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384.  The  Trial  of  Sir  John  Freind,*  knt.  at  the  Old-Bailey,  for 

High  Treason:  8  William  IIL  a«  d.  I696. 


Monday^  March  33,  1696. 

At  the  Sesiions-House  in  the  Old-Bailey, 
this  day,  came  on  the  trial  of  sir  John  Freind, 
knig^tl  for  high-treason,  upon  an  Indict- 
ment foiiBd  hy  the  grand  jury  for  the  citj'  of 
Londoo,  upon  the  sessions  of  oyev  ami  terminer 
and  gaol-deli?ery  of  Newgate,  on  Saturday 
the  Slst  instant. 

Clerk  of  Arraignments.  Cryer,  make  pro- 
clamation. 

Oyer.  0|yez,  oyez,  oyez,  All  manner  of 
persons  that  nave  any  thing  more  to  do  at  this 
general  sessions  of  the  peace,  sessions  of  oyer 
and  terminer,  holden  ror  the  city  of  London, 
and  gaol- delivery  of  Newgate,  holden  for  the 
dty  of  London  and  county  of  Middlesex,  ad- 
journed over  to  this  day ;  draw  near,  and  giro 
yonr  attendance,  for  now  they  will  proceed  to 
the  pleas  of  the  crown  for  the  said  city  and 
county ;  and  Gk>d  save  king  William. 

CL  cfAr.    Make  proclamation  again. 

Crver.  Oyez,  You  good  men  of  the  city  of 
LonmBfBupmoned  to  appear  here  this  day,  to 
try  between  our  sovereign  lord  the  king  and 
tM  prisQDcr  that  b  to  be  at  the  bar ;  answer  to 
your  names  as  you  shall  be  called,  every  man 
at  the  first  call,  upon  pain  and  peril  thai  will 
fidltheteoD, 

Then  the  petty  jury  were  all  called  over, 
and  the  appearances  of  those  that  answered  to 
the  call  were  recorded. 

About  ten  o'clock  the  lord  chief  justice 
HoH,  the  lord  chief  justice  Treby,  Mr.  justice 
Nevill,  and  Mr.  justice  Rokeby,  came  into  the 
court ;  and  there  being  a  great  confluence  of 
the  nobility  and  gentry  there  present,   the 

*  See  Holt,  681.  East's  Pleas  of  the  Crown, 
chap.  9,  sect  9. 17.  See,  alsq,  in  this  CoU 
kcuoo,  some  important  Observations  on  this 
Case  in  Lord  Erskine's  Speech  on  the  Trial  of 
ThooMui  Hardy,  a.  n.  1794.  And  a  Note  to 
the  Case  of  Don  PaDtalcou  Sa,  voL  6>  p.  466. 
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prisoner  was  ordered  to  be  brought  to  the  bar : 
which  was  done  accordingly. 

CL  of  At.  Sir  John  Freind,  hold  up  thj 
hand. 

Freind.  My  lord,  I  humbly  move  that  I 
may  have  one  William  Courtney  (who  is  to  be 
a  principal  witness  for  me  at  my  trial,  and  is 
now  a  prisoner  in  the  Gatehouse)  sent  for. 

L.  C.  J.  (Sir  John  Holt.)  Is  he  your  wit* 
.  ness,  sir  John  ? 

Freind.  Yes,  my  lord,  William  Courtney 
is  his  name. 

X.  C.  J.  Sir  John,  why  did  not  you  seqdi 
and  desire  this  before  ? 

Freind.  My  lord,  I  did  not  hear  of  him 
while  last  night;  and  I  humbly  beseech  your 
lordship,  that  you  will  please  to  let  him  be  sent 
for. 

The  Judges  consulted  among  themsehet. 

X.  C.  J.  Look  you,  sir  John  Freind,  111 
tell  you,  if  you'll  appoint  your  agtet  to  come 
hither,  you  shall  have  an  *  Habeas  Corpus  ad 
testificandum' :  but  indeed  tou  might  have  sent 
this  morniug,  and  then  the  writ  might  have 
been  got  ready. 

Freind.  My  lord,  I  did  not  know  so  much  ; 
for  it  was  last  night  before  I  understood  that  he 
was  to  be  a  witness. 

X.  C.  J.  You  might  have  sent  last  night,  or 
Uiis  morning,  and  you  should  have  had  a  war* 
rant  for  the  writ 

Freind.  I  assure  your- lordship,  I  did  not 
know  so  much. 

X.  C.  J.  Well,,  send  your  agent,  or  yonr 
solicitor,  and  you  shall  have  a  wanant  for  the 
writ. 

Freind.  I  beseech  your  lordship  that  he 
mav  be  sent  ibr,  and  that  the  messenger  may 
mate  haste. 

L.  C.  /.  Let  your  solicitor  -  come  to  my 
clerk,  and  he  shall  have  it 

Freind.  My  lord,  if  you  please  to  give  a 
rule  of  court  for  it,  I  suppose  it  may  be  done 
presently. 
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L.  C.  J..  No,  DO,  sir  John,  it  must  be  by 
writ ;  the  keeper  of  the  Gatehouse  else  cannot 
bring  him. 

Freind.  My  lord,  that  will  be  a  long*  time 
before  it  can  be  done ;  I  desire  nothing  but 
that  I  may  ba?e  bim  here  to  gife  his  evidence 
for  me. 

L.  C.  J.  It  will  be  got  ready  presentl  v ;  I 
believe  he  will  be  here  (iroe*  enough  tor  you  to 
make  use  of  his  testirtiony . 

Freind,  But,  my  lord,  suppose  he  sliould 
not  be  here :  it  would  be  a  great  hindrance  to 
me,  and  a  great  injury  to  my  trial. 

L,  C.  J.  No,  no,  sir  John,  you  need  not 
fear  any  thing  of  that  nature,  we  are  not  in 
such  haste ;  we  will  not  spur  you  on :  but  the 
warrant  shall  be  made ;  and  do  you  make  what 
haste  you  can  to  get  the  writ,  and  your  witness 
kroughtv 

[Tbe  Lonl  Chief  Justice  gave  order  to  Mr. 
MasoD  his  clerk,  to  prepare  a  warrant  for  an 
Habeas  Corpus,  directed  for  the  keeper  of  the 
Cjatehoose,  to  bring  William  Courtney  imme- 
diately hither  to  give  evidence.] 

CL  of  Ar,  Sir  John  Freind,  bold  up  thy 
hand.    [Which  he  did.] 

Yoii  stand  indicted  in  London  by  the  name 
of  sir  John  Freind,  late  of  London,  knt.  tor  that, 
whereas  there  had  been  for  a  long  time,  and 
yet  is,  an  open,  and  notoriously  public,  and 
most  sharp  and  cruel  war  by  land,  and  by  sea, 
had,  earned  on,  and  prosecuted  by  Lewis  the 
French  king,  against  ttie  most  serene,  most  il- 
lustrious, and  most  excellent  prince,  our  sove- 
veign  lord  William  the  Third,  by  the  grace  of 
God,  of  England,  Scotland,  France,  and  Ireland 
king,  defender  of  tbe  faith,  &c.  All  which  time 
tbe  said  Lewis  tbe  French  king,  and  his  sub- 
jects were,  and  yet  are  enemies  of  our  said  lord 
the  kinfi^  that  now  is,  and  his  subjects.  You 
the  said  sir  John  Freind,  a  subject  of  our  said 
OOTereign  lord  the  king  that  now  is,  of  this 
ikingdom  of  England,  well  knowing  the  pre- 
mises, not  having  the  fear  of  Gocl  in  vour 
iieart,  nor  weighing  the  duty  of  your  allegi- 
«Bce,  but  being  moved  and  seduced  by  the  in- 
stigation of  the  devil,  as  a  fabe  traitor  against 
the  said  most  serene,  most  clement,  and  most 
excellent  prince,  oor  said  sovereign  lord  Wil- 
liam the  Third,  now  kin^  of  England,  &c.  your 
•upreroe,  true,  natural,  rightful, lawful,  and  un- 
doubted sovereign  lord  ;  tbe  cordial  love,  and 
tbe  true  and  due  obedience,  fidelity  and  allegi- 
ance, which  every  subject  of  our  said  sovereign 
lord'  tbe  king  that  now  is,  towards  him  our  said 
sovereign  lord  the  king  should  and  of  right 
ought  to  bear  withdrawing,  and  intending  ut- 
terly to  extinguish,  and  conti'iving,  and  with  all 
your  strength  purposing,  designing,  and  en- 
deavouring the  goyernment  of  this  kingdom  of 
England,  under  our  said  sovereign  lord  the 
king  that  now  is  of  right,  duly,  happily,  and 
yery  well  established,  altogether  to  subvert, 
change,  and  alter,  and  his  faithful  subjects^  and 
the  freemen  of  this  kingdom  of  England,  irsto 
intolerable  and  most  miserable  slavery  to  tbe 
^Qrei)id  French  king  to  subdue  and  bring ; 
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the  first  day  of  July,  in  the  seventh  year  of  the 
reign  of  our  said  sovereign  lord  the  king  that 
now  is,  and  divers  other  days  and  times,  as  well 
before  as  after,  at  London,  in  the  parish  of  St, 
Peter  Cornhill,  in  the  ward  of  Lime  street, 
falsely,  maliciously,  devilishly,  and  traitorously, 
did  compass,  imagine,  contrive,  purpose,  and 
intend  our  said  sovereign  lord  the  king  that  now 
is,  theif  your  suprem^  true,  natural,  rightful, 
and  laH'fiil  sovereign  lord,  of  and  from  the  regal 
state,  title,  honour,  power,  crown,  command, 
and  government  of  this  kingdom  of  England  to 
depose,  cast  down,  and  utterly  to  deprive ;  and 
our  said  sovereign  Iprd  the  king  to  death  and  final 
destruction  to  put  and  bring ;  and  the  aforesaid 
Lewis  the  French  king,  by  his  armies,  soldiera, 
lemons,  and  subjects,  this  kingdom  of  England 
to  invade,  fight  with,  overconiie,  and  subdue,  to 
move,  incite,  procure,  and  help,  and  a  misera- 
ble slaughter  among  the  faithful  subjects  of  him 
our  said  sovereigu  lord  tbe  king,  throughout 
his  whole  kingdom  of  England,  to  make  and 
cause ;  and  that  you  the  said  sir  John  Freind  to 
the  aforesaid  enemies  of  our  said  lord  the  king 
that  now  is,  then  and  there  during  the  war 
aforesaid,  traitorously  were  adhering  and  assist- 
ing :  and  the  same  your  mcst  impious,  wicked 
and  devilish  treasons,  and  traitorous  oompaa- 
ings,  intentions,  and  purposes  aforesaid  to  fulfil, 
perfect,  and  bring  to  effect ;  and  in  proeecution, 
performance,  ana  execution  of  that  traitorous 
adhesion,  you  the  said  sir  John  Freind,  as  sush 
a  false  traitor,  during^  the  war  aforesaid,  to  wit, 
the  same  first  day  of  July,  in  the  year  above- 
said,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  and  divers  other  days  and  tiroes, 
as  well  before  as  af%er,  there  and  elsewhere  in 
London  aforesaid,  falsely,  maliciously,  advised- 
ly, secretly,  and  traitorously,  and  with  force 
and  arms,  6cc.  with  one  Robert  Chamock  (late 
of  high  treason,  in  contriving  and  conspiring 
the  death  of  our  said  sovereign  k>rd  the  king 
that  now  is,  duly  convicted  and  attainted),  and 
with  divers  other  false  traitors  to  the  jurors  un- 
known, did  meet,  propose,  treat,  consult,  <M)n- 
sent,  and  agree  to  procure  from  the  aforesaid 
Lewis  the  French  king,  of  his  subjects,  forces, 
and  soldiers,  then  and  yet  enemies  of  our  said 
sovereign  lord  the  king  that  now  is,  great  num- 
bers of  soldiers  and  armed  men  this  Kingdom  of 
England  to  invade  and  fight  with,  and  to  levy, 
procure,  and  prepare  great  numbers  of  armed 
men,  and  troops  and  legions  against  our  said 
lord  tbe  king  that  now  is,  to  rise  yp  and  bo 
formed,  and  with  those  enemies,  at  and  upon 
such  their  invasion  and  entry  into  this  king- 
dom of  England,  to  join  and  unite,  rebellion 
and  war  against  him  our  said  lord  the  kingi 
within  tliis  kingdom  of  England,  to  make, 
levy,  and  wage,  him  our  said  lord  the  king 
so  as  foresaid  to  depose,   and  him  to  kill 
and  murder ;    aud  moreover  with   the   said 
false  traitors,    the  same   first  day   of  July, 
in  the  year  abovesaid,  at  London  aforesaid^, 
ra   the   parish    and  ward    aforesaid,  traitor- 
ously you  did  consult,  consent,  and  agree  to 
send  iho  aforesaid  Robert  Chamock  w  a  mes« 
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feoger  from  yon  the  said  sir  John  Freind,  mod 
the  same  other  traitors  unknown,  unto  and  into 
the  kiogdom  of  France,  in  parts  beyond  the 
teas,  unto  James  the  second,  late  kingfOf  Eng*- 
hod,  to  propose  to  him,  and  desire  of  him  to 
obtain  o^  the  aforesaid  French  king  the  soldiers 
,  and  armed, men   aforesaid,  for  the   invasion 
aforesaid  to  be  made ;  and  intelligence  and  no- 
tice of  such  their  traitorous  intentions,  and  ad- 
hesions, and  all  the  premises  unto  the  said  late 
king  James  the  second,  and  the  said  oth^  ene- 
mies and  their  adherents,  to  gife  and  exhibit, 
and  tbem  to  inform  of  other  particular  things 
and  circumstances  thereunto  relating ;  as  also 
intelligence  from  them  of  the  said  intended  in- 
fasion,  and  other  things  and  circumstances 
concerning  the  premises  to  receive,  and  the 
same  to  you  the  said  sir  John  Freind,  and  the 
said  other  traitors  in  this  kingdom  of  England, 
to  signify,  report  and  declare,  in  assistance, 
animatioD,  and  aid  of  the  said  enemies  of  our 
said  lord  the  king  that  now  is,  in  the  war  afore- 
said, and  to  incite  and  procure  those  enemies 
the  more  readily  and  boldly  to  invade  this  king- 
dom of  England  ;  and  the  treasons  and  traitor- 
ous contrivances,  corapassings,  imaginations, 
and  pnr|K»es  of  you  the  said  sir  John  Freind 
aforesaid,  to  perfect  and  fulfil ;  and  all  the  pre- 
mises the  sooner  to  execute,  manage  and  per- 
form, you  the  said  sir  John  Freind,  during  the 
war  aforesaid,  so  as  aforesaid  continued,  to  wit, 
the  same  first  day  of  July,  in  the  abovesaid 
seventh  year  of  the  reign  of  our  said  lord  the 
kio^  that  now  is,  at  London  aforesaid,  in  the 
pansh  and  ward  aforesaid,  falsely  and  traitor- 
ously did  procure  and  obtain  to  yourself,  and 
did  receive  and  accept  of  a  certain  commission 
or  writing  purporting  itself  to  lie  a  commission 
under  and  from  the  aforesaid  James  the  se- 
cond, late  king  of  England,  to  constitute  you, 
the  said  sir  John  Freind, -to  be  k  colonel  of 
horse  in  the  army  by  you  and  the  other  false 
traitors  against  our  said  lord  the  king  that  now 
is,  within  this  kingdom  of  England  to  be  levied 
and  formed  ;  and  in  pursuance  of  the  said  pre- 
tended commission  by  you  the  said  sir  John 
Freind  so  obtained  and  accepted  of,  and  your 
treasons   and  all    your   traitorous   intentions 
aforesaid  the  sooner  to  execute,  perform,  fulfil, 
and  perfect,  you  the  said  sir  John  Freind  after- 
wards, to  wit,  the  same  first  day  of  July,  in  the 
seventh  year  abovesaid,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  falsely,  malici- 
ously, advisedly,  secretly,  and  traitorously,  di- 
vers soldiers,  and  armed  men,  and  ready  to  be 
armed,  with  force  and  arms,  ^c.  to  raise,  and 
list,  and  war  and  rebf  llioo  against  our  said  lord 
the  king,  within  this  kingdom  of  England  to 
make  and  wage ;  and  to  and  with  the  said  ene- 
mies of  our  said  lord  the  king,  foreigners  and 
strangers,  subjects  and  soldiers  of  the  said 
Lewis  the  French  king,  being  about  to  invade 
this  kingdom  of  England,  at  and  upon  their  in- 
vsaon  and  entry  into  this  same  kingdom,  then 
shortly  expected  to  be  made,  themselves  toge- 
ther with  yoo  the  said  sir  John  Freind  to  join 
M  Jmile,  Mil  io  troops  and  legioiu  to  form^ 


did  rafse,  list,  and  retain,  and  did  procure  to  be 
raised,  listed,  and  retained  ;  and  divers  sums  of 
money,' in  and  about  the  raising,  listing,  and 
retainmg  of  the  aforesaid  soldiers,  and  men 
armed,  and  ready  to  be  arme<l  upon  the  ac- 
count aforesaid,  upon  the  aforesaid  first  day  of 
July,  in  the  seventh  year  abovesaid,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid, 
falsly,  maliciously,  and  traitorously,  did  give 
and  pay,  and  cause  to  be  paid ;  and  tliose  soU 
diers  and  men,  for  the  treasons,  intentions,  and 
pur|M>ses  aforesaid,  then  and  there,  and  long 
after  you  hail  in  reatltiiess.  As  also  the  same 
first  day  of  July,  in  the  seventh  year  almvesaid, 
at  London  aforesaid,  in  the  parish  and  war4 
aforesaid,  divers  horses,  and  very  many  arms, 
guns,  carbines,  pistols,  swords,  and  uther  wea- 
pons, ammunition,  and  warlike  things,  and  mi- 
litary instruments,  falsely,  maliciously,  secret- 
ly, and  traitorously  you  did  obtain,  buy, gather 
and  procure,  and  cause  to  be  bought,  gatnered, 
obtained  and  procured,  and  in  your  custody 
had  and  detained,  to  that  intenr  to  use  the  same 
in  the  said  invasion,  war  and  rebellion,  against 
our  said  sovereigfn  lord  the  king  that  now  is, 
him  our  said  lord  the  king  of  and  from  the  re* 
gal  state,  crown  and  command  of  this  kingdom 
of  England  to  depose,  cast  doM  n  and  df  prive, 
and  him  to  kill  and  murder,  and  all  4 he  trea- 
sons, intentions,  contrivances  and  purposes  of 
you  the  said  sir  John  Freind,  as  aforesaid,  to 
fulfil,  perfect,  and  fully  to  bring  to  eflfect; 
against  the  duty  of  your  allegiance,  and  against 
the  peace  of  our  said  sovereign  lord  the  king 
that  now  is,  his  crown  and  dignity  ;  as  also 
against  the  form  of  the  statute  m  this  case 
made  and  provided. 

What  say  est  thou,  sir  John  Freind,  art  thou 
guilty  of  this  high  treason  whereof  thou  standesi 
indicted,  or  not  guilty  ? 

Freind.    Not  guilty,  my  lord. 

C/.  tjfArr,  Culprit,  how  wilt  thou  be  tried  ? 

Freind .    By  God  and  my  country. 

CL  of  Am  God  send  thee  a  gooil  deliver- 
ance. 

Freind.  I  don't  know  any  thing  of  it,  I  am 
as  innocent  as  the  child  unborn. 

The  Warrant  for  the  Habeas  Corpus  was 
signed  by  the  Lord  Chief  Justice  Holt,  and  de- 
livered to  the  prisoner,  who  sent  it  away  to  the 
Crown  Office  by  his  solicitor,  to  get  the  writ 
sealed. 

Freind,  My  lord,  I  have  something  to  move^ 
if  your  lordship  please  to  hear  me,^  ami  the  rest 
of  my  lords  the  judges :  That  if  any  matter  of 
law  doth  arise  upon  my  trial,  1  may  be  heard 
by  my  counsel,  that  you  may  not  destroy  me 
without  law. 

L.  C.  J.  Look  yoo,  sir  John  Freind,  if  any 
matter  of  law  do  arise  at  your  trial,  and  yoa 
will  tell  us  what  that  matter  of  law  is,  and  the 
court  see  that  it  is  a  matter  of  dtmbt.  we  can, 
and  ought,  and  no  question  shall  assign  you 
counsel ;  but  that  is  time  enough  when  such 
matter  does  arise. 

Freind.    My  lord,  it  is  well  koown  to  yonr 


7] 


8  TVHiijAM  in. 


Trial  offir  John  Fremd, 


[8 


lordship,  and' All  ili»€ourt,tbat  I  amnot  a  |aww 
Ter  s  but  I  hope,  as<yoa  are  of  counsel  foe  th« 
kiiig.as^udg^  oilwfy  so  you  will  be  of  eouo- 
velttbr  ms}  .iorj  am  not  a  lawyer,  and  cannot 
know  wbetber  any  matter  that  arises  be  law  or 
DO)  and  'therefore  I  humbly  beseech  your 
lofdship  to  be  so  just  and  kind,  as  to  tell  me 
ivhether  it  be  law  or  not  law,  and  I  submit  my- 
self to  your  lordship's  direclion. 

L,  C.  J.  Sir  John  Freind,  we  are  boond  to 
tell  you  when  any  thing  of  that  nature  appears 
before  us,  and  to  let  yoa  have  all  the  benefit  of 
the  law  that  possibly  you  can  have ;  for  we  are 
obliged  to  be  indifferent  between  the  king  and 
you. 

Freind.  My  lord,  I  don't  question  it  I 
desire  also  I  may  have  pen,  ink,  and  paper. 

JL.  C.  J.  Yes,  yes,  by  all  means.  [And  he 
had  them.] 

CI.  of  Arr,  Crier,  make  proclamation. 

CritT,  Oyez :  You  good  men  of  the  city  of 
London,  summoned  to  appear  here  this  day,  to 
try  between  oof  sovereigii  lord  the  king  and 
the  prisoner  that  is  at  the  bar,  who  have  been 
called,  and  q^ade  delault^answer  to  your  names, 
and  save  your  issues. 

[Then  the  Defaulters  were  called  over.]  . 

CL  of  At.  Y'ou  the  prisoner  at  the  bar,  these 
men  that  you  shall  hear  called,  and  personally 
appear,  are  to  pass  between  our  soverei^  lord 
the  king  and  you,  «ipon  trial  of  your  life  and 
death ;  if  therefore  you  will  challenge  them,*  or 
any  of  them,  your  time  is  to  speak  unto  them 
as  they  come  to  the  book  to  be  sworn,  before 
iher  l!e  sworn. 

brier.   Call  Thomas  Clark. 
'   I^eind:   Tray,  Sil*,  how  many  may  I  chal- 
IcDsrer 

L,  C.  J.  Look  you,  Sir  John,  you  may 
challenge,  thai  is,'  exeept  against  35,  witliout 
khewiiig  any  cause :  if  you  don't  like  them  to 
be  of  tbe.jury,  yon  may  refuse  them  ;  a^d  as 
n»ny  others  as  you  nave  cause  to  except 
agfainst. 

Freind.  My  lord,  I  humbly  beseech  yoa, 
that  because  perhaps  I  may  mistake  in  num- 
bering, that  I  may  have  timely  notice  before 
"the  35  be  excepted  against,  or  else  it  may  oc- 
casion imen  greet  deal  of  prejudice. 

L.  C.  J.  Sir,  the  clerk  Hhall.take  care  of 
that,  he  sihall  it»lbrm  you  how  many  yon  chal- 
lenge, and  you  shall  receive  no  prejudice  of 
that  kind,  or  by  any  slip  in  point  of  form. 

CI.  of  At,  Cryer,  call  Thomas  Clark.  (Who 
appeared.) 

Fweind.  Phiy,  Sir,  most  I  not  see  the  gen- 
tleman Y  , 

L.  C.  J.  Yes,  yes,  by  all  means.  (He  was 
ahewn  U>  him  ) 

Freind,  Ytiu  may  swear  Mr.  Clark;  I  do 
not  ejicept  agamst  *him.  1  desire  but  honest 
^pentlemen,  and  i  shall  eome  off,  I  warrant 
yen  !  1  am  ai»  iqr.iiceirt  as  the  child  unborn. 

L.  C.  J.  Swear  Mr.  Clark. 

CI,  qfAr.  iiuld  him  the  book  ;  (which  was 
4Me)loakii|ioa4tie  pmonw:  You  thaUvell 


and  truly  ti^,  and  true  deliVterwee  make  be- 
tween our  sovereign  lord  the  king  and  the  pii-t 
soner  at  the  bar,  whom  you  sbfU'.bave  in  chaiyt^ 
according  to  your  evidence.  So  help  you  God* 

CI.  ^  At.  Nathan  Green. 

Freind,  I  except  against  him« 

CL  ofAr,  Thomas  E^ms. 

Freind.  I  accept  of  him  for  a  juryoisii»  I 
have  nothing  to  otbject  against  him.  (Ue  was 
sworn.) 

CI,  ofAr.  Francis  Byer. 

Freind.  Pray  let  me  see  him  (He  was  shewn 
to  him).  I  do  except  against  him,  I  chdlenge 
him.    . 

CL  cfAr.  Benjamin  Dry. 

Freind.  I  except  aranst  him. 

CL  of  At.  James  Demew. 

Freind*  I  accept  him,  I  havenotfaiagtosay 
against  him,  I  would  have  him  to  be  a  jury* 
man. 

Demew.  My  lord,  I  amnot  a  freeholder. 

L.  C.  J.  Sir  John,  do  you  chaUenge  him  pe« 
remptorily,  or  do  yon  ohuleoge  him  for  cause  f 

Freind.  My  lord,  I  do  not  challenga  him  at 
all,  I  accept  of  him. 

Att.  Gen.  (Sir  Thomas  Trevor.)  If  be  have 
no.  fr^hoM,  we  that  are  tor  the  king  will  ex- 
cept against  him ,  for  I  .woold  not  have  any 
body  .that  is  not  a  freeholder  nerve  upon  the 
jury; 
.  ^CLofAit,  Henry  Hooter.' 

Fremd.  Pray,  my  lord,  is  this  gentleman 
that  was  called  before  bud  aside?  He  is  not  one 
that  I  challenge. 

L.  C.  J.  No,  no,  he  is  challenged  by  the 
king's  counsel,  as  no  freeholder. 

Freind.  Then  be  is  only  set  aside,  I  aappose  } 
I  speak  it  for  this  reason,  I  woald  not  be  mis- 
taken in  my  number.   - 

JU  C.  J.  Care  shall  be  tdcea  of  all  that ;  be 
is  not  to  be  reckoned  as  one  tlUt  you  chal- 
lenged,  he  is  challenged  for  want  of  freehold 
by  the  king's  counsel. 

£L  of  At.  AVhat  say  vou  to  IKIr.  Hunter? 

Freind.  I  accept  uf  Mr.  HunteTj  let  him  be 
swore.    (Which  was  done.) 

CL  ofAr,  John  Cox. 

Cox.  My  lord,  I  have  no  freehold  in  London; 

An,  Gen.  Tben  let  him  beset  asidd 
•  CL  ofAr.  George  Bodinetun.  . 

Freind   I  expept  against  nkik 

CL  of' At.  John  Hedges.  «->^ 

Freind.  I  except  against  him. 

CI.  ofAr.  You  challenge  him.  Sir,  do  yoaf 

Freind:  Yes,  yes,  1  do. 

CL  ofAr.  John  James. 

Freind.  1  challenge  him. 

CL  of  At.  Thomas  Poote.r 

Freind.  1  accept  o^'  him;    (He  was  swoni^ 

CL  oj  Ar.  Peter  Parker. 

J^VfftW.  I  accept  of  him.    (He  was  mran.) 

CL  ofAr.  George  Grove. 

Freind.  1  except  against  hiffii  for  i  have 
hitn  not  in  my  panuel. 

L.C.J.  Howco.i.estfaot? 

Freind.  I  can't  tell,  my  lord  ;  I  have  been 
kept  alone  while  Satutifoy  ki8t|  ealj  that  war- 
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tby  gtentlbmta  (bowii|gr  ^  Mr.  Baker,  the  pro- 
secutor for  tiie  kingf)  iwas  with  me  to  give  me 
Botice  of  my  trial  before. 

C/.  ^  ulf  ^  Natliaoiel  Wyersdale. 

Frtiudf  I  challenge  liim. 

CL  of  Ar.  Samuel  Blewitt. 

Freinti.  I  cbalienge  him. 

CL  afAr.  James  fiodingtoo. 

Fremd,  I  challeuge  him. 

CL  o/Ar.  John  Wolfe. 

Frdnd,  Sir,  1  do  assure  yon  I  have  him  not 
in  my  paonel,  upon  my  word*    I  challenge 

him. 

CI.  tf  Ar.  Samuel  Jackson. 

Frdnd.  I  accept  of  him.    (He  was  sworn.) 

C/.  of  Ar,  Nathaniel  Long. 

Fremd.  I  accept  of  him.    (He  was  sworn.) 
CL  ^Ar.  Richard  ChisweU. 

Fremd.  I  challenge  him. 

CL  o/Ar.  George  Child. 

Fremd,  lacoeptof  him.    (Qe  was  sworn.) 

CL  fAr.  William  Walker. 

Freind. "  t  accept  of  him .    (He  was  sworn.) 

CL  of  Ar,  John  Wills. 
.  Freind.  I  challenge  him* 

CL  ofAr.  John  Hibbert. 

Freind.  I  challenge  him. 

CI.  o/Ar.  John  Peltit 

Freind.  I  challenge  him^ 

CL  of'  Ar.  James  Rcdiinson. 

Freind.  Sir,  he  is  noi.in  my  panndt  npon 
my  word. 

CL  of  Ar.  He  is  m  the  oriffiaal  pannel. 

Sheriff  Buckingham.  My  lord,  iiere  is  the 
Original  Fannel,  and  herc^s  his  name  here ; 
and  there  is  not  a  person  in  this  pannel,  bat 
what  was  origbally  pot  in,  except  it  be  abont 
fire  or  six  at  me  end,  and  this  is  none  of  them. 

Frdnd.  I  challenge  him. 

CLqfAr.  Thomas  Holiis.  (He  did  not 
appear.) 

L.  C.  J.  Pray,  Sir  John,  who  had  you  that 
copy  from  ?  Who  ^ve  it  yon  P 

Jnreind^  Mr.  Solicitor. 
.  Mr.'  IVotouzii.  My  lord,  he  'had  none  ftom 
me,  I  am  suce :  1  receisid  the  "pknnel  fron^ 
tha  sheriff,'  hot  nobody,-  from  sir  John,  was 
ever  with  me  for  «i«opy%  .  *  •  • 
'  Freind.  My  lbrd,lny  solicitor  brought  it  to 
me  o«  Saturday  ibight.       .  *  • »   ;    • 

L.C.J.  W  no  is  your  solicitor  that  gare  yon 
tliat  copy  ? 

Freind.  His  name  is  Mr.  Burleigh,  mjr  lord. 

X.  C.  J.  Where  is  he  ?  Let's  see  this  Mr. 
Burleigh. 

'  Fr^id.  My  lord,  he  is  gone  to  the  Crown- 
•ffice^  it  seems,  for  the  Habeas  Coqius.         -  * 

Just.  Rokeby*  it  is  your  own  solicitor  that 
kas  put  the  abuse  en  you,  if  it  be  so. 

CL  of  Ar.  Thomas  Holiis.    (He  did  not  s|»- 

'  L*C.'J*  Fhiy,<sir  John  Freind,  hoiw  many 
M^eyoutoall? 

'Frdnd.    tn  nunober,  my  lord  ?  Would  yon 
kite  lAe  tell  you  howtinaby  I  have  in  number  ?' 
LC.J.  Aye,  in  namber  in  your  copy  of 
uepinael# 


fShtrlg  Buckingham.  In  the  pMid  dnra 
are  above  Iburscore. 

Freind.  I  hat e  set enb^-mie,  my  lord.  [Then 
Thomas  Hoiks  appeared  ] 

CL  of  Ar.  Do  you  challenge  him,  Sir  ? 

Sh,  ^chinghatit.  Pray  let  the  Secfmdary 
produce  his  pannel  that  he  had  from  my  bro- 
ther and  me,  and  I  am  sure  the  couit  wdl  find 
they  were  all  named  in  that  pannel. 

Mr.  IVotman.  My  lord,  I  have  the  piLnnel, 
but  they  never  came  to  me  for  a  copy,  as  1  ex- 
peotec^:  I  had  got  one  ready ;  it  air  John 
Freind,  or  any  person  for  him,  had  sent  to  me, 
tbey  might  have  had  It. 

Sh.  Suckingham*  And  thestf  people  that  are 
not  in  sir  John  Freiod's  pannel,  are  none  of 
the  half-dozen  that  were  added,  when  we  cftme 
to  the  knowledge  of  them  that  they  were  free- 
holders. 

X  C.  X  When  were  they  added,  Sir  ? 

Sh.  Buck.  They  were  added  on  Friday  io 
the  aHemoen^  and  it  seems  he  never  came  for 
the  nannd  to  the  proper  officer ;  and  diose 
that  he  ^jeols  against  were  not  a«lded,  b«  are 
in  the  oriffjnsi  pannel. 

X.  C  X  Truly,  I  cannot  see  any  body  is  to 
blame  in  /his  matter  but  vour  own  solicitor. 

Mr.  Trotwam^.  My  loro,  1  assure  yon  I  had 
made  ft  copy,  and  wondered  I  did  not  hear  of 
them :  1  do  not  know  where  be  got  this  copy. 

L.  C.  J.  Treby.  In  truth,  if  you  would  not 
send  to  the  proper  officer  for  a  copy,  when  yoa 
might  have  had  it,  you  must  be  content  with 
wlut  you  have  ;  for  nobody  is  boand  to  give 
you  a  co)iy;  unless  yon  ask  lor  it 

X.  C.  J.  Well,  what  say  yoa  to  Ttiomae 
HoUis  ? 

Freind.  I  challenge  lum,  my  k»rd,  for  he  is 
not  in  my  pannel. 

CL  of  Ar,  JohnSherbrook. 

Frdnd.  I  accept  ei'him.  *  ^He  was  sworn.) 

CL  of  Ar.  James  BlackwelL 

Freind.  He  is  not  in  my  pannel,  upon  my 
word,  my  lord. 

X.  C.  J.  I  cannot  help  it,  he  is  in  the  sheriff's 
pannel  tliat  is  returned  nere. 

Freind.  I  challenge  him. 

CL  ofAr.  Thomas  Gardner. 

Frmnd.  I  accept  of  him. 

Gardner.  My  lord,  I  am  no  freeheMerln 
the  city. 

Just.  E^okeby.  Mr.  Gardner,  have  yoa  not 
lately  -cohveyed  away  yonr  freehold  ? 

Ga9dner»  No,  indeed,  my  lord,  1  never  had 

say.      • 

,  CL  t/Ar.  William  Prince. 
•  'IVetTu/.  I  accept  of  him.    (He  was  ewon.) 
■  67.  e/Ar,  John  Simons. 

Fremd.  I  cbaUeege  him. 

CL  OfAr.  Robert  While. 

Fremd.  I  challenge  him. 

CL  ofAr.  Joseph  Morewood. 

Fremd.    1  accept  him ;  his  name  hi  Joliil,t 
suppose,  for  so  it  is  in  my  pannel. 
'  Ci.  ofAr.    No,  it  is  Joseph. 

Morewood.    My  name  is  Joseph. 

Frdndi    WeU|^r,I  «cc^ofyea,Iioii»t 
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question  but  you  are  aa  honest  man.    [He 

was  Swoni.] 

CI.  ofAr,    Crjer,  coantez.  Thomas  Clark. . 

Cryer,  One,  &c.  [So  of  the  rest  to  the 
]ast.'3 — CL  of  Ar,  Joseph  Morewood. 

Cryer.  Twelre  good  men  and  true,  stand 
topfetner,  and  bear  yonr  evidence. 

Thenamesofthe  Jury  were  these:  Thomas 
Clark,  Thomas  Emms,  Henry  Hunter,  Tho- 
mas Poote,  Peter  Parker,  Samnel  Jackson, 
Nathaniel  Long,  George  Child,  William  Wal- 
ker, John  Sberbrook,  William  Prince,  and 
Joseph  Morewood. 

Cl,  ofAr.    Cryer,  m^ke  proclamation. 

Cryer.  Oyez.  If  any  one  can  inform  ray 
lords  the  king's  justices,  the  king's  seijeant, 
the  king's  attorney-general,  or  this  inquest 
DOW  to  be  taken,  of  the  high- treason  whereof 
the  prisoner  at  the  bar  stands  indicted,  let  then: 
come  forth,  and  they  shall  be  heard  ;  for  now 
the  prisoner  stands  at  the  bar  upon  bis  de- 
liverance ;  and  all  others  that  are  bound  by 
leoognizanee  to  give  evidence  against  the 
prisoner  at  the  bar,  let  them  come  forth  and 
give  their  evidence,  or  else  they  forfeit  their 
recognizance ;  and  all  jurymen  of  London  that 
have  been  called,  and  have  appeared,  and  are 
Bot  sworn,  may  depart  the  court. 

Cl,  of  Ar.  8ir  John  Freind,  hold  up  thy 
band.  (Which  be  did.)  You  that  are  sworn, 
look  upon  the  prisoner,  and  hearken  to  his 
charge :  he  stands  indicted  by  the  name  of  sir 
John  Freind,  late  of  London,*  knight  (prout  in 
the  Indictment,  mutatis  mutandis ),tLniBgB.mst 
the  form  of  the  statute  in  that  case  made  and 
^  provided.  Upon  this  indictment  he  hath  been 
'  arraigned,  and  thereupon  hath  pleaded  Not 
Guilty,  and  for  his  trial  hath  put  himself  upon 
God  and  the  country,  which  country  you  are ; 
your  charge  is  to  eoqnire.  Whether  he  be 
guilty  of  the  biglZ-treason  whereof  he  stands 
udicted,  or  not  guilty  ?  If  you  find  him  guilty, 
you  are  to  enquire  what  goods  and  chattels, 
lands  and  tenements,  he  had  at  the  time  of  the 
high-treason  committed,  or  at  any  time  since : 
if  you  find  him  not  guilty,  you  are  to  enquire 
if  he  Bed  for  it :  if  you  hod  tliat  he  fled  for  it, 
you  are  to  enquire  of  his  goods  and  chattels,  as 
if  you  had  found  him  guilty:  if  vou  find  him 
not  guilty,  nor  that  be  did  fly  for  it,  you  are 
to  say  so,  and  no  more,  and  hear  your  evi- 
dence. 

Mr.  Montague,  Mav  it  please  your  lordship, 
and  you  gentlemen  of  the  jury  :  this  is  an  in- 
dictment of  high-treason,  that  is  brought 
against  sir  John  Freind,  the  prisoner  at  the  bar, 
tor  associating  with,  and  aiding  the  king's  ene- 
mies, with  a  design  to  procure  an  invasion  from 
France,  and  to  raise  a  rebdUon  within  this 
kingdom;  and  this  was  to  depose  the  kin^, 
and  to  restore  the  late  king  James ;  and  m 
order  to  the  effecting  these  bis  wicked  pur- 
poses, the  indictment  sets  forth.  That  the  1st 
of  July  last,  be  did  meet,  and  consult,  and 
.agree  with  one  Mr.  Charoock  (a  gentleman 
since  tried,  convicted  and  attainted  of  bigh- 
tfeawD),  bow  they  shoold  procure  an  army 


from  France,  to  come  and  invade  this  king- 
dom ;  and  should  raise  a  sufficient  number  of 
men  to  facilitate  the  landing  of  the  French : 
and  the  indictment  particulariy  charges  the 
prisoner  at  the  bar  with  sending  Mr.  Cbarnock 
mto  France,  to  the  late  king  James,  to  acquaint 
him  with  the  design,  and  to  desire  him  to  pro- 
cure a  great  number  of  forces  from  the  French 
king,  to  come  here,  and  land  within  this  king- 
dom :  and  the  indictihent  does  likewise  charge 
him  with  procuring  and  receiving  a  commis- 
sion from  the  late  king  James,  to  constitute 
him,  the  prisoner  at  the  bar,  a  colonel  of  horse ; 
and  likewise  with  laying  out,  and  expending, 
and  paying  several  sums  of  money  in  listing 
and  keeping  soldiers  and  men  in  pay  under 
him,  which  were  to  be  in  his  regiment ;  and 
with  laying  out  several  sums  of  money  in  buy- 
ing arms  and  horses  for  this  invasion  and  re- 
bellion that  was  thus  designed  to  be  made,  and 
raised  within  this  kingdom.  To  this,  gentle- 
men, he  has  pleaded  not  guilty  :  we  shall  call 
our  witnesses  and  prove  the  fact,  and  we  do 
not  dout>t  but  you  will  find  him  so. 

Freind.  Prove  this  if  yon  can ;  it  cannot  be. 

Att.  Gen.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury  :  the  prisoner 
at  the  bar,  sir  John  Freind,  stands  indicted  of 
high-treason,  in  compassing  and  imaginini^ 
the  death  of  the  king,  and  likewise  in  adhering 
to  the  king's  enemies. 

Gentlemen,  the  overt-acts  laiil  in  the  in- 
dictment to  prove  this  treason,  are  these : 

That  the  prisoner  at  the  bar  did  accept  a 
commission  from  the  late  king  James,  to  rai^ 
a  regiment  of  horse  in  this  kingdom,  in  order 
to  jom  with  the  French  when  they  invaded  it; 
and  there  were  several  meetings  and  consults- 
tions  between  him  and  several  otiiers  whom 
you  will  hear  named  by  the  witnesses ;  upon 
which  it  was  resolved  to  send  a  messenger, 
one  Cbarnock,  into  France,  to  desire  the  late 
king  James  to  prevail  with  the  French  king  to 
get  a  number  of  men,  in  all  10,000,  with  an 
assurance  thai  they  would  assist  him  wiih  a 
number  of  horse  when  he  came :  and  in  pur- 
suance of  this  design,  the  prisoner  at  the  bar 
did  raise  men,  and  pay  some  sums  of  money 
for  their  subsistence,  and  listed,  and  had  them 
in  readiness ;  and  provided  horses  and  arms. 
These  are  the  overt-acts  laid  in  the  indictment ; 
the  evidence  that  will  be  produced  to  you,  to 

Krove  this  treason,  and  tliese  overt- acts,  \^iU 
e  in  this  manner. 
Gentlemen,  you  will  see  by  the  evidence  that 
there  has  been  a  design  and  conspiracy  on  foot 
for  several  years  to  assassinate  the  king's  per- 
son, and  to  have  an  invasion  from  France  at 
that  time,  by  armed  force  here  to  subdue  tliis 
kingdom.  The  prisoner  at  the  bar,  sir  John 
Freind,  I  think  about  two  years  ago  bad  a  coiu- 
misaion  sent  him  from  the  late  king  James, 
to  raise  a  regiment  of  horse :  there  was  several 
other  commissions  sent  likewise,  but  one  was 
sent  to  the  prisoner,  which  he  accepted  of;  and 
in  pursuance  of  it,  be  appointed  several  offi- 
cers, and  listed  sevnal  men  for  that  purpose, 
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and  expend^  sereral  sums  of  money  for  the 
raisioi^  and  subsisting  of  them. 

Gentlemen,  von  will  bear  that  his  lieutenant 
colonel  was  to  be  one  Blaire,  and  his  major  was 
to  be  one  Slater ;  and  this  Slater's  father  was  a 
clergyman,  and  he  undertook  to  bring  in  a 
troop  of  derfrymen  that  had  refused  to  take 
the  oaths.  One  of  his  captains  was  one  Krans; 
one  Richardson  was  another ;  and  there  were 
icFcral  other  ofRcers  whom  vou  will  hear 
named  by  the  witnesses,  that  were  apjioiuted, 
find  engage<l  to  make  up  the  regiment. 

Gentlemen,  yon  will  hear  further  by  the  wit- 
nesses, that  about  May  or  June  last,  they  have 
raisefl  a  considerable  number  of  men,  there 
were  sereral  meetings  had  between  the  prisoner 
•t  the  bar  and  several  other  persons,  m  order 
to  send  some  person  over  to  get  forces  from 
France,  to  invade  this  kingtfom.  The  first 
meeting  that  you  will  hear  of,  was  at  the  Old 
King's-bead-taTem  in  Leaden  hall- street,  and 
there  were  present  the  prisoner  at  the  bar,  my 
lord  of  Aylesbury,  mv  lord  Montgomery,  sir 
John  Fenwick,  sur  William  Perkins,  Mr.  Char- 
pock  (who  was  lately  condemned  and  executed 
for  the  design  of  murdering  the  king,)  Mr. 
Porter,  and  one  Cook.  At  that  meeting  you 
wilt  hear  what  their  debates  were,  and  what 
their  resolutions:  after  several  debates,  who 
they  should  send,  they  resolved  to  send  Mr. 
Cbamock,  to  go  into  France,  to  desire  the  late 
king  James  to  get  10,000  men  of  the  French 
troops  to  laud  upon  our  coasts,  about  8,000  foot, 
and  the  rest  horse  and  dragoons  ;  and  they  did 
iaipower  him  in  their  names  to  assure  the  late 
king  James,  that  they  would,  whenever  he 
landed  with  his  Frencli  troops,  be  ready  to  as- 
sist him  with  near  two  thousand  horse  among 
them. 

Upon  this,  gentlemen,  Mr.  Charnock  under- 
took to  go  upon  this  message :  about  a  week 
ader  they  met  again,  for  he  was  unwilling  to 
go  upon  such  an  errand,  without  having  a  full 
resolution  and  assurance  from  these  gentlemen 
that  were  thus  engaged,  that  he  might  satisfy 
the  late  king-  what  they  would  certainly  do. 
So  they  met  again  about  a  week  after,  and  that 
was  at  a  tavern  in  St.  James's-strcet,  near  sir 
John  Fenwick's  lodgings,  one  Mrs.  Montjoy's; 
there  was  the  prisoner  at  the  bar,  my  lord  of 
Aylesbury,  and  most  of  the  same  com|>any  that 
Were  at  toe  meeting  before :  and  Mr.  Charnock 
desired  to  know,  if  they  did  agree  to  what  had 
been  proposed  and  resolved  on  before ;  for  he 
was  unwilling,  and  did  not  care  to  go  without 
a  full  assurance  of  the  performance.  They  did 
all  agree,  and  desired  that  he  would  go  with  all 
speed,  and  that  he  should  assure  king  James, 
they  would  be  ready  to  meet  him,  if  they  had 
aotice  where  he  would  land. 

Pray,  gentlemen,  observe  the  time  when 
these  meetiDgs  were.  It  was  in  May  or  June 
last,  soon  after  the  king  was  gone  to  Flanders ; 
•nd  they  thought  this  a  fit  opportunity,  whea 
the  king's  forces  were  drawn  out  of  England 
into  Flanders,  for  carrying  on  the  campaign ; 
tea  was  the  proper  twe^  according  as  £ey 


discoursed  the  matter,  the  people  being,  as  they 
said,  generally  dissatisfied,  and  but  few  forces 
in  England  to  oppose  them. 

Mr.  Charnock  accordingly  went  oyer  inUi 
France,  and  about  a  month  after  returned 
a^ain,  and  acquainted  them  that  he  had  told 
kmg  James  their  resolution,  and  how  they 
would  assist  him,  and  what  they  desired  of 
him  ;  and,  in  short,  had  delivered  his  message; 
but  what  king  James  told  him,  he  thanked 
them  very  much  for  their  kindness  and  readi- 
ness to  assist  him ;  but  at  that  time  the  French 
king  could  not  spare  any  forces,  nor  could  it  be 
all  that  summer,  and  so  there  was  nothinsc  to 
be  done ;  and  thereupon  it  rested  till  the  last 
winter. 

Then  gentlemen,  you  will  hear,  that  thelaal 
winter  the  design  was  renewed  again,  about  Ja- 
nuary last ;  for  sir  George  Barcley  came  over 
from  the  late  king,  being  a  lieutenant  in  his 
guards  there,  and  then  thev  entered  into  a  con- 
spiracy  to  assassinate  the  king  ;  and  that  wai 
to  be  done  first  to  facilitate  the  invasion,  which 
was  to  follow  immediately  upon  the  ezecotion 
of  the  assassination:  For  they  thought  they 
could  have  no  assurance  of  success  in  their  in- 
vasion, as  long  as  the  king  lived  ;  and  1  hope 
every  one  will  take  notice,  how  precious  that 
life  IS  to  us,  when  it  is  to  apparent  to  all  the 
world,  that  our  enemies  cannot  hope  for  any 
success  to  their  enterprizes  and  designs  to  de- 
stroy us,  hot  by  taking  that  life  away. 

Gentlemen,  this  very  conspiracy,  you  will 
hear,  the  prisoner  at  the  bar  was  acquainted 
with,  and  priry  to,  even  this  assassmation  ; 
though  indeed  you  will  hear  he  did  not  much 
approve  of  it,  because  he  thought  it  would  be  a 
disservice  to  the  late  king's  afiairs ;  but  he  was 
at  several  meetings  with  Mr.  Porter,  and  Mr. 
Charnock,  and  sir'William  Perkins,  and  several 
others  that  were  conspirators  in  that  design, 
and  was  acquainted  with  it,  as  yoa  will  hear  by 
the  evidence. 

Gentlemen,  you  will  hear  further,  that  about 
January  last,  the  invasion  being  intended  to  be 
quickly  made,  the  prisoner  at  the  bar,  sir  John 
Freind,  had  frequent  meetings  with  Blair,  that 
was  lieutenant-colonel,  and  other  officers,  to 
consider  and  prepare  how  to  be  in  a  readiness. 
About  that  time  the  prisoner  at  the  bar,  captain 
Blair,  and  one  captain  Ridley,  met  at  a  place 
in  Exchange- alley,  and  there  they  discoursed 
among  one  another ;  and  there  Ridley  said 
there  was  a  considerable  Roman  Catholic 
that  was  sent  to  king  James,  and  he  would 
bring  the  last  orders;  and  sir  John  Freind 
said  ne  knew  of  it  very  well,  it  was  so,  and 
be  hoped  he  should  have  them  brought  very 
quickly. 

At  another  time,  the  prisoner  at  the  bar,  and 
Blair  his  lieutenant-colonel,  met  at  Jonathan's 
coffee-house,  and  tbe  prisoner  took  him  up  in 
his  coach,  and  carried  him  along  with  nim, 
and  there  they  had  a  great  discourse  of  the 
affairs  of  the  regiment.  The  prisoner  at  the 
bar,  sir  John  Freind,  told  Blair  they  must  be 
very  good  husbands  of  their  money :  for  if  the 
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invasion  should  miscany,  he  should  not  have 
mooey  enough  to  cnrry  on  his  tnule,  but  he 
woul<f  take  care  abtiut  some  officers  that  had 
not  money  to  mount  themsekes;  but  a  great 
many  were  to  prepare  for  themselves  at  their 
own  charges,  and  for  those  that  were  to  be 
under  tbem.  They  had  likewise  then  some 
discourse  about  the  Toulon  fleet  coming  about, 
and  that  he  thought  it  not  advisable  till  the 
Toulon  fleet  came  round.  He  said  he  would 
net  put  a  foot  in  the  stirrup  till  that  were  done ; 
and  that  he  would  keep  out  of  thewa^  till  all 
was  in  a  readiness,  and  advised  captam  Blair 
to  do  so  too. 

Gentlemen,  yon  will  find  it  further  proved, 
tbat  about  May  Ust,  the  prisoner  at  the  bar  paid 
SO/,  to  this  captain  Blair,  who  had  laid  out 
monies  in  the  aflain  of  the  regiment,  and  this 
was  to  reimburse  him  what  he  had  so  laid  out ; 
and  it  was  in  this  manner :  You  have  all  heard, 
I  soppoae,  of  one  colonel  .Parker,  who  being 
taken  upon  bis  coming  over  irom  France,  was 
a  pnsoner  in  the  Tower,  but  made  his  escape 
firom  thence,  to  which  escape  the  prisoner  at 
the  bar  was  pnvy.  This  escape  cost  SCO/,  as 
you  will  hear,  and  the  prisoner  laid  down  lOOL 
of  it  But  this  was  to  be  repaid  him  again: 
but  bow  was  it?  There  was  one  Johnson  a 
ipneat,  a  conspirator  likewise  in  this  design  of 
assassinatinfif  the  king,  and  be  widertook  and 
promised,  that  the  late  king  should  pay  this 
100/.  And  accordingly  one  Piggott  went  over 
into  France,  and  had  this  lOoZ  paid  him  by 
king  James,  to  repay  it  to  sir  John  Freiod : 
but  ne  thought  fit  to  keep  the  money,  and  sir 
John  Freind  could  not  get  it  of  bim,  and  he 
darst  not  ask  it,  because  lie  knew  the  considera- 
tion was  not  fit  to  be  made  public.  But  he 
told  captain  Blair,  1  cannot  pay  you  the  mooey 
out  of  my  own  pocket ;  but  Piggott  ought  to 

fay  me,  who  has  received  this  money  ot  mine, 
f  yon  will  prevail  with  Johnson,  who  got  this 
money  from  the  late  king  to  be  paid  to  nggott, 
lo  persuade  Piggott  to  pay  this  90/.  1  will  allow 
it  in  part  of  the  money  he  is  to  pay  me,  and 
you  shall  have  it.  Captain  Blair  did  prevail 
with  Johnson  to  persuade  Piggott  to  pay  this 
$0/.  and  captain  Blair  did  receive  it,  and  sir 
John  Freind  did  agree  to  allow  it  to  Piggott 
out  of  the  100/.  doe  to  him. 

Gentlemen,  at  another  time,  about  Christ- 
mas last,  there  was  another  SO/,  paid  by  sir 
John  Freind *8  order  and  direction,  by  Piggott 
to  Blair,  upi>n  the  same  account,  bv  the  me- 
diation of  Johnson  the  priest ;  and  this  was 
paid  andalloMred,  as  being  laid  out  in  the  aflTairs 
of  the  regimeiit  before,  he  being  intrusted  as 
lieotenant>Golonel  to  kiok  afier  the  regiment. 

Gentlemen,  I  have  now  opened  the  substance 
of  the  evidence;  the  particulars  you  will  bear 
from  the  witnesses  themselves.  If  I  have 
Opened  it  amiss,  you  will  take  care,  when  the 
ivitnessea  are  produced,  to  obsecve  what  tliey 
■ay,  who  will  tell  you  what  really  waa  done, 
and  will  rectify  any  mistake  of  mine:  lor  1 
would  have  no  such  mistake  to  do  the.  prisoner 
at  the  bar  any  prejudice. 
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I  Sol.  Oen.  (sir  John  Hawles).  Goitleroea, 
I  Mr.  Attorney  has  opened  the  nature  and  ooune 
of  our  evidence  so  fully,  that  1  shall  make  no 
repetition  of  any  of  toe  fMrticulara ;  but  call 
our  witnesses,  and  prove  it  in  order  as  it  hath 
been  opened.  And  first,  we  call  captain  Ge<Mge 
Porter.    [Who  came  in.] 

Freind.  My  lord,  before  Mr.  Porter  is  awora, 
I  desire  to  know  whether  he  is  a  Roman  Ca- 
tholic or  a  Protestant? 

X.  C.  /.,  Why  do  yon  desire  that?  Is  not  a 
Roman  Catholic  a  witness?  Though  be  be  a 
Roman  Catholic,  that  is  no  objectMMi  to  his  be* 
ing  a  witness.  ^ 

Freind,  My  lord,  I  desire  to  aak  him  the 
question,  whether  he  be  a  Roman  Catholie, 
or  no? 

X.  C.  J.  SKr  John  Freind,  it  ia  not  a  proper 
question. 

FreiwL  My  lord,  a  man  ought  to  know  what 

Erofession  they  are  of,  that  are  witaeasea  against 
im  for  his  lire. 

X.  C.  J,  Will  you  ask  him  whether  he  be  a 
Christian  or  no  ? 

Freind,  My  k>rd,  1  deaire  to  know  whether 
he  be  a  Papist  or  a  Protestant. 

Att,  Gen.  If  Mr.  Porter  be  willing  to  teS 
yon,  he  may  ;  but  it  is  not  a  proper  qoe^tkm. 

X.  C  J.  Especially  before  he  is  sworn  ;  be 
is  not  intitled  to  aak  any  questiooa  whatever, 
till  be  be  sworn. 

Freind,  My  lord,  I  beseoch  you  let  nile  have 
the  question  answered. 

Sol.  Gen,  Sure  you  don't  consider,  that  the 
answer  to  that  question  is  to  accuse  himself; 
you  don't  consider  the  consequences  of  it. 

Freind.  Pray,  my  lord,  let  me  have  my 
right. 

X.  C.  X  The  question  is.  Whether  it  is  yoor 
right  or  no  ? 

Freind,  My  lord,  I  would  not  trouble  the 
court  if  I  conld  help  it,  but  my  life  and  all  is  at 
stake,  and  1  must  make  the  best  defence  I  can. 

X.  C.  J.  Indeed  your  question  is  improper 
in  itself;  bat  if  he  Dave  a  mind  to  tell  you, 
and  answer  voluntarily,  he  may. 

Freind.  I  Uumbly  be^  your  lordship  thai 
he  may  answer  the  question. 

X.  C.  J.  1  cannot  see  you  have  a  right  to 
have  this  question  answered  you. 

Freind  Mr.  Porter,  you  are  a  gentlemao, 
and  I  desire  you  will  answer,  Wheuer  yoa  be 
a  Roman  Calhelic  or  not  ? 

Sol.  Gen.  Before  he  does  answer,  I  desirr 
he  may  be  acquainted  with  the  dangvr :  he  was 
'bred  a  Protestant,  no  doubt,  and  then  turning 
Roman  Catholic,  he  subjects  himself  to  a  very 
severe  penalty. 

X.  C.  J.  8ir  John  Freind,  I  told  you  your 
question  was  not  proper  to  be  asked. 

Freind.  Phiyi  my  lord,  let  him  answeV  the 
question,  it  jvill  be  of  great  use  to  me  in  my 
trial ;  pray  let  me  have  my  right. 

X.  C.  J.  You  sbali  have  all  the  right  done 
you  that  can  be ;  but  in  the  first  plMe,  if  a 
man  be  a  Roman  Cathohc,  notwithstanding  hia 
religion,  he  is  a  good  witness :  andbetideathat. 
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il  may  be,  his  assweriiig^  the  question  may  sub- 
ject  him  to  several  penalties;  at  least  be  is 
liable  to  prosecutioa  upon  se? eral  acts  of  par- 
liaineot  thsl  are  very  penal ;  and  tberelbre  it  is 
by  DO  means  to  be  asked. 

Freind.  My  lord^  1  pray  only  that  be  may 
answer  the  question. 

L.  C.  J,  No  man  is  bound  to  answer  any 
question  that  tends  to  make  biro  accuse  him- 
self, or  subject  him  to  any  penalties. 

Freind.  My  lord,  I  do  with  submission  de- 
nre  it,  and  it  is  no  great  matter  for  him  to  say 
wbetber  he  be  a  Papist  or  Protestant. 

L,  C.  J*  If  it  be  no  great  matter,  then  why 
do  you  insist  upon  it  P  But  perhaps  it  may  be 
a  great  matter  in  the  consequence  of  it  to  him ; 
a  man,  therefore,  is  not  obliged  to  answer  any 
such  questions. 

Freind,  I  beseech  your  lordship,  let  him 
answer  the  question.    . 

L.  C.  J.  You  have  m^  opinion ;  if  you  will, 
^ou  shall  have  the  opinions  of  the  rest  of  the 
judges :  my  opinion  is,  That  the  question  ought 
not  to  be  answered. 

L.  C.  J.  Treby,  Since  your  lordship's  plea- 
sure is,  that  we  should  deliver  our  opinions 
upon  this  point,  I  must  decbire,  f  am  of  the 
same  opinion,  that  no  roan  is  bnund  to  answer 
any  questions  that  will  subject  him  to  a  penalty, 
or  to  infamy.  If  you  should  ask  him,  whether 
he  were  a  deer-steaier,  or  whether  be  were  a 
vagabond,  or  any  other  ibing  that  will  subject 
him  to  punishment,  either  by  statute  or  by 
common-law,  whether  he  be  guilty  of  a  petty 
larceny,  or  the  like,  the  law  does  not  oblige 
him  to  answer  any  such  questions.* 

Freind,  Well,  I  hope  the  jury  will  consider 
it,  that  be  will  not  answer  the* question ;  and 
therefore  they  are  to  take  it  for  granted  that 
he  is  so. 

L.  C.  J.  Treby,  And  now  to  this  present 
purpose,  to  ask  a  man  whether  he  be  a  Popish 
Recusant,  is  to  subject  him  to  danger:  for 
when  you  ask  him  that  question,  if  ne  were 
not  bred  up  in  that  religion,  then  for  bim  to 
own  himself  of  that  religion  now,  is  to  own  as 
great  a  crime  as  that  you  are  chained  with. 
If  it  were  not  so,  but  he  was  always  bred  in 
that  religion,  yet  there  are  very  great  penalties 
that  he  is  sabiect  to,  as,  the  confiscation  of  two 
third  parts  of  nis  estate,  and  several  other  things 
that  be  may  be  liable  tu,  if  be  should  discJose 
that  upon  hist  answer  to  the  question',  which 
without  this  discovery  could  not  be  proved, 
perhaps.  We  must  keep  the  law  steady  and 
even  between  the  prisoner  and  the  witness. 

Just.  NeviL  I  am  of  the  same  opinion,  it 
does  subject  him  to  a  penalty ;  and  unless  he 
will  voluntarily  answer  it  of  himself,  I  think  it 
cannot  be  demanded  of  him  :  for  he  may  sub- 
ject himself  to  a  prosecution  by  it. 

Just.  Rokeby,  J  think,  it  ts  not  a  question 
that  can  <»f  nght  be  imposed  upon  bun ;  he 
may  answer  it,  if  he  will ;  but  he  is  under  no 

■■ -Ml.l  I  

*   See    much    matter  concerning  this  in 
Peake*8  Law  of  Evidence,  c.  3.  s.  3. 
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obligation  to  answer  it,  because  it  nay  tend  Ui 
accuse  himself  of  a  crime  for  which  be  may  be 
prosecuted,  and  likewise  vrill  subject  him  to 
other  penalties,  which  the  law  cannot  compel 
him  to  subject  himself  to. 

(Then  Captain  Porter  was  sworn.) 

Freind.  1  hope,  gentlemen  of  the  jury,  you 
will  considerHtfs. 

SoL  Gen,  Mr.  Porter,  do  you  know  sir  John 
Friend,  the  prisoner  at  the  bur  ? 

Capt.  Porter,   Yes,  Sir. 

Sol,  Gen,  Pray  then  will  you  give  my  lords 
and  the  jury  an  account  what  meetings  you 
have  had  with  him«  where  those  meetings  were, 
and  when,  and  what  passed  between  you,  about 
inviting  the  French  over  hither,  or  lot  a  rising 
here? 

Forter,  My  lord,  about  the  latter  end  of 
May  last,  or  the  beginning  of  June,  we  had 
two  meetings;  one  was  at  the  King's- Head, 
in  Leadenhall -street,  and  the  other  at  Mrs. 
Mountjoy's  in  St.  James's-street.  At  the  first 
meeting  there  were  present  my  lord  of  Ailes- 
bury,  my  lord  of  Montgomery,  sir  John  Freind, 
sir  Wm.  Perkins,  sir  John  Fenwick,  Mr.  Cook, 
captain  Charnock,  and  myself;  after  dinner 
Mr.  Goodman  came  in:  now  at  both  thosa 
meetings  it  was  consulted  of,  and  agreed,  to 
send  captain  Charnock  into  France  to  king 
James,  to  desire  him  to  borrow  of  the  French 
king  10,000  men  to  come  over  hither,  8,000* 
foot,  1,000  horse,  and  1,000  dragoons.  Capt. 
Charnock  said,  he  did  not  care  to  go  upon  a 
foolish  message,  and  therefore  desired  to  know, 
what  they  would  have  him  to  acquaint  king 
James  with,  and  assure  him  of.  They  aU. 
agreed  to  meet  the  king  whenever  'tuey  had 
notice  of  his  landing,  with  a  body  of  2,000 
horse ;  of  which  every  one  in  particubr  was  to 
bring  their  quota  wherever  he  would  appoint. 

Att,  Gen.  When  was  the  second  meeting  P 

Forter.  That  was  at  Mrs.  Mountjoy's. 

Att.Oen.  But  I  ask  you  when  it  was?  How 
long  after  the  first  ? 

Forter,  I  believe  it  was  about  a  fortnight 
after,  or  so. 

Att.  Gen.  What  was  that  meeting  ibr  ? 

Forter,  The  second  meeting  was  to  confirm 
the  first.  Captain  Charnock  informed  me, 
that  he  was  to  go  within  three  or  four  days, 
and  therefore  desired  to  have  a  meeting  betbrf 
he  went 

Att.  Gen,  What  discourse  was  there  at  that 
second  meeting?  What  occasion  waa  there 
for  it  ? 

Forter,  Capt.  Charnock  desired  the  meet- 
ing once  more  before  he  went,  to  see  whethc^ 
we  all  kept  our  resolution. 

Sol.  Gen.  Pray,  what  do  yon  know  of  air 
John  Fretnd*8  agreeing  Ui  raise  a  regiment  of 
horse? 

Forter,  I  know  nothing  of  that  matter,  but 
what  I  have  heard  sevorw  people  talk  ;  but  I 
have  heard  him  say,  be  would  be  as  ready  as 
any  man,  whenever  the  long  came ;  and  1  bavo 
hwd  from  C4])t.  Chanock,  and  lion  air  Wl^ 
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Ham  PerkynSf  that  be  had  a  comiiuasioB  to  be 
a  colonel  of  bone. 

Att.  Gen.  Pray,  Sir»  upon  that  aeoond 
meetiog,  who  were  present  ? 

Porter.  1  told  you.  Sir,  the  prisoner  at  the 
bar  was  present  at  both  meetings. 

SoL  Gen.  Who  eLie  were  there? 

Porter.  My  lord  of  Aitesbury,  sir  William 
Perkyns,  capt.  Chamock,  and  I  cannot  tell 
whether  my  lord  Montgomery  and  Mr.  Good- 
man were  there  ;  Mr.  Cook  and  myself  were 
there  ;  but  the  prisoner  at  the  bur  I  am  sure 
was  there. 

Sol.  Gen.  Pray,  capt.  Porter,  will  you  re- 
member and  recollect  yourself,  who  were  at  the 
first  meeting^  P 

Porter,  f  have  named  them  already,  Sir. 

Sol.  Gen.  Name  them  again  then. 

Porter.  My  lord  of  Ailesbury,  my  lord 
Montgomery,  sir  John  Freind,  sir  William 
Perky  ns,  sir  John  Fen  wick,  capt.  Chamock, 
Mr.  Cook,  and  myself ;  we  dined  there,  and 
after  dinner  Mr.  Goodman  came  in. 

Att.  Gen.  Pray,  Sir,  when  did  yon  see  Mr. 
Chamock  after  this,  and  what  discourse  had 
yon  with  him  about  bis  journey,  and  the  suc- 
cess of  it  ? 

Porter.  I  never  saw  liim  till  3  or  4  days 
after  onr  riot  business  in  Drury-lane,  upon 
the  account  of  which  I  had  been  a  prisoner  in 
Newgate.  \ 

i»  Att.  Gen.     Well,  and  what  did  he  say  to 
you  ? 

^Porter.  He  told  me  that  he  had  been  in 
France,  but  that  king  James  told  him,  the 
French  kiag  could  not  spare  so  many  men  that 

J  ear ;  and  withal,  that  he  had  been  with  sir 
ohn  Freind,  and  the  several  other  persons, 
with  messages  from  th&  kinff ;  but  1  do  not 
know  w  better  he  bad  been  there  or  no,  only 
•a  he  told  me,  that  he  had  been^  and  brought 
that  answer. 

Att.  Gen.  Pray  now  tell  us,  whai  other 
ineetinffa  you  have  had  about  this  matter  this 
winter? 

'  Porter.  I  was  once  with  sir  George  Barcley 
and  sir  John  Freind,  at  the  Nag's-bead  in-  St. 
Jaroea's-street;  I  cannot  tell  what  discourse 
they  had  ;  they  whispered  among  themselves. 

Att.  Gen.  'Who  else  was  there  ? 

Porter.  There  was  sir  George  Barcley,  sir 
William  Perkyns,  myself,  Mr.  Fei^goaoo,  and 
^e  Humes.     « 

X.  C.  J.  Where  was  that,  do  you  say  P 

Porter.  At  the  Nag's-bead  in  St.  James's- 
KFaet. 

Att.  Gen.  Was  there  any  body  else  there 
that  jTOU  can  remember  P 

Porter.  Capt.  Chamock  came  in  after  dinner, 
hat  I  cannot  say  he  dined  there. 

Att.  Gen.  And  who  else  do  you  remember  P 

Porter.  There  came  in  one  Harrison  after 
dinner ;  be  is  a  reputed  Romish  priest,  and  goes 
by  the  name  of  Johnson. 

Mr.  Mountague.  Pray,  capt.  Perter,  what 
was  that  meeting  fbrP 

Fmitr.    They  had  jtrend  iduqjicriiiga 


among  themselves,  but  what  they  disctrarsedof 
1  cannot  tell. 

Mr.  Mountague.  Pray,  did  sir  John  Freind 
say  any  thing  tnat  you  heard  at  that  meeting? 
Porter.  Sir  George  Barcley  did  say,  that 
some  people  that  were  not  so  violent  had  wntten 
over  into  France  to  stop  this  business ;  upon 
which,  said  I,  I  hope  you  will  have  no  letter 
to-night.  Upon  which  sir  John  Freind  said, 
is  there  any  thing  that  is  hid  behind  the  cur- 
tain ?  If  there  be,  I  am  not  fairly  dealt  withal ; 
I  will  proceed  no  further. 

Att.  Gen.  If  bir  John  Freind  has  a  mind  to 
ask  him  any  questions,  he  may. 

X.  C.  J.  Pray,  capt.  Porter,  let  me  ask  yon 
this  question,  Did  all  that  were  present  at  the 
tirst  meeting,  at  the  King's-head  in  Leaden- 
halKstreet,  a;;nree  to  send  Mr.  Cbarnock  into 
France  to  the  late  king  P 
Porter.  Yes,  my  lonl. 
L.C.J.  AilofthemP 

Porter.  Yes ;  we  desired  captain  Chamock 
to  answer  to  the  king  for  us  that  we  would  meet 
him  at  the  head  of  8,000  horse. 
X.  C.  J.  Did  sir  John  Freind  agree  to  it  P 
Porter.  Yes,  I  do  positively  affirm  be  did. 
X.  C.  J.  Then  the  second  meeting,  which, 
you  say,  was  at  Mrs.'  Mountjoy's,  what  was 
said  then  P 

Porter.  We  did  agree  all,  That  capt.  Char- 
nock  should  go  on  wilb  the  message  that  was 
resolved  upon  at  the  first  meeting,,  and  we 
would  go  on  with  the  business ;  and  be  said  be 
would  go  awav  in  two  or  three  days. 

Att.  Gen.  Will  sir  John  Freind  ask  bim  any 
questions  P 

Freind,    I  will  only  ask  bim,  if  they  have 
done,  whether  he  has  any  thing  more  to  say  P 
Porter.  No,  Sir. 

X.  C.  /.  The  kuig*8  counsel  have  done  with 
him*' 

Freind.  Then,  mv  lord,  I  will  hear  all  the^ 
can  say,  and  when  I  have  heard  the  whole  evi- 
dence, I  shall  know  how  to  answer  to  it. 

X.  CL  J.  Before  you  go,  captain  Porter,  I 
would  adc  YOU,  what  answer  Mr.  Chamock 
brought  bacK  from  France  P 

Porter*  I  say,  I  did  not  meet  with  captain 
Chamock,  until  after  I  came  out  of  Newgate 
for  the  riot  business  ;  and  then  he  told  me,  he 
had  been  there,  and  he  had  acquainted  the 
several  gentlemen  with  the  messages  he  had 
brought  from  king  James,  who  thanked  them 
for  uieir  kindnesses;  but  the  French  king 
ooold  not  spare  so  many  men  that  year. 

Sol.  Gen.  Then  the  next  that  we  call  is 
Brice  Blair  (Who  was  sworn.)  Pray,  Sir,  do 
you  know  the  prisoner  at  the  bar,  sir  John 
FremdP 

Capt.  Blair*  Yes,  my  lord  ;  and  I  am  very 
aorr^  to  come  on  such  an  account  as  I  do  now 
against  him.    I  am  sorry  for  it  with  all  my 

heart 

Att.  Gen.  Well,  Sir,  pray  will  you  give  an 
account  what  you  know  of  sir  John  Freind's 
having  a  commission  from  the  late  king  to  be 
a  ccdond  of  honei  and  when  it  was,  and  how  P 
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Pray  tell  my  lord  aod  the  jury  the  whole 
matter. 

Blair.  All  that  I  can  say  to  this  husineai  is 
written  in  ray  paper,  and  1  refer  to  my  paper. 
Att,  Gen.  You  must  not  refer  to  your  paper, 
Sir,  you  most  tell  all  what  you  know. 

£.  C.  /.  He  may  look  upon  any  paper  to 
refresh  his  memory. 

Blair,  1  did  see  the  commiasioD,  Sir,  and  I 
did  read  it. 
Att,  Gen.  What  oommisBioa  was  it,  Sir? 
Blair,  It  was  a  commiadon  from  king  James 
to  sir  John  Freind. 
Att,  Gen.  Where  did  you  see  it.  Sir  ? 
Blair,  1  saw  it  in  his  lodgings  at  the  Strand, 
when  he  li?ed  near  the  strand,  in  Surrey- 
street. 
Att,  Gen.  Who  shewed  it  you  ? 
Blair,  He  shewed  it  me  himself. 
Att.  Gen.  What  was  it  for  ? 
Blair.   It  was  for  raising  a  regiment  of 
borse. 

Att.  Gen.  When  was  it  that  you  did  see  it  ? 
Uow  along  ago  was  it  7 

Blair.'  H  is  well  near  two  years  ago,  or 
thereabouts,  as  I  remember. 

Att.  Gen.  Who  was  to  hare  been  colonel  of 
that  regiment  ? 

Blair.  He  was  nominated  to  be  colonel  of  it 
Jumftelfin  the  comrolssioo. 

L.  C.  J.  Who  was  the  conimission  di- 
rected to? 

Blair,  It  was  directed  to  him,  to  sir  John 
Freind. 

L.  C.  J.  Well,  and  what  was  done  upon  it  ? 
Who  were  to  be  the  officers  ? 

Blair.  He  promised  me  to  be  his  lieutenant- 
colonel  ;  and  I  hail  the  same  from  Mr.  Har- 
rison, and  there  were  sereral  letters  that  I  saw, 
that  came  from  my  lord  Melford  and  secretary 
Caroll,  who  were  with  king  James. 

Att.  Gen.  What  other  officers  were  there 
appointed  ? 

BUUr^  There  was  one  Richardson  was  to  be 
one  of  his  captains,  and  there  was  one  Mr. 
Fisher  was  to  be  another » and  one  Hajl  ano- 
ther ;  Fisher  was  to  be  his  eldest  captain,  and 
one  capt.  Erans  was  to  be  his  captain-lieu- 
tenant, and  one  captain  Vernatti  was  to  be 
another. 

Alt.  Geni  Do  you  remember  who  was  to  be 
his  major  ? 

Bltur.  No,  Sir,  I  think  I  cannot  be  poeitive 
as  to  that.  I  spoke  to  capt.  Bamesley,  that 
had  been  a  lieutenant  in  king  James's  service, 
to  be  a  lieutenant,  and  sometimes  he  accepted, 
and  sometimes  he  refused  it. 
^  Att.  Gen.  Pray,  what  did  you  do  as  lien- 
tenant- colonel  upon  this  matter  ? 

BUnr,  i  endeavoured  all  I  could  to  get  offi- 
eers  for  them,  and  to  raise  troops.  Jendea^ 
voored  to  get  what  men  I  could  myself. 

Sol.  Gen,  Pray  what  did  you  do  ?  What 
officers  did  you  procure  tor  him  ? 

fi^iV.  I  told  you  Vernatti  and  Fisher,  and 
one  Mr.  Hall  that  lives  at  Deal. 
Att,  Gen.  What  troops  did  you  get  under 
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you?   Did  yoa  engage  any  to  seme  under 
you? 

Biair.  What?  I  myself,  Suti  do  yoa  mean  ? 

Att.  Gen,  Yes,  I  do. 

Blair.  Yes,  Sir,  I  did. 

Att,  Gen.  Can  you  name  any  of  them  ? 

Bhir.  Yes,  Sir,  if  I  make  use  of  my  paper. 

Sol.  Gen,  You  may  make  use  of  your  pi^ier 
to  refresh  your  memory. 

Blair,  There  is  a  paper  of  names  that  I  gave 
in  before  the  council. 

L,  C.  J,  Mr.  Baker,  have  you  his  psper 
there  ?  Let  him  see  it  to  refresh  his  memory. 

Mr.  Baker,  I  have  none  of  the  papers,  my 
lord  ;  they  are  all  sent  before  the  council. 

Att.  Gen.  Pray,  Sir,  can  ^ou  tell  who  was 
to  have  been  your  lieutenant  m  your  troop  f 

Blair.  One  Mr.  Bertham. 

Mr.  Mountagtte,  You  say.  Sir,  yoa  were 
constituted  lieutenant-colonel ;  pray,  who  con- 
stituted you,  and  made  you  so  ? 

Blair,  I  had  only  a  promise  of  it  from  sir 
John  Freind, 

Att.  Gen,  Pray,  did  you  lay  out  any  monies 
for  sir  John  Freind  ?  or  did  he  ever  pay  yoa 
any  money  aflerwards  ? 

Blair.  Yes,  I  have  had  several  small  sums 
of  money  from  sir  John  Freind. 

Att,  Uen.  Pray,  what  was  it  for  ? 

Blair,  It  was  to  drink  with  the  men  that 
belonged  to  the  regiment,  and  encourags 
them. 

Att.  Gen.  Pray,  did  Mr.  Piggott  pay  voa 
any  sums  of  money  ?  and  by  wh<Me  order  r 

'Blair.  Yes,  he  paid  me  first  20/.  and  afleiw 
wards  he  paid  me  another  20/. 

Att.  Gen.  By  whose  order  was  that,  Sir  ? 

Blair.  It  was  by  the  order  of  sir  John 
Freind. 

Att.  Gen.  Pray,  Sir,  How  do  yon  know 
that  sir  John  Freind  ordered  him  to  pay  it  you? 

Blair,  Because  it  was  the  money  that  Pig- 
gott had  received  to  repay  sir  John  Freind 
what  he  had  advanced  for  the  furthering  of 
Parker's  escape  out  of  the  Tower. 

'  Att.  Gen,  How  do  yon  know  that  he  ad- 
'vanced  any  money  ibr  procuring  Parker's 
escape? 

Blair.  He  told  me  so  himself. 

Att.  Gen.  How  much  did  sir  John  Freind 
say  he-edvanced  for  that  purpose? 

Blair.  He  told  me  100^ 

Att.  Gen.  How  did  he  tell  you  he  was  to  ba 
paid  it  again  ? 

Blair.  He  told  me  that  king  James  ordered, 
the  payiAent  of  it  at  France,  when  Piggott  went 
over,  which  was  immediately  afterwards  ;  and 
I  had  of  that,  first  20/.  and  afterwards  20/.  by 
theorderof  sir  John  Freind. 

Sol.  Gen.  Pray,  Sir,  did  sir  John  Freind  tell 
you  what  Piggott  had  received  in  Trance? 

Blair.  Yes,  he  said  Piggott  had  received 
100/.  in  France ;  and  be  dhlnot  pay  it  him, 
but  if  I  could  get  20/.  of  him,  he  would 
allow  it 

Att.  Gen.  Pray  about  what  time  was  it  that 
the  first  20/.  w«i  received? 
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Blair,  I  have  set  it  down  in  my  paper ; 
tbere  it  is. 

Atl.  Gen.  But  cannot  yoa  tell  about  what 
time  it  was  ? 

Blair,  It  was  about  last  May  or  June,  the 
first  90/.  was  paid. 

Ati.  Gen,  When  was  the  last  20/.  paid  ? 

Blair,  It  was  after  1  was  sick,  about  Mi- 
chaelmas. 

Mr.  Cowper,  Pray,  Sir,  Who  was  by  when 
the  last  SO/,  was  paid  ? 

Blair,  Mr.  Ptggott  paid  me  the  last  5/.  of  it, 
(for  I  receive<l  it  at  several  payments  from  Mr. 
Pig^ott)  but  the  last  5/.  was  before  sir  John 
Freind,  at  Jonathan's  coffee-house. 

SoL  Gen.  Pray,  do  you  know  any  thini?  of 
sir  John  Freind's  reoeifing  any  letter  from 
king  James? 

Blair,  Yes ;  he  told  me  he  had  a  letter  from 
kinjT  James. 

SoL  Gen.   How  long  ago  was  that  ? 

Blair.   Truly,  I  cannot  tell. 

Sot.  Gen,  I  don't  ask  you  the  precise  day, 
Imt  was  it  within  a  twelvemonth  ? 

Blair,  Yes,  1  believe  it  might  be  there- 
abouts. 

Freind,  My  lord,  I  desire  he  may  speak 
out ;  for  I  don't  hear  half  he  says. 

X.  C.  J.   Repeat  it  to  him  «^in. 

Blair,  Sir,  you  told  me  you  had  received  a 
letter  from  king  James. 

Friend.  My  lord,  I  shall  answer  to  all  this 
afterwards. 

S(U.  Gen.  Pray|  had  you  at  any  time  any 
discourse  with  sir  John  Freind  about  one  Slater  ? 

Blair.    Yes,  I  had. 

SoL  Gen.    Pray  tell  what  that  was. 

Blair.  He  told  me  he  was  to  bring  him  in 
several  officers ;  and  that  be  had  intended  to 
make  two  lieuleoant-colouels,  whereof  captain 
Slater  was  to  be  one ;  but  w  ben  he  saw  I  was 
not  satisfied  with  that,  he  said  he  should  com- 
mand a  troop  of  non-swearing  parsons,  and 
they  should  oe  an  independent  troop. 

Sol.  Gen.  You  say  that  Slater  was  to  com- 
mand that  troop  ? 

Blair.  Yes,  and  it  was  to  be  an  independent 
troop. 

Alt.  Gen.  I  think  you  say,  that  he  and  yoa 
net  at  Jonathan's  coffee-house  ? 

Blair.   Yes,  we  did  so. 

Att.  Oen.  Pray  what  discourse  had  you 
there? 

Blair.  I  called  him  aside,  and  desired  to 
speak  to  him ;  and  it  was  when  Mr.  Fisher 
told  me  of  this  plot,  and  desired  me  to  speak  to 
bim,  a  little  before  this  horrible  conspiracy 
broke  out.  ^nd  I  told  him  what  I  heard  from 
Fisher,  ami  from  Harrison  the  priest  about  it ; 
wnd  he  told  me  thai  he  had  heard  of  it,  and  he 
was  afraid  it  would  niin  king  James,  and  his 
affairs. 

Att.  Oen,  What  was  it  that  you  told  him 
jrou  had  beard  ? 

Blair.  This  last  horrid  thing,  the  conspiracy 
against  the  king's  life. 

Mv.Catoper.  Was  it  before  it  broke  mit  that 
li«  told  you  he  knew  of  liT 
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Blair.  Yes,  it  was  shortly  before  it  brefce  oat. . 

Alt.  Gen.  Pray,  did  you  meet  with  htm 
again  ?  And  did  he  carry  you  in  bis  Coach  as 
at  any  time? — Blair.  Yes,  h*e  did.  Sir. 

Att.  Gen.  What  discourse  had  you  then, 
when  you  was  with  him  in  the  coach  ? 

Blair.  Be  took  me  in  his  eoach  to  St.  Mar* 
tin's-le-Grand,  and,  says  he,  I  will  do  nothing 
till  the  Toulon  fleet  meet  with  the  Brest  fleet ; 
at  that  time,  perhaps,  we  shall  be  all  taken  up ; 
but,  says  he,  you  may  sculk  about  the  town 
better  than  I  can ;  and  therefore  I'll  keep  my-* 
self  private ;  and  we  must  be  as  good  husbands 
of  our  money  as  we  can ;  for  money  will  be 
very  scarce.  What  do  yon  think  you  shall 
need,eays  he  ?  Truly,  Sir,  says  I,  I  can't  tell ; 
that  must  be  according  as  1  am  mounted.  For 
I  found  I  had  a  few  indigent  oflicers  at  that  time. 

Att.  Gen.   Pray,  what  were  you  to  do  ? 

Blair.  We  were  to  sculk  up  and  down ;  and 
when  he  asked  me  what  money  I  should  need, 
I  told  him  I  could  not  tell ;  for  there  were  se- 
veral indigent  officers,  most  of  which  beffged 
at  that  time;  and  here  is  a  letter  that  i  had 
from  sir  John  Freind,  to  confirm  my  receiving 
money  from  him. 

Att.  Oen.  Is  that  sir  John  Freind's  own 
hand  ? — Blair.  Yes,  Sir,  it  is. 

Att.  Gen.  Then  put  it  in.    Give  it  hither. 

[It  was  delivered  in  to  the  Attorney -General.] 

SoL  Gen.  Pray,  what  have  you  heard  sir 
John  Freind  say  of  sir  John  Fenwick's  being 
concerned  in  this  matter  ? 

Blair.  I  heard  him  say,  that  he  believed 
that  be  should  command  the  party  that  he  was 
engaged  in,  and  that  sir  John  F^frick  had 
four  troops  of  horse,  that  lay  near  Reading,  to 
be  employed. 

SoL  Gen.  For  what  purpose  ? 

Blair.  To  be  in  readiness  upon  the  descent 

Freind.  Gentlemen  of  the  jury,  I  can't  hear 
jk  word  ;  I  hope  you  bear. 

Att.  Gen.  Pray,  Sir,  look  upon  that  letter ; 
you  say  you  had  that  letter  fixim  air  John 
Freind,  pray,  who  is  that  H  mentioned  in  it  ? 

Blair.  It  means  Harrison  alias  Johnson, 
the  priest. 

Att.  Gen.  Pray,  what  was  that  letter  written 
for? 

Blair.  It  was  about  the  last  SO/,  that  I  was 
to  receive  from  Piggott. 

Att.  Gen.   Is  that  sir  John  Freind's  band  ? 

Blair.    Yes,  I  think  so. 

Att.  Gen.  Have  you  seen  sir  Johd  Freind 
wrife? 

Blair.  Yes,  I  have  seen  him  write,  and  I 
think  it  is  the  same  hand. 

Att.  Cen.   Then  we  desire  it  may  be  read. 

Then  a  Juryman  desired  be  might  be  asked. 
Whether  he  saw  sir  John  Freind  ^^ite.  that 
letter? 

L.  C.J.-  What  say  you,  did  you  see  him 
write  that  letter  ?  * 

Blcir.  No,  my  lord ;  it  came  to  my  lodging. 
Att.  Oen.   Did  he  ever'own  to  you  he  bad 

wnt  jo«  aadi  %  UUmf^Blair.  Yea,  he  did. 
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Att.  Gm,  Pray,  let  U  be  read ;  read  it  all, 
§Mr  it  Ib  but  short. 
C^  of  Jr.  reads : 

For  Captain  Blair,  TUte. 

•*  Sir ;  Tuesday  Morning, 

**  Yoa  may  much  wonder  vou  bave  not  re- 
eared  an  answer  of  vours  before  now :  I  have 
been  afflicted  with  the  gout  in  ray  hand  and 
foot,  that  I  hare  not  been  able  to  put  (>en  lo 
paper;  (I  thank  God)  I  am  somewhat  better,, 
and  do  bone  to  be  in  London  a  Thursday  next, 
about  the  iiour  of  twel?e,  at  Jonathan's  coffee- 
house, if  the  weather  do  not  prevent  roe;  if  it 
do,  I  shaU  not  come  before  Monday  followint^ : 
I  do  desire  you  for  to  meet  me  about  that  hour; 
lor  it  is  not  conf  enient  for  to  write  a  note  to 
Mr.  H.  tor  some  reasons  I  shall  give  you  when 
1  see  yoo.  I  wish  you  good  liealth.  I  am, 
^kf  yonr  affectionate  friend  and  servant, 

**  John  Freind." 

Juryman.   Pray,  Sir,  what  date  is  it  of? 

Ci.  cf  Ar.  It  has  no  date  but  Tuesday 
morning. 

Ait.  Gen*  Did  sir  John  Freind  meet  you  on 
the  Tharsday,  according  to  this  letter  ? 

Juryman.  Aly  lord,  I  desire  he  may  be  ask- 
ed, flow  this  letter  came  to  him,  whether  by 
the  peony  post,  or  how  ? 

Biair,  1  don't  know,  I  believe  it  was  by  a 
porter:  it  came  first  to  me  when  I  was  in  bed, 
and  my  wife  brought  it  up  to  me. 

Ait,  Gen.  Pra^r,  Sir,  answer  my  question. 
Did  sir  John  Freind  afterwards  meet  vou  at 
Jonathan's  cofiee- house,  according  to  this  let- 
ter?—Biair.    Yes,  Sir,  he  did. 

Att,  Gen.  And  did  you  there  speak  about 
the  business  that's  contained  in  that  letter  ? 

Blair,  Yes,  Sir ;  and  accordingly  I  had  the 
order. 

An,  Gen.   What  order  ? 

Blair.  Au  order  for  the  30/. 

Sol.  Gen.  Captain  Blair,  do  yoa  remember 
that  you  dined  with  sir  John  Freind  near  the' 
exchange,  in  January  las»t  ? 

Blair.    Yes,  I  think  1  did.  Sir. 

Sol.  Gen,  What  discourse  was  there  between 
you  then  f  Who  was  with  you  besides  you  two? 

Biair.    I  must  refer  that  to  my  paper. 

Sol.  Gen.  Well  then,  what  discourse  was 
between  you  and  sir  Jolm  Freind  there  ? 

Blair.    It  is  down  in  my  paper. 

Sol.  Gen.    Do  you  know  one  capt.  Ridley  ? 

Blair.    Yes,  Sir. 

SoL  Gen.  Was  he  at  any  time  present  when 
you  and  the  prisoner  at  the  bar  were  together  ? 

Freind.  My  lord,  I  cannot  hear  a  word  he 
fays. 

L.  C.  J.  Here  is  a  ercat  noise  indeed,  and 
be,  it  seems,  is  not  well,  and  speaks  but  low ; 
pray,  order  silence  in  the  coiut.  [Which  was 
done  by  Proclamation.] 

X.  C.  J.  Look  ye,  sir  John  Freind,  he  speaks 
of  a  letter  tliat  you  sent  to  him  that  bears  date 
■>me  Tuesday  morning,  that  you  would  be  in 
town,  aod  meet  him  at  Jonathan's  coffee-house 
upon  Tiittrsday  IVitowJjig}  at  twelTc  o'clock; 
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and  that  letter  wus  read,  and  he  says  he  met 
you  accordingly,  and  tiure  v«  as  order  taken  for 
the  payment  of  the  last  20/.  This  is  that  he 
says  :  did  yoti  hear  it  ? 

Freind.'  N«,  my  lord,  I  did  not. 

L.  C.  J.  Ti!at  is  what  he  said.  Then  go 
on :  you  say  he  met  you  at  Jonathan's  coffee- 
house accoi  ituig  to  that  letter  ? 

Blair.   Yes,  my  l"rd. 

L.  C.  J.  Wh.t  \^a8  done  there,  when  you 
met  ? — Bfair.    Nt»i!iing  but  the  order. 

L.  C.  J.  Who  did  he  give  the  order  to? 

BUiir.    lie  fifave  the  order  to  Harrison. 

L.  C.  J.    Wiiv,  was  Hiirrison  ibcne? 

Blair.  Yes,  he  came  there  before  I  came 
a\tay. 

L.  C.  J.  But  yon  say  he  gave  the  order  to 
Harrison  ? — Blair.  Yes,  my  lord. 

L.  C.  J.  What  was  the  order  for? 

Blair.    It  was  to  pay  me  that  money. 

L.  C.  J.    What  money  was  that  ? 

Blair,    It  was  the  last  20/. 

Au.  Gen.  Was  the  20/.  paid  you  after* 
wards  ? — Blair.  Yes,  Sir. 

Alt.  Gen.    Who  paid  it? 

Biair.  Mr.  Pigr<;o;t ;  he  paid  me  the  last  5/. 
of  it  before  sir  John  Freiud's  face.  - 

X.  C.  J.  Was  this  the  first  30/.  or  the  last, 
do  you  say  ? — Blair,   it  was  the  last. 

X.  C.  /.    What  was  this  money  paid  for? 

Blair.  I  believe  it  was  to  support  me  to  go 
about  the  business  of  the  re^^riment. 

L.  C.  J.  You  believe ;  that's  not  enough : 
but  are  you  sure  it  ivas  so  ? 

Blair.    Yes,  I  am  sure  it  was  for  that. 

L.  C.  J.  Had  you  ever  den^anded  money  of 
him  before? — Blatr.  Yes,  I  had. 

L,  C.  J.  For  what  was  that  money  that  yoo 
demanded  ? 

Blair.  It  was  to  drink  with  the  men  that 
were  brougiu  in ;  to  cherish,  and  keep  them 
together. 

L.  C.  J.  To  what  purpose  were  those  men 
kept  together  ? 

Blair.  They  were  for  his  regiment. 

Sol.  Gen.  Pray,  had  sir  John  Freind  any  oc- 
casion to  pay  you  any  money  upon  any  other 
account? 

Blair.    No,  Sir,  not  out  of  that  100/. 

Mr.  Comper.  You  do  not  understand  the 
question.  Had  you  any  detdings  tvith  sir  John 
Freind,  but  about  this  matter  concerning  the 
regiment? — Blair.    No,  nerer  in  all  my  life. 

Att.  Gen.  Well,  Sir,  do  yon  remember  your 
meeting  with  sir  John  Freind  when  one  Kid- 
ley  was  there  ? 

*  Blair.   Yes,  it  was  at  the  chop-house. 

Att.  Gen.  Give  an  account  what  passed 
there. 

Blair.  j\Ir.  Ilidley  said,  a  gentleman  was 
lately  gone  over  to  France,  about  ten  days  be- 
fore ;  and  Mr.  Ridley  said,  be  was  a  very  sen* 
sible  gentleman,  a  Roman  Catholic,  an  ancient 
man,  about  threescore  years  of  age,  what  he 
was,  I  can't  tell :  he  said,  he  believed  be  should 
bring  the  last  orders. 

Att.G^n^  Wbat  did  sir  John  Freiid  say  > 
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hlair.  Sir  Joi»n  Freind  said.  He  knew  of 
it ;  but  be  nnuicd  no  more. 

SnL  Gen.  What  was  the  effect  of  those  or- 
ders, as  you  understood  ? 

Blair.    1  caunat  tHI  that.  Sir,  indeed. 

SoL  Gen.   l>id  yoii  knoir  Mr.  Cbamock? 

Biair.    Yes,  1  did. 

SoL  Gen.  What  do  you  know  of  his  going 
to  France  ? 

Blair.  I  roet  liim  upon  the  Exchange  the 
last  suiniuer,  and  1  told  him,  I  expected  not  to 
have  seen  him  here  ai  that  titne,  I  tliought  he 
had  been  abroad ;  he  told  me  he  was  come 
from  France ;  but  who  sent  him  1  cannot  tell, 
1  do  out  know,  upon  my  life. 

Sol.  Gen.  Pray  what  has  sir  John  Freind 
said  to  you  about  Ferguson?  Whether  was 
not  he  to  b^ve  been  an  otBcer  in  his  regiment  ? 

Blair.  No ;  but  sir  John  Freiud  said,  he 
would  join;  and  Mr.  Ferguson  himself  has 
told  me  so. 

Alt.  Gen.    When  did  he  tell  you  so  ? 

Blair.   A  good  wkile  ago. 

Att.  Gen.   How  long  ago  ? 

Blair.   Two  years  ago,  and  above. 

Sol.  Gen.  Did  sir  John  Freind  tell  you  any 
thing  about  Ferguson,  that  be  would  bring  in 
any  men  ? 

Blair.  Yes,  he  said  he  would  bring  in  a  great 
many. 

Ati.  Gen.  Will  the  prisoner  ask  him  any 
questions  ? 

'  L,  C.  J.  Sir  John  Freind,  will  yon  ask  this 
tvitness  any  questions  ? 

Freind,  Yes,  my  lord,  I  shall  by  and  bye, 
if  they  hare  done  with  him. 

X.  C.  J.   Yes,  they  have  done  with  him. 

(Then  he  paused,  and  perused  his  Papers.) 

Freind.  First,  as  to  the  commission  yon 
chaise  me  with,  that  I  should  receive  a  cora- 
luissioo  from  king  James ;  1  desire  to  know, 
whether  it  was  signed,  or  sealed,  and  what  date 
it  was? 

Blair.  I  cannot  tbll  the  date,  indeed,  sir 
John ;  for  I  never  thought  to  conic  here  upon 
such  an  account  as  this :  but  1  think  it  was  in 
paper,  signed  above  <  James  Rex,'  and  below, 
'*  Bv  his  Majesty's  Command,  Melford ;'  and  a 
little  seal  upon  the  maigin. 

Freind,  This  is  the  hardest  thing  in  the 
world  upon  a  man;  here  you  have  charged 
me  with  money  to  subsist  and  encourage  sol- 
diers.— Blair.  Yes,  Sir. 

Freind.  I  would  only  say  this :  yon  were 
recommended  to  me  for  a  very  honest  man, 
and  you  have  come  to  me  several  times,  and 
^told  me.  Sir,  ray  necessities  are  very  great,  I 
am  ready  to  starve,  1  have  a  great  charge ;  for 
God's  sake,  will  yon  be  pleased  to  bestow 
something  upon  me,  to  reUe\'e  my  necessities  ? 
It's  true,  1  have  given  you  money  several 
times,  but  I  never  gave  it  for  any  other  use 
but  charity ;  God  knows  mv  heart.  1  desire 
you  to  consider  with  yoorseff,  and  answer  it. 
There  is  a  God  above,  where  you  must  ^ve  an 
tcooontagweilasi,  and  I  hope  yoawiU  con- 


sider of  it  Pray  declare  the  tratb.  Whether 
you  have  not  writ  those  lines  to  me  leverd 
times,  that  you  were  ready  to  starve,  and  b^- 
ged  of  me  to  relieve  your  necessities? 

Blair,  I  have  so.  Sir,  I  acknowledge  it. 

Freind.  Pray  take  me  right,  and  was  doI 
that  money  1  gave  you,  only  upon  pore  charily  ? 

Blair.  Yes,  you  did  give  me  charity,  but  I 
had  expended  so  much  money  in  your  busi- 
ness, that  reduced  me  to  that,  God  knows  my 
heart.  1  have  laid  out  many  a  poond  npon  tbit 
aifair. 

Freind.  It  is  the  hardest  thing  in  the  worid ; 
this  is  a  Roman  Catholic  too. 

Blair,  I  am  sure  it  cost  m^  manjr  a  pooad 
more  than  ever  1  had  of  you. 

Freind.  You  say  you  listed  a  great  man? 
men,  who  were  the  men?  What  are  thev 
names  ?  Who  were  they  for  ? 

Blair.  I  have  given  »  list  of  them  to  the 
council. 

Freind.  Who  are  they  ?  for  God  knows,  I 
know  nothing  of  them. 

L.  C.  J,  You  have  a  list  there,  let  it  be  pro- 
duced. 

Blair.  I  gave  it  to  the  council ;  imd,  sir 
John,  I  brought  in  several  officers  to  you. 

Att.  Gen*  Remember,  and  name  as  many 
as  you  can. 

Blair.    I  have  named  the  officers  already. 

Alt.  Gen.   Name  them  again. 

Blair.  Did  not  I  bring  captain  Fisher  to 
you  ?  and  did  not  you  promise  to  make  him 
your  eldest  captain  r 

Freind.    No,  you  never  did. 

L.  C,  J.  These  are  questions  of  your  own 
asking,  so  you  must  hear  him. 

Blair.  I  brought  captain  Fisher  to  you,  and 
accordingly  we  dmed  at  captain  Simons's ;  and 
there  was  captain  Ridley,  Mr.  Richardson,  and 
Mr.  Fisher  and  you  talked  together,  and  yon 
listened  to  him,  and  in  my  own  hearing  yon 
promised  he  should  be  eldest  captain,  upon 
^condition  that  he  .would  bring  in  a  troop  ;  and 
this  is  true,  so  help  me  God. 

Freind.  Pray,  where  are  your  men?  and 
what  are  your  men  that  you  listed  ? 

Blair.  1  never  spoke  of  listing,  1  only  spoke 
of  encouraging. 

Freind.  Did  not  you  say  you  had  listed  a 
great  many  men  for  to  be  of  my  regiment  ? 

Biair.  No,  Sir,  I  did  not. 

Ait.  Gen.  I  think  you  do  mistake,  air  John ; 
he  did  not  say  list. 

Blair.  I  had  money  from  you  npon  the  ac- 
count of  encouraging,  and  treating,  and  drink- 
ing with  a  great  many  of  the  men :  and  yon 
said  it  was  impossible  to  keep  them  together, 
but  that  I  must  have  money  to  treat  them,  and 
drink  with  them ;  but  you  desired  me  to  be  as 
good  a  husband  as  I  could. 

Freind,  I  never  said  so ;  these  are  very  bard 
things  upon  me. 

Blair-  Did  not  I  bring  captain  Cole  and 
captain  Neale  to  you,  and  his  brother-in-law 
Mr.  Robmson,  and  Mr.  Gellibnuid  ?  and  did 
not  we  dine  together? 
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IreM,  I  know  Bothingof  all  this,  I  declare 
to  you. 

L.  C.  J.  If  you  wocrid  ask,  him  any  more 
qoestjoitt,  do. 

JBiair.  I  brought  those  three  gentlemen,  and 
we  djoed  tog^her. 
L.  C.  /.   Where  did  you  dine  then  f 
Biain    At  Hackney,  nben  sir  John  lived 
there,  tt  bis  own  house. 
Freind,  When  was  it  ? 
Blair,  It  is  aboye  a  year  ago.    Pray,  sir 
John,  rfoo*t  think  to  dash  me  out  of  counte- 
oaoce,  though  1  am  ?erv  ill ;  I  speak  nothing 
but  the  truth,  and  therefore  I  will  not  be  dashed 
out  of  countenance.    You  know  what  I  say  to 
be  true ;  yon  then  drank  a  glass  of  wine  to 
captain  Oole:  and  did  not  you  promise  him, 
becaose  be  was  one  of  your  mother's  name, 
that  be  should  have  a  place  in  the  Excise  next 
one  of  the  commissioners?  Says  I,  sir  John, 
what  will  you  give  me?  O,  says  he,  you  shall 
hare  the  regiment,  man.  This  was  before  Ro- 
binson, bis  mother-in-law^  and  Mr.  Gellibrand. 
£.  C.  J.    Who  was  to  have  the  place  in  the 
Excise  ?— JB^tr.  Captain  Cole. 
Freind,   I  know  not  a  word  of  all  this. 
Just.  Rokehy,  Captain  Blair,  be  not  dashM, 
bat  speak  the  truth,  and  you  need  fear  nothing. 
Bkur.  This,  I  say,  was  before  Mr.  Etobin- 
too  and  Mr.  Gellibrand. 

Freind,  1  don't  know  'Gellibrand,  nor  none 
of  them. 

L,  C.  /.  Was  that  Cole  to  be  any  tiling  in 
the  regiment  ? 

Blair.  Yes,  he  was  to  have  been  a  captain, 
sad  to  bring  in  a  troop. 

Ati,  Gen.  Sir  Jonn,  will  yon  ask  him  any 
more  questions  ? 

Freind,  No,  I  must  depend  upon  the  jury, 
^  I  cannot  remember  half  what  he  has  said. 

So/.  Gen,  Do  yon  remember  any  disconrse 
between  you  and  him,  about  some  brisk  men 
that  were  to  follow  him  ? 

L  C.  /.  But  before  you  ask  him,  Mr.  Soli- 
citor, we  must  know  whether  he  will  ask  him 
ny  more  questions,  for  he  is  now  his  witness. 
I^on  ask  him  any  more  questk)ns,  sir  John? 
freind.  I  can  ask  about  no  more  than  what 
Hear. 

^  C.  /.    Bot  ask  him  what  yoa  will, 
Freind,  My  k>rd,  I  have  not  neard  hidf  what 

be  has  said,  1  hope  the  jury  will  take  care  in  it. 
L.  C.  J.   Some  part  of  it  was  twice  repeated 

teyoa. 


^peated 

'rniia.    AS  lo  mat,  my  lord,  I  would  ask 
^un  a  qnestioii  or  two.    Was  that  my  letter  P 
Blair.    Yes,  it  was. 
Freind.   Did  yon  see  roe  write  it  ? 


^ir.  No,  it  came  to  my  hands  by  a  porter, 
•IbelieTe,  when  I  was  in  bed ;  my  wife 
**^t  it  ap  to  me. 

^tind.    Wbat  was  that  letter  for? 

•««ir.  Id  order  to  pay  the  last  20/.  and  I 
«d  Me  a  retam  of  a  letter  that  you  writ  to 
kiogJmca. 

-att.  Gea.  Who  ahewod  yoa  ^at  lattar  to 
tgugJaoMtf 


Blair,    He  shewed  it  me  himself. 

L.  C.  J,    How  long  ago  is  that  ? 

Blair.  A  year  and  a  half  ago,  as  near  as  I 
can  remember. 

X.  C.  J.  Did  he  sny  any  thing  of  an  aiiswer 
be  had  to  it  ? 

Blair.  Yes ;  but  I  cannot  remember  what  it 
was  directly. 

Juryman.  He  was  pleased  to  say,  he  saw  a 
letter  Trom  king  James. 

X.  C.  J,  No,  no,  8ir,  it  was  a  lettento  king 
James. 

Juryman.  My  lord,  I  desire  lie  may  be 
asked,  if  lie  knows  the  contents  of  that  letter  ? 

X.  C.  J.  Did  you  seo  liiai  write  the  tbtter^ 
or  did  he  shew  yoxx  the  letter  he  had  writ  ? 

Blair.   I  did  not  see  him  write  the  letter,  f 
see  his  hand  to  the  letter,  and  he  shewed  mo 
the  letter,  that  he  said  he  had  written  to  king 
James ;  and  there  is  tliis  particular  passage  to' 
confirm  it,  it  was  at  Mr.  Piggott*8  mother V 
house;  I  dined  with  him  there  that  day,  and 
when  he  shewed  me  the  letter,  I  told  him  I 
was  so  well  pleased  with  the  penning  it,  that  I 
believed  Mr.  Ferguson  hnd  a  hand  in  it ;  and 
he  was  very  angry,  that  1  should  think  he  was' 
not  able  to  write,' and  did  not  write  the  letter, 
himself. 

Juryman.  My  lord,  since  it  seems  be  peru$e<l . 
the  letter,  I  desire  he  may  be  aske^  whether 
he  can  remember  the  contents  of  that  letter,  or 
any  of  it? 

Blair.  Really,  my  lord,  1  cannot  tell  that 
paiiicularly :  but  I  am  apt  to  think  it  was 
about  the  business  of  the  king,  and  about  the 
regiment. 

X.  C.  /.  Can  yon  tell  truly  any  of  the  con- 
tents of  it  ? 

Blair.  That  it  was  about  the  affairs  of  the 
regiment,  I  am  positive. 

Mr.  Cowper.  My  lord,  before  he  goes  away 
(that  the  jury  may  not  go  away  with  a  mis- 
Ulke),  I  desire  it  may  be  observed,  he  does  not 
say,  be  saw  sir  John  .Freind  write  the  letter. 

X.  C.  /.  No,  no,  but  that  he  shewed  it  him 
himself. 

Freind.  When  was  that  letter  writ  that  I 
shewed  to  you  ? 

Bkur.  It  was  about  a  year  and  a  half  ago. 

Freind.  1  declare  in  the  presence  of  God,  I 
never  writ  one. 

Juryman.  He  says  yott  shewed  htm  the  let- 
ter, therefore  it  is  very  fit  we  should  see  it. 

X.  C.  J,  Nay,  Sir,  you  must  not  talk  to  tho 
prisoner ;  if  you  have  any  questions  to  ask, 
yoa  must  propose  them  to  the  court. . 

Freind.  1  declare  in  the  presence  of  God,  ( 
never  writ  any  such  letter  as  this  he  now 
charses  me  with. 

Blair.  And  I  do  4^lare  in  the  presence  of 
God,  you  shewed  me  such  a  letter. 

Freind.  Yea,  you  may ;  but  I  am  a  Phi- 
testant,  yoa  are  a  Papist ;  you  may  do  any 
thing, 

Att  Gen,  You  may  ask  any  questions  of 
him,  sir  John,  bat  you  must  not  rail  at  the 
witness. 
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Freind.  But  when  you  charge  me  with  the 
ivrittug  of  a  letter  to  kiofi^  James,  1  ought  to 
•peak  tp  it.  Jt  seems,  1  am  uot  to  ask  whether 
he  is  a  Papist. 

Au.  Gen.  He  says,  you  shewed  him  a  let- 
ter, that  you  said  you  had  written  to  king^ 
James,  which  he  read,  and  liked  tlie  penninj^ 
of  it  so  well,  that  Ite  thought  Ferguson  had  a 
haniljn  it;  at  uhich  you  were  ofTended,  that 
be  should  thiuk  you  could  not  write  such  a  let- 
ter yourself. 

Freind.  I  declare  In  the  presence  of  God, 
I  never  writ  any  such  letter. 

Ait.  Gen.  1  suppose  you'll  disprove  him  by 
and  hye. 

Freind,  I  can  have  no  witnesses  to  this 
matter. 

Att.  Gen.  And  you  can't  expect  your  own 
denial  should  go  for  proof.  If  you  will  ask 
him  no  more  questions,  let  him  go  down  and 
ease  himself. 

Freind,  He  must  not  be  asked  whether  he 
is  a  Papist ;  but  I  hope  you  w  ill  take  notice, 
countrymen,  that  these  witnesses  arc  Papists, 
and  they  think  they  merit  Heaven  by  swearing 
against  Protestants,  whom  they  call  Heretics. 

L.  C.  J,  Indeed,  sir  John,'l  don't  hear  you : 
pray  speak  so  loud  that  the  court  may  hear 
what  you  say. 

•  Freind,  I  will,  my  lord  ;  I  say  he|^is  a  Ro- 
man Catholic,  and  1  have  witnesses  to  swear 
be  is  80 ;  and  desire  I  may  prove  that  he  Is  a 
Roman  Catholic,  and  therefore  be  is  not  to  be 
heard  against  a  Protestant. 

Att.  Gen,  Then  the  next  witness  we  call  is 
Mr.  Bertham.     [Who  was  sworn.] 

Freind,  But  I  have  not  done  with  Sir. 
Porter. 

L,  C,  J.  Well,  yon  shall  have  him  by  and 
bye ;  let  the  king's  counsel  go  on  iu  their  me- 
tfiod. 

Att.  Gen,  Pray,  Mr.  Bertham,  do  you  know 
captain  Blair  that  was  here  just  now? 

Bertham,    Yes. 

Att,  Gen,  How  long  have  you  known  him  ? 

Bertham,     About  eis^ht  or  nine  years. 

Att.  Gen,  What  discourse  have  you  bad 
with  him  about  any  regiment  that  was  to  be 
raised  for  the  late  king  James? 

Bertham,  Captain  Blair  had  told  me  for  two 
years  last  past,  that  sir  John  Freind  was  to  have 
a  regiment  of  horse,  that  were  to  be  raised,  and 
lie  posted  about  the  town ;  and  captain  Blair 
was  to  be  lieutenant-colonel  to  tlie  regiment, 
and  I  was  to  be  heutcnant  to  captain  Blair  iu 
bis  troop. 

Att,  Gen.  My  lord,  we  only  call  him  to  con- 
firm w  hat  captam  Blair  has  said,  that  he  was 
to  be  his  lieutenant,  and  that  this  was  talked  of 
two  years  beforec  Did  be  tell  you  sir  John 
Ipreind  was  to  have  a  regiment  of  horse? 

Bertham.  Yes,  8ir,  and  he  obliged  me  to 
bring  iu  as  many  men  anil  horses  as  I  could 
foto  this  regiment,  and  he  tohl  me  capt.  Fisher^ 
captain  Yematti,  and  captain  Cole  were  to  be 
i^ptaios  in  the  regiment. 

if.  C*  /•  And  wW  were  yoa  to  be? 
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Bertham,    A  lieutenant. 

L,  C.  J.   To  whom? 

Bertham.  To  captain  Blair ;  be  has  told  roe 
so  several  times,  and  talked  to  me  about  the 
affairs  of  the  regiment  a  great  deal,  that  I  can- 
nut  now  remember,  relating  to  that  purpose. 

L.  C.  J,  This  is  no  evidence  against  sir  John 
Freind :  he  is  only  called  to  coufirm  the  testi- 
mony of  captain  Blair;  that  BlsMr  spoke  of  it 
long  before  he  gave  his  evidence,  and  so  it  is 
not  a  new  thing  now  invented  by  him. 

Sol.  Gen.  Sir  John  Freind  did  ask  what  meo 
he  had  engaged,  and  among  others,  he  named 
this  Mr.  Bertham  to  be  his  own  lieutenant,  and 
he  now  tells  you  Blair  promiseil  him  so  to  be 
two  years  ago,  and  tuen  told  him  air  John 
Freind  was  to  have  a  regiment. 

Freind*  Do  you  know  me.  Sir  ? 

Bertham.  No,  Sir,  I  never  was  in  your 
coufpany  in  my  life ;  I  only  tell  you  wliat  I 
have  heard  from  captain  Blair ;  I  do  not  know 
that  ever  f  saw  your  face. 

L,  C,  J.  His  evideuce,  sir  John  Freind, 
hurts  you  not,  as  to  any  particular  thing  tint 
he  knows  against  you ;  he  is  only  brought  to 
confirm  what  captain  Blair  said,  that  be  was  to 
be  his  lieutenant  in  his  troop. 

Att.  Gen.  Then,  my  lord,  we  leare  it  here. 

L,  C,  J,  Look  ye,  sir  John  Freind,  the  klng*t 
counsel  have  done,  and  now  you  may  speak, 
and  say  what  you  have  a  mind  to  say  in  yoor 
own  defence. 

Just.  Bokehy,  And  call  what  witnesses  yoo 
have  a  mind  to  call. 

Freind,  My  lord,  in  the  Urst  place,  I  desire 
to  know  whether  Mr.  Courtney  is  come. 

L.  C.  J,  Your  solicitor  can'best  tell  that. 

Freind,   I  perceive  he  is  not  come. 

L.  C.  J.  Weil,  go  on :  I  suppose  he  will  not 
be  long  before  be  comes,  we  wdl  stay  for  him. 

Freind,  My  lord,- 1  must  wait  for  my  wit- 
ness :  but  in  the  mean  time,  as  to  Mr.  Porter's 
eriilence,  I  own  I  was  at  the  meeting  at  the 
King's-Head  in  Leadenhail- street;  1  declare 
1  was  at  that  place,  and  there  were  some  gen- 
tlemen there,  but  how  many  or  whom  I  cannot 
say;  but  1  declare  there  was  not  one  word 
spoken  there  of  any  raising  of  men,  nor  any 
thing  of  that  nature,  that  he  speaks  of,  but 
only  we  were  drinking  a  glass  of  wine,  and 
eating  a  dish  of  meat  together,  and  sir  Joha 
Fen  wick  at  that  time  coming  in,  said  to  us,  I 
desire  you  to  come  to  our  end  of  the  town,  and 
take  adish  of  meat  with  us.  And  there  was 
nothing  spoke  of  any  thing  relating  to  the  go- 
vernment. Gentlemen,  these  are  Papists,  and 
I  am  a  Protestant,  they  don't  care  what  tbey 
say,  for  they  think  they  merit  Heaven  by  de- 
stroying Protestants ;  and  they  are  not  to  be 
believed  :  and  that  is  the  reason  that  I  was  not 
to  ask  them  the  question,  for  by  law  tbey  arq 
nut  witnesses,  and  for  that  1  appeal  to  your 
lordship. 

L.  C.  J.  Holt.  Why  are  tbey  not  witnesses  ? 

Freind.    Nav,  I  appeal  to  your  lordship. 

L.  C.  J.  Bolt,    Truly  I  thmk  they  are  wit- 
nesses, I  know  nothing  to  the  coDtrary. 
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fVietnd.  My  lord,  Papista  are  not  eood  wit- 
nesses Bsaiost  ProtesUots.for  thU  reason  that 
1  shall  iS\  you ;  I  am  adyised,  my  lord,  that  a 
ftpirt  b  not  a  good  witness  to  prove  a  Pro- 
testant a  traitor  within  the  stat.  of  2j5  of  £d.  3. 

L,C.J,HoU.    Who  says  so f 

Freind.  My  lord,  1  desire  to  know  whether 
there  is  such  a  statute  P 

L«  C.  J.  Holi.  Yes,  no  douht  of  it,  there  is 
such  a  statute  as  that  of  the  26  of  £d.  3,  about 
Treasons. 

Freind.  Pray,  my  lord,  does  not  that  make 
itsof 

L.  C.  J.  H0lt,  Mo,  indeed,  I  know  no  such 
thing. 

Sol.  Gen*  That  cannot  be,  my  lord,  that  any 
such  thing  should  be,  for  a|l  were  Papists  then, 
there  was  no  such  a  thing  as  a  Protestant  in 
the  time  of  Ed.  3. 

Freind.  My  lord,  there  is  the  statute  of  the 
3rd  of  James  ihe  1st,  cap.  4th,  and  other  sta- 
tutes made  in  the  time  of  king  Charts  the 
3od,  partieularly  in  the  30th  year  %»f  his  reign, 
cap.  9d,  whereby  it  is  plain  they  are  not  to  be 
levied  against  Protestants,  because  they  believe 
them  guilty  of  damnable  Heresy ;  and  by  those 
statutes  they  are  reputed  infamous, 

X.  C  J.    Where  is  your  statute  ? 

Freind,  Mv  lord,  I  have  no  Statute-book,  I 
desire  it  may  be  inquired  into,  this  advice  was 
given  me  by  my  lawyer ;  ]  am  no  lawyer  my* 
self:  there  is  the  statute  of  3  James  1,  cap.  4, 
and  the  next  is  30  Car.  2,  cap.  2. 

L.  C.  J.  Well,  the  Statute-book  shall  be 
looked  into. 

Freind.  My  lord,  the  person  is  not  come, 
who  is  to  give  evidence  against  captain  Blair ; 
the  principal  witness,  he  is  a  prisoner  at  the 
Gatehouse,  and  your  |ordshi(>  was  pleased  to 
say  you  would  have  patience  till  he  came. 

L.  C  J.     Yes,  yes,  we  will  stay  a  while. 

Freind.  I  pray,  my  lord,  do,  lor  it  will  be 
very  material  for  me. 

L.  C.  J.  Treby.  Have  you  any  thing  to  fill 
np  the  time  with  in  the  mean  time  ?  [Then 
William  Courtney  appeared.] 

L.  C.  /.  Is  your  solicitor  retivned  with  this 
Habeas  Corpus? 

Freind*  ibelieve  he  is  in  or  about  the  court, 
bat  I  cannot  get  him  to  me,  the  crowd  is  so 
great.     [AfUr  much  ado,  Courtney  came  in.] 

L.  C.  J.  Is  this  the  witness  you  would  have?. 

Freind.   Yes,  my  lord,  it  is. 

L.  C.  J.  Then  what  do  you  say  to  him  ? 

Freind.  My  lord,  must  1  ask  him  the  quea- 
tions? 

L.  C.  /.  Yes,  you  must  propose  your  ques- 
tions to  the  court,  and  they  will  ask  them  of 
the  witnesses.  If  this  be  tlie  person  you  speak 
of,  you  had  best  examine  him. 

Freind.  Mr.  Courtney,  I  desire  you  would 
speak  what  you  know  of  captain  Blair. 

Courtney.  Gentlemen,  f  have  been  a  pri- 
soner in  the  Gatehouse  about  a  month,  and 
while  I  was  there  captain  Blair  at  the  same 
time  came  in  as  a  prisoner,  as  mentioned  in  the 
Vfoclamation ;  being  my  old  acquaiotaacei  (I' 
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wns  in  bed,  being  in  upon  some  other  accounts) 
and  when  they  told  roe  captain  Blair  was 
brought  in,  I  desired  him  to  come  into  mj 
chamber.  I  told  him  I  was  sorry  to  see  him 
there ;  itold  him  I  hoped  he  was  none  of  those 
ciAcerned  in  this  plot ;  he  said  he  was  in  the 
Proclamation,  hut  that  be  was  innocent,  and 
knew  nothing  of  the  plot,  nor  of  the  assassi- 
nation, nor  any  thin^  like  it ;  there  were  so* 
veral  other  persons  m  that  place  at  the  same 
time,  and  he  said  he  was  as  innocent  as  the 
child  unborn. 

Freind.  Did  he  mention  any  thing  of  m* 
then? 

Courtney,  At  that  time  he  said  nothing  of 
you. 

Freind.  Pray,  Sir,  do  you  believe  he  is  a 
Roman  Catholic  t 

Courtney.  I  do  not  know  his  religion  indeed. 

Freind.  But  don't  you  know  him  to  be  « 
Roman  Catholic  ? 

Courtney.  He  bore  the  character  of  oa», 
but  I  never  saw  him  at  any  church. 

Just.  Rokeby.  Prav,  Sir,  bow  long  have  yoa 
known  captain  Blair  ? 

Courtney.  By  sight,  I  have  known  him  nx 
or  seven  years. 

Just.  Aokeliy.  Pray,  upon  what  accoimt  did 
you  call  him  captain  ? 

Courtney.  It  was  a  common  name  among  all 
the  company:  he  was  called  so.  * 

X.  C.J.   What,  all  tlie  time  vou  knew  him? 

Courtney.  Yes,  all  the  time  that  I  knew  him, 
I  knew* no  other  name  that  be  had. 

Freind.  But  did  yqu  not  hear  that  he  waa 
reputed  to  be  a  Roman  Catbolk;  ? 

Courtney,  I  have  heard  that  character  of 
him  amonjf  those  that  1  have  known,  but  I 
have  very  little  knowledge  of  h»  religion. 

L.  C.  J.    Is  this  what  you  can  say  ^ 

Courtney,  There  are  several  others  that 
were  witnesses  of  this,  as  well  as  I ;  I  never 
saw  yen,  sir  John  Freind,  before  in  my  life,  la 
my  knowledge,  nor  ever  spoke  to  you. 

Freind.  Sir,  a  note  was  sent  to  me,  that  you 
could  do  me  some  service,  and*  that  was  the 
reason  I  sent  for  you.  I  desire  Mr.  Carpenter, 
Mr.  Kinff,  and  Mr.  Payne  mav  be  filled. 

L.  C.  J.  Have  you  done  with  this  man  then  f 

Freind.  Do  you  know  captain  Porter,  Sir  F 

Courtney.   Yes,  1  do,  Sir« 

Freind.  Sir,  do  you  jknow  him  to  be  a  Ro- 
man Catholic? 

Courtney.  Sir,  I  have  heard  that  he  haa 
such  a  character. 

L.  C.  J.   What  character  has  he? 

Courtney.   That  he  is  a  Roman  CathoUe. 

L.  C.  J. '  That's  only  by  hear-say. 

Freind.  My  lord,  I  oi|ve  done  with  this  man. 

L.  C.  J.  If  you  have  done  with  him,  then 
the  keeper  may  carry  him  back  again. 

Courtney.  Sir,  I  have  something  else  to  say. 

Freind.  My  lord,  he  says  he  has  something 
else  to  say. 

L.  C.  J.  Then  set  him  np  again :  (whiph 
was  done.)  Well,  Sir,  what  is  it  yea  have 
more  tU"' say? 
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Courtn^.  Tffo  or  three  days  after  tbat 
time,  there  was  a  prisoner  then  in  the  Gate- 
hoase,  who  was  an  ensign  in  the  anny,  was 
reading  the  Flying-Post  in  my  chamber,  and 
in  that  Flying-Post,  there  was  news  that  capt. 
Blair  was  mudng  a  great  discorery,  and  that 
he  had  accused  sir  John  Freind,  for  having 
reoeired  a  eommission  for  a  regiment  in  which 
he  was  to  be  a  lientenant-oolonel,  and  said  a 
great  deal  about  that  regiment,  how  he  had  re- 
cseired  sobostenoe  money  for  them  from  sir 
John  Freind.  A  little  after  captain  Blair  came 
into  the  room,  and  asked  me  if  I  had  got  the 
news  ?  I  told  him  yes ;  and  captain  Blair  then 
asked  what  was  tbe  import  of  it  ?  I  told  him  it 
was  there,  that  he  was  making  a  great  dis- 
corery, and  particnlarly,  that  ne  was  to  be 
lieutenant-colonel  to  sir  John  Freind,  and  had 
reeetred  subsistence  money  from  sir  J.  Freind 
for '  the  men  of  the  r^riment.  Captain  Blair 
answered,  that  they  might  put  what  they 
would  in  the  nefis,  foot  be  knew  nothing  of  it, 
nor  did  he  reccire  any  money :  and  this  was 
a  great  surprize  upon  me,  and  upon  those 
others  tbat  heard  him,  when  we  were  told  be 
was  to  be  the  main  evidence  against  sir  John 
Freind. 

Freind.  Well,  Sir,  do  you  know  any  thing 
else? 

Caurtn^.  Captain  Blair  was  bemoaning 
himself  anerwaros,  that  he  went  against  his 
conscience  in  this  thing ;  and  his  wife  told  me, 
that  he  was  very  much  concerned,  because  he 
was  going  to  do  this  against  his  conscience, 
and  she  was  sure  it  would  break  his  heart. 

Freind.    Do  you  know  any  thing  more  ? 

Cimrtney.  And  he  told  me  in  his  chamber 
upon  Friday  night  last,  about  nine  o'clock  I 
came  to  see  him,  he  lay  upon  his  bed  very,  ill, 
and  his  wife  was  with  him ;  1  asked  him  how 
be  did  ?  and  he  clapped  his  hands,  and  said  he 
was  very  ill.  Pray,  said  I,  what  ails  yon? 
i^are  you  have  gotten  some  very  great  cold. 
Oh !  no,  says  he,  life  is  sweet,  I  don't  know 
what  it  is  Tail,  biit  were  it  not  for  life,  I  slionld 
never  do  what  1  do. 

X.  C.  /.  Did  he  telLyoo,  he  went  against 
his  conadence  ? 

Ccurtney,  His  jwifeand  he  spoke  at  first, 
that  he  went  against  his  conscience,  and  he 
believed  his  conscience  was  in  a  miserable 
state ;  and  this  1  spoke  innocently  among  some 
of  tbe  prisoners,  and  I  did  not  know  that  it  was 
taken  notice  of,  but  it  seems  somebody  has  ac- 
quainted sir  John  Freind,  and  so  I  am  brought 
here ;  I  know  nothing  of  being  a  witness,  I 
assure  yoti. 

JustT  Rttkeby,  Pray,  who  were  present  when 
this  discfiurse  was  between  you  and  Blair? 
Yon  sav  there  were  two  other  persons  present 
when  ifiia  discourse  was  between  you  and  cap- 
tain Blair,  and  his  wife :  who  were  those  two 
persons? 

Courtney,  What  disoomse  do  yoo  apeak  of, 
my  lord  ? 

*£.  C.  J.  You  said  there  were  two  penons 
ili^OHrcfaaiiiber. 
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Courtney.  Does  yoor  lordship^  meaa  al  this 
reading  oftbe  Flying-Post? 

X«.  Oa  J.    Yes. 

Courtney.  My  lord,  this  geotleoMUi  tbat  I 
was  speaking  of,  was  lying  down  upon  the 
bed,  and  captain  Blair  came  into  my  room, 
just  after  tbe  news  was  read,  and  aaked  me  if 
I  had  got  the  neWs?  I  told  him,  yes ;  be  asked 
me  what  was  tbe  im^rt  of  it  ?  I  told  him, 
tb^  aaid  he  was  mafcm^  a  great  diseoirery, 
ana  particnlariy  against  sir  John  Freind. 

L.  C.  J.  Welt,  and  who  were  there  then  7 

Courtn^.  This  ensign  that  is  now  a  pri* 
soner  in  the  Gatehouse,  who,  I  suppose,  can 
say  the  same  thing. 

Att.  Gen.  Prav,  my  lord,  let  Mr.  Blair  bo 
called  while  he  isiiere,  and  let  him  know  what 
this  witness  says,  that  the  Court  and  Jory  may 
know  what  he  has  to  say  to  it. 

X.  C.  X  Yes,  pray  let  &Ir.  Blair  be  brongfai 
in  again.   (Which  was  done.) 

L.  C.  J.  Treby.  Now,  let  Mr.  Courtney  re- 

Stat  what  he  said  now  before  about  captain 
lair's  declarations  to  him. 
Courtney.  Bfy  lord,  I  tell  yonr  lordship, 
there  was  one  Tcoley  a  prisoner  in  the  Gate- 
house, when  he  heard  the  Flying-Post  cried, 
bought  it,  or  it  was  ordered  to  be  bought ;  and 
it  being  brought  into  my  chamber,  I  desired 
him  to  read  it,  and  I  was  walking-  about  the 
room :  in  tbe  mean  time  captain  Blair  came  in, 
and  asked  if  we  had  got  the  news  ?  We  said, 

fes ;  and  he  asked  wnat  news  there  was  in  it? 
replied,  it  is  said  that  you  are  making  a  great 
discovery,  that  you  were  to  be  lieutenant-co- 
lonel to  sir  John  Freind,  and  had  received  a' 
great  deal'of  subsistence  money  for  the  r^- 
ment:  says  he,  they  may  put  what  they  will 
in  their  news,  but  I  know  of  no  regiment,  nor 
of  any  subsistence,  nor  of  any  commission. 
The  man  tbat  read  the  book  will  say  the  same 
that  I  do. 
•  Att.  Gen.   When  was  this? 

Courtney.  This  was  one  day  when  the 
Flying-Post  came  out,  the  last  Saturday  but 
one  I  think. 

L.  C.  J.  But  you  talked  of  something  be 
should  say  to  you  of  goiug  against  hb  con- 
science. 

Courtney.  That  was  upon  Friday  night  last, 
I  came  to  see  captain  Blair,  and  his  wife  was 
with  him.  and  captain  Blair  was  very  ill,  and 
cFappinj^  his  hands,  and  groaning,  and  moving 
himself  and  in  a  very*  miserable  condition, 
truly,  1  thought  he  was  giving  up  the  ghost. 
I  aslced  him  upon  what  account  be  was  so  sad  ? 
and  told  bim  ithougbt  he  hatl  got  some  great 
oold:  he  told  me.  No.  Well,  said  1,  captain 
Blair,  I  understand  you  are  going  to-morrow 
to  Hicks's-Hall,  and  I  pray  God  direct  you. 
Says  he  several  times,  1  pray  God  direct  ua 
all,  life  is  sweet.  Ob !  says  his  wife,  dear  Sir, 
he  would  never  do  it,  but  to  save  his  life ;  but 
it  goes  agamst  his  oonscienoe :  so  said  I  to  hini» 
you  have  had  Uie  character  of  an  honest  gen- 
tleman ;  I  hope  you  will  shew  yourself  sueb, 
and  I  pray  God  dictct  you :  I  wash  bo  unu't 
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blood  xuy  tie  at  your  door.  Save  he,  I  am  an 
unfortonale  man ;  that  is  the  toing  that  trou- 
bles me;  or  something  to  that  purpose ;  which 

sboiredall  the  remorse  of  cuuscience  which 

oouJd  be  in  the  world.    I  spoke  of  this  inno- 

oeotlj  among'  the  prisoners,  and  it  seems,  it 
was  communicated  to  sir  John  Freind,  and  so 
I  sm  brought  here  to  testify  it. 

Att,  Gen,  Pray,  what  say  you  to  this,  cap- 
tsin  Blair?  You  near  what  he  says;  do  you 
give  an  account  what  you  know  o^'  it. 

L  C.  J,  You  hear  what  discourse  he  says 
he  had  with  you  ;  what  say  you  to  it? 

Bkir,  My  lord,  this  gentleman  crowded 
himself  in  npoR  me;  my  wife  was  with  me, 
and  he  told  me  he  had  a  cup  of  brandy,  which 
voald  be  good  for  me  if  I  had  a  cold.  God 
knows  my  heart,  I  desired  no  company  might 
come  to  me.  Says  he,  captain  Blair,  I  hare 
beard  you  have  l>een  an  honest  gentleman  all 
along;  and  yon  are  going  to  HidtsVHall  to- 
morrow ;  (and  a  great  deal  of  such  discourse 
as  that),  and  I  pray  God  Abnighty  direct  you ! 
That's  all  that  I  know  passed,  i  was  very  ill, 
Tery  sick,  as  I  am  far  from  being  well  now; 
bat  as  for  any  thing  of  remorse  of  conscience, 
as  I  hope  for  mercy  aud  salvation,  I  never  ex- 
pressed any  such  thing  to  bim. 

JL  C.  J.  Did  your  wife  say,  that  you  were 
troubled,  that  you  were  goini;  to  do  that  whicli 
went  against  conscience,  andyou  would  not  do 
it,  bat  to  save  your  life  ? 

Blair.   No,  1  am  sure  she  did  not. 

JL  C.  J.  Did  that  gentleman  thrust  him- 
self into  your  company,  or  did  you  desire  him 
lor  to  come  to  you  ? 

Blnr,    No,  he  thrust  himself  into  the  room. 

Courtney.  The  sink  was  hard  by,  and  I 
heard  captein  Blair  groan,  and  so  I  went  in  to 
see  him  ;  etery  body  had  access  to  him, 

Blair.  Pray,  where  is  the  keeper  ? 

Keeper,    Here  1  am,  Sir. 

Blair,  Did  not  I  beg  of  you  for  God*8  sake, 
that  no  one  should  come  to  me  but  my  vrife  ? 

Att.  Gen.  If  the  keeper  of  the  Gatehouse 
be  there,  pray  swear  him. 

(The  Keeper  of  the  Gatehouse  was  sworn.) . 

Sol,  Gen.  What  do  you  say  a$  to  captain 
Blair's  desiring  that  nobody  should  come  to 
him,  but  his  wife  ? 

Keeper.  Nobody  was  to  come  to  him  unless 
they  forced  themselves  upon  him. 

Sol.  Gen.   Do  yon  know  of  that  man's  com- 
iogtohim? 
Keeper.   No,  Sir,  I  know  nothing  of  it. 
Blair.     1  always  desired  to  have  the  door 
fecked  with  the  key  on  the  inside,  that  nobody 
might  come  to  me,  but  whom  I  had  a  mind  to. 
hcBper.    He  did  so,  because  he  was  ill,  and 
nobody  did  <XHiie  to  him  that  I  know  of. 

Blair^  My  wife  being  with  me  came  to  me 
to  the  bedside,  while  this  man  was  with  me, 
^  I  was  lying  upon  my  back ;  and  she  said, 
Yff  Christ  Jesus's  sake,  dear  Blair,  do  not 
ipak  an  y  thing. 
JLC./.  wEea  was  this  f 


Blair,  When  this  gentleman  was  with  me, 
she  desired  me  not  to  say  any  thing  before  him  ^ 
because,  said  she,  1  do  not  know  but  be  may. 
be  a  trepan. 

Courtney,  Upon  the  word  of  an  honest  roanv 
and  my  reputation  is  as  dear  to  me,  as  yours  ia 
to  you,  she  said  nothing  of  that.  She  told  me, 
you  Were  going  to  do  that  which  was  a^nsl 
your  conscience,  and  you  would  not  do  it  hut 
to  save  your  life. 

Att,  Gen.  Pray  what  is  this  mau  committed 
for,  you  keeper? — Keeper,  He  is  committed 
for  suspicion  of  treason. 

Courtney,  1  have  been*  taken  up  five  times 
upon  suspicion,  and  this  last  time  I  was  com^ 
mitted  to  the  Gatehouse, 

Att,  Gen.  Where  do  you  live.  Sir  ? 

Courtney.  In  Old  Southampton  Buildings. 

Sol,  Gen.  How  long  have  you  lived  there  ? 

Courtney.  I  have  lodged  there  about  four 
years  and  an  half;  there  are  several  persoua 
can  come  and  give  a  testimony  of  me. 

Sol.  Gen,  How  came  you.  Sir,  to  he  brought 
as  a  witness  here  ?  ''^ 

Courtney,  I  was  surprized  at  it:  for  my 
part  what  ( did  was  by  way  of  pity,  seeing  him 
m  such  a  omdition ;  I  pitied  your  soul,  be* 
cause  you  and  your  wife  both  suewedso  much 
trouble  and  remorse  of  conscience :  as  for  sir 
John  Freind^  I  never  saw  him  till  to-day  in  ^U 
my  life,  that  I  know  of. 

Att,  Gen,   What  countryman  are  you,  Si^jP 

Courtney.   I  am  an  Irishman  born. 

Att,  Gen.  Have  you  any  estate  in  Ireland  I 

Courtney,  No,  Sir,  I  have  not. 

SoL  Gen.  Pray,  how  came  you  to  go  to  Mr. 
Blair? 

Courtney,  I  have  known  hira  a  long  time; 
I  have  been  often  in  bis  company  at  the  coffee* 
house ;  I  cannot  say  I  am  intimately  acquainted 
with  captain  £jr.ir,  but  only  as  I  have  seen  him 
in  the  coffee- house  a  great  many  times. 

Sol.  Get..  But  I  ask  you  bow  jrou  came  to 
go  to  bim ;  because  it  seems  hedesired  nobody 
should  come  to  bim  but  his  wifii  P 

(kurtney.  He  may  say  what  he  pleases ;  for 
he  lay  flrst  in  one  room,,  and  then  in  anotberv 
and  he  could  never  go  to  the  necessary  house, 
hut  he  must  go  through  my  room ;  but  if  yoa 
please  to  send  for  Mr.  Tooley  and  capt  Court- 
ney, they  will  say  and  swear  that  tlieee  thinga 
passed  in  their  presence,  or  to  the  same  pur- 
pose, except  what  passed  between  him  and  me 
m  his  own  chamber.  Ensign  Tooley  did  read 
the  paper  of  the  Flying- Post;  and  as  for 
what  he  ^aid  of  his  knowing  niotluag  of  th* 
plot,  it  was  talked  of  up  and  down  the  priiNm« 
and  so  it  came  to  me ;  and  I  invited  him  into 
my  chamber  as  my  old  acquaintance ;  thouffh 
I  was  not  very  fomiliar  with  him ;  and  as  m 
declared,  he  knew  nothing  of  the  matter. 

L,  C.  J.  You  hear  what  he  says ;  captain 
Blair,  did  you  tell  him  you  knew  nothing  of 
the  plot? 

Blair.  Yes,  I  believe  I  might  at  first ;  aa 
we  were  talking  when  I  first  came  in,  and  I 
told  bim  the  troth :  for  I  was  innocenl  m  la 
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he  aastsstnatioD,  for  indeed  I  waiiac»;  and  w 
to  the  invasion  there  was  only  some  iscoeral 
disooone,  and  I  was  not  willing  to  explain  my- 
self among^  such  people  as  they  were,  when 
they  asked  me  any  questions  about  it :  I  had 
to  do  with  the  king  and  council. 

JL  C.  J.  Sir  John  Freind,  hare  you  any 
more  witnesses  to  examine  ? 

Freind.  Yes,  my  lord,  I  desire  Mr.  King 
may  be  called.  [Which  was  done,  and  he  ap- 
peared.] 

X.  C.  J.  Tbere  he  is,  Sir,  what  would  you 
ask  biro  ? 

Freind,  I  desire  to  know  of  bim,  whether 
he  does  not  know  captain  Blair  and  captain 
Porter  to  be  Rqman  Catholics,  and  whether  he 
does  not  know  me  to  be  a  Protestant. 

^  JKsii^.  I  am  of  opinion  Mr.  Porter  is  a  Pa- 
pist ;  be  was  always  taken  to  be  so  at  Eosom, 
where  I  used  to  go,  and  where  he  used  to  go, 
and  he  was  nef  er  looked  upon  as  a  Protestant. 

Xa  C.  /.  And  wbat  do  you  take  sir  John 
Freind  to  be  ? 

King.  I  take  sir  John  Freind'  lo  be  a  Pro* 
testant ;  so  he  is,  and  so  he  erer  was. 

Freind.  But  when  yon  hare  been  in  my 
eompany,  and  they  have  been  speaking  of  the 
government,  what  have  1  said  or  done  r 

King.  Whenever  they  started  any  reflect- 
ing words  upon  the  government,  he  was  used 
to  say«  Forbear,  I  do  not  admit  of  any  such 
diaoourse. 

Ait,  Gen.  How  long  have  you  known  him  ? 

King.  He  has  been  my  acqiiaintaoce  this 
fifteen  years,  and  marrira  a  relation  of  my 
wife's  husband.  (At  which  tbere  was  very 
great  laughing.) 

King.    I  mean  her  former  husband. 

L.  C.  J.  He  has  reconciled  the  matter  very 
well  for  this  point ;  for  he  tells  vou  he  meant 
her  first  husband.  ^ 

Freind.  Ay,  my  lord,  no  doubt  of  it,  he  will 
recover  it ;  it  was  her  former  husband.  Mr. 
King,  don't  you  mean  it  was  her  former  hus- 
liana? 
*  King.  Yes,  Sir,  1  have  told  you  it  was  so ; 
her  former  husband's  name  was  Thomas  Case. 

L*  C.  J.  Mr.  Tanner,  you  are  to  look  upon 
two  statutes,  the  one  is  S  Jac.  1,  cap.  4,  and 
the  SOth  Car.  S,  cap.  3. 

King.-  My  lord,  V  have  heard  him  say,  if  I 
had  not  taken  the  oaths  to  king  James,  which 
oaths  are  binding  to  my  conscience,  1  could 
as  freely  take  the  oaths  to  the  present  govern- 
ment, as  any  man  in  England  ;  bnt  I  will  live 
peaceably  and  quietly  under  the  government : 
but  because  I  do  not  take  the  oaths^  I  am  dou- 
ble taxed,  and  I  will  pay  it. 

Freind.  My  lord,  I  desire  captain  Kainea 
may  be  called.    [Who  appeared.] 

jL.  C.  J.  What  do  you  ask  him,  Sir  P 

Freind.  Captain  Kaines,  1  desire^ to  know 
of  you,  whether  Bfr.  Porter  and  Mr.  Blair  are 
Roman  Catholics ;  and  I  desire  you  to  speak 
as  to  myself,  what  I  am. 

Koines.  They  are  so  reputed  to  be  at  Ep- 
jom;  it  was  also  so  reported  there;  and  1  have 


been  aoqoainted  with  sir  John  Freind  severs! 

SMUTS,  being  concerned  together  in  the  Thiined 
ands  of  the  Tower- Hamlets,  and  I  havebeea 
in  hia  company  several  times  since  the  king 
came  in,  and  never  heard  him  give  any  reflect- 
iiig  language  against  the  government  in  my 
life. 

X.  C.  X  Have  you  done  with  him.  Sir  ? 

Freind.  My  lord,  I  did  not  hear  bim ;  bat 
I  supiiose  he  has  declared,  as  to  captain  Porter 
and  captain  Blair,  that  they  are  Catholics. 

L.  C.  J.  He  says,  Porter  and  Blair  are  re- 
puted Papists;  ana  be  has  known  you  a  kmgf 
time,  and  been  concerned  with  yon  in  the 
Trained-bands,  and  never  heard  you  reflect 
upon  the  government  since  the  king  came  in. 

Freind.  My  lord,  I  desire  to  know,  whether 
he  believes  me  to  be  a  Protestant  f 

Kainet.  I  did  always  take  sir  John  Freind 
to  be  a  Protestant. 

Freind.  Then,  next,  I  desire  Mr.  Carpenter 
may  be  called.    [Who  appeared.] 

L,  C.  J.   What  do  you  ask  him.  Sir? 

Freind.  1  desire,  Mr.  Carpenter,  that  yon 
will  acquaint  the  court,  whether  yon  knov 
captain  Porter  to  be  a  Roman  Catholic,  and 
what  you  know  of  me  P 

Carpenter.  I  have  been  at  Epaom  several 
summers,  and  usually  am  there  in  summer 
time,  and  he  was  so  reputed  there :  but  as  to 
sir  John  Freind,  I  have  known  him  above  these 
to  years ;  I  keep  a  brew- house,  as  he  does,  sod 
we  have  been  concerned  together,  and  bare 
had  several  oecasions,  upon  the  account  of 
trade,  to  meet  him  upon  particulars  of  appraise* 
ment,  when  any  partners  came  in,  and  I  never 
knew  him  bnt  very  orderly  and  civil ;  I  nerer 
heard  him  reflect  auy  thing  Qpon  the  govern- 
ment, but  was  always  peaceable  and  qniet :  be 
was  always  looked  upon  as  a  Protestant,  and 
went  to  church.    That's  all  that  1  can  say. 

Freind.  My  lord,  as  to  the  Statute- Book, 
will  yoorjordship  please  that  the  Statute- Book 
be  sent  for  .^ 

JL  C.J'  Yes,  yes,  we  do  not  forget  it.  flare 
you  any  more  witnesses?  Call  afi  your  wit- 
nesses, and  we  will  consider  of  that  afterwards. 

Freind.  1  desire  Mr.  Hawkins  may  be 
called.    [Who  appeared.] 

L.  C.  J.  What  say  you  to  this  gentleman  f 

Freind.  I  desire  you,.  Mr.  Hawkins,  to  give 
an  account  what  I  am ;  whether  you  know  me 
to  be  a  Roman  Catholic  or  a  •Protestant  ? 

Hnvkins.  I  have  known  sir  John  Freind 
these  twenty  odd  years,  and  have  had  dealiDgs 
with  him  many  times  before  the  change  of  go- 
vernment, and  since,  I  never  heard  him  reflect 
upon  the  government ;  nor  never  heard  him  to 
s|ieak  slif^tly  of  it :  and  as  to  his  being  of  the 
Protestant  religion,  I  do  know  as  much  as  any 
man,  as  much  as  another ;  I  always  believra 
him  to  be  a  Protestant  of  the  Church  of  Bog- 
land,  as  good  as  any  man  alive;  he  always 
went  to  church. 

L.  C.  J.   What,  since  the  Revolution  ? 

Hawkimi.  I  have  not  been  so  conversant  wiu 
bim  since  that,  because  I  went  out  of  town,  snd 
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lived  otit  of  towii ;  b«t  I  beUere  there  are  those 
at  HadoBeyi  that  can  gire  an  account  of  that 
matter. 
FrtM  I  desire  major  Menld  may  be  called. 
L  C.  /.  Then  I  suppoee  yoo  have  done  with 
jtfr.flawkios? 

Freind,  Yes.  [Then  major  Mould  stood  up.] 

L.  C.  J.   Well,  what  say  you,  Sir  P 

Jfou/tf.  My  lord,  1  have  known  sir  John 
Frriod  many  years,  above  these  twenty  ^ears, 
and  I  always  looked  upon  him  as  a  sincere 
Protestant ;  and  1.  have  often  been  in  his  com- 
paoy  since  the  Revolution,  and  I  never  heard 
feim  speak  diminishingly  of  the  tfovemment. 
I  believe  him  to  be  as  good  a  Protestant  as  any 
ioBofflaod. 

L  C.  /.  How !  as  any  in  Engbnd  ?  That's 
a  greit  character. 

JVetW.  Then,  I  desire  Dr.  Hollingsworth 
may  be  called.     [But  he  did  not  H|ipear.] 

Freind.  Then,  my  lord,  1  desire  Mr.Lupton 
nay  be  called. 

L.  C.  J.  There  is  Mr.  Lupton,  what  would 
yoo  have  with  him  ? 

Freind.  I  desire  he  will  cive  an  account 
what  bf-knows  of  me,  what  rdifion  1  am  of  ? 

Lufton,  lAy  lord,  as  to  sir  John  Freind,  I 
have  known  hun  this  ten  years ;  he  was  pleased 
10  emptoy  me  as  a  obanlam  in  his  house  a  con- 
siderable time,  both  before  and  after  the  Revo- 
latioo ;  and  after  the  Revolution  we  always 
used  the  prayers  according  to  the  Church  of 
Eoglud,  and  we  did  always  prav  for  the  pre- 
xotking,  and  the  late  queen  Auury,  at  wnich 
sir  John  was  oiany  ttmies  present. 

Att,  Gen.  How  long  is  it  smce  you  left  him  P 

LupUm.  About  four  or  five  years,  as  I  re- 
iDember:  then  sir  John's  family  lessened  ;  he 
WIS  pleased  to  savto  me,  Mr.ltupton,  I  am 
goiiig  to  .Tunbridge,  and  my  family  lessens, 
(thii  is  about  five  or  six  years  ago),  and  I  shall 
have  no  occasion  for  yoti  at  present;  but  if 
ever  I  make  use  of  a  chaplain  again,  1  will 
nuke  use  of  yon :  this  he  was  pleased  to  say. 

X.  C.  /.  How  long  b  it,  do  you  say,  tnat 
jsu  have  left  him  f 

Lupim.  About  five  years;  and  as  to  any 
(itjeetion  of  his  being  a  Papist,  I  have  often 
diioonrsed  wiih  sir  Ahn  Freind  about  the  Po- 
|wh  religion,  and  he  has  often  spoken  with  de* 
ieslationof  the  principles  of  the  Papists. 

Fmnd,  What  have  you  heard  me  speak  of 
the  French  ;  and  about*  any  thine  of  an  inva- 
MB,  how  I  would  venture  my  life  for  the  Pro* 
testoAtrel^on,  or  any  thing  of  that?* 

*  See  in  this  Collection,  Mr.  Erskine's  Ob- 

wrva^oos  and  the  Aivumeiits  on  the  proposed 

Elimination  of  Daniel  Stuart,  when  called  for 

the  third  time  in  Hardy's  Case,  a.  d.  1794. 

See,  u»o,  Lord  RussdPs  Case,  vol.  9,  pp.  6S1, 

<t  teq. ;  Hampden's  Case,  vol.  9,  p.  1099 ; 

KiMwdPs  Case,  vol.  10,  pp.  906,  et  seq.; 

Ctnish's  Case,   vol.  11,  p.  S83;    Ashton's 

^  vol.  K,  p.  747  ;  and  the  other  Cases  in 

t»B WoriL  referred  to  b^  Ulr.  Erskine  in  Har- 

dj'iCtM  at  above. 


Lupicn.  I  have  often  heard  you  say,  as  to 
the  present  government,  that  though  you  could 
not  comply  with  it,  yet  you  would  hve  peace- 
ably under  it.  IV  ben  we  have  been  talking  of 
these  things,  you  said  you  never  would  be  in 
a  plot ;  and  though  you  could  not  comply  with 
the  present  government,  yet  you  would  never 
concern  yourself  in  any  design  against  it.  For 
my  part,  my  lord,  I  know  nothing  by  him, 
but  that  he  is  an  honest  and  a  worthy  gentle- 
man, though  he  be  so  unfortunate  to  be  under 
this  accusation. 

Freind,  I  desire  Mr.  Hoadley  may  be  called. 
[Who  appeared.]  ^ 

JL  C.  J.    Well,  what  say  yoo,  Sir  ? 

Freind.  Pray,  Mr.  Hoadley,  will  yoo  giv^ 
an  account  to  the  court  what  you  know  of  my 
being  a  Protestant,  and  of  my  lite  and  conver- 
sation ? 

Hoadley,  I  believe  sir  John  Freind  is  a  very 
settled  Protestant  in  the  Church  of  England  ; 
and  I  have  reason  to  believe  so,  because  I  have 
frequently  discoursed  with  him,  because  I  have 
had  a  couple  of  children  that  were  his  nephews, 
upon  whose  account  I  have  been  forced  several 
times  to  wait  upon  him  ;  and  he  has  often  said 
he  never  would  be  in  any  plot,  and  his  words 
that  he  used  to  me  were  really  very  remark- 
able, *  Catch  me  in  the  corn,  and  put  me  io 
*  the  pound.' 

L,  C,  J.  What  were  his  words,  Sirf 

Hoadl^,  He  used  to  say  he  would  never  be 
in  any  plot ;  for,  says  he,  *  Catch  me  in  the 
<  com,  and  put  me  m  the  pound :'  and  1  have 
heard  him  express  himself  with  a  great  deal  of 
detestation  of  king-killing^,  and  those  principles 
of  the  Papisti,  the  assassinating  of  any  crown- 
ed head. 

Att.  Gen,  Pray,  Sir,  bow  came  you  to  dis- 
course with  sir  John  Freind  about  king-killing 
and  plots  ?  Yoo  are  a  schoolmaster  it  seems ; 
how  happened  this  sort  of  discourse  between 
you? 

Hoadley,  There  will  be  discourses  about 
these  things  sometimes. 

Att,  Gen,  But,  pray,  how  was  the  discourse 
introduced  ?  What  was  the  occasion  of  the  dis- 
course ?  Sore  there  was  some  occasion  extra- 
ordinary for  him  to  expires  himself  to  you. 

Hoadley,  1  cannot  remember  the  particular 
occasion,  but  such  discourse  there  was. 

Att,  Gen.  Pray,  how  long  ago  is  this  time 
that  this  disooorse  was? 

Hoadley.  1  believe  it  was  ^^te  or  six  times 
within  these  two  years. 

Att,  Gen,  What,  have  you  had  the  simfi 
discourse  five  or  six  times  one  afW  another  ? 

Hoadley.  I  cannot  say  that ;  but  those  us6d 
to  be  his  words. 

Att.  Gen,  What,  in  common  discourse? 

Hoadley*  He  said  he  would  never  be  in  any 
plot. 

Freind,  My  lord,  I  can  bring  a  great  many 
more  witnesses  of  this  kmd,  and  I  believe  ^ 
could  have  a  thousand  to  prove  me  a  Protestant. 

L:  C.  J.  Call  whom  you  will,  sir  Johii,  w^ 
will  bear  them. 
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Frmnd.  My  lord,  1  am  yery  loth  to  trovble 
you. 

Just.  Rfikeby.  No,  it  will  not  be  reckoned 
anytrouble,  we  will  hear  all  your  evidence. 

IVetnd.  There  is  one  Mr.  Willis  and  one 
Mr.  Hemings ;  but  I  desire  it  may  not  be  for- 
gotten as  to  the  acts  of  parliament,  fur  they  yue 
Tery  material  for  me,  as  I  shall  shew  by  and 
bye.  [Mr.  Willis  appeared.] 
'  X.  {;.  /.  Well,  what  say  you  to  this  gen- 
tleman P 

Freind.  Mr.  Willis,  I  desire  you'd  ^ve  an 
account  to  their  lordships,  what  you  think  of 
me,  as  to  my  being  a  Protestant,  and  how  I 
have  behaved  myselnn  every  respect  nil  along-? 

Willis,    My  lord,  I  have  always  taken  it  for 

f  ranted,  that  those  that  come  to  church  are 
rotestants;  and  I  did  always  take  sir  John 
Freind  to  be  a  Protestant.  The  acquaintance 
I  had  with  him  was.  since  he  lived  in  the 
parish  of  Hackney,  and  we  hare  had  some  con- 
Terse  together;  and  there  have  past  friendly 
Tisits  between  us ;  and  I  do  not  remember  any 
discourse  while  I  was  there  that  tended  to  the 
government  one  way  or  another.  1  was  never 
very  often  with  him,  but  his  discourse  was  al- 
ways very  obliging,  discreet,  and  prudent, 
whenever  I  was  there. 

L.  C.  /.  Pray,  Sir,  when  did  you  see  him 
at  church  ? 

Wiiiis.  Truly,  my  lord,  I  cannot  call  to  mind' 
when  it  was. 

*X.  C  /.  Cannot  you  name  any  time  ? 
.  Willis,  He  may  be  at  church  sometimes, 
and  I  not  see  him ;  our  seats  are  at  a  distance 
from  one  another,  and  there  are  pillars  between, 
that  one  can't  see  e?ery  body ;  and  I  cannot 
call  to  mind  when  I  did  see  him  lost  at  church. 

X.  C.  /.  Has  he  been  there  within  this  year 
or  two  ? 

Willis,  He  has  been  gone  from  Hackney  a 
year  and  above. 

Mr.  Mountague.  Pray  can  you  say  you 
have  seen  him  at  church  withm  these  four 
years? 

Willis..  Truly  I  cannot  call  to  mind  whe- 
ther I  have  or  no. 

Freind.  I  desire  Mr.  Hemings  may  be 
called.  I  could  call  a  great  many  more,  but 
they  are  much  to  the  same  effect  as  these  are. 

L,  C.  /.  Call  whom  you  will,  sir  John,  if 
yon  think  fit  to  call  them,  we  will  hear  them. 

Freind,  Being  they  are  not  here,  I  will  not 
trouble  y6U  fiuther ;  it  is  all  to  the  same  pur- 
pose. 

X.  C*  J.  Well,  take  your  own  course ;  if 
you'll  call  them,  the  court  will  be  sure  to  hear 
them. 

Freind.  «Bnt,  my  lord,  here  is  one  thing 
that  1  must  desire  your  lordship's  direction  in : 
if  these  gentlemen,  my  lord,  captain  Porter 
and  captain  Blair,  who  are  the  two  witnesses, 
and  none  but  those  two  against  me,  if  they  are 
papists,  they  are  not  good  witnesses  against  a 
Protestant,  to  prove  him  a  traitor  within  the 
statute  of  the  25th  of  Edward  the  3d. «  For 
tha  statute  says.  He  that  is  indiOedmiHit  be 


proveably  attainted ;  which  cannol  be  by  the 
evidence  of  Papists,  and  those  that  refuse  to 
take  the  oaths  of  obedience,  which  are  required 
to  be  taken :  and  therefore  I  homUy  beseech 
you,  that  you  will  please  to  tender  them  the 
oaths,  for  there  is  a  statute  in  tfieSJacl, 
cap.  4,  which  appoints  the  tendering  of  the 
oaths  to  them. 

X.  C.  /.  That  is  not  our  buaness  at  thii 
time. 

Freind.  Then  I  must  be^  your  pardon  that 
they  are  not  substantial  witnesses ;  for  this  ii 
the  law,  as  I  am  informed.  I  humbly  submit 
to  your  lordship,  whether  this  be  not  the  law. 
1  only  speak  it  to  know  whether  it  be  oonve- 
nient  for  me  to  rehearse  it.  I  askedthe  ques- 
tion before  they  were  sworn.  I  know  not 
whether  it  be  convenient  for  me  to  move  it 
now. 

X.  C.  J.  Ay,  ay,  it  is  rery  convenient  now; 
now  is  the  proper  time. 

Freind.  Before  ever  they  were  swore  I  woold 
have  asked  them  the  question  whether  tbe^ 
were  Papists  or  not,  but  it  was  not  allowed,  it 
was  over-ruled :  now,  ray  Lord,  there  is  such 
a  statute,  and  I  humbly  beseech  you  to  tender 
them  the  oaths,  and  that  would  be  a  deiaoD- 
stration  that  they  were  Papists,  and  then  they 
could  be  no  goo«]  witnesses. 

X.  C,  J.  You  say  well,  if  we  could  fipd 
such  a  statute,  that  no  Papist  should  be  a  wit- 
ness ;  but  there  is  no  such. 

Freind,  My  lord,  I  beg  your  pardon,  and  I 
hope  you  wiU  not  take  it  amiss  ,  I  offer  what 
I  am  advised  to  offer. 

X.  C.  J,  No,  no,  by  no  means,  there  will  bt 
nothing  taken  amiss. 

Freind,  For  the  stotute  of  the  25th  of  fid- 
ward  the  third,  and  that  of  the  SOth  of  kiif 
Charles  the  second,  and  that  of  the  3d  of  kio^ 
James  the  first,  cap.  4,  here  it  is  plai&ly  dr- 
monstrable,  that  Papists  are  not  to  be  belief^ 
against  any  Protestant,  who  is  with  them  es- 
teemed a  damnable  heretic  ;  and  then  they  be- 
lieve the  pope  and  their  priests  can  absolve 
them  from  all  oaths,  and  they  are  declared  to 
be  given  to  evasions,  and  e(]uivocatioDS,  and 
ineutal  reservations,  and  can  have  dispensatioM 
for  all  their  villanies ;  and  therefore  they  sre 
not  to  be  credited  :  their  evidence  is  of  no  value 
unless  they  will  iu  this  manner  upon  tbdr 
oaths  renounce  these  principles:  therefore  i 
humbly  beg  they  may  have  the  oaths  tendered  > 
them. 

X.  C.  /.  That  is  not  our  busineA  now. 

Freind.  And,  my  lord,  your  lordship  wai 

{deased  to  promise  me  tluit  if  any  matter  of 
aw  did  arise,  my  counsel  should  be  heard. 

X.  C.  J,  First  let  us  know,  whether  there  M 
any  such  law  as  you  mention,  or  to  any  suco 

Adnrf.  My  lord,  I  desire  my  coupsel  ma.V 
come  in,  and  speak  to  it :  for  my  life  is  io  dao- 
ger,  and  so  is  every  honest  gentleman  si» 
every  day.    I  am  as  clear  as  the  chikl  ouDoro, 
I  have  na  witnesses  to  prove  any  ^jj^'^ 
therefore  I  desire  my  counsel  may  be  bearo> 


,45] 


for  High  Treason* 


I.  C.X  Iftheooartdid  tbink  there  were 
any  cokrar  ia  this  oljecdoo  that  you  make, 
we  wanld  let  you  have  coonsel;  we  woatd 
do  ii;  DAy,  we  are  desirous  to  do  it  if  it 

Freind,  What,  my  k>rd  ? 
L  C.  J.  To  allow  yon  counsel,  if  there  were 
any  oo!our  in  this  objection  in  relation  to  Pa- 
pists not  Ming  witnesses.  1  would  be  glad  to 
Bee  (be  connsel  that  would  own  this  objeetion : 
but  indeed,  I  see  no  coloor  in  it :  the  statute 
thall  be  prodaced  that  you  quote,  and  then  we 
ilaJil  see,  whether  there  be  any  thing  like  it 
in  that  statute.  Pray  will  you  read  those 
words  that  you  say  are  b  that  statute  to  that 
purjMsef 

Frtind.  I  am  not  so  expert  to  know  the  words 
before  aad  after ;  and- therefore  I  think  it  is  re- 
quisite k  should  have  counsel. 

/..  6*.  J.  It  is  supposed  you  have  had  conn- 
ed, aod  I  su()pose  your  counsel  that  have  ad* 
nnd  you  to  make  this  objection,  have  instruct- 
ed Tou  whereabouts  in  the  statute  it  is. 

Preind.  My  lord,  1  desire  my  counsel  may 
be  called  in  and  heard  to  iL 

L.  C.  /•  I  tell  yon,  that  by  law  we  can« 
not  bear  ooansd  to  any  such  matter  that  has 
no  coloor  of  objection  in  iaw  in  it  ?  though  for 
my  fiart,  I  fnsh  we  could,  because  1  would 
fun  bear  what  any  counsel  can  say  to  make 
oQt  such  an  objection,  that  Papists  are  not 
^witnesses. 

Freind.  My  lord,  I  wish  you  would  hear 
my  counsel  to  it. 

L  C.  /.  Look  ye,  sir  John  Friend,  you  have 
desired  that  this  statete  may  be  turned  to,  and 
you  desire  to  have  them  read,  and  they 
iball  be  all  read  from  the  beginning  to  the 
cod. 

Freind.  I  desire  the  statutes  of  the  25th  pf 
£dward  the  third,  the  3d  of  king  James  the  1st 
c.  4.  and  the  dOtb  of  K.  Charles  the  2d,  may 
be  read. 

L.  C.  /.  What  chapter  is  that  of  the  30th 
of  K.  Charles  the  second? 

Friend,  Really  it  is  not  put  down  in  my 
paper. 

X.  C.  J,  Then  look  out  the  chapter,  while 
be  is  readings  the  otber>  Look  ve,  gentlemea 
rf  the  jury,  'sir  John  Freind  does  desiie  the 
s^ute  of  the  25tb  of  Edward  3,  may  be  read, 
wbicb  is  the  statute  about  treasons,  and  the 
ctdtute  upon  wbicb. he  is  indicted,  and  it  sbaK 
I*  read,  therefore  pray  hearken  to  it. 

C/.  of'Ar.  (Reads  it.)  This  is  made  in  the 
i^year  of  K.  Edward  the  thiril.  "  A  de- 
dtrauon  which  oifences  shall  be  judged  trea- 
ts. Item,  W  bereas  divers  opinions  have  been 
^ore  this  time,  in  what  cases  treasons  shall 
•^Wid.  and  what  not." 

ffmui.  My  lord,  I  beg  the  favoor  I  may 
fl^eak  one  word  before  it  go  on  to  be  read. 
^  C.  J.  Yes,  with  all  my  heart. 

IWW.  I  speak  it,  my  lord,  because  it  will 
be  to  the  very  thing  now  in  question,  I  am  ad - 
^iwd  that  ooBVoltation  to  levy  war  is  qo  trea- 
MQ|WitbMirclwUiya«udmarr€^<m;  andin- 
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viting  men  to  oome  from  beyond  sea  m  no 
treason,  unless  a  foreign  prince  be  invited  to 
come  with  his  own  subjects;  for  En^iiiiy 
Scotch,  and  Irish  are  not  enemies,  bat  reMs. 
and  to  be  dealt  with  otherwise ;  therefore  1 
leave  it  to  your  lordships*  for  I  am  no  lawyer, 
only  1  am  advised  to  insist  upon  these  things. 

Then  the  Statute  of  the  25th  of  Edward  3. 
about  treasons,  was  read  thoughout,  only  alMNil 
the  middle  the  prisoner  made  some  interrup* 
tion. 

Freind.  I  believe  this  statute  is  not  the  sta* 
tute  1  go  upon  ;  that  which  I  mainly  insirt 
upon,  is  the  statute  of  the  third  of  king  Jame» 
the  first,  cap.  4. 

Just.  Rokeby,  This  is  the  same  statute  yoa 
are  indicted  upon,  thS  great  statute  A>r  trea- 
sons ;  and  as  to  your  objection  last  mentioned^ 
what  is  treason  sand  what  is  not,  he  is  not  yet 
come  to  that  part. 

Freind.  Well  then,  le;  him  go  on  with  it. 
(It  was  read  to  the  end.) 

X.  C.  J.  Now  it  has  been  read,  is  this  th# 
statute  you  would  have  ? 

Freind,  There  must  needs  be  a  mistake  at 
to  the  chapter,  it  is  set  down  the  2.5th  of  Edw* 
3«  but  there  is  no  chapter. 

X.  C.  J.  Yes,  this  must  be  the  statute,  it  re-' 
lates  to  treasons,  and  it  has  those  words  in  it, 
that  what  you  read  ont  of  your  papers  rdates  to*' 
Well,  that  we  may  go  on  in  wder  of  time^ 
what  statute  of  king  James  is  it  that  you  men- 
tion ? 

Freind,  It  is  the  3d  of  kin^  James  1,  cap.  5^ 
it  is  unon  account  of  tendenng  the  oaths  ap- 
pointed to  be  taken  bv  the  statute,  and  (reading 
out  of  a  paper)  to  tell  the  court  that  they  ought 
to  have  the  oaths  tendered  them. 

L.  C.  /.  That  is  the  business  of  another 
time ;  read  the  statute. 

CL  ofArr,  *«  An  Act  for  the  discovering^  and 
repressing  Popish  Recusants."  What  partis  it  ? 

Freind,  Truly,  my  lord,  I  cannot  tell. 

X.  C»  J,  It  is  a  long  statute,  but  If  he  will 
have  it  read,  it  must  be  read  all. 

Freind,  My  lord,  I  would  not  give  the  comrt* 
any  trouble,  but  it  is  about  having  the  oaths 
tendered  to  them. 

CL  of  Arr.  I  believe  this  is  the  panffraph* 
<^  And  for  the  better  trial  how  his  Majestir's 
subjects  stand  affected  in  pomt  of  their  joyalty 
and  due  obedience,"  &c. 

A  great  part  of  the  Statute  was  read,  rdating 
to  that  matter. 

X.  C.  J.  What  else  would  yon  har/e  read, 
sir  John  Friend  ? 

Freind,  I  only  gather  from  thence,  that  no. 
Roman  Catholic  is  capable  of  swearing  against 
a  Protestant,  because  the  pope  and  the  prieols 
can  absolve  them  from  their  oaths. 

X.  C.  J.  Well,  what  have  yon  more  to  sa^  P 

Friend,  My  lord,  I  only  speak  this  as  to  Ko* 
man  Catholics,  they  do  not  regard  an  oalh 
against  a  Protestant,  becanse  they  have  their 
prieste  that  «an  abiolTe  them,  and  tlwrefore 
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how  saeh  a  man  s  oath  can  w^Agflu  any  thing,  I 
oannot  apprehend ;  therefore  if  I  hare  omitted 
any  thing,  1  hope  your  lordship  will  supply  it, 
as  you  are  my  counsel ;  for  you  are  a  ooonael 
for  me,  as  well  as  the  king. 

L,  C.  J.  Yes,  yes,  I  would  help  you  in  any 
thing  I  could. 

Freind.  M^  lord,  I  thank  you ;  I  desire  you 
to  help  me,  for  1  am  as  innocent  as  the  child 
unborn,  wbatsoerer  these  men  have  sworn: 
These  are  hard  things  that  are  laid  upon  a 
gentleman,  and  no  man  is  safe  at  this  rate,  they 
being  sworn  by  two  Papists,  who  will  swear 
•any  thing  against  Protestants. 

X.  C.  J.  Look  ye,  sir  John  Friend,  have  you 
any  wimesses  to  produce,  that  these  two  men 
have  any  dispkasare  or  malice  against  you,  that 
they  should  accuse  you  fidsely  r 

Freind,  My  lord,  I  am  sorry  I  hare  not  my 
wimesses ;  I  have  been  so  kept  up,  that  I  had 
not  time  for  people  to  come  to  me ;  I  had  not 
my  ooonsel  to  come  U\  me  before  Satmtlay. 

JL  C.  J.  How  happened  that? . 

Freind,  My  lora,  there  was  a  mistake  m 
that,  I  tliink  it  was  Friday,  either  Friday  or 
Saturday :  I  bad  them  not  till  Friday  in  the 
afternoon :  1  was  kept  so  close  that  none  were 
permitted  to  come  at  me :  on  Thursday  I  had 
an  order,  but  there  was  a  mistake  in  the  order, 
^nd  I  desired  to  get  another  order,  but  I  could 
tiot  get  an  V  body  to  get  another  order  for  me,  to 
have  m  V  friends  to  go  and  enquire  into  thin^ 
or  ehK  1  should  have  found  out  enough  of  wit- 
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Att,  Gen.  I  am  sure  he  had  an  order  for 
counsel,  at  the  same  time  that  notice  was  given 
him  of  his  trial. 

X.  C.  /.  When  was  that? 

Att.  Gen.  On  Tuesday,  my  lord. 

X.  C.  /.  What  say  yon  to  it,  Mr.  Baker? 

Mr.  Baker.  My  lord,  I  did  attend  sir  John 
Freind  on  Tuesday  last,  to  give  him  notice  of 
bia  trial  as  this  day  ;  and  I  at  the  same  time 
told  him  if  he  would  name  hia  counsel  to  me,  I 
Would  procnre  an  order  for  them  to  come  to 
him.  The  next  morning  he  was  pleased  to 
mmie  to  me  sir  Bartholomew  Shower ;  I  took 
the  liberty  to  tell  him,  that  he  being  so  con- 
cemed  at  the  House  of  Lords,  and  at  the  com- 
mittee about  parliamentary  business,  some 
other  persons  that  had  named  him  of  their 
ooonsel,  notwithstanding  orders  were  procured 
for  him  to  go  lo  them  as  their  oonnael,  yet  by 
that  means  they  were  disappointed  of  him,  and 
great  delay  was  given  to  the  prisoners ;  and 
therefore  1  desired  him  to  consider  of  it,  and  to 
tend  to  sir  Bartholomew  Shov^er,  and  any  other 
counsel  that  he  had  a  mind  to,  and  know  their 
pleasures,  whether  they  would  attend  him; 
and  if  he  would  send  me  word,  1  would  procure 
an  order  for  him.  But  not  bearing  from  him, 
I  went  on  Wednesday  to  him  again,  and  he 
said  he  sent  to  Mr.  Northey,  but  he  would  not 
come  to  him  till  be  had  spoke  with  sir  Bartho- 
lomew Shower,  hot  he  would  send  me  word 
that  night,  yet  he  did  not.  But  the  next  day 
cam€  Mr.  tfurleigU  to  me  to  the  dake  of 


Shrewsbury's  office,  and  brought  me  the  Dames 
of  the  persons  that  he  would  bare  assfgnedhiin 
of  counsel,  and  immediately  1  procured  an  or- 
der lor  it,  and  away  he  went  with  it.  This  wm 
upon  the  Thursday  ;  Mr.  Welden,  and  Mr. 
Cresset,  or  one  of  them,  wefe  jaamed  in  the 
order,  f  am  not  positive  which,  and  Mr.  Under* 
bill,  and  Mr.  Burieigh  were  to  be  admitted  to 
him.  Mr.  Burleigh  bad  the  order;  if  he  did 
not  carry  it  to  him,  I  cannot  help  that 

L.  C.  J.  When  was  that  order  for  the  eooi- 
sd? 

Mr.  Baker.  It  was  uponTlioraday/niy  lord. 

Freind.  Mv  lord,  may  1  speak? 

L.  C.  /.  Yes,  yes,  what  you  will. 

Freind.  My  lord,  the  reason  why  I  had  not 
my  wimesses  was  this':  there  was  a  genlk- 
man,  one  colonel  Cash,  lieutenant  to  my  lord 
Lucas,  be  undertook  to  go,  and  put  io  his 
name,  and  three  more,  one  John  Neale,tttl 
one  Phillips  to  have  an  order  to  go  aboirt  to 
look  after  my  wimesses ;  but  they  did  not  pot 
in  any  one  ofthetr  names,  but  they  took  opud 
secured  my  kinsman  Cash,  and  put  him  into 
the  messenger's  hands,  and  would  notsafier 
me  to  have  any  of  his  aaristaace ;  thereftre  1 
saw  what  a  design  there  waa  opoo  me. 

Att.  Gen,  As  for  Mr.  Cash,  there  was  ferj 
good  reason  for  it,  he  was  aecurrd  for  sosp- 
cion  of  treason. 

X.  C  J.  If  yon  had  wanted  any  witnems, 
and  had  not  been  so  fully  preparedT as  yon  es- 
pected  to  be,  yon  should  have  moved  before  tbe 
trial  came  on  to  pot  it  off. 

Just.  Rokeby.  But  my  lord  put  a  questka 
to  you  before,  can  you  sliew  any  reason  why 
these  persons  should  have  any  malice  against 
yon? 

Freind,  My  lord,  I  was  not  ao  much  a  lav* 
y er  as  to  know  these  things  ;  but  it  is  a  baH 
thing,  that  a  man  that's  innocent  most  suffer  a< 
this  rate :  I  have  been  disappolnled  in  ef  er| 
thing,  for  these  gentlemen  have  not  been  |ier' 
mitted  to  answer,  whether  they  are  Roman  Ct' 
tholics  or  no. 

Rokeby,  Nor  have  your  witnesses  provei 
that  they  are  Roman  C&tholica,  hut  onfy  \hM 
they  are  reputed  so. 

X.  C.  J.  Well,  I  cannot  tell  what  ayail  tbi 
would  have  been  of,  if  they  had  been  proved  « 
Have  vou  any  more  to  say,  sir  John  Freind  ? 

Freind.  No,  my  lord,  I  leave  it  to  God,  afl 
you,  and  the  jury  to  consider  of  it. 
•  SiU.  Gen.  May  it  please  your  lordahips,  an 
you  gentlemen  of  the  jury,  1  am  of  ooumel  i 
this  case  for  the  king,  against  air  John  Fr^ 
the  prisoner  at  the  bar ;  and  it  comes  to  my  toi 
to  sum  up  the  evidence  that  has  been  give) 
8ir  John  Freind,  the  prisoner  at  the  Ymr^  cans 
but  own,  that  he  hath  hitherto  had  a  very  l« 
trial,  and  ha  shall  have  no  reason  to  oomplaj 
that  I  do  him  any  injury  in  my  part.  1  i 
sure  both  he,  and  you,  and  nil  of  us,  ve 
well  remember,  when  persons  of  as  tgooA  qii 
lity  as  b^  is,  or  better,  had  not  the  aame  o&aj 
or  liberty  of  defence,  in  such  cases,  as  %km  ge 
tlemtn  nas  had:  «ad  thoogh  aU  ttungs  t 
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▼try  wdl  now,  yet  the  time  was,  within  all  oor 
toemories,  when  ionocency  wis  no  ttfety  for  a 
man*i  life,  much  leas  for  his  liberty ;  and  when 
those  two  are  taken  away,  and  are  inYaded, 
propertT  signifies  nothing.  The  time  was, 
when  the  Protestant  religfion,  and  the  church  of 
Bag^and,  of  which  the  prisoner  boasts  himself 
to  he^  (and  for  a  ?ery  good  reasen,  because  it  is 
the  best  of  relifftona,)  I  say,  the  time  was,  when 
that  was  in  danger ;  and  when  Popery  (for 
which  he  now  reflects  upon  the  witnesses)  was 
like  to  have  orer-run  both  us  and  it ;  and  if 
bis  majesty,  with  the  hazard  of  his  life,  and  at 
a  great  expence,  had  not  rescued  us,  there  is 
ootwdy  doubts,  but  that  aU  that  we  feared  at 
that  time,  would  have  been  made  good  upon 
OS  ere  now.  And  it  is  a  melancholy  tbmg  to 
coBsider,  that  there  shouM  be  a  sort  of  people 
amongst  us,  so  in  love  with  what  we  then 
dreaded,  as  to  he  continually  endeavouring  to 
bring  it  about  again.  And  it  is  an  ungrateful 
tbine^  when  his  majesty  ventured  his  life  then 
and  has  done  it  several  times  since  to  defend 
m,  and  does  all  that  he  can  to  keep  our  ene- 
mies at  a  distance,  there  should  be  a  party  of 
men,  that  do  what  they  can  to  in?aae  their 
coontry,  to  destroy  his  majesty's  subjects,  and 
to  fall  upon  himself,  when  he  is  present 
amongst  us.  I  will  not  accuse  the  prisoner  at 
the  bar  |)articularly,  thongh  it  is  plam  he  knew 
of  it. 

Freind.  Know  of  it?  I  declare  before  God, 
and  the  world,  I  know  nothing  of  it. 

Sol.  Oen.  This,  if  it  were  among  equals 
were  certainly  a  most  ungrateful  thing,  when 
another  person  is  fighting  in  my  defence,  that 
I  should  design  against  his  life ;  or  when  he 
doei  irhat  he  can  to  protect  my  estate,  I  should 
be  invading  and  spoiling  bis. 

Gentlemen,  if  the  prisoner  at  the  bar  is  not 
gnilty  of  what  he  is  accused  of,  and  what  you 
nave  heard  the  witness  give  evidence  of,^  then 
Bathing  of  this  doth  relate  to  him  :  but  if  what 
has  been  given  in  evidence  against  him  is  true, 
then  the  prisoner  at  the  bar  is  one  of  those  per- 
sons, that  has  done  all  he  can  to  make  this 
country,  which  has  been  the  phice  of  retreat  for 
all  Protestants  to  fly  to,  from  persecution  in 
their  own  countries  ;  I  say  to  make  it  as  un* 
sate  for  them,  as  that  fcora  which  they  came. 

Gentlemen,  The  evidence  against  him  is, 
flrst,  Mr.  Porter,  and  he  gives  it  in  evidence, 
that  at  the  OhI  King's  Bead  in  Leadeuhall- 
itreel,  there  waa  a  meeting  of  tlie  prisoner,  and 
Porter  and  aeveral  atl-«ri,  in  order  In  coasider 
the  betrt  tneaoa,  how  to  bring  back  the  late 
king  James;  and  they  concluded  at  last,  that 
the  best  means  would  be  to  send  somebody  into 
France,  to  advise  the  late  king  James  to  bor* 
raw  of  the  French  king(10,000  men,  1,000  horse, 
1.000  dragoons,  and  8,000  foot,  and  that  he 
should  make  what  speed  he  could  to  land  with 
them  here  ;  and  to  encourage  and  invite  him 
to  do  so,  they  |)romised  him  their  asnstance, 
and  thjMT  did  not  doubt  but  to  be  ready  to  meet 
Ua  with  9,000  horse  at  his  landing. 

Gentlemen,  the  persop  ttiat  was  pitched  upon 
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to  go  QpOB  this  errand,  was  Mr.  Chamoek,  a 
person  lately  executed  for  the  treasons  of  which 
be  was  attainted.  Mr.  Chamoek  was  diflident 
whether  this  waa  the  eflect  of  sober  considers- 
tioD,  and  therefore  would  not  undertake  to 
carry  this  message  until  there  had  been  ano^ 
ther  meetbg  of  the  same  persons ;  to  se« 
whether  they  continued  in  the  same  roind« 
Another  meetmg  accordingly  was  appointed^ 
and  agreed  upon,  and  that  was  at  Mrs.  Mount* 
joy's  tavern  at  St.  James's,  and  there,  he  says, 
there  were  almost  ail  the  persons  that  were  in 
Leadenhall-street,  and  at  that  meeting  the 
question  being  asked,  whether  they  were  of  the 
same  opinion,  that  Mr.  Chamoek  should 
go  to  France  to  the  late  king  upon  that 
DMHagt,  that  I  told  you  of  before  ?  they  did 
all  agree  to  abide  by  tlie  old  resolution ;  tiiat 
he  shonld  go,  and  oiake  as  speedy  a  return  a» 
he  could,  and  bring  hack  the  late  king's  answer. 

Captain  Porter  telle  you,  that  Mr.  Chamoek 
did  go  to  France,  and  oomes  and  brings  word 
back,  that  the  French  king  ocmid  not  at  that 
time  spare  that  force  that  was  then  desired  ^ 
and  so  it  was  delayed  at  that  time,  because  the 
Freneh  king  was  not  at  leisure  then  to  employ 
his  men  in  this  service ;  but  it  was  likely  to 
have  teken  place,  but  very  lately,  if  the  provi- 
dence of  God  had  not  prevented  it. 

Gentlemen,  gnr  next  witneM  is  Captats 
Blair,  and  hetella  you,  That  about  Cwoyeanr 
ago,  air  John  Frebd,  the  prisoner  at  thejbart 
shewed  him  a  commission  that  he  Jiiad  reoei? ed 
from  the  kite  king  James,  to  raise  a  regiment 
of  horse,  of  which  he  was  to  be  colonel;  that 
this  was  signed  James  Rex  at  the  top,  and 
countersigned  by  my  lord  Melford,  and  it  waa 
in  paper.  ^  And  that  there  were  a  great  many 
consultations  between  sir  John  Freind,  himself, 
and  otliera,  aboat  the  raising  of  this  regiment, 
and  providing  offieera  for  it.  He  tells  you  be 
was  to  have  been  lieutenant  colonel,  and  wan 
to  procure  as  many  officers  and  troopers  as  he 
could ;  and  he  tells  yon,  he  did  procure  several 
officers  ;*  and  he  namea  them ;  one  Fisher  waa 
to  be  eldest  captain,  one  Veraatti,  andoneHall^ 
and  due  Bertham,  and  that  Berftam  waa  to  be 
lientenant  to  Blair  in  his  own  troop. 

Gentlemen,  a  p«at  deal  of  tne  evidence 
which  captain  Blau*  has  given«  is  indeed  out  of 
sir  John  Freind's  own  mouth,  and  that  is  an 
strong  an  evidence  aa  posaibly  can  be  given; 
and  he  doea  ibr  that  purpose  tell  you,  that  he 
aaid  one  Evans  was  to  be  a  captam  oif  ho^» 
and  one  colonel  Slater  was  grown  so  much  ia 
sir  John  Freind's  favour,  that  he  rivalled  can« 
tain  Blair,  in  the  opinion  of  sir  John  Frmnu  ; 
and  sir  John  Freind  for  that  rciison  would  have 
two  lieutenant  colonels,  whereof  Slater  was  te 
be  one.  Captain  Blair  says,  he  took  that 
amias,  that  any  one  besides  himself  should  he 
in  that  poet,  and  resented  it  to  sir  John  Freind  % 
and  therefore  sir  John  Freind  found  out  ano» 
,ther  office  for  Slater ;  and  that  was  to  be^  e 
*captain  of  a  troop  of  horse,  that  should  consist 
or  non -swearing  parsona,  and  which  were  te 
be  an  independent  troo|>.    ^ 
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GeoUemeo,  He  tella  you  that  be  did  list 
■eVeral  men,  bat  the jiarticalar  persons,  tbouf^h 
he  has  named  the  officers,  he  did  not  so  dis- 
tinctly remember,  but  they  are  in  the  [Mmer 
that  be  delivered  to  the  ooiucil,  which  he  has 
not  about  him:  He  tells  you,  that  sir  John 
Freind  told  him,  that  one  Richardson  was 
another  captain  of  horse,  and  the  like  of  one 
Mr.  Cole,  that  he  was  to  be  a  captain  likewise. 

He  also  acquainted  vou,  geoUemen,  that  he 
did  receive  from  sir  Jonn  Freind  several  suroa 
of  money,  and  he  acquaint^  yon  in  particnlar 
with  the  manner  bow ;  he  says  that  sir  John 
Fmnd  bad  expended  100/.  towards  the  300/. 
that  was  paid  for  the  escape  of  colonel  Parker 
out  of  the  Tower;  and  tnat  sir  John  Freind 
was  to  be  reimbursed  by  monies  that  were  to 
be  transmitted  from  king  James  at  8t  Ger- 
iqains.  He  tells  you  that  Piggott  had  re- 
ceived the  money,  but  did  not  deal  with  sir 
John  Freind  so  &rly  as  to  pay  it  to  him ;  but 
when  captain  filair  was  pressing  on  sir  John 
Freind  for  some  monev,  sir  John  Freind  was 
contented  that  he  should  have  20/.  provided  he 
got  it  from  Fifgo^  out  of  this  100/.  Captam 
Blair  had  not  mterest  enough  it  seems  to  get  it 
himself  from  Piggott,  but  be  mlies  himself 
to  one  Harrison  or  JohnuMi,  (tor  it  seems  he 
goes  by  both  those  names)  a  priest,  who  had 
ap  interest  in  Piggott,  by  woich  means  he  got 
iOL  of  Piggott,  and  this  he  says  was  in  June 
or  July  last. 

Then,  Gentlemen,  We  tella  you  afterwards, 
he  was  pressing  upon  sir  John  Frond  to  have 
another  SO/,  and  sir  John  Freind  was  contented 
he  should  have  it,  provided  he  bad  it  fiom  Pig- 
gott, and  be  produces  ye  a  letter  that  was  from 
that  very  person,  the  prieoner  at  the  bar,  which 
is  to  that  purpose ;  excusing  himself  that  cap- 
tain Blair  had  not  heard  from  him,  bat  that  he 
would  meet  him  at  such  a  tinie»  and  at  such  a 
coffee-house.  The  matter  indeed  is  not  di* 
xectly  eacpressed  in  words,  bat  at  the  time  and 
place  the  prisoner  did  meet  Blair,  and  there 
was  Harrison  and  this  Piggott,  and  tfa^re  5/.  of 
the  last  SO/,  was  paid  him ;  and  the  other  15/. 
was  paid  him  afterward!;  and  he  swears  these 
two  twenty  pounds  were  paid  to  him  by  sir 
John  Freind,  upofi  aooooat  of  the  charge  tliat 
QIair  had  been  at  in  drinking  with,  and  treat- 
hfg  those  men  who  were  to  be  engaged  with 
&tt  John  FrsiBd  in  his  regiment. 

Gentlemen,  he  tells  you  likewise,  that  sir 
John  Freind  told  him  he  had  written  a  letter 
tp  kitt^  James,  and  be  shewed  him  this  letter, 
and  this  was  at  that  Piggott's  mother's  house ; 
i^  when  Blair  read  it,  be  tells  you  he  thought 
it  was  so  well  penned,  that  he  did  apprehend 
Fei^nson  must  have. a  hand  in  it,  and  that  it» 
was  none  of  sir  John  Freind's  own ;  and  that 
upon  this  sir  John  Freind  was  angry,  that  he 
flhoold  suspect  that  sir  John  was  not  the  writer 
of  this  letter;  all  this  shews  an  iotelligenoe 
with  king  Jamesi  and  makes  oet  all  the  rest  of 
the  intended  invasiot^  by  king  James,  and  a 
Crench  tbroe  here. 

Ciptaia  Blair  likeviaeleibyoo,  gfiatirmffn, 


Tri^  0fSir  John  Frtind, 
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that  sir  John  Fenwick  had  four  troopa  of  hone, 
as  sir  John  Freind  told  him,  by  way  of  encou- 
ragement) which  were  all  ready  for  the  service ; 
and  that  Ferguson  undertook  to  bring  a  num- 
ber of  men,  and  was  to  be  one  himself  in  that 
party ;  and  all  this  was  to  be  put  in  practice 
when  the  Toulon  fleet  came  abont,  and  joined 
the  Brest  fleet.  And  lastly  he  tells  vnu,  when 
he  went  in  the  coach  with  sir  John  Freind, 
sir  John  told  him  they  must  act  very  warily, 
and  be  very  good  husbands,  for  in  truth  it  had 
cost  him  so  much,  that  if  the  fleet  did  not  come 
soon,  or  the  design  should  miscarrv,  he  should 
want  money  to  carry  on  his  trade.  All  tbii 
positive  evidence  is  of  the  witness's  own  know- 
ledge from  the  prisoner's  own  mouthy 

Against  this  evidence,  gentlemen,  he  takes 
exception^:  that  the  two  witnesses  are  Roman 
Catholics;  but  this  is  no  exception  to  their 
evidence  at  all ;  for  it  was  never  yeX  allowed, 
or  indeed  objeeted,  that  I  know  of,  before,  that 
Roman  CalhoUcs  were  not  good  witnesses.  A 
Roman  Catholic  may  be  an  honest  man,  not- 
withtfanding  his  religion :  But,  I  think,  that 
every  body  knows  that  men  who  have  been  ill 
in  otner  things,  though  Roman  Catholics,  rosy, 
aa  to  those  particular  things,  be  good  witnesses. 
Ni^,  not  long  ago,  bnt  on  Wednesday  l&st  ve 
produced  some  witnesses,  who  were  Roman 
Catholics,  and  yet  aUowed  for  good  evidoice, 
though  engaged  in  that  horrid  conspiracy 
against  the  life  of  the  kin^ ;  and  if  any  thing 
woold  have  taken  off  their  evidence,  certainly 
the  guilt  of  such  a  crime  would  do  it,  more 
than  the  pretence  of  any  particular  persuasion 
of  religion.  Nay,  1  must  crave  leave  to  say 
farther,  that  this  argument  is  so  far  from  mak- 
ing him  no  witness,  that  it  makes  it  the  mors 
li£;ly  he  does  speak  the  truth,  and  therefore  is 
a  good  witness.  For  though  Roman  Catholics 
may  be  honest  men,  yet  they  are  more  likely 
to  eneage  in  such  a  design  than  anv  other  men. 
And  I  think  I  may  very  safely  add,  sir  John 
Freind  wouki  not  nave  found  so  many  that  be 
could  engage  in  such  a  business  as  this,  that 
were  of  any  religion  but  the  Roman  Catholic, 
and  therefore  he  applied  himself  to  these  per- 
sons, as  ii;iost  likely  to  imbark  with  him  on 
such  a  bottom. 

Gentlemen,  as  to  what  Courtney,  that  was 
bjroogbt  from  the  Gate- house,  says  about  bis 
dmcovne  with  captain  Blair  in  the  prison; 
captam  Blair  has  upon  his  oath  declared,  that 
he  did  not  go  so  far  as  to  say,  he  did  any  thi^g 
afpinst  his  conscience,  but  only  Courtney  bid 
him  take  care  what  he  swore,  and  pressed  him 
no  farther.  He  pretends  he  came  casually 
into  Blair's  chamber,  but  it  is  plain  he  inh-oded 
into  his  room  ;  for  it  is  sworn  by  the  jailor, 
and  Blair  himself,  that  he  had  given  directions 
none  should  come  into  his  room  but  bis  wife, 
so  that  does  not  discountenance  the  evidence  of 
Blair  at  all ;  and  if  yon  do  believe  what  oar 
witnesses  have  said,  captain  Porter  and  cap- 
tain Blair,  then  sir  John  Freind  is  guilty  of  ail 
the  crimes  that  are  charged  upon  him  in  thi& 
Indkstmfnt,  and  i  hope  yoa  will  be  so  ]■>&  ^' 
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ywst  pfinoe,  to  your  country,  and  to  your- 
selves, as  to  find  hiaa  guilty  accordingly. 

Mr.  Cowper.  I f  your  lordsbip  pleases,  spare 
ne  a  woro  on  the  same  side.  IVIy  lord,  I  do 
not  trouble  your  lordship  out  of  an  appreben- 
Bion  that  there  is  anv  thing  necessary  to  be 
eatd  to  the  court  in  this  matter,  or  for  the  sa- 
tisfaction of  the  jury,  but,  if  possible,  that  we 
nii^ht  convince  the  prisoner  at  the  bar,  that  he 
has  had  no  hard  measure,  in  this  prosecution, 
meted  to  him,  but  that  he  is  profed  guilty  of 
the  crime  of  which  be  stands  accused,  and 
^lat  really  there  is  no  weight  at  all  in  the  de- 
fence which  he  has  made. 

The  first  part  ofitgoe»to  discredit  one  of 
our  evidences,  captain  Blair,  from  some  dis- 
conne  that  he  would  object  to  have  passed  be- 
tween him  and  the  penon^bere  produced,  in 
the  prison  of  the  Gate-house.  And  the  first 
part  of  that  discourse  was,  upon  Blair's  first 
f»min|f  into  the  prison;  and  as  to  that  time, 
the  objection  amounts  to  no  more  than  this ; 
that  captain  Blair  would  not  confess,  when  he 
was  pumped  by  a  fellow^' prisoner,  that  he  was 
cnga^  in  so  tiorrid  a  design.  What  weight 
there  is  in  such  an  objection,  truly  I  cannot 
see,  but  will  leave  it  to  any  man's  judgment  to 
consider,  that  a  man,  when  he  is  iresbly  taken 
Qp  on  such  an  occasion,  does  not  immediately 
ooofeas  his  guilt  to  evftry  body  that  meets  kim, 
nay,  to  persons  that  would  not  have  liked  him 
for  making  such  a  confession,  bat  perhaps 
would  have  destroyed  him  in  prison  lor  so 
doing. 

The  other  disconrse  was  upon  Friday,  the 
Best  day,  1  think,  before  captam  Blair  went  to 
Hksks's-ball,  to  his  eiaminatlon ;  and  then  he 
intrudes  himself  into  Blair's  chamber,  when 
lie  lay  very  ill  u|K>n  the  bed,  accosts  him  with 
a  cup  of  brandy  in  his  hand,  and  with  good  ad- 
vice at  the  same  time,  that  he  should  take 
freat  care  in  what  he  should  say  at  Hicks's- 
all,  and  the  like  :  and  then  captain  Blair,  it 
■eems,  did  express  some  relnctancy  in  the 
thing  be  was  going  about,  als  if  it  were  against 
bis  mind  and  inclination.  If  that  were  true, 
(tiMMigb  captain  Blair  denies  it  positively  upon 
BIS  oath)  yet  it  was  no  more  than,  I  am  willing 
to  observe  for  the  prisoner,  captain  Blair  did 
«spresB  here,  when  he  first  came  into  conrt ; 
and  it  is  no  more  than  what  is  natural,  since 
llie  prisoner  had  been  his  friend  and  intimate, 
and  h^was  going  to  depose  that  against  him, 
which  was  likely  to  prove  fatal  to  him. 

My  k>rd,  as  to  another  part  of  his  defence, 
it  consists  chiefly  in  this :  the  evidence  brought 
to  prove,  that  the  king's  witac«ses  are  reputed 
Roman  Catholics,  and  that  the  prisoner  is  a 
repaltd  Protestant  of  the  church  of  England. 
If  that  be  true  too,  all  that  can  be  rationally 
and  fairiy  collected  from  thence  is  this,  that 
tbey  (the  witnesses  1  mean)  when  they  en- 
g«^  in  such  a  black  and  execrable  ifesign, 
Bistit  be  very  good  Papists ;  but  I  am  sure  it 
will  be  agrrad,  that  tne  prisoner  in  so  doing 

ss  a  very  bad  Protestant. 

My  Mf  he  xAigKlM  to  IkOc  tvidente  thia 
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likewise,  that,  if  they  be  pspiats,  they  may  be 
absolved  by  the  pope,  or  their  priests,  though 
they  should  swear  falsely.  POnibly  that  may 
be  so,  fer  aught  I  know  ;  I  confess,  I  am  not 
very  well  acquainted  with  the  principles  of 
that  religion  :  but  this  I  dare  say,  that  every 
one,  wIm)  has  heard  what  has  been  s^oro  by 
them,  will  think  it  so  great  a  diMenrice  to  the 
popish  cause  and  interest,  that  it  will  be  one 
of  the  last  things  their  priests  will  ef  er  ab« 
solve  them  of. 

My  lord,  there  is  another  matter  the  pri- 
soner has  thought  fit  to  insist  upon  i  he  has 
brought  two  or  three  clergymen  to  depose, 
that  whenever  he  discouned  witli  them  (it 
seems  at  iJI  times)  he  was  talking  about  being 
in  a  plot,  and  very  readily  told  his  resolution 
not  to  be  in  any.  It  seems  it  still  swam  up- 
permost; his  professions  were  made  very 
causelessly  :  for  they  all  say  nothing  ratro*>- 
duced  them ;  but  of  nis  own  mere  motion  he 
was  always  declaring  he  was  not  then  in  a  plot^ 
nor  6ver  would  be.  I  have  heard,  that  one 
way,  weak  men  and  children  often  discover 
their  knowledge  of  a  secret  intrusted  to  them, 
is,  by  a  repeated  and  unnetessary  declaring, 
that  they  know  nothing  of  th^  matter. 

My  lord,  in  the  next  place  for  his  dlefeuoe, 
he  just  Offered  a  point  of  law ;  hot  tbe  court  so 
well  satisfied  hidh  in  that,  that  I  think  he 
waved  it.  He  alk»dged,  that  a  bareconspiiai^ 
to  levy  war  is  not  treaaon  ;  ami  the  conrt  did 
him  i^ht  in  declaring  (as  God  ferbid  but  th^ 
should)  Umt  it  is  not  treaaon :  but  I  desire  the 
gentlemen  of  the  jury  would  consider  that  this 
prisoner  at  the  bar  is  not  accused  barely  of « 
conspiracy  to  levy  war,  bat  yea  ere  told  to 
what  end  that  war  was  to  be  levied,  to  join  tbe 
late  king  upon  his  descent  into  this  kingdom 
with  a  French  power,  ie  order  to  drive  hit 
majesty  out  of  the  kingdom,  and  to  depose 
him  from  the  crown ;  which  Is  a  killiiig  him 
in  the  eye  of  the  law :  and  that  is  high-trea- 
son, by  whatever  menus  they  intended  to' 
efiect  It ;  whether  by  war,  dr  a  etab,  or  any 
other  manner,  it  is  indifferent. 

In  the  nt.'Xt  place,  my  lord,  I  wouM  not 
take  notice  of  another  part  of  his  defence, 
which  had  been  better  let  alone,  wherein  he 
admits  that  he  was  present  at  the  two  meetingi 
he  is  accused  to  have  been  at  b^^  Porter ;  bat 
he  only  differs  in  one  point,  that  there  was  no- 
thing talked  thm  but  general  and  indifferent 
discourse.  The  witnesses  have  sworn  what 
the  discourse  was,  and  you  will  weigh  the  one 
against  the  other ;  bis  affirmation  of  a  thing 
unlikely  in  defence  of  himself,  and  what  is  de- 
posed u)M>n  oath  by  the  king's  witnesses  to  the 
contrary. 

My  lord,  there  is  one  thing  more  I  would 
take  notice  of,  and  that  is  the  evidence  of  Mr. 
Bertham,  which  we  do  not  produce  as  a  direct 
evidence  against  the  prisoner  at  the  bar,  hot  as 
a  confirmation  of  what  was  sworn  by  Blair, 
And  it  does  shew  that  the  matter  sworn  by 
Blair,  was  not  of  late  devised  ont  of  ma- 
llb^  er  otiwrwise,  to  deflroj  the  prisoner  ;> 
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for  that  Bliir  acauaiDled  Bertham  with,  and 
diflcooned  faim  about  the  priocipal  matten  of 
lact,  that  are  now  sworn,  at  least  tiro  yeairs 
ago;  and  beaides  his  e?idenoe  and  the  evi- 
dence of  Blair  concur  in  this  particular,  that 
he  was  to  be  lieutenant  in  Blair's- troop. 

My  lord,  such  a  concurrence  of  evidence 
and  other  circumstances  in  this  matter,  (greatly 
increase  the  weight  of  the  proof  agwnst  the 
prisoner,  especiuly  when  there  is  nothing'  ma- 
terial aliedged  by  him  in  his  defence,  and 
therefore  1  shall  trouble  your  lordship  no  fur- 
ther. 

L.  C.  J.  Holt.  Look  ye,  gentlemen  of  the 
jury,  sir  John  Freind,  the  prisoner  at  the  bar, 
is  indicted  fur  high  treason.  The  treason  that 
Is  mentioned  in  the  indictment  is  conspiring, 
compassing  and  imagining  the  death  and  de- 
struction of  the  king[.  To  prove  the  conspiracy 
and  design  of  the  khig*s  death,  there  are  two 
principaf  overt-acts  that  are  noainly  insisted 
upon.  The  one  is  the  consulting  and  agreeing 
With  dif  ers  others  to  send  Mr.  Charnock  into 
France  to  king  James,  to  desire  him  to  per- 
suade the  French  king  to  send  over  forces  here 
to  assist  them;  who  were  to  furnish  other 
fdrces  for  the  raising  of  a  war  within  this  king- 
dom, in  order  to  depose  the  king :  and  accord- 
ingly Mr.  Charnock  was  sent  upon  that  design. 
The  other  overt-act  is  the  prisoner's  having  a 
commission  from  the  late  king,  and  preparing 
and  directing  men  to  be  levied,  and  to  be  ready 
to  be  in  a  regiment,  of  which  sir  John  Freind 
was  by  that  oommission  to  be  colonel ;  and  this 
was  always  to  assist  in  the  restitutian  of  king 
James,  and  in  order  thereunto  in  the  deposing 
and  expulsion  of  king  William. 

These,  gentlemen,  1  tell  von,  are  the  two 
overt-acts  that  are  principally  inaisted  upon : 
and  to  prove  sir  John  Freind  guilty  of  these 
there  are  two  witnesses  that  have  been  pro- 
duced ;  the  one  is  captain  Porter,  who  speaks 
to  the  first,  the  other  is  captain  Blair,  who 
speaks  to  the  second. . 

Captain  Porter  tells  you,  That,  the  latter 
end  of  May,  or  the  beginning  of  June  last,  he 
and  sir  John  Freind,  and  others  that  he  men- 
tioned, were  at  the  King's-Head  tavern  in 
Leadenhali- street,  and  there  they  entered  into 
a  discourse  about  the  returning  of  the  late 
king  James ;  and  they  did  consider  among 
themselves  which  was  the  most  effectual  way, 
and  what  were  the  most  piiobable  means  to 
have  him  restored :  and  thereupon  it  was  agreed 
among  them,  that  they  would  send  a  messen- 
ger into  France  to  him,  to  desire  htm  that  he 
would  soKait  the  French  king  to  furnish  him 
with  10,000  meu,  to  be  sent  into  England, 
8,000  foot,  1,000  horse,  and  1,000  dragoons ; 
and  they  did  appree,  that  when  these  forces 
were  sent,  coosistmg  of  this  number  of  men, 
then  they  would  be  ready  to  meet  and  job 
them  with  2,000  horse :  eyery  one  of  tliem  was 
to  fomi«h  his  quota :  to  whicit  sir  John  Freind 
did  expressly  agree.  The  mcavunger  that 
they  agreed  to  send  was  with  them  in  com- 
ipiy,  and  heard  the  oontnlt^  whicli  was  Mr. 


Charnock,  who  WIS  lal^jr  tried  and  since  eis- 
cuted. 

This  being  aft  Ihat  time  detenniaed,  Mr. 
Charnock  intended  to  go  upon  the  executioa  of 
that  design,  and  made  ready  for  his  journey : 
but  before  be  went,  he  had  a  desire  to  meet 
with  the  company  again,  and  have  a  further 
diaooorBe  upon  this  matter,  to  see  whether  they 
did  persevere  in  the  resolution  they  had  w 
taken.  There  was  another  meeting  about  • 
week  or  a  fortnight  after,  which  was  at  Mr. 
Mountjoy's,  a  tavern  in  St.  JamM's-sU^ 
where  met  sir  John  Freind,  captain  Porter, 
and  divers  others  of  the  company  that  vere 
before  at  the  King's- head.  And  there  they 
entered  into  a  debate  of  the  matter  again ;  im 
question  there  was,  Whethef  Mr.  Cbareock 
should  be  sent  into  France,  as  it  was  fonaeriy 
agreed  f  And  there  it  was  agaiff  determined 
he  should  go  ;  to  which  he  agreed  ;  and  oip- 
tain  Porter  says,  that  he  did' go  about  two  or 
three  days  after. 

Mr.  Porter  tells  yon  forther,  Thataboatdit 
time  that  Mr.  Charnock  came  back,  Mr.  Porter 
was  in  prison,  and  he  did  not  see  him  mod  hii 
first  return,  but  afterwards  he  met  andf  s|iokt 
with  him,  and  asked  him  what  was  the  effBd 
of  his  negotiatwn  ?  And  Mr.  Charnock  ftoM 
him,  that  lie  had  done  as  he  was  directed;  that 
he  had  been  with  king  Jamea,  awl  he  had 
spoke  to  the  French  king ;  but  the  answer  re* 
turned  waa  this,  Tliat  the  French  king  bad  oc« 
casion  for  his  forces  that  year  to  be  othervaya 
employed,  and  therefore  he  could  not  affora 
such  a  number  of  men  that  year ;  and  Mr. 
Porter  asked  him  whether  he  had  been  wiUi 
the  reet  of  the  gentlemen,  and  acquainted  then 
therewith  f  And  he  said  he  had.  This  is  the 
anbatance  of  Mr.  Porter'a  evidence ;  whereby 
you  may  perceive  what  the  meetinga  were  for, 
what  resolutions  were  there  taking,  and  what 
was  the  issue  and  effect  of  them. 

The  next  witness  is  captain  Blair;  and  hii 
evidence  goes  to  the  other  part,  that  is,  to  air 
John  Freind's  having  a  commiasion  from  the 
late  kin^  Jamea,  andengaginfr  him  and  othen 
to  be  in  bis  regiment,  whersol  sur  John  wu  to 
de  colonel,  and  the  providing  of  offioeit.  Aad 
for  that  the  evidence  stands  us : 

Captain  Blair  tells  ye,  that  about  two  or  three 

J  fears  ago,  he  was  with  sir  John  Freind  at  bia 
edgings  in  Surrey -street,  and  there  he  did 
SrMttce  a  oommission  that  he  had  from  king 
ames  to  be  colonel  of  a  regiment  of  horse; 
he  was  to  raise  it  himself,  and  was  to  appoint 
and  provide  what  (^cers  he  thought  fit.  He 
says,  he  read  the  commission,  and  it  was  sirn* 
eoat  the  top  James  Rex,  and  countersigned  at 
the  boUom  Melfort ;  Jhis  he  is  positive  in ;  and 
farther,  that  sir  John  Freind  did  promise  that 
he  should  be  lieutenant  colonel  of  thisregimeot, 
and  also  that  captain  Blair  woold  get  aa  maoy 
men  as  he  could ;  and  that  there  were  other 
officers  that  were  appointed  in  that  regimeot, 
and  particularly  one  Fisher  was  brougfat  to 
sir  John  Freind  by  captain  Blair,  to  be  his 
first  oaptaiaj  end  est  coloiiel  GMer,wbowas 


m 


far  High  Treason* 


mobh  ip  fiiTOnr  with  air  John  Freindt  was,  to 
hate  been  another  Ikateoaiit-oolonel}  for,  said 
air  Joha  Freindy  I  have  a  aund  to  bioa  to  be 
mj  Keutenant-oolonel,  and  though  you  are  so 
tDO|  yet  it  is  bo  matter  if  we  have  two  in  this 
feguneat;  at  which  Blair  tooi^  very  great  of- 
Jence,  anid  ezpreasad  as  much  to  sir  John 
Frnnd ;  whereupon  sir  John  Freind  told  him, 
iiaboohi  notbe  ao,  but  said  he  wonM  make 
another  |iroviaioQ  far  Mr.  Slater;  that  he 
ahould  be  a  captain  of  an  independent  troop, 
that  ahould  be  compoaed  of  non-awearing  par- 
MMH,  and  that aballsatisiy  him. 

And  air  John  Freind  did  intrust  captain 
Bbur  with  the  providing  of  men,  and  managing 
of  them.  And  captain  Blair  tells  you,  be  was 
at  a  great  deal  of  charge,  and  laid  out  diverae 
auma  to  careaa  them,  and  keep  them  together ; 
and  wantiiig' money  to  proeeed  in  that  afiair, 
became  to  sir  John  Freind,  and  made  great 
complaiAta,  that  he  wanted  money  to  carry  on 
the  deaign,  by  obliging  the  men  to  keep  to- 
getiier,  and  therefore  pressed  sir  John  Freind 
to  funiah  him  with  aome  money ;  says  sir 
JfobB,  There  ia  100/.  due  to  me,  l>ecause  I  laid 
down  100/.  to  further  the  escape  of  cokmel 
Parker,  and  Piggoti  has  received  it,  and  had 
directiona  to  pay  it  me,  but  1  cannot  yet  get  it. 
You  ahall  have 'SO/,  out  of  tiiat  100/.  if  you 
can  get  it.  Well,  but  liow  is  that  SO/.  to  be 
hailr  It  aeema  there  was  one  Harrison  or 
Johnaon  a  priest,  who  had  some  interest  in 
Chia  Piggott,  and  be  was  to  help  him  to  it ; 
and  thoreupon  the  90/.  was  actually  paid  the 
latter  end  of  June  or  the  beginning  of  July 
last.  This  SO/,  he  swears  he  did  receive  upon 
ihat  account,  by  the  direction  of  sir  John 
Freind,  to  be  ao  employed  aa  you  have  been 
told. 

Then  captain  Bfaiir  had  occasion  for  anore 
taoaeff  which  was  some  time  after  filichaelmas 
last,  which  was  to  be  employed  aa  the  former 
was:  and  ba  was  very  importunate  to  obtain  it 
#if  air  John  Fraind :  at  length  he  did  obtain  it, 
aa  laa  tdb  you,  and  the  manner  how.  He  pro- 
daoea  a  letter  under  sir  John  Freind*s  own  hand, 
which  seems  to  be  an  answer  to  a  letter  that 
captain  Blair  had  sent  to  him  before,  be  thinks 
it  to  be  his  own  hand,  for  he  is  acquainted  with 
his  hand- writing.  But  that  is  not  all  to 
prove  it  his  hand,  for  the  contents  of  the  letter 
are  remarkable,  which  are  about  the  payment 
of  money  to  Bbiir :  The  letter  bears  date  on  a 
Tuesday  morning,  and  is  directed  to  captain 
Blair ;  and  a  porter  brought  it,  as  he  thinks, 
to  his  house;  and  therebv  it  was  appointed 
that  they  should  meet  on  Tjiursday  next  at  Jo- 
nathan'a  coffee-house  about  the  hour  of  twelve. 
And  acconliagly  captain  Blair  came  to  Jo- 
aathaa's  coffee-house,  where  ha  accordiugly 
met  with  air  John  Freiml,  aad  there  was  Har- 
naon  the  priest,  and  Piggott,  and  there  he  does 
receive  a  sum  of  money  upon  the  same  account : 
8o  that  now  the  proof  of*  thia  letter  doea  not 
depend  barely  upon  the  knowledge  of  the  band, 
hot  the  contents  of  it^  and  the  subsequent 
jMBling  at  tba  time  aad  plaoa  menliiMied  m 
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the  letter,  is  a  great  evidence  that  it  was  air 
John  Freind*s  hand  writing,  and  more  monej 
is  proved  to  be  actually  paid  in  the  presenca 
of  sir  John  Freind,  wtiich  is  the  most  ma- 
terial part  of  the  evidence.  And  you  are  told 
further,  that  as  sir  John  Freind  and  captain 
Blair  were  going  together  in  a  coach,  from 
Jonathali's  coffee-house  to  St.  Martin's-le- 
grand,  there  was  a  disconrse  between  them : 
and  sir  John  Freind  said,  For  bis  part  be  would 
not  stir  till  such  time  as  the  Toulou  fleet  waa 
come  about,  and  joined  with  the  Brest  fleet* 
That  he  did  think  he  was  in  danger  of  being 
apprehended  when  it  came  about,  and  therefor^ 
captain  Blair  was  to  sculk  till  then,  as  he  himself 
told  him  he  would  do,  but  yel  he  should  get 
what  men  he  could.  Aud  this  is  a  ^reat  ar«' 
gumcnt  of  his  being  concerned  in  the  intended 
mvasion,  and  that  his  making  preparation  for 
his  regiment  had  rekition  to  the  French  inva- 
sion which  was  expected. 

It  aeema,  two  years  ago,  there  being  a  great 
intiinacy  between  Blair  and  sir  John  Freind 
aa  appeara  by  all  the  evidence,  Blair  waa  ac« 
quainted  with  this  deaign.  For  you  are  told 
of  the  letter  that  was  writ  by  him  to  king 
Jamea,  which  he  shewed  to  captain  Blair,  and 
it  was  concerning  his  regiment ;  he  says,  that 
air  Johu  Freind  owned  he  writ  that  letter  him- 
aelf,  that  Blair  did  read  the  letter,  and  finding 
it  so  well  oenned,  he  said  that  he  tbooi^bt  Fer- 
guBon  had  a  hand  in  it,  at  which  sir  John 
Freind  was  angry  ;  but  Blair  says,  the  letter 
waa  concerning  the  regiment  of  which  sir  John 
Freind  was  colonel. 

Then,  gentlemen,  you  have  Bertham  called 
to  prove,  that  Blair  dul  tell  him,  that  he  was 
to  DO  his  lieutenant  colonel,  which  was  long 
before  there  were  any  thoughts  of  any  disco* 
very  of  this  intended  mvasion,  and  before  the 
discovery  of  the  pkit  of  assassination,  which 
sir  John  Freind  aid  own  he  had  some  know- 
ledge of,  but  he  disliked  it,  and  said  it  would 
ruin  king  James's  affairs.  So  that,  gentlemen, 
1  think  this  is  the  sum  and  substance  of  the 
evidence  that  has  been  given  upon  this  occa- 
sion against  sir  John  Freind,  to  induce  you  to 
believe  him  to  be  guilty  of  this  crime  with 
which  he  now  stends  charged. 

But  now  you  are  to  consider  what  nr  Joha 
Friend  says  on  behalf  of  himself.  In  tha 
first  place,  he  makes  an  objection  against  the 
credit  of  alfthese  witoesseii,  that  they  are  not 
to  be  believed,  because,  says  he,  they  are  known 
or  reputed  to  be  Roman  Catholics  and  Papists, 
and  their  consciences  and  their  oaths  are  large* 
especially  when  they  think  they  can  do  an  m- 
jury  to  any  Protestant;  and  therefore  they 
are  not  to  be  allowed  as  witnesses,  at  least 
their  credit  is  not  sufficient  to  induce  a  jury 
to  believe  them.  At  first  indeed,  he  urffed 
there  was  a  statute  and  a  law  that  did  duudile 
them  from  being  witnesses ;  but  1  must  tc^ 
you  there  is  no  such  statute,  nor  indeed  is  their 
being  Papists  any  diminution  at  all  to  the  cre- 
dit of  their  testimony  :  (For  Papiste  are  legal 
wttnesica^  andlbough  there  are  aevere  hivrv  1% 
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f  oakb  them  for  their  non^ooDibntoily  M  the 
church  of  England,  and  for  other  their  PopUi 
practices ;  yet  I  know  of  no  km  that  renders 
them  iniamous,  or  incapable  of  being  witnesses. 
For  you  are  to  consider  Pa{H8t8  are  Christians, 
and  swear  by  the  same  efangelists  that  Pro- 
testants do;  and  as  for  that  supposition,  that 
they  look  upon  Protestants  as  Heretics,  and 
can  have  a  dispensation  for  any  oaths  that  they 
take  against  them  ;  yon  are  to  consider,  as  it 
iias  been  very  well  observed  by  the  king's 
counsel,  that  they  are  never  like  to  obtain  any 
dispensation  or  pardon,  if  they  should  forswear 
themselves  to  defeat  the  designs  of  the  Popish 
party ;  and  therefore  it  is  a  very  inconsiderable 
objection,  and  in  this  case  hath  no  weight. 

But  then  he  does  insist  upon  it,  that  captain 
filair  is  not  to  be  believed  ;  and  there  are  two 
objections  he  makes  against  him.  First,  that 
he  did  deny  that  he  knew  any  thing  of  the  plot. 
For  Blair  being  upon  this  occasion  brought 
prisoner  to  the  Gate- house,  and  afterwards, 
upon  a  discourse  of  'some  news  in  the  Flyinff- 

Sist,  wherein  it  was  mentioned  that  captam 
lair  had  confessed  all,  and  made  a  full  dis- 
covery, and  thereupon  he  should  say,  he  was 
innocent  of  the  plot,  and  knew  nothing  of  it 
You,  gentlemen,  are  to  consider  the  weight  of 
this  objection.  First,  suppose  he  had  said  so, 
it  might  be,  he  was  not  willing  (as  he  was  not 
oblig^)  to  own  it,  and  would  not  ^confess  it  at 
that  time,  and  to  those  persons.  It  was  not 
his  interest  and  prudence  to  be  too  open  ;  and 
therefore  it  does  not  follow,  but  because  a  man 
would  not  trust  others  with  his  confession,  but 
denied  his  knowledge  of  a  plot  when  there  was  no 
occasion  for  him  to  own  it,  that  now  he  swears 
it  positively,  therefore  he  should  swear  falsely. 

But  secondly,  captain  Blair,  who  was  called 
for  the  vindication  of  himself,  and  his  tes- 
timony, has  upon  his  oath  declared  to  you, 
that  he  did  not  say  he  knew  not  any  thing  of 
the  plot,  but  did  deny  any  concern  in,  or  know  • 
ledge  of  the  assassination.  Now  this  business 
for  which  sir  John  Freind  is  tried,  is  not  for 
being  a  party  in  the  designed  assassination,  bat 
of  a  design  with  force  to  depoee  the  king,  and 
restore  king  James. 

Then  as  to  the  other  matter  that  was  upon 
Friday  night  last ;  Conrtney  the  witness  says, 
that  he  came  to  captain  Blair's  chamber,  and 
took  notice  of  his  being  to  be  a  witness  at 
Hicks*s-haUthe  next  day,  and  said,  I  pray  God 
direct  yon ;  and  he  says  his  wife,  then  present, 
said  it  was  against  his  conscience,  and  he 
seemed  to  be  in  very  great  troable  aboat  it, 
and  owned  as  much.  But  now  captain  Bkir 
faioiiBelf,  being  examined  upon  his  oath,  does 
den V  positively,  that  either  he  or  she  said  any 
such  thing  as  that  it  was  against  his  coiii* 
science :  He  says,  that  Ceurtney  got  id  to  hiai 
on  purpose  to  surprize  him,  and  he  was  aware 
nf  it,  and  his  design  being  to  keep  hinaelf  free 
from  all  company,  he  jgave  direotioos  to  the 
keeper  (as  the  keeper  himself  swears)  lo  let  no 
body  come  to  him  bnt  his  wife;  and  Mr. 
•Comunty  fatoodtd  hiwinif  upon  hm. 


Besides,  gentlemen,  yon  are  to  consider  the 
probability  of  that  whioh  Mr.  Courtney  saith : 
When  a  man  is  to  be  o  witoeia  the  next  dty 
upon  a  bill  of  indiotmeat  belbre  a  grand  jmy, 
that  he  should  be  so  indisoraet,  as  to  teU  any 
body  he  was  going  to  swear  against  his  con- 
science, is  strange  and  vary  noaooounlaUe. 
You  are  therefore  to  consicfer  of  this  whole 
matter,  what  evidence  oaptain  Bhiir  has  gives, 
and  the  import  of  it,  and  the  weight  ai^  cre- 
dibility of  that  evidence  which  is  given  against 
him. 

Then  sir  John  Freind  insisia  npoo  another 
matter :  Says  he,  I  am  a  Protestouit,  and  it  is 
not  likely  that  I  that  am  a  Protestaol  shooU 
conspire  with  Papista  against  Protestants ;  sod 
for  that  he  has  called  eight  witnesses,  who  tell 
yon  they  have  known  him,  some  twenty  years, 
some  more,  others  ten,  and  that  they  have 
frequently  conversed  with  him,  and  never 
knew  that  he  was  ever  popishly  aflfeoted,  and 
they  have  been  frequently  in  bis  oompaay 
since  the  Revolution,  and  they  never  knew  thai 
at  any  time  he  reflected  upon  the  govemraeflt ; 
nay,  I  think  one  said,  that  once  he  did  reprove 
a  man  for  talking  undecently  of  the  govern* 
jnent ;  that  he  used  constantly  to  go  to  charch 
four  or  fkve  years  ago  (though  there  is  no  ac- 
count of  that  since.)  And  uortioularly  there 
is  one  Mr.  Lupioo  that  was  his  chaplam,  and 
he  tells  you  be  was  in  his  house ;  and  there  be 
read  the  common- prayer  in  the  family  shioe 
the  Revolution,  and  prayed  for  the  king,  and  the 
late  queen,  and  sir  John  Freind  was  tSlen  pre- 
sent at  the  prayers,  and  particularly  wh«i  he 
prayed   for  the  present  king,   and   the  late 

aueen ;  but  he  says  he  himself  has  been  gone 
lenoe  five  years,  and  has  been  httle  oonversant 
with  him  since. 

There  is  another  witness  tells  yon,  he  hM 
been  in  sir  John  Freind's  company  divers  tinief, 
whom  he  believes  to  be  a  Protestant  of  the 
church  of  England,  and  hath  had  a  discoiuse 
concerning  the  present  govemnent ;  and  thaa 
sir  John  rretnd  said,  that  though  he  ooaM  not 
take  the  oaths,  and  thereby  conform  to  the  go< 
vernment,  yet  he  was  resolved  to  live  quietly 
under  it ;  and  would  not  engaspe  in  any  auittoer 
of  plot,  for  he  that  catched  him  in  the  cor& 
should  put  him  in  the  poand. 

This  is  the  sum  and  suhfctanoe  of  the  evi* 
denee  on  both  sides;  and  yon,  gentleineo, 
are  to  consider  the  weight  of  this  part  of  bis 
defence  too,  whether  it  be  a  sufficient  answer 
to  the  evidenae  given  against  him,  and  has 
weight  enough  to  out4NilaBce  what  the  wit* 
nesses  for  the  king  have  sworn  ?  For  ahhoogh 
be  was  a  Protestant,  yet  it  is  plain  he  had  oo 
great  Kkiag  to  the  government ;  sod  therefore 
would  not  take  the  oaths  ;  and  though  he  wu 
present  at  the  common  uvayer,  when  the  king 
end  qaeen  were  p^yea  for,  yet  whether  be 
joined  in  those  prayers  is  veiy  oaoefftain* 
There  are  a  gi«at  many,  who  are  not  very  ^^ 
affected  to  the  present  government,  that  etma 
to  ehnroh,  aod  are  preset  at  the  pobliopny^'* ' 
bat  it  may  be  a  rery  gwal  daabi,  whcthii 
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tiwy  jom  m  their  prayen  for  the  present  go- 
nromeot  or  do  ;  tiis  conseienee  that  soru^ee 
tbe  taking  the  oaths,  might  «oraple  that  too ; 
but  whether  sir  John  Freiiid's  beiog  a  Ph>- 
testaot,  and  his  declaring  he  would  never  be  in 
a  i^t,  be  a  sufficient  proof,  that  therefore  he 
nerer  was  in  one ;  and  tbat  his  fonuer  dis- 
coune  of  that  kind  should  discredit  these  wit- 
DMaes^  that  have  sworn  he  has  been  so  much 
coDseroed  in  a  Plot,  you  are  to  consider ;  and 
oomfMoing  the  weight  and  nature  of  the  evi- 
dence on  the  one  side,  and  the  other,  it  must  be 
left  to  your  determination. 

Then  there  is  another  thing  that  he  did  in- 
lut  upon,   and  that  is  matter  of  hiw.    The 
itatoteof  the  86tb  £d.  3,  was  read,  which  is 
the  great  statute  about  treasons  ;  and  tbat  does 
eontain  divers  species  of  treason,  and  declares 
what  shall  be  treason.    One  treason  is  the 
compassing  and  imagining  tbe  death  of  the 
kJD^ ;  another  is  the  levying  of  war :  Now, 
teyt  he,  hete  is  no  war  actually  levied ;  and  a 
bare  oonspiracy  or  design  to  levy  war  does  not 
tome  within  this  law  against  treason.    Now 
for  that,  1  must  tell  yon,  if  there  be  only  a 
conspiracy  to  levy  war,  it  is  not  treason :  but 
if  the  design  and  conspiracy  be  either  to  kill  tbe 
king,  or  to  depose  him,  or  imprison  him,  or  put 
.any  force  or  restraint  upon  biro,  and  tbe  way 
and  method  of  effecting  of  these,  is  by  levy- 
ing a  war,  there  the  consultation,   and  the 
coDspiracy  to  levy  a  war  for  that  purpose,  is 
high-treason,  though  no  war  be  levied  :  For 
such  consultation  and  conspiracy  is  ail  orert- 
SGt  proving  the  compassing  the  death  of  the 
king.  If  bicb  is  the  first  treason  mentioned  in 
the  statute  of  the  25th  of  £d.  3.    For  the 
words  of  that  statute  are  ;  *  That  if  any  naan 
shall  compass  or  imagine  the  death  of  the 
king.'    Now  because  a  man  designs  the  death, 
deposition  or  destruction  of  the  kinff,  and  to 
that  design,  agrees  and  consults  to  levy  war, 
thst  this  should  not  be  bigb-.treason,  if  a  war 
be  nol  actually  levied,  is  a  very  strange  doctrine, 
and  tbe  contrary  has  always  been  held  to  be 
hw.    There  may  be  a  war  levied  without  any 
deagn  upon  the  king's  person,  or  endangering 
of  it ;  which,  if  actually  leried  is  high-trea»- 
son  ;  but  a  hare  desigmng  to  levy  war,  with- 
out nM»re,  will  not  be  treason.    As  for  exam- 
ple ;*  if  persons  do  assemble  themsdvea,  and 
act  with  f^rce  in  opposition  to  some  law,  which 
they  think  inconvenient,  and  hope  thereby  to 
get  it  repealed  ;    this  is  levying  a  vrar  and 
treason,  though  puroosiagand  designing  it  is 
hot  so :   So  when  tney  endeavour  in  great 

*  "  Risiiig  with  force  to  pull  down  all  in- 
ckKures,  to  expel  strangers,  to  pull  down 
bawdy- bouses,  is  levying  of  war,  and  treason: 
but  a  bare  parposinff  and  designing  to  raise' 
such  a  force,  for  such  a  purpose,  is  not  tree- 
sen."  Note  to  former  Edition.  As  to  this,  see 
the  caae  of  Peter  Messenger  and  others  in  this 
Collection,  rol.  6,  p.  879,  sod  the  cases  there 
leferrsd  to,  together  with  Mr^  Ludm*s  obmr r a^ 
tioDs  thereoo. 
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numbers  with  fhrce  to  makesaroe  reformation  of 
their  own  hea<ls,  without  pursuinp^  the  methods 
of  the  law,  that  is  a  levying  of  war,  and  trea> 
son,  but  the  purposing  and  designing  it  is  not  so. 

But  if  there  be,  as  I  told  you,  a  purpose  and* 
design  to  destroy  the  king,  and  to  depose .  him 
from  his  throne,  or  to  restrain  him,  or  have 
any  power  over  him,  which  is  proposed  or  de- 
signed to  be  effected  by  war  that  is  to  be  levied, 
such  a  conspiracy  and  consultation  to  lery 
war,  for  the  bringing  this  to  pass,  is  an  overt* 
act  of  high-treason.  So  that,  Gentlemen,  as 
to  that  objection,  that  he  makes  in  point  of 
law,  it  is  of  no  force,  if  there  be  evidence  suf- 
ficient to  convince  you,  that  he  did  conspire  to 
levy  war  for  such  an  end.* 

Gentlemen,  the  evidence  you  hare  heard 
what  it  is,  you  may  consider  the  weight  of  it, 
and  the  circumstances  that  do  attend  it ;  and 
likewise  tbe  ansiivers  tbat  have  been  given  by 
tbe  prisoner  to  inralidate  that  evidence,  and  to 
prove  the  improbability  of  what  they  have  tes- 
tified aeainst  him.  You  have  heard,  I  say, 
tbe  evidence  on  the  one  side,  and  on  the  other : 
If  you  are  not  satisfied,  that  what  tbe  witnesses 
have  sworn  is  true,  thtf  sir  John  Freind  did 
engage  in  such  a  design  for  such  a  purpose, 
then  you  are  to  acquit  titm  ;  but  on  tne  o^wr 
side,  if  you  believe  that  sir  John  Freind  is 
guilty  of  what  tbe  witnesses  have  deposed 
against  him,  then  you  are  to  find  bim  Guilty. 

Juryman,  My  lord,  we  desire  we  may  have 
that  letter  with  us  that  was  produced  here. 

L.  C.  J.  No,  no,  yon  cannot  have  it  by  lair> 

Juryman.  May  it  not  be  led  with  the  fore- 
man, my  lord  ? 

X.  C  J.  No ;  but  you  may  look  upon  it  in 
court  before  you  go  away,  if  you  will. 

Then  the  Letter  was  handed  to  the  Jury, 
and  one  of  them  handed  it  to  the  prisoner. 

L.  C  J.  IVhy  do  you  do  so  ?  You  ahoukl 
not  give  the  nrisoner  the  letter. 

Juryman,.  It  was  done  lo  see  whether  it  was 
his  hand  ;  and  we  desire,  if  there  be  any  body 
here  that  knows  his  hand  writing,  or  that 
saw  him  write  it,  may  be  produced. 

X.  C.  J.  Why  P  Did  not  he  own  the  letter 
to  the  witness  afterwards  P  It  was  sworn  to  yea 
he  did ;  and  tbat  he  met  according  to  the  ap* 
pointmeBl  in  the  letter,  and  that  money  was 
paid. 

Then  the  Jury  withdrew  to  consider  of  thels 

»  As  to  this  matter,  see  Basfs  Pleaeef  the 
Crown,  chi^.  9,  aeet.  9,  and  the  Stat.  S§  G.  3^ 
c.  7,  s.  d6w  The  doctrine  of  constructive  Tree* 
son  is  much  a^tated  in  numerous  cases  in  this 
Work.  See,  m  particular,  the  Case  of  ioni 
Russed>Tol.  9,  p.  577,  and  the  discussions  to 
which  it  gare  rise,  vol.  9,  p.  695,  et  sef)w ;  the 
Case  of  lord  George  Gordon,  a.  d.  1780,  and 
thooe  of  Hardy  and  Home  Tooke,  a*  d.  1794<. 
See,  also,  Mr.  Luders's  Considerations  oa.^be 
Law  of  High  TVeason  in  ttio  article  of  Lef  yiH| 
War. 
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Tcrdict,  and  an  officer  was  tworn  to  keebtbem 
aooordiDg  to  law,  tiJl  agreed;  and  atioat  a 
ifoafter  of  an  lioar  afierwarda  tbev  ictorned 
into  court,  and  tbe  priaoiier  was  bioagfat  to 
the  bar. 

Clerk  of  Att.  Geotlemeny  answer  to  jmoat 
siames.    Thomas  Claik 

Mr.  Clwrk.  Heie.  (And  so  did  all  the  real 
«f  the  twel?e.) 

CL  efArr.  Oenttemen,  are  yon  agreed  of 
yonr  verdict  P^Jury.   Yes. 

CLvfArr.  Who  shall  say  ibr  yoa  ? 

Jury,    Oor  fbreman. 

CL  <fArt.  Sir  John  Freind,  hold  np  thy 


Guilty  ? — Foronon.   Guilty,  my  lord. 

CL4fArr»  What  goods  or  chatteb,  lands 
or  tenements  had  he  at  the  time  of  the  high- 
treason  committed,  or  at  any  time  since? 

JPoresum.    None,  Is  our  Knowledge. 

X.  C.  J.  Jailor,  look  to  him,  he  ia  found 
guilty  of  high -treason. 

CI.  (fArr.  Then  hearicen  to  your  Terdict 
«s  the  coort  has  recorded  it    Yon  say  that  sir 


John  Freind  is  ^1^  of  the  high'treana 
whereof  he  stands  indicted,  but  that  he  bad  no 
goods,  nor  chatlBls,  lands  nor  tenementi,  it 
the  time  of  tbe  high-treason  committed,  wat 
any  time  sinoe^  to  your  knowledge. 

X.  C.  J.   Dischaige  the  jury. 

CL^Arr,  Gentlemen,  the  court  dischaigfi 
yon,  and  tliaaks  yon  for  your  serrioe. 

X.  C.  J.  Then  we  bad  best  to  adjonni  tbe 
court  till  to-morrow  morning. 

CL  cfArr.    Oryer,  make  proclaoMtioB. 

Ctyer,  Oyez,  oyes,  eyes!  All  manoer  of 
persons  that  ha?e  any  thing  more  to  do,  at  tbii 
general  Sorioos  of  the  Peace,  Seawms  of  Oyer 
and  Terminer,  holden  for  tbe  ci^  of  Loadmi; 
and  Gnol-delively  of  Newgate,  holdeo  for  Ike 
city  of  London  and  couBty  of  Middlesex,  mtj 
depart  hence  Ibr  this  time,  and  give  their  at- 
tendance here  again  to*momw_moraiog  it 
seven  o^dock ;  and  God  save 


TImb  tbe  prisoner  was  carried  back  to  Neir« 
gale,  and  was  brought  tbe  next  day  to  tbe  btf 
to  offer  what  he  had  to  say  for  slay  of  jiul^- 
ment;  and  afterwards  received  sentence  if 
death  aa  a  traitor. 


S85.  The  Trial  of  Sir  William  Pabkyns,  knt.  at  the  Oid-Baileji 
for  High  Treason :  8  William  III.  a.d.  1696.* 


2Vies(%,  MmtcH  24, 1696. 

This  day  the  Trial  of  Sir  William  Parkrns, 
knt.  came  on  at  the  Sssnons-Uoose,  01d« 
Bafley,  for  High-Treason. 

CL  of  the  At.  Cryer,  make  Proclamation. 

Crycr,  Oyes,  Oyes,  Oyes.  All  manner 
of  persons  that  bare  any  thug  more  to  do  at 
Ms  gmeral  sessions  of  the  peace,  sessionsof 
Oyer  and  Terminer,  holden  for  the  City  of 
London ;  and  Gad-deltrery  of  Newgate  holden 
ibr  the  City  of  London  and  coooty  of  Middle- 
sex, and  were  adjourned  over  to  this  day,  draw 
near,  and  gire  your  attendance,  for  now  they 
will  proceed  to  the  Pleas  of  the  Crown  for  the 
same  city  and  county:  and  God  sa?e  the 
King. 

C7.  ofAr.  Middlesex.  Cryer,  make  pro- 
cbmation. 

Cryer,  O  yes.  Yon  good  men  of  the  coon^ 
of  luddlesex,  summoned  to  appear  here  this 
day,  to  try  between  our  sovereign  Lord  the 
king,  nnd  the  prisoner  that  shall  m  at  the  bar, 
nnawer  to  your  names  ss  you  shall  be  called, 
«Tcry  roan  at  the  firrt  call,  upon  pain  and  peril 
shall  (all  thereupon.  ' 

*  See  East's  Pleas  of  the  Crown,  chap.  2, 
sect.  8, 9,  and  the  authorities  there  cited.  8ee 
too,  in  this  Collection,  tbe  caaes  of  sir  Henry 
Vane,  vol.  6,  p.  1 19,  of  Messenger  and  othera, 
¥ol.6,  o.  879  ;  of  Wbitebread  and  others,  vol.  7| 
p.  311 ;  of  Dammaree  and  others,  a.  d.  1710, 
9nd  of  Daacon,  a.  d.  1746* 


Then  the  Jury  that  were  returned  in  lbs  pie* 
oel  were  all  Cilled  over,  and  the  appeaiaoon 
of  those  who  answered  to  the  call  wese  re- 
corded. 

About  ten  ofthe  dock  the  Judges,  (to  wit,) 
the  Lord  Chief  Justice  Holt,  the  Lord  Chief 
Justice  Treby,  and  Mr.  Justice  Rokebj,  ctiM 
into  the  court. 

CL  ofAr.  Set  sir  William  Ftrkyns  to  tW 
bar.  (Which  was  done.)  Sir  William  P^- 
kyns,  nold  up  thy  hand. 

Farkym.  My  lord,  if  you  pleaae,!  humUy 
beg  the  favour  of  one  word  before  I  am  v* 
raigned.  My  "wife  coming  to  see  me  ia  mj 
distress,  sent  np  a  trunk  iS  lioen  for  our  eie, 
and  the  sherifi  of  London  have  seised  it,  ^ 
do  detain  it.  It  has  linen  io  it,  and  all  her  oe- 
cesaary  things,-  and  all  things  have  been  toi 
from  me,  since  I  was  apprehended*  but  what  s 
there ;  I  have  nothing  to  aubaist  upon  but  wbat 
is  there ;  for  no  money  can  I  get  from  any  bodf . 
nobody  will  pay  us  a  farthing. 

Mr.  Sheriff  fittcActfigAam.  My  lord,  we  me 
sent  for  to  Mr.  Secretory  Trumball's  offio^ 
and  when  we  came  there,  there  was  a  truw 
that  had  been  aeixed,  as  bdongiog  to  sir  Vi'^ 
liam  Parkyns ;  and  when  we  came  tbitberit 
was  opened,  and  there  was  in  it  some  houshas 
linen,  and  some  plate«  and  Mr.  i^^<^>|^^ 
Thunball  was  pleased,  after  having  searcbci 
Uie  trunk,  to  seal  it  up,  and  deGver  it  to  o^ 
brother  and  me,  to  be  kept ;  and  this  is  all «( 
kirawofit. 


€5J 


Jbr  High  Treataiu 


A.  D.  1606. 


[66 


L.  C.  J.  Holi,  Where  was  this  traok 
■eized? 

8h.  Buckingham.  We  fband  it  in  the  secre- 
tary's office,  and  it  was  deli?ered  to  as  there, 
and  we  gave  a  receipt  for  it  to  brin|r  it  dowa 
again  when  called  for ;  we  did  not  seize  it. 

L,  C,  J.  Look  ye,  sir  WiJIiam  Parkyns, 
your  trunk  was  seized,  I  suppose,  in  order  to 
search  for  papers. 

Parhftu.  Yes,  i  believe  it  was ;  but  I  hope 
it  shall  be  delivered  back  now  they  have  found 
nothing  in  it,  and  I  have  nothing  elsa  to  sub- 
sist upon  but  what  is  there. 

L.  C.  J.  Is  there  any  plate  there?  What  is 
there  in  the  trunk  ? 

Sh.  Buckingham,  There  is  some  diaper  and 
damask  linen,  a  carpet  and  some  pieces  of 
plate,  two  or  three  hundred  ounces  of  plate,  for 
ouffht  I  know.  We  had  it  from  the  Secretary 's 
office ;  we  did  not  seize  it. 

[Then  the  Judges  consulted  among  them- 
•elves.] 

X.  C.  J.  He  ought  to  have  his  pUte  to  sell, 
to  support  him  that  he  may  have  bread. 

Furkjfnt.  Will  your  lordship  please  to  direct 
the  sheriff  to  deliver  it  baek  ? 

X.  C.  J.  Well,  some  care  or  other  shall  be 
taken  in  it. 

Parkynt.  My  lord,  I  have  nothing  to  subsist 
upon,  unless  1  can  make  something  of  what  is 
there:  I  have  a  wife  and  four  children,  and  no- 
thing to  subsist  upon.         « 

X.  C.  J.  Let  your  wife  make  application  for 
it  at  the  Secretary's,  it  cannot  now  be  done 
iiere.  Why  did  you  not  make  complaint  of  it 
before?  If  you  bad,  care  had  been  taken  in  it. 

Parkyns.  I  was  told  there  was  a  petition ; 
for,  my  lord,  I  was  a  dose  prisoner,  and  thev 
told  me  there  was  a  petition ;  but  my  wito 
never  mentioned  any  thing  of  it  to  me  till  af- 
terwards; and  they  talked  of  an  order  of  coun- 
cil that  they  had  lor  the  sheriff's  seizing  it ; 
but  when  I  came  to  enquire  into  it,  there  was 
no  order  about  it,  but  only  to  search  and  exa- 
mine it. 

X.  C.  J.  Well,  some  order  shall  be  taken 
about  it. 

Sh.  Buckingham,  My  lord,  we  have  given  a 
receipt  to  tlie  Secretary  for  it. 

X.  C,  J.  But  he  must  have  wherewithal  to 
subsist  and  buy  him 'bread  wbile  he  is  in 
prison. 

Sh.  Buckingham,  My  lord,  I  see  Mr.  Bur- 
leigh there,  who  was  sir  John  Freind's  soli<* 
cttor;  1  would  humbly  move  your  lordship 
that  it  may  be  inquired  into,  how  he  came  by 
the  pannel  of  the  jury  yesterday  ?■  For  it  seems 
to  reflect  upon  us,  as  if  we  had  given  the  pri- 
soner a  wrong  pannel. 

Just.  Rokaty,  No,  I  think  there  can  be  no 
reflection  upon  you;  but  I  think  it  would  be 
Tery  proper  to  ha\e  the  roatterexamined. 

LiC.J.  Ay,  let  Burleigh  come  in.  [Which 
he  did.]  Pray,  how  came  you  by  the  pannel 
which  you  gave  lo  sir  John  Freind  ? 

Burleigh,  My  lord,  1  had  three  several  co- 
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pies  sent  me  by  sir  John  Freind's  friends,  to  the 
Horn  tavern  about  three  or  four  o'clock,  and 
I  delivered  one  of  them  to  sir  John  Freind  ; 
but  he  had  one  before  I  delivered  mine. 

X.  C.  J.  Who  sent  them  to  you,  or  brought 
them  to  you  ? 

Burkigh.  I  had  them  brought  to  me  by  a 
porter. 

Mr.  Baker,  You  know  you  might  have  had 
it  from  the  proper  officer,  tor  asking. 

Burl,  1  had  them  brought  me  Trom  Sir 
John  Freind's  friends. 

X.  C.  /.  Can  yon  tell  who  had  it  from  tb# 
sheriff? 

Burl,  Bfy  lord,  I  know  not:  I  bad  three 
copies  sent  me  in  a  quarter  of  an  hour's  time ; 
whence  they  came,  I  know  not ;  the  sheriff 
knows  me,  and  every  body  else. 

Sh.  Buck,  1  do  know  you,  and  would  have 
you  be  fair  in  your  practice. 

Baker,  The  inquivy  is  made,  because  m 
false  copy  is  put  u^n  him ;  you  might  have 
had  a  true  copy  if  you  had  applied  yourself 
right. 

Burl,    I  sent  to  Mr.  Farringdon  for  tt« 

X.  C.  J.  The  sheriff  delivered  it  the  se- 
condary, who  is  the  proper  officer. 

Just.  Rokeby,  Sir  John  Freind  said  be  liail 
it  from  him  yesterday. 

Burl,  But  he  had  one  belbre ;  how  he 
name  by  it,  I  can't  tell ;  nor  whence  those 
came  that  were  brought  me  in. 

Just.  Rokeby,  If  you  wiU  not  take  care  to 
go  to  the  rii^ht  place,  it  is  nobody's  fault  but 
your  own,  ifyou  suffer  by  it. 

Burl,  I  was  with  my  lady,  and  delivered 
a  petition  for  this  trunk. 

X.  C.  J,  But  it  seems  it  was  under  the 
conusance  of  the  secretary,  and  direction  was 
given  to  go  thither :  some  care  or  other  nuist 
be  taken  in  it,  and  shall ;  but  go  on  now  to  ar- 
raign the  prisoner. 

CL  ofArr,  Hold  op  thy  hand.  (Which  be 
did.)  Thou  standest  indicted  in  Middlesex  by 
the  name  of  sir  William  Parky ns,  lato  of  the 
parish  of  St.  Paul  Covent» Garden,  in  the 
county  of  Middlesex,  kt.  For  that,  Whereas 
an  open,  and  notoriously  public  and  most  sharp 
and  cruel  war,  for  a  long  time  hath  been,  and  yel 
is,  by  sea  and  by  land,  had,  carried  on,  and  pro- 
secuted by  Lewis  the  French  king,  against  the 
most  serene,  most  illustrious,  and  most  excel* 
lent  prince,  our  sovereign  lord  William  the  dd, 
by  the  grace  of  God,  of  England,  Scotland, 
France,  and  Ireland,  king,  defender  of  the 
faith,  ^c.  During  all  \^nich  time,  the  said 
Ijewis  the  French  king  and  his  subjects  were, 
and  yet  are  enemies  of  our  said  lord  the  kin^ 
that  now  is,  and  his  subjects,  You  the  said  sur 
William  Parkyos,  a  subject  of  our  said  sove- 
reign lord  t(ie  king  that  now  is  of  this  kingdom 
of  fingtamJ,  well  knowing  the  premises,  not 
having  the  fear  of  God  ta  your  heart,  nor 
weighmg  the  duty  of  your  allegiance,  but 
being  moved  and  seduced  by  the  instigation  of 
the  devil,  as  a  iahie  traitor  against  the  said 
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most  Bcreoe,  most  clement,  and  most  ezcenent 
prince,  oar  said  sovereign  lord  William  the  Sd, 
now  king  of  England,  &c.  your  supreme,  true, 
natural,  rigbtful,  lawful,  and  undoubted  sore- 
reign  lord  ;  the  cordial  love,  and  true  and  due 
ob^ience,  fidelity  and  allegiance,  which  every 
subject  of  our  said  lord  the  khag  that  now  is, 
towards  him  our  said  lord  the  king,  should 
bear,  and  of  right  ought  to  bear,  withdrawing, 
and  utterly  to  extinguish,  intending  and  con- 
tiiTing,  and  with  all  jour  strength  pnrposing, 
designinji^  and  endeavouring  the  government  of 
Ibis  Kingdom  of  England,  under  him  our  said 
lord  the  king  that  now  is,  of  right,  duly,  hap- 
pily and  very  well  established,  altogether  to 
•ubvert,  change,  and  alter ;  as  also  the  same 
our  soverpign  lord  the  king  ta  death  and  6nal 
destruction  to  put  and  bring ;  and  his  faithful 
•nhjects,  and  the  freemen  of  this  kingdom  of 
England,  into  intolerable  and  most  miserable 
■lavery,  to  the  aforesaid  French  king,  to  sub- 
due and  bring ;  the  first  day  of  July,  in  the 
7th  Tear  of  the  reign  of  our  said  sovereign  lord 
the  king  that  now  is,  and  divers  other  days  and 
tiroes,  a^  well  liefore  as  after,  at  tlie  parish  of 
St.  Paul  Covent- Garden  aforesaid,  in  the 
county  aforesaid,  falsely,  maliciously,  de- 
▼ilishry  and  traitorously  did  compass,  imagine, 
contrive,  purpose,  design  and  intend  our  said 
sovereign  lord  the  king  that  now  is,  then  your 
Bopreuie,  true,  natural,  rightful,  and  lawful 
sovereign  lord,  of  and  from  the  regal  state, 
title,  honour,  power,  crown,  command,  and 

Sovemmeut  of  this  kingdom  of  England,  to 
epose,  cast  dovm,  and  utterly  to  deprive; 
and  the  same  our  sovereigti  lord  the  king,  to 
kill,  slay,  and  murder ;  and  the  aforesaid  Lewis 
the  French  king,  by  his  armies,  soldiers, 
legions,  and  subjects,  this  kingdom  ^  £lng- 
land  to  invade,  fight  with,  conquer,  and  sub- 
due, to  move,  stir  up,  procure  and  aid ;  and  a 
miserable  slaughter  among  the  faithful  sub- 
jects of  our  said  lord  the  king,  throughout  all 
this  whole  kingdom  of  England,  to  make  and 
cause;  and  that  you  the  said  sir  William 
Parkyns,  to  the  aforesaid  enemies. of  our  said 
lord  ttie  king  that  now  is,  then  and  there,  dur- 
ing the  war  aforesaid,  traitorously  were  ad- 
hering and  aidmg ;  and  the  same  mast  abo- 
minable, wicked  and  devilish  treasons,  and 
traiterous  compassings,  eontrivances,  inten- 
tions, and  purposes  of  yours  aforesaid,  to  fulfil, 
perfect  and  bnng  to  effect ;  and  in  prosecution, 
perfbrmanoe,  and  execution  of  the  traiterous 
adhesion  aforesaid,  you  the  sakl  sir  William 
Parky ns,  as  such  a  false  traitor,  during  the  war 
iforesaid,  to  wit,  the  same  Isl  day  of  June,  in 
the  year  abovesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  divers  other  days 
«nd  times,  as  well  t»sfore  as  afier,  there  and 
elsewhere  in  the  same  county,  falsely,  ma- 
liciously, advisedly,  secretly,  and  traiteronsly, 
and  with  force  and  arms,  with  one  Robert 
Chamock,  Qate  of  High-TVeason,  in  contriving 
and  oonspjnng  the  dfiath  of  our  said  sovereign 
lord  the  king  that  now  is,  duly  convicted  and 
atlainted)  and  with  dif  ers  other  false  trailocs, 


to  the  jurors  unknown  did  meet,  pfvpose,  treat, 
consult,  consent,  and  agree,  to  procure,  from 
the  afoKsaid  Lewis  the  French  king,  of  his  sab- 
jects,  forces,  and  soldiers,  then  and  yet  enemies 
of  our  said  lord  the  king  that  now  is,  great  num- 
bers of  soldiers  and  armed  men,  this  kingdom 
of  England  to  invade  and  tight  with,  and  to  levy, 
procure  and  prepare  g^^at  numbers  of  armed 
men  and  troops,  and  legions  against  our  said 
sovereign  lord  the  king  that  now  is,  to  rise  op 
and  be  formed ;  and  with  those  enemies  at  and 
upon  such  their  invasion  and  entrance  into  this 
kiuf^om  of  England,  to  join   ami  unite ;  re< 
bellion  and  war  against  him  our  said  sovereign 
lord  the  king,  within  this  kingdom  ot'lCnglaod, 
to  make,  levy,  and  wage;  and  the  same  our 
sovereign  lord  the  king  so  as  aftwesaid  to  d^ 
pose,  and  him  to  kill  and  murder.     And  for- 
ther,  with  the  skid  false  traitors,  the  same  first 
day  of  July,  in  the  year  alK>vesaid,  at  t!>e  parish 
aforesaid,  in  the  county  aforesaid,  traitorously 
you  did  consult,  consent,  and  agree  to  seod 
the  aforesaid    Robert  Chamock   as    a  mes- 
senger from  you  the  said  sir  Win.  Parky  ns, 
and  the  same  other  traitc^v  unknown,  as  far 
as,  and  into  the  hingdom  of  France,  in  parts 
beyond  die  seas,  to  James  the  Sd,  late  aing 
of  England,  to  propose  to  him,  and  desire 
of  him  to  obtain  of  the  aforesaid  French  kiog, 
the  soldiers  and  armed  men  aforesaid,  for  the 
invasion  aforesaid  to  be  made ;  and  intelKgeoce 
and  notice  of  stich  their  traitiirotlS  intentions, 
and  adhesions,  and  all  the  premises  to  the  said 
late  king  James,  and  the  said  other  enemies 
and  their  adherents,  to  give  and  exhibit ;  and 
them  to  inform  of  the  said  things,  particulars, 
and  circumstances  therennto  relating  ;  as  also 
intelligence  fVom  them  of  the  late  intended  in- 
vasion, and   other  tBings  and  circumstances 
concerning  the  premises  to  receive,  and  them 
to  yon  the  said  sir  William  Parkyns,  and  the 
said  other  traitors  in  this  kingdom  of  England, 
to  signify,  report  and  declare,  in  assistance, 
animation,  and  aid  of  the  said  enemies  of  our 
said  sovereign  lord  the  king  that  now  is,  in  tho 
war  aforesaid :  and  to  stir  up  and  procure  those 
enemies  the  more  readily  and  boldly  this  king- 
dom of  England  to  invade,  the  treasons  and 
traitorous  contrivances,  compassings,  imaginar 
tions  and  purposes  of  you  the  said  sir  William 
Parkyns  afbrosaid  to  perfect  and  fulfil,  and  all 
the  premises  the  sooner  to  execute,  manage 
and  perform,  and  the  invaswn  aforesaid  to  ren- 
der and  make  the  more  easy,  you  the  said  sir 
William  Parkyns  aflerwards,  to  wit,  the  10th 
day  of  February,  in  the  year  abovesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  aod 
divers  other  days  and  times,  as  well  before 
as  after,  .there  and  ^elsewhere  in  the  same 
Goimty,  falsely,  maliciously ,  advisedly,  secretly, 
traitorously  and  with  force  and  arms,  with  the 
aforesaid  Robert  Chamock,  and  very  mnvy 
other  false  traitors  to  the  jurors  unknown,  did 
meet,   propose,    treat,  consult,  consent   and 
agree,  bnn  our  said  sovereign  lord  the  king  that 
now  b,  by  lying  in  wait  and  deceit,  to  assassi- 
nate, kill  mod  mivder;    and  that  execrablef 
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tlwmiiwliifi  aod  dctMtable  unannation  and 
kilUoi^  the  leooer  Id  eiBcute  and  perpetrate, 
afterwards,  to  wit,  the  same  day  and  year, 
there  traiterooalv  yoa  did  treat,  propose  and 
eonsvU  with  tneee  traitors,  of  the  ways, 
methods,  and  means,  and  the  time  and  place 
where,  when,  which  way,  and  how  our  said 
lOferngn  lord  the  kine,  so  by  \y\ng  in  wait, 
the  sooner  aught  be  kiiM  and  slain  ;  and  did 
oonsent,  ^ffee  and  assent  with  the  same  traitors, 
that  forty  horsemen  or  thereabouts  of  those 
traitors,  and  otfaos  by  tliem  and  yon  the  said 
air  William  Farkyns  to  be  hired,  procured  and 
paid,  with  guns,  carbines  and  pistols  with  gun* 
powder  aM  leaden-ballets  cnarged,  and  with 
swords,  mpiers  and  other  weapons  armed, 
■hodd  lie  in  wait  and  be  in  ambush  our  said 
lord  the  king  in  his  coach  beiog  when  he 
shoald  go  abroad,  to  attack ;  aBdthatacer^in 
and  competent  nomber  of  those  men  so  armed, 
abeald  set  opon  the  guards  of  our  said  lord  the 
king  then  and  there  attending  him,  and  being 
with  him,  aod  should  orer-power  and  fight 
with  them,  whilst  others  of  the  same  men  so 
aroied  him  our  said  lord  the  king  should  kill, 
d^r*  end  murder ;  and  that  yoa  the  said  sir 
'Wilfiam  Farkyns,  then  and  there  did  take 
npoa  yoa  to  provide  five  horses  for  those 
meo  which  shoald  so  kill  and  marder  our 
■aid'sofereiffa  lord  the  king  ;  and  also  that 
3roa  the  amd  sir  William  Parkyns,  your  trea- 
sons, and  all  your  traiterous  intentions,  designs 
and  oontriTances  aforesaid  to  execute,  perpetrate, 
folfil  and  bring  to  effect,  afterwards,  lo  wit,  the 
day  and  vear  last  abovesaid,  at  the  parish  afore- 
said, in  the  county  aforesaid,  divers  horses,  and 
▼ery  many  arms,  'guns,  carbines,  rapiers  and 
swords,  umI  other  weapons,  ammunition  and 
warlike  things,  and  military  instruments,  falsely, 
maticioasly  secretly,  and  traitorously  did,obtain, 
boy,  ffatber,  ami  procure ;  and  to  be  bought,  ob- 
tained, gathered,  and  procured  did  cause,  and  in 
^our  custody  had  and  detained,  with  that  ioten- 
tioa  them  in  and  about  the  detestable  abominable 
aod  execrable  assassination,  killing,  and  mur- 
der of  our  said  k>rd  the  king,  and  the  invasion 
aforesaid,  as  aforesaid,  to  use,  employ  and  be- 
stow ;  aod  also  your  treasons  and  all  your  trai- 
torous intentions,  pur(K)ses,  and  contrivances 
aforesaid  to  execute,  perpetrate,  fulfil  and  fully 
brmg  to  effect,  you  the  said  sir  WiUiam  Pftr- 
k vos,  afterwards,  to  wit,  the  day  and  year  last 
abovesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  falsely,  maliciously,  adfisedly, 
secretly  and  traitorously,  divers  soldiers  and 
■Den  armed,  and  ready  to  be  armed,  after  the 
said  detestable,  abominable  and  execrable  assas- 
sinatioa,  killing,  and  murder  of  our  said  so?  e- 
reiga  lord  the  king  so  as  aforesaid  should  be 
done  perpetrated  and  committed,  to  rise  and 
muster,  and  war  and  rebellioa  withia  this 
kingdom  of  En^nd  to  make  and  wage,  and 
with,  the  eaemiea  of  our  said  lord  the  king, 
foreigners  and  strangers,  subjects  and  soldiers 
«f  the  said  Lewis  the  French  king,  being  about 
to  invade  this  kingdom  of  England,  al  and 
upon  their  invasion  and  entraaoe  into  this  kuig- 
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dom  then  expected  to  be  shortlj^  made,  them- 
selves,  together  with  you  the  said  sir  WiHiam 
Parkyns,  to  join  and  unite,  and  into  troops  and 
legions  to  form,  you  did  levy,  list,  and  retain, 
and  did  procure  to  be  levied,  fisted  and  retained  ; 
and  those  soldiers  and  men  for  the  treasons, 
intentions  and  purposes  aforesaid,  then  and 
there,  and  afterwards  in  readiness  you  had» 
against  the  doty  of  ;^our  allegiance,  and  against 
the  peace  of  our  said  sovereign  lord  the  king 
that  now  is,  his  crown  and  dignity  ;  as  also 
against  the  form  of  the  statute  in  this  eaaa 
made  and  provided. 

How  sayest  thou,  sir  William  Parkyns,  Art 
thou  Gnilty  of  this  high  treason  whereof  thoa 
sUndest  indicted,  or  Not  Guilty  P 

Parkyns.    Not  Gnilty. 

CL  m  Ar^  Culprit,  tiow  wilt  thou  be  tryed  f 

Park^w,  By  God  and  my  oouncry. 

CLofAr,  (xod  send  thee  good  deliverance. 

Farkym.  My  lord.  If  your  lordship  pleaasi 
to  favour  me  with  a  word  or  two. 

X.  C  /.  Ave,  what  say  you,  sir? 

Parkyns,  My  lord,  I  have  been  kept  in  hard 
prison  erer  since  I  was  committed,  nobody  has 
been  suffered  to  come  to  me  till  Friday  last, 
then  mr  counsel  came  to  me;  aod  being 
charged  with  many  facts  as  I  see  in  this  indict* 
ment,  it  will  be  necessary  to  have  divera  wit* 
nesses  to  clesr  myself  of  these  particulars; 
thev  ai»  dispersed  up  and  down,  and  1  have 
ha«f  no  time  to  look  afler  Utem*  and  therefore  1 
beg  your  lordship  to  put  off  my  trial  till  ooo- 
therday. 

L.  v.  J.  When  had  yoa  first  ootice  of  yoiv 
trial? 

Parkyns,  The  first  notice  of  my  trial  was  oa 
Wednesday  last,  in  the  afternoon. 

L.  C.  J.  That  is  a  sufficient  time  of  notice  ; 
sure  yon  mieht  have  provided  your  witoesseoi 
and  prepareofor  it  by  this  time. 

Parkyns.  But,  my  lord,  being  kept  so  ckise 
prisoner,  I  had  no  opportunity  for  it ;  for  it 
was  not  posifible  for  me  to  get  any  body  to  cooM 
to  me  till  Friday  noon,  not  so  much  as  my 
counsel,  and  then  there  was  hot  two  days« 
Saturday  and  Monday,  (Sunday  is  no  day  mt 
any  business)  and  it  is  impossible  for  me  to  bs 
ready  in  the  manner  that  I  out;bt  to  be.  It  ia 
a  perfect  distress  and  bardRhipupon  me,  to  be 
put  so  soon  opon  my  trial  without  my  witnesses^ 
and  what  should  enable  me  to  make  my  defence  ( 
therefore  I  humbly  intreat  your  lordship  lo  put 
it  off  till  another  day. 

L.  C.  J.  What  witness  do  you  want^  sir 
WUtiamP 

Parkyns,  I  have  divers  witnesses,  my  lordf 
that  can  give  an  account  where  I  was  firooa 
time  to  time ;  but  they  are  many  of  them  out 
of  town,  and  (  have  sent  about  every  way,  but 
oaunot  get  them  together  in  so  short  a  time. 

L,  C.  J.  When  bad  he  notice  of  his  trial  ? 

Mr.  Baker.  On  Wednesday  I  told  him,  that 
he  must  expect  to  be  tried  this  day,  and  withal^ 
that  if  he  would  name  oie  any  counsel  that  he 
would  have  come  to  him,  he  should  have  as 
order  next 
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X.  C.  J.  Yoa  were  told,  it  seems,  on  Wed* 
nesda V  that  yoa  might  have  what  oonniel  yoo 
woald. 

Mr.  Baker,  And  he  had  an  order  upon 
Thureday  momiog  for  his  coaose). 

Parkym.  I  could  not  have  it  without  appli- 
catioD  to  the  court  at  Whitehall,  and  coald  have 
nobody  to  come  to  me  till  Thursday,  and  it  was 
Friday  before  I  could  get  my  counsel  to  me, 

X  C.  J.  You  might  have  sent  for  your  wit* 
'Besses  on  Thursday,  and  employed  somebody 
about  that  matter  then. 

Parkins,  The  solicitor  that  I  employed  was 
employed  otherways,  and  1  could  not  employ 
any  body  else. 

X.  C.  J.  Yes ;  yoa  might  have  employed 
any  other  about  that  iHisiness. 

Parkynt,  I  had  nobody  to  send,  I  was  kept 
dose,  and  nobody  permitted  to  come  to  me. 

JL  C.  J.  Yoar  Solicitor  you  desired  had 
leare  to  come  to  yoa. 

Mr.  Baker,  You  know  that  those  you  sent 
for,  you  had  an  order  for. 

Parkynt,  I  could  not  get  him  till  Thursday 
to  me,  1  had  no  messengers  to  send  till  then. 

Mr.  Baker,  1  gave  the  keeper  direction,  to 
let  him  have  persons  come  to  him  to  send  on 
any  errand. 

X.  C.  X  The  keeper  had  orders,  it  seems,  to 
tetany  messenger  come  to  you ;  and  he  would 
have  helped  you  to  somebody  to  send  of  thb 
errand,  to  be  sure. 

Keeper,  I  always  did  it,  as  soon  as  I  know 
they  have  notice  ot  their  trial. 

Parkytu,  But  the  keeper  is  not  always  in 
the  way ;  and  besides,  when  I  bad  notice  given 
me  of  my  trial,  it  was  execution  day,  and  he 
was  not  at  home  that  day. 

X.  C.  J.  He  names  no  witnesses,  only  he 
eays  he  has  divers  witnesses,  adther  is  there 
any  oath  made  of  a'hy  witnesses ;  pray  how 
loni;  is  it  since  you  were  oommitied  ? 

Parkynt,  I  was  committed  this  day  fort- 
night. 

X.  C  J,  Your  commitment  charged  you 
with  high-treason,  and  therefore  you  knew 
what  you  stood  accused  of;  were  yoo  not  com- 
mitteu  fbr  high-treason  f 

Parkym,   i  es,  my  lord,  I  believe  I  was. 

SoL  Gen.  (Sir  John  Hawl«s)  My  lord,  he 
bad  a  very  fair  time  to  prepare  for  bis  defence, 
for  he  saw  his  name  In  the  proclamation  a  good 
while  before  he  was  taken,  and  there  it  is  de- 
clared what  he  stands  charged  with. 

X.  C.  J.  You  might  have  bad  a  copy  of 
your  commitment,  you  had  a  right  to  have  it, 
and  thereby  you  might  have  seen  what  you 
were  accnsed  of. 

Keeper,  We  never  do  deny  it,  if  it  be  de- 
manded. 

X.  C.  J,  Yon  cannot  deny  it;'  you  know 
what  penalty  yoo  are  under  if  you  do. 

Parians*  Mooody  was  permitted  to  come  to 
me. 

X.  C.  J.  Yon  might  have  asked  for  a  copy, 
er  any  body  else ;  for  you  bad  nottoe  of  your 
trial  so  kwg  ago  as  Wednesday  last. 


Mr.  Baker.  I  gave  him  notice  of  his  trial  on 
Wednesdi|y,  and  men  told  him  he  must  pr»pire 
for  it  agamst  this  day ;  he  said  he  would  ea- 
deavour  to  petition  ror  a  tonger  time ;  I  told 
him  it  would  be  in  vain,  for  he  must  prepare  for 
his  *  trial  to  day,  and  oould  have  no  loogar 
time. 

X.  C.  J,  Sir  William,  truly  we  do  not  ae^ 
any  reason  to  put  off  the  trial  upon  these  tag- 
gestioos. 

Parkyns,  My  lord,  it  is  very  hard ;  tbea  1 
humbly  beg  I  may  have  the  favour,  that  1  may 
have  counsel  allowed  me ;  I  have  no  skill  m 
indictments. 

X.  C.  J.  We  cannot  allow  counsel. 

Parkyns.  My  lord,  if  I  have  no  counsel,  I 
do  not  understand  these  matters,  nor  whit 
advantage  may  be  proper  for  me  to  take  in  these 


X.  C,  J,  You  are  not  ignorant,  snr  WillisiDi 
that  counsel  has  been  always  refined  when  de- 
sired ID  such  cases. 

Parkym,  My  lord,  there  is  a  new  act  of 
parliament  that  is  lately  made,  which  allovs 
counsel. 

X.  C.  J.  But  that  does  not  commence  yet, 
sir  Willum. 

Parkyns,  My  lord,  it  wants  hut  one  day. 

X.  C.  J.  That  is  as  much  as  if  it  were  a 
much  longer  time :  for  we  ajre  to  proceed  oc- 
cording  to  what  the  law  is,  and  not  what  it 
will  be. 

Parkyns.  But  it  is  declarative  of  the  comBHw 
law,  because  it  says  it  was  always  Just  and  res* 
sonable. 

X  C.  J.  We  cannot  alter  the  law  till  law- 
makers do  it. 

Parkym,  Will  your  lordship  be  pleased  !• 
let  it  be  read? 

X  C.  J.  Ay,  if  you  havea  mind  to  it,  itsbtA 
be  read. 

Parkyns,  Yes,  if  your  lordship  pleases. 

X.  C.  J.  Head  it. 

CLofArr,  (Reads.)  ««  An  Act  for  regnb- 
ting'ot  Trials  in  Cases  of  IVeason,  and  nus- 
prision  of  treason."  (7  Will,  and  M.  Cap.  d.) 

All  the  first  paragraph  of  the  new  Act  was 
read. 

X.  C.  J.  Look  ye,  sir  William  Psrkyns,  this 
law  has  not  taken  any  effect  as  yet;  but  the 
law  stands  as  it  did  before  the  making  of  this 
act. 

Parkyns,  But,  my  k>rd,  the  law  says  it  is 
just  and  reasonable  that  it  should  be  so. 

X.  C.  X  We  go  according  to  the  law  as  we 
find  it  is. 

Parkyns,  And,  my  lord,  what  is  just  and  rea- 
sonable to-morrow,  sure  is  just  and  reasonable 
to  day ;  and  your  lordship  may  indulge  me  in 
this  case,  especially  when  you  see  how  streidit 
notice  1  have  had,  and  what  a  little  time  htf 
been  allowed  me,  that  I  am  not  able  to  make 
any  defence. 

X.  C.  X  We  cannot  make  a  kw,  we  must  go 
according  to  the  Inw;  that  mnstbeearruls 
auddirectien* 
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Parkynt.  Ym,  wy  lord,  but  what  b  JDst  and 
reaaoptble,  sure  b  law :  tbe  law  is  gronnded 
upon  reason. 

X.  C.  J.  Tbe  parliammit  has  thought  fit  to 
saake  such  a  law,  which  is  to  oommence  from 
the  35tb  of  this  niooth :  it  is  not  a  law  till  the 
time  comes  that  the  parliament  hath  appointed 
lor  its  being  a  law. 

Farkyns.  But,  my  lord,  if  my  notice  had 
been  a  convenient  notice,  J  had  been  within  tbe 
time  limited  by  the  act  of  parliament ;  and  no 
one  can  want  the  advantage  of  that  act  from 
henceforward,  nor  suffer  for  such  want  but  my- 
lelf,  which  is  a  particular  hardAip  upon  me. 

X.  C  J.  We  cannot  alter  the  law,  we  are 
bocmd  -by  our  oatbs  to  proceed  according  to  the 
law  as  it  is  atpf«;ent. 

Parkym.  '•^^y ,  my  lord,  let  it  be  put  off  till 
another  day  tfiln. 

X.  C.  J.  Yeu  shew  no  reason  for  it ;  yon 
nam^o  witnesses  that  yeu  want ;  nor  have  we 
any  oath  that  we  ought  to  have  in  such  a  case. 

jParkyns,  1  will  do  both  if  your  lordship  will 
oblige  me  to  it. 

£.  C,  J.  There  ought  to  be  an  oath  certainly ; 
but  we  thhdk  you  have  had  fair  and  convenient 
notice :  for  you  have  had  as  much  notice  as  sir 
John  Freind  had,  who  was  tried  yesterday. 

Pmrkym.  As  I  am  informed,  he  was  charged 
with  single  facts  about  the  town,  but  I  am 
charged  with  many  particular  things  more  than 
he  was. 

X.  C.  J.  The  act  of  parliament  says  nothing 
of  notice  of  trial ;  that  still  ountinues  as  it  was 
befbre ;  and  you  have  had  very  convenient 
notice:  go  on,  Mr.  Hardesty,  to  swear  the 
jury. 

CL  of  Ar.    Sir  William  Psrkyns,  you  the 

Erisoner  at  the  bar.  Those  noen  that' you  shall 
ear  called  and  personally  appear,  are  to  pass 
between  our  sovereign  lord  the  king  and  you 
apon  trial  of  your  life  and  death  ;  if  therefore 
you  will  challenge  them,  or  any  of  them,  you 
are  to  speak  unto  them  as  they  come  to  the 
book  to  be  sworn,  and  before  they  be  sworn, 

Parkyni.  I  hope  your  lordship  will  be  of 
counsel  for  me  then.  ' 

L,  C.J,  80  we  will ;  we  will  do  you  all  the 
right  we  can.  Look  ye,  you  know  you  may 
challeo)^  35  without  cause,  and  as  many  as 
you  will  with  cause,  but  no  more  than  95  with- 
out cause. 

Ciiof'Ar.  SirG<»ddard  Nelthorp. 

Purkym,  I  except  against  him. 

CI.  of  Ar,  Leonard  Hancock,  esq. 

Parkynt.  I  except  against  him,  ha  is  the 
king's  servant. 

Cl.iiAr.  William  Withera,  esq. 

Parn^.  T  challenge  him. 

CL  of  Ar,  Samuel  Powell,  esq. 

PoTKym,  I  challenge  him. 

CL  of  Ar,  William  Northey,  esq. 

Parkyni,  Well,  I  don't  except  against  him. 

CL  if  Ar.  Hold  Mr.  Northey  a  book. 
(Which  was  don^.^  Look  upon  the  prisoner. 
You  shall  well  ana  truly  try,  and  true  deliver- 
auca  mJw  between  oar  sovereign  lord  tbe  king 
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and  the  prisoner  at  the  bar,  whom  you  shall 
have  in  charge,  aooording  to  your-  eridenee ; 
80  help  you  God. 

CL  ofAr.  Thomas  Tench. 

Pmrkyn$,  I  challenge  him.  % 

CL  ofAr,  John  Wolf. 

Parkyni,    1  challenge  him. 

CL  ofAr,  James  &dingtoo. 

Parkym,  I  challeage  him. 

CL  of  Ar,  John  Smith. 

Parkyns,  I  challenge  him. 

CLofAr,  Edward  Gould. 

Parkynz,    I  have  no  exception  against  him. 
(He  was  sworn.) 

CL  rfAr»  John  Raymond* 

Parkym.  I  challenge  him. 

CLofAr,  Daniel  Thomas. 

Parkyn$,  I  have  no  exception  against  liim* 
(He  was  sworn.) 

CL^Ar.  Isaac  Hone^^wood: 

Parkyns.  I  chaUenge  him. 

CL  ofAr.  William  Underwood. 

ParKyns,  i  challenge  him. 

CL  vfAr.  Arthur  Bayley. 

Parkym.  I  challenge  him. 

CLofAr,  Nehemiab Erming. 

Parkyns,  I  challenge  him. 

CLofAr,  John  Webber. 

Parkyns,  I  challenge  him. 

CL  ofAr,  John  Cane. 

Parkyns,  I  have  uo  exception  to  him. 

Alt,  Gen,  We  challenge  him  for  the  king. 

CLofAr,  Thomas  Glover. 

Parkyns,  I  challenge  him. 

C/.^ilr.- Henry  Wliitchcott 

Parkyns.    I  have  no  objection  agauflt  him. 
(He  was  sworn.) 

CL  ofAr,  Tira«thy  Thornbury. 

Parkyns,  I  chailHiire  him. 

CL  (if  Ar.  Donnw  Slieppard. 

Parkyns,  I  chslknge  him. 

CL  ofAr,  John  Tmiple. 

Parkyni.  I  challenge  him. 

CL  ofAr.  Nathaniel  Gold. 

Parkyns,  \  have  no  exception  against  him. 

Mr.  Gold  My  lord,  1  am  no  h-eeholder  in 
this  county. 

Mr.  Baker-  Nor  have  you  no  copyhokl,  Sir  T 

Mr  Gold,  Yes,  Sir,  I  have. 

Att.  Gen,  However,  let  him  beset  by. 

CL  ofAr.  Roliert  Breedon. 

Parkynt    I  challenge  him. 

CL  ofAr,  Thomas  Tav  lor. 

Parkyns.  I  challenge  liim,  he  is  the  king's 
servant. 

CL  ofAr.  Joseph  Blibsett 

Parkyni.  I  challenge  him. 

CL  ofAr.  John  Billier. 

Parkyns,  1  challenge  him. 

67.  r/^r.  Francis  Chapman. 

Parkyns.  I  challenge  him. 

CL  ifAr,  John  Cleeve. 

Par'kyns.  I  challenge  him. 

CLifAr,  Robert  BamplOB. 

Parkins.  I  have  no  exception  to  him.    (U« 
was  sworn.) 

CLffAsr.  WiUitmAltoe. 
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Ferfyns,  I  challenge  him. 

CLofAr.  Thomas  Sattoo. 

Parkynt.  I  ha?e  no  exception  to  him.  (He 
was  sworn.) 

CL  of  At.  Thomas  Edling. 

Parlcyiu.  I  hare  no  cjcceptioo  against  him. 
(He  was  sworn.) 

CL  of  At.  Robert  Sanderson. 

Parkins.  I  ha?e  no  exception  against  him. 
(He  was  sworn.) 

CL  of  At.  Ralph  Marsh. 

Parkym.  1  have  no  exception  against  him. 
(Ue  was  swom.^ 

CL  of  Ar.  Richard  Bealiog 

Parkyni.  Pray,  Mr.  Hardesty,  how  many 
have  I  challenged. 

Mr.  Hardesty,  I  will  tell  you  presently. 
Sir. — ^You  have  challenged  twenty- five. 

Parkyns.  But  there  are  two  that  I  gave 
reason  lor :  Do  you  pot  them  in  among  tbem  ? 
that  is,  Mr.  Hancock  and  Mr.  Taylor  as  the 
king's  servants.       ^ 

CL  of  At.  Yoa  may  speak  to  my  lord  about 
it ;  bnt  if  that^be  allowed,  then  there  are  but 
twenty-three. 

Parkynis.  Well,  Sir,  go  on  then. 

CLof  Ar.  Richard  Bealing. 

Parkyns.  I  challenge  htm. 

CL  of  At.  WiUiam  Partridge. 

Parkyns.  I  challenge  him. 

,CLafAr.  Nicholas  Roberts, 

Parkyns,  J  challenge  him. 

CL  ofAr.    Peter  llivigoe.  • 

Parkyns.  I  challenge  him. 

CL  at  Ar.  Joseph  Whiston. 

Parkyns.  1  have  no  objection  to  him.  (He 
was  sworn.) 

CL  of  Ar.  Andrew  Cook. 

Parkyns.  1  challenge  him. 

CL  of  Ar.  Samuel  Hooper. 

Parkyns.  I  challenge  him. 

CL  ^  Ar.  Thomas  Hearoes. 

Parkyns.  I  have  no  exception  to  him.  (He 
was  sworn.) 

X.  C  J.  Sir  William  Parkyns,  you  have 
challenged  two,  and  have  assigned  the  cause 
of  your  challenge,  that  is,  Hancock  and  an- 
other, and  the  reason  of  your  challenge  is,  be- 
cause they  are  the  king's  servants.  I  am  to 
acquaint  ^ou,  that  is  no  cause  of  challenge ; 
hut  however*,  the  king's  counsel  do  not  intend 
to  insist  upon  it,  if  there  are  enough  besides. 
They  are  willing  to  go  on  with  the  pannel ; 
and  I  speak  this,  because  I  woiUd  not  have  it 
go  for  a  precedent,  nor  have  it  understood  that 
the  cause  you  assign  is  a  good  cause :  Bnt 
however  they  will  not  stand  with  you,  if  there 
be 'enough  to  serve. 

Parkyns.  My  lord,  I  submit  to  it ;  the  jury 
is  full,  1  think. 

CL  ofAr.  No,  there  are  but  eleven  sworn  yet 

Parkyns.  But  how  far  have  I  gone  in  my 
challenees  ? 

CL  cf  Ar.  There  aie  four  which  you  may 
ahallenge  more. 

Parians.  There  are  two  aUowed  me,  though 
it  be  not  a  precedent:  Are  there  four  still  ? 


CL  of  Ar,  Yes,  yoa  naav  duJIaige  fimr 
more,  and  no  more.   ^EdwaraThoD^aoii. 

Parkyns.  1  challenge  him. 
.    CL  ^Ar.  Nicholas  Rufford. 

Parkyns,  I  have  no  exception  of  him.  [He 
was  sworn.] 

Cl.afAr.  Cryer,  oountez.  William  Northev. 

Cryer.  One,  &c.  (and  so  the  rest  till  toe 
twelve.) 

CL  of  Ar.  Nicholas  Rufford. 

Cryer.  Twelve  good  men  and  true,  ataad 
together,  and  hear  your  evidence. 

CL  (f  Ar.  Cryer,  make  proclamation. 

Cryer.  Oyez,  if  any  one  can  inform  my 
lords  the  king's  justices,  the  king's  serjeam, 
the  king's  attorney-general,  or  this  inqncit 
now  to  be  taken,  ofthe  High-Treason  whereof 
the  prisoner  at  the  bar  stands  io*ri^ed,  let  them 
come  forth,  and  they  shall  be  noird ;  for  now 
the  prisoner  stands  at  the  bar  upon  his  dehiver- 
ance ;  and  all  others  that  are  oound  by  receg- 
nizanoe  to  give  evidence  against  the  prisoner 
at  the  bar,  let  them  come  forth,  and  give  their 
evidence,  or  else  they  forfeit  their  reoognizanoeu 
— ^And  all  jury-men  of  Middlesex  mat  have 
appeared,  and  are  not  sweni,  may  dqmt  the 
court. 

The  names  ofthe  twelve  swore  were  these ; 
WUIiam  North^,  Edward  Gold,  Daniel  Tho- 
mas, Henry  Whitchcott,  Robert  Bamptoa, 
Thomas  Sutton,  Thomas  Ediiag;  Robert  San- 
derson, Ralph  Marsh,  John  Whiston,  Tbomitf 
Heames,  and  Nicholas  Rufford. 

CL  qfAr.  Sir  William  Parkyns,  hold  up  thy 
hand.  [Which  he  did.]  You  that  are  sworn, 
look  upon  the  prisoner,  and  hearken  to  his 
cause  :  He  stands  indicted  by  the  name  of  sir 
William  Parkyns,  late  of  the  parish  of  St.  Paul 
Covent-Garden,  in  the  county  of  Middlesex, 
knight,  that  whereas  (prout  in  the  Indictment, 
muttitis  mutandis,)  and  against  the  form  of  the 
statute  made  and  provid^.  Upon  this  Indict- 
ment he  hath  been  arraigned,  and  thereunto 
hath  pleaded  Not  Guilty,  and  for  his  trial  hatib 
put  himself  upon  God  and  his  country,  which 
country  you  are;  your  charge  is  to  inquire, 
whether  he  be  guilty  of  the  high-treason 
whereof  he  stonds  indicted,  or  Not  Guilty ;  if 
you  find  that  he  is  Guilty,  you  are  to  inquire 
what  goods  and  chattels,  lands,  tenements,  he 
had  at  the  time  ofthe  high-treason  committed, 
or  at  any  time  since :  If  you  find  biro  Not 
Guilty,  you  are  to  inquire  whether  he  fled  for 
it ;  if  you  find  that  be  fled  for  it,  you  are  to 
inquire  of  his  goods  and  chattels,  as  if  yon  had 
fonnd  him  guilty ;  if  you  find  him  Not  Guilty, 
nor  that  he  did  ny  fiir  it,  you  are  to  say  so,  and 
no  more ;  and  bear  your  evidence. 

Mr.  Mounta^ue.  May  it  please  y oar  lordship, 
and  you  gentlemen  of  the  jury 

Parkyns.  My  lord,  your  lordship  was  pleased 
to  say,  you  would  be  my  counsel.  I  am  ig- 
norant in  matters  of  indictments,  I  beg  if  there 
be  any  fault  in  it,  you  will  let  me  know  it. 

L.  C.  /.  Truly  1  have  observed  no  fault  la 
it ;  I  do  not  know  of  any. 

Mr.  Mmntague,  Gaitlemen»  thia  lodiol- 
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neni  does  contain  u  hecry  an 
can  be  laid  upon  any  tnao,  for  it  not  only 
chances  tliF  priMneT  with  ■  IrsiterDus  design 
of  Hubrerting  thr  t^TeraateDl,  and  rajsiag  war 
and  rebellion  within  tbi*  kingilom  ■■,  which  was 
to  bo  dnnp  by  ailhering  to  the  kinif's  CD«nie«, 
anrl  pminoiing'  a  Tiireign  invasioii,  but  likewise 
with  B  c»n«ijiracy  a^inst  the  life  of  the  king, 
which  was  to   have  been  taken   away  by  a 

GMillemen  the  indictment  aeti  forth,  that 
•ir  Wilhani  Parkyns,  the  priuner  at  (he  bar, 
did  meet  sareral  timei  with  Ch'araock,  and 
other  Tatse  traitors ;  and  there  it  waa  consulted 
and  agreed,  how  they  should  procure  French 
for^..  tu  land  within  this  kingdom,  and  tlien 
they  were  to  rains  rebellion  amongst  his  ma- 
jesty's iubjects.toJDiu  with  the  invailers.  Mr. 
Cliarnork  was  sent  from  tlie  priitoner  at  (he  bar 
and  the  rest,  as  a  messenger  into  Prance,  unto 
the  late  king  James,  to  acquaint  hira  with  this 
bloody  design,  and  lo  deaire  him  to  borrow  of 
the  French  king  as  many  troops  as  he  could 
■pare,  to  make  a  descent  upon  tliis  kingdom  ; 
and  tliey  at  the  same  time  were  lo  facilitate  the 
descent,  hv  getting  as  many  men  as  lliey  could 
to  make  the  assasslnUion  ;  and  the  number  of 
forty  woa  pitched  upon,  who  were  to  be  pro- 
vided for  that  purpose ;  of  which  the  prisoner 
at  the  bar  was  to  find  five,  who  were  in  lie  in 
wait  with  the  rest,  and  set  tipou  the  king  as  be 
came  along  in  his  cnach,  upon  his  return  from 
hnntiDg.  Some  wereto  assault  and  attack  the 
guards,  while  others  were  barbarously  lo  asMS- 
ainate  and  murder  the  king  in  big  coach  :  And 
particalariy  it  charges  ihe  prisoner  ivith  under- 
taking to  procure  and  prariile  five  horsed'  and 
arms,  that  were  to  be  employed  in  this  bloody 

great  qnitntiiies  of  at  rns  and  umrnuuitinn  that 
were  to  be  used  in  the  insurrection.  To  this 
indictment  the  prisoner  has  pleadfd  Not 
Guilty  ;  if  he  be  not  guilty,  God  forbid  he 
■hould  be  convicted  !  But  if  he  be  guilty,  and 
we  prOTc  the  fact,  Ihe  nation  expects  that  you 
will  do  justice  to  the  king  and  kingdooi,  and 
find  bim  so. 

Alt.  Gen,  (sirTho.  TreTor).     Mayitplease 

Jnur  Lordship,  and  yoit  Gentlemen  of  ibe 
ury  ;  the  prisoner  at  the  bar,  sir  \Villiam  Par- 
kyns,  stands  indicted  of  high  treason,  for  c«m- 
f>a.<iaing  the  death  of  his  niajesrtv,  and  adhering 
to  his  majesty's  enemies:  and  ibe  orert-acls 
laid  in  the  indictmenl  to  prore  this  treason  are. 
That  he  with  otber?  bad  several  meetings  and 
consultations  about  Ibis  design,  anil  seni  n  mcs- 
•enger  over  to  France  lo  the  late  king  •'.<>ii>  s 
to  procurt  French  forces  lo  invade  Ihc  kiiFg- 
dona,  to  depose  the  king,  and  subject  the  king' 
dom  to  a  French  power:  and  likewise  lti.it  he 
did  enter  into  a  conspiracy  with  tevcnil  |icr- 
aotia  for  the  assassinslion  of  hia  majestT's  ri>vsl 
petaoo.  Tbesean;  theovert-actameDtr^Eiilin  ui  iu> 
the  indictment,  to  prore  this  charge  of  In  aion  ;  l4i 
•gainst  the  prisoner.  m.  >: 

Geotleswn,   the  evidence    to    prove    \  • 
•*eit>Kt>,  and  which  we  ahall  produc" 
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be  in  this  manner:  it  wilf  appear  thai  the  pri- 
soner at  Ihe  bar,  sir  William  Fai^yns,  has  hM| 
a  commission  from  king  James  tn  raise  a  r^- 
menl  of  horse  ;  and  about  May  leal,  he  with 
several  others  had  a  meeting  at  Ihe  Old  King's 
Head,  in  Leaden  hall -street,  where  were  pre- 
sent  my  lord  of  Ailesbury,  my  lord  Honlgo* 
merv,  sir  William  Parkyns,  sir  John  Freind, 
air  John  Fenwick,  Mr.  Charoock,  Mr.  Porter, 
and  one  Mr.  Cook ;  and  Goodmao  caroe  in  to 
them  after  dinner.  And  at  that  meeting  it  wu 
consulted  and  concerted  among  them,  bowlhej 
ahoold  bring  back  the  late  king  Jamei,  and  de- 
pose his  prsMnt  majesty ;  and  in  order  to  that, 
they  did  resolve  to  send  Mr.  Charnock  as  a 
messenger  to  the  Ute  king  Jamea,  .to  desire 
him  to  obtain  from  the  FVeiicb  king  10,000 
men  lo  invade  this  kingdom;  8,000  f<Ml,  1,000 
horse,  1,000  dragoons;  and  to  eiHXiarwe  the 
late  king  to  this,  they  did  assure  him  by  Ibe 
same  measenger,  that  they  would  meet  him 
with  3,000  borse  upon  hia  laading  ;  and  ther 
did  all  undertake  and  agree  that  tiiey  wouH 
do  it ;  and  Mr.  Charnock  undertook  to  go  of  ' 
this  mesmge. 

Gentlemen,  ahont  a  week  after  this  meet-  > 
inp,  Mr.  Charnock  not  being  willing  to  go 
upon  this  errand  without  a  goi^  assurance  that 
they  intended  to  perferm  what  tbey  had  re- 
•olved  upon,  Ihey  therefore  had  another  meet- 
ing of  most  of  the  same  pei'sons  that  were  at 
the  former,  and  particnlaHy  the  pritencr  at  tbe 
barwaaone;  an^l  thatwasatHra.  Mounljoy'a, 
a  tavern  in  St  James'»-street.  And  at  that 
meeting  they  did  all  agree,  a*  formerly,  and 
continued  in  their  former  reaoltttion,  lo  send 
Mr.  Charnock  lo  aaanre  the  late  king,  that  they 
would  meet  him,  according  as  tli^  bad  prft- 
mi^ed,  if  he  would  give  them  Ttedce  wbete  be 
was  lo  land,  and  he  sbonld  not  fail  of  tbeir  ae- 
sistance.  And  at  these  meeting*  they  did  lake 
notice,  that  then  was  the  moat  proper  time  ftr 
such  an  invasioii :  for  tbe  king  was  gone  to 
Flandera,  most  of  the  threes  were  drawn  thi- 
ther, and  the  people  were  dissalisfiecl,  and  ao  it 
would  be  the  fittest  opportnnilv  to  accomplirii 
their  design.  Aad  they  desired  Mr.  Charnock  ' 
to  make  haste  to  carry  this  message,  and  to 
intreat  king  James  that  he  would  be  speedy  and 
expeditious  in  his  coniing^bat  they  roigot  not 
lose  this  season. 

Gentlemen,  alter  these  meetings,  Mr.  Chir- 
nocK  did  nithinafewdaysgoover  into  France, 
anil  did  deliver  his  message  lo  (he  hte  king 
Janif^  ;  who  look  it  very  kindly,  but  said  that 
tlic  Vrrnrh  kinj  cor.M  nM  ff^^rr  3<>  nuny  fiirces 

aUiul:  a^l<la  whirjli,  wiihiii  a  moiilb't  lime,  or 
less,  be  came  back  again,  and  brought  an  ae- 
count  of  his  message  to  those  genlleinen  who 
sent  hint.  Thia  was  in  May  or  June  last,  and 
si>  ihc  I'lirtber  prosecution  nt  the  rli;.ii<:n  ceased 


.  irrnlltincn,  llic  last  winirr  it  wis  rc- 

ii^nin,  and  attampled,  and  camni   on 

r  I  <  i)ii.<  otiUtniugafatalsuccew.   And 

<    ihal  tb«  prngaar  at  Ihe  bar,  air 
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William  Pftrkyns,  has  bad  too  great  a  hand, 
aad  beeD  a  ?ery  srreat  instrument  in  both  the 
parte  of  this  wicked  conspiracy  and  treason ; 
not  only  in  the  invasion,  which  be  with  others 
aent  the  messenger  over  to  procure ;  but  also 
in  the  other  part,  the  blackest  part,  eren  the 
assassination  of  the  king's  person. 

About  January  last  sir  George  Barcley,  a 
lieutenant  of  the  Guards  to  king  James  in 
France,  was  sent  over  into  £n|^1and  to  engage 
persons  to  join  in  the  conspiracy  and  assassi- 
nation ;  and  for  his  assistance  there  were  sent 
ofer  with  him,  and  before  and  after  him,  some 
SO  troopers  of  the  late  king's,  that  were  his 
guards  in  France.  And  sir  George  Bardey, 
to  encourage  the  persons  that  were  to  join,  and 
whom  he  had  brought  over  with  him,  pre* 
tended  an  authority  to  justify  it,  that  is,  a  com- 
mission from  the  late  king  James ;  and  he  com- 
municates this  design  to  Mr.  Cbamock,  Mr. 
Porter,  and  several  others,  and  amongst  the 
rest  to  the  prisoner  at  the  bar,  sir  William  Par- 
krns,  having  a  great  confidence  in  him,  and 
did  acquaint  him  be  had  such  a  commission, 
and  he  shewed  it  him,  and  that  commission  was 
to  levy  WW  agains^t  the  king's  person  ;  which 
they  took  to  be  a  sufficient  authority  for  them 
to  assassinate  the  king's  person. 

Gentlemen,  in  order  to  the  accomplishing 
Ibis  horrid  conspiracy,  there  were  several 
meetings  and  consultations  had,  at  .which  the 
prisoner  at  the  bar  was  present,  aud  very  ac- 
tive. Sometimes  they  met  at  captain  Porter's 
lodgings,  at  another  time  at  the  Nag's*Head  in 
Covent-Garden,  at  another  time  at  the  Son  in 
the  Strand,  and  another  time  at  the  Globe  in 
Hatton- Garden,  in  order  to  accomplish  this 
design :  and  at  these  meetings  you  will  hear 
Ihey  did  propose  several  ways  and  methods  for 
Iha  ezecutioa  of  it ;  and  several  persons,  par- 
ticularly one  of  tbem  that  have  suffered  the 
punishment  of  the  law  for  this,  were  appointed 
to  go  and  view  the  ground,  where  the  king's 
person  might  most  conveniently  be  assaulted. 
Mr.  King,  that  was  executed  for  it,  was  one, 
captain  Porter  was  another,  and  one  ELnight- 
ley  was  the  third  ;  and  these  did  go  to  see  the 
ground.  And  the  day  before  they  went  there 
was  a  meeting,  at  which  was  present  the  pri- 
soner at  tlie  bar,  and  others,  wherein  it  was 
concluded  upon,  that  they  should  go ;  and  they 
went  accordingly  to  see  the  most  convenient 
place  for  it.  They  went  to  Brentford,  and 
afterwards  to  the  other  side  of  the  water  to 
Richmond,  and  surfryed  all  the  ground ;  and 
the  place  they  pitched  upon  as  the  roost  proper 
for  their  purpose,  «?as,  when  his  majesty  should 
return  from  hunting,  to  do  it  in  the  lane  betwixt 
Brentford  and  Turnham*  Green.  And  accord- 
ingly, when  they  returned  in  the  evening,  they 
came  by  ap|iointment  to  the  place  where  the 
rest  of  the  accomplices  were  to  meet,  at  the 
Nag's- Head  tavern  in  St.  Jameses,  and  gave  an 
account  of  their  proceedings ;  and  at  that  meet- 
ing Ukewise  was  sir  William  Parkyns,  the  pri- 
,  aoner  at  the  bar,  Mr.  Chamock,  and  several 
lotbers;  and  upon  the  report  sf  captain  P6rter 


and  Mr.  King's  expedition,  they  did  resolve 
the  thing  should  be  done  in  that  place,  and 
that  it  should  be  done  in  this  manner. 

Sir  George  Barcley  with  about  eight  or  tea 
m  his  party,  who  were  to  be  chosen  out  of  all 
the  other  parties,  were  to  assault  the  king's 
coach,  and  endeavour  to  lull  the  kinpf,  and  all 
the  rest  that  were  in  the  coach  with  him,  whilst 
tlie  others  in  two  parties  were  to  attack  the 
guards ;  and  the  number  in  all  was  to  beaboot 
40.    This  was  fully  agreed  upon. 

And,  gentlemen,  the  first  time  that  they  re- 
solved to  put  this  traitorous  design  in  execntioo, 
was  the  ]5th  of  February,  whidi  was  a  Satur- 
day, the  usual  day  that  the  king  was  wont  to 
go  a- bunting  on  ;  but  it  bappmed  by  greet 
providence}  that  the  king  did  not  go  abroad  that 
day. 

They  had  contrived  further,  to  make  the 
thittgsure,  that  there  should  be  two  persons, 
whom  tbenr  ealled  orderly  men,  who  should  be 
placed  at  Kensington,  to  give  uotice  when  the 
king  went  abroad ;  and  Chambers  was  one, 
and  Durance  that  was  a  Fleming  was  another ; 
and  Durance  was  likewise  employed  to  view 
the  ions  about  Turnham-Green  and  Brentford, 
for  the  lodging  of  tlieir  men,  who  were  to  be 
placed  two  or  three  in  an  inn,  that  they  migbt 
nut  be  observed. 

Gentlemen,  the  first  day  appointed  for  the 
aocomplishioff  this  design,  which  was  the  15th 
of  February,  heingover,  and  they  disappointed; 
yet  they  aid  aflerwards  resolve  to  go  on  and 
execute  it.    And  the  next  Saturday,  w  hich  was 
the  22d  of  February,  was  pitched  upon  for  the 
time  of  execution  ;  and  accordingly  on  Fnda\ 
the  81st  of  February,  the  day  before,  there  was 
a    meeting    at   the  Nag's- head  in   Covent- 
Garden  ;   and  there  was  present  sir  G«orge 
Barclay,  capt.  Porter,  and  several  others,  and 
amongst  the  rest  the  prisoner  at  the  bar  was 
there :  they  had  at  first  some  discourse  among 
them  that  they  were  in  doubt,  because  of  tiM 
first  disappointment,  whether  there  had   oo^ 
been  some  discovery,  but  that  doubt  was  soon 
over ;  for  it  was  said,  it  could  not  be  so,  foi 
then  they  should  not  have  been  there  tog^eiher 
That  seemed  probable,   and   the   disappoiut 
m'  nt  was  imputed  to  some  accident ;  and  th^ 
gave  them  new  assurance  to  go  on,  and  tbej 
were  resolved  to  do  it  in  the  same  niaooei 
as  they  had  formerly  resolved,  on  the  next  da) 
which  was  Satiurday. 

Gentlemen,  at  that  meeting  Mr.  Porter  a4 
quainted  them,  that  he  had  the  misfortune  I 
nave  some  of  his  horses  fallen  sick  or  lami 
and  he  acquainted  the  prisouer  with  it  ;  as 
sir  William  Park^'ns  was  careful  to  supi>ly  hii 
with  other  horses,  aud  told  him,  he  could  ((et 
note  from  one  Lewis,  i^ho  I  think  is  snajor 
the  hcTse  to  my  lord  Feversham,  to  |^et  thr 
horses ;  and  accordingly  he  did  send  a  note  I 
three  horses  to  Mr.  Lewis. 

Upon  the  SSd  of  February  in  the  inornii 
which  was  the  time  for  the  execution  of'  t] 
bloody  conspiracy,  they  had  met  together,  a 
resolved  to  go  on  with  it,  and  pot  it  in  exec 
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tios ;  uftd  th»l^)ey  bi^  notice  fromChai^bers, 
that  tbe  king-  did  go  a-liuntiog  that  day,  and 
there  was  great  joy  among  tbem  all,  thinking 
iheniielveasure ;  and  so  they  ordered  all  things 
10  bo  got  ready.  But  afterwards,  about  one 
o'clocK,  there  came  other  neivs,  that  the  king 
did  not  go  abroad,  bpt  the  guards  were  all  cQme 
backjn  great  baste,  their  norses  being,  alt  of  a 
foam,  and  the  king's  coaches  were  sent  back  to 
the  Mews  ;  then  they  began  to  be  jn  a  great 
coottemation,  and  tbey  thought  the  thing  had 
taken  air,  and  was  disco?er<3.  This,  gentle- 
men, it  a  abort  account  bow  it  will  appear 
upon  the  e?idente,  as  to  the  conspiracy  of  as- 
ssssinating  tbe  king,  and  several  meetings, 
aod  oonsiutations  al^ut  it ;  at  whicb  the  pri- 
sooer  at  the  bar,  sir  WiUiam  Parkyns,  was 
present 

But,  gentlemen,  there  will  be  a  little  more 
evidence,  if  it  be  necenary,  to  confirm  this 
former  evidence,  and  to  shew  the  parTthat  the 
prisoner  at  the  bar  had  in  this  treasonable,  this 
barbarous  conspiracy  ;  for  it  will  appear,  that 
as  die  prisoner  bad  a  commission  from  tbe  late 
king  James  to  raise  a  regiment  ot  horse,  and 
bad  sent  a  messenger  into  Frauce  to  invite  the 
late  king  over,  with  10,000  French ;  so  be  bad 
made  great  preparation  of  arms  to  be  ready  for 
that  purpose.  About  Michaelmas  last  the 
prisoner  at  tbe  bar  ^eut  a  parcel  of  goods,  as  he 
called  tbem,  which  were  put  into  cases,  1  think 
they  were  about  eight  small  boxes,  put  into 
very  la^e cases,  aqd.  sent  down  by  bis  order 
ioto  tbe  ootmtrv,  unto  one  Haj^wood.  It  seem^ 
^s  Haywood  had  married  Mr.  Cbacno«k's 
sister ;  and  Char  nock  writ  a  letter  to  him,  and 
desired  tbat  be  would  give  sir  William  Par- 
kyns leave  to  lodge  ^ovae  goods  there,  which 
were  of  great  value,  and  he  durst  not  trust  tbem 
at  bis  own  bouse  in  Warwickshire,  because  1)|8 
servants  were  not  there  to  look  after  tbem  ;^ 
tnd  accordingly  upon  that  letter  Mr.  Bay  wood 
did  give  leave  that  tbe  goods  should  be  carried 
thither,  and  tbey  were  so,  and  there  they  were 
locked  up  privately,  and  kept  till  this  barbarous 
conspiracy  was  discovered ;  then  you  will  find, 
the  prisoner  at  the  bar  sent  bis  own  servant 
down,  the  Tuesday  after  tbe  discovery,  and 

eve  him  orders  iranediately  (bis  name  is  £u- 
nk,  and  be  is  tbe  groom,  and  looks  after  bis 
horses)  to  go  down  to  Warwickshire  to  one 
Evans,  who  carried  the  goods,  and  desire 
bim  with  all  speed  to  remove  those  goods, 
and  to  take  care  to  remove  tbem  privately,  and 
to  secure  them,  and  to  hide  tbem.  And  ac- 
cordingly on  Wednesday  be  came  there,  which 
was  iUh- Wednesday ;  and  acquainted  Evans 
with  what  sir  Wilham  had  ordered  him,  and 
tbey  went  that  Terv  niffht  with  a  cart  to  Mr. 
Haywood's ;  and  though  it  was  late,  and  they 
were  desired  to  stay  till  the  next  morning,  they 
would  not ;  they  said  th.ey  could  stay  no  longer 
but  would  remove  the  goods  immediately,  and 
aooordingljr  the^  were  carried  from  thencf  that 
uebt,  to  sir -Williiim  Parky n8*s  own  bouse  in 
WarwiGkahire ;  and  fhere  thev  were  buried  in 
tbe  garden.     These  goeds  that  were  of  this 
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great  yaloe  were  put  into  the  groond  to  pre* 
serve  them.  But  after  this  discovery ,  sir  rfiU 
liam  Parkyns  being  accused,  and  his  name  put 
in  the  proclamation,  and  search  h&ng  ordered 
to  be  made  at  bis  house,  these  goods  that  lay 
bid  at  Haywood's,  and  upon  the  removal  thence 
were  thus  buried  in  tbe  ground,  came, to  be 
discovered,  and  tbe  cases  were  broken  open, 
and  then  they  did  appear  to  be  goods  of  an  ex* 
traordinary  nature  indeed,  for  you  will  find  they 
were  horse  arms  for  troopers ;  there  were  two 
and  thirty  carbines, -five  and  twenty  cases  of 
pistols,  and  about  forty  odd  swords  without 
hilts  upon  them,  but  the  nilts  lay  tooseby  them  ; 
so  that  this  will  make  it  apparent,  without  dis* 
pute,  how  far  the  prisoner  at  the  oar  has  en- 
gaged in  this  conspi^cy,  and  what  nrepara- 
tions  be  bad  luade  for  the  execution  or  it. 

Gentlemen^  it  will  appear  farther  against  the 
prisoner  at  the  bar,  that  be  bath  had  a  con* 
siderable  npmber  of  horses,  that  have  frequent- 
ly been  brought  up  from  his  house  in  Hert* 
rordsbire,  to  the  George-inn  in  Holbom. ' 

But  before  we  come  to  that,.!  would  acquaint 
you  with  another  particular  part  of  our  evi- 
dence   that   is  precedent  in  point  of  time. 
About  Christmas  last,  the  prisoner  did  acquaint 
one  Sweet,  who  is  an  officer  in  tbe  Excise, 
(and  I  am  rery  sorry  that  we  should  have 
any  such  officers  that  should  be  thought  fit  to 
be  intrusted  with  secrets  of  this  nature)  shr 
William  Parkyns  acquainted  this  Sweet,  and 
gave  him  an  account  that  he  had  long  had    < 
an  assurance  that  king  James  would  land ;  but 
now  be  bad  it  under  Ids  own  hand,  that  he 
would  land  very  speedily,  and  that  he  had 
made  preparations  for  that  ^purpose  td  meek 
him.    That  ^reat  things  were  expected  t'vota 
bim;  that  bis  own  troop  was  ready,  and  it 
consisted  chiefly  of  old  soldiers  ;   and  that  se- 
veral persoBs  who  had  been  officers  would  be 
volunteers  under  him.    He  saicl  he  intended  te 
.go  into  Leicestershire,  and  there  he  was  to 
meet  several  gentlemen  from  the  North,  and 
from  the  West,  to  consider  and  settle  a  cor* 
respondence  bow  to  meet  tbe  late  king  upoa 
*  his  landing  ;  and  accordingly  sir  William  Par- 
kyns did  go  ;  and  you  will  have  an  account 
that  he  came  to  Leicester  on  Friday  night» 
one  Scudamore  went  along  with  bim  ;   there 
he  staid  all  Saturday,  and  a  ffood  part  of  Sun- 
da^r.     There  came  several    persons  to  him 
while  he  was  at  Leicesterj   particnlarly  one 
captain  Yarborougb,  the  son  of  sir  Thomas 
Yarborouffb,  and  a  parson,  who  said  tbey  came 
as  far  as  trom  York  to  meet  sir  William  Par- 
kyns  at  Leicester  ;  and  there  was  great  resort 
thither  at  that  time,  as  you  will  hear  from  tbe 
witnesses.    Sir  WilMam  Parkyns  came  back     < 
again  from  Leicester  to  Brick-bill  that  nieht 
an|l  returned  to  his  own    house  on  Monday 
night ;  and  afler  his  return,  he  acquainted  thie 
Sweet,  that  he  had  been  his  journey  te  Lei- 
cester; that  he  met  with  several  gentlemen 
therefrom  the  North,  and  other  plaees^  and 
bad  settled  a  corre8pondency«  end  bad  foupd 
tbem  all  fully  engaged^  and  well  inclined  ;  all 
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weot  well,  and  there  was  no  danflper  of  any 
uiiscaiTiaf;e  at  all ;  and  this  waa  about  January 
last,  that  this  expedition  was  made  by  the  pn- 
•oner. 

And  DOW,  gentlemen,  as  to  that  particular 
about  the  horses,  which  were  so  frequently 
brought  up  this  last  winter  from  his  house  in 
Herttbrdshire,  to  the  George-inn  in  Holboro, 
there  is  one  very  unfortunate  circumstance 
that  attends  this  matter;  that  is,  that  these 
horses  were  brought  to  town  just  the  several 
nights  before  the  king  was  to  be  assassinated ; 
for  upon  Thursday  the  13th  of  February,  he 
being  in  town,  sent  directions  to  his  groom  to 
bring  up  three  of  his  horses  on  Friday,  which 
was  the  14th  in  the  afternoon,  and  all  these 
horses  were  furnished  with  pistols  and  fur- 
niture for  troopers ;  according  to  those  direc- 
tions his  servant  brought  up  the  three  horses, 
and  he  came  and  acquainted  his  master  that 
they  we^  brought  up  according  to  his  order ; 
sir  William  Parky  ns  was  then  at  his  lodgings, 
which  were  in  the  same  house  where  Mr. 
Chamock  did  lodge;  when  his  man  had  told 
him  the  horses  were  come,  he  pretended  at  first 
that  he  had  some  thoughts  of  going  out  «if 
town  that  evening,  but  that  lie  bad  changed 
bis  mind,  and  would  go  in  the  morning ;  and 
be  would  have  the  horses  ready  against  the 
next  morning,  which  was  Saturday  the  15th, 
the  first  day  upon  which  the  assassination  was 
intended  to  be  put  in  execution. 

The  next  morning  when  his  man  came  to 
bim  again,  he  had  changed  his  mind,  and  he 
would  not  go  out  of  town  in  the  morning,  but 
be  would  gj  in  the  afternoon :  and  it  will  ap- 
pear that  he  did  not  go  out  of  town  that  day,  nor 
the  next  day,  nor  till  Monday ;  and  then  the 
design  had  miscarried  by  the  king's  not  going 
abroad  a  Saturday,  and  the  horses  were  car- 
ried back;  and  when  he  went  out  of  town 
upon  Monday,  one  Holmes  went  along  with 
bim,  and  he  went  with  him  to  bis  house  in 
Hertfordshire ;  and  there  he  staid  until  Friday 
after,  which  was  the  day  before  the  neit  time 
that  was  appointed  for  the  execution  of  the 
assassination.  And  upon  the  Friday  they  came 
np  again,  and  then  there  were  more  horses, 
four  or  five,  that  were  brought  up  that  day ; 
and  all  of  them  with*  pistols,  and  jack-boots, 
and  other  furniture  and  accoutrements  for 
troopers ;  and  these  came  to  the  George-inn, 
where  sir  William  Parkyns  gave  his  man, 
Eubank,  particular  orders  to  be  very  early  the 
next  morning  at  Kensington  ;  that  was  the 
S2d,  and  he  was  to  go,  as  be  told  him,  to  one 
Brown,  that  he  said  was  concerned  in  the  king's 
kitchen,  and  lived  two  dod^  off  the  gate  that 
turns  up  to  the  king's  house  ;  and  be  was  to 
tell  him  lie  was  sir  William  Parkyns's  servant, 
but  that  he  came  from  a  man  that  lodged  at  a 
confectioner's  house  over  against  Gray's  inn ; 
in  which  place,  by  the  description  of  theperson, 
you  will  find  sir  Greorge  Barcley  lodged. 

The  man  went  accordingly  at  eight  o'clock 
in  the  morning  to  Kensington,  and  inquired 
out  this  Browoj  and  met  with  him,  and  told 


bim  be  was  sir  William  Parkyns's  servant,  bnl 
came  from  the  gentleman  that  lodged  at  tbt 
confectioner's  in  Holbom.  Brown  said  he  bid 
nothing  to  say  to  bim,  but  bid  bimgi^e  him 
bis  almanack,  and  he  writ  in  it,  that  be  would 
be  in  town  in  two  hours  liimadf  and  wait  upon 
him  ;  and  bid  bim  carry  that  to  the  man  that 
lodged  at  the  confectioner's :  And  this  Browa 
by  the  circumstances  of  the  whole  most  oro- 
bably  he  one  of  the  ord^ljf  men  who  lodj^ 
at  Kensington,  to  give  notice  when  the  kin^ 
and  the  (jruards  went  out. 

Sir  William  Piarkyns's  servant  came  back  to 
the  confectioner's  house,  and  there  he  met 
with  a  man  that  went  by  the  name  of  Ro^ ; 
he  will  tell  you  he  was  a  Scotch  man,'  for  he 
spoke  broad  Scotch,  and  he  will  give  you  i 

K articular  description  of  the  man,  bi^  which,  I 
elieve  it  will  APp^r  that  it  was  sir  Georf^e 
Barcley.    Sir  Vr  illiam  P^kyns*s  servant,  af- 
ter  he  had  delivered  his    message   to  this 
Rogers,  came  back  to  his  master,  and  told  bim 
he  had  done  his  errand  according  as  he  wai 
'  oidered ;    and  sir  Wihiam  Parkyns  aaked  him 
what  Rogers  said,  and  be  told  bim  that  he  bid 
bim  teU  his  master,  if  be  would  conne  to  him,  be 
would  be  ready  at  home  for  bim.    This  wu 
upon  Saturday  morning  the  S2d  of  February. 
About  eleven-a-ciock  that  day  sir  WilUam 
Parkyns,  and  this  Lewis  that  we  spokl  of 
before,  came  to  the  George -Inn  ;  and  tnere  or 
William  Parkyns  asked  his  servant  whether  fat 
bad  received  any  more  than  two  saddles,  fn 
there  were  two  saddles  sent  in  thither,  accord* 
ing  to  an  order  that  had  been  given,  to  fumi^ 
two  other  horses  that  stood  there  at  the  Georn- 
Inn,  and  which  sir  William  Parkyns  told  tk 
groom  belonged  to  two  ftiends  of  bis,  and  bid 
bim  be  sure  to  take  care  of  them,  and  to  see 
them  well  fed,  and  ordered  two  saddles  to  be 
bought  for  them.    Lewis  said  he  did  think 
they  had  more  than  two ;    hut  yon  will  see  by 
the  evidence  that  this  same  Lewis  had  pro- 
vided thirty  saddles  lor  sir  William  Parkyai ; 
but  there  seemed  to  be  a  controversy  between 
them  at  that  time  how  many  bad  really  been 
sent  in,  and  Lewis  afliitned  there  was  twenty- 
four  ;    hut  sir  William  Parkyns  said,  I  hare 
bad  but  twenty-two  of  the  thirty  yet,  for  I 
have  but  two  brought  in  here,  and  I  had  twenty 
before.    This  you  wiH  hear  fully  proved  ;  and 
I  think  it  is  impossible  for  any  bocr^  to  belie?e, 
but  that  all  this  preparation  of  saddles,  pistob, 
boots,  and  other  tbines,  must  conyince  any 
body  of  the  pnsoner*shetng  so  far  enga^  io 
this  design,  tnat  he  can  never  answer  it  witboat 
giving  you  a  very  good  account  what  this 
preparation  was  for. 

Gentiemen,  a  great  part  of  this  vrill  ^ 
proved  to  you  by  one  that  acted  in  it,  as  a  ser- 
vant to  sir  William  Parkyns,  that  is,  as  to  the 
coming  up  of  the  horses,  jack- boots,  pistols, 
and  other  arms  at  that  time ;  and  that  when 
on  the  last  Saturday  it  was  disappointed,  all  the 
horses,  not  only  those  sir  William  Pukjm 
brought,  bat  the  other  two,  went  away  la  a 
great  hwry  and  oonftiiioo,  and  nothing  wu 
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ever  lieardof  tbemmor^;  and  thai  will  be 
proved  by  the  serVente  in  the  ?ery  ino. 

Geotlemen,  I  have  now  opened  to  you  the 
nature  and  state  of  the  evidence ;  we  will  call  our 
witnessef,  and  make  it  out  very  undeniably 
and  snbatantially,  and  therefore  I  will  not  give 
you  any  iarther  trouble. 

Sol,  Gen,  Call  Mr.  Porter.  (Who  was  sworn.) 
Mr.  Porter,  pray  will  you  give  the  court  and 
the  jury  an  account  of  &e  meeting  at  the 
King's- Head  in  Leadenhall-street ;  and  who 
was  there,  and  what  resolutions  and  agree- 
ments they  came  to  ? 

Capt.  Porter.  About  the  latter  end  of  May 
lost,  or  the  beginning  of  June,  there  were  two 
meetings  had,  the  one  was  at  the  King's- Head 
in  Leadenhail -street,  the  other  was  at  Mrs. 
Mounrjoy's  near  sir  John  Fenwick's.  At  the 
first  meeting  there  was  my  lord  of  Ailesbury, 
roy  lord  Blontgomery,  sir  John  Freind,  sir 
William  Farkvns  the  prisoner  at  the  bar,  sir 
John  FenwicK,  capt.  Charnock,  Mr.  Cook, 
aiid  myself.  Mr.  Goodman  came  in  after 
dinner,  and  there  we  consulted  which  was  the 
best  way  for  king  James's  coming  in ;  and  we 
all  resolved  to  sedd  a  messenger  to  him,  to 
invite  him  ewer,  and  to  desire  him  to  interpose 
with  the  French  king  for  the  uetting  10,000 
men  to  come  over  with  him,  8,000  foot,  1,000 
borse,  and  1.000  dragoons.  It  was  then  consi- 
dered who  should  he  sent ;  and  all  the  com- 
pany agreed  Mr.  Charnock  was  tlie  propeiest 
person  Says  Mr.  Charnock,  if  you  send  me, 
pray  tell  me  u  bat  errand  I  shall  go  upon  :  We 
did  likewijie  then  agree,  that  he  should  SRsure 
the  king,  if  he  ivoulU  coma  over  at  such  a  time, 
we  would  meet  him  with  a  body  of  3,000  horse. 

Alt.  Gen,  Did  Charnock  undertake  to  go 
upon  that  message  ? 

Porter,  Yes,  he  did,  and  to  propose  this 
natter  to  him,  that  he  might  propose  it  to  the 
French  king  for  the  getting  of  the  men. 

SoL  Gen.  Before  you  go  awav«  I  desire 
to  ask  of  you  one  thing,  did  sir  Wiyiam  Par- 
kyns,  the  prisoner  at  the  bar,  agree  to  the 
message .' — Porter.  Yes,  be  did. 

Sol,  Gen,  Had  you  any  other  meeting  about 
this  business,  and  when  was  it,  and  who  was 
there  P 

Porter,  Mv  lord,  captain  Cliamock  said  at 
first  he  would  not  go  of  a  foolish  message  ; 
and  thereupon  we  all  agreed  to  be  at  the  head 
of  3,000  men  to  meet  king  James  at  his  land- 
ing, and  every  one  should  bring  hb  quota. 

Att.  Gen,  When  was  the  second  meeting, 
and  where  was  it,  and  who  was  there,  and  what 
was  agreed  noon  ? 

Porter.  The  second  meeting  was  at  Mrs. 
Mountjey 's,  where  captain  Charnock  desired  us 
once  more  to  meet,  before  he  went  away,  to 
know  whether  we  kept  to  our  first  resolution  ? 
And  we  did  agree  to  what  was  resolved  upon  at 
first,  and  he  said  he  would  go  in  two  or  three 
days  time. 

Att,  Gen,  Did  the  eompany  unree  to  it  then  ? 

Porter.  Yes,  they  did,  Sir,  ill  Ibai  9»et  at 
tbat  time. 
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Sol.  Gen.  Pray  name  them  over  again  who 
they  were  ? 

Porter,  Sir  William  Parkyns  was  actually 
there,  and  my  lord  of  Ailesbury,  and  sir  JohA 
Fniind,  and  captain  Charnock,  Mr.  Cook,  and 
myself;  I  cannot  tell  whether  my  lord  Mont* 
gomery  was  there,  or  Mr.  Chiodman. 

Att,  Gen.  Pray  when  did  you  see  captain 
Charnock,  or  speak  wiih  him,  after  that  ? 

Porter.  It  was  when  I  was  in  prison  about 
the  riot,  and  he  told  me  he  had  been  there ;  but 
there  would  be  nothing  done  in  that  matter  af 
present,  for  king  James  said,  the  French  king 
could  not  then  spare  so  many  men,  though  h« 
thanked  us  for  our  kind  offers  and  he  said  ha 
bad  l>een  wiih  my  lord  of  Ailesbury,  sir  Wil* 
liam  Parkvns,  and  the  several  other  people  of 
quality,  wnich  he  did  not  name,  and  had  car- 
ried tnem  the  particular  messages  that  he  had 
in  command  from  the  king  to  carry  to  them. 

Att.  Gen.  Now,  pray  tell  us,  what  you 
know  about  the  desi^  of  assassinating  tbe 
king,  and  what  hand  me  prisoner  at  the  btu*  was 
to  have  in  it  ? 

Porter.  About  some  weeks  before  I  hearj  of 
the  assassination,  I  came  to  lodge  in  the 
house  in  Norfolk-street,  where  capt.  Charnock 
lodged  ;  and  where  sir  William  Parkyns  lodged 
when  he  came  to  town.  Blost  commonly  we 
used  to  go  in  the  evening  to  the  tavern,  or 
drink  a  bottle  of  wine  at  our  own  lodfi^iugs ; 
and  one  morning  1  asked  Mr.  Charnock,  if  I 
should  see  him  at  ni^ht  ?  He  said  he  was  en- 
gaged in  private  company  for  that  night,  and 
he  could  not  go  with  me  to  the  tavern.  For, 
says  he,  there  are  some  gentlemen  that  ara 
lately  come  from  France,  and  there  is  some- 
thing to  be  done  for  the  king's  service.  If 
there  be  so,  says  1,  pray  let  me  be  concerned : 
Savs  he,  they  are  but  newly  come,  and  tbev 
will  see  nobody  else  but  meat  present.  A 
little  after  I  fell  sick  of  a  6t  of  the  gout,  and 
Mr.  Charnock  came  to  visit  me,  and  we  fell 
into  discourse,  and  I  asked  him  aliout  those 

Siitlemen  that  were  come  from  France,  what 
ey  came  about  ?  He  told  me  it  was  sir  O. 
Barcley  that  came  from  France,  and  several 
other  officers  with  him,  and  that  he  had  a 
commission  from  the  late  king  James  to  levy 
war  againi^t  the  person  of  king  William,  or  the 
prince  of  Orange,  as  I  think  it  was  named  in 
the  commission. 

L.  C,  J.  Who  told  you  this  ? 

Porter.  It  was  capt.  Cham^k :  be  desired 
to  know  how  many  men  1  could  bring.  I  de- 
sired a  little  time  to  consider ;  but  i  said  there 
wookl  be  a  great  many  would  join  if  tbe  king 
landed,  whom  I  did  not  think  fit  to  trust  with  a 
thing  of  this  nature  before-hand.  Some  few 
days  afler,  capt.  Charnock  came  into  my 
chamber,  and  brought  sir  George  Barcley,  and 
miyor  Holmes  that  said  he  was  come  from 
France ;  and  there  we  had  little  more  but  a 
general  discourse :  But  a  little  after  that  1  got 
well  of  the  gout,  and  we  had  several  meetiuga 
at  several  places;  at  the  Globe-tavern  in 
Hatton-gardisDi  atthcKag>bead  inCoTcot* 
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Garden,  and  at  the  Sun  in  the  Strand,  where 
sir  William  Parky ns  was  always  present. 
And  there  We  did  consult  of  the  best  ways  to 
assassinate  the  king,  as  he  came  from  Kich- 
mond  after  h anting*.  Sir  George  Barcley 
8akl,  he  had  recei?^  800/.  from  king  James's 
flecretary  towards  the  buying  of  horses,  and 
furnishing  both  horses  and  men  for  the  expe- 
dition ;  and  it  was  considered  of  how  many 
men  it  would  be  necessary  to  bring.  The 
number  agreed  upon  was  about  forty,  of  which 
fihr  George  Barcley  was  to  provide  twenty  ;  I 
promised  to  bring  se?en  or  eight,  sir  VViiliam 
Parky  ns  engaged  to  bring  five,  whereof  three 
should  be  mounted  with  his  own  men,  and 
the  other  two  my  men  were  to  mount  upon. 

Alt.  Gen.  Do  yon  know  the  names  of  those 
people  that  he  was  to  mount  ? 

Irorttr.  I  ner^r  had  the  names  myself. 

Att,  Gen,  Well,  what  was  done  after  these 
consultations  f 

Porter.  I  asked  captain  Chamock  one  time ; 
if  1  might  not  see  the  commission  that  king 
James  had  sfiven :  He  said  he  had  never  seien 
it  himself,  out  sir  William  Parkyns  had.  1 
asked  sir  William  Parkyns,  one  erening  as  we 
were  smoking  a  pipe  by  the  fire-side,  whether 
he  had  seen  the  commission  ?  He  said,  he  had ; 
and  that  because  kin^  James  would  not  trust 
any  of  his  ministers,  it  was  written  and  signed 
with  the  king's  own  hand. 

Att.  Gen.  Pray  did  he  tell  you  what  it  was 
forP 

Porter.  He  said.it  was  for  raising  and  levy- 
ing war  upon  the  person  of  the  king,  but  I  do 
not  know  whether  he  called  him  kbg  William, 
or  the  prince  of  Orange ;  but  1  suppose  it  was 
the  prince  of  Orange. 

Att.  Gen.  Pray  then  give  us  an  account  of 
your  going  to  view  the  ground^  where  it  was 
most  Convenient  to  do  the  business. 

Porter.  There  were  several  propositions 
about  the  place  where  it  was  to  be  done ;  one 
was  to  be  on  tlie  other  side  of  the  water  by 
ambuscade  in  Richmond  Park,  the  other  was 
to  be  on  this  side  of  the  water  afVer  the  king 
was  landed.  Sir  G.  Barcley  was  lor  that  that 
was  upon  the  other  side  of  the  water;  I 
thought  that  it  would  take  up  too  much  time  to 
go  over  thither,  that  it  was  better  to  be  done  on 
this  side ;  but  because  there  was  difference  of 
opinions,  it  was  resolved  upon  that  somebody 
anould  be  appointed  to  view  the  ground  ;  and  I 
was  appointed  for  one,  Mr.  Knightley  for  an- 
other, and  Mr.  King  would  ne^s  go  with  us 
tor  a  third ;  and  we  three  did  go.  We  lay 
all  night  at  Knightsbridge,  and  the  next  day 
Went  and  viewed  the  grouads  on  both  sides  the 
river ;  and  came  back  that  evening  to  the 
Nag's-liead .  according  to  appointment,  where 
was  sir  William  Parkyns  the  prisoner,  and  sir 
George  Barcley,  and  Mr.  Chamock,  and  we 
gave  an  account  that  we  had  viewed  both 
places  :  Aod  u|)on  oinr  report  it  was  resolved, 
that  it  should  be  done  on  ttus  side  of  the  water, 
in  the  lane  between  Bretitfbrd  and  Tumbam- 
Oreeo. 


Att.  Gen.  Are  yon  sure  sir  William  Pftrkyns, 
the  prisoner  at  the  bar,  was  there,  at  that  meet- 
ing at  the  Nag's  head  ? — Porter.  Yes,  he  was. 

Att.  Gen.   Did  he  agree  to  the  resolutioo  f 

Porter.  It  was  in  general  agre^  to  by  alt 
that  werfe  there. 

Att.  Gen.  Pnj,  caotain  Porter,  then  girt 
us  an  account  or  the  days  that  were  fixed  for 
the  execution  of  this  design  ? 

Porter.  There  was  Saturday  the  15th,  and 
Saturday  the  29d,  because  Saturday  was  tbt 
day  the  king  used  to  goa-huntingandsbootiog. 

Att.  Gen.  Were  there  any  men  at  Ken- 
sington, to  give  you  notice  when  the  king  weat 
abroad? 

Porter.  There  were  two  men  that  had  i 
lodging  at  Kensington,  the  one  was  one  Cham- 
bers, who  belonged  to  captain  Chamock,  and  Ibe 
other  was  a  Fleming,  one  Durance,  who  eaim 
over  with  sir  O.  Barcley,  and  he  went  ereiy 
daj,  and  thrust  himself  among  the  guards  to 
bnng  intelligence. 

Sol.  Gen.  What  was  the  reason  the  design 
was  not  executed? 

Porter.  The  first  day,  Dnranca  brooglkt 
notice  in  the  morning  that  the  guards  were 
gone  abroad ;  .and  afterwards  there  canie 
notice,  that  the  kbg  would  not  go  abroad  tbtt 
day ;  for  which  reason  wa  adjourned  it  to  the 
next  Saturday. 

Att.  Gen.  What  was  the  method  you  was  to 
take'  in  the  execution  ? 

Porter.  The  method  agreed  upon  was  tbis: 
There  was  one  Rook  wood  that  came  from 
France  upon  this  expedition,  he  was  to  com- 
mand one  party,  and  captain  Chamock  and 
myself  was  to  comihand  another  party,  to 
attack  the  guards  ;  and  sir  G.  Barcley  was  to 
have  fonr  men  out  of  each  party  to  attack  the 
coach  while  we  attacked  the  guards. 

Att.  Gen.  Well,  you  say  the  first  day  jta 
was  disappointed  by  the  king's  not  goiog. 
When  was  the  next  meeting  ? 

Porter.  The  next  meeting  was  upon  Fridav« 
the  day  before  the  22d.  I  was  sick  all  toe 
week,  and  I  do  not  know  whether  I  lay  a- bed 
all  the  week,  or  no;  but  upon  Friday  they  met, 
and  it  was  at  the  Sun-Tavera  in  the  Straad : 
There  was  none  but  sir  G.  Barclev,  captain 
Chamock,  sir  William  Parkyns,  and  myself. 

Att.  Gen.   What  discourse  was  there  theo  f 

Porter.  Sir  George  Barcley  came  in,  and 
said,  he  was  afraid  me  thing  was  discovered ; 
I  told  him  I  fancied  not,  for  ff  it  had,  we  should 
not  have  been  in  that  house  at  that  time. 
Then,  says  he,  let  us  go  on,  and  try  another 
day.  Sir  William  Parkyns  was  aiked  if  bit 
horses  were  come  to  town  :  He  said  they  were 
come  to  town  that  night.  Said  I,  I  have  had  a 
misfortune  with  my  horSes,  two  of  them  are 
fallen  lame,  and  won't  be  ^t  for  service. 
Says  he,  if  I  had  known  that,  I  could  bare 
brought  more  horses  out  of  tife  country :  6uti 
says  he,  I  will  send  to  Mr.  Lewis,  who  «ras 
gentleman  of  the  horse  to  my  lord  Feversbam, 
and  I  believe  hie  can  help  us  to  more  horses ; 
he  will  be  with  bm  to-monow  momioiT/^^  ^ 
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vrill  get  a  note  firom  bim  for  two  more.  In  the 
mornings  I  sent  to  him,  and  be  sent  me  a  note 
for  two  horsea  to  mount  niv  men  :  and  he  sent 
me  word  Mr.  Lewis  could  heln  me  to  two  or 
three  others,  that  thev  were  all  three  saddled, 
and  one  was  accoutred  with  hostlers  and  pistols, 
but  the  other  two  had  only  saddles.  1  did  not 
■ee  sir  William  Parky ns  on  Saturday,  the  22d, 
but  I  met  some  of  my  friends,  who  were  to, 
so  along^  with  me  upon  this  enterprise ;  and  we 
bad  iii«t  notice  that  the  guards  were  eone 
abroad,  and  that  the  king  would  go,  at  which 
all  were  very  glad  :  But  when  we  bad  notice 
that  the  king  did  not  go,  we  were  afraid  the 
thing  was  discovered,  and  I  went  out  of  town, 
ana  I  did  not  aee  any  of  them  afterwards  till 
they  were  taken. 

Att.  Gen,  Pray,  captain  Porter,  ha^e  yon 
beard  any  thing  from  sir  William  Parkyns  of 
bis  having  a  commiaaion  from  king  James  ? 

Parier.  I  have  heard  captain  Chamock  ask 
sir  William  Parity na,  why  lie  did  not  go  along 
with  U8  in  this  expedition  f  He  said,  he  did  not 
go,  because  he  could  not  go. 

Att.  Gen.  Was  he  not  to  be  one  in  the  num- 
ber that  was  to  act  in  the  aasaasination  ? 

Porter,  No  ;  he  said  he  bad  other  buuneaa 
td  do,  he  had  a  regiment  to  look  after. 

X.  C.  /.  How  many  horsea  had  you  horn 
Lewis? 

Porter.  I  bad  never  a  one,  onlv  sir  Wil- 
liam Parkyns  sent  me  word,  if  i  wanted  I 
might  have  three,  for  I  bad  told  bim  I  would 
not  send  for  them,  till  I  heard  whether  the 
king  went  abroad  ;  and  then  I  had  notice  that 
the  king  did  not  go. 

Att.  Gen.  Had  you  a  note  for  them  ? 

Porter.  Not  for  these  three  horses ;  but 
Cranbourne  said  be  bad  a  note  for  two  horses. 

Parkyns.  Did  he  say  he  had  a  note  from  me  ? 

Porter.  No,  I  don't  say  so,  sir  William  ; 
Cranbourn  told  me,  he  had  a  note  whither  to 
go  for  them. 

L.  C.  J.  Will  you  ask  him  anv  questions, 
sir  William  ? — Parkym.  No,  my  lord. 

Juryman,  My  lord,  I  desire  he  may  be 
asked,  Whether  at  any  of  those  meetings 
there  was  any  discourse  of  the  assassination 
belbre  sir  William  Parkyns  ? 

L.C.J.  What  say  you  to  that,  captain 
Pewter? 

Porter.  Yes ;  be  was  at  all  the  meetings 
and  eonsultations. 

Juryman.  Pray,  my  lord,  I  desire  to  know, 
whether  sir  William  Parkyns  discoursed  of  it 
himself,  and  what  he  did  say  about  it  ? 

Porter.  I  cannot  say  exactly  what  be  did 
aay  in  particular,  only  lie  agrccnl  to  it,  and  was 
to  funiisb  6ve  horses  for  it,  and  said  it  was  ue- 
cessary  to  be  done;  for  it  would  bring  the 
king  in  more  easily,  though  he  could  not  per- 
sonally engage  in  it  himself,  because  be  bad 
other  nusinesa ;  he  was  tu  Ux>k  after  his  re- 
giment. 

Sol.  Gen.  If  air  William  PArkyiis  will  ask 
captain  Porter  no  ijuestions,  we  will  go  on  to 
eiir  next  witness,  which  ia  one  Abndiam  iSweet, 


whom  Mr.  Attorney  mentioned*  [Ba  wa* 
brought  in  and  sworn.] 

Att.  Gen.  Mr.  Sweet,  will  yoo  gm  tbe 
court  and  jury  an  account,  what  sir  WilCLua 
Parkyns  sjud  to  you  about  king  James's 
landing  ? 

Att.  Gen.  Pray,  win  you  give  an  account 
what  discourse  yon  had  with  sir  William* 
Parkyns,  the  {prisoner  at  the  bar,  about  king 
James's  returning  and  landmg  with  FiencE 
forces  ? 

Sweet.  Sir  William  Parkyns  did  tell  roe, 
that  he  did  expect  king  James's  landing  ;  and 
he  said  his  own  troop  was  composed  of  okl> 
soldiers. 

Att.  Gen.  How  long  bsTe  yoo  known  sir 
William  Parkyns  ? 

Sipeet.  This  three  years. 

Att.  Gen.  Pray  tell  the  time  when  this  dia*, 
course  was.    About  what  time  was  itf 

Sweet.  This  was  ainee  Christmas,  about 
Christmas  last. 

Att.  Gen.  Wbero  was  it  that  you  bad  tbia 
discourse  ? 

Sweet,    ft  was  about  bia  own  boose. 

JL.  C.J.  What  discourse? 

Sweet.  We  were  talking  about  king  James% 
coming. 

X.  C.  /.  Who  told  yon  that  king  James  wa» 
coming  f-^St^eet.  Sir  William  Parkyns. 

Att.  Gen.  What  did  be  say  P 

Sweet.  He  aaid  he  had  bought  a  great  many 
saddles,  thirty  saddles ;  and  that  his  own  troop 
was  coinposed  of  all  old  soMiers. 

Att.  Gen.  Did  be  tell  you  of  any  assonuMe 
that  he  had  of  king  James's  landing  p 

Sweet.  Yea  ;  be  said  be  bad  the  kioff's 
word  for  it  P  ^ 

Att.  Gen,  Wasthere  any  discourse  between 
you  about  any  joamey  that  sir  William  was 
te  Uke  P 

Sweet.  Yes ;  be  did  tell  me  be  was  to  go 
into  Leicestershire,  and  was  to  meet  several 
gentlemen  in  Leicestershire  ;  and  he  did  go, 
and  after  he  came  back  again,  he  said  he  bad 
met  his  friends,  and  all  was  well,  and  that  the 
we8t4vas  as  much  inclined  to  king  Jaroes'a 
interest  as  the  nortbi  and  that  a  Lord'a  brother 
was  concerned. 

Att,  Gen.  What  other  discourae  had  you 
about  this  matter  P 

Sweet.  Nothing  else,  as  to  particulars,  that 
I  can  remember. 

Att.  Gen.  What  orders  had  you  to  come 
op  to  town  in  February,  and  when,  and 
from  whom  P 

Sweet.  Sir  William  Plurkyna  sent  for  me, 
and  he  sent  me  a  letter  about  the  ilib  of  Fe- 
bruary that  I  should  come  to  him  the  oeat 
day ;  and  I  did  come  the  next  day. 

Att.  Gefk.  Whither  did  yoo  come?  Wbem 
did  yoo  find  him  P 

&vfe^  Al  'lis  lodgings  in  Norfolk-street,  at 
tbehiuse  where  Mr.  Chamock  lodged;  and 
uha  I  bad  apoken  with  aur  William  Parkyna 
aooot  the  letter  which  he  bad  sent  me  to  coum 
up,  he  told  me,  that  the  business  that  be  had 
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desiffoed  forme,  he  did  not  think  fit  I  shonld 
do,  becftiise  of  my  family. 

Att.  Gen,  Pray,  what  directions  had  you 
from  him,  what  you  were  to  do  when  you 
Went  into  the  counti'y  ? 

Sweet.  When  I  went  into  the  country,  he 
ordered  me  to  go  to  his  honse,  and  send  up 
three  of  the  strongest  horses. 

Att.  Gen.  When  was  this,  do  you  say  ? 

Saeet.  It  was  in  February. 

Ate.  Gen.  What  time  iu  February  ? 

Sweet.  The  elerenth  or  twelflh,  which  was 
Wednesday  ;  and  at  my  goin^  away,  he  told 
me  if  I  had  not  a  letter  from  him  the  Friday 
Ibllowing,  I  should  come  to  town  again.  I 
did  come  to  town  again,  and  then  he  asked  me, 
if  I  had  made  provision  for  my  family  ?  I  told 
him,  no;  then  he  asked  me,  why  I  came  up 
to  town?  He  told  me  I  might  go  into  the 
country  again  on  the  morrow  morning. 

L.  C.  f  What  did  he  tell  you  ? 

Sweet.  He  said  I  might  go  back  again  into 
the  country.  I  came  upon  the  Saturday 
morning  to  Dim. 

Att,  Gen.  Pray,  what  day  was  that  Sa- 
turday ? 

Sweet.  I  helie?e  it  was  the  13th  or  14th  of 
Febmaiy. 

Att.  6en.  Yon  say,  Wednesday  was  the 
twelfth? 

Sweet.  Yes,  I  believe  Wednesday  was  the 
19th,  and  I  came  to  town  the  Friday  aAer  that 
19th,  that  was  the  14th,  and  on  the  Saturday 
I  went  home  again. 

Att.  Gen.  You  say  vou  camt  to  him  on  the 
Saturday  morning,  what  passed  between  you 
then? 

Sweet.  I  went  the  next  morning  to  sir  Wil- 
liam Parkvns's  lodgings,  but  he  was  gone  out, 
and  had  left  word,  that  I  must  come  again 
about  eleven  of  the  clock :  I  did  go  about  that 
time,  and  he  was  not  come  in,  and  there  1  met 
Mr.  Chambers,  and  one  Mr.  Lee,  whom  I  had 
seen  there  the  night  before. 

Att,  Gen.  And  what  discourse  had  you  then 
with  them  F 

Sweet.  We  had  little  discourse,  for  I  had 
only  seen  them  the  night  before  ;  but  I  ftiink 
Chambers  told  me  he  had  been  at  Kensington, 
and  I  desired  to  know  what  news  there  ;  and 
he  told  me  William  kept  as  close  as  a  fox ;  and 
he  shewed  me  his  wounds,  and  said  those 
wounds  wanted  revenge. 

Att,  Gen.  Where  did  he  say  he  received 
those  wounds  ? — Sweet.  At  the  fioyne. 

Sol.  Gen.  Pray,  Mr.  Sweet,  did  he  tell  you 
for  what  use  his  troop  was  ? 

Sweet.  He  did  not  tell  me  positively ;  but 
I  understood  it  to  be  to  join  king  James  when 
he  landed. 

Sol.  Gen.  Pray,  Sir,  where  did  you  dine 
that  Saturday? 

Sweet.  With  sir  William  Pferkyns,  and  Mr. 
Chamock,  and  Chambers,  and  dne  or  two 
more  that  I  did  not  know. 

Att.  Gen.  Will  you  aik  him  any  questions, 
sir  William  ? 


]^arkyn$.  Did  I  tell  you,  Mr.  Sweet,  that  1 
had  a  troop  of  horse  ? 

Sweet.  I  will  tell  you  your  own  words,  and 
no  other :  You  said,  vour  own  troop  was  com* 
posed  of  nid  soldiers  r 

L.  C.  J.  Pray  let  me  ask  you  one  question  ; 
How  many  horses  were  you  to  bid  the  man  to 
bring  up  to  town  T-^Sweet.  Three,  my  lord. 

Att.  Gen.  And  were  they  not  his  strongest 
horses? — Sweet.  Yes,  my  lord,  they  were. 

At^.  Gen.  Did  he  say  any  thing  to  you 
about  volunteers  ? 

Sweet,  Yes ;  he  said  there  were  some  g^- 
tlemen  that  were  captains  and  old  officers  that 
would  he  volunteers  under  him. 

Parkuns,  Pray,  where  were  those  words 
spoken  r 

Sweet,  Either  in  your  house  or  in  the  garden, 
I  cannot  tell  directly  which,  but  somewhere 
about  your  house  it  was. 

Farktfn%.  Where  is  that  house  ? 

Sweet.  In  Hertfordshire. 

Parkynt.  Then  I  am  in  your  lordship^s 
judgment,  whether  words  spoken  in  Hert- 
fordshire can  be  an  evidence  of  a  treason  acted 
here  in  Middlesex  ? 

L.  C.  J.  Sir  William  Parkyns,  if  there  be  a 
design  to  kill  the  king,  and  there  are  several 
overt  acts  to  prove  that  design,  and  one  is  in 
one  county,  and  another  is  in  another  county, 
the  party  may  be  indicted  in  either  of  the 
counties,  and  evidence  may  be  g^ven  of  both 
those  overt-acts,  though  in  several  countries. 
It  is  true  you  being  indicted  in  Middlesex 
makes  it  necessary  that  some  evidence  should 
be  given  of  some  things  done  in  Middlesex,  as 
there  is ;  as  your  meeting  nt  Mrs.  Mouotjoy's, 
and  at  the  Nag's- bead  in  Covent- garden,  and 
the  Sun  in  the  Strand,  where  were  several  con- 
sults, which  are  overt-acts  of  the  same  treason ; 
and  if  treason  be  committed  in  several  counties, 
the  party  may  l>e  indicted  in  any  one,  and  the 
evidence  may  be  given  of  facts  done  in  all.  * 

Farkum.  Then,  Mr.  Sweet,  you  do  not  say 
that  1  bad  raised  a  troop,  or  would  raise  a 
troop. 

Sweet.  I  told  you  your  own  words,  that 
your  troop  was  made  up  of  old  soldiers. 

L.  C.  J.  But  yet  1  must  tell  you  further, 
sir  William  Parkyns,  if  I  remember  right, 
there  is  evidence  given  of  a  discourse  you  had 
in  Norfolk- street,  where  you  lodged,  and  that 
is  in  Middlesex. 

Parkyns.  My  lord,  I  did  not  observe  that 
he  said  any  thin^  of  me  about  Nortblk-streei. 

Att.  Gen.  Yes ;  that  is  what  he  says :  Y'on 
told  him  you  had  thought  of  a  busmess  for 
him,  but  you  would  not  engage  him  in  it,  be- 
cause of  his  family. 

Parkyns.  Pray,  Mr.  Sweet,  did  I  tell  yon 
any  thing  what  you  were  to  do  ? 

Sweet.  No,  Sir,  you  did  not 

Parkyns.    I  hope  the  Jury  will  take  notice 

*  Seethe  fourth  Reaolution  in  sir  Henry 
Vane's  Case,  and  the  Note  to  it,  vol.  6,  p. 
123,  of  this  Collection. 
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of  that:    I  ilid  not  tell  him  kiiy  thing  that  he 

t.  C.  J-  Well,  that  was  no  great  matter. 
Will  jiou  aak  bim  any  more  questioDa>  Sir  ? 

Parkyta.  Np,  my  lord. 

Sol  Gtn.  Then  our  Dcxt  witness  is  Jamea 
Eubank.    (Who  was  sworn.) 

Alt.  Gen.  Do  yno  know  air  William  Par- 
kyna. — Eubank.  Yes,  he  is  my  master. 

Alt.  Gen.  What  servaot  was  you  to  him  P 

'Eubank.     1  was  groom  to  biro. 

Alt.  Gtn.  How  long  hare  yon  been  hia 
pwim  ? — Eubank.  Not  a  twelieraonlh  yet. 

Alt.  Gen.  Pray,  first  gire  an  accouot  what 
joQTney  yon  took  with  him, 

Eubank.  IwentinloLeicestenhire  with  him. 

Atl.  Gm.  Pray  tdl  us  what  you  know  of 
thai  matter. 

Eubank.  Yet,  my  lord,  we  went  from  our 
own  house  to  Stony- Stratford,  and  there  we 
lay  all  njgbt 

Atl.  Gen.  What  time  was  this  ? 

Eubank,  f  cannottellthe  day  of  the  month, 
il  was  in  January. 

Att.  Gen.  Wbalday  ofthe  week  wash  F  ' 

Eubank.  It  waa  on  a  Thursday. 

Att.  Gen,  And  where  did  you  go  from 
■lony-Stralfbrd  f 

Eubank.  We  came  tbe  next  day  to  Lei- 

Att.  Gn.  Who  went  with  him  ? 
Eubank.  One  captain  Scudamora. 
Att.  Gen.  Huw  long  did  yoa  tarry  at  Lei- 

Eubank.  When  we  came  tbe  next  day  to 
Leicester,  we  staid  there  till  Sanday  morning. 

Att.  Gen.   What  company   came  to  your 
master  when  he  was  at  Leicester  ? 
'     Eubank.  Sir,  I  em  a  attanger,  I  know  none 
them,  I  was  nerer  there  before. 

Att.  Gen.  Can  you  remember  whether  there 
«as  one  Ysrborough  there  F 

Embank.  There  waa  one  that  sud  hia  name 
waa  Yarboronsfh. 

Att.  Gtn.  Whence  did  he  come  ? 

Eubank.   He  eaid  he  came  out  of  York- 

Att.  Gtn.  Who  came  with  him  F 

Eubank.  There  was  a  gentleman  in  black 
cloalha,  that  aaid  he  waa  a  minUter. 

Atl.Gm.  Did  yon  obserrc  any  otbeni  that 
eame  thither  to  your  master  F 

Exbank.  It  was  market  day,  and  I  had 
my  borsea  to  look  after ;  there  were  a  great 
many  people  went  np  and  down  stairs  ;  but 
whether  they  weot  to  bim,  or  tio,  I  cannot  tell. 

Alt.  Gtn.  When  did  yon  come  hack  again  ? 

Eubank.  We  atstd  there  till  Sunday  mom- 
ii^,  and  then  we  came  away. 

All.  Gen.  To  what  place  did  you  go  that 
nighir 

Evbank.  To  a  town  called  Brickhill,  and 
(he  oigbt  fbltowin^  we  ^me  home. 

Att.  Gen.  Who  cam«  IiACk  wiih  hird  ? 

Eubauk.  None  but  captain  Scudcmore,  nho 
went  wiik  him. 

Att.Xitft.  WhitberdUyougotbenextdayF 


Eubank.  Wecame  IcBusbyabotitSo'dock 
on  Monday  night. 

All.  Gtn.  WcH  after  this,  did  yon  bring  up 
any  horses  to  the  George-inn  to  your  master, 
and  when  P — Eubank.  Yea,  three  honea. 

Att.  Gen.  Ay,  when  F  ^ 

Eubank.  1  cannot  tell  the  day. 

Att.  Cen.  What  day  of  the  week  trai  it  F 

Eubank.     Unon  a  Friday. 

An.  Gen.  What  month  was  it  inF 

Eubankj  Indeed,  I  cannot  say  that 

Att.  Gtn.  Do  you  remember  TB)entine'a. 
day  F — Eubank.  'V  ea ;  it  waa  upon  that  day. 

Alt.  Gen.  That  is  the  14th  <rf'  February,  n 
remarkable  day,  and  was  then  of  a  Friday,  the 
day  before  the  assassioatian  was  to  ha«e  been 
executed.     Whither  did  you  bring  them  F 

Eubank.  To  tbe  George-inn. 

Alt.  Gen.  How  were  tliey  furnished  f  Wer« 


Att.  Gen.  Where  were  the  pistobleftF 

Eubank.  Indeed,  1  don't  know, 

Alt.  Gen.  Pray,  when  you  came  to  town, 
did  you  go  to  your  master,  and  acquaint  bim 
wiibitT— Eubank.  Yes, Sir,  I  did. 

Alt,  Gtn.    Pray,  what  did  he  Ibeo  cay  tn 

Eubank.  He  aaid  he  thought  he  abouU  go 
home  that  uiriit. 

Alt.  Gen.  Did  he  change  his  mind  F 

Eubank.  Yea,  for  be  did  not  go  till  Monday, 

All.  Gen.  Did  he  tell  you  be  should  go  a 
Saturday  F 

Etibank.  Yea;  heaaid  he  Iboogbt  heshould. 

Att.  Gen.  Did  you  come  to  Lim  to  know 
his  mind,  and  what  did  he  say  ? 

EOibank.  He  said  in  tbe  morning,  he  would 
go  in  'the  afternoon  ;  but  he  did  not. 

All.  Gat.  Afterwards  when  did  bo  go  F 

Eubank.  Ubon  Monday. 

Att.  Gen.  Who  went  with  him  that  Honda;  F 

Eubank.  OneHolmes,  afat,  thickman. 

Att.  Gen.  Well,  pray  when  did  you  come  ta 
town  again  ? 

Eulmnk.  Upon  the  Friday  following, 

Atl.  Gen.  How  many  bones  did  you  bring- 
np  then  F 

Eubank.  On  the  Friday  following  we  brought 
np  four ;  my  maater  himself  came  np  wilb 
them. 

Att.  Gen.  Who  came  with  him  F 

Eubank.   Ur.  Holmes,  and   I,  and  another 

Alt.  Gtn.  How  were  tbe  bortes  fumisbed  F 


Were  there  any  boots  7 

Eubank.  None  but  what  we  rid  hi. 

Att.  (j'ni.  WheredldyoalearethosehoTMaF 

Eubank.  At  the  George^u  in  Holbom. 

Att.  Gen.  What  directions  did  your  maater 
give  vmi  that  uiglit  for  i^oinellLC  next  tnomiiqi' 
up"n  nn  1  rrand.  find  whtther.' 

Kuiaiil..  1  li.i<l  n-' message  from  him  ;  hot 
there  »u  m   nolt;  Ihnt  1  waa  to  carry  to  Kail' 
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tiugtOB  to  OBt  Brown;  tnd  I  was  ordered  to 
go  to  the  g«ot)oina|i  tbot  lives  within  a  door  or 
two  next  the  gouw  ioto  the  kiiy*s  ^te,  I 
forget  his  name ;  Git  thia  mao  where  Brown 
lodged  beloqged  to  the  oouvt,  aome  officer  in 
the  kitchen  to  the  king ;  either  oonfectioiier, 
or  oook,  or  aomeibing ;  and  thia  man  lay  there. 
AU.  tjea.  What  waa  y our  meange  to  him  F 

EuhoMk.  I  waa  to tcnhtin,  that  i  eame  to 
apeak  wilh  one  Brown,  and  that  I  came  IVom 
a  gentlemao  that  lay  at  the  oonfectioner'a  in 
Hoibom,  over  against  Grab's  inn.  1  know  the 
gentleman  by  face  again,  if  1  see  him  ? 

AH,  Gen.  Well,  what  did  he  aay  to  yon  f 

Eubank.  He  bid  me  aet  my  horse  at  the 
'  Red  lion,  and  he  would  come  to  me  presently ; 
and  ao  he  did.  Says  he«  1  have  no,  busineaa 
that  I  need  to  send ;  but  I  will  write  in  your 
^alBMoack,  and  you  may  carry  it  back  and 
ahew  it  him,  that  I  will  come  to  town  betwixt 
nine  and  ten  o'clock.  I  did  go  back  and  tell 
that  gentleman  at  the  oonfectioner'a. 

Mt.  Gsa.  What  kind  of  gentleman  waa  it? 

Eubtmk,  A  lustv  man,  with  a  ffreal  noae, 
and  a  black  wig ;  ha^peaka  broad  Scotch,  and 
he  was  a  awar&y  ocdoured  man«  and  he  bad  a 
wide  mouth. 

Att,  Gen.  What  age  waa  he  of? 

Eubamk*  A  middle  aged  man. 

Att,  Gen,  Pray,  ivhat  di4  he  aay  to  yoa  f 

Eubonk.  He  asked  me  if  I  bad  aeen  the 
gentleman  ?  I  told  him,  yea.  He  aaked  me 
what  the  gentleman  returned  for  answer  f  I 
told  him,  be  had  writ  in  my  almanack,  which  I 
had  shewn  him,  that  he  would  be  in  town  be- 
tween nine  and  ten  o'clodc.  He  aaked  me 
then  where  1  waagoing  f  I  said,  to  my  master. 
8aya  he,  tell  your  master  that  I  will  De  in  my 
cluimber  reaihr  for  him. 

AtL  Gen,  Did  you  go  to  your  master,  and 
teU  him  woT^Eubank.  Yes,  I  did. 

Ati.  Gen.  And  what  did  he  aay  to  yon  f 

Euhank.  He  aaid  he  deaigned  to  go  home 

in  the  afternoon,  and  therefore  bid  me  go  to  the 

^inn,  and  make  ready  the  boraea,  and  know 

what  waa  to  pay  for  them,  and  he  would  come 

by  and  bye  thither. 

Ait.  Gen.  Didbeafierwardaeometotheinn? 

Eubank.  Yea,  Sir,  about  three  or  four 
o'clock  in  the  afternoon. 

8d.  Gen.  Pray,  who  came  with  air  William 
Parkyns? — Eubank,  One  Lewis. 

Att,  Gen,  Do  you  know  him  ? 

EuJbmk,  I  have  aeen  him  before  with  my 
master.  v 

Att,  Gen.  What  ia  he  P 

Eubank,  They  say  he  ia  my  lord  Fever- 
•  abam'a  gentleman. 

Att,  Gen.  What  did  he  aay  lo  yon  about  any 
aaddlear 

EadtoMik.  They  aaked  me  what  aaddles,  and 
how  many  had  been  sent  in  there  P  And  I  said 
but  two. 

Ait.  Gen.  What  said  Mr.  Lewia  P 

Eubank.  Mr.  Lewis  aaid  there  most  be  a 

.mistake,  because  my  master  aaid  be  had  but 

twenty-two,  for  he  reckoned  he  had 

there  should  be  twenty-four  in  alL 
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Att.  Gen,  IMd  he  aay  eo,  or 
Parkyna  ? 

Eubank.   It  was  Mr.  Lewis  that  said  there 
were  twenty-four  to  the  beat  of  my  remnaa 
brance. 

Ait,  Gen,  Where  were  they  aent  P 

Eubank,  Indeed  I  know  not,  I  ne?er  aaw 
any  of  them  bat  thoae  two. 

Att,  Gen,  Who  delivered  thoae  two  to  yoo  P 

Eubank,  My  master,  sir  William  Fukyns. 

Ait,  Gen,  Who  were  those  aaddlca  for  P 

Euhank.  They  wees  ftr  two  gantlancn'o 
horses  that  were  there. 

Alt.  Gen.  l¥hoae  horses  were  they  P 

Eubank,  They  were  not  my  maater'a ;  hoi 
they  stood  at  that  place. 

Ait*  Gen,  Did  your  master  ever  ^psak  to 
you  about  them,  to  look  aiW  them  P 

Euh.  He  aaid,  if  at  any  time  I  waa  there,  I 
should  see  that  the  hostlsr  gafo  them  their 
com. 

Att.  Gen.  Were  they  yoor  asaali 
ornolP^£ii^.  Not  that  I  know  of. 
Att.  Gen.  What  time  did  you 


go  out  of 


Eiub.  I  went  out  of  town 
lour  o'clock  in  the  afternoon. 

Att,  Gen.  When  did  you  hear  fiom  yow 
master  after  that  P 

Eub,  Upon  Monday  I  had  a  letter  from  him. 

Att,  Gen,  What  waa  that  letter  for  P 

Eub.  It  was  to  go  to  my  roaster'a  bouaa  in 
WarwickUiire,  to  one  Riehard  Evana  that  was 
his  servent,  to  whom  he  sent  a  letter. 

Att,  Gen,  What  were  the  oootcnis  of  that 
letter  P 

Eub,  I  did  not  aee  what  they  wcra,  at  was 
aealed. 

Ait,  Gen.  Did  yoo  carry  that  letter  to 
Evana  ?-.£ii6.  Yes,  I  did. 

Ait,  Gen,  What  time  did  you  come  thither  P 

Eub.  1  came  there  a  Tuesday  at  four  o'dock. 

Att.  Gen,  What  did  Evana  and  you  do  after 
you  had  read  the  letter  ? 

Euh,  We  went  to  fetch  aome  boxes  that  my 
master  had  ordered  Evans  to  letch  home.  It 
was  about  two  miles,  or  more  ftom  homOi  at  a 
tradesman'a. 

Att,  Gen,  What  was  his  name,  waa  it  Hay« 
wood  P 

Eub,  Yea,  I  think  it  was  aomething  like  that 
naaie. 

Att.  Gen,  Did  you  go  with  Evans  to  letch 
the  lioxes  from  thence  P 

Eub.  They  had  a  man  that  drove  the  leain 
to  fetch  them.  ^ 

Ati.  Gen.  Where  they  carried  in  a 
then  ?"^Eub,  Yes,  they  were. 

Att,  Gen.  Wi-re  yon  there  when  the 
were  brotisrht  back? 

Eub.  Yes,  1  was  at  my  master's  bouae. 

Att.  Gen.  What  did  ibey  do  with  them  P 

Eub.  They  burietl  them  in  the  gardsD,  8k. 

Att.  Gen,  What,  in  the  boxea  P 

Eub.  Yes,  8ir. 

Att.  Gen,  How  many  boxea  were  there  P 

£tti.  Five  or  six,  I  think,  I  know  not  wh%t 
in  them,  3 
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Att.  Gen*  Yon  helped  to  bory  them,  did  yoa 
notP 

Mub,  No ;  but  I  was  there,  I  uw  them 
boiied. 

Att.  Gen.  Did  Evans  tell  yoa  what  they 

ere? 

Bub,  £? ant  told  me  they  were  choice  goods. 

Att,  Gen. 'Evans  told  you  so,  did  be  ? 

Bub.  Yes. 

L.  C.  J.  What  time  of  the  day  or  night  were 
they  fetched  home  ? 

Eub,  They  went  away  about  four  o'clock  in 
tbe  afWnoon. 

L.  C.  J,  How  far  is  it  from  sir  William  Par- 
kyns's  bouse  to  Haywood's  P 

Eub,  I  think  about  three  or  four  miles,  J 
cannot  tell  how  far  exactly. 

X.  C.  J.  What  time  did  they  return  P 

Eub.  About  ten  or  eleven  o'clock  at  night. 
'  Juryman.  My  lord,  1  understand  he  says 
Mmv  buried  them  immediately ;  was  he  there, 
mnirdid  be  help  to  bury  them  r 

Eub.  No,  1  did  not  help  to  bury  them ;  but 
I  saw  earth  put  upon  them. 

Ati.  Gen.  Pray,  Eubank,  let  me  ask  you 
one  question :  the  nerson  that  lay  at  the  conteo- 
tkmer's,  did  you  otMerre  whether  he  had  a  lame 
arm,  or  no  P 

Eub.  No,  I  did  not  take  notice  of  any  such 
thing. 

Sol.  Gen.  Will  sir  WilHam  Parkyns  ask  him 
any  questions? 

X.  C.  J.  What  say  you,  sir  William,  will 
you  ask  him  any  questions  P 

Farkjfm.  You  say  one  Holmes  went  out  of 
t<»wn  wrth  me ;  prsy  gife  an  account  what 
Holmes  that  is  P  ^ 

Eub.  It  is  fat  Mr.  Holmes,  if  it  please  your 
honour,  be  lives  at  the  Golden  Key  in  Hoi- 
born* 

Parkynf.  My  lord,  I  observe  this  to  distin- 
gfohh  it,  that  it  was  not,  as  Mr.  Attorney 
opened  it,  msjor  Holmes  that  is  in  the  procla- 
mation ;  it  was  one  tliat  used  to  be  at  my  bouse 
frequently ;  he  was  at  my  house  all  the  summer. 

Att.  Gen.  You  did  well  to  ask  him  that 
qnestioD  to  explain  it. 

^  L.  C.  J.  Will  you  ask  him  any  more  ques- 
tions P — ParkvuM,  No,  my  lord. 

&»/.  Gen.  Then  our  next  witness  is  one 
Thomas  Hipwell.    (Who  was  sworn.) 

Att.  Gen^  Where  do  ynu  live? 

Hip.  At  in  Warwickshire. 

Att,  Gen.  With  whom  do  you  live  P 

fltp.  I  live  of  myself,  Sir. 

Att.  Gen.  Do  you  know  of  any  goods  that 
were  carried  from  Mr.  Haywood's  bouse  to  sir 
William  Parky ns's  house? 

Hip,  1  came  from  Litchfield  fair  upon  Ash- 
Wednesday,  where  I  had  been  to.  carry  goods 
for  my  master. 

Ait.  Gen.  Didnotvonsayyoulii^ofyour- 
SflfP .  I  asked  you  bmre,  who  vou  lived  with  P 
Who  is  your  DMster  P — Ifip.  Mr.  Haywood. 

Att.  6en.  You  said  you  had  no  master. 

Hip.  That  is»  when  he  pleases  to  employ  me, 
I  work  for  him. 
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)     Ait.  Gen.  Pray  tell  what  you  parried  from 
Haywood's  house,  and  who  came  fbr  tliem  P 

Hip,  There  were,  to  the  best  of  my  remem- 
branoe,  either  seven  or  eight  boxes. 

Att,  Gen,  Who  came  for  them  ? 

Ifij?.  There  was  one  of  sir  Willism  Parky ns's 
men,  one  Richard  Evans,  that  was  his  servant, 
and  one  Whetstone,  that  was  tenant  to  air  Wil- 
liam. 

Att.  Gen.  Well,  how  did.  they  come,  and 
what  did  they  do? 

Hip.  They  brought  a  waggon  and  two 
mares. 

Att.  Gen.  About  what  time  was  it? 

Hip.  It  was  about  nine,  or  ten  o'clock  at 
night  when  they  went  away. 

At.  Gen.  What  orders  had  you  from  your 
master? 

Hip,  It  was  near  upon  seven  o'dock,  when 
the  waggon  came,  and  my  master  wished  me, 

to  go  to  borrow  a  mare  of-*—,  at ;  I  did 

so,  and  I  brought  Uie  mare  1  had  borrowed 
with  me  home. 

Att.  Gen.  What  vras  that  mare  borrowed 
for  f—Hip.    I  know  not. 

Att.  Gen.  What  use  was  she  put  to  after- 
wards ?  What  did  yon  see  more  ? 

Hip.  Why,  before  the  team  came  (about  a 
quarter  of  an  hour  before)  to  fetch  these  goods, 
my  master  told  me,  that  sir  William  Fsrkyns's 
men  were  to  come  to  fetch  some  bedding  and 
other  goods,  what  they  were  he  knew  not  ^ 
and  be  ordered  me,  when  they  knocked  at  the 
gate,  to  let  them  in  ;  and  I  did  so. 

Att.  Gen.  Well,  friend,  did  they  carry  away 
any  ^oods,  and  what  were  they  ? 

Htp.  Thev  were  in  boxes  at  first,  in  three 
boxes ;  and  then  sir  William  Parkyna's  servant 
did  knock  off  the  outside  lining,  which  was  a 
deal  board,  and  he  drew  the  nails,  and  took  out 
of  two  boxes  three  boxes  a-piece,  and  two  out 
of  another:  to  the  best  of  my  remembrance  1  * 
think  there  were  eight,  but  I  am  not  sure  whe- 
ther there  were  seven  or  eight. 

Att.  Gen.  Did  they  carry  them  awsy  thai 
night? 

Hip,  Yes,  sir  Wm.  Parkyna's  man  Richanl 
and  the  tenant  carried  them  to  the  waggon,  and 
I  lighted  them  down  with  a  lantbom,  according 
to  my  master's  order. 

Att.  Gen.   When,  what  day  waa  this  P 

Hip,    It  was  Ash- Wednesday  at  night. 

Att.  Gen.  Then  set  up  Mr.  Haywood,  (who 
was  sworn  before).  Pray  give  my  lord  an  ac«* 
count,  when  sir  William  Parkyns^  goods  wera 
brought  to  your  bouse,  who  brought  them,  and 
what  directions  jivere  given  about  the  careful 
keeping  of  them. 

Jaaywood.  My  lord,  about  Michaelmas  last, 
sir  William  Parkyna's  man  came  to  me  with  a 
letter  from  one  Mr.  Chamock,  Snd  theeflRNrt 
of  the  letter  was,  to  desire  the  favour  of  roe  to 
lodffe  some  goods  of  sh*  William  Parkyna  at 
my  nouse ;  for  he  was  taking  his  servants  from 
his  bouse,  and  be  was  loth  to  leave  his  goods 
in  an  empty  house,  and  he  dealred  me  to  l«t 
them  lie  at  my  houfe,  wbsch  I  did. 

H 


m 


8  WILLIAM  m. 


Triat  of  Sir  Wittiam  ParJynt, 


[100 


Att.  Gen,    How  were  they  put  op? 

Hayvood.  I  think  in  three  chests,  pretty 
big  chests,  nailed  up  and  tacked ;  and  there  was 
a  wd  and  bedding,  and  a  piece  of  tapestry  or 
tvro. 

Att,  Gen.  Pray,  did  that  letter  come  from 
Mr.  Chamock? — Haywood,  Yes;  Evans,  sir 
WilliaiD  Parkyns's  mta,  brought  it  me. 

Att.  Gen,  Prav,  8ir,  bow  are  you  rekited 
to  that  Mr.  Chamock  ?  What  k-in  is  be  to  you  ? 

Haywood.   1  married  bis  sister. 

X.  C.  J.  You  took  the  goods  into  your  cus- 
tody upon  that  letter  from  Chamock  ? 

bayw.   Yes,  my  lord,  I  did. 

Att.  Gen.  'Pt^l'^^  will  you  give  an  account, 
whether  you  were  in  town  Mfore  this  disco- 
very, and  had  any  disconiae  with  Mr.  Chamock 
or  sir  William  Parkyns  about  these  goods? 
When  did  you  see  Mr.  Cbaraock  afterwards? 

Haym.  I  came  up  to  Loudon  the  16lh  day, 
and  I  was  in  London  the  inh,  18tb,  and  IMn; 
I  tbibk  those  three  days ;  and  I  went  to  see 
Mr.  Charnock  at  his  lodgings,  but  I  was  hardly 
^tb  him  a  Quarter  of  an  boor ;  I  told  him  sir 
William  Parkyns  bad  sent  some  goods  to  my 
boose,  and  I  desired  to  know  when  he  would 
fetch  them  away.  Says  he,  I  cannot  say  when 
I  shall  see  him  again.  Said  I,  I  shall  have 
some  business  at  the  Temple,  and  I  will  meet 
you  at  the  Temple  coffee-house.  Says  he,  I 
will  meet.  Ana  bring  sir  William  Parkyns 
with  you,  if  you  can,  said  L  He  came  aliout 
eight  or  nine  o'clock  on  Tuesday  morning ; 
says  he,  sir  William  Parkyns  is  at  iny  lodg- 
ings, just  a-going  out  of  town,  and  would  de- 
sire to  see  you.  So  I  went  up,  and  sir  William 
Fu*Wns  was  ready  to  go  out  of  town.  I  told 
him  I  had  some  goods  of  his  at  my  house,  and 
I  desired  to  know  how  he  would  dispose  of 
them ;  what  he  would  do  with  them.  He 
would  take  them  away,  he  said,  the  first  op- 
portunity, or  to  that  eiSect. 

X.  C.V.   When  was  this  ?  What  month  ? 

Haya.   It  was  in  February  bttt 

L.C.J.   What  day? 

Haym.  I  think  it  might  be  about  the  elgh- 
temtbday. 

X.  C.  J.  It  was  you  that  desired  to  have 
Ihem  taken  awav,  it  seems,  was  it  not  ? 

Hayw.  I  asKed  him  when  he  would  take 
Ihem  away,  or  what  be  would  do  with  them. 

X.  C.  J*    And  what  answer  did  be  make  ? 

Hayw.  He  said  he  woukl  take  them  away 
the  first  opportooity,  as  soon  as  he  could  dis- 
pose of  thero,  or  to  that  effect. 

Att.  Gen.  Now,  when  you  came  home,  tell 
us  who  came  for  those  goodSyMnd  when  ? 

Hayw.  I  think  it  was  upon  a  Shrore-Tnes- 
dajr  that  I  came  home,  and  my  wife  said  sir 
William  Parkyns  bad  sent  for  bis  goods,  and 
desired  to  hare  them  away;  but  that  she  had 
made  answer,  I  was  not  at  home,  but  should  be 
at  home  soon,  and  then  he  might  have  them 
aw^.  The  next  day  1  came  home  from 
Litchfield  fair,  about  fire  or  six  o'dodc  at 
higbt:  It  was  Asn- Wednesday  at  night  when 
i  oame  homei  and  the  man  came  to  me  be- 


tween six  and  seven,  awl  told  ne  his  roaster 
desired  to  have  the  goods  away.  1  told  him 
he  might  have  ihem  when  be  vrould ;  he  said 
he  would  have  them  away  that  nisht.  I  toM 
him  it  was  an  unseasonable  time :  but,  says  be, 
the  waggon  is  a- coming,  and  I  desire  ^ou 
would  give  me  leave  to  taaethem  away ;  which 
I  did :  then  he  said  he  had  but  two  horses,  and 
he  desired  me  ^o  lend  him  a  horse  ;  which  I 
did,  and  he  took  the  goods,  and  went  away  with 
them;  but  for  what  he  did  afterwards  with 
them,  I  know  nothing  at  all  of  it. 

Sol.  Gen.  Then  swear  Mr.  Whetstone, 
[which  was  done.] 

Att.  Gen.  Pray,  Sir,  do  yon  give  an  ac- 
count whea  you  went  with  Evans  to  Hay- 
wood's house,  and  what  happened* 

Whetslone.   His  man  oame  to  me 

Atl.  Gen.   Whose  man  ? 

Wfietitone.  Sir  WilUam  Park3rtis's  man,  tt 
desire  me  to  go  to  Mr.  Haywoc»4's  to  fetch 
some  goods  of  sir  William  Parkyns,  some  bed- 
ding, and  some  odd  things,  which  I  did ;  and 
said  he,  I  will  go  the  next  way  to  the  boufe, 
and  I  will  meet  you  before  you  can  get  thither ; 
and  be  did  meet  me  half  a  mile  off  the  bouse, 
and  told  dm  I  must  stay,  and  not  oome  to  the 
house  till  it  was  uight,  till  it  was  later. 

X.  C.  J.  Who  told  you  so  ? 

Whetstone.  Sir  William  Parkyns's  roan  told 
me  so ;  so  he  went  forwards  to  the  gate,  and 
then  came  back,  and  called  me  to  come  io; 
then  we  went  to  the  house»  and  loaded  the 
waggon  with  boxes  and  bedding  that  was  there. 

Att.  Gen.  How  mauy  boxes  were  there? 

Whetstone.  I  cannot  tell  whether  there  wen 
seven  or  ei^fit. ' 

Att.  Gen.  Whither  did  you  earry  them  ? 

Whetstone.  We  carried  them  to  sir  WiUiaa 
Parky  Ds's  house. 

Ait.  Gen.  What  was  done  with  them? 

Whetstone.  There  they  were  put  into  the 
ground  by  the  wall  side,  where  they  were 
found. 

Att.  Gen.  Wby,  was  yea  pcssent  when  they 
were  found  ? 

Whetstone.    Yes,  I  saw  theih  dug  up. 

Att.  Gen.  Then  you  can  give  us  an  account 
of  them  :     What  were  they  ? 

Whetstone,  They  were  arras. 

Att.  Gem^  How  many  were  there?  What 
cpantity? 

Whetstone.    Tmly,  I  cannot  tdl. 

Mr.Bafter.  Where  is  the  oonsUUe,  Thomas 
Watts  ?-^Watts.  Here  am  I.  (He  was  sworn.) 

Att.  Gen.  Are  you  the  constable  ? 

Watts.  Yes.  Sir,  I  am  the  consteble,  sad 
searched  sir  William  Parkyns's  house,  and 
upon  searching  in  the  gariwn  I  found  flome 
arms  there. 

Att.  Gen.  Pray  what  quantity  of  arms  did 
you  find  there? 

WaHs.  Four  doaen  of  swords,  thiity-t^ 
caihines,  twenty-five  brace  of  pistola. 

Att.  Gen.  What  kind  of  swords  were  tb^ 

Watts.  They  were  broad  swords,  two-edged 
swords. 
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Alt.  Gtm.    W<re  there  uiy  hilu  u>  the 


Watti.  No ;   but  there  n 


t  box  of  hilta 


:.  Wba«  dkl  yon  find  them  ? 

Watt*.  Id  a  border  under  the  irall  by  the 
well  tide. 

JuryHon.  DidyouMe tbeboxeibrokeopeo, 
»rf 

U'atU.  Yee,  Sr,  I  took  them  »d  broke 
them  open  loy  own  self. 

Jurymam.  Wu  Whetitooe  by,  prayi  Sir, 
when  they  were  broke  opea  1 

Wttttt.  He  was  DOl  there  by  at  the  iiret, 
wheo  we  Aag  them  up ;  but  I  Dronghl  Ihem 
to  my  owD  home,  and  there  I  broke  thetuopen, 
and  there  wt  mw  them. 

AH.  Gen.  Will  you  ask  him  bdV  qaeatiODS, 
•ir  WtUiamr— Puriiof.  No,  Sir. 

Soi.  Gen.  Then  call  Tunoo,  Freeman, 
Fieldiny .    (Who  were  all  awom.) 

Alt.  Gen.  Pray  tat  up  Mr.  Freeman. 
(WhiebwatdoDe.) 

AU.  Cen.  Where  do  you  lire  ? 

freeman.  At  the  Geoi^  Idd  ia  UolboilL 

Alt.  Gen.  What  are  you  ■■ 

Freeman.  1  am  hoetler  there. 

Ail.  Gen.  Pray  do  you  ^te  an  aoconnt 
what  boTKe  were  kept  there  of  lir  Wlliiam 
Parkyai,  and  howmsoy. 

Freeman.  He  wai  a  ^uett  to  the  houae  all 
tbii  last  aommer,  sometimes  more,  iometimM 
less. 

Att.  Gen.  How  was  it  last  wuter  about 
February  lait,  how  many  horses  had  he  then  1 

Fretman.  Be  had  aoraetimes  three  uame  in, 
;  the  most  that  eter  be  had  was 


Att.  Geo.  What  time  \fa*  tiiat  that  be  bad 
fife,  pray  f 

Freeman.  To  my  best  memory,  it  waa  juat 
the  week  before  the  tUuurbaDce,  before  the 
Plot  broke  out. 

Sol.  Gen.    Before   the  pioclamatioo,    you 

Freeman.  Yea,  before  the  proclamation. 

All.  Gen.  When  nag  itf  What  day  of  the 
week  waa  it  ? 

Freeman.  They  came  in  on  Friday  night. 

L.  C.  J.  ifolt.  Whar,  did  Gto  come  in  then  f 

Freeman.  Yes,  I  think  ao. 

L.  C.  J.  Uoll.  Who  was  with  him  f 

Freeman.  I  only  saw  hie  groom  and  another 
servant 

Att.  Gen.  Huw  were thoy accoutred? 

Freta.'-*.  Four  wiib  holsters  and  amall 
pistols,  one  waa  a  led  mare  with  a  portman- 
teau ;  eod  in  a  hoTse  cloth  wrapped  up  there 
was  one  or  two  poir  of  jock  hoots,  end,  1  think, 
a  collar  in  one;  1  cannot  tell  whether  there 
was  one  bridle  or  two. 

All.  Gen.  Whm  did  they  »n  nw:iy  7 

Frttman.  On  Saturday  in  (lie  uiWrnoan. 

Ail,  Gen.  Did  you  al>:<t'rve  any  jiccsuoa  In 
come  there  on  Saturday  muriiiug .' 

Freeman.  There  were  two  mm  ilint  wern 
there  tl^t  rid  out  between  tw  j  a.-i'l  III  rev  bouii ; 
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they  rill  out  betweeo  nine  and  ten,  and  they 
came  in  aifaiD  between  tweUe  nod  one;  where 
they  had  been  I  cannot  tell ;  but  they  bad  rid 
iiretly  hard  for  the  time  they  wer^out,  li>r  the 
DOTsee  came  in  In  a  sweat. 

Atl.  Gea-  Before  this  time  that  yau  now 
speak  of,  »hat  horses  cam«  up  7  Can  you  re- 
member how  maoy  horses  cam»  up  the  week 
before? 

Freman.  The  weekbeforelhMe  weresome, 
but  how  many  I  cannot  remember;  they  Tory 
rarely  stayed  above  a  night. 

Att.  6'«ii.  What  do  you  knew  of  any  other 
horses  that  were  left  there  F 

Freeman.  There  were  three  horses  that  were 
at  onr  house  a  week,  that  were  Tory  mod 
horses ;  but  I  do  not  know  whose  bones  tb^ 
were,  nor  the  names  of  the  geoOamen  that 
ownol  them.  The  gentlemen  that  brought 
them  in  paid  for  the  horses,  only  the  groom 
told  rae  his  maater,  air  William  Parkyos,  had 
ordered  him  to  see  the  horses  fed.  1  never 
received  a  farthing  of  nr  WiUian  Parkynf, 
but  alwaysof  the  groom. 

Att.  Gen.  Pray,  did  yon  obserre  any  parti- 
cular horse  that  was  brought  in  there,  a  roan 

Freeman,      Yes,    there    was    cue    horse 
brnngbt  in. 
Alt,  Gen.    From  whence  did  thai  horse 

Freeman.  At  was  told  me,  from  Moontagoa 

^tf,  Gen.  I  belieTe  yOn  mistake  the  place  ; 
recollect  yourself  a  little. 

Freeman.  Somerset  house,!  mean;  a  porter 
brought  it. 

Alt.  Gen.  Ak  you  sure  it  was  Somerset 
house? — Freeman.  Yes,  it  was, 

Alt.  Gen.  Do  you  know  one  Lewis  ? 

Freeman.  I  do  not  know  him  ;  perhaps  the 
tapster  dues. 

h-C.  J.  Holt.  How  many  hnraea  came  from 
Somerset  house  ? 

Freeitmn.  Only  the  roan  gelding,  and  a 
rery  fat  man  mounted  him,  and  rid  out  with 
air  Willium  Parkyos. 

Porkyni.  Pray,  Sir,  whal  sort  of  horse  was 
that  bay  gelding  that  you  say  tfae  lal  man  lid 

Freenon.  1  say  he  rid  upon  a  little  roan 
geldintf  about  fourteen  hands  high. 

Farkynt.  But  the  bey  geUing,  bow  higl| 
was  that? 

Freeman.  About  fourteen  hands  high. 

Purkynt.  There's  your  m^ly  horse  fhc 
eerrice! 

Freeman.  They  were  no  great  aioed  bones, 
none  uf  ibero- 

Parkym.  .And  hare  not  you  known  thew 
horses  U  liave  been  mine  a  great  while? 

Ffniniin.  Ycv,  I  liuve  known  them  to  be 
Jliurs  a  triHi-l  ^^lHl^.■. 

L.  IJ.  J  il-ll.  Whal,  was  tti(t  [Oiin  gelding 
tir  VV.IIiait.  IVrkyna'x? 

Frranun.    Nfi,  aa{  (Iw  K>ao,  but  the  ntlicrs ; 

th«;  mm  igtriUiUnMAir.  v«*  ''^^ 
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qnently  there  all  last  smnmer ;  there  was  so 
neir  stnmjB^  horse  bat  the  roan. 

L.  C.  J.  Holt,  Will  you  ask  him  any  more 
questions ?ir-ParAyiu.  No,  my  lord. 

Sol.  Gen.  Then  set  up  Mr. Turton.  (Which 
was  done.) 

Ait.  Gen,  Pny  will  you  give  an  account 
what  yon  know  of  horses  that  were  standing  at 
the  George  Inn  in  Holbom  I 

Turton.  I  have  known  nr  William  Pftrkyns 
to  hare  used  the  inn  this  four  6r  five  years, 
ever  since  ihe  inn  was  built ;  and  in  last  Fe- 
bruary he  came  to  town  with  three  horses  the 
first  time. 

Att.  Gen.  What  day  of  the  month  was  that ; 

Turton.  I  cannot  say  what  day  of  the  month, 
but  it  was  about  the  week  before  his  last 
coming  there,  which  was  just  before  the  dis- 
covery  of  the  plot 

Atr.  Gen.  Do  you  know  what  day  of  the 
week  it  wss  ? 

Tiirton.  No,  truly  I  do  not,  for  I  keep  no 
acootmt  of  horses  going  in  or  out.  The  last 
time  of  bis  coming  was  with  about  four  or  five 
hoises  to  the  best  of  my  knowledge,  and  that 
was  upon  the  Friday  before  the  Plot  liroke  out ; 
and  then  upon  that  Friday,  sir  William  Par- 
kyns  gave  order  to  his  groom  to  get  the  horses 
ready  against  Saturday  morning. 

Att.  Gen,  Did  be  go  out  with  iiis  horses  on 
Saturday  morning. 

Thirton.  He  did  not  go  out   with  all   the 
horses  according  as  he  had  gfiven  order ;  but 
two  gentlemen  rid  out  with  two  of  the  horses, 
I  and  staid  out  about  two  or  three  hours,  and 
came  in  again,  as  if  they  had  rid  preUy  hard, 
the  horses  being  in  a  sweat ;  and  in  the  after- 
noon thi'y  all  went  fairly  out  of  town,  and  gave 
out  that  they  expected  to  be  in  town  on  Sun- 
day or  Monday  following,  but  they  did  not 
'return  ;  but  then  came  down  one  Mr.  Lewis,  I 
know  not  that  that  is  his  name,  only  when  I 
formerly  bek>nged  to  my  lord  of  Oxford,  I 
•  knew  bim  to  be  gentleman  of  the  horse  to  my 
lord  Feversham,  but  I  did  not  know  his  name. 

Att.  Gen.  Had  you  not  seen  him  there  be- 
fore :  What  time  did  he  come  ? 

Turton.  I  do  not  know  that  1  ever  saw 
him  there  bt'fore ;  be  was  on  Saturday  in  our 
yard. 

«  L.  C.  J.  Holt.   You  are  asked  when  Lewis 
came? 

Turton,  The  first  time  I  see  him  was  on 
Saturday,  in  the  yard,  asking  for  sir  William 
P^yns. 

L.  G.  J.  Hidt.  What  time  on  Saturday  was 
tliat  f 

Turton,  It  might  be  three  of  the  clock  in  the 
afternoon,  about  an  boor  or  thereabouts  before 
sir  William  Parkyns's  horses  went  away ;  and 
asking  for  sir  William  Parky os,  and  he  not 
being  there,  he  returned  back  again ;  and  after 
they  were  gone,  be  came  again,  and  I  told  htm 
they  were  ^one ;  but  the  groom  bad  acquainted 
me,  and  given  me  an  account,  that  he  Would 
be  there  again  on  Sunday  o^  Monday.  On 
'Sunday  in  tlw  afternoon,  nbout  five  or  nx,  Mr. 


Lewis  came  to  enquire  if  sir  Wiffiani  Fukyw's 
horses  were  oome  to  town ;  I  told  him  no ;  and 
so  he  came  aeain  upon  Monday  morning  be- 
twixt eight  and  nine  of  the  clodc,  and  asked  ne 
if  I  hevd  nothing  of  his  coming  to  tows ;  I 
told  him  no,  I  did  not  hear  of  his  coming  again. 

Att.  Gen.  The  horses  that  came  np  on  Ffi- 
day  night,  how  were  they  accoutred  ? 

Turton,  Two  or  three'of  them  had  botaar; 
I  cannot  say  bnt  for  pistols  they  had  foorw 
five  case. 

Att.  Gen.  Had  they  Ho  carbines  ? 

Turton,  No  ;  but  only  horse  pistols. 

Ait.  Gen,  Did  you  not  observe  any  otixr 
arms,  or  other  fnmiture  ? 

Turton,  I  did  see  a  pair  or  two  of  jack- 
boota  that  they  rid  in,  but  1  did  not  see  uj 
more. 

Att.  Gen,  Were  there  any  that  were  wnfit 
up  in  a  horse-cloth  ? 

Turton.  No,  r  did  not  see  any,  there  wm 
not  brouffbt  into  the  house. 

Mr.  Cowper.  Do  yuu  know  what  fine  the 
horses  were  saddled  that  day  ? 

Turton.  No,  I  did  not 

Parkym.  You  observed,  and  said  there  wm 
two  or  three  cases  of  pistols,  did  not  I  alwan 
ride  with  pistols? 

Turton.  Yes;  yon  sddom  came  wHbool 
two  or  three  paur  when  yoa  came  witk 
servants. 

Parkins.  And  as  to  thsfsck-boota,  yon  nii 
we  rid  m  them.— jHtrtoa.   I  aappose  so. 

Parhfni.  We  alighted  at  Mr.  John's  boiue, 
and  so  our  boots  were  sent  thither :  And  tbex 
were  small  horses  all  of  them ;  pray  will  joi 
tell  the  court  what  sized  boraea  tneywetci 
was  there  ever  a  great  horse  aoMMig  them  ? 

Turton,  Never  a  one,  I  bdieire,  tbatcxeede^ 
above  fourteen  hands  and  a  hntf,  aome  ODdct 
fourteen. 

Sol.  Gen.  Did  yon  see  the  rana  geldio^? 
What  size  was  that? 

TuHon,  A  small  pad,  that  naigbt  be  aboaj 
thirteen  and  a  half. 

Att.  Gen,  Did  yon  ever  a^e  bim  cant 
with  so  many  horses  before  ?  i 

Turton.  1  have  seen  more  at  the  Swon 
and  Buckler,  when  I  lived  there  ;  nod  he  usrl 
to  inn  there. 

Att.  Gen,  How  many  have  yoaaeenattb 
Sword  and  Buckler  ? 

Turton.  I  have  seen  four  or  fire  at  a  time 
but  this  IS  many  yeara  ago,  aeven  or  mg^ 
years  ago,  when  he  used  to  keep  bis  ooacfa  afl 
four  horses,  and  come  up  wim  aeTeral  saddl 
horses  with  him. 

Att,  Gen.  How  long  have  you  lived  at  tl 
George  inn  ? — Turton.  About  two  years. 

Ait.  Gen.  Did  you  observe  any  other  hoes 
that  stood  there  ? 

Turton.  There  were  two  tbat  were  pre! 
sizeable  horses  larger  than  any  of  air  Wi 
liam's  own. 

Ait.  Gen.  Whose  were  they  f 

Turton.  I  cannot  tell. 

Att,  Gen.  Did  any  body  own  t]wm  ? 
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ZVrten.  I  don't  Imow  wbo  owned  tliem; 
there  was  one  thai  paid  for  their  meat,  and 
took  them  away. 

Ati.Gen.  Who  is  that  f 

Turiom.  TVoIy,  Sir,  I  cantiot  tell ;  1  do  not 
know  who  he  was;   I  never  saw  him  in 

my  life. 

SoL  Otn,  Haa  air  Willian  Parkyna  any 
morequestions  toaak  him  P — Parkyns.  No,  Sir. 

Att.  Oen,  Then,  my  lord,  we  ahaU  call  no 
more  witneaaea,  oaleai  he  g^ivea  further  oc- 
eaaion ;  we  leare  it  here  till  we  hear  what  be 
■aya  lo  it. 

L.C.J.  Sir  William  Parkyna,  Mr.  Attorney 
General  and  the  king'a  counsel  have  done; 
now  ia  your  time  to  make  yoor  defenee. 

Por^iu.  My  lord,  I  rely  upon  yourlordahip 
lor  my  defence ;  for  I  am  ignorant  of  theie 
praceedin^ ;  I  rely  whoHy  upon  your  lord- 
afaip,  to  give  a  true  aooount.  of  them  to  the 
jury ;  I  hope  your  lordship  is  so  just,  that  you 
wifi  repeat  the  evidence  to  the  jury  as  it  is,  and 
no  otherwise.  But  I  do  not  ooaerve,  that  as  to 
the  aasaaaination  there  is  more  than  one  wit- 
I,  and  that  ia  captain  Porter:  There  is  not 


a  tittle  more  I  and  as  to  that,  I  suppose  yoor 
lordahip  will  declare  to  the^ory,  that  I  waa  not 
concerned  in  it;  and  captam  rorter  dechires,  1 
was  to  have  no  hand  in  it,  only  I  was  to  furnish 
five  horses,  and  accidentally  I  was  at  some 
meetings,  but  he  does  not  declare  that  I  waa  to 
do  any  thing  in  particular. 

L,  C.  J.  Yes,  yes,  you  agreed  upon  the 
debatea  to  the  several  resolutions  of  assassinat- 
ing the  kinfi^,  and  said,  that  it  was  necessary 
and  fit  to  taKe  him  off. 

Parkyru,  Still,  that  is  but  one  witness,  I 
deny  it  utterly ;  atnd  the  hiw  says  positively 
there  shall  be  two  witnesses.  ' 

L,  C.  /.  Not  to  erery  overt-act,  there  is  no 
law  says  so. 

Parkynt,  As  to  the  asaassmation  there  is  but 
one,  no  other  but  he;  andao  aato  the  regi- 
ment, he  did  not  say  that  I  was  to  raises  regi- 
ment ;  but  that  he  waa  told  by  a  gentleman 
that  I  bad  been  desired  to  be  in  the  matter,  but 
I  would  not,  because  I  had  engaged  in  another 
business,  about  a  regiment ;  but  this  was  aU 
but  hear-say. 

L.  C.  J.  Ves ;  he  said  yon  owned  you  had 
a  regiment.  Besides,  it  is  said  you  owned  you 
had  your  saddles,  atid  yoor  troop  consisted  of 
old  soldiers. 

Parkun$,  No,  captain  Porter  never  said  so. 

Att.  Gen.  That  was  Sweet. 

X.  C.  /.  You  told  Porter,  you  had  a  regi- 
nent  to  look  after. 

Parhffu,  Captain  Porter  b  here,  1  desire  he 
wouUI  explain  himself. 

X.  C  J.  Yes,  and  you  told  Sweet,  mat  your 
troop  consisted  of  old  soldiers,  aiotd  that  you  had 
bdnght  thirty  saddlea. 

ParAyiM.  My  troop,  aye!    But  still  there 
was  nothing  of  a  regiment ;  nor  did  they  say  I 
had  raised  a  regiment,  or  a  troop,  or  waa  to 
faioe  a  regiment. 
'  i^a/.  lOtt  told  fflo  your treop  eonftsled  of 


oldaoldisra.  I  did  not  say  that  you  had  said  you 
had  raised  or  would  raise,  but  it  did  consist  of  old 
soldiers. 

X.  C.  X  He  says  that  which  makes  it  phnoy 
that  you  were  to  have  a  troop,  or  bad  a  troopi 
consisting  of  old  soldiers,  besides  TolonaBere 
that  had  been  officers :  and  thatyou  had  bought 
a  great  many  saddles,  thirty  saddles ;  and  yon 
were  to  go  into  Leicestershire ;  and  aooord- 
ingly  you  did  go,  and  upon  your  return,  you 
did  give  an  account  that  all  waa  well,  and  the 
west  as  well  inolioed  to  king  James's  interest  as 
the  north. 

Parkynt,  That  I  went  into  Leicestershire, 
and  met  several  geotlemen,  and  that  they  were 
all  well  inclined ;  I  hope  that  is  no  evidence  of 
treason  against  me :  every  body  ought  to  be 
well  inclined. 

X.  C.  X.  Aye !  but  they  were  all  well  dia- 
posed  or  inclined  to  king  James's  interest 

PurkynB,  He  did  not  say  ao;  if  your  lord- 
ship pleases  to  call  him  again. 

jL  C.  X  Call  him  again.  (Sweet  waa  ael 
up  again.) 

Sol,  Gen.  What  did  sir  William  Parkyna  tell 
you  of  his  journey  into  Leicestershire? 

«S&;ee/.  He  said  he  had  been  there,  and  had 
met  his  friends,  and  all  was  well. 

X.  C.  X  What  did  he  aay  ?  Did  he  nam* 
king  James  P 

&ottt,  H^  dkl  not  name  king  Jamea  to  me 
at  that  time. 

X.  C.  X.  What  waa  the  discourae  abont,  that 
they  were  all  well  inclined  to  ? 

Smut.  He  always  named  it  the  kmg's 
interest,  and  did  not  name  king  Jamea ;  but  I 
understood  it,  and  always  took  it  to  be  king 
James  be  meant. 

Mr.  Mmfdagut.  What  did  he  say  of  the 
North  and  West  f 

Sweet.  He  said  that  the  West  was  as  well 
inclmed  to  the  king's  interest  as  the  North. 

Att.  Gen.  What  did  he  say  before  he  wentf 

Smeet.  He  told  me  he  was  to  go  into  Leicester- 
shire  to  meet  some  of  the  King's  friends. 

ParkynM.  Pray,  recollect  youraelf,  and  con* 
aider  what  you  say .  « 

Sneet.  He  sai(t,  some  gentlemen  rid  as  far  to 
him,  as  he  did  to  meet  th«n. 

Att.  Gen.  Waa  that  the  time  he  talked  about 
the  troop? 

Sweet.  No,  that  waa  before  this  time.  lean- 
not  remember  the  particular  time ;  it  was  at  bio 
own  houae,  and  captain  Scudamore  was  with' 
him. 

Att.  Gen.  When  waa  the  disoouras  about 
Jung  James's  landing  ? 

Sweet.  He  told  me  that  he  believed  now  that 
king  James  would  hmd,  he  said  he  had  his  own 
word  for  it;  it  waa  about  Cbristmaa. 

Att.  Gen.  What  did  he  say  about  preparatkni 
ibr  it? 

Smeet.  He  saul  his  own  troop  waa  to  oonsist 
of  all  old  aoldien. 

X.  C.  J.  Did  hetell  you  he  hade  troop  ? 

Smeet.  I  speak  his  own  words;  heaaid|Bf/ 
troop  conaiita  of  aM  old  aoMifn, 
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L.  C.  J.  Was  it  ^  coii8ist8\  or  will  *  emmM, 
though  1  think  there  may  be  no  great  matter  of 
difference  in  thia  case  ? 

Parkyns.  Yea,  my  lord,  but  there  is  a  great 
deal,  sure ;  for  *  will  consist'  shews  nothing  yet 
done,  and  all  is  but  words. 

L.  C  J.  Sweet,  answer  to  sir  William  Par* 
kyns's  question. 

Sweet,  I  tell  your  lordship,  I  repeat  his  own 
words.  My  troop  consists  or  is  composed  of  all 
old.  soldiers. 

Mr.  Cowper.  What  did  hesayofvolanteers? 

Saeft,  He  said,  there  were  some  gentlemen 
that  would  go  along  with  him  aa  ? olunteers,  that 
V  bad  been  okl  officers. 

Mr.  CoBjper.  Pray  let  me  ask  another  ques- 
tion P  when  he  discoursed  of  the  present  King, 
by  what  name  did  he  use  to  speak  of  him  ? 

Smeet.  He  called  him  by  the  name  of  the 
prince  of  Orange. 

Farkynt,  Pray,  recollect  yourself^  Mr. 
Sweet,  and  think  of  what  yon  say  :  since  he 
was  declared  king,  did  I  ever  call  him  prince  of 
Orange;  I  am  upon  my  life,  and  pray  spedc 
nothing  but  the  truth. 

X.  C.  J.  Consider,  and  answer  the  question, 
What  did  he  use  to  call  him  ? 

Swut.  Truly,  my  lord,  I  am  not  positire  aa 
to  that,  I  underwood  it  so.  I  never  knew  that 
be  allowed  him  to  be  king  of  England. 

Farkym.  Did  you  ever  hear  me  call  him 
prince  of  Orange,  since  he  was  king  ? 

X.  C.  J.  Look  ye.  Sir,  how  long  have  you 
been  aoqiminted  with  him  ? 

Smeet.  About  three  years,  my  lord. 

X.  C.  J,  Well,  that  is  long  unoe  his  Majesty 
waa  declared  king ;  have  you  ever  heard  sir 
William  Parky  ns  call  tlua  king  *  prince  of 
Orange  r 

Swut,  I  am  not  positive  in  that,  but  1  under- 
stood he  did  not  allow  him  to  be  king. 

Sol.  Gen.  You  frequently  discoursed  with 
bim  about  the  government,  it  seems ;  pray, 
what  did  he  uie  to  call  bim  P 

Sweet,  I  have  heard  him  call  him  king  Wil- 
liam, and  the  little  gentleman. 

Parky  fi$»  When  ever  did  yon  hear  me  call 
bim  the  Little- gepUeman  ?  Mr.  Sweet,  pray, 
when  you  are  upon  your  oath  consider  well, 
and  recollect  yourself;  and  do  not  answer  rash- 
ly and  suddenly,  but  think  of  what  you  say. 
1  always  ezprened  myself,  when  I  haid  occa- 
iiOB  to  speak  of  him,  and  called  him  king  Wil- 
liam, as  other  people  use  to  do,  I  never  used 
the  words,  little-gentleman,  nor  prince  ^of 
Orange  neither. 

X.  C.  J.  Did  ^ou  ever  hear  him  call  him 
otherwise  than  king  William  ? 

(He  paused  a  while.) 

X.  C  J.  Pray  speak  the  truth  and  no  more. 

Sweet.  I  have  heaM  bim  call  bim  prince  of 
Orange. 

X.  C.  J.  But  you  have  heard  him  call  him 
kiiMT  Wjlliam  too  ?-^Sweet.  Yes. 

Mr.  Cow]^,   But  pray,  when  he  spoke  of 
Ihe  king,  what  king  did  yon  understand  by  it  ? 
Sweet.  I  used  to  nndwfti^nd  king  James. 


ParkynM,  What  is  that  to  me  what  he  on. 
derstood  ? 

L.  C.  /.  But  I  won  Id  observe  to  yon  ods 
thing,  when  you  came  from  Leicestersbire, 
von  talked  bow  wdl  dispooed  they  were  to  the 
king's  interest ;  he  says,  be  luderstood  that 
king  to  be  king  James,  and  you  said  the^  VV«it 
was  as  well  disposed  as  the  North  ;  pray,  now, 
were  you  employed  by  king  WUIiam  to  ate 
how  the  gentlemen  stood  affected  to  bim  ? 

Parkyru.  No,  nor  by  king  Jamea  neither. 

X.  C  J.  Why  then  should  yoa  oonoen 
yourself  for  the  kmg's  friends  in  the  West  aad 
the  North  ? 

Parkyns,  I  never  was  in  the  West  in  my 
life,  and  therefore  cannot  tell  why  1  aboold  tell 
bim  any  thingabout  the  West. 

Att.  Gen,  l^ray.  Sir,  when  waa  it  that  air 
William  Parkyns  spoke  about  the  lung's  huHl- 
ingP 

Sweet,  It  was  about  Christmaa,  be  said  be 
believed  he  would  land. 

Parkym,  Did  I  tell  you  positively  it  would 
be  so  then  P 

Att,  Gen.  He  iells  you  he  said  you  did 
believe  it^  for  you  had  it  from  hia  own  moutb. 

Par/cyiif .  That  shews  it  is  not  probable  f 
should  tell  him  so ;  that  I  should  have  it 
from  his  own  mouth,  carries  such  an  im- 
probability with  it,  that  the  evidence  iBfth 
de  se,  it  destroys  itself. 

Sol.  Gen.  He  does  not  say  you  bad  it  from 
bis  own  moutb,  but  that  you  had  his  word  for 
it ;  and  this  being  about  Chriatmas,  long  afier 
our  king  was  returned,  it  could  mean  no  other 
king  but  king  James. 

£.  C. /.  £ook  you,  sir  William  Farkrns, 
there  is  another  thing  I  would  oboerve,  Vvby 
did  you  send  your^  man  to  Kensington  to  one 
Brown  P  Who  is  that  Brown  P  aod  what  was 
the  man  that  lodged  at  the  confectioner's  ia 
Ho!  bom  P 

Parkyns,  I  cannot  tell  who  it  waa,  I  know 
neither  Brown  nor  the  other  man  ;  but  I  seat 
my  man  at  the  request  of.  Mr.  Charnock,  whs 
lodged  in  the  same  bouse  with  me ;  he  de- 
sir^  he  might  go  upon  an  errand  for  biro  to 
Kensington,  aod  I  dii'ected  him  to  go  upon 
such  an  errand,  for  he  was  formerly  Mr.  CJiai^ 
nock's  servant,  and  I  desireil  him  to  go  of  tbe 
errand  if  he  requested  it.  Who  these  men 
were,  I  know  not,  neither  of  them,  nor  any  of 
their  business. 

X.  C,  J,  But  he  was  bid  by  the  man  that 
lodged  at  the  confectioner's  to  tell  his  master 
that  he  would  stay  within  ibr  him. 

Parkym,  That  might  be  Mr.  Charnock,  for 
be  waa  hia  servant  once. 

X.  C  X  But  he  says  he  carried  the  mes- 
sage to  you,  and  you  received  it.  Wdl,  hare 
you  any  more  to  say  P 

Parkytu.  My  lord,  I  think  there  is  but  ooe 
positive  evidence  of  any  one  overt- act 

X.  C.  J.  Yes ;  what  do  you  think  of  tbe 
design  of  bringing  iu  king^  James,  and  ooi^ 
aulting  about  It,  and  assisting  in  the  invasifMb 
and  pi9paiin|f  a  troopf  and  pcovidiog  MfBf  f i^^ 
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hones?  Are  not  these  orert-aeU?  Bo  yon 
think  your  haring  a  t^^oop  of  old  soldiers  is  no 
overt- act  ? 

PorAyiM.  There  is  DO  poeitife  proof  of  any 
troop  or  aoy  arms. 

L,  C.  J.  It  is  pn)Ted  there  were  arms  sent 
by  yoa  at  Micbadmas  last  lo  Mr.  Haywood's, 
Cbamock's  brother  in  law,  and  these  lay  there 
till  Ash- Wednesday  last,  after  your  o^me  was 
in  the  proclanaation ;  and  then  they  were  re- 
moved in  the  night,  and  buried  at  your  house, 
and  were  taken  up  there ;  and  here  is  an  ac- 
count given  what  arms  they  were,  four  dosen 
of  sworda,  twenty-five  pair  of  pistols,  thirty- 
two  carbines. 

Parkyni.  First  it  does  not  appear  when 
^icae  arma  were  brought,  nor  for  what  intent 
they  were  brought  from  Haywood's. 

£.  C.  J,  But  what  use  had  you,  a  private 
man,  for  so  many  arms  ?  And  then  your  going 
into  Leioestershire  lo  meet  some  gentlemen, 
and  your  giving  an  account  how  they  stood 
affected  to  the  king's  interest,  whether  that  be 
understood  for  the  interest  of  king  James,  1 
must  leave  to  the  jury,  since  you  give  no 
account  that  yon  were  employed  oy  king  WiU 
liam. 

Parkynt.  My  lord,  I  went  upon  my  private 
occasions,  and  then  talked  of  news  as  other 
people  do. 

X.  C.  J.  But  when  you  returned  back  again, 
you  declared  all  was  well,  and  gave  an  account 
now  persons  were  disposed  in  the  West  and 
North. 

Parkynt.  Is  there  any  persons  named,  or 
particulars  P  Can  it  be  an  overt-act  of  treason 
for  noe  to  discover  my  acquaintance  ? 

X.  C  J.  But  y(^r  gomg  with  that  design 
to  engaffe  in  an  interest  against  the  king,  and 
fortMUte  king. 

Parkym.  He  doea  not  say  1  discovered  my 
design.  I  went  to  meet  with  some  friends  of 
my  own. 

X.  C.  J,  Did  he  not  tell  you  he  was  to  go 
lo  Leioestershire  f 

Mr.  Smeet,  Yes,  be  did  so. 

JLC*J.  Did  be  tell  you  to  what  purpose? 

Sweet.  He  said  he  was  to  go  to  meet  some 
of  the  king's  friends. 

FarkynM,  Did  I  tell  yon  who  ? 

Smeet.  No. 

X.  C.  /.  But  there  was  a  lord's  brother, 
sriiat  did  he  tell  yoa  of  that? 

Smeet.  He  said  all  things  were  well,  and 
the  West  was  as  well  inclined  as  the  North. 

JLC.J.  To  what? 

Sweet.  To  the  king's  interest. 

L.  C.  J.  TVeby.  You  spoke  of  a  k>rd's  bro- 
ther that  was  ooneemed  ? 

Stfeet.  He  said  aereral  persons  of  quality  in 
the  West  were  oonoemed,  and  a  lord's  brotl^sr 
was  among  them. 

Jurynmn.  Hy<lord,  1  desire  he  may  be  ask- 
ed, when  he  said  the  king  would  land,  what 
Idog  he  meant,  whedier  ne  named  the  late 
kiDffy  or  kiAff  James? 

Ju.  C.  /.  Well,  answer  that ;   when  he  dls* 
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coursed  to  yon  of  the  king's  landicg,  did  hs 
name  the  late  king  James  ?  or  did  he  say  thf 
late  king  James? 

Juryman.  Was  he  mentioned  in  the  dis* 
course? 

Sweet.  He  never  used  to  mention  king 
James  to  me,  but  only  the  king,  which  I  un- 
derstood always  of  king  James. 

Ait,  Gen.  Fray  what  time  was  it  that  he 
spoke  of  the  king's  landing  ? 

Sweet.  It  was  aboni  Chiistmas. 

Att,  Gen.  Therefore  no  other  king  could  be 
meant  but  king  James,  foa  there  ;was  no  other 
king  to  land  at  that  time ;  and  be  siud  he  bad 
the  king's  word  for  it.  I  suppose  he  cannot 
pretend  he  had  king  William's  word  for  it. 

Parkyns.  I  hope,  to  talk  of  the  kinp^'s  land* 
ing^  is  no  treason ;  it  is  but  words :  Ifi  tell  an 
idle  story  of  what  1  think  may  come  to  pass^ 
shall  that  be  reckoned  treason  ?  Then  for  him 
to  say,  I  had  it  from  the  king's  own  mouth,  it 
is  impossible  to  be  true,  and  is  no  overt-act, 
being  only  word?,  and  cannot  be  reputed  trea« 
son.  And  then  as  to  the  other  two  parts  of  the 
charge,  the  consultations  with  my  lord  of 
Ailesbory,  and  those  other  persons,  there  is 
but  one  witness ;  nobody  but  Porter;  neither 
is  there  any  more  but  he  for  the  assassination  ; 
his  evidence  is  but  a  single  proof,  and  there 
ought  to  be  two  positive  witnesses,  by  the  law, 
to  each  overt  act. 

' L.  C.  J.  Hol^.  No:  there  ought  to  be  two 
witnesses  to  each  species  of  treason,  that  is  all, 

PflrAyjM.  Tliere  ought  to  be  two  wit- 
nesses to  both  these  parts  of  the  treason. 

L.  C.  J.  Holt.  1  must  tell  you,  sir  William 
Parkyns,  if  any  person  does  design  and  con* 
trire  that  the  realm  should  be  invaded,  or  th^ 
king  deposed,  and  another  set  upon  the  throne, 
that  conspiring  to  invade  the  realm,  or  depose 
the  king,  are  overt-acta  of  biffb  treason,  within 
the  statute  of  35  Ed.  3»  and  the  same  species 
of  treason  as  designing  to  assassinate  him  is^ 
It  is  compassing,  designing,  imagining  bis 
death  and  destruction.  Now  the  question  is, 
whether  there  is  not  another  witness,  besides 
capt.  Porter,  to  prove  another  overt- act  of  thia 
deaign? 

Parkyne.  I  don't  find  (here is;  for  all  ths 
rest  is  only  discourse. 

L.  G.J.  Holir  Yes,  for  what?  Do  yon  think 
providing  arms  for  that  purpose  is  only  dis- 
course? 

Parkym.  The  witnesses  do  not  say  for  what 
purpose  the  arms  were  booglit. 

L.G.J.Bo/r.  Nor  do  you  tell  us  of  any  other 
purpose.  * 

Parkym.  My  \or6,  it  does  not  appear  when 
thery  were  boofffat. 

L.G.J.  H<ut.  Aye,  but  what  occaaion  had 
you  for  such  a  quantity  of  arms  ? 

-  ParhfHt.  My  lord,  I  did  not  buy  them,  after 
an.  I  feund  them.  If  I  had  liad  liberty  to 
have  sent  down  ior  witnessss,  I  could  havs 
proved  that  these  arms  were  in  boxes  all  rusty 
m  my  house  when  I  first  cams  to  it 

L.  G.  J.  JIoH.    Aye :  But  why  were  they 
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Imritd,  just  at  tbe  time  when  the  Plot  was 
broke  out,  and  the  whole  design  discovered  P 

FarkjffU,  1  cannot  tell,  ray  lord,  how  to 
Jielp  ft,  if  they  will  make  an  ill  inter|Mnetation. 

L.  C.  J.  Molt,  What  interpretation  would 
you  have  ns  make? 

Parkyns.  My  lord,  it  is  very  easy  to  ima- 
gine, people  do  pot  care  to  be  found  with  arms 
lU  such  a  time;  but,  howerer,  the  haTing  of 
arms  is  no  treason.  They  are  as  much  a  com- 
modity as  any  thing  else. 

Att.  Oen*  And  then  the  horse  coming  to 
town  just  at  such  a  time,  and  the  saddles. 

Parkyn$.  I  have  not  bought  a  horM  this  two 

rears,  and  I  travelled  in  no  other  manner  than 
used  to  do.  So  the  grroom  tells  ye,  1  used  to 
come  to  town  with  three  or  four  horses  always. 
I  never  kept  less  than  six  or  seven  horses  this 
twenty  years ;  sometimes  a  great  many  more ; 
and  tbey  were  very  little  horses,  pads,  no  way 
fit  for  tbe  service  tbey  are  presumed  to  be  for. 

L.  C.  J.  Hok,  Have  you  any  thing  more  to 
•ay.  Sir  ? 

Parlwni,  I  hope,  my  lord,  as  to  tbe  assassi- 
nation I  am  clear :  Perhaps  the  world  would 
imagine,  I  have  had  some  indiaations  to  king 
James's  service,  and  perhaps  they  may  not 
think  amiss ;  but  I  never  did  any  thing,  nor 
had  an  oppottunity  to  do. 

L.  C.  J.  HoU,  God  be  thanked  yon  had  no 
opportonhy !  ' 

rarkjffis.  And  I  hope  my  life  shall  not  be 
taken  away  without  proof;  I  hope  it  will  be 
rather  thought,  tliat  every  one  should  be  taken 
Id  be  innocent ;  and  it  would  better  please  the 
ions',  that  I  should  be  acquitted,  than  to  let  me 
be  round  guilty  upon  slight  grounds  and  ima- 
ginations, of  which  little  or  nothing  can  be 
made. 

L.C.  J.  Holt  No  question  of  it:  It  will 
please  the  king  and  evo^  body  else,  that  you 
should  be  found  innocent. 

Park^.  Then  I  hope,  my  lord,  yon  will 
not  strain  the  law  to  take  away  my  life ;  ac- 
cording to  tbe  rule,  That  it  is  better  five  guilty 
men  snouM  escape,  than  one  innocent  man 
•offer :  For  the  blood  a  of  man  may  lie  upon 
every  body,  if  it  be  causelessly  shed  ;  and  it  is 
eery  severe  to  strain  the  law  to  take  away  any 
man's  life. 

L.  C.  J.  H6U.  Look  ye,  sir  William  Par- 
kyi»9  I  rnvvX  tell  you,  yeu  may  be  under  a 
very  great  mistake :  You  may  think  it  neoes- 
aary  to^faave  two  witnesses  to  every  overt-act, 
but  that  is  not  so ;  fer  if  there  be  one  witness 
to  one  overt-act,  and  another  witness  to  ano- 
ther overt-act  of  the  same  species  of  treason, 
that  is  all  that  the  law  requires. 

Parkym,  Here  are  two  species  of  treason, 
levying  war  is  one  species,  and  aamssjnation  is 
another. 

L.  C.  J.  HoU,  Your  design  was,  originally, 
the  restoring  of  king  James,  and  in  order  to 
that  the  dethroning  of  king  William. 

ParkynM.  That  appears  bot  by  one  witness, 
is  Del  acoonuDglnlairi  idbich  requires 


L.  C.  J.  HoU.  One  vray  of  dfeeling  your 
design  waa  by  aasaasination,  the  other  by  iava- 
sion,  or  by  force. 

Parkunt,  Still,  my  lord,  here  is  the  ssms 
witness,\nd  that  is  Intone! 

L.  C.  J.  Holt,  Yes,  there  are  two. 

Purkjfm,  None  but  captain  Porter. 

L.  G.  J.  Holt,  What,  not  as  to  the  restorie^ 
of  king  James,  which  tends  to  the  dethroning 
kW  William  T 

Farkyns,  In  what  particnlars,  my  lord  ? 

L.  C.  J.  Holt,  Your  providing  arma,  asd 
going  to  Leicestershire,  and  sending' Charnock 
on  that  errand  intp  France.  As  to  the  assassi- 
nation, indeed,  there  b  but  one  positive  witnes, 
besides  other  circumstances,  which  have  their 
weight ;  but  as  to  the  other,  you  said  tbe  kisg 
would  come 

Parkyns.  it  was  my  opinion,  that's  all. 

L.  C,  J.  But  you  said  you  had  his  word  fer  it 

ParkynM,  Does  not  that  answer  itself,  mv 
lord  ?  Is  it  possible  it  should  be  true,  that  I 
who  was  in  England,  should  have  the  word  af 
one  that  is  at  such  a  distance  beyond  sea  ? 

X.  C.  J.  And  then  your  buying  of  saddks, 
for  what  purpose  were  tbey  P 

Parkyru,  My  lord,  does  he  say  it  waa  in  or- 
der to  it?  I  am  sure  he  does  not,  and  I  hopel 
shall  not  be  presumed  out  of  my  life. 

L,  C,  J.  When  yon  talked  of  the  king's 
landing,  and  Said,  you  had  his  word  fer  it;  yss 
likewise  ssid,  your  troop  was  made  up  of  oU 
soldieis,  besides  volunteers  that  bad  been  el- 
fleers. 

Parkym.  Still  there  is  nothing  done;  1m 
does  not  say  there  was  one  man  raiaed. 

L,  C,  J,  And  your  going  into  I^eioestenhire 
upon  stich  an  errand,  as  yw  told  him  yoo  west 
upon. 

Parkyns,  Well,  my  lord,  1  roust  leave  it  Is 
your  lordship.  I  hope  jrou  will  consider  we9 
of  it. 

L,  C.  J.  We  must  do  that  which  is  right  be^ 
tween  the  king  and  his  subjects. 

Parkyns,  And,  I  hope,  my  lord,  the  convert 
sion  of  subjects  is  more  acceptable  than  thede^ 
struction  of  them :  and  the  govetnment  is  raon 
concerned  to  save  the  innocent,  than  to  stretch 
the  law  to  punish  the  guilty.  i 

X.  C.  /.  It  win  be  more  aooeptmble,  aod 
indeed,  the  king  and  kingdom  are  very  tniicl 
concerned'  in  this  matter,  and  at  this  tiose,  si 
William ;  aod  the  government'  onglit  to  tsk 
care  to  preserve  itself  Have  yon  any  nai 
to  say,  Sirf  If  you  have,  pray  speak  it. 

Parkyns,  I  have  no  more.  I  subnsit  it  I 
your  lordship ;  I  think  there  is  but  one  y^h 
ness,  and  all  the  other  is  but  coigectare  sc3 
nonsense ;  and  one  witness  is  not  sufficteat,  li 
the  law  of  England,  tor  by  the  statute  tbei 
must  be  two. 

X.  C.  J.   I  have  told  you  my  opimon. 

Parkyns,  Besides,  your  lordship  has  know 
me  this  many  years,  and  you  know  that  m 
education  was  not  to  war  and  flghting,  but  tJ 
govm  ;  and  your  lordship  knows  how  pesas 
ably  1  havs  ttvsd. 
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L.  C.J.  I  bare  known  yon  heretofore,  sir 
Williiin,  while  jun  kept  your  profssaioD  and 
your  ^wn. 

Pdrkyn*.  And  tioir  in  my  oM  af^e,  my  lord, 
I  am  grown  lame,  and  hare  lott  the  uie  of  my 
htnda  with  the  gout,  and  scarce  able  almost  to 

Eoa  R1T  feet.  Theretbre  it  cannot  ia  reason 
thought  probable,  that  I  sliould  ea%»^  in 
■iicfa  a buiinera  BB  this;  and  therefore  I  nope 
jpou  will  interpret  all  thing*  in  a  milder  sense, 
in  faronr  of  life,  rather  ihau  for  the  destruction 
of  tt,  and  the  ruin  of  a  man's  fbrtuoe  and  ta- 
nilv. 

it.  C.J.  1  tell  you,  you  baTe  bad  my  opinion 
eODceming  the  number  of  witnekses.  T  lup- 
poae  my  lord  and  brother  will  declare  theirs. 

L.C.J.  Treby.  Mv  lord  chief  justice,  it 
•eenu,  doe«  pleane  to  fiare  ub  deliTer  our  opi- 
DiMif ;  I  think  w«  ought  tu  be  very  tender  in  a 
caae  of  blood :  I  think  the  life  of  sir  VVflliam 
hrkyn*  it  at  stake,  sad  we  ought  to  be  careful 
that  he  hare  no  wraii)^  duae  him.  But  I  thitik 
in  the  cases  of  treason,  especially  of  this  na- 
tnic,  the  life  of  the  king,  anil  tlir  livas  of  all 
the  iuioceDt  pe^le  of  the  kingdeiu  are  also  at 
■take ;  and  we  must  be  indifferent  in  this  case, 
and  by  the  graoe  of  Guil  we  tvill  be  bo.  The 
(jnetUon  that  sir  Williatn  Patkyns  proposes,  is, 
Wlielber  there  are  two  wilneBses  upon  thii 
eridence,  to  this  matter  of  which  he  is  indict- 
ed, nbich  is,  the  compaaung  and  imagining 
the  king's  death  ?  one  witness,  at  least,  does 
|>OsitireTy  prore,  tbat^oa  sir  William  Parkyns 
iKd  agree  to  the  dengn  of  aBsassinating  the 
king's  person, 'and  promise  to  provide  ana  con- 
tribute horse*  and  arms  to  that  {lurpose.  Now 
■appose  tbis  is  proved  but  by  oi;e  witness,  and 
the  etiilence  had  gone  no  farther,  then  your 
otgection  would  have  bad  a  very  gao<1  grounil, 
that  this  could  not  bea  legal  proof  of  treaBOo  ; 
but  I  most  Mil  you,  that  tl)is  treason  of  com- 

riing  Bod  imagining  the  king's  death  may 
made  evident  by  other  orf-rt-acts,  besides 
that  ot'iBasassi nation :  to  cunspire  with  a  foreign 
prince  to  invade  the  realm,  to  provide  arms,  to 
join  with  invaders,  and  ro  muke  an  insurrection 
agaiust  the  king,  thesa  are  overt-acts  of  iiiia- 
gining  tie  king's  death.  For  it  cannot  lie  sup- 
posed, but  thai  he  that  would  liai 


nvuld  take  away  all  liis  defence,  which  he 
might  have  by  ibe assistance  ot'bis  subjects,  and 
leavehimexposedlo  his  mortal  ennniei,  cannot 


being  io  their  nature  a  compassing  and  iLnBK'o- 
ing  tne  king's  death  [  your  (iroviJin^  nrms  and 
a  troop  are  evidences  and  overt- ac's  of  this 
trealoo  ;  and  lO  will  yuiir  going  tip  and  dowu 
and  meeting  people  in  order  to  rise,  >l  itiat  were 

Jour  business,  in  l«icestershire,A{c.  ^is  it  seems 
y  the  evidence  it  was. 

Parkynt.     But  that  is  not  said,  niy  Itird.  i 

bnmbly  beg  yuur  pardon  for  interrii|<iii>s  joii ; 

■lit  not  said,  that  1  met  theui  to  ri*e.  by  no 

Bniknce  wbatsoesefi  aDdtttererora,  uray,  my 
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lord,  do  not  infoKe  it  beyond  what  the  cridene* 
haajiroTed;  Itesaid,  I  went  to  meet  my  friends: 
was  there  any  thing  said  it  was  in  order  to  a 

L.  G.  J.  Trthy.  I  think  you  mistake  yonr 
own  words,  as  you  spoke  them  t«  the  witneH, 
if  I  did  take  them,  as  I  think  I  did,  right,  for 
they  were  seveol  limes  repeated.  1  will  do 
you  no  wron^,  sir  William,  1  assure  you.  Yon 
went  ioto  Leicestershire,  and  you  say,  it  tra* 
to  meet  your  friends ;  the  wilaess  says,  it  was 
to  meet  the  king's  friends  ;  by  the  king,  it  ia 
very  plain,  you  meant  not  king  William,  hot 
kin^  James;  for  you  spoke  before  of  the  king's 
landing,  which  was  at  Christmas  last,  w£» 
every  Iwdy  knows  king  William  was  in  Eng' 
land.    T'bese  coupled  together 

Parki/iu.  I  beg  your  pardon,  my  lord ; 
those  Iwn  things  are  not  both  to  be  Joioed  to- 
gether; the  diBcourae  of  the  king's  landing 
was  at  Chnstraas,  as  he  SBys ;  the  other  thing, 
my  joamey  into  Leicettetahire,  was  a  mouth 
afterwards,  and  therefore  tbey  cannot  he  coupled 
blether. 

L.  C.  J.  Treby.  The  coupling  of  them,  that 
I  meant,  was  only  to  shew  who  was  unileretood 
to  be  spoken  of  by  you,  when  you  named  the 
king ;  so  the  question  is,  Whetlier  you  dill  not 
meau  the  same  person  in  January  that  you 
meant  in  Deceiuber,  by  the  word  king,  espe- 
cintly  since,  as  a  discovery  you  had  made,  ynu 
said  farther,  the  West  was  as  well  inclined  to 
the  king's  barest  as  the  North,  and  a  bird's 
brother  WBs  concerned  in  itP  If  by  the  kiog 
j'ou  hsd  meant  king  William  ;  how  imper- 
tinent and  insensible  had  been  all  this  discour^, 
that  the  west  was  rs  well  inclined  as  the  north, 
and  that  a  lord's  brother  was  concerned. in  it ; 
concerned  in  what  ?  In  being  inclined  to  king 
William  ;  to  what  purjinse  could  that  be  said  F 

Farhi/tti.  it  may  as  well  be  inta-preled  that 
wny  as  the  olhar. 

li.  C.  J.  Trebi/.  I  must  leave  thai  to  the 
jury.  And  I  confess,  if  there  was  not  some- 
what iimre  in  the  case,  you  might  the  better 
argue  upon  ihla  as  to  the  interpretation.  But  . 
luyiiig  aside  the  consideration  of  your  riding 
into  Leicestershire,  &c.  here  is  this  providing 
of  arms,  proved  bv  four  or  five  witnesses,  ana 
the  serving  of  them  in  that  manner  ;  and 
there  is  no  account  given  by  you,  thai  Ibey 
were  provided  for  the  service  of  llie  gorera* 
ment,  or  that  you  were  employed  to  to  do. 
Certainly  it  is  not  lawful  to  protide  arm;,  es- 
pecially for  a  whole  troop,  as  for  ought  I  pcr- 
oeire  here  was,  though  iadMd  1  am  not 
skilful  e»«ut(h  in  those  buvincsses,  to  know 
bow  many  mske  up  a  trtH'p  ;  but  it  is  plain 
here  wa«  mii  inailrreclion  intended,  'wben  iha 
invBiinn  was  made  ;  and  ibnt  is  so  evidence 
that  ihnc  onii*  were  to  be  employed  upon 
that  amount,  for  no  otbrr  use  was  (n  be  made 
of  lh«m.  niir  in  prMijnilC'l  If  v«u  had  fiiiind 
lho>c  arma  in  your  iioiiui',  a*  ywn  my,  ii  had 
hcrii  your  duly  to  hnvt  ilchvpred  lh«u  up,  or 
diupmed  of  ibaa)  V>  the  lue  and  aerttcv  ui  the 
goNOVMU,  ttUcb  Mttioa  teo,  could  only  b« 
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when  yoa  had  a  commisnoii  firom  the  mrcni* 
jnent,  aod  not  of  your  own  head.  And  theo* 
besides  all  this,  yon  acknowledge  that  you  had 
m  troop  of  old  soldiers. 

Parkyni.  It  is  but  stidii^ly  that ;  for  he 
only  tells  you,  that  a  troop  would  be  com- 
posed of  old  soldiers. 

L.  C.  J.  Treby.  How  can  that  be  ?  when  he 
•ays,  he  repeats  year  own  words,  My  troop 
consists  of  old  soldiers;  can  any  boay  say, 
that  bis  troop  consists  of  old  soldiers,  without 
having  a  troop  P 

Parkynt.  Pray,  Mr.  Sweet,  speak  ;  my  life 
U  at  stake,  did  I  say  to  yon,  it  did  consist,  or 
it  w;w  to  consist  ?  Recollect  yourself,  and  con- 
sider well  before  y on  speak. 

L.  C.  /.  What  was  it  that  he  did  say  f  It 
did  consist,  or  it  woald  consist  ? 

Sweet.  He  ^d,  his  troop  was  composed  all 
•f  old  soldiers. 

Parkyiu  But  does  it  appear  by  any  evi- 
dence, that  I  hail  a  troop?  If  I  had,  who  were 
they  ?  None  of  these  men  do  appear.  Does 
this  troop  consist  of  men  in  the  air  f  that  I 
should  list  men  that  are  dl  in  iiti6t^s,  and  not 
one  of  them  to  be  known.  Suppose  I  should 
tell  him  a  lye,  or  make  some  brags,  is  this 
treason  ?  Here  is  no  person  proved  to  be  listed 
or  named. 

X.  C.  /.  But  arms  were  found  in  your  house 
lor  a  troop. 

Parkyni.  But  where  they  were  bought,  and 
when  they  were  bought,  and  made  ready,  it 
does  not  appear ;  and  I  affirm  to  your  lord- 
ship, if  you  would  give  me  but  one  day's  time, 
I  would  prove,  that  they  were  at  my  house  in 
Warwickshire  when  I  first  came  down  thither, 
which  is  two  years  ago.  And  I  will  fully 
make  it  out  to  your  satisfaction,  or  1  will  be 
crucified  or  any  thing  in  the  world.  I  can 
firove  it  by  a  great  many  witnesses,  by  my 
friends,  ana  all  the  servants  that  belonged  to 
me,  tb^  were  there  long  before  this  diiMOurse 
was  had!  or  thought  of. 

Just.  Rokeby.  If  your  lordship  expects  that 
I  should  deliver  my  opinion,  I  am  ready  to  do 
it  As  to  this  matter  of  law  that  sir  William 
Parkyns  has  proposed,  he  says.  There  are  not 
two  witnesses  to  the  same  overt-act,  and  there- 
tan  no  evidence  of  treason ;  truly,  I  take  it, 
and  always  did,  that  the  law  is,  there  need  not 
he  two  witnesses  to  the  same  overt-act ;  but 
if  there  be  two  witnesses,  one  whereof  speaks 
to  one  overt-act,  and  another  to  another  overt- 
act  of  the  same  species  of  treason,  these  are 
two  witnesses  vrithin  the  law.  Now,  I  think, 
there  are  two  overt-acts  in  the  indictment  ot'this 
treason.  The  treason  is  compassing  the  death 
ef  the  king ;  the  overt-acts  are  first,  the  par- 
ticular design  of  the  assassination  upon  bis 
person,  and  the  other  is,  the  bringing  in  oT  a 
foreign  force,  and  preparing  horses  and  arms 
to  meet  that  foreign  force  here :  All  to  the 
same  intent  and  purpose,  the  compassing  and 
imagining  the  kind's  death.  Now,  Asides 
that  of  the  assassmation,  there  are  a  great 
>iany  witaessea  that  prove  there  were  arms 


iwepared;  fhr tiiere  were fbund  a  gveatqnan- 
tity,  when  they  opened  the  boxes;  which 
hexes,  it  is  plain,  be  nimself  sent  down  to  Hay- 
wood's house :  For  thovofa  Chamock  writ  a 
letter,  yet  it  was  by  his  directioD,  as  he  owned 
to  Haywood,  when  he  was  here  in  town.  And 
then  his  servant  fetched  them  away  from  thii 
place,  and  this  I  take  to  be  another  overt-act, 
and  proved  by  several  witnesses.  Sir  William 
Parlmis  speakf  of  his  being  a  gown -man; 
but  I  do  not  know  what  a  gownman  has 
to  do  with  such  a  quantity  of  arms. 

Parkyru,  If  you  will  give  me  leare  to  send 
for  some  people,  I  will  uemonstrate  it  as  clesr 
as  the  sun,  tnat  they  were  in  the  house  two 
years  ago,  when  I  came  first  thither. 

Just.  Rokeby,  There  were  preparations  two 
years  ago,  it  appears,  for  the  oeatruction  of 
the  king  and  kingdom  ;  however,  the  men  that 
were  accused  of  it,  had  the  luck  to  escape  aad 
be  acquitted. 

Parkym.  My  lord,  I  hope  I  shall  not  be  in- 
terpreted out  of^my  life,  •  I  desire  the  statute 
may  be  read. 

Just.  Rokeby,  What  statute  do  you  mean  ? 

Parkyni.  The  95tb  of  Ed.  3,  and  the  neir 
statute  too,*  let  them  botl^  be  read  to  the  jury, 
that  they  may  consider  of  it. 

The  Statute  of  the  25th  of  Edw.  S.  was  read. 

Parfym,  There  is  nothing  of  two  witnesMS 
there. 

L,  C  /.  No ;  but  there  is  another  Statute  of 
the  5th  of  Edw.  6.  cap.  S.  that  may  be  more 
for  your  advantage  :  Will  you  have  that  read  f 

Porkyns.  Yes,  if  you  please ;  I  know  there 
is  another  Statute  that  does  direct  it,  and  I  ex- 
pected to  have  found  it  in  this  Statute. 

CL  of  Ar.  This  is  an  act  made  in  the  5tk 
and  6th  years  of  king  Edw.  6. 

The  SUtute  was  read  to  tliese  words, 
«  Unless  without  Trial  he  shall  confess  the 


Parkyni.  There  is  enough. 

L.  C.  J.  You  have  heard  the  Statute  read, 
would  you  infer  any  thing  from  it  P     . 

Parkyni.  I  infer  that  there  oi^ht  t6  be  two 
witnesses,  and  here  is  but  one. 

lu  C.  /.  There  are  two  witnesses. 

Parkyni'  Not  direct  to  the  same  thing. 

£.  C.  /.  I  ijiall  leave  it  to  the  jury,  whether 
this  evidence  does  not  prove  an  overt-act,  to 
demonstrate  a  design  against  the  Idng ;  if  the 
design  be  to  depose  him,  and  that  is  manifested 
by  two  overt-acts,  undoubtedly  that  is  treason 
within  the  Sutute  of  25  of  Edw.  3. 

Parh^.  That  I  agree,  but  yet  there  most 
be  two  witnesses  of  it. 

X.  C.  J.  Suppose  dethroning  the  king  be 
the  main  design  that  strikes  at  his  life,  and  yoa 
resolve  itshall  be  done  one  way  or  other.    One 

*  7  and  8  W.  3,  c.  4,  s.  5,  not  tiien,  as  it 
seems,  in  force,  but  if  it  were,  yet  it  does  sot 
require  it,  but  only  that  there  must  be  two  to 
the  aame  treason.    Holt's  Rep.  083. 
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WI.T  byimwimtion^  tlie  other  by  inmiTectioii ;  | 
<ir  Dv  lUTaaioD  and  iouing  with  a  forei^  annr. 

rQrhfm%^  My  ford,  1  ooDoei? e  there  ougbt 
to  be  two  witaessea  for  each. 

JLC.J,  No,  do:  for  that  ferylaat act  that  ia 
to  take  effect  id  a  few  dayt » declares  it  is  suf- 
ficieot,  if  there  he  one  to  one  orert-act,  and 
another  to  another ;  hot  still  it  must  be  of  the 
Mine  head  or  species  of  treason ;  and  de- 
posing' the  king  and  assassinating  of  him,  and 
preparing  to  raise  an  army  against  him,  or  to 
excite  an  invasion,  are  but  one  sort  of  treason. 

Purfym.  It  may  be  so,  if  they  were  orert- 
•cta  of  one  sort  of  treason ;  but  rising  in  srms, 
and  assassination  are  as  different  tilings  as  can 
be  in  the  world,  and  therefore  there  ought  to 
be  two  witnesses  to  each  of  them. 

Just.  Rokeby.  That  which  f  delirered  as 
nay  opinion  was,  that  one  witness  proving  one 
overt*act,  and  another  witness  proving  an* 
other  overt-act  of  the  same  sort  ot  treason,  are 
two  good  witnesses,  according  as  the  law  re- 
quires, iknd  I  am  the  more  fully  confirmed  in 
n,  by  the  claUtethat  is  in  this  new  act  of  par- 
Itameot,  made  for  trials  in  cases  of  treason,  that 
a  man  shall  not  be  convicted  of  treason,  but  by 
and  upon  the  oaths  and  testimony  of  two  law- 
ful vntnesses,  either  both  of  them  to  the  same 
overt-act,  or  one  of  them  to  one,  and  the  other 
of  them  to  another  overt-act  of  the  same 
|Maa9p. 

Parfynt.  Of  the  same  treason,  aye. 

Just,  Rokeby,  And  here  it  is  the  imagining 
the  death  of  the  king,  that  is  the  treason. 

PorAynt.  Then  you  may  say  every  thmg 
dae  is  so ;  but  if  you  please  to  let  the  whole 
Stotute  be  read. 

L,  C.  J.  You  shall  have  it  read  if  you  will; 
but  this  is  all  that  is  in  it  concerning  Uiis 
matter.  Now  a  design  to  depose  the  king, 
which  is  manifested  by  some  overt-act,  is  an 
overt-act  to  prove  the  design  of  the  death  of 
the  king. 

Parkym.  Then  it  most  be  manifest,  and  not 
by  interpretation  ;  and  all  these  things  are  by 
interpretation,  except  it  be  what  Porter  shears. 

X.  C.  J.  If  by  ovest-aot  it  be  proved,  that 
you  designed  his  deposition,  that  is  an  overt- 
ad  to  prove  yonr  design  of  his  death. 

Pari^yiif.  They  are  very  different  things, 
death  and  depositions.  We  have  seen  a  king 
dmeed,  and  yet  he  is  alive. 

L.  C.  J.  2>ely.  I  am  aore  we  hav«  seen  a 
king  agreed  to  be  assasainated,  and  yet,  God  be 
thanked,  he  is  still  alive. 

J«.  C.  J.  It  is  not  the  succeeding  in  the  de* 
sign,  but  the  design  itself  that  is  the  tresson. 
God  forbid  that  it  ahould  have  success  to  make 
it  treason. 

L.  C.  J.  IVdy.  But  whenever  people  will 
agree  together  to  bfing  in  foreign  forces,  or  to 
prepare  men  and  arms  aninst  the  king  that  is 
m  possession,  this  is  reckoned  an  overt-act  of 
n  design  against  his  life,  and  has  always  been 
rackoned  so  by  my  kyrd  chief  instice  Hales,  my 
lord  chief  joslioe  Coke,  and  by  all  those  men 
thtt  hBTo  bosB  ropnted  the  neat  toMlsr  IB  cases 
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of  this  natore :  For  any  act  that  expresses  an 
intent  of  dethroning  the  king,  by  meana  of  an 
invasion  by  a  foreign  force,  and  an  insurrection 
aninst  the  king,  is  a  proper  proof  of  a  design 
of  his  destruction ;  and  if  not,  then  agreeing  te 
shoot  him  is  not  an  overt- act.  RIen  may  say 
also,  that  there  need  he  actual  shooting  to 
make  out  the  overt- act  in  that  case. 

Parking,  If  voor  lordship  pleases  to  have 
the  act  read,  I  snail  submit  to  your  lordship's 
judgment. 

L,  C.  J.  Let  it  be  read. 

Parkins*  If  you  please  to  read  the  act,  the 
preamble  of  it. 

CL  ^  At,  This  is  an  act  nude  in  the  7th 
year  of  our  sovereign  lord  the  king:  Is  that 
the  att  ?  It  is  an  act  for  regulating  of  trials  in 
cases  of  high  treason,  and  misprision  of  trea- 
son.   Is  that  the  act  P 

Parkyns.  Yes,Tes.    (The  act  was  read.) 

Just.  Rokelfy.  i  believe  if  you  look  into  the 
great  case  in  parliament,  the  case  of  my  lord 
Stafford,  you  will  find  it  was  declared  for  law, 
that  one  witness  to  one  overt*  act,  and  another 
witness  to  another  overt-act  of  the  same  trea- 
son, they  were  two  witnesses  within  the  law, 
and  this  was  a  solemn  resolution  in  parliament 
in  the  House  of  Lords. 

Parkpu.  1  believe  it  has  been  done ;  but 
here  is  a  beneficial  law  made,  which  if  my 
trial  had  been  put  off  a  few  days,  I  shoufi 
have  had  the  benefit  of  it 

X.  C.  J.  it  would  have  been  the  same 
tiling  as  to  this  matter,  for  this  act  declares 
the  very  same  thuig,  as  to  the  two  witnesses. 

Parkynt,  And  then,  my  lord,  I  could  have 
had  witnesses  to  have  taken  off  a  great  part  of 
this  evidence,  and  the  law  comes  to  take  effect 
within  one  day,  and  it  turns  here  upon  this 
matter  of  Sweet,  who  is  not  a  good  evidence : 
for  it  is  manifest  he  has  contradicted  himself, 
and  it  is  manifest  he  has  sworn  what  cannot  be 
true.  , 

X.  C.  J.  Wheiem  f 

Paribynf.  That  I  should  say  the  king 
would  land  here,  for  I  had  hb  word  for  it. 

Just.  Rokeby,  You  might  have  his  word, 
and  not  delivered  by  his  own  mouth;  there 
are  other  waya  to  convey  a  man's  word,  be- 
sides speaking. 

Paricynr .  But  then  we  do  not  call  it  his 
word,  thaf s  hearsay. 

Just  RoiiBeljv.  If  a  man  write  bis  note  that 
he  will  do  such  a  thing,  we  may  very  well  say, 
we  have  his  word  for  it. 

X.  C.  /.  It  is  not  impossible  but  that  yoo 
might  speak  with  him. 

Parfym,  It  is  impossible  I  should  speak 
from  hence  to  France. 

X.  C.  /.  You  might  have  been  over  witfi 
him ;  I  believe  a  great  many  others  have,  and 
it  is  proved  Mr.  Cnamock  went  over.  \ 

Just  Rokehy,  If  any  man  should  have  said 
at  the  latter  end  of  the  last  naonth,  I  believe 
that  there  was  an  assassination  intendeil  against 
the  king,  becansa  I  have  his  word  for  it,  mere- 
ly fioa  readiiig  his  wftteh  to  the  par]ianMDl» 
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irherein  he  affirms  that  he  had  seTeral  proofB 
of  it,  that  had  been  a  proper  expressioD,  though 
be  did  nut  hear  the  king  speak  it. 

Parkyns,  Yes,  if  he  had  the  speech  to  pro- 
duce. 

Just.  Rokeby.  Then  if  it  come  by  letter,  or 
message,  or  common  fame,  he  might  send 
you  word  by  particular  messenger. 

Farkynt.  Yes,  if  there  was  any  such  au- 
thoritv  us  that  it  were  true.  But  he  has  ma- 
nifestly contradicted  himself,  and  captain 
Porter  swears  fur  his  own  life,  and  I  must 
leave  it  to  you,  whether  they  are  to  be  believed:* 

Just.  Kokeby.  Captain  Porter's  testimony 
has  been  sufficiently  confirmed  by  the  ac- 
knowledgment of  dying  persons. 

L.  C.  J.  Well,  have  yon  any  more  to  say, 
■ir  William  Parkyns  ? 

Parki/nt.  No,  my  lord,  I  submit  it  to  your 
lordship's  direction. 

X.  C.  J.  Then  what  say  you  to  it,  Mr. 
Attorney,  or  Mr^  SoUcitor? 

Sol.  Gen.  May  it  please  your  lordship,  and 
you  gentlemen  of  the  jury,  I  am  of  counsel 
for  the  king  in  this  matter,  and  it  is  mv  turn  to 
sum  up  the  evidence  against  the  prisoner  at 
the  bar ;  he  stands  indicted  for  compassing  the 
death  of  tlie  king,  fbr  designing  to  depose  the 
king,  for  promoting  a  foreign  mvasion,  for  in- 
tending an  insurrection  here  at  home,  and  for 
aiding  and  abetting  the  king's  enemies,  and 
for  doing  what  he  could  to  procure  the  sub- 
jection of  his  own  country  to  foreigners  and 
strangers. 

Gentlemen,  some  of  these  crimes  run  into 
one  another ;  designing  the  death  of  the  king 
by  assassitiatiots  and  de$irrnin<r  to  depose  the 
kiu{«',  amount  tu  cne  and  the  same  thing 
with  com  passing  and  imagining  the  death  of 
the  king. 

My  lords  the  judges  have  given  you  their 
opinion  in  that  point  of  law,  and  I  think  it  is 
agreeable  to  all  the  resolutions  that  have  been 
since  the  making  of  ihe  statute  of  25  of  Edw.  3. 
1  think  that  it  has  been  explained  so  in  the  time 
of  Uicbard  the  2d ;  but  this  I  am  sure  of,  that 
it  was  so  resolved  in  the  time  of  Harry  the 
4tb,  when  there  was  a  design  to  set  up  Richard 
the  second  again,  and  it  was  adjudged  to  be 
high- treason  in  compassing  and  imagining  the 
death  of  the  king.  For  deposing  the  king, 
is  destroying  him  in  his  politic  capacity,  as 
much  as  assassination  and  murdering  of  him 
is  destroying  him  in  his  natural  capacity; 
and  the  conspirators  in  such  rases  know  what 
the  great  end  is  they  aim  at,  to  subvert  the 
government  as  it  is  established  by  law,  whereby 
everv  man  enjoys  his  own  property,  and  the 
freedom  of  his  person,  and  those  that  will  be 
quiet  may  have  their  liberty  and  property  pre- 
served  entire  to  them  ;  but'some  people  are  so' 
▼ery  impatient  of  submitting  to  the  law,  that 
they  cannot  be  content  to  be  in  servitude  them- 
selves, but  they  must  needs  do  all  they  can  to 
bring  it  upon  their  fellow  subjects.  And  it 
were  very  well  if  that  those  who  wer€  in  love 
with  slaveiy,  ^ould  bal  go  to  tome  other 


places,  where  they  may  have  enongb  of  it, 
and  not  bring  it  npon  those  who  are  so  litde  de* 
sirous  of  such  a  thing,  as  we  are,  and  1  hopi 
always  shall  be. 

Gentlemen,  to  prove  sir  William  Paikyni 
Guilty  of  this  treason,  whereof  he  staadi  in- 
dicted, we  have  prodooed  several  witneaei*, 
and  first  there  is  Mr.  Porter,  and  he  telb  yoo 
sir  William  Parky ns  told  him  he  had  leeo  a 
commission  from  kin^  James,  written  with 
his  own  hand,  for  making  war  against  the  per* 
son  of  king  William. 

Parkym.  Sir,  I  beg  your  pardon,  for  iater* 
ruptin^  you,  but  there  was  not  one  word  of 
that  said  ;  here  is  Mr.  Porter,  pray  ask  Itin, 
if  ever  1  saw  a  commission  from  king  Jamei. 

L,  C.  J.  Porter  did  say  so,  if  1  remember 
any  thing  Porter  said ;  you  told  him  you  bad 
read  the  commission,  and  it  was  written  with 
his  own  hand. 

Parkyns.  All  that  I  heard  of  it  was,  thit 
when  I  was  desired  to  make  one  in  tbe  ai- 
sassination,  I  refused  it  because  1  said  1  wu 
busy  about  the  matter  of  my  regiment. 

Ait.  Gen.  Pray  call  Porter  again.  (Capt 
Porter  came  in.) 

Sol.  Gen.  Pray,  capt.  Porter,  will  you  gift 
the  court  and  the  jury  an  account  what  you 
heard  sir  William  Parky  ns  say  about  the  com- 
mission that  came  from  king  J  Ames  ? 

Porter,  I  asked  Mr.  Charoock  why  I  flight 
not  see  the  commission,  and  he  told  me  bt 
had  neve»6een  it  himself,  but  sir  William  Par- 
kyns  ha<(.  I  did  ask  sir  William  Parkyns, 
whether  he  had  seen  it,  and  he  told  me  be  did 
see  it,  and  read  it,  and  it  was  to  raise  war 
against  the  person  of  the  prince  of  Orange. 

Alt.  Gen>  Whose  band  %vasit  ipdid  heMjf 

Porter.  It  was  written  with  king  Jamert 
own  hand. 

Parkyiis.  This  was  my  mistake,  1  thought 
he  had  said  I  told  him  I  had  a  commissiou  for 
a  re;*iment. 

Mr.  Montague.  Did  he gire  any  reason,  why 
it  was  written  with  king  James's  own  hand  ? 

Porter.  We  used  to  say  amongst  ourselves, 
it  was,  because  he  would  not  trust  any  of  bit 
ministers  with  it. 

Sol.  Gen.  I  would  not  do  sir  William  Par^ 
ky ns  any  wrong,  but  only  sum  up  what  is  ma« 
terial  in  the  evidence  given  against  him.  I  re- 
member very  well  Mr.  Porter  said,  Mr.  Cbar- 
nock  told  hirn  sir  William  Parkyns  had  sees 
the  commission,  but  I  would  not  offer  that  u 
evidence  ageinst  the  prisoner  what  another 
told  him,  but  he  says  besides  that  sir  William 
Parkyns  told  him  himself,  that  he  had  seen  it, 
and  that  it  was  written  with  king  James's  own 
hand.  He  says  that  they  l^ad  several  meet- 
ings, together,  sir  William  Parkyas,  and  a 
S'eat  many  others  ;  and  he  names  the  placet, 
e  Nag's-head  in  Covent- Garden,  the  Son 
Tavern  in  the  Strand,  and  the  Globe  tavern  in 
Hatton-Garden ;  he  tells  you  particularly  that 
it  was  agreed  that  King  (who  was  ezecuteil), 
and  Knight  ley,  and  himself,  should  go  and 
view  a  place  that  should  be  piopcr  fiir  ihe  as* 
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1,  umI  to  give  ■  rajwrt  to  thepriMuer, 
■ad  the  KM  of  the  con^ntors,  wbat  they 
thougbt  the  Riott  proper  plncc ;  and  tliat 
Kocordingly  Ihey  rlid  view  the  place,  and  came 
bonie  at  nigfal,  lod  met  the  company,  whereof 
sir  WilliaiD  Parkyni  wat  one  ;  and  they  gate 
kn  account  how  the  place  waa  viewcil,  and 
which  was  thougiit  mmt  pruper,  anil  then  all 
the  company  a^rreed  to  it.  He  sey*  indeed, 
that  air  William  I'arkyna  wai  iiul  one  that  was 
to  execute  it  in  ht(  own  person,  but  one  Scuda- 
tnore  wai  to  be  tlie  man  employe*!  by  hitn  ; 
and  he  did  ray  it  n*a  a  Ihinic  that  was  very 
necetMry  to  bo  dorie,  and  would  facilitate  the 
iotruductiun  of  kiDK  James,  and  tbe  bringinij; 
him  back  again;  And  there  it  likewise  this 
GOBcurrin^  evidence  of  Mr.  Porter's  with 
what  I  alwll  obserre  by  and  by,  that  sir  Wil- 
liam Parkynt  was  lo  iirncureGte  liones,  three 
whsreof  lie  was  to  mount  himself,  and  two  he 
waa  to  send  cJ|ilaia  Porter  lo  mount ;  and  if 
there  were  further  occasion  he  could  procure 
more  from  Mr.  Lewis,  eentlemun  uf  the 
horae  to  my  loni  Ft^eraham  ;  and  accordin|;ly 
wa  hate  produceil  to  you  two  wiloessea.  Free- 
nao  andTiiitiiD,  theone  a  lapMer,  the  other  an 
howler  that  lifedat the  Geor^inn  in  Holboni, 
who  pre  you  an  account  that  upon  Friday 
tldore  ihe  hr«t  day  that  was  densned  for  the 
anaaainatioD,  there  did  come  l(i"ree  hones  to 
town,  lor  sir  William  Parkynf;  butitbeint; 
put  off  upon  the  disappointment,  they  were 
aeot  out  of  town  again.  Upon  Ihe  Friday 
afterwards,  the  day  ^tbre  the  diseofery,  theit 
there  were  four  horaes  brtMwhtto  town,  and 
6th  waa  of  Mr.  Lewis,  which  was  a  roa 
geldinir- 

Parkvnt.  Pray,  Sir,  will  you  pl< 
•erre  what  sort  of  linraei  they 
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abpot  the  kin^,  that  is,  hie  pvwDt  majerty, 
whom  he  called  the  prince  of  Orange,  and  (ha 
little  gentleman ;  andaboutking  James,  whom 
he  used  to  call  always  king  ;  and  he  said  th« 
king  waa  to  Uod  very  speedily,  and  that  he 
bad  « troop  which  conafated  of  nld  soldiers,  and 
that  there  were  several  Toltinleers  that  were 
officers  (  he  taid  he  was  to  take  a  journey  into 
Leicestershire,  anl  aecnrdiugly  be  went ;  and 
when  he  returned  back  again  he  said,  tb« 
west  aud  the  north  were  very  well  itkdiiwd  to 
the  king's  interest,  or  to  that  pur|ioae.  And  to 
atrenglhen  his  evidence  we  proie,  that  he  did 
go  accordingly  into  Leiceaterahire,  and  we 
prove  it  by  his  •errant  that  went  with  him, 
wbtre  he  met  with  scTeral  pertons,  particolarty 
one  Yarborougb,  and  a  pareon  ;  what  Ihe^ 
did  Iransnct  the  servant  cannot  prove,  but  he  is 
a  cnucurrio'.;  witness  tn  prove,  that  he  went 
into  Lticfsterehire  ;  and  we  have  all  the  rca- 
siin  in  the  ivorld  tn  believe  that  he  went  on  that 
errand  that  he  apokeof  before,  that  is,  to  meet 
the  king's  friends,  a*  he  called  king  James. 
And  then  there  is  afurtber  (incurring  evideooe, 
bis  having  a  regiment,  or  a  troop,  it  is  not  ma- 
terial, whetheritbenDeorthe  otlier;  and  that 
in  the  matter  of  the  anns,  4  dozen  of  swords, 
3S  cartunes,  35  cases  of  pistols,  that  were  hid 
in  Ihe  garden  of  his  house  :  And  these  arms 
we  have  traced  further,  he  sent  Ihem  fium  bis 
house  to  Haywood's  house  ;  lhe>«  he  thought 
they  would  not  lie  safe,  and  therefore  sir  VViU 
ham  Parbyns  sendafur  them  privatelv;  they 
were  to  come  away  at  night,  and  be  broDght 
back  lo  hia  house,  and  they  were  accordingly 
brought  back  in  the  night  lohlsboilse,and  thei« 
they  were  buried;  andtheMme|ier»onsawlbefii 
taken  up  aAerwards,  which  brought  them  to 
sir  1^'il1iBIn  Parkyns's  house,  and  nroves  they 
v.ri_.  ih"   ■i:\me  fnsrt  Ihit   T7rrr   burird,  and 
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iven  joa  aa  aoooont  of;  and  yoa  bar«  reason  ' 
>  beliare  they  were  piOYided  lor  to  arm  that 
number  olTmen,  which  he  was  to  raise  to  assist 
the  French  when  tbej  came  to  land  here.  So 
Ihat  if  you  believe  what  the  witoesses  bare 
awom,  you  cannot  say  but  tha^  he  is  gpiilty  of 
the  treason  chai]ged  upon  him ;  and  we  doubt 
not  vou'U  find  him  so. 

Inr.  Cawper,  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jnry ;  I  am  of  the 
same  side  of  eounsel  for  th^  king.  Sir  William 
Paikyns  has  .given  us  a  good  caution,  which 
I  shall  take  care  to  observe :  and  that  is,  not  to 
strain  either  fact,  or  law,  to  his  prejudice.  But, 
m^  lord,  when  such  a  matter  as  thb,  a  crime 
oithis  nature, is  so  far  proved  against  the  pri- 
soner at  the  bar,  that  nobody  can  in  his  private 
judgment  reasonably  acquit  liim ;  then  I  thiiJc 
it  a  gtiod  piece  of  service  to  the  public  to  make 
the  matter  so  plain,  ibat  it  may  be  put  beyond 
all  manner  of  doubt,  both  for  the  ease  of  the 
jurors,  and  for  the  satisfaction  of  ail  others  that 
bear  this  trial. 

My  lord,  sir  WilliAm  Parkyns  has  truly  di- 
vided his  indictment  into  two  parts,  the  one 
that  accuses  him  of  being  concerned  in  the  as- 
sassination, and  the  other  that  accuses  huB  of 
being  concerned  in  inviting  the  French  into  the 
kingdom,  and  engaging  to  meet  them  with  an 
armed  force. 

Mv  lord,  as  to  the  first  part,  I  most  do  air 
Wilbam  Parkyns  that  right,  that  there  is  but 
one  positive  evidence  as  to  the  assassination ; 
but  that  evidence  tells  ye  he  agreed  to  it  at  se- 
yeral  meetings ;  nay,  that  he  was  one  who  said 
it  was  necessary  to  be  done,  in  order  to  the 
other  design  he  was  engaged  in,  the  facilitating 
the  landing  of  the  Freroh,  and  lung  James  his 
descent  and  restoration.  There  is,  1  say,  in- 
deed, but  one  witness  of  that  matter,  but  the 
evidence  of  that  one  witness  is  confirmed  by 
many  concurring  circumstances ;  by  bis  send- 
ing tor  horses  to  town  the  day  before  the  first 
S^urday,  when  this  execrable  treason  was  to 
have  been  executed ;  by  sending  tbein  out  of 
town  again  that  day  upon  the  disappointment ; 
by  sendiiwr  for  them  again  the  Friday  before 
the  second  Saturday  that  the  king  was  to  have 
been  assassinated ;  by  bis  having  more  horses 
than  were  usual  with  him  that  day ;  by  his 
taking  care  then  of  three  horses  that  were  none 
of  his  owttj  and  one  of  them  brought  veiy 
suspiciously  from  Somerset- house ;  and  that 
all  these  eight  horses  should  be  immediately 
harried  and  carried  away  npon  the  disappoint- 
ment the  second  Saturday,  and  nothing  ever 
heard  of  them  afterwards.  I  say  one  orthem 
was  brought  very  suspiciously ;  for,  my  lord, 
you  observe  it  came  from  Somerset- house,  and 
was  sent  by  Lewis  according  to  the  prisoner's 
promise  to  cantain  Porter,  which  Lewis,  it  is 
apparent  by  all  the  vritnesaes  of  this  matter, 
was  privy  to  this  design. 

My  lord,  there  is  another  circamstanee  be- 
sides this,  which,  1  think,  has  not  been  ob» 
aerved ;  and  that  is,  his  aending  for  Sweet  up 
la  town  before  the  aeeood  ttme  that  the  king 


was  to  hare  been  aasaasinated ;  he  came  ny 
indeed  before  both  the  timea:  the  first  time  he 
was  told  by  the  prisoner,  he  bad  once  designed 
to  have  used  him  in  a  business ;  but  upoa  m- 
oond  tbongbts  he  had  compassion  for  his  &- 
mily.  And  when  he  came  the  second  time,  be 
was  first  aaked  what  condition  he  had  leftba 
lamily  in,  whether  he  had  provided  them 
money.  He  said.  No ;  and  th^  upon  be  vat 
chid :  and  the  prisoner  said,  he  might  theo  ai 
well  have  staid  at  home.  All  these  drcum- 
stances,  besides  the  one  positive  evidence,  a- 
voar  strongly  of  his  having  a  great  hand  in  the 
design  of  assassinating  the  kii^. 

But  then,  mv  lord,  as  to  the  other  part;  hit 
inviting  the  French,  and  preparing  to  meet 
them,  that  is  positively  proved  by  two  wit* 
nesses.  Captam  Porter  tells  you,  that  the  pri- 
aonerwas  at  the  two  meetings  in  LeSdeohall- 
aoreet,  and  St.  James's- street,  where  it  was  a- 
presst^  resolved  by  all  that  were  present,  and 
the  prisoner  among  the  rest,  to  send  Cbsrood 
over  to  invite  the  French  to  inyade  this  king- 
dom, and  to  promise  to  meet  king  James  stlui 
landing  with  two  thousand  horae.  He  sweuii 
That  air  William  Parkyns  did  particulsdj 
agree  to  what  was  resolved  upon  at  both  tlie 
consults.  And  Sweet  tells  you,  tliat  he  hU 
prepared  for  the  same  dengn ;  lor  that  ii 
William  Parkyns  told  him  the  king  would 
land,  he  had  bis  word  for  it ;  and  he  himself 
had  a  troop  of  old  soldiers.    *  My  troop  dpa 

*  consist'  (be  spoke  it  in  the  present  tense;  ibr 
it  being  a  doubt,  sir  William  Parkyns  did  him* 
self  that  right  as  to  examine  the  wimess  sgain, 
and  he  repeated  it  as  his  words)  *  My  troep 
'  consists  of  old  soldiers,  or  is  composed  of  old 

*  soldiers ;'  and  lie  was  to  have  several  volun- 
teers that  had  been  officers. 

My  lord,  these  two  positive  witnesses  an 
evidence  that  geea  to  the  same  apecaesof  trea- 
son, nay,  to  the  same  design,  the  raising  a  re- 
bellion, and  the  deposing  the  king,  which  n 
kiUing  him  in  his  politic  capacity ;  1  say,  these 
two  go  home  to  the  same  design. 

And,  my  lord,  this  evidence  upon  thisbraodi 
of  the  indictment,  is  corroborated  too  by  very 
strong  circumstanoea.  There  b  a  joumev  t» 
Leicester,  which  Sweet  speaks  of,  that  sir  Wm. 
Parkyns  told  him  he  would  undertake:  tbjf 
journey  it  b  proved  by  his  servants  that  he  did 
undertake:  that  he  met  there  with  several  per- 
aons,  and  came  back  and  inade  Ins  report  to 
Sweet  of  the  success  of  his  journey,  and  bow 
well  disposed  the  king's  firiends  were,  by  which 
name  he  alwaya  meant  king  James ;  for  wbea 
he  spoke  of  our  present  Idn^,  he  called  htoi  the 
Little  G«itleman,  or  sometimes  king  William, 
and  sometimes,  as  the  witness  at  last  said  poai- 
tively,  the  prince  of  Orange:  but  when  he 
spoke  of  the  king,  without  any  thing  eUe,  be 
alwaya  meant  king  James;  and  beaidea,  be 
spoke  of  a  king  that  was  beyond  sea  at  Cbriat- 
Bus  lairt,  which  couU  not  be  king  William, 
who  was  then,  and  hsd  been  in  England  so  ioitf 

before.  ,  . 

My  kid,  the  pr  itoner  in  his  dafam  •V'^  »* 
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tbis  sierrM,  of  hii  that  went  with  him  into 
Leicestershire,  hftd  been  formerly  Chirnoek'fl 
serTAnty  and  wag  sent  by  Charnock  with  the 
message  to  KensiDgton,  and  not  by  him.  Yet 
I  must  observe,  that  th^  eridence  swore  posi- 
ttf  ely  he  was  aent  by  sir  William  Parkyns,  his 
master,  and  brong^ht  the  note  in  tho  almanack 
back  to  Uie  person  to  whom  he  was  directed  to 
carry  it,  who  lodged  at  the  confecttoner's  honse; 
and  when  he  had  so  done,  that  the  person  that 
knlged  at  the  confectioner's  did  not  remit  him 
to  Cbarnodk,  but  to  his  master  sir  William  Par- 
kyns, with  a  message  that  he  would  be  at  home, 
and  stay  there  rea^,  whenever  he  should  have 
occasion  for  him  :  and  this  was  upon  the  verj 
Saturday  the  kiug  was  to  have  been  assassi- 
nated. 

My  lord,  sir  William  Parkjrna  has  com- 
plained, Uiat  if  he  colild  have  had  his  eridence 
nere  be  coold  have  proved  the  arms  had  been 
two  years  in  bis  bouse,  and  that  he  found  them 
there  when  he  came  thither  first.  If  we  should 
admit  that  matter,  we  might  confess,  and  avoid 
it ;  for  it  is  apparent  that  these  arms  were  on 
this  occasion  put  up  in  a  suspicious  manner 
in  boxes,  and  sent  to  Haywood's  (who  is  a 
suspicious  person,  by  reason  of  his  relation  to 
Charnock,  upon  whoae letter  and  recommenda- 
tion they  were  reoeived),  and  concealed  till  the 
plot  was  disappointed ;  and  then  they  were 
carried  away  from  that  place,  and  buried  in  sir 
Wniiam  Parkyns's  own  garden.  This  was 
just  after  the  breaking  out  of  the  plot; 
and  they  were  buried  for  the  better  sccnring 
them  as  choice  goods.  And  whereas  the 
prisoner  says  they  were  old  and  rusty 
when  be  found  them,  it  now  appears  they 
were  clean  and  new-furbished  arms,  and  the 
hilts  were  off  the  swords,  and  packed  together. 

My  lord,  he  has  reooorsa  to  abotber  argu- 
meet  in  the  last  place,  the  most  moving,  I  must 
confess,  of  all,  and  that  is  the  ar^ment  of 
pity  ;  he  has  spoke  of  his  education  in  the 
profession  of  the  gown,  of  his  infirmities,  his 
age,  and  his  family.  Ai^ruments  of  pity  I  am 
very  unfit  to  give  an  answer  to,  and  should  be 
▼eiy  unwilling  to  extinguish  any  motions  of  it ; 
but  this  I  must  observe,  even  by  way  of  answer 
to  that  argument,  that  the  time  was  when  he 
should  have  pitied  himself,  and  not  engaged  in 
such  an  abominable  and  merciless  a  design ; 
that  he  should  have  had  pity  upon  his  countiy, 
which  he  plotted  to  bring  under  the  greatest 
confusion  and  desolation  ;  that  he  should  have 
had  pity  upon  the  best  of  kings  and  the 
best  of  men  ;  but  then  there  was  no  pity, 
when  they  thoofi^ht  the^  had  hud  their  designs 
ao  that  they  had  him  in  their  power,  but  they 
resolved  barbarouriy  to  murder  him,  and  per- 
sisted  in  the  resolution  of '  assassinating  liim 
after  they  were  once  disappointed;  that  it 
oeems,  dia  not  discourage  them,  but  they  under- 
took it  a  second  time,  and  it  does  not  appoar 
that  they  ever  hifil  any  remorle  at  last  for  it ; 
but  the  plot  brc^e  out,  and  so  their  designwas 
fmstrated. 

My  lord|  this  is  the  sum^  I  tiuak,  of  his 


dsAifioe;  I  have,  as  well  as  1  was  able,  given 
an  answer  to  the  objections  made  to  it,  and  I 
must  now  leave  it  with  you,  ^ntlemen  of  tho 
jury :  and  though  these  consideratious  that  1 
have  mentioned  may  not  quite  remove  all  com- 
passion, yet  they  may  serve  to  confirm  yon  in 
a  resolution  of  doing  the  king,  and  kingdom, 
and  yourselves  justice ;  and  that  is  all  we  ask 
of  vou. 

L.  C,  J.  Gentlemen  of  the  juiy,  sir  William 
Farkyns  is  indicted  of  high-treason,  for  design- 
ing, imagining,  and  compassing  the  death  of 
the  present  king.  There  have  been  several 
witnesses  produced  that  have  given  evidence 
upon  this  indictment ;  the  first  of  them  is  Mr. 
Porter,  who  has  been  a  wimess  heretofbre 
against  several  upon  the  like  occasion  ;  and 
he  gives  you  this  account,  that  about  the  hitter 
end  of  May,  or  the  beginning  of  June  last, 
there  was  a  meeting  of  divers  persons  at  the 
Old  King's-head  tavern  in  Leadenhair-street,  in 
the  city,  where  they  dined  together ;  and  there 
was  sir  William  Parkvns,  daptain  Porter  him- 
self, sir  John  Fenwick,  sir  John  Freind,  and 
divers  others  that  be  has  mentioned  to  you.  At 
that  meeting  they  did  consult  together,  which 
way  the  lateking  James  might  be  restored,  and  it 
was  thought  very  necessary  that  there  should 
be  a  Ftonch  force  sent  over  hither  to  join  with 
others  for  bis  restoration.  And  they  did  among 
themselves  agree  and  determine,  what  number 
of  forces  might  be  convenient  for  that  purpose ; 
they  did  propose  10,000;  8,000  foot,  1,000 
horse,  and  1,000  dragoons ;  and  that  a  menage 
should  be  sent  over  to  king  James,  to  persuade 
him  to  solicit  the  French  king  to  furnish  him 
with  such  a  number  of  men,  to  be  sent  over 
into  England.  Mr.  Charnock,  that  was  then 
in  the  company,  was  the  person  agreed  upon 
among  them  to  be  the  naessenger  to  be  sent 
npoo  this  errand ;  which  employment  he  did 
undertake,  upon  their  promise,  that  they  would 
raise  among  themselves  2,000  horse  for  to  meet 
the  late  king  at  his  landing. 

This  being  at  that  time  determined,  and  Mr. 
Charnock  having  accepted  this  employment,  he 
did  make  preparation  to  go  upon  this  errand.  In 
some  time  after  (a  week  or  a  fortnight,  or  there- 
abonts)  there  was  another  meeting,  at  which 
were  several  of  the  same  persons  that  were 
present  at  ^e  former,  and  among  them  sir 
William  Parkyns  was  one:  and  this  meeting 
was  at  one  Mrs.  Monn^oy's,  tha^  keeps  a 
tavern  in  St.  James's-street,  where  they  did 
discourse  of  what  they  had  formerly  agreed 
upon,  and  did  again  consider,  whether  they 
should  proceed  to  send  Mr.  Charnock  with  that 
message ;  to  whiah  they  af  1  agreed,  that  Mr. 
Charnock  should  go,  aad  he  accordingly  went : 
and  captain  Porter  met  him  about  Gre  or  six 
weeks  after  the  meeting  at  Mrs.  Moun^y's; 
and  Charnock  told  him  he  had  been  with  the 
several  persons  who  had  sent  him,  and  had  ac- 
qnainteo  them  with  the  answer  of  king  James ; 
which  was,  that  at  that  juncture  of  time  the 
French  kinff  had  such  occasion  fbr  his  forces, 
tfiat  ha  oomd  aot  spare  thflm,  or  fiimisb  him 
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with  lo  nmo J  to  come  over  here.  This  10  the 
fint  matter  that  Porter  giFes  yoa  an  account 
of. 

But  then  captaio  Porter  tells  vou  iartlier, 
how  the  design  of  assaasinatiog  the  kiog  wa« 
set  00  foot  about  the  latter  eod  of  January,  or 
the  bc^hming  ef  February  last;  about  which 
lime  sir  George  Barcley  was  sent  over  with  a 
commission  from  the  late  king  James ;  which 
•eems  to  liave  givea  great  encoaragement  to 
that  paity  of  men  :  For  air  George  Bardey, 
captain  Porter,  ai^d  sir  William  Parkyns, 
with  divers  others,  had  several  meetingfs  at  the 
Globe  tavern  in  Hatton^Garden,  the  Nag's- 
Uead  tavern  in  Covent -Garden,  the  bun 
tavern  in  the  Strand,  and  other  places.  And  at 
these  meetings  they  entered  into  consideration, 
what  was  the  best  way  to  restore  the  late  king 
JaoMs  to  the  thvone ;  and  it  was  aa^reed  among 
them,  that  the  best  means  for  the  effecting  that 
restoration  would  be  to  kill  king  William, 
which  they  resolted  to  undertake;  and  at 
these  debates  and  resolutions  sir  William  Par- 
kyns, the  prisoner  at  the  bar,  was  present. 
Cfaptain  Porter  being  asked  whether  sir  Wil- 
liam Parkyns,  at  these  consults,  did  consent  to 
Hie  king's  murder,  he  said  they  did  all  agree 
to  the  assassination  of  the  king ;  and  sir  Wil- 
liam Parkyns  said,  he  thought  it  was  very 
Decenary  to  be  done,  to  facifitate  the  restora- 
tion of  the  late  king. 

Gentlemen,  this  design  of  aaaassinating  the 
king  being  thua  resol? ra  upon,  the  next  thing 
considered  among  them  was,  bow  it  might  be 
effected.  There  were  several  ways  prfipoeed : 
One  was  by  an  ambnscade ;  for  the  king  having 
a  house  in  the  country  by  Richmond,  hia  Ma- 
jesty used  to 'go  once  a  week  a- hunting  there- 
about, and  to  return  at  night ;  and  therefore 
an  ambuscade  on  that  side  of  the  water,  near  the 
house,  was  proposed.  Then  another  proposal 
was  made  to  fall  upon  the  guards  on  this  side 
the  water,  and  at  the  same  time  that  the  king^s 
coach  was  to  be  set  upon.  And  these  two 
places  being  proposed,  there  was  aome  dif- 
ference of  opinion  among  them;  whereupon  it 
was  agreed  that  some  persons  should  be  sent 
to  view  the  ground  on  botli  sides  the  water, 
which  persons  were  captain  Porter,  King  that 
was  executed,  and  one  Knightlev:  And  so 
some  days  before  the  15th  of  February  they 
did  go  on  both  sides  the  water,  and  viewed  the 
ground,  and  returned  in  the  evening  to  the 
riag's-bead  tavern,  according  to  agreement ; 
where  were  met  together  sir  George  Barcley, 
Mr.  Chamock,  and  the  prisoner  at  the  bar  sir 
William  Parkyns.  And  there  they  made  their 
report  of  their  view  of  the  ground  ;  upon  which 
both  the  proposals  were  debated ;  and  at  last 
they  did  all  agree  that  the  attack  should  be 
made  upon  the  king  on  this  side  of  the  water, 
in  a  lane  that  was  between  Brentford  and 
Tumham- green ;  and  the  attack  upon  the 
guards  was  likewise  to  be  made  thereabouts. 

Sir  William  Parkyns  waa  to  furnish  five 
horses,  whereof  three  of  them  were  to  be 
lyomittd  by  men  of  bit  own  providing;  the 


other  two  were  to  be  mounted  by  men  of  cap* 
'tain  Porter's  providing;  Mc  Porter,  Mr. 
Chamock,  and  one  Rook  wood  were  to  be  prin- 
cipally engaged  in  attacking  the  guards.  The 
number  of  men  agreed  upon  for  the  whole 
were  about  fortv,  or  few  more,  and  sir  Geoig« 
Barcley  was  toliave  a  party  %ut  of  them  all,  of 
about  eight ;  and  as  those  others  went  to  fall 
upon  and  charge  the  guards,  ur  George 
Barcley  with  his  party  ot  men,  was  to  attack 
the  king  in  hu  coach,  and  by  shooting  into  the 
coach  to  kill  the  king  and  all  that  were  with 
him. 

The  time  (^^reed  upon  for  putting  this  de- 
sign in  execuQon  was  on  Saturday  the  i5th  of 
February.  That  day  it  was  expected  the  king 
would  go  a  hunting.  And  two  men  were 
planted  at  Kensington  to  give  notice  when  the 
kbg  went;  and  upon  such  notice  these  men 
were  to  march  out  in  small  parties,  and  to 
lodge  in  the  inns  and  public-houses  about 
Brentford  and  Turn  ham  Green,  upon  notice  of 
the  king's  return  from  the  other  side  of  the 
water,  and  sir  George  Barcley  was  to  be  in 
readiness  to  fset  upon  the  coacn  in  the  lancy 
and  the  other  party  to  attack  the  guards. 

But  this  horrid  design  was  very  happily  dis- 
covered, which  prevented '  the  kine's  going 
abroad  on  that  day;  and  though  they  were 
disappointed  for  that  time,  yet  the  design  was 
not  at  an  end :  But  their  resolutions  continue 
to  make  the  like  attempt  when  they  cbuld  have 
another  opportunity.  And  for  that  purpose 
there  was  another  meeting,  as  captain  Porter 
tells  you,  upon  the  Friday  folk>wing  at  the 
bun  tavern  in  the  Strand,  at  which  sir  William 
Parkyns,  sir  George  Barcley,  Rookwood,  and 
ChamoclE,  and  captain  Porter,  were  present ; 
and  they  did  agree  to  attack  the  king  and  the 
guards  the  next  day,  in  the  same  place  and 
manner  that  they  bad  formerly  agreed  upon. 
But  by  good  providence  the  king  had  notice  of 
it,  so  that  he  aid  forbear  to  go  abroad  that  day  ; 
whereby  these  conspirators  were  totally  dis- 
appointed of  their  barbarous  and  villainous  de- 
sign which  they  had  resolved  upon,  and  had 
made  such  pr^arations  to  compass. 

it  is  true,  captain  Porter  doeii  tell  yon,  sir 
William  Parkyns  was  not  to  be  one  that  should 
be  actually  present  at  the  assassiuatlon ;  but  he 
was  to  furnish  five  horses;  three  of  them  to  be 
mounted  hy  men  of  bis  own  providing,*  and 
two  by  men  that  captain  Porter  was  to  provide. 
And  you  are  told -positively  that  captain  Porter, 
at  this  last  meeting,  did  complain  that  two  of 
his  horses  were  fallen  lame,  and  acquainted  sir 
William  Parkyns  with  it ;  and  he  promised  to 
help  him  to  two  more  by  the  meana  of  one 
Lewis  that  was  gentleman  of  the  horse  to  my 
lord  Feversham. 

Then  you  are  told,  that  &t  William  Parkyns 
sent  to  Sweet 'to  come  to  town  the  11th  of  Fe- 
bruary, and  Sweet  comes  to  town  accordingly 
on  Wednesday  the  IStli  of  February  ;  and  then 
he  had  discourse  with  sir  WiHiam  Parkyns  at 
his  lodgings;  where  sir  William  told  him,  that 
because  of  his  family^  he  i^oukl  not  employ 
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kim  in  the  busioen  he  intended  for  him,  and  1 
therefore  bid  him  go  home  again ;  and  withal 
directed  him  to  return  to  town  the  Friday  fol- 
lowin^i^,  and  order  his  groom  to  bring  his  horses 
to  town;  he  mentioned  three  horses  which 
should  be  the  strongest  he  bad.  The  groom 
brought  uji  the  three  horses,  and  Sweet  came 
to  town  with  him,  and  staid  till  Saturday.  Sir 
William  Parky ns  said,  he  Uiought  to  go  out  of 
towu  in  the  afternoon,  but  did  not,  but  staid  till 
Monday,  when  he  went  out  of  town. 

But  upon  the  Friday  following  the  horses  of 
sir  William  Parkyns  were  brought  to  town 
again,  which  now  were  four,  and  were  set  up 
at  the  George-inn  in  Holborn ;  and  it  appears 
that  Mr.  Lewis  furnished  one  horse ;  for  there 
were  five  horses  upon  the  account  of  sir  Wm. 
Farkyns,  of  which  a  roan  horse  was  one,  which 
came  from  Somerset-house.  This  is  proved  by 
the  ostler ;  and  that  Lewis  himself  came  in  on 
Saturday  in  the  afternoon  to  inquire  for  sir  Wm. 
Parkyns ;  but  he  was  gone,  and  the  horses 
were  taken  away,  and  he  once  came  with  sir 
William  Parkyns  to  the  ino.  Tkese  are  cir- 
cumstances that  do  concur  with  and  confirm 
captain  Porter's  eridence  concerning  the  pro- 
Tiding  horses  for  this  design. 

Then  there  is  another  .particular  of  captain 
Porter's  evidence  concerning  th6  commission 
from  king  James,  which  is  remarkable :  it  was 
told  you,  that  he  asked  Charnock  whether  he 
had  seen  the  commission :  he  said.  No,  but  sir 
William  Parkyns  had :  and  sir  Wm.  Parkyns 
was  asked  by  Porter,  as  they  were  sitting  by 
the  fire-side,  whether  he  hail  seen  the  com- 
mission ;  and  sir  William  Parkyns  answered, 
that  he  had  seen  it,  and  had  read  it,  and  it  was 
written  with  king  James's  own  hand ;  and  that 
the  substance  of  it  was  to  make  war  upon  the 
person  of  the  present  kbg,  who  was  called  in 
the  commission,  as  you  may  suppose,  the 
prince  of  Orange.  So  that,  gentlemen,  as  to 
the  design  of  the  assassinating  the  king,  and  of 
this  commission,  which  was  understoodby  them 
to  be  for  that  purpose,  this  i&  the  sum.  and  sub- 
stance of  Porter's  evidence,  so  attended  with 
and  confirmed  by  these  circumstances,  as  you 
have  heard. 

Besides,  the  ot^er  witness.  Sweet,  who  was 
a  great  acquaintance  of  sir  William  Parkyns, 
teUsyou,  That  about  Christmas  last  he  was 
informed  by  sir  William  Parkyns,  that  the 
king  would  come,  whicK  he  understood  to  lie 
meant  of  king  James.  He  asked  sir  William 
Parkyns,  how  he  knew  it?  and  he  said,  He 
had  his  word  for  it ;  and  that  his  troop  con- 
sisted of  old  soldiers,  and  he  had  thirty  saddles; 
and  besides,  there  would  be  some  volunteers, 
^hich  were  old  officers.  Then  he  said.  He 
was  to  go  into  Leicestershire,  and  he  did  go 
with  one  Scudamore ;  and  this  was  in  January, 
about  the  latter  end,  as  I  remember.  They 
lay  that  night  at  Stony -Stratford,  and  the  next 
night  at  I^ioester,  and  Scudamore  went  with 
him ;  and  afterwards  one  Yarborough,  and  a 
parson,  came  to  him  out  of  Yorkshire:  and 
when  be  came  back  he  said,  He  found  all 

VOL.  XIIL 


A.  D.  lGg&  [IM 

there  to  be  tery  well ;  and  the  west  was  as  well 
inclined  to  theking's  interest  as  the  north  ;  and 
a  lord's  brother  was  concerned. 

Then  in  the  next  place  you  are  told.  That 
at  Michaelmas  last  Mr.  Charnock  did  write  a 
letter  to  one  Haywood,  who  had  married  his 
sister,  and  lived  near  sir  William  Parkyns  in 
Warwickshire,  to  desire  him  to  receive  some 
g^ods  into  his  house  that  were  to  come  from 
sir  William  Parkyns's,  and  lay  them  up  jerv 
carefully ;  for  they  tvere  choice  goods,  whicn 
sir  William  durst  not  leave  in  his  own  house* 
because  he  had  left  it.  And  accordingly  there 
were  these  boxes  and  chests  sent  to  Haywood'si 
and  received  by  him  into  his  house,  where  they 
continued  till  the  latter  end  of  February.  Hav* 
wood  about  this  time,  when  the  design  of  the 
Assassination  was  on  foot,  met  with  sir  William 
Parkyns  in  town,  and  asked  him  how  he  would 
dispose  of  those  goods  ?  Thereupon  sir  William 
Parkyns  sent  his  serrant  into  the  country ;  and 
notice  was  given  on  Ash-Wednesday,  the  Wed- 
nesday afier  the  first  proclamation  that  issued 
upon  the  discovery  of  this  conspiracy,  that 
these  goods  should  be  removed :  and  a  man,  in 
the  eveninfl^  went  to  Haywood's  house  with  a 
cart' and  horses,  and  removed  these  cheats; 
they  were  three  in  number ;  and  those  being 
opened,  there  were  eight  lesser  ones  taken  out, 
and  carried  awav  about  nine  or  ten  o'clock  at 
night  to  sir  William  Parkyns*s  house  in  War- 
wickshire, where  thev  were  buried  in  the 
garden,  and  aflerward  were  dug  up ;  which 
was  at  the  searching  sir  William's  house  upon 
the  breaking  out  of  the  plot ;  and  when  thev 
were  opened,  it  did  appear  what  sort  of  gooda 
they  were:  they  were  anna,  a  considerable 
quantity  of  them ;  four  dozen  of  swords  with- 
out hifts,  twenty-five  pair  of  pistols,  and  a 
great  number  of  carbines,  thirty-two  as  I  re- 
member, and  a  parcel  of  hilts  packed  up  in  a 
box  by  themselves.  This,  gentlemen,  is  sworn 
to  you  by  the  persons  that  were  present  at  the 
digpDg  them  up,  and  opening  the  boxes. 

Then,  gentlemen,  you  are  tofd.  That  though 
sir  William  Parkyns  pretends  they  were  arma 
that  he  found  in  tne  house  when  he  came  thi- 
ther, yet  they  were  not  old  rusty  arms,  as  he 
pretends,  but  they  were  very  bright,  and  fit  fof 
use  and  service.  ^ 

There  is  one  circumstance  more  that  seema 
to  affect  sir  William  Parkyns,  about  the  busi- 
ness of  the  assassination;  and  that  is  pro^^ 
by  Eubank,  sir  William's  own  servant.  There 
was  a  note  sent  upon  Saturday,  the  99d  of 
February  in  the  morning,  to  one  Brown  at 
Kensington,  by  sir  William  Parkyns's  man  ^ 
and  this  Brown  writ  in  the  servant's  Almanack, 
that  he  would  be  in  town  himself  in  a  little 
time,  and  bid  him  carry  it  to  a  man  that  lodged 
at  a  confectioner's  over  against  Gray's-inn  gate 
in  Holborn:  sir  William  Parkyns's  man  ae- 
Gordingl3r  goes  to  this  confectioner's,  and 
speaks  with  the  person  there  that  he  was  di- 
rectetl  to  go  to;  and  he  says  he  was  a  Scotch- 
man, and  talked  broad  like  a  Scotchman,  and 
he  bid  him  go  and  tell  hie  master,  tha^  1mi 
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would  stdy  within  for  him  till  he  came :  and 
he  did  accordinglj. 

GenUemen,  This  is  the  sam  and  substaoce 
of  the  eyidence  that  is  given  against  sir  Wm. 
Parkyns.     Now  you  are  to  consider  what  sir 
Witliam  says  for  himself :  he  does  admit,  and 
agree,  That  what  Porter  says  is  very  positive 
and  full ;  but  that  is  but  the  evidence  of  one 
witness :  for,  says  be,  by  the  law  no  person 
ought  to  be  convicted  of  high-treason  upon  the 
t^tiraony  of  ond  witness.     As  to  the  matter  of 
law  he  is  in  the  right :  no  man  ought  to  be 
convicted  of  treason  upon  the  testimony  of  a 
«ngle  witness.     Now,  first  suppose  the  desii^^ 
:o  assassinate  the  king  had  not  been  proved ; 
M>nsider  then  whether  there  be  not  two  wit- 
nesses besides.     Porter  proves,  that  Chamock 
^as  sent  into  France,  by  sir  William  Parkyns, 
lod  others,  upon  that  errand ;  to  which,  if  you 
\dd  the  testimony  of  Sweet,  that  swears,  that 
^r  William  Parkyns  told  him  the  king  would 
^ome,  and  he  had  a  troop,  and  had  boug'ht  sad- 
Jles ;  and  what  is  said  concerning  his  going 
nto  Leicestershire,  and  his  having  a  quantity 
yf  arms :  if  all  which  be  undcrstmid  in  pur- 
.oance  of  the  design  against  his  present  roa- 
esty,  then  there  are  at  least  two  Iritnessea  of 
several  overt  acts  of  the  same  treason. 

For,  gentlemen,  I  must  tell  yon,  though 
there  had  been  no  evidence  of  a  desig;^  to  as- 
isassinate  the  king,  but  the  design  and  purpose 
had  been  to  depose  him,  and  set  the  late  king 
upon  the  throne,  or  join  with  a  force  to  invade 
the  realm,  that  is  high-treason  within  the  sta- 
tute of  35  Edw.  3,  as  being  a  designing  the 
death  and  destruction  of  the  king.  T%erenath 
been  a  full  proof  by  two  witnesses,  if  what 
Sweet,  and  the  other  witnesses  beside^  Porter 
say,  to  prove  sir  WUHam  Parkyns  to  be  con- 
cerned in  that  design,  which  shall  be  c<msi- 
dered  further  of  by  and  bye. 

But  in  the  next  place,  suppose  that  the 
ikieetings  at  the  Ring^s-Head  m  LeadMhall- 
atreet,  and  at  Moonfjoy ^s,  had  not  been  proved ; 
but  the  design  to  assassinate  the  king  is  proved 
by  one  witness,  and  the  providing  men  and 
arms  to  fight  against  him  is  proved  by  one 
other  witness ;  this  is  a  proof  of  the  same  trea- 
son :  for  tlioufh  the  overt  acts  ha  several,  yet 
they  both  tend  to  the  same  end,  die  destruction 
of  the  king,  though  in  a  different  manner ;  and 
though  the  law  requires  two  witnesses  to  the 
same  sort  of  treason,  yet  it  does  not  require  two 
trknesses  to  any  one  overt  act  For  if  one  wit- 
ness prove  one  overt  act  at  one  time,  and  ano- 
ther witness  prove  another  overt  act  at  ano- 
ther time,  these  are  two  witnesses  within  the 
meaning  of  tlie  law ;  and  so  it  has  been  always 
practised,  and  never  denied  to  be  law  that  I 
Mnw  of. 

Besides,  it  is  observable  upon  this  point, 
which  my  brother  has  mentioned,  that  this  new 
act  of  parliament,  which  does  not  yet  take  cf- 
ftct,  provides,  tliat  there  shall  be  either  two 
witnesses  to  one  overt  adt,  or  one  witness  to 
Cne,  and  another  to  another  of  the  same  species 
dftreasoD ;  and  yoa  hare  bad  the  opinion  of 


all  of  us  now  that  are  here,  that  these  are  overt 
acts  of  one  and  the  same  species  of  treason. 

But  then  sir  William  Paikyns  objects.  That 
Sweet  does  not  prove  any  overt  act*  Now  for 
that,  you  are  to  consider  the  force  of  Sweet's 
evidence,  who  tells  you  the  discourse  of  nr 
William  Parkyns,  about  Christmas  last,  of  the 
king's  comine,  of  hiB  saddles,  and  of  bis  troop 
consisting  of  old  soldiers,  and  volunteers  that 
were*old  officers.  But  says  sir  Wro.  Parkyas, 
tliis  is  only  words,  and  words  are  not  treasoo. 
But  then  consider,  that  they  ai:e  words  that 
relate  to  acts  and  things.  ¥ou  hear  he  had  a 
great  quantity  of  arms,  beyond  what  he,  as  a 
private  man,  couM  have  occasion  for,  or  wooM 
use.  He  does  not  give  yon  any  account  what 
he  was  to  do  with  those  arms,  or  to  what  pur- 
pose he  sboold  keep  them,  nor  why  be  caused 
them  to  be  removed  in  the  nifi^ht,  aUer  \ht!p 
had  lain  |irivate1y  in  Haywood*8  honse,  aad 
caused  them  to  be  carried  back  to  his  owd 
house,  and  buried  them  in  the  ground,  and  at 
snch  a  time  when  there  was  a  plot,  and  afier 
the  plot  was  discovered,  and  a  proclamation  cot 
for  his  own  apprehension. 

Sir  WiHiam  Parkyns's  discourse  with  Sweet, 
of  king  James's  coming,  and  his  troop  con- 
sisting of  such  men,  plainly  shews  what  those 
arms  were  for.  For,  gentlemen,  men's  dis« 
conrses  and  their  wotds  explain  thdr  actioos ; 
and  an  indiflh-ent  action  in  itself  may  be  so 
explained  by  words,  that  it  will  be  onlawfbl. 
It  Is  lawful  for  a  man  to  buy  a  pistol ;  liat  if  it 
can  be  plainly  proved  from  his  words  or  hb 
speeches,  that  the  design  of  buying  it  was  to 
use  It  against  the  person  or  Kfe  of  the  king, 
that  win  bo  an  overt  act.  Now,  when  sir  Wm. 
Pariryns  said.  The  late  king  would  come,  and 
that  be  had  a  troop  which  consisted  of  such 
soldiers ;  then  thiese  arms  being  found  in  that 
manner,  I  must  leave  to  your  considerattoo 
whether  it  is  not  a  proof,  for  what  purpose  be 
did  provide  them,  and  to  what  use  he  intended 
to  put  them ;  especially  ance  he  gives  you  do 
nccouut,  what  use  or  occasion  he  had  for  them. 
He  says^  indeed,  he  found  them  in  the  house 
two  years  ago ;  how  probable  that  is,  you  may 
consider. 

Then  there  ia  another  thing,  his  going  into 
Lricestersblre  with  Scudamore,  and  his  meet- 
ing there  with  Yarborough  and  other  people  io 
that  private  and  hasty  manner.  He  went  oot 
on  the  Thursday,  and  came  home  again  upon 
Monday  night ;  and  then  he  meets  with  Sweet, 
and  tells  him  that  all  was  well ;  and  the  West 
was  as  well  inclined  to  the  king's  interest  as  the 
North.  What  king  must  he  mean  ?  He  had 
no  commission  from  king  William  to  go  into 
Leicestershire  to  discourse  with  people,  to  see 
how  they  stood  afFected  to  his  interest.  Sweet 
comes  and  tella  you,  that  when  sir  WilKam 
Parkyns  spoke  or  the  king,  he  understood  be 
meant  king  James.  I  must  leave  it  to  voor 
consideration,  how  you  will  interpret  tnese 
words. 

It  is  true,  gentlemen,  it  is  not  fit  there  shbnM 
be  any  strained  or  forced  constmction  pat  opoa 
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ian*i  words  or  aetioDs,  when  he  is  tried  for 
life.  You  ought  to  have  a  full  and  satis- 
lory  eyideoce  to  coD?ince  you,  that  he  is 
Uy,  before  you  pronounce  hioi  so;  but. 
Fever,  you  are  to  consider  the  nature  of 
ifs,  and  the  dnaiinstaDoeB  that  attend  th^. 
roo  can  sunoose  that  be  went  into  Leicestei^ 
t  to  king  William's  friends,  and  that  be  was 
opinion,  the  West  was  as  well  affected  to 
g;  William  as  the  North ;  then  you  make  a 
erent  coostnioUon  from  Sweet,  who  tdis 
I,  that  always  when  he  spake  of  the  king, 
understood  it  of  king  James ;  and  at  Christ- 
s,  when  he  spoke  of  the  king's  comioff,  it 
St  be  meant  knig  James ;  for  king  William 
i  here  before,  and  be  pretends  not  be  had 
;  aathoiity  to  raise  a  troop  tor  king  William. 
So  that,  gentlemen,  I  must  leare  it  to  you 
n  the  whole  matter;  if  you  are  satisfied, 
t  sir  William  Parky  ns  is  guilty  of  the  mat- 
i  of  which  he  stands  charged,  you  will  find 
I  guilty ;  you  have  hearothe  evidence,  and 
i  cuosider  of  it;  and  if,  upon  the  whole,  you 
not  satisfied  that  he  is  guilty  of  the  matters 
rged  in  this  indictment,  then  you  are  to  ao-> 
t  liim. 

rben  an  officer  being  sworn  to  keep  the  Jury 
ordingto  custom,  they  withdrew  to  consider 
tieir  verdict,  and  in  less  than  half  an  hour 
irned  into  court. 

7.  ofAr,  Gentlemen  of  the  Jury,  answer  toT 

ir  names.     William  Northey 

Ir.  North^,   Here.  (And  so  of  the  rest.) 

v.  rfAr,  ^ntleroen,  are  you  all  agreed  on 

r  verdict?— Jury.  Yes. 

1,  ofAr,   W  bo  shall  say  for  you  ? 

firi/.    Our  foreman. 

7.  ofAr,  Sir  ViHiam  Parky  ns,  bold  up  thy 

d.    [Which  he  ditl.]     Look  upon  the  pri- 

it ;  how  say  ye,  is  he  Guilty  of  the  high- 

soQ  whereof  he  stands  indicted,  or  N^t 

Uy. — Foreman.   Suilty,  my  lord. 

'/.  ofAr.  What  goods  or  chattels,  lands  or 

uneiits,  hail  he  at  the  time  of  tlie  high- 

.son  committed,  or  at  any  time  since  ? 

•'oreman.    None  to  our  knowledge. 

's.  C.  J.   Jailor,  look  to  him,  ne  is  found 

Ityofhigh  treason. 

*l.  ofAr.  Then  hearken  to  your  Terdict  aa 

court  has  recorded  it.    You  say  that  sir 

liam  Parkyns  is  guilty  of  the  high-treason 

?reof  he  stands  indicted,  but  that  he  had  no 

ds  or  chattels,  lands  or  tenements,  at  the 

s  of  the  high -treason  committed,  or  at  any 

e  sinoe,  to  your  knowledge,  and  so  yon  say 

' — Jury,    yes. 

7.  ofAr.   Gentlemen,  the  court  discbaigea 

,  and  ihanki  you  for  your  service. 

Vbile  the  Jury  was  withdrawn  to  consider 
be  verdict,  sir  John  Freind  was  broii||l)t 
D  Newgate  to  the  bar,  in  order  to  his  bang 
ed  to  Judgment,  and  afler  the  ▼erdict,  he 
lessed  himself  to  the  coUrt  thus : 

^rtind.  My  krd,  I  humbly  beseech  your 
Iship  to  gift  me  leare  to  lead  this  Paper. 


(To  which  the  Court  gave  no  answer.) 

JVetni^.  My  lord,  will  your  lordship  give  mf 
leave  to  read  It  ? 

L.  C  /.    Ay,  if  y oil  will. 

Freind.  (Reads.)  My  lord,  I  humbly  ipofe  in 
arrest  of  judgment,  that  I  am  not  conricted  of 
treason  by  two  witnesses,  as  I  ought  to  have 
been  within  the  statute  of  the  25th  of  £dw.  3 : 
for  Mr.  Porter  swears,  That  1,  with  others,  in 
May  or  June  last,  sent  to  the  French  king  to 
invade  England ;  he  is  the  only  witness  to  tuat 
matter.  Mr.  Blair  swears,  Tkiat  I  shewed  him 
a  commission  in  Surrey*  street,  about  two  yeata 
since,  signed  by  king  James,  AQ<t  oounfeerr 
signed  Melford,  to  be  a  colonel  of  horse,  and 
that  I  gave  him  some  monies  for  the  cherish- 
ing of  the  men.  My  lord,  here  is  no  levying 
of  war  sworn  by  Mr.  Blair ;  and  conspiring  to 
levy  war  not  bemff  treason,  I  am  convicted  by 
one  witness,  and  therefore  I  pray  counsel  may 
be  assigned  me,  to  plead  this  matter. 

IhC.J.  Sir  John  Freiud,  that  which  you 
move  now  Is  not  in  arrest  of  judgment ;  it  is 
mattur  that  does  arise  upou  the  eviden^,  and 
what  you  now  say,  arraigns  the  verdict,  ai^i 
the  proceedings  upon  your  trial.  There  were 
two  witnesses  against  yojm,  that  is  nlain .  You 
were  not  indicted  for  levying  war,  out  for  com- 
passing and  imagining  the  death  of  the  king ; 
and  we  toUi  you  the  design  of  the  invasioo,  and 
oonapiriog  to  depose  the  present  king,  and  r«- 
store  the  late  king,  was  an  overt  act  of  that 
high  treason.  The  commission  was  not  so 
mqch  stood  upon,  but  the  advancing  monies 
upon  this  aoconnt,  to  31air  your  lieutenant  co- 
lonel, to  give  to  the  men,  that  was  a  plain  overt 
act,  and  so  there  were  certainly  two  witnesses 
against  you. 

Freind.  My  lord,  I  hope  I  can  clear  myself: 
1  thank  God,  i  am  as  innocent  as  the  child  un- 
born, of  the  assassination  of  the  king.  1  would 
not  have  the  people  think  that  1  am  aoeh  a 
man. 

X.  C  J.  But  you  remember,  it  was  sworn 
you  knew  of  it,  and  we  have  told  you,  that  the 
design  of  restoring  the  late  kipg  b-y  force,  and 
deposing  the  king,  are  overt  acts  of  imagining 
his  death,  if  such  an  intention  be  proved,  as  it 
was  in  your  case,  and  the  jury  have  found 
it  so. 

Freind.  My  lord,  I  horafaly  beseech  yo|i, 
becanse  1  do  not  understand  matter  of  law,  and 
am  advised  to  move  this  in  arrest  of  judgment; 
I  desire  my  counsel  may  be  heard  to  it. 

L.  C.  J.  We  cannot  near  counsel,  but  upon 
a  matter  that  arises  upon  the  record  itself,  that 
is,  the  indictment.  We  cannot  enter  i^jto  a^v 
examination  of  this  matter  that  you  now  speak 
of,  you  had  a  long  trial  yesteids^. 

Freind.  My  lord,  1  am  sorry  to  give  your 
lordship  any  occasion  of  trouble;  but  I  hum- 
bly beseech  you,  if  it  may  be,  that  I  may  be 
heard  by  my  counsel,  for  the  satisfaetiun  of 
the  world ;  pray,  my  lord,  hear  what  they  can 
say. 

X.  C.  /»  They  cannot  my  any  thing ;  no 
counaal  in.  the  world  tbat  aii4eiatand  tbev* 


135] 


8  WILLIAM  m. 


Trial  of  Sir  WWiam  Pttriyntt 


m 


selves,  can  argue  anj  thing  against  what  has 
been  so  often  settled  and  always  practised. 

Freind.  My  lord,  it'  it  be  to  be  granted,  I  be- 
seech your  lordship  to  grant  it. 

X.  C.J.  It  cannot  be  grante<l ;  besides,  the 
matter  you  now  move  upon  is  impTO[H:r ;  it  was 
all  considered  upon  your  trial.  It  was  told 
you,  we  did  all  agree,  that  a  conspiracy  to  levy 
war  to  depose  the  king  is  treason,  or  to  invade 
the  realm  is  treason.  All  this  was  considered 
at  your  trial,  and  that  is  now  over. 

'Parkyns.  Mv  lord,  if  vour  lordship  pleases, 
I  desire  1  may  nave  the  uberty  of  some  friends 
^.and  relations,  and  a  minister  to  come  to  me. 

L.  C.  J,   Yes,  yes,  by  all  means. 

Parkyns.  If  yonr  lor3shi|)  pleases,  that  they 
may  come  and  be  private  with  me,  and  pray 
let  me  have  a  rule  of  court  for  it,  otherwise! 
shall  not  have  any  benefit  of  it. 

X.  C.  J.  Yes,  yes,  it  is  very  fit  you  should 
have  it ;  there  shall  be  an  order  of  court  for  it : 
see  that  the  keeper  take  care  it  be  done  with 
safety. 

Freind.  IHy  lord,  I  desiit  the  same  liberty 
t)f  a  minister,  and  my  relations  and  friends  to 
come  to  me ;  that  for  what  time  I  have  to  live, 
I  may  make  the  best  use  I  can  of  it  for  my 
soul,  which  I  hope  God  will  enable  me  to  do. 

The  Court  was  adjourned  until  five  o'ck)ck 
•D  the  afWrnooo,  and  about  six  the  justices  re- 
toraed,  and  the  court  was  resumed. 

CL  of  Jr.  Set  sir  John  Freind  to  the  bar : 
(which  was  done.)  Sir  John  Freind,  hold  up 
thy  hand,  (which  he  did.)  Thou  standest  cx>n  * 
Ticted  of  high-treason,  for  traitorously  com- 
passing and  imagining  the  death  of  our  so- 
fereign  lord  king  William  the  3rd.  What 
oinst  thou  say  for  thyself,  why  the  court  should 
not  gif  e  thee  judgment  according  to  the  law  ? 

Then  being  made  to  koeel,  be  aftsrwards 
stood  up. 

Freind,  I  have  said  already,  wbal  I  have  to 
say  in  arrest  of  judgmeoL 

Com.  Serf.  Sir,  you  have  heard  the  judg- 
ment of  the  court,  as  to  what  you  hare  said ; 
if  you  have  nothing  else  to  offer,  the  court 
must  proceed  to  jndraent. 

CL  ofAr.  for  MiddleKK.  Sir  William  Par- 
ly ns,  bold  up  thy  hand,  (which  he  did).  Thou 
atandest  ooovicted  of  high -treason  in  compass- 
ing and  imagining  the  death  of  the  king,  and 
adhering  to  the  Jaog's  enemies.  What  canst 
thou  say  for  thyself,  why  the  court  should  not 
give  thee  judgment  to  die,  according  to  the 
hirF 

Be  was  made  to  kneel,  and  rise  up  again. 

Fork^fns.   I  have  nothing  more  to  offer. 

CL  ofAr,  Then,  cryer,  make  proclamation. 

Cryer.  O  yes;  all  manner  or  persons  are 
commanded  to  keep  silence,  while  judgment  is 
in  giving,  upon  pain  of  imprisonment. 

Whidi  Prochimation  was  made  on  both 
ftdes  the  court;  and  then  Sir.  Commoa  Ser- 


jeant sitting  with  the  rest  of  the  eoort  upon  tbt 
bench,  pronounced  the  sentence. 

Cam.  Serj,    You  the  prisoners  at  the  Ur, 
sir  John  Freind  and  sir  William  Parkins,  yoo 
have  been  indicted  for  high-treason,  in  oooi- 
fiassing  the  death  and  destruction  of  the  Idog; 
for  your  trial,  you  have  put  yourselves  upoa 
the  country,  which  country  has  found  yoa 
guilty.    The  offence  is  the  greatest  in  tbi 
judgment  of  the  law  Ihat  a  man  can  commit; 
and  it  is  justly  and  reasonably  so.    For  rob- 
bery and  murder  are  injuries  to  private  fienoni, 
but  compassing  the  death  of  the  king,  is  com* 
passing  the  destruction  of  the  father  of  tout 
country,  and  letting  in  rapine,  death,  and  de- 
solation npon  thousands  of  people.    And  eves 
this,  the  neinousest  of  offences,  is  capable  of 
aggravation;  for  there  have  been  always  ex- 
cuses, and  sometimes  justifications  for  rebel-, 
lion :  and  as  to  murder  and  private  revenge, 
there  may  be  somewhat  said  in  mitigation  frooi 
the  violence  of  men's*  passions.    But  to  sit, 
and  conspire,  and  consult,  and  debate  the  de- 
struction of  a  prince ;  no  man  yet  ever  had  the 
confidence  to  make  an  excuse  for  it.    1  would 
not  add  to  your  affliction ;  I  am  sensible  of  the 
severe  judgment  that  is  to  follow,  and  which 
vou  have  brought  upon  yourselves,  and  cannot 
nut  pity  you  for  the  great  burden  of  guilt  thst 
you  have  laid  yourselves  under.  I  only  say  thb 
to  offer  it  to  your  serious  consideration,  in  the 
few  moments  you  have  to  prepare  for  another 
worid,  and  another  judgment.  All  that  remaini 
for  me,  is  to  pronounce  the  judgment  of  the 
law  in  these  cases,  and  the  court  does  award  it. 

*  That  you,  and  each  of  you,  go  hadt  totbe 
place  from  whence  you  came,  and  from  thence 
be  drawn  on  a  hurdle  to  the  place  of  executioo, 
where  you  shall  be  severally  banged  up  by 
the  neck,  and  cut  down  ahve;  yonr  bodies 
shall  be  ripped  open,  your  prity- members  cat 
off,  your  bowels  takcu  out  and  burnt  before 
your  faces ;  your  heads  shall  be  severed  from 
your  bodies,  your  bodies  respectively  to  be 
divided  into  four  quarters,  and  yonr  heads  and 
quarters  are  to  be  at  the  disposal  of  the  king; 
and  the  Lord  have  mercy  upon  yowr  souls.' 

Then  the  prisoners  were  carried   back  to 
Newgate* 


Oo  Friday,  April  3,  1696,  sir  John  Freiod 
and  sir  William  Parkyns  were  drawn  on  sledges 
from  Newgate  to  Tyburn^  where  tbey  delircw 
the  following  Papers  to  the  Sheriffs  s 

Sia  John  FaBom's  Papse. 

Knowing  that  I  must  immediately  give  an 
account  to  God  of  all  my  actions,  and  that  1 
ought  to  be  specially  careful  of  what  1  say  in 
ib&e  last  hours,  1  do  solemnly  profess,  that 
what  1  here  deliver  is  from  my  very  soul,  with 
all  the  heartiness  and  sincerity  of  a  dying 
Christian. 

The  cause  I  am  brought  hither  to  suffer  for, 
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»  firmly  belieTe  to  Be  the  cause  of  God  and 
religion,  and,  to  the  best  and  utmost  of 
knowledge  and  information,  agreeable  to 
la\>  s  of  the  laud,  which '  I  have  evermore 
rd  do  require  a  firm  duty  and  allegiance  to 
soven;igo  ;  and  that  as  no  foreign,  so  nf^i- 
-  any  domestic  power  can  alienate  our  alle- 
les. For  it  is  altogether  hew  and  uuintel- 
dc  to  me,  that  the  king's  subjects  can  de- 
i  and  dethrone  him  on  any  account,  or  con- 
ite  any  that  have  not  an  immediate  right  in 
place.  We  ought,  1  think,  not  to  do  this ; 
surely,  when  it  is  done,  to  assist  htm  in  the 
>rery  of  his  right,  is  justifiable,  and  our 
y.  And  however  things  may  seem  at  pre- 
t,  I  do  believe,  I  am  sure  I  heartily  pmy, 
I  he  shall  be  one  day  restored  to  his  rightful 
one  and  dominions. 

Is  for  any  sndden  descent  of  his  majesty 
)D  these  his  dominions,  in  order  to  the  re- 
erv  of  them,  I  declare  I  had  no  certain 
»wledge  of  it ;  nor  can  I  tell  what  grounds 
re  was  to  believe  it,  so  little  reason  had  I  to 
iQ  a  present  preparation  for  it.  I  suppose  it 
ot  expected  I  bhonld  here  endeavour  to  clear 
itelf  of  the  Assassination,  which  was  not  the 
ng  alleged  against  me;  however,  it  was 
ntioned,  through  what  means  I  know  not. 
it  was  insinuated  to  my  disadvantage,  I  for- 
e  such  as  were  therein  mstru mental ;  and  I 
also,  from  the  very  bottom  of  my  soul,  freely 
^ve,  and  beg  of  Uod  to  do  so  too,  soch  as 
re  any  ways  accessary  towards  the  taking 
ay  my  life,  which  I  really  look  upon  to  be 
ir  misfortune  more  than  mine. 
[  profess  myself,  and  I  thank  God  I  am  so, 
lember  of  tne  Church  of  England,  though, 
d  knows,  a  most  unworthy  and  unprofitable 
t  of  it ;  of  that  church  which  suffers  so 
ich  at  present  for  a  strict  adherence  to  loy- 
^,  the  laws  and  Christian  principles;  for 
s  I  suffer,  and  for  this  I  die. 
Though  I  have  a  perfect  charity  for  people 
all  professions,  ^and  do  heartily  wish  well, 
1  would  endeavour  to  do  so  to  all  my  fellow- 
>ject<;,  of  what  persuasion  soever.  And  in- 
^d  1  have  met  with  a  great  deal  of  opright- 
«  and  sincerity  among  some  people  of  very 
Terent  opinions  in  religious  matters. 
And  1  hope  and  desire  it  may  not  be  taken  as 
uncharitable  censure,  or  undue  refledtion. 
It  1  objected  to  the  legality  of  popish  evi  • 
ncp,  being  advised  so  to  do  for  my  better  se- 
nt} ,  upon  the  foundation  of  a  statute  law. 
Having  owned  myself  a  member  of  the 
lurch  of  England,  1  must  take  this  oppur- 
nity,  and  I  do  it  for  Gotl*8  glory,  to  apply 
yself  to  you  that  are  royalists  of  that  church, 
d  of  the  same  faith  and  principles  with  my- 
If:  and  I  beg  of  you,  for  God's  sake,  and  the 
k'e  ot  yonr  souls,  to  be  very  constant  and  se- 
)us  in  all  religious  office^,  and  holy  duties,  of 
fine  worship  and  service,  which  I  have  too 
uch  neglected,  as  I  own  to  my  great  sorrow : 
t  no  excuse,  no  dangers,  prevent  or  hinder 
)u  in  the  most  necessary  and  serious  matters ; 
id  be,  I  beteecb  youy  veiy  careful  and  cir- 


enmspectin  all  your  actions,  behaviour,  and 
conversation,  as  1  earnestly  exhorted  all  that 
came  to  me. 

I  hdve,  I  thank  God,  a  great  deal  of  satisfac- 
tion in  my  present  sufjferings,  and  have  found 
it  so  ever  since  I  have  been  under  them  :  And 
blessed  be  God  it  doth  continually  increase 
upon  roe.  And  I  do  now  lay  down  my  life  whh 
all  cheerfulness  and  resignation,  in  sure  and 
certain  hope  of  a  resurrection  to  eternal  life, 
through  our  Lord  Jesus  Christ,  through  whose 
merits  alone  I  hope  for  the  pardon  of  my  sins, 
and  the  salvation  of  my  soul. 

And  so,  O  Lord  !  into  thy  hands  I  commend 
my  spirit;  for  thou  hast  redeemed  me,  O 
Lord  !  thou  God  of  truth  ! 

And  I  do  heartily  and  humbly  beseech  the 
Almighty  God,  and  my  most  gracious  Father, 
to  forgive  and  bless  this  sinful  nation  ;  deliver 
it  from  the  guilt  of  rebellion,  blood,  and  perjury, 
that  is  now  ou  all  sides  more  than  ev^r,  and 
from  all  those  other  heinous  sins  wbi^h  cry 
aloud.  Preserve  and  bless  this  Church.  Com- 
fort our  distressed  king ;  restore  him  to  bis 
n^ht,  and  his  mis-led  subjects  to  their  allegi* 
anre :  bless  also  his  royal  consort,  our  gracious 
queen  Mary  ;  liis  royal  highness  the  prince  of 
Wales,  that  he  may  grow  in  stature,  and  in 
favour  with  God  and  man ;  support  and 
strengthen  all  those  that  suffer  in  any  kind  for  a 
goo<l  cause;  give  them  patienee  under  all 
their  afflictions,  and  a  happy  deliverance  out  of 
them.    Forgive  all  mine  enemies. 

Pardon  my  former  neglect  and  remissness  in 
religious  worship,  and  holy  duties,  and  all  tho 
sins  I  have  been  gailty  of  to  this  very  moment. 
Consider  my  contrition,  accept  my  tears ;  and 
now  thou  art  pleased  to  take  me  hence,  take  me 
into  thy  favour,  and  grant  that  my  soul  may  be 
without  spot  presented  unto  thee,  through  the 
merits  of  thy  most  dearly  beloved  Son,  Jesu^ 
Christ  our  Lord.    Amen.        John  Freind. 

Sir  Wiluam  Parkyns's  Paper. 

It  hath  not  been  my  custom  to  u«{e  many  words, 
and  I  shall  not  be  long  upon  this  occasion, 
having  business  of  much  greater  consequence 
to  employ  my  thoughts  upon.  I  thank  God  I 
am  uow  in  a  full  disposition  to  charity,  and 
therefore  shall  make  no  complaints,  eiiher  of 
the  hardships  of  my  trial,  or  any  other 
rigours  put  upon  me.  Hckwever,  one  circum- 
stance I  think  myself  obliged  to  mention.  It 
was  sworn  against  me  by  Mr.  Porter,  that  ^I 
had  owned  to  him  that  I  had  seen  anti  read  a 
commission  from  the  king  to  levy  war  upon 
the  person  ^of  the  prince  of  Orange.  Now,  f 
must  declare,  that  the  tenour  of  the  king's 
commission,  which  I  saw,  was  general,  and 
directed  to  all  his  loving  subjects,  to  raise  and 
levy  war  against  the  prince  of  Change,  and  bife 
adherents ;  and  to  seize  all  forts,  castles,  &c. 
which,  I  suppose,  may  be  a  customary  form 
of  giviug  autnority  to  make  war;  but  I  must 
coiife»  I  am  not  much  acquainted  with  matters 
of  that  nature:  but  as  for  any  commission  paj^ 
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ticalarly  levelied  against  the  person  of  the 
prioce  of  Oraoge,  1  neither  saw  nor  heard  of 
any  such. 

It  is'tme,  I  was  pri?y  to  the  design  upon  the 
Prince,  bdt  was  not  to  act  in  it ;  and  am  fully 
satisfied  that  very  few,  or  none,  knew  of  it  but 
those  who  undertook  to  do  it. 

I  freely  acknowledge,  and  think  it  for  my 
honour  to  say,  that  I  was  entirdy  in  the  interest 
of  the  king,  being  always  firmly  persuaded  of 
the  justice  of  his  cause :  and  I  looked  upon  it 
as  my  duty,  both  as  a  subject,  and  an  English- 
man, to  assist  him  in  the  recovery  of  his  throne, 


which  I  believe  him  to  be  deprived  of  contrary 
to  all  ri^ht  and  justice ;  taking  the  laws  and 
constitutions  of  my  country  for  my  guide. 

As  for  reli^n,  I  die  in  the  communion  of 
the  church  of%ngland,  in  which  I  was  educated* 

And  as  I  freely  forgi?e  all  the  world,  so  who- 
ever I  may  any  ways  have  iiyured,  I  heartily 
ask  them  pardon.  Willum  Parktns. 

Jeremy  Collier,  a  Nonjuring  Minister, 
publicly  absolved  them  at  the  galfows.  Afler 
which  they  were  executed  accocding  to  their 
seutence. 


S86.  The  Trial  of  Ambrose  Rookwood,  for  High  Treason :  At  the 
Sessions  of  Oyer  and  Terminer  for  the  County  of  Middlesex, 
sitting  in  the  Court  of  KingVBench  at  Westminster  ;• 
8  William  III.  a.  d.  I696. 


X  HE  Court  being  sat,  at  which  were  present 
the  lord  chief  justice  Holt,  the  lord  chief  justice 
Treby,  Mr.  justice  Nevil,  Mr.  justice  Powell, 
and  Mr.  justice  Eyre ;  the  Court  proceeded  in 
Ihis  manner : 

CL  of  At.    Cryer,  make  proclamation. 

Cfyer.  Oyez,  oyez,  oyez :  All  manner  of 
persons  that  have  any  thing  more  to  do,  at  this 
Sessions  of  Oyer  and  Tennmer,  hoiden  for  the 
county  of  Middlesex,  draw  near  and  give  your 
attendance.    God  save  the  king. 

Tben  the  Grand  Jury  were  called  over,  and 
the  appearances  markeil,  and  witnesses  being 
sworn  in  court,  to  give  evidence  to  them  upon 
a  bill  of  indictment  against  Alexander  Knigbt- 
ley,  they  in  a  titUe  time  alter  withdrew  to  hear 
the  evidence. 

nrhen  the  keeper  of  Newgate  was  ordered  to 
bring  his  prisoners  to  the  bar,  (which  be  did)  ; 
to  wit,  Robert  Lowick,  Ambrose  Itookwood, 
and  Charles  Cranbume;  who  were  thus  ar- 
raigned: 

CL  ofAr,  Kobcrt  Lowick,  hold  np  thy  hand, 
(which  he  did) ;  Ambrose  Rookwood,  bold  up 
thy  hAud,  (which  he  did) ;  Charles  Cranbume, 
hold  up  thy  hand,  (which  he  did.jf 

You  stand  indicted  in  the  county  of  Middle- 
sex, by  ilip  names  of  Robert  Lowick  of  the 
parish  of  8t.  Paul  Covent- garden,  in  the  county 
of  Middlesex,  gentleman;  Ambrose  Rookwood 
of  the  same  parish,  gentleman ;  and  Charles 
Crauburne  ol  ilie  same 'parish  and  county,  yeo- 
man ;  tor  that  yon,  to;;ether  with  one  Chqsto- 
pher  Knighiley,  of  the  same  parish  and  coun- 
ty, gentleuian,  not  yet  taken;  not  having  the 
lear  of  God  in  your  hearts,  nor  weighing  the 

•  See  Uult,  tl^.  East's  Pleas  of  the  Crewn, 
e.  8,  s.  7.  46.  48,  49,  50.  57,  and  the  autho- 
rities there  dted.  See,  also,  in  this  Colleclioii, 
the  Trials  of  the  Regicides,  toL  5,  p.  947. 


duty  of  your  allegiance,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  as  false 
traitors  against  the  most  serene,  most  illustri- 
ous, most  dement,  and  most  excellent  prince, 
our  sovereign  lord  William  the  Sd,  by  the  grace 
of  God,  king  of  England,  Scotland,  France  and 
Ireland,  defender  of  the  faith,  &c.  your  su- 
preme, true,  rightful,  lawful,  and  undoubted 
lord,  the cordiallore,  and  true  and  due  obe- 
dience,  fidelity  and  allegiance,  which  every 
subject  of  our  said  lord  Uie  king  that  now  is, 
towards  him  our  said  lord  the  king  should  bear, 
and  of  right  ought  to  bear,  withdrawing,  and 
utterlj^  to  extinguish,  intending  and  contriving, 
and  with  all  your  strength  resolving,  design* 
ing,  «nd  conspiring  the  government  of  tbis 
kingdom  of  EoglaM,  under  him  our  said  ao- 
vereign  lord  the  king  that  -now  is,  of  right, 
duly,  happily,  and  well  established,  altogether 
to  subvert,  cbang'e,  and  alter,  as  also  our  said 
lord  the^king  to  death  and  final  destruction  to 
pot  and  bring,  and  his  faithful  subjects,  and  the 
freemen  of  this  kingdom  of  England,  into  into- 
lerable and  most  miserable  servitude  to  Lewis 
the  French  king  to  sulgugate  and  inthral,  the 
10th  day  of  February,  in  the  seventh  year  of 
the  reign  of  our  said  sovereign  lord  tlie  king 
that  now  is,  and  divers  other  days  and  times  as 
well  before  as  after,  at  the  parish  of  St.  Paul, 
Co  vent-garden,  aforesaid,  in  the  county  afore- 
said, falsely,  malidousl^r,  devilishly,  and  trai« 
tqp^usiy,  did  compass,  imagine,  and  contrive, 
resolve,  design,  and  intend,  our  said  lord  the 
king  that  now  is,  to  kill,  slay,  and  murder,  and 
a  miserable  slauffhter  among^the  faithful  sub- 
jects of  our  said  ford  the  king,  throughout  this 
whole  kingdom  of  England,  to  make  and  cause, 
and  the  same  your  most  impious^  wicked,  and 
devilish  treasons,  and  traitorous  compasdngs, 
contrivances,  and  purposes  afore^d,  to  fulfil, 
pofect,  and  bring  to.  effect,  you  the  said  Robert 
Lowick,  Ambrose  Rookwood,  and  Charles 
Cnid>urBe^  togcthsr  with  the  nid  Christoyhsr 
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Knigfhtley,  and  very  many  other  fiibe  traitors, 
tothejarora  uoknowDi  aftertrards,  to  tnt,  tbe 
tame  10th  Avy  of  Feb.  in  the  year  aboresaid,  at 
the  pariah  aforesaid,  in  the  county  aforesaid, 
and  dirers  others  days  and  times,  as  well  be- 
Ibre  as  after,  there  and  elsewhere  in  the  same 
county,  falsely,  maliciously,  advisedly ^  secret- 
ly, traitorousfy,  and  with  force  and  arms,  did 
meet,  propose,    treat,    consult,  consent    and 
a^rec,  him  our  said  lord  the  king  that  now  is, 
by  lyings  in  wait,  and  guile,  to  assassinate,  kill 
and  murder ;  and  that  execrable,  horrid,  and 
detestable  assassination  and  killing  the  sooner 
to  execute,  and  perpetrate,  afterwards  (to  wit) 
the  same  day  and  year,  and  divers  other  days 
and  times,  at  the  parish  aforesaiil,  in  the  county 
aforesaid,  traitorously  did  treat,  propose,  and 
consult,  4»f  tbe  ways,  manner,  and  means,  and 
the  time  and  plaoe^  where,  wben,  how,  and  in 
what  manner,  our  said  lord  the  king,  so  by  ly- 
ing in  wait«  the  more  easily  you  might  'kill ; 
and  did  consent,  agree,  and  assent,  that  forty 
horsemen,  or   thereabouts,  whereof  the  said 
Christopher  Knightley,  you  tbe  said  Robert 
Lowick,    Ambrose  Riookwood,    and    Charles 
Cranbume,  should  he  four ;  and  every  one  of 
)rou  ti'aitorously  took  upon  himself  to  be  one, 
with  guns,  muskets,  and  pistols,  charged  with 
gunpowder  and  leaden  bullets,  and  with  swords, 
rapiers,  and  other  weapons  being  armed,  should 
lie  in  wait,  and  lie  in  ambush,  our  said  lord  the 
king  in  his  coach  beinir,  when  he  should  go 
abroad,  to  invade,  and  that  a  certain  and  com- 
petent number  of  those  men,  so  armed,  should 
set  upon  theguardsof  our  said  lord  the  king 
then  attending  him,  and  being  with  him,  and 
should  fight  with  them,  and  overcome  them, 
whilst  others  of  the  same  men  so  arnaed,  our 
aaid  lord  the  king  should  assassinate,  slay,  kill, 
and  murder ;  and  you  the  said  Robert  Lowick, 
Ambrose  Rookwood,  and  Charles  Cranbume, 
together  with  the  said  Christopher  Knightley, 
the  treason,  and  all  the  traitorous  intentions, 
flesi^s,  and  contrivances  aforesaid;  to  execute, 
perform,  fulfil,  and  bring  to  effect,  aflerwards 
(to  wit)  the  aforesaid  lOtTi  day  of  February,  in 
the  seventh  year  abovesoid,  at  the  parbth  atbre- 
said,  in  the  county  aforesaid,  diters  horses,  and 
very  many  arms,  guns,  pistols,  swords,  rapiers, 
«nd  other  weapons,  ammunition  and  wariike 
things,  and  military  instruments,  falsely,  ma- 
licioosly,  secretly,  and  traitorously  did  obtain, 
^uy,  gather  together,  and  procure,  and  cause 
to  be  bought,  (mtained,  gathered  ti^ether,  and 
procured  with  that  intention,  then  in  and  about 
the  detestable,  horrid,  and  execrable  assassina- 
tion, killing,  and  murder  of  our  said  lord  tbe 
Icing  that  BOW  is,  as  aforesaid  to  be  used,  em- 
ployed, and  bestowetl ;  and  the  same  premisses 
the  more  sa:fely  and  ceitainly  to  execute,  do, 
and  perform,  the  aforesaid  Christopher  Rnight- 
ley ,  with  one  Edn-ard  Kmg,  late  of  higti  trea* 
soo,  in  contrivingandconsptiinif  the  deal  h  of 
our  said  lord  the  king  that  now  is,  duly  con- 
Tictcd  and  attainted,  by  the  consent  and  agree- 
*inent  M*  divcrsof  thetraitora  and  conspirators 
afWesaid^  th«  saidlOih  day  af  February,  m  the 
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seventh  year  abovesakl,  went  and  catne  to  the 
place  proposed,  where  such  intended  assassina- 
tion, killio^,  and  murder  of  our  said  lord  the 
king  by  lying  in  wait,  should  be  done,  per- 
formed, and  committed,  to  see,  view,  and  ob- 
serve the  convenience  and  fitness  of  the  same 
tiace  for  such  lying  in  wait,  assassination,  and 
illing,  there  to  be  done,  pertorroed,  and  com- 
mitted: and  that  place  being  so  viewed  and 
observed,  af^erwai-dis,  (to  wit)  the  same  day 
and  year,  their  observations  thereof  to  several 
of  the  said  traitors  and  conspirators  did  relate 
and  impart,  (to  wit)  at  the  parish  aforesaid,  in 
the  couuty  aforesaid:  and  you  the  aforesaid 
Charles  Uranbume,  the  same  day  and  year 
there,  in  order  the  said  execrable,  horrid,  and 
detestable  assassination,  and  killing  of  our  said 
lord  the  king,  by  the  traitors  and  conspirators 
aforesaid,  the  more  readily  and  boldly  to  exe- 
cnte,  perform,  and  comuiit,  advisedly,  know- 
ioi^ly,  and  traitorously  did  bring  and  carry  be- 
tween divers  of  those  traitors  and  conspirators, 
forward  and  backward,  from  some  toothers  of 
them,  a  list  of  the  names  of  divers  men  of  those 
who  were  designed  and  appointed  our  said  lord 
the  king  so  as  aforesaid  by  lying  in  wait  to  kHl 
and  murder ;  against  the  duty  of  the  allegiance 
of  the  said  Christopher  Knightley,  you  the 
said  Robert  Lowick,  Ambrose  Rookwood,  and 
Charles  Cranburne,  and  against  the  peace  of 
our  said  lord  the  king  that  now  is,  his  crown 
and  dignity,  and  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

How  sayest  thou,  Robert  Lowick  ?  Art  thoa 
guilty  of  the  high-treason  whereof  thou  stand* 
est  indicted,  or  hot  guilty  f 

Lowick.   Not  guilty. 

CL  of  At,  Culprit,  How  wilt  thou  be  tried? 

Lowich   By  God  and  my  country. 

CL  rfAr.  God  send  thee  good  <ieliverance. 
How  sayest  thou,  Ambrose  Rookwood?  Ait 
thou  gmlty  of  the  high-treason  whereof  thou 
standest  indicted,  or  not  guilty  f 

Rookwood,   Not  |(uiity. 

CL  of  At.  Culprit,  How  wilt  thou  be  tried  f 

Rookwood,    By  God  and  my  country. 

CL  cf  At,  God  &?nd  thee  good  deliverance. 
Charles  Cranbume,  How  sayest  thouP  Art 
thou  guilty  of  the  high-treason  whereof  thou 
standest  indicted,  or  not  guilty  ? 

CranlmTnt,   Not  guilty. 

CL  of  At,  Culprit,  How  wilt  thou  be  tried  f 

Cr0R6«rfie.   By  God  and  my  country. 

CL  of  At,    God  send  thee  good  deliverance.- 

CTonhuTne,  My  lord,  I  desire  your  lordship 
would  j^rant  me  the  fiivour  for  my  wife  to  come 
to  roe  \n  private,  and  that  i  may  have  pen,  ink, 
aod  paper. 

L.  C.  J.  (sir  John  Holt).  Pen,  ink  and  paper, 
you  roust  have ;  but  as  to  the  otlier,  i»e  rouat 
consider  of  it.  Keeper  of  Newgate,  Wbathaa 
been  usual  in  those  cases? 

KeepeT.  My  lord,  we  let  nobody  come  to 
them  in  private  but  tlieir  counsel. 

L.  C.  /.  That's  provided  for  by  the  act  that 
allows  them  eoonsel ;-  but  has  it  been  usual 
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heretofore  to  permit  any  body  else  to  be  with 
them  io  private ;  the  wife,  or  any  other  rela- 
tions ? — Keeper,   It  has  oot. 

L,  C.  J.  It  is  very  dangerous  if  it  should ; 
therefore  let  him  have  his  wife  come  to  him  in 
the  presence  of  the  keejier. 

dranhume.  And  pen,  ink,  and  paper,  I  hope, 
my  lord  ? 

X.  C.  /.   Y^s,  ves,  that  you  shall  have.* 

Cranbume.  You  donH  deny  me,  my  lord, 
that  1  may  have  my  wife  come  to  me? 

L.  C.  /.  No,  we  do  not,  but  she  must  not 
he  ii^  private  with  you,  for  fear  of  an  escape. 

Kookwood,  I  beg  the  same  favour,  my  lord, 
to  have  my  brother  come  to  me,  and  pen,  iuk, 
and  paper. 

X.  C.  J.  Yon  shall  have  the  same  rule ;  but 
you,  keeper,  must  have  especial  care  whom 
you  do  permit  to  come  to  them,  and  be  private 
with  them  ;  for  it  b  still  at  your  peril  if  any  ill 
accident  happens  by  your  indulgence  to  them : 
and  yet  it  in  fit  they  should  have  all  that  is  rea- 
aonable  for  pre)Kiring  for  tlieir  defence  at  their 
trials. 

Lowiek.  And  I  desire,  my  lord,  I  may  have 
my  sister  come  to  me,  and  the  liberty  of  her 
being  in  private  with  me. 

X.  C.  J.  Your  friends  may  come  to  you  at 
seasonable  times,  in  the  presence  of  the  keeper ; 
you  shall  have  any  thing  that  is  reasonable, 
but  the  safety  of  the  government  must  be  looked 
after.  Therefore,  keeper  of  Newgate,  take  back 
your  prisoners,  and  bring  them  here  this  day 
se'nnight  at  seven  o'clock  in  (he  morning, 
without  any  other  order. 

[They  staid  at  the  bar  about  half  an  hour, 
jthe  Judges  consulting  among  themselves  about 
the  precept  for  the  petty  jury  upon  a  late  act 
of  parliament,  which  has  appointed  six  days 
for  the  jury  to  be  summoned  before  thev  ap- 
pear to  try  any  cause,  and  upon  the  last  Act  in 
Reflating  Trials  in  Cases  of  High  Treason ; 
which  requires  that  the  prisoner  shall  have  a 
copy  of  the  pannel  of  the  jury  duly  returned, 
at  least  two  days  before  his  tnal.} 

Then  the  Prisoners  were  carried  away,  and 
the  Grand  Jury  witlidrew  to  consider  of  the 
evidence  against  Rnightley,  and  in  a  quarter 
of  an  hour  came  back,  and  being  called  over, 
delivered  in  a  bill  to  the  court. 

CLcfAr,  Gentlemen,  you  are  content  the 
eoort  shall  amend  matter'  of  form,  or  false 
Latin  in  this  indictmentj  without  altering  any 
matter  of  substance  without  your  privity. 

Jury.   Yes. 

CL  ofAr.  Then,  gentlemen,  you  may  go 
for  thb  time;  and  you  are  to  take  notice  if 
there  be  occasion  at  any  time  to  call  you  to- 
gether, you  shall  have  sufficient  vraming  given 
to  you  beforehand.  This  is  Billa  Vera  against 
Alexander  Knightley  for  high  treason. 

[Then  the  Judges  resumed  the  debate  among 
themselves,  and  at  last  resolved  that  there 
ahoold  go  three  several  Venires  for  the  petty 
jury,  returnable  this  day  se'nnight ;  one  to  try 


between  the  king  and  Robert  Lowick,  the  se« 
oond  to  try  between  the  king  and  Ambrose 
Rookwood,  and  a  third  between  the  king  ami 
Charles  Cranbume  j  because,  though  thein« 
dictmeot  be  against  them  jointly,  yet  it  was  a 
several  oifeoce  in  f  very  one  of  them,  and  tbey 
might  sever  in  their  challenges,  and  that  would 
be  troublesome,  and  therefore  it  was  thought 
best  to  sever  them  in  their  trials ;  and  there* 
fore  the  court  adjourned  for  an  hour  or  some- 
thing more,  while  the  precepts  for  the  jury 
were  preparing,  and  according  to  the  adjourn* 
ment  met,  and  signed  and  sealed  the  precepts, 
and  then  adjourned  the  Sessions  of  Oyer  and 
Terminer  until  this  day  se'nnight,  at  seven  is 
the  morning.]  I 

Die  Martis  Vicesimo  primo  Aprilis,  Anno 
Regnt  Regis  Willielmi  Tertii  OcUvo, 
Annoq;  Dom.  1696. 

The  court  sat  about  eight  o'clock,  at  which 
were  present  a  great  number  of  noblemen,  and 
persons  of  quality,  who  were  in  tbecomnais- 
sion,  and  seven  of  the  judges ;  to  wit,  the  lord 
chief  justice  Holt,  the  lord  chief  justice  Trebv, 
the  lord  chief  baron  Ward,  Mr.  justice  Neril, 
Mr.  justice  Powel,  Mr.  justice  £yre,  and  Mr. 
baron  Powis. 

CI.  ofAr,   Cryer,  make  proelamatioo. 

Cryer.  O  yes,  O  yes,  O  yes.  All  manner 
of  (lersons  that  have  any  thing  more  to  do  at 
this  Sessions  of  Oyer  and  Terminer,  adjourned 
over  to  this  day,  draw  near  and  give  yuur  at« 
tendance.    And  God  save  the  king. 

CL  cfAr.    Cryer,  make  proclamatioD. 

Cryer,  O  yes,  SherifTs  for  the  county  of 
Aliddlesex,  return  the  precepts  to  you  directed, 
upon  pain  and  peril  will  fall  thereon. 

The  Under-Sheriff  returned  the  Precept 

CL  ofAr,   Mr.  Baker,  pray,  whom  do  jo« 
intend  to  begb  witli  ? 
Mr.  Baker,  With  Ambrose  Rookwood. 
CL  of  At,  Cryer,  mak^  proclamation. 

Cryer,  O  yes.  You  good  men  of  the  county 
of  Middlesex,  summoned  to  appear  here  tbii 
day,  to  try  between  our  sovereign  lord  tbs 
kin^,  and  the  prisoners  that  are,  and  shall  W 
at  tne  bar,  answer  to  your  names,  as  you  sba| 
be  called,  every  one  at  the  first  call,  and  saf^ 
your  issues. 

The  whole  pannel  was  called  over,  and  tk^ 
appearances  of  those  that  answeretl  recorded! 
and  the  defaulters  were  again  called  over.      | 

CL  ofAr,  Keeper  of  Newgate,  set  Ambi 
Rookwood  to  the  bar,  (which  was  done).  Yi 
the  prisoner  at  the  bar,  Ambrose  Rookwc 
those  men  that  you  shall  bear  called,  and 
sonally  appear,  are  to  pass  between  our  soi 
reign  lord  tne  king  and  vou,  upon  trial  of  y< 
life  and  death  ;  iftherefore  you  will  chalU 
them,  or  any  of  them,  your  time  is  to  spei 
unto  them  as  they  come  to  the  book  to  I 
swom^  before  tbey  be  sworn* 
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Sir  Barthoiemem  Shower*  If  your  lordship 
plemiet,  we  have  a  tloubt  or  iwo  to  propose  to 
your  lordfbip,  in  respect  of  the  trial  this  day : 
but  before  I  offer  it,  we  beg  your  favour  for  a 
word  ID  behalf  of  oarselves. 

My  lord,  We  are  assigned  of  coansel,  in  pur- 
suanoe  of  an  act  of  parliament,  and  we  hope 
that  nothing  which  we  shall  say  in  defence  of 
our  clients  shall  be  impnted  to  ourselves.  I 
thought  it  would  have  keen  a  reflection  upon 
the  govemment  and  your  lordships'  justice,  if 
being  assigned  we  should  have  refused  to  ap- 
pear; it  would  have  been  ^pablicationtotDe 
world,  that  we  distrusted  your  candor  tovi'ania 
us  in  o«r  future  practice  upon  other  occasions. 
Bot,  my  lord,  there  can  be  no  reason  for  such 
a  fear ;  I  am  sure  T  have  none  ;  tor  we  must 
acknowledge,  we  who  have  been  practisers,  at 
this  bar  especially,  that  there  was  never  a  reign 
or  government  within  the  memory  of  man, 
wherein  such  indulgence,  soch  easiness  of 
temper,  hath  been  shewn  from  the  court  to 
the  connsel,  as  there  always  hath  been  in  this. 
Never  was  there  such  freedom  and  liberty  of 
debate  and  argument  allowed  to  the  bar,  and 
we  thank  your  lordship  tor  tlie  same. 

My  lord.  We  come  not  here  to  countenance 
the  practices  for  which  the  prisoner  stands  ac- 
cused, nor  the  principles  upon  which  such  prac- 
tioes  may  be  presuined  to  be  founded  ;  for  we 
know  of  none,  either  religious  or  civil,  that  can 
warrant  or  excuse  them.  But  the  act  of  par- 
liament having  warranted  the  appearing  of 
counsel  for  persons  accused  to  msJce  detence 
for  them,  we  hope  your  lordship  will  give  us 
leave  to  make  what  objections  we  can  on  their 
behalf. 

L.  C.  J.  Holt.  liook  ye,  sir  B.  Shower,  go 
on  with  your  objections ;  let  us  hear  what  you 
have  to  say. 

Sir  B.  Shower,  My  lord.  It  appears  to  be  a 
doubt  to  us,  upon  this  act  of  parliament,  whe- 
ther this  cause  can  be  tried  this  day :  and  if  it 
be  a  doubt,  we  hope,  though  it  shouUI  not  have 
that  weight  with  the  court,  that  we  apprehend 
it  has :  yet  your  lordship  will  excuse  iis,  and 
settle  it  according  to  your  judgment.  The  act 
requires,  That  all  that  shall  be  accused  and  in- 
dicted for  high -treason,  whereby  any  corrup* 
tion  of  blood  may,  or  shall  be  made  to  any  such 
offender  or  oflfenders,  or  to  any  the  heir  or  heirs 
of  any  such  offender  or  offenders,  or  for  mis- 
prision of  such  treason,  shall  have  a  true  copy 
of  the  whole  indictment ;  and  afterwards  shall 
have  copies  of  the  pannel  of  the  jurors  who  are 
to  try  thein,  duly  returned  by  tbe  sheriff  and 
delivered  unto  them ;  and  every  one  of  them  so 
accused  and  indicted  respectively  two  days  at 
the  least  before  he  or  they  shall  be  tried  lor  tbe 
■ame.  Now  if  your  lordsihip  will  please  to  cast 
your  eye  upon  this  Venire  Facias,  and  it  will 
appear  to  be  returned  but  this  day,  and  that  is 
not  according  to  the  intent  of  this  law.  And  it 
is  impossible  then,  it  it  be  as  we  apprehend  it, 
and  put  it,  that  this  trial  should  go  on  at  this 
time;  and  that  this  construction  should  be  so  as 
wo-aay,  not  only  the  wonb|  bat,  as  we  take  it, 
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the  intenti.and|Qeaning  of  the  act  of  parliament 
too  are  for  us,  thati  there  ought  .to  have  been  a 
copy  of  the  pannel  after  the  return  two  days  be> 
fore  the  trial.  For  in  the  first  place,  my  lord,  the 
words  are  plain :  it  must  be  a  copy  of  the  pan- 
nel duly  returned  by  the  sheriff.  Now,  though 
it  be  a  copy  of  the  array  of  the  pannel  which 
we  have  delivered  to  us,  yet  it  is  not  a  copy  of 
the  pannel  of  the  jurors  returned ;  for  it  is  no 
return  till  it  come  into  court.  And  the  kind's 
connsel  must  ailmit,  that  in  the  case  of  all  writs 
returnable,  it  cannot  be  said  that  there  is  a  re- 
turn, where  there  is  a  writing  upon  the  back, 
or  a  label  annexed,  till  it  be  actually  returned 
into  coort.  As  in  the  case  of  a  Fieri  Facias, 
or  a  Mandamus,  an  action  for  false  return  can- 
not lie  till  tbe  writ  be  actually  returned.  For 
such  action  must  be  brought  into  the  county  of 
Middlesex,  where  the  coort  resides,  berore 
whom  the  return  is  made,  and  not  in  the 
county  where  the  sheriff  lived  that  made  the 
return  ;  for  it  is  not  a  return  till  filed  in  court. 
Now  here  the  words  of  the  act  are ;  *  He  shall . 

*  have  a  copy  of  the  pannel  of  tbe  jurors  who 

*  are  to  try  him,  duly  returned  by  the  sheriff 
<  two  days  before  the  trial.'  Now,  we  humbly 
insist  that  the  words  '  duly  returned*  must  be 
antecedent  to  the  having  the  copy,  or  else  ho 
cannot  be  said  to  have  a  copy  of  the  |)annel 
duly  returned.  The  act  of  paniament  does  not 
say  which  shall  be  duly  returned ;  and  there- 
fore there  does  arise  a  doubt,  whether  yonr 
lordship  will  not  direct  us  to  have  a  copy  af^r 
the  return  made,  which  is  but  this  day. 

Mr.  Phipps.  If  your  lordbhip  pleases  to 
spare  me  a  word  of  the  same  side :  We  take  it, 
that  by  this  act  of  parliament  the  jury  must  bo 
duly  returned  before  the  fiannel  is  delivered  to 
us.  Now  the  return  is  the  answer  that  is  in- 
dorsed n|x>n  the  writ  with  the  pannel  annexeif, 
and  delivered  into  court ;  for  the  return  is  to 
the  court,  and  till  it  foe  delivered  into  coort, 
it  cannot  properly  be  said  to  be  a  return. 
We  acknowleoge  the  copy  of  this  pannel  baa 
been  delivered  unto  us,  two  or  three  days 
ago.  But  the  Venire  being  not  returned  tilt 
to-day,  we  think  we  have  not  a  copy  of  the 
pannel  within  the  intent  of,  and  according 
to  the  act  of  pariiament.  And  I  desire  to  put 
yonr  lordship  this  case:  this  act  of  parlia- 
ment does  lixewise  provide,  that  the  prisoner 
should  have  a  copy  of  his  imhctnient  five 
days  before  his  trial,  to  enable  him  to  consult 
with  his  counsel  how  to  pleail  and  defend  him* 
self ;  suppose  then  a  copy  of  a  bill  that  is  in- 
tended to  be  presented  to  thegrand  jury ,  be  de* 
livered  to  the  person  accused  five  days  before 
the  grand  jury  are  to  meet,  and  they  after* 
wards  meet,  and  find  it,  and  the  party  is  brought 
immediately,  and  arraigned  upon  it :  this  is  a 
true  copy  of  the  indictment,  yet  certainly  tho 
intent  of  the  act  of  |iariiament  is  not  answered, 
for  it  was  not  a  true  copy  of  the  indictment  at 
the  time  it  was  delivered.  And  1  take  thit 
case  to  be  under  the  same  reason.  This  is  not 
a  pannel  duly  returned,  till  now ;  and  tberelbre 
by  coosequeaoe  we  have  not  that  advantage 
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that  this  td  of  parliament  intended  to  gire  nt; 
ibr  which  reason  ve  humbly  apnrehend  we 
ong^ht  not  to  he  tried  to-day ;  whicn  we  sobmit 
to  your  lordship. 

Xr.  C.  J.  What  say  you  to  it,  Mr.  Attorney  ? 

Mt,  Gen.  (jar  Thomas  Trevor).  My  lord» 
with  submisiion,  this  ohjectioo  will  receive  a 
«eiy  plain  answer.  Iff  onderetand  it  ariffhti 
they  say  that  they  4>oght  to  have  a  copy  ofthe 
paiinel  after  it  is  relumed,  and  that  it  cannot  be 
8iMdU>  be  duly  delivered,  according  to  the  pro- 
vision in  this  act  of  parliament,  till  -after  the 
Venire  Facias  be  doly  returned  into  the  court, 
and  then  they  are  to  ha.ve  it  two  days  before 
theyare  tried.  They  say  the  Venire  Facias 
is  retvmed  but  to-day,  and  so  the  copy  deli* 
veved  to  them,  is  not  pursuant  to  the  act  of 
parliament ;  and  so  they  cannot  be  tried  to-dsy : 
this  I  take  to  be  the  objection.  But  with  soli* 
mission,  my  lord,  it  will  be  plain  both  by  the 
words  of  4he  act,  and  the  reason  and  intention 
4>f  it,  that  there  is  no  occasion  at  all,  nor  no 
necessity  of  having  the  writ  returned  before 
the  copy  of  the  pannel  be  delivered.  The  words 
of  tfaeact  of  parltanent  ate  these :  '  That  eveiy 

*  person  and  persons  who  shall  be  accused,  in- 
f  dieted,  and  tried  for  treason,  or  misprision  of 

*  treason,  after  the  25th  of  March,  1696,  shall 

*  have  copies  of  the  pannel  of  the  jurors  who 

<  are  to  try  them,  duly  returned  by  the  sheriff, 

*  and  delivered  to  them  two  days  before  thej 

<  be  tried.'  Now,  first,  my  lord,  I  think  it  is 
apparent  what  the  meaning  and  design  of  tlM 
act  of  parliament  was,  that  the  prisoner  should 
know  two  days  before  the  trial,  who  were  the 
jofj  that  were  to  pass  upon  him,  that  he  might 
iiave  an  opportnmty  to  consider  how  he  should 
make  his  challenges  as  he  thought  fit,  and 
time  to  enquire  into  the  qualifications  of  them, 
that  if  there  were  any  particular  ground  of 
cbaUenffe,  he  might  not  lose  that  Iwnefit ;  so 
that  if  be  has  a  copy  of  the  pannel  arrayed  by 
the  sheriff,  which  is  afterward  returned  ny  the 
sheriff  into  court,  and  there  is  no  variation  of 
that  jpannel  atlerwards ;  then  csrtainly  the  end 
and  uteot  of  the  act  is  entirely  pursued :  for 
by  that  means  the  prisoner  has  tne  names  of 
all  the  juiy  returned,  and  are  afterwards  called, 
and  has  a  faU  opportunity  of  making  such 
challenges  as  be  thinks  fit  And  as  the  reason 
and  intent  of  the  act  is  answered  by  this  con- 
stmction,  so  the  yery  words  of  the  act  are  an- 
swered: for  it  ia  not  said  in  the  act,  that  he 
•hall  have  a  copy  ofthe  pannel  after  it  is  retoni- 
ed,  but  it  ia  said  a  copy  of  the  pannel  duly  rn- 
turned  by  the  sheriff;  that  is,  when  the  shsriff 
has  arrayed  a  pannel,  then  he  is  to  have  a  copy 
of  that  pannel ;  and  if  afterwards  the  sheriff  re- 
turn the  same  pannd  into  court,  is  not  this  a 
ei^y  of  the  pannel  didy  returned  ?  With  snb- 
«nission  it  is,  and  sufficient  to  answer  both  the 
words  and  intention  of  the  act  of  parliament. 
It  is  true,  my  lord,  if  the  act  of  parliament  had 
aaid  he  should  have  a  copy  ofthe  pannel  after 
it  was  returned,  then  we  couM  not  have  said 
hnt  that  the  olyeetioD  woukl  hoM.  But  when 
Ifai  woids  «•  fSMiali  end  it  is  most  reuoonble 
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to  be  interpreted  that  the  copy  is  to  be  delivered 
when  the  amy  is  made,  becaose  that  answers 
the  intent  and  end  of  the  act  of  pariiameot, 
which  was  to  enable  the  prisoner  to  make  bis 
challenges,  we  take  that  to  be  sufficient;  aod 
if  another  interpretation  should  be  made,  it 
would  render  the  trial  in  such  cases  liable  to 
all  the  mischiefs  in  the  worid,  and  make  it  im* 
practicable  that  any  person  should  be  tried ;  at 
least  it  would  introduce  a  new  method  of  pro- 
ceedings that  never  was  jiractised,  nor  qpght  to 
be  introduced,  unless  this  act  of  jiarliaiiient  by 
express  words  had  appointed  and  constituted 
such  a  new  method ;  and  we  snppose  your 
lordship  will  never ,  make  any  such  construc- 
tion, that  the  set  intended  a  new  method,  un- 
less expressly  declared ;  for  if  it  were,  as  ihejr      ^ 
would  have  it,  that  the  copy  of  the  pannel  was 
not  to  be  delivered  till  after  the  return  of  the 
writ,  then  the  prisoner  cannot  be  tried  u|kmi' 
the  return  of  the  writ ;  for  upon  the  return  of 
the  writ,  the  jury  must  be  brought  to  the  bar, 
the  prisoner  must  be  brought  to  the  bar,  and 
adjoomeil  over  to  a  further  time,  that  in  tbs 
mean  time  a  copy  may  be  delivered  to  theou 
I  beKeve  that  they  can  never  shew  any  prece- 
dent that  there  was  such  an  adjournment  of  a 
jury  of  lifo  and  death,  over  to  another  day,  for 
a  person  to  have  a  copy  of  the  pannel,  to  enabU 
him  to  make  his  challenges ;  and  either  thst 
most  be  the  consequence,  or  else  the  junr  must 
not  come  upon  the  return  of  the  Venire  Facias, 
but  there  must  go  a  Habeas  Corpora,  and  the 
prisoner  tried  upon  that  Habeas  Corpora:  for 
first  there  mnst  be  the  return  of  the  writ,  then 
the  copy  ofthe  pannel  delivered,  then  the  Ha- 
beas Corpora  returnable  another  day ;  and  opoa 
that  the  trial  must  be  had :  but  I  believe  there 
can  be  no  instance  given  of  a  trial  for  tresson 
upon  a  Habeas  Corpora.    Now  if  the  pariia* 
ment  had  intended  that  they  would  not  hare 
the  copy  of  the  pannel  delivered  till  after  the 
retnmofthe  Venire  Facias,  they  would  cer- 
tainly have  expressed  and  provided  how  the 
method  of  trial  shouM  have  beoi ;  that  is, 
that  either  the  jury  should  have  been  adjourned 
over  till  anotho*  day,  or  else  brought  to  the  bar 
upon  a  Habeas  tiorpora;  which  is  the  only 
way  that  can  be  thousfht  of.    Indeed,  my  lord, 
1  do  agree,  that  if  the  sheriff  shoiild  give  a 
copy  ofthe  pannel,  and  afterwards  should  vaiy 
thit  nannel,  though   but  in  one  name,  that 
would  not  answer  the  end  of  the  act  of  parlia- 
mtiit,  because  the  prisoner  is  deprived  of  the 
opportunity  of  knowing  thi:  name  of  the  per- 
son that  he  so  altered,  in  order  to  his  making 
his  challenges  against  him :  but  if  Uie  sheriff 
do  return  the  same  persons  that  are  in  that 
cony  ddivered  to  the  prisoner,  then  we  do,  to 
all  mtents  and  purposes,  answer  the  end  ofthe 
act  of  parliament,  and  avoid  the  absurd  con- 
struction that  they  would  make  of  this  act  for 
the  changing  the  method  of  triab,  and  nobody 
can  well  tell  what  method  should  be  pursued : 
but  .certainly  if  the  act  of  pariiament  inteoded 
a  new  method  should  be  pursued,  they  would 
have  described  and  settled  wbst  it  ahonkl  be. . 


149] 


far  High  Tfenon. 


SoL  Gen,  (nr  John  Hawlek).  If  your  lord- 
ship pleaa^  to  spare  me  a  word  of  the  same 
ude ;  my  lord,  this  is  an  objecdon  that  has  been 
Ibreseen,  and  I  think  has  been  prefented ;  for, 
with  submission,  I  take  it,  the  act  has  been 
soffictently  answered  both  as  to  the  words,  and 
as  to  the  intent  of  it,  in  the  prisoner's  having 
the  eopy  of  the  pannd  before  the  jury  be  re- 
taraed ;  there  must  be  such  a  thing  ss  a  pannel 
arrayed  before  the  jury  be  summoned,  and 
tfaenefbre  it  is  sufficient  that  the  prisoner  have 
a  copy  of  that  pannel  so  many  days  before  his 
trial ;  which  was  only  intended  for  that  parti- 
cular reason,  that  he  might  be  prorkled  suffi- 
ciently to  make  his  legal  challenges.  ^  Cer- 
tainly within  the  intent  of  the  act  ofparliament 
it  is  well  enough  if  he  had  but  a  copy  of  the 
pannel  two  days  before  the  return  or  the  writ, 
provided  the  jury  was  not  altered  that  was  ar- 
layed,  nor  any  other  names  put  in  but  those 
that  be  had  a  copy  of  before:  now,  my  lord,  I 
think  this  act  of  parliament  must  be  tsken  ac- 
eordine  to  the  intent  and  meaning  of  it,  or  dse 
it  will  bear  hard  upon  the  prisoner,  and  hauler 
sure  than  it  was  designea  it  should :  this  act 
says,  he  shall  have  a  copy  of  his  indictment  so 
msny  days  before  his  trial ;  now  I  would  Atn 
know  whether  they  would  have  it  construed, 
that  the  copy  does  no»>  need  to  be  ddiversd  till 
afler  issue  joined,  which  must  be  if  their  doc- 
trine holds  true,  that  the  act  is  to  be  con- 
strued according  to  the  strict  letter  of  it,  for 
that  trial  is  the  trial  of  the  issue;  what  if 
the  indictment  be  ddivered  five  days  before 
the  trial,  though  after  issue  joined,  it  is  well 
enough  according  to  such  an  expontion,  for 
the  arraigning  of  the  prisoner  is  no  jpartof  the 
trial,  and  yet  it  was  the  intent  of  the  par- 
liament that  he  should  have  a  copy  of  the  in- 
dictment five  days  before  he  was  arraigned, 
and  that  for  this  reason,  because  he  might  have 
seversi  pleas  to  plesd,  and  objections  to  make 
liefore  he  pleaded  the  general  issue ;  he  might 
have  pleas  in  iJbatoment,  which  after  plea 
pleaded  of  not  gailty  he  could  not  have  the 
advantage  of,  nor  could  he  afterwards  move  to 
^uash  the  indictment,  which  he  might  other- 
wise have  good  reason  for,  if  he  had  the  copy 
before  he  was  put  to  plead,  so  that  1  take  it  the 
act  IS  to  be  interpreted  every  where  according 
io  the  intention  of  it,  and  the  prisoner  at  tbe 
bar,  according  to  the  intention  of  the  act,  nas 
bad  a  copy  of  this  indictment  five  or  six  days 
before  his  arraignment,  and  therefore  we  have 
acted  according  to  the  purpose  and  meaning  of 
the  pariiament ;  and  likewise  he  has  had  a  copy 
of  the  pannel  of  the  jurors  that  are  to  trv  him, 
which  IS  duly  returned  by  the  sheriff,  which  is 
likewise  according  to  the  act  of  parliament. 
Am  for  what  they  ssy  that  even  a  copy  of  the 
iodirlroent  before  it  be  found  would  not  he  good 
according  to  this  act ;  that  is  true,  but  the  esse 
is  not  the  same,  nor  the  reason  of  the  case  alike 
between  that  and  the  pannel  of  a  jury,  because 
it  is  sufficient  in  law  to  make  it  a  good  pannel 
if  it  be  arrayed  by  the  sheriff  before  the  jury  be 
•ttmmoncdi  for  the  sheriff  must  array  and  con)- 
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niete'his  pannel  to  let  his  bailiffknow  who  must 
oe  summoned ;  but  in  the  esse  of  an  indictment, 
though  a  bill  be  first  formed  by  the  clerk,  yet 
it  is  not  hxiked  upon  as  a  formal  indictment  in 
point  of  law,  till  it  be  found  by  the  jury  as  their 
verdict,  and  preferred  to  the  court;  and  it  is 
not  necessary  that  this  indictment  should  be 
formed  for  the  jury  before  they  find  it,  for  they 
are  properiy  to  OAske  their  own  prssentmente 
theoMdves ;  and  tbe  ancient  practice  was,  that 
they  only  presented  the  foot,  and  tbe  matter 
was  put  into  form  afterwards  br  tbe  court,  and 
in  many  cases  it  is  so  at  this  day,  as  we  hav^ 
had  some  instances  lately ;  b«t  as'to  the  ar« 
rayinsf  of  a  pannel  it  always  was  so,  and  always 
must  DO  so  arrayed  by  the  sheriff  before  the  jury 
summoned,  and  there  is  the  difference  betweed 
the  giving  a  copy  of  an  indictment  and  the 
copy  of  a  pannel,  the  one  is  taken  notice  of  in 
point  of  nw  to  be  necessary,  tbe  other  is  not. 
This  giving  a  copy  of  the  pannel,  my  lord,  we 
say,  is  within  the  mtent  or  the  act,  which  was 
only  to  enable  persons  accused  to  make  their 
just  challenges,  and  that  they  may  as  well  do 
when  a  copy  is  delivered  sfter  it  u  arrayed  by 
the  sheriff,  ss  when  it  is  returned  by  the  sheriff, 
and  being  so  done,  with  soboiission,  it  is  well 
done  within  tbe  words,  and  within  the  intent  of 
this  act  of  pariiament 

Mr.  Cos^tfrs.  Hy  lord,  the  words  of  this  sot 
of  pariiament  are,  That  they  shall  hsTe  a  copy 
of  the  pannel  of  the  jurors  who  are  to  try  them, 
duly  returned  by  the  sheriff,  and  delivered  to 
them,  and  this,  two  days  before  the  trial :  my 
lord,  that  this  is  the  pannd  of  the  sheriff  of  the 
jurors  that  are  to  try  them,  as  soon  as  it  is  ar- 
rayed, has  been  observed  already ;  now  it  would 
be  a  forced  construction  to  construe  these  words 
that  follow,  <  duly  returned  by  the  sheriff,'  to 
be  meant,  that  a  coay  should  be  delivered  sifter 
thejuryisretumeo,  because  that  would  be  a 
delay  w  jintice,  and  keeping  off  the  trial  longer 
than  was  intended  by  tnis  act  of  parliament, 
and  more  than  will  answer  the  end  of  this  law ; 
for  the  end  of  it  was  to  give  the  prisoner  all 
benefit  and  advantage  of  exceptions  against  any 
of  those  that  were  to  try  him,  and  if  he  has  this 
pannel  two  days  before  hb  trial,  he  has  that 
benefit  the  law  intended  him.  Now,  my  lord, 
as  to  what  has  beeo  said  of  an  indictment,  which 
by  this  law,  he  is  to  have  a  copy  of  too,  that 
is  plainly  quite  another  case ;  for  it  is  not  an 
indictment  till  it  be  found,  and  so  answers  not 
the  wonls  nor  intention  of  the  act  till  fiMind  by 
the  grand  jury ;  till  then  it  is  not  a  copy  of  his 
charge,  and  therefore  by  no  construetion  can  it 
be  called  a  copy  of  tbe  indictment.  I  think  I 
need  not  trouble  your  lordship  any  further  in 
this  matter,  because  this  objection  was  tbreseen, 
and  has  been  already  considered  of  by  the  court 
upon  the  prisoner's  arraignment  / 

Sir  Barth,  Shomer.  My  lord,  ui  answer  to 
what  Mr.  Solicitor  has  said,  that  there  is  as 
much  reason  to'  expect  that  the  copy  of  the  in* 
dictment  should  not  be  delivereil  till  after  plea 
pleaded,  as  that  the  |iannel  should  not  be  deli* 
Tered  till  sfter  the  jury  returned,  beauise  in  th« 
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case  of  the  indictmeot  it  is  said  8q  naoy  days 
before  the  trial,  aud  the  trial  cannot  be  till  iasae 
joineti,  there  can  be  no  weijorht  in  that  objec- 
tion at  all ;  for  the  words  of  the  act  are  quite 
differently  penned  in  the  case  of  the  indictment 
from  nhat  they  are  in  the  case  of  the  pannel ; 
fur  thoiio^h  it  l>e  saiil  it  should  be  dotie  five  day» 
before  the  trial,  yet  it  is  added, '  in  order  to  the 
*  advising  with  counsel  bow  to  plead ;'  which 
must  be  before  plea  pleade<l,  and  therefore  it 
must  be  abstdutelj  necessary  to  be  done  before 
the  arraignment  My  lord,  I  have  proposed 
my  doubt,  it  may  have  consequences  on  the 
one  side  and  the  other,  we  submit  intirely  unto 
your  lordship's  judjufment ;  it  is  a  new  law,  and 
never  has  received  any  opinion ;  the  words  of 
It  are,  '  duly  returned  by  the  sheriff,' .  and  the 
question  is.  Whether  a  copy  of  the  pannel  upon 
the  array  before  it  be  i^turned  be  a  copy  of  the 
panntl  iluly  returned,  though  the  same  (lannel 
oe  afterwards  duly  returned. 

Mr.  Fhippt,  My  lord,  Mr.  Attorney  General 
owna,  that  the  pannel  after  it  is  arrayed  may 
be  amended  and  altered  by  the  sheriff;  and  it 
was  never  intended  by  this  act  of  parliament, 
that  any  copy  of  the  pannel  should  be  delivered 
to  the  prisoner  but  of  those  men  that  were 
really  returneil ;  so  that  we  take  it,  we  oiiffht 
to  have  it  t^o  days  after  the  return  and  bemre 
the  trial ;  for  certainiyit  must  be  a  copy  of  the 
men  returned,  ivhicb  if  the  sheriff  may  alter 
at  any  time  before  the  return,  the  intent  of  the 
act  of  parliament  can  never  be  answered  by 
any  copy  but  what  is  a  true. copy  of  the  return. 
Mr.  Conyers  would  answer  the  objection  that 
I  made  about  a  copy  of  the  indictment  by  this, 
that  it  is  not  an  indictment  till  it  be  found  by 
the  jury ;  but  I  think  it  is  no  answer  to  our  ob- 
jection at  all,  though  it  be  but  a  copy  of  the  bill 
intended  to  be  presented  to  the  grand  jury,  yet 
if  the  grand  jury  afterwards  find  it,  it  is  as  true 
a  copy  of  the  indictment  as  this  is  a  copy  of  the 
jury  mtended  to  be  returned,  and  afWrwards 
returned.  As  to  what  they  say,  that  this  will 
introduce  a  new  method  of  trial,  contrary  to  all 
form  or  proceedings,  that  can  be  no  objection 
neither ;  for  if  it  be  so,  we  cannot  tell  how  to 
help  it,  the  parliament  have  thought  fit  to  have 
it  80,  and  we  must  submit  to  take  it  as  the  law 
has  made  it':  if  there  be  a  necessity  for  a  Ha- 
beas Corpora  upon  the  provision  made  in  this 
act,  so^it  must  be,  for  we  must  take  the  law  as 
it  iy.  We  submit  our  objection  to  year  lord- 
■hip  ;  we  tiiink  we  have  not  had  the  beuefit  of 
this  law. 

Mr.  Cowper.  Surely,  my  lord,  wliat  Mr. 
Phipps  has  now  said  has  no  weight  in  it;  that 
because  the  sheriff  had  it  in  his  power  to  alter 
the  pannel  before  it  was  returned,  therefore  this 
is  not  now  a  trtie  copy  of  the  pannel  of  jurors 
who  are  to  try  the  prisoner,  duly  returned  by 
the  sheriff;  whii  h  are  the  words  in  the  act.  ft 
it  true,  if  the  sheriff  bad  in  fact  altered  the 
paimel  from  what  it  was,  and  i^urned  it  so  al- 
tered into  court,  no  doubt  of  it,  the  prisoner 
would  be  very  well  intitled  to  make  this  ob- 
jectiotty  that  be  had  not  a  copy  of  the  paooel, 


or  fitt  names  of  the  jmon  that  were  nmBioiied 
to  try  him ;  but  now  we  can  aver,  that  we  have 
pursued  this  act  of  parliament  literally ;  for  in 
answer  to  their  objection,  we  may  ask  this 
question  of  them  upon  the  words  of  the  act. 
Have  you  not  had  a  true  copy  of  the  names  of 
those  that  are  to  try  you,  and  are  duly  returned 
by  the  sheriff  for  that  purpose?  and  was  not 
that  copy  delivered  unto  yoa  above  two  days 
ago  ?  They  cannot  f^ay  they  have  not  had  it  so, 
and  if  they  cannot  say  so,  then  both  the  words 
and  meaning  of  the  act  of  parliament  are  in 
every  respect  answered ;  if  when  the  jury  come 
to  be  called  the  prisoner  finds  tlie  pannel  to  be 
altered,  he  has  reason  to  object,  and  will  have 
the  benefit  of  the  objection,  that  he  has  not  tbat 
advantage  which  the  law  intended  him,  but  tiH 
that  prove  to  be  the  fact,  we  think  here  is  a  full 
compliance  with  this  law. 

SoL  Gen,  Sir  Barth.  Shower  misukes  my 
objections  about  the  copy  of  the  indictment; 
for  we  sa  V,  if  the  intent  of  the  act  of  parliament 
be  complied  with,  it  is  sufficient,  especially 
where  the  words  are  any  way  doubtful ;  ac- 
cording to  the  words  ef  this  act  of  parliameat  a 
copy  of  the  indictment  need  to  be  delivered  but 
five  days  before  the  trial ;  but  it  appearing  tbat 
the  intention  of  these  law -makers  was,  that  be 
should  have  a  copy  of  the  indictment  to  enable 
him  to  plead  to  it  if  he  had  cause,  therefbra 
though  the  words  be  *  before  the  trial,'  we  have 
taken  it  that  he  should  have  a  copy  five  days 
before  his  arraignment,  and  so  we  have  com- 
plied with  the  meaning  of  the  law  in  that  point, 
as  we  have  also  in  this,  which  was,  we  take  it, 
only  to  enable  the  prisoner  to  make  his  chal- 
lenges, and  if  that  be  done  two  days  before  bit 
trial,  with  submission,  it  fully  answers  this  law. 

L,  C.  J.   Have  you  done,  gentlemen  f 

Cifum,    Yea,  my  lord. 

X.  C.  J.  Then  look  you,  sir  B.  Shower,  as 
to  this  point  that  you  now  insist  upon,  we  have 
had  it  under  consideration  heretofore ;  we  were 
here  this  day  se'nnight,  and  then  we  did  con- 
aider  in  what  method  we  should  proceed,  so 
that  the  prisoner  might  have  the  benefit  in- 
tended him  by  this  act  of  parUament :  the  act 
of  parliament  does  design,  in  the  first  place, 
that  every  prisoner  that  is  to  be  tried  for  bigb- 
treason  should  have  a  copy  of  his  indictment, 
at  least  five  days  before  the  trial ;  that,  I  think, 
was  all  the  makers  of  this  act  of  parliament  in- 
tended at  the  first;  but  then  there  being  sub« 
sequent  words,  which  shew  the  reason  why 
they  gave  him  the  copy  so  long  before  the 
trial ;  which  is,  that  he  might  advise  with  bis 
counsel  what  t(»  plead ;  these  words,  we  con- 
ceive, have  given  the  prisoner  a  further  tioie 
than  what  was  originally  intended,  therefore 
we  have  thought  it  necessary  that  the  prisootf 
should  have  a  copy  of  his  indictmeot  five  days 
before  he  be  arraigned,  which  is  five  days  be- 
fore be  was  put  to  plead ;  and  yonr  client,  the 
prisoner  at  the  bar,  has  had  the  benefit  of  tbis 
act  in  tliat  respect  before  we  arraigiied  bim ; 
then  after  he  has  pleaded,  the  question  waSt 
when  he  was  to  have  a  copy  of  the  pannel? 
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Noir  Ae  i^Bmgb  of  this  act  of  parliftmeDt  was, 
That  the  prtsooer  shoold  have  a  copy  of  the 
paDoel  two  dajs  before  his  trial,  in  order  that 
ne  might  consider  of  the  penons  that  were  to' 
try  him ;  that  he  might  inform  himself  of  their 
qualities,  tempers,  and  dispositions;  that  so 
he  might  make  use  of  the  benefit  the  law  gires 
him  of  chalieoging  five  and  thirty,  without 
shewing  any  cause,  if  he  did  not  like  the  men, 
and  as  many  more  as  be  should  think  he  had 
good  cause  to  challenge :  now  in  this  case,  the 
whole  design  of  this  act  of  parliament  is  an- 
swered, for  he  has  had  a  copy  of  the  paunel,  as 
you  yourselFes  acknowledge,  two  days  before 
the  day  of  his  trial,  so  that  l(e  has  the  full  be« 
nefit  that  the  act  of  parliament  intended ;  he  Is 
by  this^copy  as  well  enabled  to  make  his  chal- 
lenges as  the  law  designed  lie  should  be,  and 
has  had  tbe  same  time  allowed  him,  that  the 
act  of  parliament  meant  he  should  ha?e ;  then 
supposing  the  design  of  this  act  of  parliament 
he  fully  answered  and  complied  with  in  the 
case,  the  next  question  is,  Whether  the  words 
of  the  act  are  satisfied  ?  For  we  wonid  be  very 
loih,  in  a  case  of  this  nature,  where  an  act  of 
parliament  intends  a  favour  to  a  prisoner  that 
stands  at  the  bar  for  his  life,  to  abridge  him  of 
any  part  of  that  favour  which  the  very  words  of 
the  act  wooM  allow  him,  thongli  the  intent  of 
the  act  of  parliament  were  answered  qlherwise: 
now  in  the  first  place  it  is  observable,  that  the 
act  of  parliament  does  not  say,  that  the  pri- 
soner shall  have  a  copy  of  the  return ;  nor  does 
it  sav,  he  shall  have  a  copy  from  the  court,  but 
be  shall  have  a  copy  of  tne  pannel  of  tbe  jurors 
duly  returned  that  are  to  try  him ;  now  if  the 
sheriff  array  his  pannel  several  days  before  the 
trial  upon  the  Venire  Facias,  and  does  give  him 
a  copy  of  that  very  pannel,  which  pannel  is 
afterwards  returned  in  court,  has  not  he  then 
a  copy  of  the  pannel  duly  returned  ?  Does  not 
this  answer  all  the  words  of  the  act  ?  For  you 
yourselves  say  that  it  is  not  said  in  the  words 
of  the  act,  that  the  copy  shall  be  delivered  after 
the  pannel  returned,  nor  does  there  need  a  copy 
of  the  very  return.    Surely  we  mnst  not  carry 
it  farther  than  the  words,  if  the  meaning  be 
complied  with,' and  we  think  this  answers  both 
words  and  meaning :  it  is  a  copy  of  the  pannel, 
and  a  copy  of  that  pannel  that  is  duly  retumed. 
Now  to  make  another  construction  would  in- 
deed not  only  alter  the  usual  course  of  trials, 
but  be  contradictory  to  the  very  process  itself. 
We  are  by  tbe  course  of  law  to  award  process 
to  sunpmoo  a  jur^  to  appear  at  a  certain  time, 
to  try  the  issue  joined  between  tbe  king  and  the 
prisoner ;  and  yet  when  we  have  done  this,  and 
the  jury  thereupon  are  summoned  and  do  ap- 
pear, they  ma  V  go  as  they  came ;  for  the  issue 
cannot  he  tried,  because  after  the  return,  the 
prisoner  miu^  have  a  copy  of  the  pannel  two 
days  before  he  cau  be  triad.    |  do  think  the 
desiffn  of  the  act  of  parlt^unent,  and  the  very 
words  of  the  act  are  fully  satisfied  in  giving  a 
copy  of  the  paooet  two  days  before  the  return. 
We  had  this  matter  under  our  consideration 
beforehand  upon  debate  amoof  ounelTes,  we 


did  think  fit  to  award  the  precept  retomablo 
this  day,  and  resolved  to  try  the  prisoner  this 
day,  unless  better  reasons  were  oflfered  us  to 
alter  our  opinion,  and  we  are  not  aatisfied  that 
any  such  better  reason  has  been  given,  but  thai 
this  trial  ought  to  go  on,  the  prisoner  havbjp 
tbe  full  benefit  that  was  designed  him  by  thM 
act  of  parliament.  And  the  giving  a  copy  of 
the  pannel  that  is  returned,  thongh  before  tho 
return,  sufficiently  satisfies  the  words  of  th« 
act :  no  other  construction  can  be  made  with- 
out ^eat  absurdities :  this  is  my  opinion. 

Sir  B,  Shaver,  My  lord,  I  h!ope  we  shall  be 
excused  for  our  client,  we  have  another  doubi 
to  propose  to  the  court. 

L,  C  J.  You  have  had  my  opinion  upon 
this  point,  if  my  lords  and  brothers  are  of  ano- 
ther opinion,  they  win  tell  you. 

Judges,  No,  my  lord,  we  are  all  of  the  same 
opinion. 

L.  C,  J.  My  Lord  Chief  Justice  of  tbe  Gobh 
mon  Pleas,  and  ray  brothers  are  all  of  the  same 
opinion. 

Sii*  JB.  Shower.  My  lord,  we  say.  we  havo 
another  doubt  to  propose  upon  this  act  of  par* 
liament:  it  is  a  new  one,  and  never  pnl  in 
practice  till  now,  and  therefore  we  hope  your 
'  lordship  will  please  to  excuse  us,  if  we  ottkir 
out  objections,  because  there  has  yet  never 
been  a  determination  about  it;  and  we  are  as- 
signed of  counsel  by  your  lordship. 

L,  C,  J,  Never  make  apologieo,  sir  Bartho- 
lomew, for  it  is  as  lawful  for  you  to  be  of  coun- 
sel in  til  is  case,  as  it  is  in  any  otiier  cas^  where 
the  law  allows  counsel.  U  is  expected  yoa 
should  do  jour  best  for  those  you  are  assigned 
tor,  as  it  is  expected  in  any  other  case  that  yoo 
do  your  duty  for  your  client. 

SirJB.  Shower,  My  lorH,  our  exception  it 
this,  we  say  that  this  trial  cannot  go  on  at  this 
time,  upon  this  act  of  parliament,  because  we 
have  no  true  copy  of  the  whole  indictment ;  it 
does  not  appear,  in  the  copy  we  have  dehvcnned 
lo  us,  before  whom  it  was  taken,  or  whether 
it  was  taken  at  all,  of  in  what  place  it  was 
taken  ;'it  says  only  *  Middlesex'  in  tbe  margin, 
and  then  *  Juratores  pro  Domino  Re^e  nre'« 
<  lentant :'  that  might  be  before  tbe  justices 
of  the  peace  at  the  quarter  testons,  or  it  might 
be  at  the  monthly  sessions  at  Hioks's-Hall^ 
or  it  mi^ht  be  at  the  Sessions  at  the  Old  Bai« 
ley,  or  it  might  be  before  commissioners  of 
Oyer  and  Terminer,  as  perhaps  it  really  vraa  f 
but  non  constat  where  it  was  taken,  nor  how  il 
comes  hither :  it  might  be  before  your  lordship 
here,  as  we  believe  it  was,  but  this  copy  not 
letting  us  know  where  and  how  it  was  takeUf 
we  think  we  have  not  the  benefit  of  this  law  ; 
for  the  party  accused  is  by  this  act  of  parlia* 
ment  to  have  a  Oopy  to  advise  with  counsel^ 
that  he  may  be  enaUed  to  plead.  And  that  is 
the  reason  why  the  words  of  this  aot  are  so 
penned,  that  he  shall  have  a  copy  of  the  whol« 
rodictment,  which  we  cannot  pjead  to,  unless 
we  know  where  it  was  taken,  if  we  should  have 
occasion  to  plead  any  special  matter.  And  bs» 
sides,  my  k»rd,  Ibersis  saother  reofos  why  wn' 
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thoald  hare  the  whole  indictment  to  enthle  as 
to  plead,  because  if  we  bad  the  Caption,  it  miffht 
perhaps  appear,  that  the  indictment  was  taEen 
before  the  time  of  the  fiekct  aUeged  in  the  in- 
dictment, and  then  that  would  imdce  it  vidoas ; 
it  migfht  be  before  the  9th  of  February,  when 
this  treason  is  said  to  be  committed,  and  then 
we  ought  not  to  be  bronffht  to  trial.  Now  the 
design  of  this  act  of  paniament,  in  giving  the 
prisoner  a  copy  of  the  indictment  so  lon^  be- 
fore the  trial,  was  not  only  to  enable  him  to 
make  his  defence  upon  the  trial,  but  also  to  ad- 
Tise  with  counsel  to  plead ;  for  so  the  words 
are,  <  the  better  to  enable  him  to  plead.'  Now 
we  say,  to  answer  this  end,  it  is  necessary  we 
should  have  a  copy  of  the  whole  indictment,  as 
it  stands  before  your  lordship  in  court.  And 
another  reason  is  this,  it  is  no  indictment,  an* 
less  it  be  presented  by  the  jury,  as  thdr  inqui- 
sition upon  oath,  unto  some  court  that  has  ju- 
risdiction of  the  matter:  what  we  hare  deli- 
vered to  us  is  only  a  copy  of  a  bill  as  to  be  de- 
livcared  to  a  grand  jury  to  be  found ;  non  conttatf 
that  it  b  found.  Now  the  intent  of  the  act  of 
parliament  being  to  pre  the  prisoner  this  ad- 
vantage to  enable  him  to  plead,  he  may  have 
several  pleas,  of  which  he  misht  take  a  le^l 
advantage  if  he  had  a  copy  of  the  whole,  which 
he  knows  not  how  to  come  at  now ;  and  m  truth 
k  is  very  necessary,  because  if  he  be  tried  upon 
nn  mdictment  found  in  another  county,  then 
these  commisBioners  hare  not  a  legal  authority 
to  try  him ;  and  if  the  trial  should  go  on,  and  he 
he  acquitted,  he  is  subjectto  be  indicted  and  tried 
•gain,  and  never  can  relieve  himself  by  the  ac- 
quittal upon  such  an  indictment  before  persons 
that  had  no  authority  to  try  him.  I  doubt  he 
can  never  plead  the  acquittal,  because  he  can- 
not make  out,  that  he  was  duly  tried  and  ac- 
quitted :  and  for  these  reasons  we  humbly  sub- 
mit it  to  your  lordship,  whether  we  have  had 
the  benefit  of  this  law,  in  having  a  couy  of  the 
whole  indictment  to  enable  us  to  pleao  ;  and  if 
we  hare  not,  till  we  have  that  benefit,  we 
humbly  conceive  this  trial  ought  not  to  go  on. 

9Ir.  Phipps,  My  lord,  the  question  is.  Whe- 
ther the  style  of  the  court,  the  persons  before 
wnom  it  was  taken,  and  to  whom  the  present- 
ment is  made,  the  time  when  it  was  taken,  and 
the  place  where,  ought  not  to  appear  in  the  in- 
dictment? this  law  requiring  tnat  the  prisoner 
should  have  a  copy  of  the  vi^ole  indictment  to 
enable  him  to  plead ;  for  if  it  should  happen, 
^at  the  indictment  was  taken  before  persons 
that  had  no  iurisdiction,  then  I  believe  it  will 
■ot  be  denied  but  that  the  prisoner  might  plead 
to  the  jurisdiction,  and  there  might  be  several 
other  pleas  that  he  might  take  advantage  of. 
I  would  desire  to  know  of  the  king's  counsel, 
^whether  ever  they  saw  a  copy  of  an  indictment 
^ven  in  evUenoe,  or  pleaded  without  the  Cap- 
tion. It  is  not  a  true  copy  without  it ;  there 
ought  to  be  the  time,  the  place,  and  the  style 
ef  the  court  before  whom  it  is  taken. 

Ait,  Gen.  Truly,  my  lord,  1  think  I  need 
say  no  more  to  this  objection,  than  it  does  not 
•one  al  a  proper  time;  for,  witk^  submission,       Rtwtmcod.  I  chaliepge  him* 


if  the  prisoner  will  upon  this  act  say  he  has  not 
had  a  copy  of  his  inmctmeot  to  enable  him  to 
plead,  he  ought  to  have  taken  the  advantage  of 
"it  before  he  did  plead ;  that  is  the  proper  time 
for  him  to  obfect  this  matter  to  the  court;  for 
if,  after  he  has  had  such  a  copy  as  this  prisoner 
has  had,  he  does  submit  to  plead|  with  sob- 
mission  it  is  too  hite  to  come  at  his  trial  and 
make  this  objection,  he  cannot  be  received  to 
make  it  after. 

L.  C.  J.  That  is  a  full  answer,  Mr.  Attorney. 

Att,  Gen,  I  think  it  is,  my  lord,  with  sob- 
mission,  not  that  we  would  wave  giving  other 
answer  to  it,  if  it  were  in  a  propiir  time;  but 
the  method  of  proceeding  must  be,  and  we 
think  we  have  no  occasion  at  this  time  to  say 
any  thing  more  to  this  objection. 

X.  C.  /.  No,  no,  that  is  a  full  answer  in  this 
point :  for  look  ye,  yon  that  are  of  counsel  fur 
the  prisoner,  when  once  you  have  pleaded,  you 
admit  you  have  had  a  copy  ;  for  the  copy  ^ras 
given  you  to  enable  you  m  plead,  ana  when 
you  have  pleaded,  you  have  passed  by  all  ad- 
vantage that  you  could  have  from  the  copy, 
as  to  any  plea  that  you  can  make :  for  it  is  taken 
for  granted  ye  had  a  copy  to  enable  yon  to 
plead,  and  to  advise  with  your  counsel  about  it ; 
since  you  did  plead,  and  did  not  insist  upon  it 
at  the  time  of  your  arraignment  that  you  had 
not  such  copy. 

Sir  B»  Skewer.  My  lord,  we  have  proposed 
one  doubt ;  we  humbly  submit  it  to  the  court. 

SoL  Gen,  It  was  their  own  fouh,  that  this 
ol^tion  was  not  made  in  time. 

L,  C,  J.  That  doubt  of  yours  may  serve  at 
another  time,  but  now  certainly  it  is  quite  out 
of  time. 

Sol,  Gen,  Nay,  my  lord,  even  upon  the  ar- 
raignment that  would  not  serve  their  turn  nei- 
ther. 

X.  C.  /.  We  will  not  enter  upon  that  now, 
prav  go  on  to  swear  the  jury. 

C/.  tfAr,  You,  the  prisoner,  look  to  your 
challenges,  as  I  told  you  before.  Cryer,  caU 
sir  Jeremy  Samhrook. 

Ctyer,   Vousaves. 

Sir  B,  Shomer,  Mr.  Rookwood,  yon  are  to 
make  vour  own  chaUeoges. 

Rookwood.  I  do  not  challenge  him. 

CL  ofAr.   Then  hold  sir  Jeremy  the  book. 

Sir  Jer,  Samhrook,  My  lord,  I  am  uncapaUe 
of  serving  upon  this  jury,  for  I  have  beeu  deaf 
these  several  years,  tliese  dozen  years ;  I  can- 
not hear  what  ia  said  in  court,  though  I  am 
now  so  near  the  court;  I  could  not  bear  wliat 
your  lordship  said,  nor  what  was  said  at  ti>e 
bar.  I  have  a  certificate  here,  if  your  lordship 
please  to  have  it  read ;  and  most  of  the  penons 
of  quality  about  the  court  know  it  to  be  tme. 

Att,  Gen,  My  lord,- 1  am  afiraid  it  is  so. 

X.  C.  J.  Nsy,  if  it  be  so,  it  is  not  fitting  that 
he  should  be  upon  the  jury,  when  he  cannot 
hear  what  is  said :  you  must  excuse  sir  Je- 
remy Samhrook.    Go  on  to  the  next. 

Cl,  ofAr,  George  Ford. — Grytt,  Vena  aves. 

€/.  of  Ar,  Look  upon  the  prisoner. 


larj  fir  High  Tntum. 

L.  C.  J.  Mr.  Ford,  you  muit  not  fro  *^^y, 
far  JDU  are  upon  aDMlier  pannel,  wherein  vou 
may  be  employed,  thou^  yon  an  now  cut- 
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Cl.ofAr.  William  UnderhOl. 

JIoMW'  I  challenKO  him. 

Ct.fAr.  William  Withen. 

Rootcm.  I  challenge  him. 

CLafAr.  SamneT Powell. 

Rookm.  I  do  not  except  againit  him. 

CL  ifAr.  Then  awear  Mr.  Powdl. 

Cryer.  Look  upon  tho  priaoner.  You  dall 
well  and  truly  try,  and  true  deliTcranca  make 
Iwtweea  onr  aovereign  lord  tho  kioff,  and  the 

|oar  eTu] 
Cl.afAr.  ThomufTcncb. 
2I«Mcv.  I  ohalleDoe  him. 
CI.  tfAr.  John  Wolae. 
Roolcm.  I  challenge  him. 
CL  tf  Ar,  Jamea  BodingtoB. 
A«Nb>.  I  challenge  faim. 
CI.  <^Ar.  John  j&ymond. 
Awkai.  1  vballeDge  him. 
CLofAr.    Richard  Hanb.    [He  did  not 
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r-.  George  Hawa. 

1  challenge  biox 
Cltf  At.  Fiancu  Barry. 
Roaiae.  I  challenge  bira. 
CLof  Ar.  ArlhnrBaily. 
RoAm.  I  except  not  agmnai him.  [Sworn.] 
Ci.ofAr.  John  Webber. 
Roekm.  ldonoiexce|iiag«iiMliin.[Swora.] 
CLafAr.  Tbomaa Glof er. 
Rookm.  I  challenge  him. 
Cl.ofAr.  Uormer Sheppard. 
Rookm.  1  challenge  him. 
C^  ^'Ar.  George  Tredway. 
Rookm.  I  do  Dol  except  aguoat 

CL  ofAr.  Matthew  Bateman. 
Heokm.  I  challenge  hira. 
CL  e/Ar.  Timothy  Thonibary. 
Kookm.  1  challenee  hira. 
CI.  of  At.  Jamea  Parthench. 
Rookm.  I  challenge  him. 
CL  ofAr.  Thomas  Freeman. 
Rookm,  1  chaMrDge  him. 
CL  t4At.  Jowpli  Blithit. 
jRooibB.  I  challenge  him. 
CLof  Ar.  Timothy  Lcnooy. 
Rookm.  1  hare  nothing  to  Mj  aswast  him. 
CHewaaawom.1 

Cl.ofAr.  John  HaiH*. 

Rookm.  1  do  not  exoept  agaiut  hiiSv    [Ue 

CLtfAr.  JoboBilleTa. 

Rookm.  1  eballenge  him. 

CL  tfAr.  Richaid  Boarne. 

RooJac.  I  cbaUenge  him. 

CLi^Ar.  George  Caner. 

Rookm.  Idonotexoeptagunat  him.  [Swoni.] 

CLcfAr.  Francu  Chapman. 


,CL^Ar.   . 


IT  Forth. 


Rookm.  I  challenge  him. 

CLofAr.  Thomas PlayaUd. 

Rooim.  I  challenge  him. 

CL  ofAr.  WiJIiim  Elley. 

RooKv.  I  do  not  exoept  against  him.    [Ho 

CI.  tfAr.  John  Marsh. 
Raohi.  I  hare  nothing  to  say  agmiuat  him. 
[He  waa  awom.l 
CL  of  Ar.   bamuel  Hooper.    (He  did  not 

L.  C.  J.  Did  Mr.  Hooper  appear  f 

CL  ofAr.  Ye«,  my  lord ;  be  ii  markod  $» 
appearing. 

L.  C.  J.  Then  you  ought  to  c^  him  again, 
and  let  a  fineupon  hl>  head. 
.     a.  ifAr.  Crycr,  call  Samnd  Hooper. 

Cryer.  Samuel  Hooper,  c&ma  into  court  and 

SVeyoor  atlendance,  upon  pain  often  poand, 
r  ifie  court  haa  recnnled  yont  appealwice. 

CL  <fAr.  John  Ball. 

Rookm.  I  chaUenge  him. 

CL  ofAr.  Nicbolaa  Roberta. 

Rookm.  I  challenge  him. 

CL  ofAr.  William  Partridge. 

Rookm.  I  ^alienee  htm. 

Sir  B.  Skomer.  How  many  naa  he  ebal* 
lensed,  Hr.  Hardetiy  f 

CL  ofAr.  1  will  tell  ybii,  air  Bariholomew. 
.-—^Hehu challenged  9*. 

SirB.  Siomtr.  Well  then,  go  on,  lir. 

CLefAr.  Peler  Lareane. 

Rookm.  I  challenge  him. 

"'     'Ar.  Thoma*  Moody. 


CLifAr 
Roola).  ! 


Ruoitm.  1  challenge  him. 

CL  tfAr.  Thomaa  Bvana. 

iiooftw.  f  challenge  him. 

CL  cf  Ar.  Thomai  Rammage. 

RaeiaB.  1  challenge  him. 

CI  if  Ar.  Edward  Townahend. 

Rookm.  1  challenge  him. 

CLofAr.  William GuiiBton. 

Rookm.  I  challenge  him. 

CLofAr.  Samuel Freebody. 

Rookm.  1  do  not  except  againit  him.    (Ha 

CL  ^Ar.  Philip  Wightman. 
Romcm.  I  challenge  him. 
CL  tf  Ar.  There  are  now  thirty-two  cbal* 
lensod.— ^-John  Wyberd. 
Rookm.  1  challenge  him. 
CL  ifAr.  William  Strowd. 
RooKm.  I  challenge  him. 
CL  tfAr,  DanielByfeild. 
AwibD.  I  do  not  except  againat  him.    (Be 


Ci.  t^Ar.  ^amin  NoUe. 
JlOofcw.  I  ban  Dotbing  to  ak; 


CL4  At.    Cryer,  ooont  Oem, 
PttweU. 

Cryer.  One,  Jtc^ 

CL  tfAr.  Bonjamui  NoUe. 

Crytr.     Tirclvo  good  mat  and  tru 
logatTiw,  and  b*aT  voor  evidenoc. 


159J 


8  WILLIAM  IIL 


Trud  ofAitArose  Roohwood^ 


[IfiO 


The  naiDM  of  the  twelve  sworn  were  these  : 
Samuel  Powell,  Arthur  Bailey,  John  Webber, 
Geor^  Tredway,  Timothy  Lennoy,  John 
flams,  George  Carter,  William  Atley,  John 
Marsh,  Samuel  Freebody,  Daniel  Byfeild,  and 
Benjamin  Noble. 

L,  C.  J.  Look  ye,  Mr.  Phipps,  yourobjce- 
tion  upon  the  indictment  slipt  me,  and  ther^re 
I  wouW  speak  to  it  now :  You  said  it  might  be 
as  well  a  copy  of  the  indictment  before  it  be 
found,  as  well  as  this  a  copy  of  the  pannel  be- 
fore it  be  returned.  Now  that  cannot  be,  for 
an  indictment  is  not  an  indictment  till  it  be 
ibund,  it  is  only  a  writing  prepared  for  the 
ease  of  the  jury,  and  for  expedition ;  it  is  no- 
thing till  it  is  round,  for  the  jury  make  it  an 
indictment  by  finding  it,  they  may  alter  what 
they  please,  or  refuse  it  absolutely.  And  if  the 
jury,  upon  examining  the  witnesses,  would 
only  present  a  matter  of  fact  with  time  and 
place,  the  court  might  cause  it  to  be  drawn  up 
mto  form,  without  carrying  it  to  the  jury : 
again,  there  needs  no  BtlUi  vera;  for  that  is 
ouly  the  jury's  owning  that  which  the  court 
has  prepared  and  drawn  up, for  them :  but  a 
pannel  is  a  pannel *when  it  is  arrayed,'  before  it 
be  returned,  and  a  copy  of  the  pannel  given 
before  it  be  returned,  is  a  copy  of  the  paniiel 
returned,  if  it  be  afterwards  returned,  as  it 
must. 

Sir  B.  Shower,  .  But,  my  lord,  that  notion 
strengthens  our  objection  that  we  last  made, 
that  makes  it  necessary  that  we  should  hare  a 
copy  of  the  Caption,  as  well  as  the  other  part, 
to  make  it  a  true  copy  of  the  whole  indict- 
ment. 

L,  C.  J.  That  is  another  thing,  we  will 
talk  of  that  another  time ;  but  1  speak  of  this 
only  as  to  his  objection,  which  slipt  my  me- 
mory, because  I  would  hare  nothmg  remain 
unanswered. . 

Mr.  Phipps,  My  lord,  when  the  Bill  is 
found,  the  copy  that  we  delivered  before  is  as 
much  a  true  copy  of  the  indictment  as  our 
copy  of  the  pannel  is  a  copy  of  the  jury  re- 
turned. 

L.  C.  J.  A  pannel  is  a  pannel,  when  it  is 
arrayed,  but  a  bill  is  not  an  indictment  till  it 
be  found  ;  one  cannot  say  a  man  indie  talus 
esiititt  tiU  it  be  found ;  all  that  we  say  of  it 
before  it  be  found  is,  that  there  was  qtuedam 
Billa  preferred  to  the  graud  jury^  and  if  the 
jury  bring  it  in  Ignoranmi,  whereby  they 
disown  the  presentment,  it  is  cancelled,  and 
there  is  no  record  of  it,  nor  nothing,  only  a 
nemprandum  in  the  clerk's  book  perhaps, 
that  such  a  thing  was.     Well  go  on. 

CL  ofAr.    Ccyer,  make  Proclamation. 

Crj^er.  O  yes,  If  any  one  can  inform  my 
lords,  the  king^s  justices  of  Oyer  and  Ter- 
miiiery  the  .king's  aarjeaat,  the  krag'0  attorney 
general,  before  this  inquest  to  be  taken,  of  the 
hi^h- treason  whereof  Ambroae  Rook  wood,  the 
prisoner  at  the  bar  stands  indicted,  let  them 
come  forth,  and  they  shall  be  beard ;  for  now 
the  prisoner. Hands  at  the  bar  apoivhis  de* 


Uverance,  and  all  others  that  are  bound  by  re- 
cognisance to  give  evidence  against  the  pii- 
soner  at  the  bar,  let  them  come  forth,  and  gife 
their  evidence,  or  else  they  forfeit  their  recog- 
nizance. 

C/.  ofAr,      Ambrose  Rookwood,  bold  up 
thy  hand,  (which  he  did).      You  that  are 
sworn,  look  upon  the  prisoner,  and  heaiken  to 
his  cause.     He  stands  indicted  by  the  name  of 
Ambrose  Rookwood,- of  the  parish  of  St.  Paul, 
Covent- garden,  in  the  county  of  Middlesez, 
gent,  for  that  he,  together  with  Christopher 
fiLnightley ,  not  yet  taken,  Robert  Lowick,  and 
Charles  Cranburne,  and  divers  others,  false 
traitors,   &c. — prout  in  the  indictment,  mn 
tatis  mutandit,  and  against  the  form  of  the 
statute  in  that  case  made  and  provided.    Upon 
this  indictment  be  hath  been  arraigned,  and 
upon  his  arraignment  hath  pleaded  not  giulty, 
and  for  his  trial  hath  put  ntmself  upon  God 
and   his  coantry,  which  country  ynu  are; 
your  charge  is  to  enquire,  whether  He  be  gjiHv 
of  the  high> treason  whereof  he  stands  imlicfed, 
or  not  guilty ;   if  you  find  him  guilty,  you 
are  to  inquire  what  goods  or  chattelsy  lands  or 
tenements  be  had  at  the  time  of  the  hH^- 
treason  committed,  or  at  any  time  since ;  if 
you  find  liioi  not  guilty,  ye  are  to  -iuquire 
whether  he  fled  for  it ;  it  you  tind  that  he  fled 
for  it,  yt)n  are  to  inquire  of  his  goods  sod 
chattels,  as  if  you  had  found  liiin  guilty :  if 
you  find  him  nut  guilty,  nor  that  he  did  fly  for 
It,  you  are  to  say  so  and  no  more:  and  hear 
your  evidence. 

Mr.  Mauntague.     May  it  please  your  lord- 
ship, and  you  gentlemen  of  this  jury,  this  in- 
dictment that  has  been  read  to  you,  does  charge 
the  prisoner  with  hip^h. treason  for  compassing 
and  imagining  th<2  death  of  the  king,  for  en-  ' 
deavouring  to  subvert  tlie  government,  and  to 
subject  the  people  of  Englaml  to  the  slavery  of 
Lewis  the  French  king;   and  lor  this  end  the 
indictment  sets  forth,  that  the  prisoner  at  the 
bar  did  privately  meet  with  several  fake  trai- 
tdrs,  to  consult  how  they  mi^bt  compass  the 
death  of  Uie  king,  and  commit  those  other  ires* 
sons;    and  that  the  10th  of    Fcfbruary,  at 
Covent-garden,  in  this  county,  it  was  agreed 
among  them,  that  they  should  g€t  together 
forty  horsemen,  whereof  the  prisoner  at  the 
bar  was  to  be  one,  and  they  were  to  lie  in  am- 
bush, and  set  upon  the  king  in  his^coach  upon 
his  return  from  going  abroad ;-  some  were  to 
attack  the  coach,  others  to  attack  the  guards, 
and  there  were  some  to  kill   tke  king  in  the 
coach :    and    the    indictment    does    likewise 
charge  the  prisoner  with  gathering  logatber 
horses,  and  providing  arms  for  this  purpose. 
To   this   indictment,    gentlemen,     he    hath 
pleaded  not '  guilty ;    we  shall   call  our  wit- 
nesses, and  prove  the  tiurt,  and  when  we  have 
so  done,  we  do  not  at  all  doubt  but  you  will  do 
your  doty. 

Sir  B.  Shower.  My  lord,  before  the  wit- 
nesses are  called  we  have  a  doubt  to  propoae  to 
your  lordship  upon  this  act  of  parlininent,  and 
that  is,  whether  we  are  to  take  our  cxoep- 
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tions  to  this  iniKctme&t  before  the  e?idence  be 
oponed  or  gir^nf 

L,  C  J.  li  should  properly  be  before  the 
jury  is  sworn. 

Sir  B.  Shower.  The  words  of  the  act,  my 
lord,  are  **  before  the  evidence  giFen." 

L,  C,  /.  That  act  provides,  That  if  you  do 
not  take  the  advantage  of  it  before  the  evi- 
dence given,  yon  shall  not  move  that  in  arrest 
of  Judgement. 

Sir  B.  Shower.  It  only  says  before  evidence 
given,  abd  no  evidence  has  yet  been  given. 

L.  C.  J.  But  you  are  certainly  very  irre- 
gular in  point  of  practice,  nobody  ever  took 
exceptions  to  an  indictment  afler  the  jury  was 
sworn. 

Sir  B.  Shower,  If  your  lordship  pleases  to 
let  the  words  be  read  or  the  act  of  parliament, 
they  are  these :  That  no  indictment  shall  be 
quashed,  unless  exception  be  taken  in  the 
court  where  the  trial  shall  be,  before  any  evi- 
dence g^ven  in  court  upon  that  indictment. 
Which,  we  say,  strongly  implies,  that  the  law- 
fnakers  thought  it  might  be  done  at  any  time 
before  the  evidence  was  given  in  open  court, 
beiides  that  the  law  takes  notice  that  after 
conviction  it  should  be  of  no  avail ;  it  would 
liave  been  a  very  improper  expression  before 
widenee  given  m  open  court,  if  it  had  meant 
liefore  the  jury  were  sworn  and  charged  ;  for 
the  word  evidence  supposes  the  trial  com- 
nienced;  if  they  had  intended  it  otherwise, 
Ihat  is,  that  it  should  be  before  the  jury  is 
nwom,  they  would  have  expressed  it  to  be 
done  at  the  arraignment :  but  mentioning  it  to 
be  done  in  the  court  where  the  (rial  is  to  be, 
before  evidence  given,  that  supposes  the  in- 
^etmeot  to  be  at  issue  before  the  ptrty  needs 
to  make  his  exceptions.  Therefore,  ray  brd, 
we  hope  we  are  regular  in  offering  our  excep- 
tions now. 

L.  C.J. 'Pray,  what  say  you  to  it,  Mr. 
Attorney  P 

Att.  Oen.  Truly,  my  lord,  I  think  they  are 
BO  way  regular ;  for,  with  submission,  I  take 
it,  that  though  tfiis  Act  of  Pariiament  has  in- 
dulged them  with  several  things  which  were 
not  allowable  by  law  before,  yet  as  to  this  part 
they  are  not  allowed  to  take  exceptions  to  the 
indictment,  otherwise  than  they  could  before 
this  act  was  psssed :  nay,  so  for  from  that,  that 
if  your  lordship  looks  int(\the  act,  you  find  they 
•fe  resfrained  in  this  point  from  an  advan- 
tage that  they  had  oefore,  that  is,  they 
•mU  not  move  any  such  tfainga  as  are 
there  mentioned,  after  verdict  in  arrest  of 
jiMginent :  so  that  this  part  is  restrictive  to  the 
prisoner,  and  t&es  away  some  advantage  that 
he  had  before  ;  which  was,  moving  in  arrest 
•cf  iudgment  siler  verdict ;  but  it  leaves  the 
tssking  exceptions  as  to  any  time  before  the 
verdict  as  it  waa  before,  which  was  before  plea 
pleaded,  but  not  afler  the  jury  sworn  :  for  it 
cannot  be  denied  that  in  point  of  practice,  such 
a  thing  as  this  that  is  now  offered  coald  not 
bftve  been  done  before  the  act.  I  would  be 
glad  to  know  whether  they  can  shew  any  pre- 
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cedent  of  any  such  thing  as  they  now  contend 
for.  They  say,  the  words  of  the  act  are,  excep- 
tion must  be  taken  before  evidence  given  ;  but 
that  must  be  taken  ^at  such  a  time  as  they 
might  by  the  course  of  law  do  it  before :  for 
when  the  jury  is  sworn,  they  must  give  a  ver- 
dict, and  I  do  not  know  how  they  can  be  dis- 
charged without  giving  a  verdict ;  therefore 
unless  the  act  had  given  diroctious  for  a  parti- 
cular manner  of  proceeding  in  this  matter, 
which  it  has  aot  done,  your  lordship  will  not, 
1  presume,  do  it  in  any  other  manner  than  as  it 
was  before  the  act  made ;  and  if  tliere  be  no 
precedent  to  be  shown  of  any  such  thing  as 
this,  of  taking  exception  to  an  indictment  afler 
the  jury  sworn  and  charged  with  the  prisoner; 
then  there  is  no  power  in  this  Act  of  Parliament, 
given  to  them  to  take  exceptions  to  this  indict- 
ment at  this  time ;  we  take  it  the  motion  is 
very  irregular  upon  all  accounts. 

Sol,  Gen.  My  lord,  we  first  say,  that  it  is  not 
proper  for  them  to  make  any  such  motion  as 
this  upon  this  Act  of  Pa.liament,  till  they  tell 
us  what  their  exception  is,  that  we  may  see 
whether  it  be  within  the  words  and  meaning  of 
this  Act  of  Parliament.  The  only  thing  now 
that  is  proper  for  us  to  consider,  is  the  issue 
joined,  and  the  inquiry  whether  the  prisoner  at 
the  bar  is  guilty  of  the  liigh-ti-easoo  of  whicli 
he  is  indicted,  to  which  indictment  he  hv 
pleaded  Not  Guilty  :  that  is  the  tiling'  that  is 
now  before  your  lordship  to  be  tried,  they  have 
room  for  exceptions  to  the  indictment  afler- 
wards,  for  some  exceptions  I  mean,  (I  do  not 
know  what  their  exceptions  are)  but  if  ihey  be 
such  as  may  be  taken  afler  the  verdict,  then  I 
am  sure  they  are  irregular  now  in  their  motion, 
and  they  can  shew  no  precedent,  when  it  was 
done  after  plea  pleaded  and  issue  joined,  as  it  is 
in  this  case. 

Mr.  Conyert.  The  advantage  that  the  aot 
gives  the  prisoner,  of  having  a  copy  of  bio 
^mdictmentso  long  before  trial,  is  to  enable  him 
to  plead,  or  to  take  exceptions  to  quash  it ;  but 
I  never  heard  a  motion  to  quash  an  indictment 
afler  a  jury  is  ohargcd  to  hear  the  evidence. 
Gertainiy  they  ought  to  do  it  before  plett 
pleaded,  and  not  now  to  come  to  make  a  motion 
to  quash  the  indictment,  after  they  have  pleaded, 
and  the  jury  sworn  :  therefore  we  suomit  it, 
upon  the  constant  practice  in  like  cases,  to  the 
joilgment  of  the  court. 

Sir  B.  Shower.  In  answer  to  that  which  Mr. 
Attorney  hath  said,  that  it  is  an  improper  time  ; 
I  thougnt  truly  I  had  moved  it  for  the  advaiH 
ta^  and  ease  of  the  king's  counsel,  that  they 
might  not  proceed  upon  this  trial,  when  per- 
haps afler  all  their  trouble,  the  foondatiooy 
which  is  the  indictment,  may  fail.  I  have  a 
great  many  exceptions  to  the^indictment ;  they 
say  we  should  name  what  our  exceptions  are.: 
I  will  acouaintthem  with  them  as  fast  as  I  can; 
if  your  lordship  please,  the  indictment  is  very 
loose  and  uncertain. 

X.  C.  J.  Xlertainly  the  motion  b  irregular  ia 
point  of  practice. 

Sir  B.  Shower.,  tfy  lordy  we  wereafraid,  w» 
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should  be  excludefi  from  taking  these  excep- 
tions after  the  evidence  given. 

L.  CJ.  ^  you  are  by  the  express  words  of 
Ibe  act. 

Sir  B.  Skoxer,  Then  certainly  we  may  do  it 
beforf*  the  evidence  given « 

L:  C.  J.  But  the  act  does  not  say,  ye  shall 
do  it  any  lime  before  the  evidence  given,  espe- 
cially in  such  an  irregular^  manner,  after  i&sue 
joined  and  the  jury  sworn.  Suppose  Bir. 
ilttorney  bad  given  some  evidence. 

Hir  B.  Shower,  Then,  my  lord,  I  agree  we 
had  been  without  the  words  ;  therefore  I  now 
move  it  before  the  evidence,  because  the  Ac^of 
parliament  has  given  me  liberty  to  do  it  before 
the  evidence  given :  for  the  |aw  having  given 
this  liberty  to  the  prisoner,  to  make  such  excep- 
tions within  such  a  time,  your  lordship  will 
not  restrain  us  from  making  use  of  that  liberty 
further  than  the  law  has  restrained,  but  we 
may  make  u&e  of  our  exceptions  before  the 
evidence  given,  either  to  induce  your  lordship 
to  qoavh  the  indictment,  or  the  jury  to  find  us 
Not  tiuilty ,  as  we  hope  your  lordship  will  direct 
them  to  do :  for  what  is  more  common  upon 
indictments  aiWr  the  jury  are  sworn,  than  if 
facts  appear  upon  the  record  not  to  be  suffi- 
ciently alleged,  the  court  will  direct  the  jury  to 
find  the  party  Not  Guilty.  We  think  this  act 
does  give  us  this  liberty,  otherwise  I  know  not 
to  what  purpose  it  was  made ;  the  very  mean- 
ing seems  to  be,  that  the  exceptions  of  the 
counsel  fbr  the  prisoner  might  be  of  prejudice 
to  the  king ;  and  therefore  it  says  afler  the 
king's  evidence  given,  and  the  fact  discovered, 
no  such  exceptions  shall  be  msde :  therefore 
we  must  make  it  before  the  evidence  given, 
otherwise  this  Act  of  parliament,  that  was  de- 
signed in  favour  of  the  prisoner,  will  prove  a 
Tery  great  hardship  upon  him,  especially  in 
case  of  an  imperfect  indictment,  as  we  appre- 
hend this  is,  and  he  will  be  in  a  worse  condition 
than  ever  he  was ;  he  must  take  his  exceptions 
now  or  not  at  all.  The  act  says,  he  is  not  to 
tske  it  aHer  evidence  g^ven ;  and  by  construc- 
tion the  kin^^'s  counsel  would  have  it,  that  he 
shoald  not  give  it  before :  and  consequently  he 
has  no  time  at  all  to  give  it. 

X.  C.  J.  Haye  not  vou  had  time  to  do  it  be- 
fore npw,  sir  Bartholomew  Shower?  Cer- 
tainly yoo  had.  You  had  time  this  day  seven- 
night,  when  you  weni  arraigned ;  you  have 
bad  vour  opportunity  if  you  would  have  taken 
it ;  the  jury  are  now  charged,  the  indictment  is 
opened,  they  have  been  told  what  they  are  to 
enquire  of,  and  now  you  wodtd  break  in  and 
take  exceptions  to  the  mdictment. 

Sir  JB.  Shower,  My  lord,  this  is  a  new  act  of 
Mrliament,  it  says  we  shall  take  our  exceptions 
ncfore  the  evidence  given ;  which  we  tiJce  it,  is 
any  time  before  tM  evidence  given ;  and  if 
your  lordship  will  not  allow  ns  to  do  it  now,  it 
may  be,  we  may  lose  the  benefit  of  it  absolutely. 

L,  C.  J.  It  is  one  question  whether  we  shall 
albw  it  or  no;  and  another  question  whether 
you  can  chum  it  or  no :  certamly  it  is  an  irre- 
gular motunii  aadllM  Hktof  it  was  nerer  ofifei^ 


ed  in  any  case  before,  be  it  criminal  or  dviU 
for  if  it  be  a  criminal  case  that  is  not  felony  or 
treason,  when  the  issue  comes  to  trial  upon  an 
indictment,  did  you  ever  know  any  exception 
taken  to  the  indictment  after  the  jury  were 
charged  P  Certainly  it  is  contrary  to  ail  prac- 
tice ;  and  it  is  not  fair,  the  court  is  not  well 
dealt  with ;  you  have  had  an  opportunity  be- 
fore, and  will  yov  now  pot  the  court  and  the 
jury  to  so  great  deal  of  trouble,  to  stay  till  the 
jury  be  called  over?  The  prisoner  called  to  his 
challenges,  he  has  chaUeuged  thirty 'four,  th^ 
jury  is  sworn,  the  indictment  is  read  to  them/ 
the  charge  given  them,  the  counsel  have  open* 
ed  the  indictment;  and  now  when  the  business 
is  only  to  try  the  issue  with  which  the  jury  are 
charged,  you  come  to  turn  us  quite  reond,  by 
taking  exceptions  to  the  indictment.  ^ 

Mr.  Phipps.  My  lord,  we  take  it  the  act 
gives  us  this  time  to  do  it  in. 

L.  C.  J.  You  know  you  had  another  time 
more  proper  to  do  it  in. 

Mr.  Phippi.  My  lord,  if  we  have  not  time 
now  ;  then  tnis  clause  with  humble  submiaskHiy 
signifies  nothing  at  all. 

L.  C.  J.  The  clause  was  made  in  this  res- 
pect, to  your  disadvantage,  because  you  should 
have  a  copy  of  the  indictment,  whereby  yo« 
might  have  an  opportunity  to  advise  with  coun- 
sel, that  they  might  instruct  you  how  to  plead, 
and  to  take  any  manner  of^  exception  before 
plea  pleaded,  it  ought  to  hh  before  tne  trial,  and 
now  because  of  this  advantage,  it  provides  that 
you  shall  iake  your  exceptions  before  the  trial, 
and  not  move  them  in  arrest  of  judgment,  that 
is  the  meaning  of  the  act. 

Mr.  Phippt,  Then,  my  lord,  there  needed  no 
time  at  all  to  be  mentioned  in  the  act,  but  haye 
left  it  as  it  was  at  common  law. 

L.  C.  J.  Yes,  yes,  there  did  need  a  time  to 
be  limited ;  for  thii  clause  was  made  1  say  in 
your  disadvantage,  in  depriving  the  prisoner  of 
the  benefit  of  such  kind  of  exceptions  in  atrest 
of  judgment,  because  of  the  advantage  that 
was  given  in  the  former  part  of  the  act,  where 
you  had  time  given  you  to  make  your  excep- 
tions, for  which  end  you  are  to  have  a  copy  of 
the  indictment  five  days  before  you  are  called  te 
plead. 

Sir  B.  Shower.  We  could  not  come  before, 
my  lord,  as  we  apprehend,  because  the  words 
of  4>c  act  are  **  before  evidence  given." 

L,  C.  /.  But  I  tell  you,  this  clause  was  not 
for  your  benefit,  but  for  your  disadvantage. 

Sir  B.  Sh&wtr,  My  lord,  what  we  press  arises 
from  the  very  words  of  the  act  of  parliament,  if 
the  meaning  of  the  law-makers  was  as  Uie 
king's  counsel  now  contend  to  have  it ;  tbey 
would  never  have  nsed  those  words  ^  befbro 
evidence  given  in  open  court,"  but  have  said 
they  should  have  had  no  advantage  of  the  ex- 
ception, unless  it  were  before  plea  pleaded ;  it 
dees  not  say  it  shall  be  after  the  verdict,  or  be- 
fore the  veraict,  but  before  the  evkknce  given 
now  if  tbey  had  meant  irhat  these  geatlomen 
say,  they  would  have  appointed  it  to  be  before 
the  yeraiGli  wh&h  would  haye  indiided  thm 
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trial ;  beciase  then  it  had  been  like  the  penniog  I 
of  other  acta  of  parliament,  the  statutes  of  Jeo- 
failjBS  and  the  like,  which  Bay,  that  after  a  ver- 
dict, such  and  such  exceptions  shall  not  arrest 
a  judgment:  but  if  they  can  shew  me  any  sta- 
tnte  that  is  penned  like  this,  they  give  me  an 
answer:  all  those  statutes  are,  that  no  judg- 
ment shall  be  arrested  or  delayed  upon  such 
or«uch  exceptions  after  a  verdict:  but  here  it 
•ays  they  shall  not  arrest  judgment,  unless 
the  exception  be  taken  before  evidence  given  in 
open  court.  My  lord,  we  sabmit  it  to  you,  we 
think  the  law- makers  did  intend  somewhat  by 
that  particular  way  of  expression,  different 
from  all  other  acts  of  parliament ;  and  truly  if 
it  be  not  as  we  offer  to  yonr  lordship,  we  think 
h  can  have  no  meaning  at  all. 

Att,  Gen.  'Truly,  my  lord,  we  think  it  is 
▼ery  plain  what  the  parliament  meant,  by  this 
clause  in  this  act ;  the  design  was,  to  restrain 
the  prisoner  from  moving  in  arrest  of  judgment, 
for  mis-spelling,  or  false  Latin,  or  little  matters 
of  form,  if  he  did  not  move  it  in  a  proper  time, 
having  such  a  liberty  allowed  him,  as  to  have  a 
oopy  of  the  indictment  so  many  days  before 
lie  was  compelled  to  plead  :  they  insist  upon  it, 
that  the  words  are,  before  evidence  given ;  it  is 
80 :  hot  what  can  be  the  meaning  of  that?  It 
must  be  kt  such  time  as  the  law  allows ;  it  is 
not  making  a  new  method  of  trial  3  you  shall 
take  exception  before  the  evidence,  that  is,  be- 
fore the  trial,  for  it  can  never  be  intended,  that 
they  meant  to  alter  the  course,  and  let  the 
cotsnsel  break  in  between  the  time  of  the  iory's 
being  sworn,  and  the  evidence  given ;  tnat  by 
no  law  oonld  ever  have  been  done  before. 

Sir  B.  Shower.  iPray,  Mr.  Attorney,  when 
wonld  you  have  ns  do  it? 

Att.  Gen,  Regularly  before  plea  pleaded,  at 
l^ast-wise  before  the  jurv  be  sworn. 

L,  C.  /.  Undoiibtetily  tjiis  is  not  regular,  it 
is  contrary  to  all  the  course  of  practice,  it  w 
not  lair  dealing  with  the  court.  But  then  there 
is  another  consideration  in  the  case,  that  I 
wonld  have  von  thinic  upon:  if  so  be  this  bad 
been  at  a  trial  by  Niti  Prius^  then  the  judge  of 
Nisi  Prka  is  only  to  try  the  issue ;  but  now 
here  the  very  record  is  before  us,  and  we  are 
judges  of  the  record,  as  well  as  we  are  to  asist 
the  jury  in  trying  the  issue.  Now  take  it  in 
any  other  ease  of  the  like  nature ;  suppose  a 
trial  at  the  bar  in  any  civil  cause,  though  this 
be  contrary  to  practice,  and  the  court  not  fairly 
dealt  with,  vet  when  we  have  the  record  before 
us,  and  fincf  an  error  in  the  record,  cannot  we 
quash  the  indictment  and  discbarge  the  jury  ? 
That  is  the  question,  Mr.  Attorney,  though  I 
must  confess,  I  do  not  know  that  it  has  tieen 
practicable. 

Att.  Gen.  No,  my  lord,  in  a  case  of  treason, 
where  the  ^ury  are  once  charged,  they  are  to 
give  a  verdict,  they  must  either  acquit  or  con- 
vict. 

Sir  JB.  Shower.    It  was  done  in  Whitebread's 
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Att,  Gen,  But  I  know  what  has  been  usu- 
ally thought  in  that  case,  and  I  believe  they 
cannot  shew  me  another. 

L.  C.  J.  Nay,  that  this  is  a  very  irj«gulac 
motion,  is  very  plain. 

SoL  Gen.  Ciertainly,  my  lord,  yon  must 
take  it  as  the  law  was  oefore  this  act,  for  this 
clause  does  nothing  for  the  prisoner,  but  is 
against  him. 

L.  C.  J.  1  know  it  is  not  for  the  adranta^ 
of  the  prisoner,  therefore  I  put  it  as  a  case  m 
an  action,  or  an  indictment,  as  the  law  waa 
before,  whether  this  being  a  trial  in  the  same 
court  where  the  indictment  was  found,  and  we 
find  an  insulBSiciency  in  the  record  before  us^ 
whether  we  cannot  quash  the  indictment? 

Sol.  Gen.  Your  lordship  mentions  civil  ac- 
tions ;  with  submission,  nothing  of  that  kind 
conid  be  done  after.once  the  cause  came  to  trial, 
but  in  criminal  causes  according  to  the  course 
of  practice,  which  will  always  he  the  law  till 
particularly  altered ;  I  believe  nobody  can^  pre- 
tend that  after  issue  joined,  and  a  jury  charged, 
any  one  can  move  to  quash  the  indictment.  I 
think  I  have  heard  it  ot\en  said  in  this  court, 
that  in  capital  cases,  as  high-treason,  you  may 
pot  in  a  plea  in  abatement  of,  but  not  a  motion 
to  ouash  an  indictment;  I  am  sure  it  was 
disallowed  where  I  moved  to  quash  an  in« 
dictment  of  murder,  let  them  but  show  any 
precedent  of  this  nature. 

Sir  B.  Shower,  We  will  show  you,  though 
this  is  the  first  case  upon  this  act  of  pai'liament, 
therefore  to  shofv  any  practice  upon  it  would 
be  very  hard  to  require  of  us. 

X.  U.  J.  But  can  you  ahow  it  before  this 
claiue  in  this  act  of  parliament  ?  which,  as  I 
told  you,  is  not  for  your  advantage ;  it  does 
not  give  that  liberty  that  you  desire. 

Sir  B.  Shower.  All  tlie  clauses  in  this  act 
of  parliament  showed  their  intention  was 
tills,  that  the  sense  of  the  law-makers  was, 
that  we  should  have  this  liberty  at  any 
time  before  evidence  given,  for  it  there  l>e 
such  words  as  showed  l^ey  thought  it 
might  be  quashed  at  any  time,  though  they 
were  mistaken  in  the  practice,  vet  we  shall 
have  the  liberty  that  they  intended  us ;  and 
the  wording  of  this  act  snows,  that  the  parlia- 
ment thought  it  might  be  done  after  the  trial 
begim,  before  evidence  gjveii,  because  they 
restrain  us  from  taking  those  exceptions  after 
the  evidence  given ;  and  it  is  no  prejudice  to 
the  king  at  all,  really,  it  is  ni)ihr  for  the  ad- 
vantage of  the  prosecution,  because  there  is 
none  of  the  evidence  dtsclobed,  and  therefor* 
if  the  indictment  should  be  fountf  faulty,  still 
the  evidence  remains  undiscovered  upon  ano« 
ther  indictment ;  and  1  have  qften  heard  H 
said  at  this  bar  in  cases  of  indictments  ibr  fe- 
lony or  treason,  as  murder,  or  the  like ;  if  any 
one  did  come  as  amicus  curia,  and  acquaint- 
ed the  court,  that  tUey  were  going  to  proceed 
n^^ioan  erronev.s  record,  or  give  an  erroneous 
jnilgmetit,  or  «lo  any  other  erroneous  act,  be 
ought  to  he  rtxeived  with  kindness,  becfuuifs 
he  would  prevent  a  wrong  doing. 
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Z.  C.  J,  That  is  in  the  juroper  time,  not  to 
interrapt  the  trial  when  the  jury  b  once  sworn. 
.  Sh-  B,  Shower.  We  are  rcaJy  to  offer  oar  ex. 
ceptionsy  and  we  hope  it  is  noprnudice  at  all  to 
the  kin^  before  the  evidence  of  the  fact  isgiren. 

Mr.  rhipp$.  My  lord,  I  perceive  that  this 
clause,  as  they  would  have  it,  is  intended  to 
prevent  us  from  roovine  that  in  arrest  of  judgr. 
ment,  which  we  could  have  moved  before,  and 
ties  us  up  to  do  it  before  evidence  given ;  now 
I  would  fain  know,  if  we  could  not  before  this 
act  move  in  arrest  of  judgment  for  mis-spel- 
ling, or  false  Latin,  or  improper  Latin, 

Att,  Gen,  You  might,  no  doubt  of  it. 

Mr.  Pkipps.    They  say  we  might ;    why 


the  verdict,  and  that  time  is  abridged  by  the 
act  of  parliament,  which  directs  &at  it  shall 
be  before  evidence  given  in  open  court,  sure 
we  may  take  any  time  before  the  evidence 

S'ven,  and  shall  not  be  restrained  further  than 
e  letter  of  the  law  has  restrained  us ;  for 
this  act  was  intended  for  the  benefit  of  the  sub- 
ject, and  ought  to  be  construed  as  much  in  their 
Ikvour  as  the  letter  of  it  viOl  permit. 

Att»  Gen,  No  doubt  of  it,  it  is  to  be  done 
before  evidence  given :  but  the  question  is,  at 
what  time  it  must  be  before  the  evidence  given, 
whether  it  must  not  be  at  such  time  as  by  the 
course  of  practice  and  usage  of  the  law  it 
sfaonld  have  been  done  before ;  if  you  will  sa- 
tisfy my  lord  and  the  court  that  ever  such  an 
exception  was  taken,  or  an  indictment  quashed 
between  the  swearingof  the  jury  and  the  giving 
the  evidence,  ye  say  something ;  but  I  be- 
lieve not  one  mstance  of  that  nuturt  can  be 
Siven,  and  therefore  it  is  very  irregular  for 
lem  to  do  it. 

L  C.  J.  They  do  not  pretend  to  it,  for  aught 
I  hear,  for  1  would  put  them  upon  it,  to  show 
me  whether  they  could  do  it  before. 

Sir  B,  Sfuncer,  I  do  not  question,  my  lord, 
but  it  might  be,  with  submission. 

Mr.  Conyert,  Did  you  ever  know  it  before 
that  any  one  undertook  to  inform  the  court  as 
amicuM*  curuB,  but  it  was  to  prevent  a  wrong 
judgment  ?  And  for  that  you  have  your  pro- 
per time  either  before  plea  pleaded  by  motion 
to  quash  the  indictment,  or  after  vertiict  to  ar- 
rista  judgment;  this  act  of  parliament  han 
restrained  you  in  particular  instances  that  are 
mentioned  from  doing  it  after  verdict  in  arrest 
of  judgment;  but  having  given  you  a  copy 
of  the  mdictment  before  yuo  pleaded,  you  have 
had  a  proper  time  to  make  these  exceptions  ; 
and  if  you  have  lapsed  your  time  you  come  too 
late  to  do  it  now,  for  sure  nobody  ever  made  a 
motion  to  quash  an  indictmti|t  after  issue  join- 
ed, and  the  jury  sworn. 

SoL  Gen.  My  lord,  I  would  only  mention 
one  case,  and  that  was  of  sir  Richard  Mansell, 
upon  ap  indictment  of  murder,  for  killing  the 
apotheeaCy  in  Holbom ;  I  did  myself  move 
to  quash  the  indictment,  because  it  was  noX 
expressed  in  what  year  of  the  king  the  fact 
was  done:  but  the  court  was  of  opinion  we 
09Qld  not  moTe  ttf  quash  an  indictment  for  thaly 


or  any  such  nolorioae  crime,  till  after  the  foct 
determined. 

L,  C.  J.  No,  we  were  always  of  that  opi- 
nion, never  to  alk>w  motions  to  quash  indict- 
ments for  peijury,  murder,  or  any  great  of- 
fence, but  it  must  be  moved  in  arrest  of  judg- 
ment afterwards. 

Mr.  Cowper.  My  lord,  these  gentlemeo 
seem  to  beg  the  qnestiou  upon  this  act  of  par^ 
liament,  as  if  it  had  appointed  this  to  be  the 
time  of  making  exceptions  to  the  indiotment ; 
the  act  of  parliament  does  not  say  you  shail 
make  your  exception  immediately^  before  the 
evidence  given  in  open  court,  as  if  it  had  point- 
ed out  and  directed  to  them  that  particular 


Iheo,  if  we  could  have  a  time  to  move  it  after    time,  that  then  they  sliould  take  their  excep 


tion  and  no  other  time :  The  act  has  only  set 
a  bound,  that  they  shall  not  do  it  afterwards  ; 
but  as  to  the  particular  time,  it  is  left  as  it  was 
before  to  the  regular  course  and  method  of  pro- 
ceedings, which  is  before  plea  pleaded. 

Mr.  FhippB,  My  lord,  they  do  not  answer 
my  objection ;  it  is,  it  seems,  a  restriction  of  a 
liberty  that  we  had  before  of  moving  in  artest 
of  judgment ;  if  i<o,  we  ousht  not  to  be  re- 
strained further  than  weare  uy  the  words  of  the 
act  of  parliament,  which  say,  before  evidence 
given,  that  is,  at  any  time  before  evidence  given, 
as  well  after  as  before  plea  pleaded.  ' 

Sir  B.  Shower.  1  would  ask  these  gentlemen, 
whether  the  law -makers  intended  that  we 
should  have  no  advantage  of  excepting  against 
false  spelling  and  improper  Latin  ? 

Mr.  Confers,  Yes,  they  did,  but  that  yoa 
should  do  in  your  proper  time. 

Sir  JB.  Shower.  Then  the  time  for  doing  it 
must  be  that  which  tbe  wofds  of  the  law  say, 
before  the  evidence  given  in  open  court,  and 
that  is  now. 

Mr.  Conyert,  No,  you  might  have  come  at 
the  day  of  arraignment,  and  have  taken  the  ad- 
vantage of  it  then  before  you  had  pleaded. 

L.  C.  J.  Ye  have  had  my  opinion  what  I 
think  of  it,  my  lords  and  brothers,  1  suppose, 
will  tell  you  theirs. 

L.  C.  J.  Treby.  My  Lord  Chief  Justice  has 
delivered  his  opinion  in  this  matter*  and  be 
thinks  fit  that  we  should  deliver  ours.  1  think 
this  motion  of  the  prisoner's  counsel  to  quash 
this  indictment  alur  the  jury  sworn,  is  iire- 
gular  and  quite  out  of  season ;  the  intent  of 
tnl"*  clause  in  this  act  of  parliament,  certainly 
was  not  in  favour  of  the  pnssouer ;  it  abridgetn 
him  of  a  liberty  he  had  before,  bat  gives  nia 
nothing :  for  the  law- makers  did  tSiuk  they 
had  given  the  prisoner  an  extraordinary  &vour 
in  the  foregoing  part  of  the  act,  in  giving  him 
a  copy  of  the  mdictment  five  days  before  he 
should  plead,  and  a  copy  of  the  pannel  two  days 
before  he  should  be  tried,  and  albwiog  bim 
counsel :  and  all  these  advantages  were  to 
enable  him  to  ouash  the  indictaaeot,  or  tbe 
process  retnmea,  for  the  clause  extends  to 
both ;  the  words  are,  "  That  no  indictment  nor 
process  or  return  thereupon,  shall  be  quashed 
on  the  motion  of  the  piisoner  or  hia  ooansei  for 
mis-wciting,  mia-ifeUij:^^  fidie  or  iofroper 
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Itlio,  aaktft  csoepli<m  CMKMrnkif  tb#  fluae  be 
taken  and  made  in  ihe  r«8peoliv#  couK  where 
such  trial  shall  be  by  the  pmotter  or  his  coaa* 
sel  assigned  befc»rc  any  evideDee.ffif  en  in  ojien 
court  upon  such  indictiiwot,  Dorsoall  any  such 
mis-wrtlin'^,  &e.  aller  ooovictiqa  be  any  cause 
to  suy  jiiftginenl :"   Therefore  thejr  made  this 
extraordinary  proFision    to  restrain  the  jiri- 
ftoner,  in  part,  by  this  daute ;  aa  much  as  14 
say  you  have  an  advantage  of  the  cop^  of  the 
ifidictmeot,  and  you  may  make  use  of  that  to 
quash  it  by  motion,  if  Jioutliink  fit,  as  you  may 
also  the  process,   but  it  shall  be  *  before  evi* 
deoce  given.'     It  is  true,  those  are  the  words, 
bnt  the  iisiqg  that  term,  vtx. '  quaslunff'  such 
indictmeni  or  process,  shows  it  must  oe  done 
in  such  a  way  and  time  as  is  proper  for  quash* 
iiig ;  and  the  very  words  are,  that  it  shall  be 
upon  motioq.    Now  we  are  to  ex|»ound  those 
words.    And  I  say,  a  motion  to  quash  an  in* 
dictment,  must  be  understood  a  atojtion  in  the 
proper  season,  which  I  think  is  before  plea 
pleaded;  hulat  least  before  the  jury  is  sworn. 
There  were  three   limes   when  the  prisoner 
mi^hi  have  had  the  advantage  of  a  fault  in  the 
indictment  before  this  act.     1.  By  motion  to 
quash  it  betore  plea  pleaded.      8.  Then  after- 
wards in  arrest  of  judgment :  and  3.  After  that 
by  writ  of  error.     Now  this  clause  of  this  act 
takes  away  the  privilege  of  moving  in  arrest  of 
judgment  for,  mis- writing,  &c.  bwit  saves  the 
advantage  u^on  a  writ  of  error,  and  upon  a 
motion  to  quash  the  iadictraent.    We  are  to 
consider  what  is  a  proper  time  for  a  motion  to 
oiiash  an  indictment ;  the  motion  is  to  be  BMuie  to 
toe  coart  audi  to  them  alone.  It  is  not  to  be  made 
to  the  court  aud  the  jury.     When  the  jury  is 
sworn  all  application  is  to  be  made  lo  the  court 
as  having  a  jury  present  which  they  are  to  as* 
sist  in  the  trial  and  determination  of  the  faot 
•nly.  What  use  then  is  there  of  the  jury,  when 
you  make  this  motion,  which  consist*  only  in 
pointaof  law  f  They  must  stand  by  and  be  out 
of  office  all  tlie  wUik  this  motion  is  making: 
and  it  Is  not  reasonable,  nor  certainly  ever  was 
intended,  that  after  a  jury  is  sworn  to  try  a 
matter  of  fady  they  should  stand  idle  while  you 
move  a  thing  which  you  8hou|d  have  moved 
before  they  came  to  the  bar:   auppose  ^ou 
ahottld  now  move  some  exception  to  w  Venire, 
and  the  return  thereupon,  should  we,  when  we 
and  you  also  have  admitted  the  jury  to  be 
sworo,  quash  tlia  preoess  whereby  they  are  re- 
luriied  ?  And  yet  wa  may  as  well  do  that  as 
ibis.      For,  the  act  provides  in  the  very  same 
words  cxmcerning  quashing  process  and  indict- 
manta.      Bui  when  the  jury  is  sviorn,  and 
ready  to  receive  their  evidence,  sure,  then  it  is 
ottl  of  all  season  tu  make  such  a  motion  ;  there- 
lore  I  do  not  think  the  parliament  intended  by 
this  clauM  (wbioh  was  a  kind  of  excepttoa  to 
the  fiftvour  the  prisoner  received  by  having  the 
copy  of  the  indictment)  to  institnta  a  new  om- 
iImmI  of  fMnoecediatfs  for  motions  lo  quash  in- 
dktaaeiits,  even  when  a  jurv  is  at  the  bar  and 
twom  lo  try  the  issaCt  and  there  ianocliiog 
proper  to  be  proceeded  upon,  but  only  to  bair 


the  avideaoe  produced  for  the  proef  of  that 
issue,  till  the  jury  is  discharged.  But  still 
this  I  would  say,  this  is  a  new  case,  aad 
upon  a  new  statute.  I  am  truly  ofofMAion, 
that  the  motion  is  altogether  unseasonable 
and  irregular,  and  it  should  have  been 
made  before,*  and  ^ou  had  a  fiill  oppor* 
tunity  tu  make  it  this  day  seven -night  beibro 

Klea  pleadeil,  and  you  might  likewise  to  day 
efore  the  jury  wais  sworn  ;  therefore  when  the 
jurv  are  now  «t  the  bar  actually  entered  into, 
and  employed  upon  the  service,  the  court 
ought  not  to  be  interrupted  by  such  a  motion. 
Yet  nevertheless  I  would  propound  this,  that, 
seeing  it  is  a  new  case  and  ujion  a  new  statute^ 
the  court  would  forgive  the  irregularity,  Tfor  I 
think  it  does  need  forgiveness)  and  if  the  king's 
counsel  will  consent  to  it  ^to  prevent  any  error 
or  any  pretence  of  bardsoip  upon  a  new  law) 
that  we  should  bear  their  exceptions. 

X.  C.  Banm.  (Sir  Edward  Ward).  This  act 
of  parliament,  as  it  has  given  a  benefit  to  the 
prisoner  that  he  had  not  before,  in  allowing  him 
a  copy  of  his  indictment,  in  order  to  his  making 
exceptions  ;  so  it  bas  restrained  him  as  to  the 
time  of  making  those  exceptiona :  that  be  should 
have  time,  there  is  no  doubt:  the  time  limited 
for  it,  as  this  act  says,  must  be  before  evidence 
given,  because  they  thought  it  unreasonable  that 
there  should  be  any  quashing  of  the  indictment 
after  such  time  as*the  king  bad  given  any  evi* 
dence  whatsoever  in  the  case ;  ibr  that  wouM 
be  a  discovery  of  the  king's  evidence,  and  great 
inconveniences  would  ensue  thereupon ;  but 
the  question  is  at  what  time  this  is  to  be  done  ; 
whether  it  msy  be  at  any  time  before  evidence 
given  or  no ;  it  did  intend  surely  that  the  mo- 
tion to  quash  the  indictment  and  the  exceptions 
to  it  miy^lit  have  their  proper  eflfect,  and  that 
most  be  before  the  trial ;  for  it  was  not  the  iiw 
tent  of  the  act  to  alter  the  method  of  proceed* 
ings,  and  it  is  to  no  purpose  at\er  the  jury  is 
sworn,  for  then  their  proper  office  is  to  deter^ 
mine  the  fact ;  now  if  before  this  act  of  parlia* 
ment  it  never  was  allowed  to  take  any  soch  ex* 
ception  as  this  after  the  jury  sworn,  it  will  be 
consistent  wiih  the  words  of  the  act  of  parlia* 
ment,  which  are,  '  That  it  slialt  be  done  before 
*  evidence  given' :  if  then  it  be  in  the  regular 
time  for  motions,  which  is  before  plea  pleaded 
or  jury  sworn,  that  is,  before  evidence  given ; 
for  it  IS  not  said,  as  Ur.  Cowper  observsKi,  that 
it  should  be  immediately  before  the  evidence 
given,  1  Uiink  sure  such  an  exposition  as  was 
Ibrnierly  made  ought  to  be  made  in  this  case, 
the  time  not  beiug  precisely  fixed  by  this  act ; 
if  there  were  a  certain  time  determined  when 
men  should  take  their  exceptions,  as  we  know 
it  has  been  in  practice  before  issbe  joined,  then 
after  the  jury  is  sworn  it  is  an  impro}ier  time 
then,  I  think,  to  make  such  exceptioas :  \  de 
not  suppose  this  act,  as  to  the  metnod  of  pre* 
ceediogs*— ,  than  it  was  before,  but  this  ex- 
oeptioo  ought  te  be  taken  before  plea  pleaded ; 
truly  it  is  a  new  act  of  parliament,  and  this  is  se 
far  within  the  words  of  the  act  that  it  is  before 
eridsooe  girePi  as  the  oooosel  for  the  priseoer 
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ftay.  If  this  can  be  ^▼erned  and  ruled  by 
prooeediDfifs  and  practice  in  former  times  io 
cases  not  of  felony  or  treason,  but  only  in  cri- 
minal cases :  If  nobody  should  suffer  bv  any 
interpretation,  1  should  think  it  ou^ht  to  bear  a 
conformable  oonslniction  to  what  the  practice 
was  before.  1  lake  it  you  have  lost  the  regular 
time  for  makiofir  your  exception,  and  you  invert 
^the  whole  method  of  proceedings  lUpon  trials : 
for  to  what  purpose  is  it  to  take  exceptions  to 
quash  the  indictment  when  the  jury  are  once 
charged  with  it  ?  If  it  be  an  indictment  that 
ought  to  be  quashed,  the  jury  ought  not  to  lie 
charged,  you  have  had  two  times,  and  they  are 
lK>th  of  them  elapsed,  for  this  matter,  that  is,  at 
the  arraignment,  and  before  the  jury  sworn; 
yet  I  would  propose  it  to  the  king's  counsel  as 
my  lord '  chief  justice  of  the  common  pleas 
,has  done,  it  being  a  new  case,  that  it  should  be 
better  considered  of  and  agreed  upon,  that  in 
these  cases  we  may  go  on  upon  a  certain  rule 
that  it  may  be  established  for  all  time  to  come. 

Just,  ifevile.  I  would  begin  with  the  pro- 
posal, because,.!  believe,  I  may  not  be  so  clear 
in  my  opinion,  otherwise  I  must  deliver  my 
thoQghts  according  to  my  judgment,  but  I 
would  have  the  king's  coupsel  consider  of  the 
proposal. 

Att,  Gen.  My  lord,  for'  us  to  consent  to  that 
in  such  a  case  as  this,  where  the  court  thinks  it 
not  regular,  would  be  pretty  hard  to  desire  of 
us;  if  any  thing  of  advantage  should  happen 
on  the  other  side,  1  verily  think  the  counsel  for 
the  prisoner  will  not  be  so  ready  to  consent  to 
wave  any  such  advantage,  nor  am  I  for  asking 
them  to  do  it ;  this  clause  goes  only  to  some 
faults  in  the  indictment ;  mis-spelling,  mis- 
writing,  false  and  improper  Latin,  that  is  all  that 
they  are  restrained  from  moving  in  arrest  of 
judgment ;  any  thing  else,  any  uncertainty  or 
other  matter,  that  is  not  comprehended  under 
these  particulars,  they  may  take  advantage  of 
to  move  in  stay  of  judgment  af^er  a  verdict; 
this  clause  does  only  abridge  them  from  moving 
in  arrest  of  judgment  for  mis-writing,  mis-spel- 
Ting,  false  or  improper  Latin ;  therefore  if  your 
lordship  should  tliink  it  reasonable  we  should 
consent  to  let  them  in  to  make  any  exception 
now,  it  must  be  confined  to  those  particular  ob- 
jections of  false  and  improper  Latin,  there  can 
be  no  colour  to  make  the  liberty  larger,  because 
for  any  thing  else  they  are  not  restrained  from 
moving  it  in  arrest  of  judgment,  for  there  can 
be  no  hardship  in  that  case,  as  I  think,  they 
have  no  reason  to  complain  that  there  has  been 
in  any  other  part  of  the  case ;  but.  for  those 
particulars  that  there  may  be  no  complaint  of 
hardship,  if  your  lordship  thinks  it  reasonable 
we  should  consent,  it  may  be  we  may  be  pre- 
.  Tailed  upon  to  do  it,  though  whatever  hardship 
dpel  happen  it  is  t-beir  own  fault,  and  the  pri- 
aober  may  thank  his  own  counsel  for  that  hard- 
ship :  if  we  assist  them  now  to  let  them  in,  it 
ought  to  be  taken  as  a  ^at  kiDdnea8;.and 
tniiy,  my  lord,  I  am  unwilling  to  do  any  thing 
that  your  lordship  and  the  court  should  think 
hard  upon  the  prisoner*    Certainly  it  is  the 


fault  of  their  own  counsel,  now  the  law  has  al- 
lowed the  prisoner  counsel,  not  to  take  the 
proper  time,  and  pursue  the  iisoil  methods ; 
and  it  is  a  strain  beyond  what  is  usual,  that  we 
must  help  their  faults  by  our  consent :  however , 
if  the  court  think  it  reasonable,  I  snail  not  be 
against  it,  but  then  I  am  sure  the  court  will 
take  care  they  shall  be  confined  to  those  parti- 
culars that  are  mentioned  in  the  act. 

X.  C.  J.  No  doubt  of  it :  Therefore  sir  Bar- 
tholomew Shower,  are  your  exceptions  for  mis- 
spelling, mis-writing,  or  false  or  improper 
Latin  ?  for  if  they  be  such  things  as  you  may 
move  in  arrest  of  judgment  and  have  that  ad- 
vantage, then  there  is  no  cok>ur  that  we  should 
break  through  all  the  rules  of  proceedings  to 
admit  such  an  irregular  motion  as  this. 

Sir  B.  Skower,  My  lord,  in  the  case  of  the 
life  of  a  man  I  will  not  take  upon  me  to  say 
what  is  mis-spelling,  mis-writing,  or  false  or 
improper  Latin,  or  what  is  substantial ;  but  all 
that  I  My  b,  I  bare  five  exceptions,  every  one 
of  them  importa  a  doubt,  as  1  take  it,  worthy 
the  consideration  of  the  court,  and  some  of  them 
effectual  enough  to  quash  the  indictment ;  but 
for  me,  when  a  man's  life  is  at  stake,  and  it 
partly  depends  uyoa  me  as  his  counsel,  to  say 
what  is  proper  or  improper  Latin,  or  to  admit  it 
to  be  matter  of  substance,  and  then  Io- morrow 
to  have  it  come  and  told  me,  you  should  have 
moved  this  to-day,  then  I  am  sure  they  would 
have  reason  to  say,  it  was  the  fault  of  the  pri- 
soner's counsel;  for  he  would  have  chosen 
very  ill  counsel,  in  me,  1  confess,  if  I  should 
consent  to  put  any  such  disadvantage  upon 
him.  I  beg  the  favour  that  I  may  have  the  li- 
berty to  propose  my  objections,  which  I  think 
are  woKn  considenngof ;  it  is  for  the  advan- 
tage of  the  king  for  us  to  take  our  exceptions 
all  together,  because,  else,  if  any  of  them  prove 
material,  the  trouble  of  the  trial  will  be  hut 
mispence  of  time. 

L.  C.  J.  No,  we  cannot  bear  all  your  ob- 
jections, but  those  that  are  mentioned  particu- 
larly in  the  act  of  pariiament !  for  sucn  as  are 
not  mentioned  in  the  clause,  you  have  a  pro- 
per time  to  move  them  in  arrest  of  judgment. 

Sir  B,  Sho9>er.  Then  we  will  put  those 
that  are  within  the  act. 

Att,  Gen,  If  we  do  any  thing  by  way  of 
consent  in  this  mattery  we  must  insist  upon  it, 
that  they  be  confined  to  the  particulars  in  the 
Act ;  we  desire  they  may  open  their  objections 
to  the  court,  and  if  the  court  shall  ihiuk  they 
are  properly  under  those  heads,  then  they  will 
consider  of'^  them,  if  the  court  be  of  another 
mind,  then  they  must  be  reserved  till  the  pro- 
per time. 

£.  C.  J.  Do  you  consent  then,  Mr.  Attorney, 
that  they  shall  now  take  those  exceptions  that 
are  mentioned  in  the  act  of  pariiament  ? 

Att.  Oen.  If  the  court  think  it  reasonable 
upon  those  terms,  I  doJ 

Just.  Fowyt,  Let  them  open  them  if  yoor 
lordship  please,  and  let  us  keep  the  power  in 
our  own  Lands  ta  do  as  our  discretions  shall 
direct. 
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L,  C.  /.  Truly  I  do  not  know  wliether  we 
cao  do  aoy  thing  in  this  matter,  I  question 
much  whether  it  be  discretionary  in  us  to 
break  through  all  the  common  method  of  pro- 
ceeding, and  admit  of  such  irregularities. 

L.  C.  J.  Treby,  I  have  a  great  bclination  to 
hear  them,  tAat  we  may  get  rid  of  tliese  pre- 
tended exceptions,  which  I  am  apt  to  think 
will,  when  opened,  disappoint  the  expectatiQns 
that  may  be  raised  by  this  mentioning  them  in 
general ;  for,  1  have  that  opinion  of  the  ability 
and  circumspection  of  the  counsel,  that  1  be- 
lieve if  they  had  had  exceptions  sufficient  to 
auash  the  uidictment,  we  should  have  heard  of 
lem  at  a  time  more  pro|>er  than  this  now  be- 
tween the  swearing  the  jury  and  giving  evi- 
dence to  them.  But,  possibly,  the  counsel 
may  think  fit  to  make  an  essay,  and  try  what 
.can  be  got  out  of  this  unusual  expression  in 
tlijs  new  act. 

L.  C  /.  No,  no,  I  know  this  is  a  piece  of 
art,  and  the  court  is  not  well  dealt  with  in  it. 

L.  C  J.  Treby,  Indeed  I  am  very  willing 
to  hear  them  for  that  reason. 

L.  C.  J.  1  look  upon  it  only  as  mere  trick, 
and  a  piece  of  art  to  take  the  opinion  of  the 
court. 

Sir  B.  Shower.  My  lord,  it  was  my  mistake 
then ;  for  I  take  it,  if  the  act  of  parliament 
had  intended  otherwise,  they  would  have  ex- 
pressed it  otherwise. 

L,  C.  J.  Does  the  act  of  parliament  give  you 
another  liberty,  and  a  greater  than  you  bad 
before  ?  does  it  not  design  to  abridge  you  of  a 
liberty  that  yon  had  before  P  Certainly  it  never 
intended  that  the  conrt  should  admit  of  any 
irregular  proceedings.  . 

Just.  Bomeli.  You  should  have  timed  your 
motion  better ;  for  certainly  now  the  junr  is 
charged  they  must  give  a  verdict  either  of  ac- 
quittal or  conviction ;  and  if  you  move  to  quash 
the  indictment,  and  your  exceptions  are  ma- 
terial, the  jury  cannot  proceed ;  you  see  what 
a  pass  your  motion  has  brought  it  to,  'tis  cer- 
tainly a  mighty  irregular  motion. 

L.  C.  J.  iVe^y.  What  judgment  would  you 
have  us  give.f  1  would  ask  you  that:  if 
any  exception  were  moved  before  the  jury 
were  swcnto,  and  it  proved  material,  the  proper 
judgment  were,  that  the  indictment  be  quash- 
^ ;  but  now  they  are  sworn,  what  judgment 
must  we  give  ?  Must  we  not  expect  the  ver- 
dict of  the  jury  first  upon  the  fact?  And  must 
we  then  give  judgment  upon  your  exception  ? 

Sir  fi.  Shaker,  I  know  not  whether  your 
lordship  may  not  give  judgment  first  to  quash 
the  indictment,  and  then  discharge  the  Jury. 

L.  C.  J.  Treby.  And  what  if  we  do  not  find 
cause  to  ouash  it,  then  you  will  say,  we  must 
ffo  on  with  the  evidence,  as  we  were  going  be- 
fore this  interfering  P  Are  we  to  be  doing  two 
things  at  onee  ?  1  am  pretty  certain  you  can 
show  me  no  precedent  for  any  like  proceedings 
io  any  case :  it  is  coufounmng  the  offices  of 
the  judge  and  jorv. 

Mr.  thi/tp».  If  yonr  lordshipa  tried  the  ra- 
tdilf  of  our  aiceptioAif  and  nod  oooaaion  to 
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quash  the  indictment,  there  will  be  no  need  of 
a  Jury. 

L.  C.  J.  Upon  the  statute  of  Jccfaila  in  a 
civil  cause,  suppose  at  a  trial  atUar,  it  appeara 
upon  the  face  of  the  declaration,  that  there  ia 
such  a  mistake  as  will  be  cured  by  the  verdict; 
but  if  the  party  had  demurred,  and  shown  it 
for  cause,  it  would  have  been  fatal.  Do  you 
think,  when  he  hss  waved  the  benefit  of  de- 
murrer and  pleaded  to  issue,  that  yoa  shall 
move  this  and  help  yourself  by  such  a  motion, 
because  it  will  be  helped  after  a  verdict  f 

Sir  B.  Shower,  If  this  act  had  been  worded 
as  that  Statute  of  Jeofailei  ib,  it  may  be  we 
might  not. 

X.  C.  J.  Why,  it  is  net  said,  in  the  Statute 
of  JeqfaiUs,  that  it  shall  be  good  after  issue 
joined,  before  the  jury  is  charged  or  sworn, 
but  that  it  shall  not  be  ^ood  after  the  verdict. 

Sir  B,  Shower,    It  u  before  the  evidence 

JL  C.  J.  Could  he  do  so  in  any  case  befim 
this  act,  and  does  the  act  enlarge  your  lib^y, 
or  abridge  it  f 

L*.  C.  J.  Trehy.  Sir  Bartholomew  Shower, 
you  insist  upou  part  of  the  words  of  the  act  of 
parliament ;  it  says,  No  indictment  or  procesa 
shall  be  quashed  upon  the  motion  of  the  pri- 
soner or  his  counsel,  unless  it  be  made  berore 
any  evidence,  &c.  Now,  I  snppose,  the  par- 
liament use  that  expression, '  upon  the  motion,' 
in  the  same  sense  as  it  is  uaecf  in  law,  viz.  far 
such  a  one  as  should  be  in  the  time  when  mo- 
tions for  quashing  the  indictments  are  proper- 
ly to  be  made ;  now,  when  is  that  ?  It  is  plain, 
it  was  always  before  the  jury  come  to  the  bar, 
nay  before  the  plea  of  the  party.  If  that  be 
the  proper  time  to  make  such  a  motion,  then 
that  expression  in  this  act  of  a  *  motion  to  qilash 

*  the  indictment'  will  very  well  help  to  con- 
strue the  other  part  of  the  clause  that  you  in- 
sist upon :  For  if  the  motion  be  made  before 
plea  pleaded,  it  is  certainly  before  the  <  evi« 

*  dence  given'  in  yonr  sense.  And  1  conceive, 
that  under  that  expression  [evidence  given] 
which  signifies  the  main  part,  the  parliament 
intended  to  comprehend  the  whole  proceeding 
to  trial,  beginning,  if  not  from  the  pleading 
Not  Guilty,  at  least,  from  the  swearing  the 
jury.  *  Before  evidence, gi veil  in  court,'  may 
reasonably  be  expounded,  *  Before  the  prisoner 
*'  hath  fully  entered  into  that  contestation  of  the 

*  fact,  which  is  to  be  determined  only'  by  evi- 
dence in  court.  I  attended  the  court  of  &ing'a 
Bench  a  long  time,  and  I  believe  that  1  hava 
heard  it  said  a  hundred  times,  upoo  motions  to 
quash  indictments  of  great  or  odious  offences: 
No,  try  It,  says  the  Court,  we  will  not  quash  i^ 
plead  to  it,  let  the  fact  be  tried,  yon  may  ^ea 
move  it  in  arrest  of  judgment.  Those  expiea* 
sions  shewed  that  tlie  proper  time  for  a  motieii 
to  quash  an  indictment  was  before  plea,  though 
they,  in  their  discretion,  would  not  grant  a 
motion  to  quash,  in  cases  of  such  great  offencea. 
But  sure  they  did  not  think  that  when  a  juiy 
came  to  the  bar,  it  was  a  tolerable  time  to  move 
to  quash  an  indictmcDt;  there  was  no  expeaia* 
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tioD  or  hiring  of  such  a  motion  ibeo.    And  j 
certainly  this  clause  which  is  made   wholly 
agaiiMt  the  prisoner,  should  not  be  constrned 
to  help  him  to  such  a  new  extraordinary  and 
abstrrd  liberty. 

Sir  B.  Shower,  My  lord,  witli  stibmission, 
chat  practice  goes  upon  another  reason,  ttie 
court  would  not  quash  it  at  all  upon  a  motion  ; 
this  act  of  parliament  supposes  that  vou  will 
^uash  upon  a  motion  at  any  time  berore  evi- 
dence given  :  We  never  heani  of'  a  motion  to 
quash  an  indictment  for  felony  or  treason,  but 
atill  the  court  would  always  say,  demur,  or 
plead,  or  move  in  arrest  of  judgment ;  but  by 
this  law  it  seems  the  sense  of  the  parliament 
was,  that  it  mi^ht  be  quasht  upon  a  motion. 

iS^.  Gen,  8ir  B.  Shower  is  eome  to  what  I 
aaid,  that  in  truth  there  is  do  such  thing  as 
quashinqf  an  indictment  for  treason  or  felony, 
iui  I  mentioned  in  sir  Rich.  Mansel's  case,  and 
I  think  the  rule  that  was  given  in  that  case 
win  serre  now  in  this  case ;  I  am  for  consent- 
ingy  if  they  be  kept  within  the  limits  of  the  act 
of  parliament;  but  f  must  desire  the  opinion 
of  the  court  before  we  do  consent. 

L.  C.  J.  Holt.  Aye,  aye.  Go  on,  brother 
Nevile. 

Just.  Nevile.  1  must  confess  I  cannot  bnt 
doubt,  as  this  act  is,  there  were  two  times  that 
they  had  liberty  of  taking  these  exceptions  to 
indjctments ;  but  indeed,  in  murder  and  treason 
they  were  seldom  admitted,  till  they  came  to 
more  in  arrest  of  judgment ;  but  still  there  was 
always  a  privil^e,  and  a  time  given  to  the 
prisoner,  be  the  crime  what  it  would,  to  take 
that  advantage  which  the  law  gave  him,  to 
prefent  judgment  against  him.  Now  I  agree, 
it  is  irregular  and  unseasonable  to  offer  it  now, 
and  quite  different  from  all  former  practice; 
you  might  have  done  it  before  now,  the  act 
says  expressly  it  must  be  done  before  evidence ; 
but  you  might  have  taken  advantage  before  the 
jury  was  sworn,  nay  before  you  had  pleaded, 
but  you  have  lapsed  your  time.  Yet  truly, 
notwithstanding  yon  have  lapsed  your  time,  I 
cannot  satisfy  myself  to  take  away  the  liberty 
that  the  law  has  given  the 'prisoner  sometime 
or  other,  to  except  against  the  indictment.  It 
is  plain  that  before  this  act,  after  verdict  he 
might  have  moved  in  arrest  of  judgment,  now 
he  cannot  do  so ;  whether  the  fanlt  be  in  the 
eonasel  1  cannot  tell,  but  the  great  prejudice  is 
to  the  person  that  is  to  be  tried,  who  will  now 
lie  wholly  precluded  from  making  any  advaa- 
lage  of  the  exceptbns  he  has  to  tl^  indictment, 
beoauie  by  the  act  be  cannot  move  in  arrest  of 
judgment.  This  semns  a  strong  implication 
that  the  parliament  intended  he  must  have  some 
time  or  other,  but  before  evidence  given,  to 
ofier  his  exceptions.  I  say  this  only  to  those 
particular  things  that  are  mentioned  in  the  act, 
mis-writing,  mis -spelling,  false  or  impropet 
Latin ;  as  to  these  four  particular  things  which 
the  party  is  barred  from  moving  in  arrest  of 
judgment,  I  cannot  satisfy  myself  but  that  he 
■bould  have  one  time  or  another  to  take  this 
advantage  bafore  the  evidence  gtven,  and  there* 


fbre  I  think  he  should  have  it  now :  H  is  true, 
it  is  altogetber  irregular,  the  jury  being  sworn, 
and  it  ought  to  have  been  done  before ;  but  I 
hope  if  it  be  admitted  now,  it  viill  be  widi  suck 
observation,  that  nobody  will  ever  offer  at  it  for 
time  to  come.  As  this  case  is  before  us,  and 
the  act  of  parliament,  which  perhaps  may  have 
led  the  counsel  into  that  mistake,  that  it  might 
be  any  time  before  evidence  given,  tboofi^h 
they  know  the  proper  time,  and  the  regular 
method  in  other  cases ;  yet  I  doubt  it  is  hard 
to  put  such  a  construction  n(>on  this  act  on  the 
sudden,  quite  to  debar  the  prisoner  of  the  be- 
ne6t  of  his  exceptions  to  the  indictment. 

Just.  PotflelL  I  have  already  declared  my 
opinion,  that  the  prisoner  has  'had  his  proper 
time  for  making  his  exce^itions,  but  he  has 
lapsed  that  time;  but  I  am  not  against  that 
motion  in  a  case  of  life,  upon  an  indictment  for 
so  great  a  crime  as  treason  is ;  and  where  the 
consequence  is  so  great,  if  it  may  consist  with 
the  rules  of  law,  and  it  he  the  sense  of  the 
eonrt,  and  the  king's  counsel  consent  to  let 
them  be  heanI,  I  submit  to  it,  nay  I  would 
second  or  third  that  motion  that  they  may  be 
heard. 

Just.  Eyres.  Truly  I  am  of  the  same  opi* 
nion,  1  think  we  ought  not  to  alter  the  ancient 
course  of  law  by  words  of  implication,  nor  go 
any  further  than  the  act  of  parliament  does  ex- 
press. The  act  appoints  that  a  copy  of  the  in* 
dietmeot  should  be  delivered  to  the  prisoner  so 
many  days  before,  to  enable  him  to  make  his 
exceptions,  and  therefore  deprives  liim  of  the 
benent  of  those  exceptions  after  conviction  in 
arrest  of  judgment.  I  see  no  words  in  the  act 
of  parliament  that  do  alter  the  course  of  pro- 
ceedings aa  to  this  matter,  from  what  it  was  in 
all  dvii  and  criminal  causes  before ;  persons 
mnst  take  their  advanta^  of  excepting  m  their 
proper  time,  but  when  it  comes  to  issue,  the 
next  thing  to  be  done  is  the  trial ;  and  truly  I 
must  needs  say  the  counsel  are  to  blame,  tnat 
knew  this  so  very  well,  that  if  they  have  any 
advantage  of  excepting,  they  did  not  take  that 
advanta^  sooner,  it  is  their  ftinlt ;  bnt  seeing 
it  is  so,  I  am  of  opinion  not  to  foreclose  the  pn* 
soner,  as  the  case  stands.  I  would  be  tender 
of  life,  but  at  the  same  time  I  declare  my  opi- 
nion upon  this  act  of  pariiament  as  the  rest  of 
my  brothers  have  done,  to  prevent  the  objection 
fat  the  time  to  come ;  yet  seeing  there  is  this 
misfortune,  and  there  would  be  a  hardship  upon 
th^  prisoner  by  the  defimlt  and  neglect  of  his 
counsel  in  the  ease  of  a  man's  life,  I  would  be 
so  tender  as  to  indulge  them  to  make  their  ob- 
jections now. 

Mr.  Baron  Powyt.  I  am  of  the  same  opinion 
the  prisoner  has  lapsed  his  time,  for  I  lake  it 
this  clause  of  this  act  of  parliament  has  not  al- 
tered the  common  coarse  of  proeeedings ;  nay, 
1  take  it,  it  signifies  very  little  m  this  casej  for 
certainly  it  was  intended  to  disable  the  prisoner, 
end  not  enable  him  at  all ;  and  therefore,  as 
the  case  is,  I  think  it  very  irregolar  and  im- 
practicable to  introduce  so  great  a  novelty,  as 
to  admit  the  fflstiott  forqimihinf  theiaifielp 
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sneot^  when  the  jury  19  swoni,  and  when  the 
Imct  is  the  only  single  point  to  be  detennined, 
nod  every  thing  else  ought  in  legid  course  to 
come  beiore  or  after ,  but  Tor  ui  to  confound 
ttfQe,  one  time  for  pleading,  another  time  for 
trial,  and  another  fur  arrest  of  judgment,  all  at 
once,  and  to  have  a  jury  atteodini^  merely  to 
bear  counsel  at  the  bar  moot  pomts  oi'  law, 
which  might  be  determined  either  before  or 
lifter  the  trial,  is  so  vers  irregular,  that  it  really 
introduces  nothing  but  confusion,  which  courts 
of  justice  ought  to  avuid  above  all  things,  and 
6ught  to  keep  to  the  proper  seasons  that  the 
law  allows.  Therefore,  truly,  I  think  in  strict- 
ness of  law  we  ought  not  to  allow  it ;  but  it  be- 
ing in  a  case  of  life^  and  it  being^  a  new  case 
up0u  a  new  act  of  parliament,  if  the  king's 
counsel  thinks  fit  to  consent,  I  shall  be  for  it ; 
\i*  not,  f  think  in  strictness  of  law  we  cannot 
allow  it. 

Alt.  Gen,  My  lord,  I  am  very  unwilling  to 
deny  the  prisoner  any  advantage  that  he  might 
have  had  by  this  act  of  parliament,  though  his 
counsel  have  slipt  the  proper  time ;  if  sir  Bar- 
tholomew Shower  will  say  his  exceptions  are 
fo  any  of  the  four  particular  heads  mentioned 
in  this  clause  of  the  act  of  nariiameut,  tor  we 
must  confine  them  to  that,  tnen  we  do  consent 
that  he  should  make  them  now. 

L.  C.  /.  Truly,  Mr.  Attorney,  if  you  do 
consent  that  they  take  their  exceptions  now, 
we  may  consider  of  it  whether  it  can  he ;  but  I 
know  not  how  we  cuuld  admit  them  to  that  li- 
lierty  otherwise,  for  if  there  be  apy  tiling  ma« 
teriaJ,  they  may  move  it  in  arrest  of  judi^ment. 

AU.  Gen,  And  I  believe  they  won't  say 
their  objections  are  so  slight,  as  to  be  only 
matter  of  form  ;  tliey  say  they  are  substantial, 
and  then  your  lordship  will  hear  them  in  a 
proper  time. 

oir  B.  Shower '  I  de  not  know  whether  I  am 
mistaken  in  the  law,  I  am  sure  you  are  mis- 
taken in  tlie  indictment. 

L,  C,  J.  Well,  ilo  you  consent  to  let  them 
make  their  objectiou^,  as  to  those  four  heads  in 
the  act  of  parliament  P 

Ait,  Gen.  Yes,  my  lord  ;  if  it  be  any  mat- 
ter of  substance,  that  is  out  of  the  case  at  pre- 
sent, for  the  provision  uf  the  act  of  parliament 
is  only  £(*r  mere  matter  of  form,  and  I  should 
be  very  unwilling  in  auy  point  that  is  material, 
to  make  a  precedent  in  such  a  case  as  this. 

L,  C  J.  1  confess  if  you  had  consented  far- 
iher,  1 4I0  uot  know  how  we  should  have  ad- 
miUf  il  of  it. 

L.  C.  J.  Treb^,  I  tell  yon  how  I  thought  it 
nu^ht  be  done ;  you  might  have  committed  an 
irrrgularity,  for  wbich  in  a  case  of  life,  and 
jup«m  a  new  law,  I. believe  and  hope  we  should 
bave  been  furu  ven. 

L.  C  J.  Well,  for  my  part  I  will  not  com- 
mit any  urregularity  upon  any  account  whatso- 
ever ;  1  cannot  see  how  by  law  ihev  can  tuke 
any  exceptions  to  the  indictment ;  Mr.ilttorney 
'  cannot  consent,  and  if  he  did,  I  think  it  could 
not  be,  unless  he  dii)  also  coiwent  to  discbar^e 
the  juiy  )  but  I  see  they  wjU  not«\fier  any  pb- 
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jectiona  according  to  yonr  consent,  Mr.  Attor-* 
ney,  and  therefore  pray  go  on  to  open  the  evi« 
dence. 

Att.  Gen»  May  it  |)lease  your  lordslitp,  and 
von  gentlemen  of  the  jury,  the  prisoner  at  the 
bar.  Ambrose  Rookwood,  stands  indicted  for 
high-treason,  in  compassing  and  imagining  the 
death  of  his  miyesty*  Gentlemen,  Uie  overt* 
acts  tliat  are  laid  in  the  indictment  to  prove  thig 
treason,  are;  that  he,  together  with  divera 
others,  had  frequent  meeting^s  and  coosultationa 
in  order  to  assassinating  his  majesty's  royal 
person,  and  did  provide  horses  and  arma  tor 
that  purpose. 

Gentlemen,  the  evidence  that  you  will  hear, 
to  prove  these  facts  that  are  thus  bid,  will  ha 
of  this  natuk« ;  you  will  hear  by  the  witness, 
tliat  tb»^re  has  been  for  some  years  a  design 
carried  ou  to  murder  th^  king's  person ;  that 
this  was  discoursed  of,  and  several  debates  and 
consultations  were  had  about  it  the  last  veari 
some  time  before  the  king  went  to  Flanders  ( 
there  was  several  meetings,  where  were  sir 
William  Parky ns,  captain  Porter,  and  Char* 
nock  that  was  executed,  and  several  othere, 
and  there  they  did  consider  in  what  way  ta 
take  off  the  king  at  that  time ;  and  you  will 
hear  they  did  expect  a  commission  to  authpriza 
it  from  the  late  king  James ;  but  then  the  isom- 
mission  did  not  come,  tbey  had  not  any  sucb 
at  that  time ;  but  they  did  think  fit  t^  nut  it  ia 
execution  withtmt  any  such  ^rder  and  autho- 
rity, and  therefore  they  endeavoured  to  |iava 
got  a  vessel  to  have  carried  them  off  after  thor 
had  executed  this  bloody  conspiracy ;  hut  it 
happened  his  majesty  went  to  Flanders  sooner 
than  they  thought,  and  tliey  could  not  provida 
themselves  of  a  security  for  a  retreat,  and  so  at 
that  time  the  design  was  laid  aside. 

But,  gentlemen,  you  will  hear  this  consp^ 
racy  was  renewed,  and  set  on  foot  this  winter; 
atid  in  order  to  the  accomplishment  of  it  yom 
will  hear,  that  about  Christmas  last  tliere  wera 
several  persona  sent  from  Fi'ance  by  the  late 
king  James,  on  purpose  to  put  this  horrible- 
disign  in  execution.  Sir  George  Barctey  was 
to  be  at  the  head  of  it ;  he  was  a  lieutenant  ia 
one  of  the  late  king  James's  troops  of  guards 
in  France,  he  was  sent  over  with  a  commission, 
and  Mr.  Ilookwood,  the  pqsoner  at  the  ba«» 
was  a  brigadier  in  tlie  guards  there ;  thesa 
came  over,  and  several  otner  troopers  of  tlia 
late  king  James's  guards,  by  two  or  three  at  a 
time,  tlmt  they  might  not  lie  observed ;  parti- 
cularly you  will  near,  that  when  sir  Geoigiie 
Baicley  was  come  over,  se%eral  troopers  wei|e 
sent  by  king  James  himself  to  come  to  him  ft 
8t.  Geriuains :  and  there  he  told  them  he  had  a 
piece  of  service  for  them  to  do  in  England,  aqd 
that  the}'  should  observe  air  Geoijge  Barcley'a 
orders  and  direct  ions.  More  particularly  th^ 
was  one  Harris  and  Harje,  two  troopers  in  ihfi 
|fuai;ds,  were  sent  tor  by  the  late  king  James 
into  |hc  late  queen's  bed-chamber  at  Sl  Ger- 
mains,  where  jcolooel  Parker  was  present^ 
they  were  told  by  the  late  king,  be  wa^  sen- 
sible tliey  ba^  f^^^  hiso  /fid£jC«^y,  %ttd  l)e 
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woald  advaoce  them,  and  he  had  now  a  piece 
of  seiTioe  for  them  to  do,  which  would  enable 
him  to  do  it.  He  told  them  they  must  go 
orer  into  England,  and  be  sure  to  obey  sir 
George  Barcley's  directions ;  and  they  were 
ordered  to  endearoar  to  find  oat  sir  George 
Barcley  when  they  came  into  Eni^land ;  and 
were  told  by  him,  that  they  would  meet  sir 
George  Barcley  twice  a  week  in  Covent- 
garden-square,  m  the  CTening,  and  the  token 
by  which  they  should  know  him  was,  he 
would  wear  a  white  handkerchief  out  of  his 
pocket ;  this  they  were  told  by  the  late  king, 
when  be  sent  them  upon  this  errand.  Cobnel 
Parker  was  by  at  the  same  time,  and  being 
there,  he  was  ordered  to  go  to  Mr.  Carol, 
secretary  to  the  late  queen,  who  had  order  to 
furnish  them  with  money  to  bear  the  chaigcs 
of  their  journey  into  England ;  and  if  they 
were  detained  by  contrary  winds,  they  had 
letters  of  recommendation  to  Bf  onsieur  Latoar 
the  French  king's  prendent  at  Calais,  to 
famish  them  with  money  to  bear  their  charges 
orer  intoEnghuid ;  and  accordingly  they  went ; 
hut  being  detained  at  Calais  for  want  of  wind, 
thev  were  furnished  by  the  French  president ; 
and  by  the  beginning  of  Febroary  they  came 
OTCr. 

But  I  omitted  one  thing,  gentlemen:  Be- 
fore they  came  Ofer,  the  late  lung  when  they 
were  with  him  took  a  list  out  of  his  pocket  of 
names,  and  told  these  two,  Harris  and  Hare, 
what  names  they  should  go  by  in  England ; 
Harris  was  to  go  by  the  name  of  Jenkins,  and 
Hare  by  the  name  of  Guiny ;  and  aooordingly 
thev  came  orer  in  a  boat,  and  landed  in  Kent ; 
and  when  they  came  to  town,  theyendearoured 
to  find  out  sir  George  Barcley:  The  first  time 
I  think  th^  did  not  find  him ;  but  the  second 
time  they  did  &d  him ;  and  he  saluted  them, 
■od  told  them  he  was  sflad  to  see  them  come 
o?er,  and  he  would  fumuh  them  with  money  ; 
and  he  sent  major  Holmes  to  them ;  and  ac- 
cording he  did  oome,  and  gi? e  them  subsis- 
tence-money. 

Now,  gentlemen,  ynv  will  bear  that  sir 
George  mrdey  being  oome  over  with  these 
troopers,  and  many  others,  to  the  nomber  of 
sii^n,  that  at  sereral  times  were  sent  opon 
this  conspiracy;  I  say,  after  they  were  come, 
air  Geor^  Barcley  had  freqaeot  meetings  and 
oonsultstions  with  sereral  other  persons  that 
were  to  be  engaged  in  the  same  design  ;  and 
they  met  at  several  places,  sometimes  at  cap- 
tain Porter's,  sometimes  at  the  Nag's-head  m 
Covent-garden,  at  another  time  at  the  Snn 
taTem  in  the  Strand ;  and  yoo  will  find  by 
the  evideooe,  that  the  prisoner  at  the  bar,  Blr, 
Rookwood,  was  present  at  most  of  those  meet- 
ings ;  and  there  they  did  oonsalt  of  the  best 
ways  and  methods  for  patting  this  conspiracy 
'in  execution;  sometimes  they  thought  ofdoing 
it  by  an  amoosh  laid  on  the  other  side  of  the 
water,  by  persons  on  foot,  in  a  litde  wood  there 
near  Bichmond,  where  die  king  was  to  pass 
by,  wnilst  olben  on  horseback  were  to  take 
Botiott  of  their  firing,  and  then  to  attack  the 


guards.  This  was  proposed :  hot  there  was 
another  proposal  to  do  it  on  this  side  the  water ; 
and  therefore  to  settle  the  matter  one  of  th^ 
conspirators.  King,  was  sent  to  view  the  eround 
on  the  other  side  of  the  water;  and  be  did 
glory  that  he  had  found  a  very  proper  place, 
and  thought  it  a  very  convenient  method  ;  but 

Set  they^ere  not  all  satisfied;  aod  at  the 
[ag's-head-tavem  in  Covent-garden  they  did 
debate  the  matter  again,  and  it  was  resolved  to 
have  the 'ground  viewed  again;  and  Porter, 
and  Kntghtley,  and  Kinff  that  was  executed, 
went  to  view  the  ground  on  both  sides  the 
water,  to  see  which  was  the  most  convenient 
place ;  this  was  about  the  ISth  of  Febroary 
they  did  take  an  account  of  the  most  conve- 
nient places  on  either  side ;  and  when  they  had 
done  it,  they  came  bade  in  the  evening  to  give 
an  account  what  they  bad  done,  to  sevoal 
others  of  the  conspiratiirB  who  met  for  that 

Kurpose ;  and  I  think  the  prisoner  at  the  bar, 
Ir.  Rookwood,  was  present  there  at  this  meet- 
ing ;  and  you  will  hear,  the  place  agreed  upon 
was  the  lane  that  leads  fh>m  Tumham-green  to 
Brei|tfard;  that  they  thought  the  most  con- 
venient place,  because  there  were  several  inns 
in  and  about  Tomham-men  and  Brentford, 
where  they  might  place  weir  men  by  two  or 
three  in  an  mn,  that  they  might  not  be  liable 
to  observatkm :  This  was  the  place  that  was 
approved  of. 

Then  next,  the  manner  of  doing  it  was  to  b6 
considered  and  adjusted,  and  that  was  thus: 
that  the  whole  number  should  be  divided  into 
three  parties ;  one  party  to  be  commanded  by 
sir  George  Btarcley  to  attack  the  coach  and  kiU 
the  king  and  all  that  were  in  it,  while  at  tlw 
same  time  the  two  other  parties,  to  be  com- 
manded by  captain  Porter,  and  Mr.  Rookwood 
the  prisoner  at  the  bar,  were  to  set  upon  the 
guards ;  and  the  time  agreed  upon  to  pot  it  in 
execution  was  the  15th  of  February  on  Satur- 
day, that  being  the  usual  day  the  kin^  went 
to  Richmond  a-himtin^;  and  you  will  find, 
that  en  Saturday  morning  they  met  in  several 
parties,  not  all  together,  but  under  the  several 
neads  of  the  parties,  in  order  to  be  ready,  if 
the  king  had  gvme  out  that  morning,  to  have 
aanasinated  him. 

Gentlemen,  1  say,  you  will  hear  of  several 
mmAjm  that  day ;  there  was  one  meeting  at 
Mr.  Cnamock's,  where  were  present  Mr. 
Porter,  sir  William  Parkyns,  and  several  others ; 
and  another  meeting  yon  will  hear  of,  where 
the  prisoner  at  the  bar  was  present,  at  the 
lodgings  of  one  Counter,  another  of  king 
James's  friends,  that  came  over  for  this  pur- 
pose ;  and  there  was  sir  George  Barcley,  and . 
there  was  the  prisoner  at  the  bar;,  and  those 
that  were  to  be  under  sir  George^  command 
met  that  Saturday  morning,  in  order  to  make 
ready,  in  case  tbe  king  had  gone  abroad,  to 
have  attacked  him:  you  will  find  by  the  evi- 
dence, that  the  prisoner  was  there;  and  Harris, 
that  was  one  of  the  troopers  smt  over  ff  om 
France,  was  sent  for,  and  came  In  and  found 
them  in  a  great  harry;  Ibr  Harris  was  not  ac« 
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SuaiDted  At  St,  Germaiof  with  the  immediate 
eaign  of  aseaisiiiatiDg  the  kmg  |  but  findiog 
them  in  a  great  hariTt  he  asked  them  what 
was  the  matter ?  Andthey  told  him  thev  were 
to  make  ready  immediately  upon  the  assign. 
He  wondered  at  it,  and  asked  what  it  was ;  and 
then  they  told  him  they  were  to  g^  to  attack 
the  Prince  of  Orange  to  assassinate  him ;  and 
Rookwoodthe  prisoner  at  the  bar  told  him,  if 
he  would  go  to  Counter,  be  should  have  par- 
ticular orders  and  instructions  from  him  what 
to  do.  Aocordinglv  Harris  went  to  Counter ; 
he  told  him  where  bis  hoi;^,  and  Hare's  horse 
and  Hungate's  horse  were;  and  their  horses 
happened  to  be  placed  in  8omerset*honse,  by 
Mr.  Lewis,  in  a  stable  there,  recommended  by 
lum,  to  the  care  of  my  lord  Fe? ersham's  ser- 
▼ants,  who  Were  to  take  care  of  them,  and  of 
two  or  three  more  that  were  placed  there; 
in  all,  six  of  these  conspirators  horses  by  the 
mommendation  of  Mr.Xiewis  were  lodged  in 
that  stable  in  Somerset- house,  and  looked  after 
bv  my  lord  Feversham's  men;  and  thither 
Hairis,  Hare,  and  Hongate  were  directed  by 
Counter  to  go  for  their  horses. 

But  it  happened  by  Tory  good  profidenoe, 
that  his  majesty  did  notffo  abroad  that  day ; 
and  Durance,  one  of  theon&rly  men  that  lodged 
at  Kensington  to  give  intelligenoe,  came  from 
thence  and  acquainted  them  that  the  king  did 
not  go  out  that  morning,  so  there  was  nothing 
more  done ;  but  Harris  was  told  that  he  should 
have  his  horse  at  that  time,  and  take  it  away ; 
and  in  the  mean  time,  tiU  they  were  to  go 
upon  their  design,  they  were  to  ride  out  upon 
their  horMs,  as  they  had  opportunity,  to  make 
them  lit  for  service ;  or  else  it  would  be  thought 
the  rider's  fault,  if,  at  the  time  pf  the  attack, 
they  di^  not  come  up  in  good  time  and  order 
to  joii^  with  the  rest,  and  it  would  be  thought 
want  of  courage  in  the  rider;  atad  accordingly 
major  Holmes,  another  *of  those  conspirators, 
went  with  Harris  and  Hare  to  Somerset- house 
to  take  away  their  horses,  and  they  carried 
them  to  a  stable  in  Soho ;  but  for  several  nights 
they  had  been  kept  at  Somerset-house. 

You  will  find,  gentlemen,  that  Mr.  I^k- 
wood,  the  prisoner  at  the  bar,  was  concerned  in 
all  these  consultations  and  meetings,  in  mak- 
iog  preparations  for  the.  assassination ;  they 
intended,  as  1  said,  to  do  it  on  the  )5th  of  Fe- 
bruary ;  but  that  not  taking  effect  at  that  day, 
between  that  and  the  Saturday  following,  Mr. 
Harris  was  frequentlv  in  the  company  of  Mr. 
Rook  wood,  and  Mr.  Lo  wick,  and  e^ers,  where 
they  did  discoorse  of  this  assassination,  and 
they  did  think  it  a  very  barbarous  thinf^ ;  but 
howorer,  they  resolved  they  would  do  it,  for 
Ihev  had  onfers  to  obey  sir  George  Barcley : 
and  this  was  expressly  declared  by  Lowick  and 
the  prisoner,  that  they  bad  directions  to  obey 
air  v^^irge,  and  what  he  would  have  t|iem  to 
do  tliey  would  do :  they  must  and  would  obey 
ciders  ;  that  was  their  resolution,  even  upon 
discoursing  of  the  heinousness  of  so  bk)Cuy  and 
barbarous  a  design^ 
Yoo  will  likewise  hear,  Gcndemen,  by  the 
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eridenee,  that  the  next  Saturday,  being  the 
two-and  twentieth  of  February,  they  resolved 
to  put  it  in  eieeution  again  ;  and  aeeordingly 
there  was  a  meeting  on  the  Friday  before  at 
the  Sun  tavern,  where  were  present  sir  Geoifv 
Barcley,  Mr.  Porter,  aod  others;  and  there 
they  did  resolve  upon  it,  though  they  bad  at 
first  some  apprehension  the  tninp'  was  dis*  • 
covered ;  bnt  they  were  soon  satisfied  there 
was  no  such  thing,  because,  they  said  amoag 
themselves,  that  if  it  had  been  so,  they  should 
hare  been  taken  up,  and  not  have  been  per- 
mitted to  meet  there :  therefore  they  resolved 
the  next  day  to  put  it  in  execution;  and  ac- 
cordingly they  met  at  sereral  places,  and  got 
ready  in  the  morningt  in  case  the  king  had 
gone  abroad.  The  prisoner  met  diat  morning 
at  Porter's  lodging,  with  sereral  other  troopers, 
to  make  ready  for  the  enterprise :  and  there  ^ 
the  prisoner  at  the  bar  did,  at  that  time,  give  a 
list  of  the  names  that  he  was  to  command  ^ 
for  he  was  to  hare  one  party  of  those  that  were 
to  attack  the  guards,  of  whom  Harris  was  one 
and  Hare  was  another,  and  Richardson  was 
another,  and  Blackburne  was  another,  and  his 
own  name  was  chief;  and  he  ordered  Harria 
to  go  and  see  to  ^t  them  ready,  for  they  must 
go  out  that  moipbmg :  accordingly  Harris  did, go 
and  got  them  rea^,  and  came  hack  and  gave 
an  aooouot  of  it.  flfis  mi^ty  did  not  go  abroad 
that  day  as  it  happened  very  fortunately,  by 
reason  of  the  happy  discovery ;  so  that  news 
being  brought  back  again,  though  they  had 
mad»  all  things  readv,  those  preparations  were 
put  off,  and  they  did  nothing  that  day ;  and 
quickly  after  the  discovery  was  fully  made,  and 
made  public  by  the  apprehension  of  the  con- 
spirators. 

Gentlemen,  you  will  hare  this  matter  fully 
prored  to  you  by  several  witnesses,  that  i 
think  there  can  be  no  room  to  doubt  the  truth 
of  it  that  there  was  such  a  conspiracy,  and 
that  the  prisoner  was  as  highly  concemod  in  it 
as  those  who  suffered  the  just  punishment  of 
the  law.  We  will  call  our  witnesses  to  prpve 
this ;  and  I  beliere  th^  will  be  able  to  give  yon 
an  account  of  the  whole  affair  better  and  more 
fully  tbi^n  1  can  do,  or  can  pretend  to  open  it. 

Sol.  Gen,  Call  Mr.  Harris  and  Mr.  Porter. 

Sir  B.  Shower^  We  oppose  the  swearing  Mr. 
Porter:  I  must  beg  the  favour  of  the  court  to 
hear  us  in  it ;  if  my  instructions  be  true,  we  in- 
sist upon  iu  that  he  is  not  capable  of  being  a 
witness ;  he  stands  convicted  or  felony :  here  we 
hare  the  record,  and  we  desire  it  may  be  read. 

Cant.  Porter,  1  know  nothing  of  the  matter, 
that  there  is  any  such  thing  staoding  out  against 
me. 

Sir  B.  Shower.  Then  sure  we  are  mistaken 
in  the  man.    Pray  let  us  hear  it  read. 

CL  ofAr.  (Beads  the  Record.)  This  is  an 
indictment  of  murder  against  George  Porter, 
for  the  Inlling  of  an*  James  Hacket,  knight. 

Jtt.  Gen.  Do  you  know  any  thing  of  this, 
Mr.  P6rter  ? 

Porter.  I  came  off  with  manslaughter,  and 
pleaded  the  king's  pardon  in  court. 
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Ait.  6en. 
npboit 
CL  of  the  CfCfwn,    Here's  the  jury's  verdict : 

*  Qaodprsdictus Georglus Porter  est  calpAbiHs 

*  de   felonida    interfectione     prodicti   Jacobi 

*  Hacket,  et  bqd  culp.'  as  to  the  marder.  Here 
is  a  *  Curia  advisare  vult,'  and  I  suppose  there 
vas  a  pardon  aflenvards. 

Just.  Powell.  Was  he  not  bunit  Uv  the 
hand. 

Porter.  No ;  I  pleaded  the  king's  pardon. 

L.  C.  J.  And  there  are  several  acts  of  par- 
don since. 

Mr.  Cowper.  See  the  time  when  the  indict- 
ment was. 

CL  ofAr,  It  is  the  8th  of  December,  b  the 
d6th  year  of  king  Charles  the  Snd. 

Sir  B.  Shower.  We  agree  that  he  did  plead 
the  king's  pardon ;  and  then  the  case  is  no 
more  than  this,  a  man  is  convicted  of  man- 
filan^hter,  and  the  king  pardons  hSm,  he  still 
remains  unqualified  to  he  a  witness ;  we  say, 
tiiis  has  been  thie  case  that  has  been  much  de- 
bated in  Westminster- Hall,  and  upon  debate  it 
bas  been  resoWed. 

Just.  Powell.  It  has  been  86,  bnt  always 
agaiust  you. 

Sir  B.  Shozeer.    It  was  in  the  case  of  my  lard 
Castlemaine  *  at  thb  bar ;  one  of  my  lords  the 
Judges  went  to  the  court  of  Common- Pleas  to 
ask  their  opinion,  and  these  cases  were  put  f 
In  case  a  man  be  outlawed  of  felony  and  par- 
doned ;  in  case  a  man  be  convicted  ofrelony  and 
had  the  benefit  of  his  chergy ;  and  in  case  ^ 
man  was  convicted  and  not  attainted,  but  par- 
tloned  npon  the  second  case ;  they  were  of  opi- 
Irion,  that  the  receiving  the  punishment  of 
burning  in  tbe  hand  had  purged  the  very  guilt, 
and  dif  set  him  upright  by  the  statute  of  the 
15th  of  queen  Elizabeth,  they  thought  it  did 
operate  to  that  purpose ;  but  in  the  case  of  a 
,|>ardpn  of  a  man  attainted  or  convicted,  it  was 
agreed  he  was  not  qualified  to  be  a  witness ;  and 
Danuferfield,  against  whom  the  objection  was 
made,  being  burnt  in  the  hand,  was  received  to 
he  a  witness;  and  it  "was  only  made  ose  of 
against  him  to  take  ofiThis  credit.    Tbe  record 
of  that  case  is  in  this  court,  and  I  looked  upon 
the  print  of  tbe  trial  this  day.     We  say,  that 
there  is  a  case  iu  1  Bruwnlow  47.  a  man  at- 
tainted of  felonv  cannot  be  of  an  inquest,  though 
jmrdoned  ;  and  we  think,  he  that  cannot  be  a 
Juryman,  sure  cannot  \\e  a  witness ;  there  is  the 
same  exception  to  his  being  a  witness  as  there  is 
in  the  case  of  a  juryinan  ;  for  tiie  one  ought  to 
appear  as  free,  and  stand  as  cirar  and  unsus- 
pected, in  respect  of  his  probity  and  verity,  as 
the  other,  as  the  one  is  sworn  to  try  and  deter- 
inine  npon  oath,  so  tbe  other  is  sworn,  and  his 
oath  is  to  sway  and  determine  the  jury,  and  in 
consequence  it  is  all  one ;  and  upon  these  rea- 
sons we  hope  he  is  not  a  good  witness. 

L.  C.  J.    Whete  is  that  case  in  Brownlow  P 

Sirfi.  Shower.  It  is  1  Brounlow  47. 


*  See  his  Case  in  this  Collection,  roL  7, 
1867.  t  See  vol.  7,  p.  1088. 


then  there  ii  11  H.  4,  41.  2  Babl.  154.  tiiere 
my  lord  Cook  says,  tf  a  man  be  convicted  of 
felony,  and  parOmied,  he  cannot  be  a  hiryman ; 
for  tboogh  the  punishment  is  pardoned,  tfa* 
goilt  remains,  so  that  he  is  not  '  probus  et 
*  legalis  Homo ;'  and  every  particalar  person  * 
has  an  interest  in  it,  that  they  have  free  at^^i 
clear  persons  to  he  jury  men  and  witnesses. 

Mr.  Phippt.  My  lord,  that  is  the  distindSon 
we  go  upon,  which  was  taken  in  Dangerfield'a 
case,  upon  the  trial  of  my  lord  Castlemune, 
where  tne  whole  court  were  of  opinion,  that  a 
pardon  from  the  king  only,  would  not  mafce 
nim  a  good  witness ;  but  if  ne  were  bamt  in  the 
hand,  that  by  the  statute  of  decimo  octavo  Eiir- 
zabethay  amounted  to  a  statute  pardon,  and  set 
him  right  to  all  intents  and  purposes :  and  there 
tbey  did  take  notice  of  that  book  that  sir  Bar- 
tholomew Shower  cited  of  11  of  Hen.  4,  that 
a  man  Attainted  could  not  be  a  jury- man. 
thoug^  pardoned  by  tbe  kiug :  it  was  objected 
he  might  be  a  witness ;  but  Mr.  Justice  Jones 
said,  it  was  the  same  reason  if  be  he  not  fit 
for  a  juryman,  he  is  not  fit  for  a  witness ;  they 
ought  to  be  both  *  nrobi  et  legates  Homines/ 
thus  tbe  case  stooo  there.  And  that  other 
book  of  Bulstrode  ia  the  same ;  it  was  in  tbe 
case  of  a  prohibition  for  a  Modtn  Decimandi^ 
where  the  suggestion  is  to  be  proved  by  two 
witnesses,  it  was  objected  he  hail  not  proved  il 
by  two  witnesses,  because  they  were  both  at- 
Uinted  of  felony,  and  thoogli  they  were  par- 
doned, yet  that  did  not  make  them  good  wit- 
nesses in  the  opinion  of  the  court. 

JL.  C.  J.  Tnis  is  quite  another  case,  it  does 
not  come  up  to  your  point ;  here  is  no  attainder, 
and  here  u  pardon  upon  pardon,  by  act  of  par- 
liament. 

Mr.  Phipps.  As  to  that,  we  think  the  partia- 
ment  pardon  is  out  of  the  case ;  for  if  the  par- 
don from  the  king  be  a  good  pardon,  there  is 
no  guilt  for  the  act  of  pardon  to  work  upon. 

Sir  B.  Shower.  My  lord,  this  we  thmk  to  be 
a  good  distinction  as  to  that  matter,  a  man  that 
is  actually  pardoned  the  punishment  by  the 
king's  pardon,  and  afterwanis  an  act  of  pardon 
comes  and  pardons  all  ofiences,  that  we  say 
does  nothing,  for  he  is  not  a  subject  of  pardon, 
for  he  was  discharged  of  his  punishment  before. 

Att.  Gen.  Sure  these  gentlemen  are  not  in 
earnest  when  they  midcetbis  objection. 

Sir  B.  Shoaer.  When  tbe  king  has  once  par- 
doned him,  he  Is  not  an  offender  within  the 
meaning  of  the  act  of  parliament,  and  there- 
fore the  act  works  nothing  as  to  him,  and  ao 
he  stands  as  much  (KsabM  from  being  a  wit- 
ness, as  be  was  before. 

Just.  Powell.  In  the  case  of  Cutington  in 
Hobbard,  there  it  is  said  the  panlon  takes  away 
*  tarn  Reatum  quam  Pcenam,  &c.'  An  action 
being  brought  for  calling  a  man  thief,  wbo^had 
been  indicted  for  felony,  and  convicted,  alud 
pardoned,  the  coort  adjudged,  that  be  ought  not 
and  to  be  called  so ;  tor  he  was  no  thief,  for  the 
pardon  had  washed  hhn  entirely  dean,  and  he 
was  dischamd  both  of  tbe  guilt  and  puuiA 
meat,  and  aUthe  eoDseqanenccs  of  it. 
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L.  C.  J.  Those  cases  that  hare  heeo  put  are 
no  aiitb<Mrtties  at  all  in  this  matter  ;  for  where 
there  is  a  eonviction  of  manslaoghter,  and  the 
party  is  pardooed,  we  think  that  pardon  of  the 
Ktoff  WOKS  in  a  way  of  dischar^  as  much  as 
thebiiming  in  the  hand.  I  take  it,  it  is  thesame 
thing:  they  admit,  that  will  discharf^e  hhn  to 
all  intents  and  purposes,  and  so  we  think  does 
tUs  as  effhctoally  ;  for  haring  his  der^,  and 
beingf  bnnitiii  the  hand,  works  by  way  of  statute 
pardon:  for  the  case  ofa  jory-man,  I  take  it 
not  to  be  the  same  with  this  case ;  but  eren  in 
that  case,  I  do  not  think  that  the  partjr  <^d* 
▼icted,  after  the  ]dng  hath  pardoned  mm,  is 
disabled  from  being  of  a  jury  *,  but  supposing 
that  to  be  so,  yet  there  are  many  cases  wnereb 
a  man  may  be  a  witness,  that  cannot  be  a  jury- 
man. It  is  true,  the  credit  of  such  a  witness 
is  left  to  the  jury,  but  it  is  no  objection  against 
his  being  a  legal  witness;  and  it  is  a  tery 
strange  argument  to  me,  that  because  he  was 
pardoned  by  the  king,  if  that  should  be  defioient, 
that  therefore  the  act  of  pardon  should  have  no 
etkct.  Truly,  that  is  to  say,  that  the  king's 
pardon  works  so,  as  to  have  nothing  left  for  tbt 
parliament  pardon  to  work  upon,  and  certainly 
It  sets  him  so  right,  that  to  all  intenu  and  pur- 
poses, he  is  as  good  a  witness  as  ever  he  was ; 
and  if  any  thing  remained  to  be  done,  the  act  of 
parliament  has  done  it,  and  supplied  the  de- 
Ib^ ;  but  I  think  the  king^s  pardon  is  sufficient. 

Att  G§n.  My  bird,  1  suppose,  they  do  not 
insist  upon  it,  as  thinking  there  is  any  great 
weight  in  it,  but  only  for  objection  sake  ;  hut 
we  hope  that  notwithstanduig  this  objection 
Mr.  t^orter  shall  be  sworn. 

Sol.  Gen.  My  lord,  they  take  this  exception 
at  an  improper  time,  (or  they  speak  to  his  cre- 
dibility. 

X.  C.J.  No;  they  except  to  his  behig  a 
witneas. 

Sol.  -Oen.  If  so,  your  lordship  remembers  a 
ease  that  was^ before  your  lordship  not  long 
smce,  but  in  Easter  term  last,  wlien  one  was 
tried  at  this  bar  for  treason,  and  Aaron  Hmith 
was  produced  as  a  witness,  and  the  prisoner 
took  exception  against  him  as  no  good  witness, 
because  he  had  stood  in  the  pfllory ;  and  your 
lordship  and  the  court  did  sajr,  that  the  act  of 
pardon  did  restore  him  to  all  intents  and  pur- 
poses ad  HUram  legem. 

Mr.  Coftyers.  In  the  case  of  the  eail  of  Cas- 
tlemaine,  both  the  courts  of  Kinff*s-bench  and 
Common-Pleas  hdd  Dangerfield  a  legal  wit- 
oess,  though  burned  in  the  hand  for  feleny, 
nnd  so  was  the  opinion  of  Holla :  in  StBes  te- 
ports  1188,  one  that  hath  been  burned  in  the 
hand  for  felony,  may  notwithstanding  be  a 
witness. 

Sir  B.  Shower.  My  lord,  in  answer  to  tfiat 
case  that  was  put,  that  afte  the  king's  pardon 
for  one  convicted  of  felony,  another  nnm  has 
not  the  liberty  to  call  him  thief,  that  was  an 
objection  in  my  lord  Castlemaine's  case,  that 
may  stand  as  good,  and  our  notion  that  we 
contend  for,  be  good  too ;  he  cannot  be  im- 
peadied,  or  bafo  gvak  Imputod  to  him»  wheo 
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onee  the  king  has  forffiven  htm^  and  yet  that 
may  not  restore  him  toliis  entire  credit,  as  was 
jny  lord  chief  juf«tice  Scroggs'  distinction  in 
the  case  of  Dangerfield  ;  and  as  to  the  case  of 
Aaron  Smith,  that  was  very  different :  tho 
reason  in  that  case  was,  because  the  crime  fbr 
which  Mr.  8mith  was  indicted,  did  not  im- 
port any  such  scandalous  offence  for  which  bis 
credit  could  be  impeached. 

ts,  C.  J»  No,  no,  we  did  not  meddle  with 
that,  we  went  upon  the  pardon. 

Sir  B.  Shower.  But  in  that  case,  they  did  not 
insist  upon  it  that  he  had  a  pardon  antecedent 
to  the  Act  of  Pardon,  so  that  he  was  $}djectum 
eapax^  fbr  the  act  to  work  upon,  he  was  an  of* 
fender  that  needed  a  pardon ;  whereas  Mr.  Por« 
ter  being  pardoned  before,  could  not  be  an  of^^ 
fender  needing  a  pardon,  and  consequently  not 
within  the  first  words  of  the  Act  of  Indemnity^ 
because  he  was  pardooed  by  the  king  befoi« ; 
hot  he  was  not  by  that  pardon,  say  we,  re* 
stored  to  his  credit  to  make  him  a  good  wit« 
ness,  and  the  act  of  pariiament  did  not  aflbet 
him,  he  being  not  twjectum  materi^^  as  not 
being  an  ofibnder. 

Rlr.  Fhippt.  As  lo  Mr.  Solicitors  case  of 
Aaron  Smitn,  we  agree  the  act  of  parliament 
did  restore  him,  b^aose  he  nerer  was  par** 
doned  before  by  the  king,  so  there  remained  an 
oflfencefbr  the  parliament  pardon  to  work  open: 

L.  C.  J.  Do  you  agree  that,  then  you  may 
agree  the  other ;  fbr  the  act  of  pariiament  par* 
dons  none  but  diose  that  the  kwg  can  pardon 
generally. 

Mr.  Phippi.  ft  is  true,  my  lord ;  hot  we 
say  that'an  act  of  parliament  pardon  rcmofeil 
those  disabilities  whic^  the  king's  pardon  does 
not ;  for  erery  one  is  in  law  a  party  to  an  act 
of  parliament,  and  ther^re  no  person  ShaH 
be  permitted  to  alledge  in  disabiUty  of  another, 
any  crime  which  he  himself  hath  pardoned, 
for  that  is  to  aver  against  his  own  act;  %tttit 
is  otherwise  in  the  case  of  the  king's  pardon. 

X.  C.  J.  Why  the  very  parKament  pardoa 
comes  firom  the  king ;  the  king  has  a  fuH 
power  of  pardoning,  and  where  he  dees  pardon 
under  the  great  and,  it  has  the  fuH  emeet  ef 
nie  pariiament  pardon.  A  pardon,  before  itt* 
tainder,  prerents  all  corruption  of  bloody  so 
that  though  «  man  forfeits  his  goods  by  cob« 
▼iction,  yet  after  a  pardon  he  is  capable  of  * 
having  new  ^^oods,  and  shall  hold  them  with- 
out any  forfbiture  whatsoe?er ;  for  the  pardon 
restores  him  to  Ins  former  capacity,  and  jpre- 
fODts  any  further  forfeiture.  Indeed,  n  he 
had  been  attainted,  whereby  Ins  blood  was  cor- 
rupted, no  pardon,  whether  it  were  by  the  kingr 
or  by  the  pariiament,  could  porge  his  hlood 
without  rerersal  ef  die  attainder,  Irf  writ  of 
error,  or  act  of  parliamenti  or  express  words  in 
the  act  lo  restore  blood ;  but  «ther  pardon 
makes  him  a  new  creature,  gives  htm  new  ca- 
pacity, and  makes  him  to  all  intents  and  por^ 
poses,  from  the  time  Of  the  pardon,  to  be  *  pro- 
<  bus  et  kgaUs  homo,*  and  a  good  witness. 
Indeed  thb  crime  might  be  objected  against 
his  credit;  but  itb  not  to  he<iiiged 
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the  loflkieDcy  of  bis  eTidenor,  that  is,  bis  be- 
ing a  witness.* 

Ait.  Gen.  My  lord, -we  desire  he  may  be 
sworn.    (Which  was  done.) 

Sol.  Gen.  Now,  Mr.  Porter,  do  you  give  my 
lord  and  the  jury  an  aoooiyit  what  you  know 
of  this  intended  assassination,  how  it  came  to 
your  knowledge,  and  what  share  the  prisoner  at 
the  bar  had  in  it. 

Porter.  My  lord,  the  first  account  that  I.  had 
of  this  assasnnation  was  from  Mr.  Charnock, 
who  brouffht  to  me  sir  George  Barclay  and 
major  Holmes  to  my  lodging  in  Norfolk-street, 
where  I  was  sick  of  the  gout.  Sir  George 
Bardey  did  not  then  particularly  acquaint  me 
with  the  business,  but  said,  he  would  leave  it  to 
Mr.  Charnock  to  tell  me  what  it  was. 

L.  C.  /.  Who  told  you  so  f 

Forter,  Sir  Geoi]C[e  Barcley ;  and  after  that 
we  had  several  meetmgs,  at  which  the  prisoner 
at  the  bar  was  iiresent,  particularly  at  the 
Globe-tavern  in  Hatton- Garden,,  where  it  was 
ooosulted  of  the  best  ways  and  means  to  as- 
eassmatethe  king  as  he  came  Irom  Richmond : 
flome  were  of  opinion  that  it  was  best  to  be 
done  on  the  other  side  of  the  water ;  others 
were  of  opinion  that  it  should  be  done  on  this 
aide,  by  a  party  of  men  on  horseback :  upon 
this  difference  of  opinion,  there  were  persons 
appointed  to  go  and  vi^  both  plaees ;  I  was 
appointed  for  one  to  go  with  captain  Knightley , 
and  Mr.  King  went  along  with  me,  and  we  cfid 
view  the  ground  on  both  sides,  and  when  we 
came  back,  we  gave  an  account  to  sir  George 
Barclay,  and  those  that  sent  os ;  and  ujpon  our 
leport,  sir  Geoige  Barclev's  min  ^  was  enaneped, 
wno  was  for  the  other  site  of  the  water  before. 
And  he  agreed  to  do  it  in  the  lane  that  leads 
Irom  Tumham-Graen  to  Brentford.  After- 
wards there  was  a  meeting  at  the  Globe-Ta« 
vem  in  Hatton-Garden,  ana  there  it  was  agreed 
Ihal  the  kinff  should  be  attacked  on  Saturday 
the  15th  of  February,  by  sir  Geonre  Bardey 
and  his  partv ;  and  Mr.  Rookwood,  the  pri- 
soner at  the  mur,  was  to  command  a  party  of 
men  that  came  over  from  France,  who  were  to 
•ssauh  the  guards  on  one  side,  and  I  and  Mr: 
Charnock  were  to  set  upon  the  guards  on  the 
other  side.  Sir  George  Barctey,  with  four 
men  out  of  each  IMurtv,  was  to  attack  the  king 
in  bis  ooachi  and  to  kUl  him  and  all  that  were 
there  in  it. 

£.  C.  X  Who  were  at  that  meeting  ? 

Porter.  There  were  sir  G.  Bardey,  capt. 
Charaock,  sir  Wm.  Parkyns,  myself  major 
Holmes,  capt.  Rookwood,  and  capt.  King. 

*  As  to  the  operetion  of  the  King's  pardon  in 
givinjf  credit,  see  Mr.  Hargrave's  very  learn- 
ed Discourse  on  the  effect  of  the  King's  Par- 
don of  Perjury,  as  referred  to  at  vol.  7,  pp.  1053. 
1090.  See,  too,  Peake's  Law  of  Evidence,  ch. 
9,  s.  3,  art  Witnesses  restored  to  Credit  by 
Pardon ;  and  in  this  Collection  the  Cases  of 
Reading,  vol.  7,  p.  396,  of  Collier,  vol.  7,  p. 
t04S ;  of  lord  Castlemaine,  vol.  7,  p.  1067, 
and  of  Crosby,  vol.  IS,  p.  1391. 


X.  C.  X  Where  was  this  P 

Porter,  At  the  Globe-Tavern  in  HattOD« 
Garden,  upon  Saturday  morning  the  15th,  we 
having  two  orderly  men  that  lay  at  Kensingtoo 
to  give  intdligenoe,  had  notice  brought  us  firsi 
that  the  king  would  go-  out ;  Durance,  who 
was  one  of  them,  used  to  go  every  morning  to 
court  to  get  us  what  iutelligence  he  could,  and 
sir  George  Bardey  told  me  upon  the  Friday, 
that  he  sliould  give  me  an  account  as  soon  aa 
ever  he  could,  the  nex^  morning ;  and  tlie  next 
morning  at  my  lodging  in  Ijtile  Ryder-stieet 
in  St.  James's,  be  came  to  me,  and  told  me, 
the  advance  guards  were  gone  out,  and  the 
king's  kitchen  was  gone,  and  all  was  preparing 
for  the  king's  going  abroad,  and  there  went  a 
ereat  many  noblemen  and  gentlemen  a-horse- 
back  with  him,  and  therefore  he  thought  there 
would  be  no  opportunity  of  effecting  me  thing: 
Said  ],  that's  no  objection  at  all,  nor  any  rea- 
son for  putting  it  ofi,  because  when  the  sport  is 
over,  all  the  company  goes  away,  and  the  king 
comes  ohiy  in  his  coach  with  the  guards ;  he 
said,  he^  would  ffive  sir  George  Bardey  an  ac- 
count of  it,  andlie  came  back  with  sir  George 
Bardey  and  Mr.  Rookwood  to  my  lodging, 
and  upon  repeating .  that  objection,  and  my 

fiviufl^  the  same  answer,  it  was  agreed,  if  the 
ingnad  gone  out  that  day  to  have  put  the 
design  in  execution. 

Att.  Gen.  Was  the  prisoner  at  the  bar  there 
at  that  time  when  that  was  agraed  upon  ? 

Porter.  Yes,  he  was. 

X.  C.  X  Where  do  yon  say  was  that  meet* 
ing? 

Porter.  At  my  lodging  in  Little  Rider-street. 

X.  C.  X  Had  you  that  discourse  with  sir 
George  Bardey  in  the  presence  of  the  pri- 
soner? 

Porter.  Yes;  air  Geoige' said,  he  doubted 
we  could  not  do  it,  because  there  would  go  so 
many  with  the  king,  but  I  objected  against  that, 
that  after  the  sport  was  over,  all  the  company 
went  away,  and  the  king  came  back  in  bis 
coach :  then  it  was  agreed  to  go  on ;  there  was 
sir  George  Bareley,  Durance,  and  the  prisoner 
at  the  bar,  and  myself  in  the  room. 

X.  C.  X  This  yon  say  vras  Saturday  .the 
15th,  in  the  morning  ? 

Porter.  Yes,  my  lord ;  but  I  cannot  say.  I 
saw  the  prisoner  at  the  bar  at  any  meeting 
after  that. 

Att.  Gen.  Pray,  tell  my  lord  and  the  jury, 
what  method  you  were  to  take  in  putting  this 
design  lu  execution. 

Porter.  There  were  to  be  so  many  horsemen 
armed  and  prepared  for  that  purpose.  Sir 
George  Bardey  told  me,  we  shouki  be  about 
40  or  45  horsemtt,  and  they  were  to  be  divided 
into  two  parties,  and  sir  Georse  Bardey  was 
to  have  four  men  out  of  each  partv,  and  his 
business  was  to  attack  the  king,  and  all  that 
were  with  him  in  the  coach.  Captain  Rook- 
wood was  to  command  those  that  were  come 
out  of  France  to  serve  under  sir  George  Bar- 
dey, and  captain  Charnock  and  I  were  to  com- 
mand the  otner  party,  and  both  parties  were  to 
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set  upon  the  gdards  at  the  Mme  time  that  sir 
Georgfe  Barcley  attacked  the  Idol's  coach. 

Ati.  Gen.  If  the  prisoner  will  ask  him  any 
queetiona,  let  him. 

8ir  B,  Shower.  Praj,  captain  Porter,  when 
was  that  first  meeting  at  the  Glohe-T^Tem  ? 

Porter.  It  waa  one  day  in  the  week  before 
the  15th. 

Sir  B,  Shower.  Was  Hfr.  Rookwood,  the  pri- 
soner at  the  har,  there  that  day  ? 

Porter  Yea,  he  was. 

Sir  B,  Shower.  How  long  before  the  15th  ? 

Porter,  One  day  that  week,  but  I  cannot  tell 
what  day. 

Sir  B.  Shower.  He  says  it  was  agreed  bo, 
and  so  I  desire  to  know  what  words  Mr.  Rook- 
wood  uttered  at  that  time  ? 

Porter.  It  was  discoursed  by  every  one 
round,  which  was  the  best  way  and  method. 
I  heard  Mr.  Rookwood  say,  indeed,  he  be- 
lieved  it  a  very  desperate  thing,  and  he  was  not 
▼ery  willing  to  engage  in  it ;  but  when  sir 
George  Barcley  told  him  he  shotild  command 
his  partr,  be  replied  iu  French 

SoL  Gen.  What  is  the  meaning  of  that  f 

Porter.  There  is  an  end  of  it. 

Ait,  Gen,  You  say  the  prisoner  was  at  yonr 
k>dging  Saturday  the  15th,  in  the  morning, 
What  discourse  bad  you  there  ? 

Porter.  He  was  there  upon  Saturday  in  the 
rooming,  the  15th  of  Febroarj,  and  Durance 
brought  an  account  that  the  king's  first  guards 
were  gone,  and  the  king's  kitchen  was  gone 
before,  and  it  was  expected  that  the  king  would 
go  about  eleven  a  clock ;  but  it  was  said,  that 
there  were  a  great  many  preparing  to  go  with 
him,  and  therefore  it  would  not  be  convenient 
to  do  it  that  day  :  Said  I,  that  is  no  objection 
at  all,  for  the  nobility  and  gentry  go  out  of  the 
field  aa  soon  as  the  sport  is  over,  and  the  king 

used  to  ^  with  a  few  people  to  Mr. 

house  at  Richmond,  and  therefore  it  might  be 
as  well  done  at  that  time  as  any  time :  Du- 
rance made  that  objection  at  first  himself;  and 
when  I  made  him  that  answer,  he  .went  to  stf 
Geoige  Barcley,  and  he  came  back  with  sir 
George  Barcley,  and  the  prisoner  was  there  by 
at  the  same  time,  and  s>r  George  Barcley  made 
the  same  objection ;  it  was  at  my  lodging  in 
Little  Ryder- street,  and  when  I  told  them  my 
reason  against  the  objection,  as  I  had  done 
before,  they  all  agreed  to  do  it  that  day. 

Mr.  Phipps.  At  that  second  meeting,  did 
Mr.  Rookwood  make  any  proposal  there  ? 

Porter.  I  only  say,  he  came  with  sir  George 
Barcley,  and  what  1  heard  ;  I  tell  yon  sir 
Cteor^  Barcley  made  that  objection,  and  I 
gave  it  that  answer. 

Mr.  Phippt.  But  what  did  he  say? 

porter.  I  cannot  say  that  I  heard  Mr.  Rook- 
wood say  any  thing  in  particular;  but  they  all 
agreed  to  do  the  thing  that  day. 

Sir  B.  burner.  You  remember  nothing  that 
he  said? 

Porter.  Sir  Geoige  Barcley  said,  we  will 
go  and  prepare;  and  he  went  away  with 
him. 
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Sir  B.  Shower.  Pray,  wnen  did  sir  George 
Barcley  come  into  England  ? 

Porter.  Truly,  Sir,  I  don't  know  that ;  the 
first  time  that  I  saw  him  after  he  came,  Mr. 
Charnock  brought  him  to  my  lodging  In  Nor- 
folk-street ;*but  before  that,  Mr.  Charnock  told 
me  he  was  come  into  England. 

X.  C.  J.  Hark  you,  Mr.  Porter,,  when  yon 
came  back  from  viewing  the  ground  before  the 
first  Saturday,  and  you  saia  you'  made  Your 
report,  and  then  it  was  agreed  that  it  should  be 
done  at  snch  a  place ;  do  yon  say  the  prisoner 
was  there? 

Att.  Gen.  No,  my  locd,  he  does  not  say  so. 
Do  you  say  Mr.  Rookwood  was  there  at  that 
lime  ? — Porter,  No,  my  loid,  I  do  not  say  so. 
Sir  B.  Shower.  I  am  sure  he  did  not  say  to 
before ;  and  bestdes,  your  lordship  will  observe 
there  is  no  such  overt-act  m  that  laid  in  the 
indictment  against  the  prisoner,  that  Mr.  Porter 
made  his  report  upon  the  view  ;  that  only  oon« 
cems  Mr.  KDightley. 

L.  C.  J.  No,  that  is  not  an  overt-act,  I  agree 
it ;  bat  I  only  ask  the  question,  whether  the 
prisoner  was  there  ? 

L.  C.  J.  Treby,  If  it  were  an  overt-aoC  laid 
in  the  indictment,  it  would  not  affect  the  pri- 
soner, because  the  viewing  of  the  ground,  and 
making  the  report, is  captain  Portals  act,  and 
it  must  be  the  consulting  and  debating  after- 
wards that  must  afiect  the  prisoner,  u  be  be 
concerned. 

Mr.  Conyen.  The  meetings  and  consnlta- 
tious  that  are  laid  in  the  indtctmcht  are  the 
overt-acts.  .        , 

Sol.  Gen.  Well,  if  they  have  done  with  cap- 
tain Porter,  we  desire  Mr.  Qtorge  Harrb  oaj 
be  sworn. 

Sir  B.  Shower.  My  lord,  we  beg  leave  to 
oppose  Mr.  Harris's  oeing  sworn  ;'iiere  was  e 
proclamation  that  did  take  notice  of  this  bar- 
oarons  conspiracy  to  assassinate  the  king,  and 
the  proclamation  did  signify,  That  the  king 
had  received  information  or  several  persons 
concerned  in  that  conspiracy  j  and  tor  the 
encouragement  of  taking  those  so  accused,  he 
did  promise  a  thousand  pounds  reward  for  the 
taking  of  any  of  the  conspirators ;  and  in  the 
conclusion  of  the  proclamation  there  is  a 
clause,  <  That  if  any  of  the  conspirators  shonld 
discover  or  apprehend  any  of  the  other  per- 
sons that  were  therdn  named,  so  as  that  they 
should  be  brought  to  condign  punishment, 
such  conspirator  so  discovering  should  re- 
ceive a  thousand  pounds  reward  for  any  of 
the  other  persons  apprehended,  end  his  own 
pardon.'  My  lord,  we  have  a  vritness  here 
ready  to  prove  that  this  was  Mr.  Harvis^a 
case  ;  he  was  himself  in  the  proclamation,  he 
did  actually  discover  Mr.  Rookwood,  the  pri- 
soner at  the  bar,  and  was  instrumental  in  the 
taking  of  him;  and  conscM^uently  upon  this 
clause  of  the  proclamation,  it  he  be  brought  to 
justice,  then  is  Blr.  Hairia  tutitied  to  this 
reward  and  his  pardon ;  and  consequently  be 
has  such  an  interest  and  advantage  to  hirasetf 
as  vrill  prevent  his  being  a  witness.    It  is  tree, 
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indeed,  where  it  is  at  the  kiog't  Miit,  in  a  ea- 
pital  case,  it  is  pretty  bard  to  say  that  a  man 
Las  an  interest }  but  we  tbiok,  as  this  case  is 
circumstantiated  upon  this  proclamation,  that 
the  same  objection  lies  against  him  as  would 
do  if  this  were  a  civil  cause ;  if  we  shew  bow 
he  is  to  have  an  advantage  by  the  event  of  this 
cause,  then  he  is  not  lo  In  admitted  a  witness. 

L.  C.  J.  Did  he  apprehend  any  body  upon 
the  proclamation  ? 

Sir  B.  Skomer.  Yes ;  he  apprehended  Mr. 
Rookwood  himself,  or  was  the  cause  of  it,  and 
therchy  is  intitled  to  the  reward  and  his 
pardon. 

Mr.  Pkifpt.  Tbst  ujion  which  we  ground 
onr  olijeetion  is  the  different  penning  of  the 
proclamation ;  lor  if  any  one  that  is  not  a 
consphrator  do  but  discover  and  apprehend  any 
of  the  persons  pamed  in  the  proclamatioo,  he 
is  intided  to  the  thousand  pounds ;  but  the 
conspirators  themselves  must  ^  further ;  for 
a  bare  discovery  and  apprehending  any  of  their 
acoomplices  will  not  entitle  them  to  the  reward 
mentioned  in  the  proclamatioo,  but  they  must 
discover  and  apprehend*  their  aocomphoes  so 
as  they  be  brought  to  justice,  before  tbey  can 
he  entitled  to  the  reward:  And  to  be  brought 
to  justioe  for  any  crime,  is  in  common  under- 
standing to  be  brought  to  iuch  punishment  as 
the  law  inflicts  for  the  ofience.  Now,  Mr. 
Harris's  case  is  this:  He  discovered  Mr. 
Bookwood,  and  went  with  the  guards  to  the 
Compter  and  seized  him :  And  a  Mr.  Rook- 
wood ben't  convicted,  Mr.  Harris  is  not  to 
have  any  thing  for  his  pains ;  but  if  he  be  con- 
victed, Mr.  Harris  is  intitled  to  the  thousand 
oounds  and  his  pardon.  And  therefore,  surely, 
Mr.  Harris  cannot  be  admitted  an  evidence 
Against  Mr.  Bookwood,  since  he  is  to  receive 
so  great  a  benefit  by  his  conviction.  Upon  an 
indictment  for  an  usnrious  contract,  the  person 
whose  deed  It  is  cannot  be  a  witoess,  because  it 
is  to  avoid  his  own  act:  So  in  an  indictment 
for  perjury,  on  the  stat  5  EUz.  the  party  in- 
jured by  the  perjurv  cannot  be  a  witoess,  be- 
cause he  .is  to  have  half  the  forfeitures. 

Mt.  Gen,  I  suppose  they  will  make  out 
their  olyection  before  they  expect  an  answer 
Ironns. 

Sir  £.  Shamtr.  I  hope  your  Isvdship  will 
not  put  us  to  firove  a  copy  o(  the  proclamation 
tinom  the  inrolment,  but  tnat  we  may  have  the 
same  lavnur  aa  in  the  case  of  the  statute  book, 
that  the  print  of  it  may  be  allowed  for 
evidence. 

Att.  Gen.  My  lord,  we  will  not  stand  with 
4hen  lor  that,  we  know  they  are  miffakm 
throughout,  we  consent  the  proclamation 
nhould  beread. 

CL  qfArr.  reads : 

*  By  the  Kmg  a  Prochmwtton. 

<  WiujamIL 

*  Wheneas  his  myesty  hM  raosived  infor- 

^matioB  upon  coth,  thatt  the  yenons  henin 

*•  aAtt  named  hnvCi  wilhdivem  ether wioked 

*nnd  tmtoroips  pcwem,  ittkfedinlo  t  horrid 


and  detestable  conspiracy  to  assassinate  and 
murder  his  majesty 'sacred  person,  for  which 
cause  several  warrants  for  high  treason  have 
been  issued  out  against  them,  but  they  have 
withdrawn  thiviselves  from  their  usnal 
places  of  abode,  and  are  Qed  from  justice : 
His  majesty  has  therefore  thought  fit,  by  the 
advice  of  his  privy  council,  to  issue  bis  royal 
proclamation,  and  his  majesty  doth  hereby 
command  and  require  all  his  loving  sulnectato 
discover,  take,  and  apprehend  James  duke  of 
Berwick,  sir  George  Bardey,  major  Lowiek, 
Groorge  Porter,  capt.  8tew,  capt.  Walbank, 
capt.  James  Courtoey,  lieutenant  Sherborne, 
Brice  Blair,  ■  Dinant, Cham- 
bers,   Boise,  George  Higgins,  and  his 

two  brothers,  sons  to  sir  ThooMs  Higgiiu^ 

— -^—  Davis  Qardell,    Goodman, 

Crambume,  ■  Keyes,  Pender- 

gross   ajias   Peoder^^rass,   -^^ Bryerly* 


Trevor,  sir  Geoive  Maxwell, 


Durance,  a  Flemming,  Christopher  Knightly, 

lieutenant  King, Holmes,  sir  mlUam 

Parkyns,  ■■    Rookwood,  wherever  they 

may  be  found,  and  to  carry  them  before  the 
next  justice  of  peace  or  chief  magistrate, 
wbo  is  hereby  required  to  commit  Siem  to 
the  next  ^ol,  there  to  remain  until  they  be 
thence  dehvered  by  due  ooiuse  of  law.  And 
his  majesty  doth  hereby  require  the  said  jus- 
tice, or  other  msgistrsto,  immediately  to  give 
notice  thereof  to  him  or  his  privy  council. 
And  for  the  prevention  of  the  going  of  the 
said  persons,  or  of  any  other,  into  Irehmd,  or 
other  parts  beyond  the  seas,  his  majesty  does 
require  and  command  all  his  offiom  of  the 
customs,  and  other  his  officers  and  subjecto 
of  and  in  tlie  respective  courts  and  maritime 
towns  and  phiees  within  his  kingdom  of  Eng- 
land, dominion  of  Walss,  and  town  of  Ber- 
wiek  upon  Tweed,  that  they  and  every  of 
them,  in  their  respective  stations  and  places, 
be  careful  and  diligent  in  the  examination  of 
all  persons  who  shall  pass  or  endeavour  to 
pass  beyond  the  seas,  and  that  they  do  not 
permit  any  person  whatsoever  to  go  into  Ire- 
land, or  other  places  beyond  the  seas,  with- 
out a  pass  under  his  majesty's  royal  sign  ma- 
nual nntil  further  order.  And  if  they  shall 
discover  the  said  persons  above-named,  or 
any  of  them,  then  to  cause  them  to  be  appre- 
hended and  secured,  aud  to  give  notice  as 
aforesaid.  And  his  majesty  does  hereby 
publish  and  declare  to  all  persons  who  shall 
conceal  the  persons  above-named,  or  any  of 
them,  or  be  aiding  and  assitrfing  in  the  conceal- 
ing of  them,  or  furthering  their  escape.  That 
they  shall  be  proceeded  against,  for  anch  their 
offence,  with  the  utmost  seventy,  according 
to  law.  And  for  the  encouragement  of  afi 
persons  to  be  diligent  and  careful  in  endea- 
vouring to  discover  and  appsehend  the  said 
persons,  we  do  hereby  fnrther  daclsre,  that 
whosoever  shall  discover  and  apprehend  the 
persons  above-named,  or  any  or  them,  and 
flball  bring  them  befoie  some  justice  of  peace, 
or  chief  magistnte,  as  aforesaidi  shall  have 
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*  tnd  reftlfeis  %  TCinrd the  bobi  oToaetfaoa- 

*  i»ad  jMiuttd :  whidi  ttid  wm  of  om  tkoaMod 
'  Miindf  lii^  Mvds  oominiMioiMra  of  his  ns* 
* Jcsly*i  tr^matf  are  hereby  required  end  di- 

*  reeled  to  pey  aeeordiogly.    And  if  eny  of  the 

*  perieiie  ebove-aenied  ehetl  disoover  end  ap^ 
^  ^hend  any  of  their  aeo6mp1ieee,  ao  as  they 
f  may  be  brovf^t  to  jualiee,  iiia  m^festy  doaa 

*  hereby  declare,*  that  every  pemn  makini^ 
'atteh   diaoorery  ahall  have    hie   najeaty's 

*  gMdoua  pardon  lor  hia  oilteoe,  and  aliali  re- 

*  etHw^  the  reward  of  one  thonaand  ponnd,  to 
**  he  payed  in  aueh  manner  aa  aforiaaid. 

*  Given  at  our  court  at  Kenmngtoni  the  9dd 
^  day  of  Fehroary,  1695-6,  in  the  eightii  year 
'  or  our  reign.  God  batb  the  Kino.' 

Mr.  Fkippt,  My  lord,  the  diflbrent  penning 
^flfaeelauaeli  la  not  only  in  that  proclamation, 
lltat  it  ia  the  language  of  erery  procUmation 
that  haa  gone  out  Ibr  the  apprehending  any  of 
Hie  eonaphaton. 

*  Aii.  Gen,  My  lord,  all  that  we  aay  in  an- 
awer  to  thb  ohieetioo,  la,  That  Mr.  fiarria  ic 
not  named  in  that  proclamataon. 

X.  C.  /.  What  aay  you  to  that,  air  Bartiio- 
tomewShower  P  He  ia  not  named  in  the  pro- 
clamation :  aad  an  if  he  hath  dlicoTered  and 
Apprehended  4he  priaoner,  he  haa  earned  hia 
money,  whether  he  be  conricted  or  not,  becanae 
Hookwood'a name  ia  m  theprodamatioDy  the* 
liit  is  not 

Mr.  Phippt.  tliett,  my  lord,  with  hnmMe 
anbmiaBioa,  here  h  another  prodamation  aiiere- 
tn  he  ia  named ;  we  deaire  thai  may  be  read. 

Soi,  Oen.  And  when  it  ia  read,  it  will  be  aa 
little  to  yoor  purpoae  aa  the  other. 

Att.  ben.  Let  them  read  what  they  pleaae, 
we  need  aay  nothing  at  all  to  it 

X.  C.  J.  Certainly,  upon  thia  prodamation 
there  ia  no  objection ;  for  he  b  intitled  to  hia 
l,000l.  already,  though  Rookwood  be  nerer 
tsoorieted. 

Mr.  Pkifpi,  But  ia  he  not  by  thia  prodama- 
tiori,  whicn  mentiona  hia  accoroi^icea,  intitled 
to  hia  pardon  ?  If  ao,  he  awears  to  aecure  him- 
ddf. 

JL.  C.  J.  By  the  apprehending  and  diacorer- 
{ng,  he  is  intiued  to  bia  pardon. 

Mr.  Pkippi.  But  not  without  he  be  brought 
tojnattce;  that  ia  to  aay,  till  he  be  convicted ; 
therefore  he  cannot  be  an  evidence  to  oonTict 
Um. 

£.  C.  /.  That  ia,  aa  to  any  that  are  there 
named,  if  any  of  them  diacover  and  apprehend 
one  another,  it  rouat  be  ao  aa  that  they  be 
ferooght  to  justice-:  but  if  any  peraouthat  ia 
not  namrd  there  does  apprehend  any  that  ia, 
he  ia'iptiUed  to  the  1,000/.  barely  by  the  ap- 
prehension. 

Mr.  Phippt.  Then  there  ia  another  proda- 
nathm  where  they  are  bdth  named,  aa  Mr. 
Rookwood  tells  me. 

Mr  B.  Shower.  Mr  lord,  we  will  aet  this 
Blatter  right;  we  will  show  the  other  proda- 
mation, in  which,  if  I  am  ri^tly  informed,  for 
I  hare  not  read  it,  Mr.  Hams  is  named. 

dti.  Oem.  If  you  hare  not  read  ti|  I  woidd 
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yon  not  to  trouble  tiie  court  with  it;  for 
yon  will  find  the  latter. part  ta  reatraincd  to 
three  or  four  particular  peraona,  of  which  he 
b  none. 

Rookwood.  lam  named  in  the  prodamanon. 

Att.  Oen.  Aye,  but  read  the  latter  part  of  it, 
and  you  will  find  tou  are  not  namml  in  the 
dauaethattiieyrererredto:  you  need  not  read 
the  former  part  of  the  proclamation,  ^e  agree 
the  prisoner  is  named  tnere,  but  only  h>6k  to- 
warda  the  bottom,  vHiich  ia  the  danaethat  tfiey 
rerer  to. 

CI.  ofAr.  (reada).  •  And  we  do  hereby  ftir- 
'  ther  dedare,'  &c. 

dtt.  Gen.  They  hare  not  coaaidered  the 
prodamation,  and  therefore  makeao  objection 
of  they  do  not  knoil'  what 

Sir  B.  Shower.  We  are  in  your  Birdahipl 
jndgtnent 

X.  C.  J.  For  what?  See  if  you  can  make 
or  state  a  case  for  our  judgment 

Sir  B.  i9iliNPer.  Mr^R<Mk#ood  la  mentioned 
in  the  first  proclamation,  and  Harria  is  not^ 
but  there  are  the  word  accompficea :  he  is  like- 
wise mentioned  in  the  last  proclamation,  but 
not  in  the  last  dauaeof  it  I  confeaa,  if  be 
had,  it  had  been  plain  it  would  have  taken  ott 
hia  teatimony  ;  but  now  we  must  aubmit  it  to 
you,  whetiier  he  is  not  an  interested  person, 
and  conaeqnenUy  no  good  witneas. 

X.  C.  /.  Thuy  I  «>  not  aee  aay  cdoor  for 
the  objection.  Is  he  not  aa  well  intitled  to  hia 
1,000/.  though  Mr.  Rookwood  had  never  been 
try'd,  by  the  bare  apprehending  of  Mr.  Rook- 
wood, aa  if  he  was  convicted  ? 

Sir  B.  Shower.  No,  my  lord ;  because  tte 
words  are,  ao  aa  he  may  be  brought  to  justice. 

X.  C.  J.  That  is  not  so,  aa  to  any  pereon  that 
anprehenda  one  mentioned  in  the  proclamation, 
ir  the  perMU  tttat  apprehends  be  not  mentioned 
in  it,  and  named  himself;  if  any  one  that  ia 
not  mentioned  apprehend  one  that  is  mention- 
ed, he  is  intitled,  by  the  apprehension,  to  the 
1,000/.  If  any  one  that  ia  mentioned  appre- 
hend another,  then  he  is  to  bring  him  to  jus- 
tice ;  now  Mr.  Harris  is  not  named  in  this  pro- 
clamation, and  ao  as  to  the  l,O0b/.  he  stands  in 
the  same  condition  aa  any  other  person  that 
diacovered  or  apprehended  one  of  the  persona 
there  named. 

Sir  B.  Shower.  But  it  aeems  he  was  one  of 
the  conspirators,  because  he  is  himself  described 
in  another  proclamation.* 

An.  Gen.  Ifit  were  so,  it  would  not  be  ma- 
terial, nor  any  manner  of  otgection  ;  but  as  they 
have  made  their  objection  upon  these  procla- 
mations, we  think  there  is  nothing  for  us  to 
give  an  answer  to. 

Mr.  Cowper.  Nay,  my  lord,  if  it  were  so, 
will  sir  Bartholomew  Shower  say  his  dient  is 
not  broui^ht  to  justice  unless  he  he  convicted  f 
I  am  sore  the  words  *  convicted*  or '  attainted* 

are  not  in  the  prodamation. 

,  -     -  ■  -    -        -  .      .   ..- 

*  As  to  the  admittbg  the  testim^my  of  ia 
Particeps  Criminia,  see  Howard  v.  Shipleyf 
4  fiaat,  100 ;  andaee  4  Beat,  68i.  616. 
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L,  C.J,  Tbare  is  nothing  in  itt  you  moflt 
■ivear  BIr.  Harris,  r  Wbtoh  was  done  accoid- 
ingiy.] 

So/.  Gen,  Will  yoa  give  an  aocoont  to  my 
lord  and  tbe  jury,  wliat  yon  knovr  of  this  oon- 
spiracy  against  the  king's  life,  from  the  ficst 
time  yea  were  acquainted  with  it,  and  what 
band  the  prisoner  at  the  bar  bad  in- it. 

Att,  Gen,  Pray  give  an  account  of  tbe  whole 
thing,  your -coming  over^  and  who  sent  yon, 
and  upon  what  errand,  and  the  whole  that  you 
know  of  this  conspiracy. 

Capt.  Harris,  Upon>  the  14th  of  January 
last,  the  French  Stile,  N.  81  1  was  at  St.  Ger- 
jnaias,  where  I  was  seat  fbv  by  king  James, 
and  was  ordered  to  wait  his  dinner  till  it  was 
over,  and  accordingly  I  did  wait  till  his  dinner 
was'Over ;  and  then  1  came  in,  and  ool.  Parker 
was  with  biro,  and  one  Mr.  Har^,  who  is  also 
mentianed  in  the  prodaoiation,  was  there  also : 
the  king  told  me  he  was  sensible  I  had  served 
liim  well,  and  now  he  had  an  opportunity  of 
doiug  something  for  me ;  he  told  me  he  would 
send  me  into  England,  where  1  should  be  sub- 
sisted^ and  I  was  to  follow  the  orders  of  sir 
George  Bardey ;  and  accordingly  be  ordered 
-me  ten  lewidores  to  be  paid  by  Mr.  CaroH,  who 
is- secretary  to  the  late  queen;  and  colonel 
Parker  went  along  with  me,  and  Mr.  Hare,  to 
Carol  I,  and  told  him  he  came  from  the  king, 
and  we  had  the  lewidores,  and  we  went  to  Ca~ 
'lais,  in  order  to  our  coming  over  hhber:  But 
we  were  told  if  we  were  wind-bound,  that  the 
money  we  received  would  not  bear  our  charges ; 
there  was  orders  given  for  our  further  suUist- 
ance  at  Calais,  to  the  president  there.  Accord- 
ingly ive  came  to  Calais,  and  the  wind  di<l  not 
serve  us  for  eight  or  nine  days ;  and  while  I 
,  stayed  there,  the  money  that  I  spent  at  Calais 
was  paid  by  the  president  of  C«1ais,  Monsieur 
Latour.  Afterwards  I  landed  in  England,  near 
Romney  marsh,  as* I  was  told,  and  1  came  to 
the  house  of  one  Hunt,  and  he  provided  me 
and  my  comrade  with  a  couple  of  norses ;  and 
coming  from  tlience,  I  came  in  the  first  place 
to  one  Tucker's  an  apothecary  in  Sand  way, 
and  next  from  thence  we  came  to  Rochester, 
to  Charles  Croft's,  and  from  thence  in  a  coach 
to  Gravesend,  and  from  thence  by  water  to 
London:  That  night  we  lay  in  Grace-Church- 
street  at  an  inn,  it  being  night,  the  night- tide, 
and  somethiog  late.  The  next  day  1  came  to 
a  loilgiog  at  an  acquaintance's  of  my  comrade's, 
Mr.  Hare,  at  the  Unicorn  in  Brownlow-street, 
one  Mr.  Watcroan's.  The  next  niglit  I  went 
to  look  for  sir  George  Baroley,  whom  the  king 
^Id  me  1  should  ceitainly  find  by  such  a  sign 
of  a  white  handkerchief  hanging  out  of  .his 
pocket,  on  Mondays  and  Thursdays,  in  Covent 
Uarden,  where  his  walk  was  to  be  in  the  even  • 
ing,  because  he  was  not  to  appear  in  tbe  day- 
time opejily.  It  happened  that  upon  Monday 
night  after  I  caiue  to  town,  I  went  there,  and 
did  not  find,  su:  George  Barcley  according  to 
th»  king's  direction,  which  1  admired  at ;  but 
there  was  one  Mr.  Berkenhead,  who  told  my 
domrade,  a  day  c^  two  afier.  That  sir  Geoige 


Baraley  would  needs  speak  wilb  me*  and  ao 
cordiagly  I  met  with  biro ;   and  he^  aaked  nie 
how  the  king,  oueen,  prince,  and  priDCMB  dld> 
and  I  told  him  taey  were  verv  well ;  I  told  }iim 
1  waa  appointed  to  attend  him>  and  obey  hia 
oniens*    He  told  me  he  bad  no  money  at  pre- 
sent, hot  in  two  or  three  davs  he  would'  aeod 
some-;  and  so  he  did,  by  major  Holmes.     I 
had  five  shillings  a  day  foe  subsisteace,  and  I 
had  uo  horse ;  and  when  I  bad  a  horae,  it  was 
six  shillings  a  day ;  afWr  which  rate  I  had  aub- 
sisteace  tor  a  month  at  five  sbillinga  a  day, 
^ineaa  going  then  at  thirty  Bhillin|[js.     Miyor 
Holmes  paid  me  the  money  by  sir  Grsorge 
Barclay's  order,  as  he  told  me,  and  he  after- 
wards gave  me  a  guinea,  and  that  was  the  first 
Saturday  when  thoaasaopinatipn  was  designed; 
for  that  we  told  him  we  wanted  money,  and  it 
was  not  reasonable  we  should  take  our  horses 
out  of  tbe  stable  before  we  paid  for  them :  Asd 
I  met  sir  Ghsorge  Barcley  several  times  at 
Covent  Garden,  and  he  told  me  it  was  a  suspi- 
cious pkce,  and  desired  me  not  to  come  any 
more  there ;  but  when  he  bad  any  particular 
ordem  to  ffive  me,  he  would  give  me  notioe  of 
it  where  I  should  meet  him ;  and  aeoordiiigly 
I  did  meet  him  several  times. 

An,  Gen.  Now,  Sir,  will  yoa-.teU  what  yoa 
know  as  to  tlie  prisoner  at  the  bar  ^ 

Harris,  As  to  Mr.  Kookwood,  tbe  Satarday 
that  the  assassination  was  designed  to  be,  the 
first  time  that  1  knew  of  it,  I  met  Mr.  Rook- 
wood,  at  one  Mr.  Burck's  lodging,  where  he 
was  up,  and  I  saw  him  in  a  great  hurry  and 
some  cottstematioD,  and  iu  came  M.  Bernardo ;  , 
I  asked  him  the  nieaniog  of  it,  aod  what  ther 
were  going  about;   and  Mr.  Uookwood  told 
me,  if  1  would  go  down  to  captain  Counter  I 
should'  know ;  accordiugiy  I  went,  and  to  the 
best  of  my  remembrance,  he  gave  me  a  little 
note  to  captain  Counter,  but  that  I  am  not  po- 
sitive in.      1  went  to  captain  Counter,  and  as 
soon  as  ever  I  came,  he  told  us,,  we  must  be 
immediately  ready  to  go  to  Tumham  Green. 

Att.  den.  Where  was  that  ? 

Harris.  At  the  Woolpack,  that  was  tbe  sign 
as  near  as  I  remember.  Mr.  Hare  and 
I  were  ordered  together  to  come  there,  and 
there  was  Mr.  Hungate,  who  bad  been  there 
some  time,  and  when  1  came  in,  sir  George 
Barcley  did  declare  laugbin^,  *  These  are  my 

*  janissaries;'  And  he  talked  somethiog  of 
bringing  the  garter,  and  of  attacking  the  coach ; 
but  he  went  out  of  the  room,  and  afterwards 
be  came  in  and  declared, '  We  are  all  men  of 
'  honour,  and  that  the  business  we  were  going 

*  about,  was  to  attack  the  prince  of  Orange  / 
but  Durant  came  in  after  that,  and  said,  *  The 

*  prince  of  Orange  did  not  go  out  that  day.' 
When  he  talked  of  attackmg  the  prince  of 
Orange,  I  was  veiy  much  staraed,  not  know- 
ing any  thing  of  it  before ;  and  I  came  the  next 
morning  to  Mr.  Rookwood,  and  asked  him  if 
we  were  to  be  the  murderers  of  the  prince  of- 
Oran^pe:    Says  Mr.  Rookwood  to  me,  *  I  am 

*  afraid  we  are  drawn  into  some  such  business  ; 

*  but  if  i  had  known  it  before  I  came  .over,  I 
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l^oold  bafe  begged  tbe  kiog^s  pardon  at  St. 
«lGennaiii8,  and  not  bave  come  o?er  hither ;' 
and  said  I,  *  This  is  very  fine,  we  have  ser?ed 
'  to  a  very  good  pnrpose,  to  be  sent  over  npon 
*  such  an  errand  and  account.*  AiWr  this  Mr. 
Abokn'ood,  and  Mr.  Lowick,  and  I,  had  a 
meeting  at  Hed  Lyon  fields,  where  we  did  dis- 
course about  the  matter.  I  did  often  declare 
against  it,  that  it  was  so  barbarous  a  thing,  that 
no  man  of  honour  almost  would  be  guitty  of  it ; 
but  major  Lowick  answered,  That  we  were  to 
obey  orders;  lor  sure  sir  George  Barcley 
would  not  undertake  a  thing  of  that  nature 
without  orders. 

AtL  Gen*   Pray  what  said  Mr.  Bookwood  ? 

Harrii.  He  owned  it  was  a  baibaroos  thing ; 
but  he  was  sent  over  to  obey  sir  .George  Bar- 
cleyV  orders,  which  he  had  seYeral  timea  de- 
dared  he  was  resolved  to  do  ;  i^n  that 
we  parted:  So  afterwards  I  came  to  Mr. 
Rookwood's  lodging;  it  was  the  Saturday 
morning  I  came  to  him,  and  so  went  to 
sir  George  Barcley 's ;  while  he  was  there, 
Mr.  Rookwood  gave  me  a  note,  naming 
so  many  names,  particularly  Mr.  H  ungate, 
Mr.  Haniord,  Mr.  Hare,  and  his  own  name  at 
top,  not  the  name  that  be  is  arraigned  by  here ; 
but  a  sham  name  that  he  had,  as  the  rest  of  ua 
all  bad  sham  JiameSj  which  at  that  time  we 
wentby. 

£.  C-  J.  What  was  your  name  f 

Harrii.  l^Iy  name  is  Jenkins. 

JL  C.  J.  Who  gave  you  that  name? 

Harris.  Kinff  James  at  St.  Germains,  and 

"be  gave  Mr.  Hare  the  name  of  Guiney,  and 

Mr.  Rookwood's  name  was  Roberts.    Ring 

James  told  us  m  his  bed  chamber,  we  were  to 

go  by  those  names. 

Att.  Gen.  Pray,  Sir,  what  did  Rookwood 
•ay  to  you,  when  be  gave  yoo  that  list  f 

Harris.  He  told  me,  he  was  to  go  to  Turn- 
bam  green,  and  I  was  to  go  along  with  him, 
and  says  he  to  me  smiling,  *  You  shall  be  my 
aki  de  camp ;  and  get  the  rest  of  the  gentle- 
men ready  :*  and  accordingly  I  went  to  look 
Ibr  several  of  tbe  iiersons — particularly  for 
Mr.  Bladkltume :  when  I  came  back  again, 
I  foond  bim  lying  on  his  bed,  and  that  sir 
Geoige  Barcley  had  told  him  the  prince  of 
.  Orange  did  not  go  out  that  day  ;  and  ftY>m 
thenoe  we  went  to  dinner,  where  major  Lowick 
dined  wtdi  us,  and  Mr.  Bomarde  and  nrnjor 
Lowick  seeing  me  in  a  heal,  asked  me,  Why 
I  was  ID  such  a  sweat?  I  told  him  I  wereget- 
ting  those  men  ready  for  Mr.  Rookwood,  who 
had  made  me  his  aid  dc  Tamp :  says  major 
Lowick  tome,  You  may  verv  well  do  it,  for 

Iou  have  six  shillings  a-day  allowed  you,  and 
have  nothing ;  I  brins^  two  men  at  my  own 
charge.  SeicTl,  Major  Lowick,  I  wonder  vou 
^o  not  apply  yourself  to  sir  George  Barcley, 
and  theO|  1  believe,  you  may  be  subsaited  too. 
He  answered  me,  He  did  not  think  it  worth 
die  while  to  trouble  him,  since  he  had  never 
spoke  to  liim  of  it  before :  and  Rookwood,  and 
Bemarde,  and  Lowick,  aqd  myself,  several 
times  met  m  Red-Lyon-ftelds,  and  talked  of 
attMUog  tbe  prince  of  Onoge.  I 
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Att  Gen.  Who  did  f 

Harris.  Rookwood,  Bemarde,  Lowick  and 
myself. 

Ati.  Gen.  PraYy  Sir,  let  me  ask  you  one 
one  question.    Where  was  your  horse  at  first  ? 

Harris.  At  first  it  was  at  my  lord  Fever- 
sham's  stables,  as  they  told  me,  .in  Somerset- 
House. 

AtL  Gen.  Where  were  the  other  persons 
horses? 

Harris.  There  was  Mr.  HuDgate/*s  and  Mr. 
Hare's  horses  iu  Uie  same  phice,  at  the  same 
time,  as  they  told  me. 

Att.  Gen.  How  came  jou  by  your  horse 
there  ? 

Harris.  Maior  Holmes  did  deliver  my  horse 
and  committed  it  to  my  care,  and  1  carried  it 
thence  to  another  place. 

Att,  Gen.  Did  you  observe  there  was  any 
more  horses  there  r 

Harris.  1  believe  there  was  five  or  six,  as 
near  as  I  can  gruess. 

Att.  Gen.  Do  you  know  where  Rookwood 
was  to  have  his  horse  ? 

Harris.  He  bad  a  horse;  but  whence  iie 
bad  it  I  do  not  know. 

Att.  Gen.  Had  you  any  arms  delivered* 
yon? 

Harris.  Yes,  I  bad  by  capt.  Counter. 

Mr.  Cowers.  Were  you  at  no  other  plac« 
together  tfiat  Saturday  night,  tl^e  29d  of  Pe- 
bmary,  because  you  say  you  dined  together  ? 

Harris.  Yes,  we  were  at  the  Bear  tavern. 

Mr.  Conyers.  W  hat  discounie  passed  between 
yeu  there?  , 

Harris,  Tliey  were  talking  about  tlie  assas- 
sination ;  but  what  any  parttcular  person  said, 
f  cannot  tell. 

Mr.  Conyers.  Pray  who  were  there  ? 

Harris.  There  was  Mr.  Knightly,  captain 
Rookwood,  aud  Mi*.  King;  and  Knightiv' 
went  out,  and  came  in  egdin,  and  declared, 
we  must  have  a  great  deal  of  care  of  ourselves 
or  we  should  be  taken  up:  and  he  whispered  at 
first,  and  afterwards  1  asked  him  vi  hat  it  w^u  ; 
and  he  told  me,  and  said,  '  We  must  have  a 
care  of  ourselves.*  Says  Mr.  King,  staring 
this  way  with  his  eveS| '  Surely  God  Almigh^ 
is  on  our  side;'  and  so  we  parted. 

L.  C.  J.  When  was  this  ? 

Harris.  This  was  the  uight  of  Saturday  the 
and,  when  il  was  discovered ;  fur  boiue  or  them, 
were  taken  up  the  next  day. 

Att.  Gen.  Was  Rookwocd  there  at  thai 
time  at  the  Bear  tavern  ? 

Harris.  I  cannot  positively  say  whether  he 
was  or  not. 

Att.  Gen.  What  discourse  had  you  there? 

Harris.  We  talked  of  assassinating  the 
king;  but  what  it  was  in  particular,!  1  cannot 
tell. 

L.  C.  J.  Was  Rookwood  there? 

Harris.  Yes,  I  believe  he  was ;  hnt  I  cannot 
positively  say.  * 

L.  C.  J.  Yon  say  it  was  the  last  Saturday^ 
that  the  kiug  was  to  go  abroad,  that  yon  appro-* 
bended  you  were  diso^vcred  ? 
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Trud^AmhmBcokmood, 


Harm.  Ta,  we  apmbeiided  we  WfW  *•- 
cOTered  before  that ;  tor  Mr.  Lowick  told  ne 
tbmt  three  <fr  four  day*  before,  in  thai  week* 
that  his  name,  and  poe  Harrbon^  were  gnren 
ioto  the  couDcil,  and  aootber,  and  another, 
two  or  three  of  them,  aa  he  told  me ;  1  think 
three  or  four;  and  apon  that  acconot  major 
Iiowick  went  from  his  lodfiing,  and  did  not  lie 
at  his  lodging  the  night  hdrore ;  and  1  came  to 
major  Lowick,  and  be  told  me  the  aame  thing 

attheRmg's-arms  tavern.  

Alt.  Gen,  Canyon  remember  whaldiaoomw 
yon  had  that  Saturday  night? 

Mr.  C<m>per.  You  say  that  on  Saturday  the 
33d,  Mr.  Rookwood  gave  you  the  list 

Harrii.  I  do  not  say  it  was  the  33d,  for  I 
cannot  swear  to  the  day  of  the  month ;  bat  it 
was  the  second  Saturday  that  we  were  to  have 
gone  about  this  business. 

Mr.  Coaper.  You  say  be  gave  yon  a  list  of 
names :  pray  when  he  gave  you  that  list,  what 
discourse  happeocd  in  me  room  just  before,  or 
afler  the  giving  of  the  list  ? 

Harrii.  Sir,!  think  I  told  the  ooot  that  be- 
fore. 

Mr.  Camper.  Sir,  I  desire  yon  would  re- 
peat it. 

HarrU.  My  lord,  I  humbly  desire  to  know 
whether  1  am  to  answer  tha|  gentleman  that 
question  f 

jL  C.  /.  Yes,  you  are  to  answer,  being 
upon  your  oath,  and  to  tell  the  whole  troth. 

Mr.  Cowper.  I  asked  him  the  question  so 
fairly,  what  discourse  introduced  the  giriog 
of  the  list,  and  what  followed  upon  it,  that  1 
perceive  this  gentleman  does  not  know  which 
side  I  am  of. 

Harris,  Mr,  Rookwood  said  we  were  to  go 
to  Tumham  creen ;  and  he  told  me,  that  1  was 
lobe  one  of  his  party,  that  we  were  to  attack 
the  Prince  of  Orange. 

L.  C.  J.  You  say  yon  were  to  be  one  of  his 
party ;  pray  was  it  there  that  he  told  you,  you 
should  be  his  aid  de  ramp  ? 

Harrii.  Yes,  be  did  tell  me  I  was  to  be  his 
lid  de  camp. 

Mr.  Phippi,  Whose  hand  writing  was  that 
listP 

Harris.  I  cannot  teD,  I  had  it  from  that  gen- 
tleman. 

Mr.  Fhipju.  Bot  whose  writing  was  it? 
Harris,  indeed  iknow  not  his  band-writing, 
and  therefore  cannot  tell  whose  it  was  :  he  is 
for  his  lifo,  but  I  believe  he  cannot  deny  any 
thing  diat  I  have  taid,  I  suppose  not :  I  aboura 
be  very  sorry  to  accuse  Mr.  Rookwood  of  any 
thing  that  was  not  true. 

Mr.  Ptopc  Pray  whose  oaact  were  in  that 
list? 

Harrii.  I  have  mentioned  Mr.  Hare,  Mr. 
Hanford,  Mr.  Blackbame,  myself,  and  jroo, 
Mr.  Rocdrwoed,  had  your  own  name  at  top. 
Rookwood.  What  IS  that  Blackbume? 
Harris.  He  is  a  Lancashire  man. 
JEUfokmood.    It  is  a  verjr  strange  thing  1 
should  fi^ive  yoo  a  list  with  a  man's  name 
that  I  &  not  know;  I  decfere  it,  I  know  no 
•nchpefsoB. 


^•rrif.  Mr.  Rookwood,  I  hrfiiVf  yo«  mm 
very  sensible  1  do  not  aocnse  yon  of  any  thing 
that  is  not  true. 

Hr.  Fh^i.  When  did  yoa  see  that  Uat 
Int? 

Harris.  He  gave  it  into  my  hands,  and  had 
it  from  me  agun,  or  I  threw  it  away  after- 
wards. 

Rookwood.  Bat  yoa  that  were  to  be  an  evi- 
dence ought  to  have  kept  it  to  justify  yoor  evi- 
dence. 

Harris.  Truly  I  did  not  mtend  to  have  been 
an  evidence  at  that  time. 

Alt.  Gen.  If  they  wiQ  ask  him  any  ipieBtioDay 
let  them. 

Sir  B.  Sloaier.  No,  indeed,  I  wHI  ask  him  no  - 
questions. 
^  Att.  Gen,  Then,  my  ferd,  we  have  another 
niece  of  evidence  whidi  we  would  offer  to  your 
lordship,  which  is  not  direct  evidence  against 
the  prisoner,  hot  only  to  prove  a  ciroumstanca 
or  two  of  what  has  already  been  sworn :  we  do 
acknowledge,  my  lord,  it  does  not  aflfect  Mr. 
Rookwood,  bat  only  to  strengthen  and  oofifirm 
what  they  have  sworn. 

'  Sir  B,  Shower.  With  submission,  we  hope  it 
will  not  be  evidence  fit  to  be  given  as  to  the  pri- 
soner at  all ;  for  because  a  man  may  sweSir 
true  in  the  particular  circumstance  of  a  thing, 
that  therefore  he  swears  true  what  he  sweara 
against  the  prisoner,  I  think  is  no  consequence 
in  the  world. 

£.  C.  /.  It  is  a  thing  distinct  and  forsigu  to 
the  matter,  as  to  Mr.  Rookwood. 

Att.  Gen.  M v  lord,  we  do  not  say  it  directly 
affects  Mr.  Rookwood ;  but  when  your  lordship 
has  heard  it,  we  shall  submit  it  tp  you,  how  £b^ 
it  confirms  even  the  evidence  given  against 
him. 

Mr.  Omyers.  My  lord,  we  say  the  prisoner 
was  to  have  bis  horse  from  Somersetrhoiise ; 
and  that  there  were  horses  placed  there  for 
that  purpose  we  are  going  ts  prove. 

Att.  Gen.  My  lora,  it  is  one  entire  conspi- 
racy, in  which  every  one  had  his  part ;  OMb 
was  to  have  his  horses  and  his  party  in  one 
place,  and  another  in  another :  Now  tliat  there 
were  at  such  time  such  horses  at  Sonieriet- 
honse,  and  those  horses  were  delivered  ont  fiom 
Somerset- house,  is  certainly  a  confirmation  of 
the  truth  of  what  the  witnesses  have  said. 

L.  C.X  It  is  so.  If  that  beityoaoffi^riUia 
venr  material. 

Mr.  Confers,  We  ahall  prove.  That  npoq 
the  disappomtment  on  the  first  Saturday,  the 
15th  of  February,  they  were  to  be  ready  tfatnsi 
the  38d ;  and  you  will  hear  how  tlie  norsea 
were  disposed  of  in  the  mean  tune,  tiali 
Chamberlain,  Maskel,  and  Allen. 

Att.  Gen.  CaU  any  of  tbem,  I  believe  it  is 
enough. 

(Mr.  Ck&mherlain  appeared  and  was  sworn.) 

Ati.  Gcn.-Fnj  will  you  give  my  lord  and 
the  jury  an  account  what  yoo  know  ef  any 
honies  that  were  brought  to  SooMnet^hoasii 
about  Febroary  lasl,  ami  Aow  kmg  theiy  slayeg 
there? 
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^  Waf^  Tri«aw 


^/r.  Gc«.   nbo  hroogbt  them  in  f 

CAomierlatii.  Thej[  were  ■ent  ia  by  loiiu^ 
penoiis  bMr.liewu^  name. 

Ja.  Gea.  Hftd  yoa  any  direction  to  take 
CMreofthemP 

CAofliAer^n.  Mr.  Lewia  aent  in  a  note  to 
4aka  care  of  theqi  &r  a  niffht  or  two. 

J<<.  Gfii.    Who  carried  tbem  away  P 

CAankrMitti.  I  cannot  tell :  some  people 
came  to  see  them  that  I  ne?er  satfr  before,  and 
Ihey  took  care  of  them :  I  ^ow  not  who  thc^ 
were,  ^d  I  nerer  nw  ^nn  ^nce. 

Ait.  Gen.  What  tim^  WM  it  that  they  came 
for  them? 

CkimJberlM.  l^ippaa^at  the  middle  of  the 

JdU  Gen,  What  month  waa  it  in  ? 

Ckamhnlsm,  I  think  it  waa  mnph  ahoi^  the 
Utter  en^  of  F^ttacy,  ta  t^  bisit  of  my  re- 
membranpe* 

An.  Qen,  How  kmg  waa  it  hefere  the  plot 
waa  discovered? 

CAmnberlam,  It  wu  aboot  a  week,  or  a 
small  matter,  bemrethe  plot  was  diaooTcredt 
to  the  best  of  my  knowlad^. 

Att.  Gai.  How  ]ong  staid  the  hones  there  at 
Somenet'bonse  ? 

Ckamherkin,  Three  of  them  staid  a  night  or 
two;  bm  the  otb^  three  of  them  aMOt  a 
matter  of  a  week  or  ten  di^s. 

Att.Oau  Who  owned  those  horses  P 

Cktmber,laitu  They  were  sent  in  in  Mr. 
Lewis's  name ;  but  who  oiswed  them  1  cannot 
tdl  indeed. 

■  Mr.Gpftyen.  Then  swear  John  AUan.  [Who 
ifas  ^iioni.1  Prey  tell  my  lords  aad  the  jury 
what  you  know  ooneeming  any  horass  about 
the  time  of  the  breaking  ontof  the  plot 

Ail,  Gen.   We  mean  in  Somerset-house 


Allen.  There  was  seven  hones  came  in. 

Mr.  GonMn,  Who  breught  them  P 

Allen*  There  was  six  in  the  tot  place;  one 
earoe  in  aftarwi^  b  the  evening. 

Mr.  Coi^yepi,  By  whoee  ordec  were  they 
^Qfht  there? 

.^ifiin.  By  Mr.  Uarie%  ocder. 

AiL  Gen.  Bow  Wng.d«A  they sti^  there? 

AUem.  Smbo  of  them  ataid  there  seveml 
daya;  threa  of  them  went  away  tbeneict  day, 
aalthink, 

Mr*  Cosysn>  Dm  yon  renymber  about  ^hat 
time  thoee  nonw  were  brenght  thither  f 
.  Alhn,  Th^  weva  brenght  there.  %  believe^ 
nbontseren  or  eight  days  before  the  plot  brake 


Att,  Qen.  Mylank|W«  only  call  these  wit- 
iiss»M  to  cenBrm  the  testimony  of  theothm. 
that  there  wen  anch  horasa  thefn  at  that  tim«^ 
and  Ijpr  the  nweent  we  rest  it  here. 

JLCJ.  Then,  gentlemen,  what  say  ysm  to  it 
ftrthenriasiMrP 

Sir  A  Skmtr:  II  yeor  lerdship  pleesn,  we 
4Ba«fcennnlibrthepiise«e9|  andthatwUeb 
ivAare  la  imiet  mm*  ii this,  whiob  wn auhmit 

iDtvaiutliiMBhi^  in^reiMnit  lathefiBiattlsoe. 


wbfther  here  be  two  witne^iio  agamst  tbf  pn** 
soner  to  jnrofe  this  tresson,  according  to  tpe 
statute  ofjEdw.  6,whkh  requires  two  witufssfsp 
in  High-treason,  and  lawful  ones ;  but  t^  ip 
the  first  place  we  say,  there  are  not  two  if^ 
nesses  at  all,  at  lesst  not  to  any  oTert-act  that  ia 
laid  in  this  indictment.  *  As  to  what  ci^t^va 
Porter  says  of  what  passed  between  hifp  and 
Durence,  the  dialogue  between  them  where 
Rookwood  was  present,  we  are  m  your  loniship'a 
direction ;  and  we  doubt  not  but  the  jury  v^ill 
take  it  into  their  consideretion,  how  far  dtat  af» 
fects  the  prisoner ;  that  he  shall  not  be  con- 
cemed  in  any  transaction  between  Mr.  ENirtar 
and  any  ot^er  persons ;  none  of  their  dedara^ 
tions,  none  of  their  treasorndde  practices,  can 
be  imputed  to  or  affect  him  in  any  vay  Vhat* 
soerer.  Now  all  that  captain  Fofter  sam  of 
Mr.  Rookwood  ia,  that  he  was  once  at  the  Globe 
tavern,  and  there  was  a  discourse  about  thia 
matter ;  and  then  he  tells  your  lordship  sf  a 
dialogue  between  him  and  Dqranoe,  and  an 
account  of  what  passed  between  them  ;  but  he 
does  not  say  any  thing  of  B|r.  Rookwood  being 
any  ways  conceraed  in  the  matter,  but  only 
that  he  dropped  this  expression,  it  Wfs  %  den» 

rite  adventure,  a  dsMcrons  enterprise,  and 
seemed  sgainst  it ;  but  in  the  end  he  eonp 
eluded  with  aomething  in  French,  which  whal 
they  are,  and  what  they  mean,  we  must  submit 
to  your  lordflhip  and  the  jury  ;  he  interprets  it, 
when  sir  George  Bardey  said  he  must  have  a 
share  in  it,  then  Rookwood  replied.  There  is  an 
end  of  it  But  there  is  not  one  word  of  agree* 
ment  swore  to,  Uiat  Mr.  Rookwood  apoke  to 
shew  hia  consent  There  is  but  one  tinie  more 
that  Mr.  Porter  swean  io,  about  the  prisoner  at 
the  bar.,  and  that  is,  at  his  lodgings  in  Little 
Rider-street;  for  as  tp  the  other  consults,  Mr. 
Rookwood  was  not  present  there;  It  seeow 
there  was  a  diMourse  about  the  affair,  but  that 
Rookwood  said  nothing,  but  went  away ;  there 
was  not  so  much  as  the  least  intimation  of  an 
airreement  to  any  such  design,  or  apprebatien 
of  what  waa  agitated  in  the  company;  and  we 
insi^  npon  it  as  to  this  in  point  of  Uw,  that  it 
amounts  to  no  more  than  misprision  of  treason 
at  most  My  lord,  I  will  not  now  contend 
about  notions,  nor  will  f  aigue  whether  con* 
suiting  aUKl  agreeing  be  evidenoe  of  an  oven» 
act;  la^hmit  to  your  Wrdehip*s  directions,  not» 
Vfithfltanding  the  variety  and  differanoe  of  opi** 
nions  that  have  been. 

X.  C.  J.  Sir  Bartholomew  Shower,  I  knew 
not  what  variety  of  opinions  yvk  mean ;  than 
have  been  sepie  discoorsn  io  pamnhleta,  1 
agree ;  but  it  was  always  taken  ano  heki  liir 
law,  that  consulting  and  freeing  waa  an  orest** 
act 

Sir  B.  Shomtr.  Here  is  no  enidenon  ef  any 
agreensent 

L.  C.  J.  Br^  let  ua  hear,  what  yen  ny  le 
that 

Sir  B.  Skew.  It  ia  opt  the  being  preasnt 
where  treiten  do  oooanlt  end  eanspuw  the 
death  ef  tht  hing»  nnlos  they  actually  agree ; 
m»  ia  it,  enfama  anfimnt  ta  fttida  or  prevail 
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upon  a  inry's  conscience  to  affirm  upon  their 
oaths,  that  such  a  one  is  suihy  of  higii  treason, 
because  such  a  one  was  there,  and  said  nothing 
at  all ;  for  the  not  discovering  afterwards,  nor 
accusing^,  is  no  evideoce  at  ail  against  Mr. 
Rookwood.  As  to  Mr.  Harris,  he  gives  you 
an  account  of  a  great  deal  that  does  not  affect 
Mr.  Rookwood,  neither  all  that  passed  at  8t 
Germains,  nor  in  their  journey  into  England ; 
for  all  that  Dfiay  be  true,  and  yet  the  prisoner  no 
way  concerned  in  it.  As  to  what  he  affirms  of 
the  prisoner,  we  shall  submit  it  to  your  const- 
deration  :  what  it  amounts  to,  and  all  that  his 
deposition  comes  up  to,  is,  that  Mr.  Rookwood 
complained  that  he  was  to  obey  implictdy  sir 
George  Bardey's  orders ;  and  flams  gives  an 
account  but  of  one  particular  time  that  Mr. 
Rookwood  undertook,  or  did  agree  to  be  con- 
cerned in  thb  matter ;  it  was  but  once,  and 
that  was,  when  he  gave  him  the  note  of  those 
that  were  to  go  to  Turnham- Green,  and  that 
he  was  to  be  his  aid*de-camp :  and  as  to  that, 
we  shall  give  you  an  account  by  witnesses 
whom  we  shall  call,  that  these  two  witnesses 
ought  not  to  be  believed  as  to  what  they  have 
sworn,  though  they  do  not  come  up  to  make 
two  witneases  according  to  law  upon  this 
indictment  What  they  have  said  as  to 
this  man,  is  not  credible,  though  they 
may  speak  true  as  to  others;  and  no  doubt 
there  was  a  barbarous  conspiracy  ;  it  appears 
there  was  such,  beyond  all  exception  and  con- 
tradiction ;  and  the  persons  that  have  been 
condemned  as  conspirators  have  acknowledged 
it :  but,  my  lord,  that  which  is  now  berore 
your  lordship  and  the  jury  is,  to  enquire  whe- 
ther the  prisoner  is  concerned  in  this  affair  at 
all,  and  how  tar  ;  and  we  hope  the  jury  will 
be  of  opinion  he  is  not  concerned.  The 
faeinousness  of  the  crime,  and  the  aggravations 
of  it,  being  to  be  abhorred  by  all  mankind,  we 
think  ought  not  to  sway  witn  the  jury,  nor  in- 
fluence their  judgments  to  believe  a  witness 
ever  the  sooner  in  accusing  any  other  person ; 
it  ought  rather  to  have  a  contrary  allay ;  for 
die  greater  the  crime  is,  and  the  farther  off 
from  having  any  tolerable  opinion  in  the  world, 
they  ought  to  expect  the  greats  proof;  and 
BO  one  is  to  be  presumed  guilty  of  such  an 
act,  without  veiy  sufficient  evidence  of  it ;  and 
the  greater  the  crime,  the  proof  ought  to  be  the 
more  positive  and  undeniable.  It  is  not  their 
being  plainly  positive  that  is  sufficient,  but 
wfaeuer  it  is  such  that  is  good  in  law ;  and 
about  that  we  are  sure  your  lordship  will  give 
true  directions  in  point  of  law :  and  whether 
the  witnesses  be  credible  or  no,  must  be  sub- 
mitted and  lefl  to  the  jurr,  after  ^re  have  called 
some  witnesses,  who  will  give  you  an  account 
of  their  reputation. 

Mr.  Phipps,  My  lord,  we  humbly  tnaiat 
there  are  not  two  witnesses,  such  as  the  Ulw 
requires,  to  prove  the  charge  upon  this  indict- 
ment against  the  prisoner:  the  two  overt- acts 
that  touch  Mr.  Rookwood  are,  first,  eeiiBiilting 
and  agreeing  how  to  kill  the  kins;  the  other 
IS,  the  findiB^  araM  and  benea  lor  &at  ptupoae. 


But  as  lo  iim  latter,  the  finding  arms  and 
horses,  there  is  not  one  evidence  that  comes  np 
to  it :  and  as  to  the  former,  the  consultations^ 
whether  there  be  sufficient  evidence  that  cornea 
up  to  that,  is  very  much  a  question  with  us  : 
but  we  say,  with  submission,  there  are  not 
two  witnesses  in  that  case ;  for  Mr.  4*orter  says^ 
only  what  he  was  told  by  sir  George  Barcley, 
that  sir  Geoi^  proposed  this  matter;  but 
withal  he  tells  yon,  that  when  sir  George  Bar- 
cley proposed  it,  and  Mr.  Rookwood  was  in- 
formed what  the  design  was,  he  was  so  far 
firom  conspirinif,  coosmting,  or  agreeing  to  do 
it,  that  he  said  it  was  a  baibarons  act,  and  he 
recoiled  at  it.  Then  at  last  says  sir  George 
Bardey,  '  You  must  command  a  party.' 

X.  C.  J.  W«ll,  and  what  said  Rookwood 
thenf 

Mr.  PMpps.  Porter  says,  he  then  said,  there 
is  an  end  ot  it.  Now,  my  lord,  what  evidence 
i^  this  of  a  consultation  and  agreement?  And 
this  is  all  that  Porter  says.  As  to  what  Mr. 
Harris  says,  we  are  to  consider  whether  the 
Kst  given  to  him  be  an  overt-act ;  and  there 
the  ^int  in  question  is,  whether  that  list  can 
be  gi^en  in  evidence  against  Mr.  Rookwood, 
npon  this  late  act  of  'parliament,  as  an'overt- 
act,  it  not  being  laid  in  the  indictment  ?  There 
is  indeed  an  overt-act  of  a  list  laid  in  the  in- 
dictment, as  given  to  Cranbume,  but  none  as 
given  to  Mr.  Rookwood. 

X.   C.  /.    Pray  take  the  evidence  rieht: 
first,  what  will  you  make  an  overt^ctP  Whatr 
do  you  think  when  there  is  a  debate  among 
divers  persons  about  killing  the  king  P 

Sir  B.  Shower.  With  submission,  that  will 
be  no  overt-act,  if  there  be  a  debate  of  such  a 
matter,  though  he  be  present. 

X.  C.  J.  Aye ;  but  when  there  is  a  consult, 
and  upon  deoate  a  resolution  is  formed,  and 
though  he  does  at  first  dislike  it ;  yet  when  he 
is  told  he  must  command  a  party,  be  says  he 
is  content,  or  there  is  an  end  of  it — What  do 
you  make  of  that? 

Sir  B.  Shower.  He  said  he  did  not  like  it ; 
it  was  abarfaareos',  desperate  design. 

L.  C.  J.  It  is  tme;  but  when  sir  George* 
Barcley  said  he  should  command  a  party,  tie 
acquiesced,  and  said  there  was  an  end  of  it 
There  was  a  diseoQrse  about  cutting  off  the 
king,  and  that  was  agreed  upon  in  die  com* 
pany  at  that  time ;  and  though  at  first  he  did 
not  like  it,  yet  he  might  afterwards  agree  to  it.* 

^B.  Shower.  My  k>rd,  that  is  it  which  we 
deny ;  we  say  there  ia  no  proof  of  his  agree- 
ment to  it. 

L.  C.  J.  Captain  Porter  saj^s,  he  did  declare 
that  he  said  he  looked  upon  it  as  a  desperate 
design,  and  was  averse  from  being  engaged  in 
it,  but  afWrwarda  did  agree  le  it:  whethcria 
not  that  such  an  overt-act  as  is  laid  in  the  in- 
dictment f 

Sir  B.  Shower.  My  lord,  we  must  beg  leave 
for  the  priaoner  in  a  case  of  ttils  nainre,  that  it 
m^y  be  reeolleeled  what  the  evidence  did  say.- 
Mr.  Porter  did  not  take  onon  him  to  affirm  that 
Mr.Boekweod  oonaoiitea la  it,  hm  oaly  aaidt 
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*  There  wa»  an  eod  of  it.'  Now  we  most  Iwf  e 
that  to  the  jury,  what  ihey  can  make  of  auoh 
a  duabtful  expresaion. 

X*  C«  J.  Call  Mr.  Porter  io  again. 

Mr.  Conyen.  My  lord,  the  drsl  meeting 
Mr.  Porter  speaka  o^  Where  the  priaoner,  Mr. 
Rookwood,  waa,  ia  at  the  Globe  tavcfD^  where 
thitt  diacoune  waa :  the  next  meeting  that  he 
•peaka  of  waa  on  the  Friday  night-Sefore  the 
first  Saturdav  when  the  buaiQeia  waa  to  be 
done ;  and  anerwarda  be  met  at  P6rtnr's  lodg- 
ioga,  on  Saturday  morning,  in  Kider-&treet. 

(Then  Capt.  Porter  came  in  again.) 

L.C.J.  Hark  ye,  Mr.  Porter,  the  first  time 
Ihat  this  matter  waapropoaed,  when  Mr.  Rook* 
wood  waa  present,  jou  say  waa  at  tbe  Globe 
tarem  ?•— Porler.  Yea,  my  lord,  it  was. 

X.  C.  J.  And  you  say  he  disliked  it,  and  did 
not  oare  to  be  oonoemed  in  it? 

FarUr.  Yea,  my  lord,  he  did  so. 

X.  C.  J.  Well,  what  said  sir  Geo.  Qardey  P 
.  Forier.  Sir  George  Barcley  said,  he  ought 
to  obey  his  orders,  for  he  had  such  a  com* 
miaaion  for  such  a  thing,  and  he  drew  out  a 
scheme  how  it  waa  to  be  done ;  and  when  air 
George  Barcley  told  Mr.  Rookwood  be  should 
oommand.  bia  party,  he  replied  in  French, 
«  There's  an  end  of  it.' 

X.  C.  J.  This  waa  at  tbe  Globe  taTem,  waa 
it  not  ? — Porter,  Yes,,  my  lord,  it  was. 

Att,  Gen.  Pray  then,  capt.  Porter,  let  me 
aakyott  another  qooalion;  Was  he  afterwards 
with  yon  at  any  other  meeting,  and  when  and 
where? 

Porter.  He  waa  with  me  upon  Saturday  tlie 
15th,  at  my  lodging  io  .  little  Rider-atreet, 
where  waa  sir  George  Barcley  and  others. 

Ait.  Gen.  What  disoouiae  happened  then, 
I  pray  ? 

Porter.  They  did  there  discourse  tbe  whole 
matter,  and  sir  George  Barcley  waa  not  for  go* 
ing  at  that  time,  bmnse  there  was  so  many 
people  that  w^nt  with  tbe  king,  that  there  wouM 
not  be  asood  oppoctimity  to  edSect  the  design : 
but  1  toldhkn  they  would  go  oif  after  the  hunt* 
ing  was  OFor,  and  so  it  was  agreed  upon  to  go 
on  with  the  undertaking. 

Att.  Gen.  Pray,  at  that  time  did  Mr.  Rook- 
wood pretend  to  <lisUke  the  afiair,  or  refuse  to 
be  any  way  at  all  concerned  in  it  ? 

Porter.  No,  my  lord,  I  cannot  remember 
that  he  spoke  one  word. 

X.  C.  /.    Was  Mr.  Rookwood  there? 

Porter.  Yes,  there  was  Mr.  Rookwood,  sir 
George  Barcley,  and  Mr.  Dur»nce. 

Att,  Gen,  -  And  bad  you  dittcourae  at  that 
time  about  this  business  r 

Porter,  Yes,  my  lord  ;  there  was  that  ob- 
jection made  of  so  many  people  going  with  the 
lunff,  and  I  made  that  answer  ibat  I  tell  you. 

X.  C  J.  Why,  then,  suppose  at  the  Gkbe 
tavern  such  an  expression  had  not  dropt  irom 
the  prisoner,  but  a  inan  is  present  at  two  con- 
« nulta  that  are  held  about  thiB  death  of  the  king, 
but  says  nothing  either  at%the  first  or  second, 
what  would  you  n«ke  of  thil  ewe  ?    ^ 
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Sir.  B.  Skower.  My  lord,  I  confess  this  b  a 
case  of  a  very  bavbarous  nature,  of  which  I 
hope  my  client  will  acquit  himself:  but  1  think 
we  hare  the  authority  of  parliament  on  oar 
side,  that  this  does  not  amount  to  a  proof  of 
treason.  It  seems  they  lay  a  stress  upon  (hia, 
that  Mr.  Rookwood  came  to  captain  Porter'a 
lodgings  on  the  Saturday  morning  the  15th : 
but  then  take  the  case  as  it  is ;  for  augbt  that 
does  appear  upon  the  proof,  he  knows  not  opon 
what  account  the  meeting  is,  beforehand.  I 
think  that  is  the  case  of  my  lord  Russel,  upon 
which  the  reversal  of  his  attainder  wen^  tnat 
the  eridence  came  abort,  and  that  it  was  but 
misprision ;  for  the  evidence  waa,  that  he  was 
present  at  the  supposed  declaration's  reading, 
bat  said  nothing  at  all  to  it. 

X.  C.  J.  But  I  speak  of  two  meetings ;  there 
waa  but  one. 

Sir  B.  Shower.  My  lord,  I  do  not  know  whe- 
ther there  were  two  meetings  or  one  then :  but 
this  is  the  ground  we  ^  upon,  there  ought  to 
be  two  witnesses :  and  if  there  be  two  meetings 
upon  such  a  dUign,  the  second  may  be  as  ac* 
ctdental,  and  it  does  not  appear  to  be  a  deaigned 
meeting ;  and  there  waa  no  appointment  of 
Mr.  RMkwood  to  be  there,  nor  any  negocia- 
tion  by  way  of  message  or  otherwise,  to  that 
purpose.  Is  this,  my  lord,  an  overt»act?  Sup- 
pose a  man  be  present  at  a  coninlt  aboqt  trea- 
sonable practices,  and  he  uses  words  that  are 
indifferent,  it  is  true,  in  the  case  of  a  wager  it 
amounts  to  an  assent,  but  it  hardly  will  come 
to  that  when  people  meet  by  accident,  or  for 
tbev  do  not  know  what 

X.  C.  /.  How  is  this  by  accident? 

Sir  B.  Shower.  It  does  not  appear  that  it  waa 
by  design  or  appointment. 

X.  C.  J.  They  were  acquaintance. 

Sir  B.  Shower.  He  had  no  acquaintanoe  with 
him  hot  in  sir  Georg;e  Barcley's  company. 

X.  C.  J.  But,  beSdes,  tliere  was  an.exprest 
consent  at  the  Globe  tavern,  when  Rookwood 
said,  '  There  is  an  end  of  it.' 

Sir  B.  Shower,  That  is  as  mnch  as  to  say, 
I  will  not  do  it,  I  will  not  go  with  you^^ — 

Sol.  Gen,  Sir  Geoige  Barcley  was  tbe  per- 
son whom  they  were  to  obey;  and  Harris  telhi 
you  he  told  them  what  they  were  to  do,  and  six 
nbrses  were  first  placed,  and  three  of  them 
afterwards  removed.  ^ 

Sir  B.  Shower.  That  will  notafiect  him  what 
air  George  Barcley  said,  any  more  than  Lewia'a 
appointing  of  tbe  horses. 

L.C.J.  Then  here  ia  another  thing.  Why 
did  he  give  a  lL»t  to  Mr.  Harris  ?  The  list  that 
was  givcD  had  Mr.  Rookwood's  name  at  top^ 
as  be  was  to  command  the  party,  and  there  waa 
Harris's  name  and  Hare's  name  as  of  hia 
party ;  that  is,  their  feigned  names :  Mr.  Rook- 
wood's feigned  name  was  Roberts,  that  waa  at 
top,  and  they  were  to  go  to  Tumham-Green, 
and  Rookwood  told  Harris  he  should  be  hii 
aid-de*Gamp. 

S\rB.  Shower.  My  lord,  for  that  I  think  w» 
have  a  point  of  law,  that  we  apprebepd  wilt 
turn  off  sU*  that  eridence,  apd  sure  we  ma^ 
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tike  tiiat  exeepUdn  now.  Tha  vforis  of  the 
iict  are,  That  no  eridenoe  shall  be  ffiren  bf  any 
bveiVact  ihat  b  not  expressly  laid  in  the  iit- 
Metaaenl.  Now  cannot  I  shew  upon  this  tn- 
dietment,  that  there  is  an  overt-act  in  such  a 
MsStiTe  direct  manner  as  they  now  arg«  about 
this  lilt  f  Will  not  that  sat»^  jroor  lordship's 
jndffinent  to  set  aside  til  thto  etidence?  To 
Make  the  indictment  good  fbr  treason,  thel« 
bnghl  to  be  a  eompassiitg  of  the  death  of  the 
kio^  laidi  and  an  overt-act  hiid  dedarinff  that 
coitipissini; ;  bnt  tio  evidence  is  to  be|^ven  of 
any  overt -act  thai  fa  not  laid  in  the  indictment. 

L,  C.  /.  Ytm  are  not  to  take  esceptmns  to 
the  indietmeat  now,  bat  only  to  tbtfevklenbe. 

8ir  B.  Shower,  I  havO  this  onb  exoepttoD 
more ;  there  b  never  a  *  QrOOdque/  nor  a  *  Ju- 
ralMes  olteiiasprttaentaBt.* 

L.C.J.  There  does  not  need  f  hot  that  is  a 
Ikvtt,  if  any,  In  the  mdktment,  ml  is  oof  to  be 

mrnBQ  DOW* 

Bit  B.Skemer,  Iftherebenotaprawntment 
by  ^e  jnry,  then  there  is  no  ov^<act  alleged : 
and  if  there  be  no  overt-act  alleged,  or  no  soch 
otert-act,  then  we  are  witfiin  the  words  of  the 
«ct,  That  ho  evidence  shall  be  given  of  any 
Mch  oveit-act  bnt  what  is  alleeed;  and  it  is. 
If  not  expresily  aUtt^ed,  as  if  it  were  not  al- 
leged at  aH.    No\v  nett  it  is  very  loose,  •  te. 

*  UMi  GhrtMofMlonis  Kitightley,*  and  so  it 
foes  on  with  the  rest,  did  so  and  so.  There  is 
4,  t^i^taentmchl  at  first,  that  thejKdid  compass 
ftM  isMigine  the  death  of  the  king ;  and  thai 
the  indietaient  comes  Arthur,  and  says,  that 
forty  men  should  do  this  business,  and  of  those 
fortv  these  Ibur  should  be  some;  and  then  the 

*  fidem'  booght  horses  and  armi,  and  so  it  must 
go  to  the  last  antecedent,  and  then  there  is  no 
express  alleging  of  any  overt-act;  and  then  it 
H  As  if  no  overt-ict  at  all  was  alleged. 

Xft  C.  /.  This  eiception  is  not  to  the  evi- 
tdMoe,  but  to  the  indictment:  it  begins  *  Jura- 

*  teres  presentant  qnod:*  I>oes  not  that  rthrte 
to  all? 

ttr  B.JAM^.  Vo,  my  lord ;  and  I  ten  tell 
youa  retton  why  not:  if  It  be  not  so  #el!  al- 
mtd  as  it  iheuld  be,  it  i«  aft  tndiciment  as 
If  ift  if9srt  Itett^  all«g«d  at  AH ;  iad  so  within 
Ihe  wsitls  of  the  act  of  parllattMmt  tfiis  fa  not 
•n  #vert-aet  aQ^gM,  aM  therefore  Aey  eannot 
give  evidence  upon  it 

M.  Oth,  Truly,  nly  lord,  I  cannbtihiagine 
Ulitt  they  are  doihig,  they  tr^  tiioviug  ia  arrest 
of  judgnoent  before  a  veraict  given :  they  say 
tfte  overt-aet  is  not  expressly  laid ;  Is  that  an 
«Meptioa  to  the  evkSence,  or  to  UM  faidict- 
iMhtf 

BitB.ShntpO'.  IfmylenlWilt^eaiietdgive 
•s  the  liberty,  we  wottld  sbewtheit  can  be  no 
^Kfhet  givett  npon  this  mdicttaMR* 

2h  Ci  /.  Certainly  Hns  fa  an  irrrgtlfar  pr»- 
dwllng;  tftfa fa n«ti tittle  ^fexri^ptuHi  to^lhe 


Tfitd  ofAmiroie  Rooiwood, 
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jsagment. 
Mr.  Fhk 


tr.  FkMi^  Then,  my  lord,  wo  nl«  in  your 
JMgttNaiti  ab tbthe  iiHIof tfiat  blli b^iui f^ven : 
If  i  mall  be  jMfi!itt  dk  ft  tnoMng^sei^ral  per- 
iMI^  IM  thbrbii  a  Ymmmi  dMhtftaMll 


kildbgrtho  king,  ihd  this  tnaii  fa  only  pvcient. 
but  neith^  assent$,  nor  makes  the  proposal 
how  it  shall  be  done,  whether  the  bare  bdng 
silent,  and  saying  nothing,  fa  suoh  all  overl^act 
as  shall  convict  a  uian  of  trtason  f 

£.C./.  I  tdl  you,  consenting  to  a  traitor- 
ous design  fa  an  ovmrt-aet  of  high-tf«AseB,  if 
that  consent  be  made  to  appear  by  good  prooC 
Nowthequestkmfa,  What  fa  a  |ood  proof  and 
evidence  of  thfaoamentP  A  man  is  two  or  three 
tSmes  at  a  tHeasonaMe  consult  for  killing  the 
king,  and  though  perhapa  at  the  first  be  did 
not,  yetat  the  seoond  he  did  know  that  the 
meeting  was  for  such  a  design,  (suppose  for 
the  purposb  there  was  but  two  meetings)  and 
at  the  iocufld  it  fa  determlnod  to  go  on  with  thb 
deiign;  Is  not  that  an  overt-aet,  thoim^  it 
cannot  be  proved  that  the  priboner  said  ^aay 
thing  r 

Mr.  PAijypt .  If  the  first  meeting  fa  not  a  con- 
sent or  an  overt-act,  neitmr  will  a  second  or  ft 
third  be,  if  there  was  no  more  done  than  at  the 
firit,  but  they  are  like  so  many  cyphers  with- 
out a  figure. 

L,  C.  /.  The  first  meeting  poaMbly  might  he 
acddeotal,  he  might  notknow  what  it  was  for, 
though  that  wiH  go  a  great  way  if  hedoesnot 
dissent  or  discover  \  wt  when  M  meets  agaiu 
with  the  s%me  company,  knowing  what  Aey 
had  in  deiign;  does  not  timt  prove  a  consent  r 
That  was  ttetese  of  sfa  £verard  Oigby  in  the 
PbwderPlot 

Mr.  PAfapi.  ButerhefeHfldfty  beueeertain, 
my  lord,  whether  it  were  vrith  ft  good  design, 
or  a  bad  design,  that  he  met  with  that  conipanT, 
it  ought  to  be  token  most  fovouraUy  lortne 
pnsoner:  Thfa  man  might  be  present  in  order 
is  a  disosvCTy. 

£.  C.  /.  But  bestdes,  that  fa  not  thfa  eese; 
you  are  mootine  upon  ^nts  that  are  not  in  the 
case.  When  Mr.  narns  came  to  Mr.  fiook- 
wood,  and  finding  them  in  some  disorder,  ami 
being  inquisitive  what  was  the  occasion,  he 
was  sent  to  Counter ;  and  when  he  discofered 
what  th^  were  to  go  aboul,  he  aftarwards 
meeting  Mr.  Rookwood,  says  to  him,  Are  wi 
sent  over  10  murder  the  ptinoe  of  Orange  P  sayi 
Rookwood,  if  I  had  known  of  thfa  design  before 
I  came  from  Wance,  I  wouki  have  bmrged  the 
kiiiv'a,that  is  king  James'spardon,  and  desired 
to  nave  been  egmilsed.  Heieby  he  expresses 
hfa  knowledge  of  the  d^igBi  and  what  be  was 
to  do;  and  Siough  he  disluted,  yet  would  obey 
orden. 

Mr.  PhipM.  Tbero  fa  no  doubt,  my  lord,  but 
he  knew  of  it;  but  whether  your  fardshlp  will 
construe  hfa  oOence  as  a  consent,  in  treason,  fa 
the  question. 

£.  C  J.  Aman  fa  at  flrequeot  consults  about 
kaiing  the  bang,  ahd  does  not  reved  it,  it  fa  ft 
great  evidence  of  hfa  consent 

Mr.  PAippf.  But  it  fa  not  proved  that  he  did 
actually  consent  to  it. 

Sol.  Gen.  My  lord,  we  must  submit  it  td 
ymir  fardsbip,  whether  thfa  fa  not  totally  im* 
proper  and  irregular  at  thfa  time  ?  They  ar^ 
arguing  how  Ihr  the  etidfenee  fa  to  be  boli^nd^ 
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coBies. 

"   Ait,  Gen*   If  they  will  call  their  witnesses, 

let  ihem  ;  tr  if  thev  say  they  have  none,  then 

they  may  make  their  obserTations  ution  the 

•vidence ;  hul  else  we  denre  we  may  be  kept 

to  the  usual  method  of  piooeediogv. 

Mr.  Fhipps.  With  submission,  we  thought  it 
Ht  to  know  the  opimon  of  the  court  firi»t,  if  there 
be  two  witnesses  against  the  prisoner;  for  if 
there  be  not  two  witnesses,  as  the  law  re> 
quires,  we  need  not  trouble  tl^  court  with  our 
VTideoce. 

Sir  B,  Shower.  Then,  my  lord,  we  most  do- 
vire  that  the  ivcord  may  lie  read  of  captain 
Porter's  conviction  of  manslaughter;  a  man 
that  has  been  {^ilw  of  doing  auch  an  act,  felo- 
nioosly,  maKeiousiy  and  voluntarily,  as  that  is, 
•nre  ie  not  a  competent  witness. 

CL  ofAr.  It  has  been  read  already. 

Ait  Gen,  I  tlft>Qgbt  we  had  been  orer  that 
objection  lieibre. 

Sir  B,  Shower,  We  think  it  is  proper  for  us 
ta  move  it  now  again ;  for  though  tt  is  no  ob- 
jection to  his  being  a  legal  witness,  yet  we 
liope  it  win  influence  his  reputation  as  to  his 
credit ;  for  he  that  has  been  guilty  of  kilting  a 
%naB  in  aocK  a  manner  as  the  indictment  lays 
it,  will  find  but  little  credit,  we  hope,  with  a 
jurjf  of  eottntnrmen.  But  since  it  has  been 
read,  and  your  hirdship  and  the  jury  hare  taken 
siolioe  of  it,  we  will  call  some  other  witnesses 
as  to  Mr.  Porter's  reputation  and  behaviour, 
>iM  think  they  wiH  prove  things  as  bad  as  an 
attainder.  1  shall  not  open  them  to  your  lord- 
4ihin,  but  beg  leave  to  call  our  witnesses,  who 
will  acquaint  you  what  they  have  to  say. 

4^ti,  Gen,  Certainly,  my  lord,  you  will  not 
think  At  to  let  them  do  so.  I  desire  they  would 
*«nia«her'in  any  thing  of  evidence  without  ac- 
quainting the  court  what  they  call  them  for : 
For  that  were  the  way  to  let  them  in  to  call 
witnesses  to  things  that  are  not  proper. 

X.  C.  J.  Nay,  without  doubt  it  is  not  regfular 
to  prodnee  anv  eviilence,  without  opening  it. 

Alt.  Gen.  tor  if  it  be  for  any  crime  that  a 
tnan  may -be  presented  for,  and  there  is  no  con- 
viction ;  I  think  that  ought  not  to  be  given  in 
evidence  to  take  away  a  witness's  credit :  If  it 
be  only  to  his  general  reputation  and  behaviour, 
no  fkr  they  may  go,  and  we  cannot  oppose  it. 
Therefore  I  desire  sir  Bartholomew  Shower 
'wfll  open  to  the  court  of  what  nature  his  evi- 
dence is. 

Sir  B,  Shower,    Well,  i  wiH  tell  yon  then 
Vhtit  I  call  them  to. 

JL  C  J,   You  must  tell  vs  what  you  call 
^tfaem  to. 

Sir  B.  Shower,  Why  then,  my  lord,  if  rob- 
•lAtkg  upon  the  highway,  if  clippmg,  if  convers- 
ing with  clippers,  if  fornication,  if  huggeryt  if 
any  of  thesn  irregiikritaet,  will  take  off  the 
credit  of  a  man,  1  have  instructions  in  my 
ihrief,  of  evidence  of  crimes  of  this  nature,  and 
to  this  purpose  against  Mr.  Porter ;  and  we 
hope  that  by  law,  a  prisoner  standing  for  his 
life  is  at  liberty  to  gire  no  account  of  the  ac- 
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tions  and  behaviour  of  the  witaesses  asraioil 
him.  I  know  the  objection  that  Mr.  Attorney 
makes,  a  witness  does  not  come  premiered  fn 
vindicate  and  give  an  account  of  every  actioii 
of  his  life,  and  it  b  not  commonly  allowed  to 
give  evidence  of  particular  act  iotas ;  hot  if  thoin 
actions  be  repeated.,  and  a  man  Irves  fin  the 
practice  of  them,  and  this  practice*  is  continued 
for  several  years,  and  this  be  made  out  by  evi- 
dence ;  we  hope  no  jury  that  have  any  con- 
science, will  upon  their  oaths  give  any  credit 
to  the  evidence  of  a  jierson  against  whom  such 
a  testimony  is  given. 

Mr.  Phtpps.  We  are  speaking  only,  my 
lord,  to  the  credit  of  Mr.  Porter;  and  if  we 
can  shew  by  evidence  that  he  is  so  ill  a  man  as 
to  be  guilty  of  those  crimes  that  we  have 
opened,  according  to  the  instructions  in  onr 
brief,  we  hope  the  jury  will  not  think  him  it 
to  be  a  good  evidence  against  us  in  this  matter. 

JL.  C.  /.  What  say  you  to  thfa,  Mr.  At- 
torney F 

Att,  Gen,  My  lord,  they  themselves  know, 
that  this  sort  of  evidence  never  was  admitted 
in  any  case,  nor  can  be,  for  it  mast  tend  to  the 
overthrow  of  all  justice  and  legal  proceedings; 
for  instead  of  trying  the  prisoner  tit  the  bar, 
they  would  try  'Mr.  Porter.  It  hais  been  al- 
ways denied  where  it  comes  to  a  particular 
crime  that  a  man  may  he  prosecuted  for ;  and 
this  it  seems  is  not  one  cnrae  or  two,  but  so 
many  and  so  long  continued,  as  they  say,  and 
so  often  practised,  that  here  are  the  whole  ac- 
tions of  a  man's  life  to  be  riut  up,  which  th^ 
can  never  shew  any  precedent  when  it  wan 
permitted,  because  a  man  has  no  opportunity 
to  defend  himself.  Any  man  in  the  world  may 
by  this  means  be  wonndcd  in  his  reputation, 
and  crimes  laid  to  his  charge  that  he  never 
thought  of,  and  he  can  have  no  opportunity  of 
giving  an  answer  to  it,  because  he  never  ima- 
ginecl  there  would  be  any  such  objection  :  It 
is  killing  a  man  in  his  good  name  by  a  sid6- 
wound,  against  which  he  has  no  protection  or 
defence.  My  lord,  this  must  tend  to  tlie  pre* 
venting  all  manner  of  justice  ;  it  is  against  all 
common  sense  or  rea^son,  and  it  never  was  of- 
fered at  by  any  lawyer  before,  as  I  believe,  at 
leastwise  never  so  openly;  and  therefore  I 
wonder  that  these  gentlemen  should  do  it,  who 
acknowledge,  at  least  onn  of  them  did,  that  as 
often^as  it  has  been  now  offered  it  has  bea& 
over-ruled  ;  and  I  know  not  for  what  end  it  is 
offered,  but  to  make  a  noise  hi  the  court: 
They  know  that  it  is  irregular  as  mnch  as  an/ 
thing  that  could  be  offered.        ' 

Sol.  Gen,  Indeed,  my;  lord,  if  (he  prisoner 
at  t^e  bar  had  offered  tlii«  matter^  it  had  httnk 
excnsable ;  but  that  gentlemen  of  the  long^ 
robe,  and  who  are  so  well  acquainted  with  the 

Sracticeof  the  courts  of  Iflw,  should  pretend  to 
o  such  a  thing,  is  unaccountable.  There 
was  somewh.)t  like  this  that  was  offered  at 
Manchester,  but  that  was  by  the  prisoner*,  to 
prove  that  one  Lunt  who  m  as  a  witness  iiad 
two  wives,  and  they  brought  a  copy  of  •■ 
indictmeat  upon  which  there  was  no  procews 
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after  that  they  endeaToared  to  pro?e  him 
guilty  of  several  robberies ;  bat  all  that  sort  of 
erideiice  was  refused.  I  only  give  them  this 
iostanoe  to  shew,  that  where  the  prisoner  has 
attempted  it,  it  has  been  always  rejected ;  and 
I*  am  sore  they  cannot  shew  me  that  ever  it 
was  allowed,  even  to  the  prisoner  himself,  to 

S've  any  thing  of  this  kind  in  evidence ;  and 
is  I  must  sajT,  they  can  never  shew  me  any 
one  particular  instance,  wben  counsel  ew&  en- 
deavoured to  do  it,  before  this  time. 

Sir  B.  Shower,  My  lord,  I  mentsooed  the 
particular  crimes,  the  faults  which  I  had  in 
my  instructions  to  object  against  the  credit  of 
thelsstimonv  of  capt.  Porter,  in  answer  to  Mr. 
Attorney's  uesire,  that  1  would  open  the  par- 
ticulars of  the  evidence,  that  I  would  call  my 
witnesses  to  the  truth  of  it ;  I  was  loth  to  re- 
peat the  words,  I  thitak  the  things  themselves 
so  abominable  ;  but  we  conceive,  with  submis- 
sion, we  may  be  admitted  in  this  case  to  offer 
what  we  have  offered.  Suppose  a  man  be  a 
common,  lewd,  disorderiy  f«low,  one  that  fre- 
quently swears  to  falshood  for  his  life:  We 
know  it  is  a  common  rule  in  point  of  evidence, 
that  against  a  witness  yon  shall  onhr  give  an 
account  of  his  character  at  largOi  of  his  gene- 
lal  conversation;  hut  that  general  conversa- 
tion arises  from  particolar  actions,  and  if  the 
Vitneases  give  you  an  account  of  such  dis- 
orderly actions  repeated,  we  hope  that  will  go 
to  his  discredit,  which  is  that  we  now  are  la- 
houiiog  for,  and  submit  it  to  your  lordship's 
opinion  whether  wa  may  not  do  it. 

L*  C.  J.  Look  ye,  yon  may  hrinr  witneases 
to  give  an  account  of  the  ffeneral  tenour  of 


cmiversation,  but  you  do  not  tfamk  sure 
that  we  will  tnr  now  at  this  time,  whether 
be  be  jtuWiy  or  robbery  or  buggery.* 

Sir  B.  Shower,  My  lord,  we  will  give  yoa 
an  account  that  he  used  to  have  a  private  lodg- 
ing, and  come  in  with  his  horse  tired,  and 
several  other  such  things,  as  that  he  used  to  go 
out  in  disguises,  and  the  like. 

Mr.  rhipps.  My  lord,  I  cannot  imagine 
why  a  man  that  has  been  guilty  of  any  such 
crimes,  and  is  not  taken,  should  be  of  greater 
credit  than  a  man  that  has  been  taken  and 
punished. 

X.  C.  J.  What  is  that  you  say^  Mr.  Fhipps  f 

Mr.  Phipps.  My  lor^  i  say  it  is  the  cnrae 
that  renders  a  man  infamous,  and  I  do  not 
know  why  a  man  that  has  had  the  good  for- 
tune ndt  to  be  taken  and  puiushed  for  great 
crimes  by  him  committed,  should  be  in  a  better 
condition  as  to  the  credit  of  his  testimony,  than 
one  that  is  taken  and  undergoes  Uie  punish- 
•nentofthelaw. 

Sol.  Gen,  Mr.  Chamock  urged  that  as  far 
ms  it  would  go,  but  we  are  oUiged,  it  seems,  to 
hear  things  that  have  been  over-ruled  over 
and  over;  but  I  desire  to  know  of  thto, 
whether  they  can  shew  he  has  been  guilty  of 
a  greater  cnme  than  he  has  confest  himself 

<■■■■■■  ■        •    1        w        ■      ■  ^,        . 

*  See  Peake's  Law  of  Evidence,  chap.  3, 
Witnasses,  sect,  8,  art.  General  Character. 


guilty  of  in  court,  I  mean  of  the  intended  as* 
sassination. 

Mr.  Phipps,  No,  we  agree  we  cannot ;  but 
pray  let  us  prove  him  guilty  of  as  many 
crimes  as  we  can. 

Sol.  Gen.  But,  my  lord,  I  hope  you  will 
keep  them  to  the  general  question  of  the  com- 
mon ordinary  tenour  of  his  conversation. 

Sir  B.  Sumer.  Call  Mr.  Oldfield,  Mr. 
Nicholas,  Mr.  MUford,  Blsck  Will. 

[Mr.  Milford  appeared* 
Cryer.  Lay  your  hand  on  the  booic.  The 
evidence  that  yq^  shall  give  on  behalf  of  tha 
prisoner  at  the  bar  shall  be  the  troth,  the  whole 
truth,  and  nothing  but  the  truth.  So  hel|i 
you  God. 

Sir  B.  Shower.  Pray  will  you  give  my  lord 
and  the  jury  an  account  whether  you  know 
captain  Porter,  and  how  long  you  have  known 
him? 

Milford,    I  have  known  him  about  four 
years. 
Sir  B.  Shower.  What  reputation  ia  he  of? 
Milford,  I  never  knew  any  hurt  by  him  la 
my  Ufe. 
Sir  B.  Shower.  Pray  what  is  your  name? 
Milford.  Frederick  Milford. 
Sir  B.  Shower.  But  the  name  in  my  brief  ia 
John  Milford,  that  is  my  man. 

L,  C.  J.  But  you  see  this  man  knowahias. 
Sir  B.  Shower.  Call  Mr.  Oldfield. 
[Which  was  done,  and  be  appeared  accord* 
in^.] 
Mr.  Phipps.  Do  you  know  captain  Porter  f 
O^field.  Yes,  I  do. 

Mr.  Phipps,   How  long  have  you  knows 
him? 

Oleyield^  I  believe  about  twenty  years. 
Mr.  PAt/pj.  Pray  will  you  give  my  lord 
and  the  >ury  an  account  of  his  lite  and  conver* 
sation. 

^  OldfieUU  I  can  say  nothing,  he  was  alwajFS 
civil  in  my  company,  but  he  was  lewd  in  bin 
discourse. 

Sir  B.  Shower,  What  do  yon  mean  by  being 
lewd  in  his  discourse  ? 

Oldfield,  Why»  he  would  be  talking  very 
eztravagnntly. 

Mr.  Phipps,  What  do  you  mean  in  talking  ? 
Was  it  of  wnat  he  had  done  himsdf^  Sir? 

Oldfield,    No  otherwise  than  that  he  had 
whor»l,  and  thooe  kind  of  things. 

Sir  B.  Shower.  What  other  things  besid* 
whoring? 
Oldfifld.  I  know  no  other  part  of  it 
Sir  B.  Shower.  Where  is  Edward  Bouchcy  ft 
(He  did  not  appear.) 

Mr.  Phipps.  Call  William  O^Bryan.     (Ht 
did  not  appear.) 

Sir.  B.  Shos^er,  Where  is  Mr.  Fsge,  and  Mo 
Hardiman? 

(None  of  Ihem  i^ipeaied.) 

Cryer,  There  is  not  a  man  of  them  her% 

Sir  B.  Shower.  Mr.  Webber,  Do  you  know 
where  they  arci  for  the  court  stays  for  them. 
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Mr.  WMer,  Indeed  I  do  not,  tbey  were 
flummooed  to  be  here. 

Sir  B,Shomer.  Where  is  Black  Will  f 

Cryer,  Blaek  Will.  (He  appeared,  and  was 
a  Moor.) 

L»  C.  /.  Ask  him  if  he  be  a  Christian. 

Cryer.  I  have  asked  him,  and  he  says  he  is 
aChnstian. 

(Then  he  was  sworn.) 

L.  C.  J.  Well,  what  do  you  ask  him  ? 

Ropkwood.  Will,  Pray  gire  an  account  of 
your  master,  and  of  his  life  and  oonvenation. 

Mr.  Phipps,  Yon  are  sworn  to  tell  the  truth, 
sweet- heart. 

Will,  I  eerved  him  almost  eight  years,  and 
he  has  been  a  ?ery  good  master  to  me,  my 
lord. 

Sir  JB.  Skomer.  What  do  yon  know  him  to 
be  ^ty  ^^^WilL  Nothing  at  aU. 

SirB.  Shower,  I  believe  the^  have  put  in 
these  men  to  confirm  his  reputation. 

X.  C.  J.  Indeed,  I  think  the  kinff's  counsel 
should  haire  called  these  witnesses,  if  there  had 
been  occasion. 

Sir  B,  Shower,  We  submit  it  to  your  diree- 
tkm,  how  far  this  evidence  will  affect  him ; 
there  is  nothing  said,  as  we  apprehend,  that  will 
amonnl  to  treason ;  if  the  pruMmer  has  a  mind 
to  say  any  thing  himself,  we  hope  your  lord- 
ship will  please  to  hear  him. 

X.  C.  /•  Ajpe,  if  he  will,  let  bin. 

Rookmood.  My  lord,  Mr.  Porter  does  not 
say,  that  I  consented  to  command  aparty. 

X.  C.  J.  Is  that  alt  you  have  to  say  f  Then, 
Qentlepnen,  will  yon  sum  up  f 

Mr.  Converf .  My  lord,  we  are  agreed ;  we 
submit  to  the  court  on  both  sides. 

Ito  C.  /.  Then,  sentlemen  of  the  jmy,  the 
iprisoneratthe  bar,  Mr.  Rookwood,  b  indicted 
tor  high*treaaou,  in  compassing,  imagining, 
and  intending  the  death  and  destruction  of  the 
king,  by  a  most  barbarous  and  wicked  assas* 
sination ;  yon  have  had  an  acoount  of  this  de- 
sign from  two  witnesses  that  have  been  pro- 
duced ;  the  one  is  captsin  Porter,  the  other  is 
Mr.  Harris,  who  swear  they  were  both  con- 
cerned as  actors  in  it. 

Captain  Porter  tells  you,  abbut  the  latter  end 
of  January,  or  the  beginning  of  February  hist 
sir  George  Barcley  came  over  into  England 
from  France;  and  there-was  a  former  design 
to  murder  the  king;  and  after  several  meet- 
ings and  conferences  among  the  conspirators, 
they  came  to  a  resolution  that  he  should  be  as- 
sassinated; but  which  way  to  effect  it,  ad- 
mitted of  a  dispute  among  them  ;  for  the  king 
as  yoa  have  neard,  going  frequently,  about 
once  a  week,  a  hupting  on  the  other  side  the 
water  near  Ridhmond,  the  design  was  first  to 
assassinate  him  at  Rwhmond  Park,  or  there- 
abouts, as  he  setumed  from  hunting,  and  pre- 
paration was  made  accordingly  ;  but  that  not 
wing  so  fully  a^pved  upon,  the  eonveniency  of 
the  plaoe  hw  still  some  ddwte;  for  some  were 
of  opinion,  that  it  was  better  to  make  the  at- 
tempt on  this  side  the  watei)  than  on  theothcr ; 


therefore,  as  Mr.  Porter  tells  yon,  to  deter- 
mine that  difficulty,  there  were  several  men 
sent,  whereof  he  was  one ;  Knigh^ey  another, 
and  King  a  third,  to  view  the  ground  on  both 
sides  the  water,  and  to  make  their  report :  the 
ground  being  viewed,  and  the  report  made  to 
some  of  their  accomplices,  who  to  receive  it 
met  at  the  Nag's-Head  in  Covent-Garden, 
which  was  about  the  tenth  or  twelflh  of  Fe- 
bruary last ;  it  was  then  agreed  that  tlie  king 
and  his  guards  should  be  attacked  on  this  side 
the  water,  about  Tumham-Green. 

Mr.  Porter  has  told  yon,  that  at  several 
meetings  for  the  carrying  on  this  design,  tho 
prisoner  Mr.  Rookwood  was  present,  more  par* 
ticularly  at  the  Globe  TaTcm  in  Hatton-garaeni 
where  were  also  sir  Geone  Bardey,  Mr« 
Chamock,  sir  William  Ptokynst  himself,  and 
others,  and  there  they  did  enter  into  a  consul! 
how  they  miffht  sseassinste  the  king ;  and  if 
being  proposed,  Mr.  Rookwood  did  not  like  it| 
as  Mr.  Porter  says,  but  said  it  was  a  desperate 
attempt ;  end  thereupon  sir  George  Barclay 
pullea  out  a  pcheme  that  he  had,^  and  shewed  it 
at  that  time  to  Mr.  Rookwood,  and  aaid,  yoa 
are  sent  over  from  France,  and  are  to  obey  my 
orders,  and  yoa  are  to  command  a  fM^tv;  auL 
then  Mr.  Rookwood  made  an  answer  in  Frenchy 
*  There's  an  end  of  it,'  which,  as  he  says,  imp 
ports  a  consent. 

Then  at  enother  time,  which  was  the  Sa« 
turday  morning  the  15th  of  February,  th^ 
met  at  captain  Pteter^s  lodging,  and  there  was 
a  disooune  about  going  on  to  pot  the  design  in 
execution;  and  one  Dnrant,  one <^ the  men 
that  was  to  watch  the  king  and  the  guardo 
goiai^  out  at  Sjensington,  came  in,  and  the 
question  was,  whether  tbey  should  go  that  day 
upon  the  derignf  They  bad  discourse  about 
it,  and  Mr.  Rookwood  toe  prisoner  was  there 
present,  aad  there  did  not  eppear  any  dissent 
in  him  to  the  proeecutkin  of  the  dcwgB^  bat  it 
seems  it  was  readily  agreed  among  them,  to 
pursue  it  aocordin|r  to  the  former  delermina» 
tion. 

Then  the  next  witness  that  is  prodoeed  is 
Mr.  Harris,  who  gives  yon  a  large  account  of 
the  beginning  or  his  knowledge,  and  of  his 
being  concerned  in  this  matter ;  he  tells  you 
he  was  iu  France,  and  at  the  court  of  St.  Ger- 
mains,  where  the  late  king  then  was,  and  that 
he  spoke  with  him,  and  where  was  also  co- 
lonel Parker ;  and  king  James  took  notice  of 
him  and  of  bis  faithliirservioe,  and  told  him» 
he  always  designed  him  a  ^  kindness,  and  then 
had  opportunity  of  doing  it,  and  said  he  would 
send  him  over  mto  England,  where  he  should 
be  subsisted,  and  directed  him  to  obey  the 
orders  of  sir  Geoige  Barclay  ;  and  there  being 
one  Hereby,  who  was  to  come  over  with  him, 
king  James  gave  them  both  names  of  disguise 
which  they  were  to  go  by  In  England,  and,  aa 
it  seems,  others  that  came  over  did  also  assume  ; 
for  Mr.  Rookwood  went  by  the  name  of  Ro- 
berts, Harria  waa  to  go  by  the  name  of  Jen- 
kins,  and  Hare  by  the  name  of  Gniney ;  they 
wen  divsoted  lo  apply  thcmsdvcs  tosirGeoqpe 


815] 


8  WILUAM  m. 


Triml  qfAmhroaB  Rdohoood, 


[SIS 


Barcley,  and  bad  directiosa  bow  thay  ^dKNild 
fiml  him,  wbi(  h  were  to  ^ointo  CoveDt*gardeo, 
in  tbe  of  vniog,  opoii  a  Mooday  or  a  Tburaday 
»nd  if  t\^y  saw  a  person  that  bad  a  i»hile 
haDdkercbief  han«rin|r  out  of  bia  pocket,  they 
were  to  tak€  notice  »f  him  to  be  air  Geor^fe 
Ban'ley,  i^id  they  had  ten  lewigd'ores  a  piece 
for  their jffuroeys  to  carry  them  off;  and  you 
have  beard  from  whom  they  had  tbem ;  and 
they  were  told,  that  if  at  (Jalaia  they  were  kept 
lonii^  than  they  exp(*cted,  wdereby  thetr  mo- 
ney was  sfienf ,  care  was  taken  that  they  shouM 
be  supplied  tn»m  the  j^overnor  of  Calais,  the 
^resident  there ;  and  it  seems  Mr.  Harris  and 
Mr.  Hare  went  to{(ether  to  ("alais,  and  lay  a 
iDonsitlenible  time  tor  want  of  a  wind,  whereby 
iheir  money  fell  short  of  defraying  their  ex- 
pences  ;  hut  they  were  afterwards  supplied  by 
the  ipoTeritor  of  Culais,  ac(*ordiog  aa  was  pro- 
mised at  fck.  Gerroains. 

•  Gentlemen,  he  tetl.s  yon,  that  after  they  came 
inlo  England,  the  first  time  they  went  to  s«ek 
mr  Oeiniie.  Barcley,  was  upon  tbe  Monday 
lii|?ht,  but  they  did  not  tiod  him  at  that  time'; 
but  after  ward;*  they  met  with  him,  and  .Vlr. 
Harris  hart  subsistence -money  from  him,  ac> 
cording  i\*  king  James's  promi>e,  which  was  at 
4he  fate  of  5s,  a- day,  when  be  bad  no  horse, 
and  after wanla  when  be  hail  a  horse,  at  6s. 
•-day ;  this  is  the  account  be  tn^es  you  hf>w 
he  came  over,  and  of  bis  journey  antt  meeting 
frith  air  George  fiarcley. 
'  And  now  he  comes  lo  speak  particularly  con- 
cerning the  prisoner  at  the  bar,  Mr.  Rookwood  : 
He  tells  you,  that  on  Hatunbty  nnoming  the 
t5tb  of  Pffbruarvf  the  first  flay  when  this  assas- 
sination was  destipied  to  be  committed,  he  went 
lo  the  lodgintr  of  one  Burk,  where  Mr.  Rook 
;wood  was,  with  others,  and  he  found  tbem  ail 
In  a  great  disorder ;  and  thereupon  be  asked 
tbem,  what  was  the  matter,  and  i»hat  fliey  were 
going  if>  do  P  And  Rookwood  bid  bini  go  to  one 
C/ounter,  and  he  should  know  of  him  what  was 
tbe  matter :  accortlfugly  he  went  to  bis  lodg- 
ing, anil  Counter  told  lum  and  those  who  were 
arith  htm,  tiiat  t|iey  must  get  ready  to  go  to 
Turnbani  Gr<  en ;  and  at  the  same  time  and 
place  lir  met  with  sir  Georgo  Barcley,and  after 
some  disiourse  of  attnc  king  tbe  coach,  sir 
Georgfe  BHrclev  at  the  tirst  saiil,  they  were  bis 
janizaries  ;  9ni  nfttTwards  goi.  g  out.  he  came 
in  ngain  an*!  ^atd,  they  were  men  of  honour,  nnd 
that  tht  y  H  ere  to  go  abroad  to  attack  the  pnnce 
pf  Orange, 

The  ii(  xt  day,  or  a  little  time  afler,  Mr. 
Hsris  met  with  Mr.  Ho<  knood,  and  enters 
fnto  discourse  «ith  him  to  this  effect :  W'hat ! 
^re  we  sent  over  to  murder  the  prince  of 
I>rangfi»?  It  is  a  »trHt:^e  sort  of  employment: 
^fbr  it  »eenis  thej  %»ere  not  intoruied  in  France 
what  tliey  w  ere'  to  do  here,  but  ihey  wen  lo 
put  t!)emsel%es  under  the  conduct  of  jJir  George 
^arcley,  ijv\  oIm  y  liiii «  ulers  )  Mr.  Rookwood 
said,  he  ij-as  afr^iil  tlie  tiiiivjf  was  so,  und  that 
^bey  weredra\i  nin  ;  h;it  Sind  If  he  had  Hni«wn 
pf  tne  design  before-hand,  he  would  not  have 
$fiff^  orefi  but  hayc' begged  tbe  king's  pardon. 


Wbicb  ahewa  nat  ottly  hia  kiKMrlidge  of  tb« 
design,  but  his  being  engaged  io  the  pmaacwi 
tion  of  it. 

And  tbc«,  GcntleiBen,  you  ara  lakl  further. 
That  upon  tbe  going  out  upon  Saturday  tbe  tl9d| 
wbicb  was  tbe  aecood  time  it  waa  to  bare  beeo 
piit  in  execution,  there  waa  a  list  of  meu  tbal 
Mr.  Rookwood  gave  to  Mr.  Harria  of  atver^ 
names  that  he  has  menti(»ned  to  vou  ;  be  says, 
Mr.  Rookwuod*s  name  was  at  the  lop,  as  one 
that  was  to  command  tbe  |»arty,  aod  the  name 
be  went  by  was  Roberta ;  and  tliere  waa  Harria'a 
counterfeit  name,  wbicb  waa  Jenkiee;  aa4 
Hare's  counterfeit  name,  which  waa  Guiney ; 
and  they  were  to  make  ready  to  go  to  Tiini« 
bam-Greeo.  He  told  him,  there  was  a  list, 
and  that  he  and  Harris  waa  la  be  ef  Hia  party, 
tliat  he  was  to  attack  the  prince  of  Orange,  end 
that  Mr.  Harria  should  be  bis  aid  decamp. 

Gentlemen,  I  forget  to  tell  you,  That  betweeii 
the  flntt  Haturday  and  the  aecond,  Mr.  Harris, 
Mr.  Rookwood,  and  Mr.  Lowick,  walking  m 
Red-L}on-Fietda,  and  there  in  disrourae 
among  theniaelvea,  Mr.  Harris  and  Mr.  Raok* 
wood  did  express  tliemselres  to  be  mneb  eem* 
cerncd  that  they  were  to  be  empbyed  upon 
such  a  design  as  this  waa,  which  they  owned 
to  he  very  barbaroua ;  but  Mr.  Rookwood  wmi 
Lowick  said.  They  were  under  command,  ain4 
must  obey  orders,  though  Mr.  Hook  wood  did 
uiit  like  the  disign  tl»ey  were  engaged  in. 

Gentlemen,  they  have  told  yon  of  horsea  tbal 
were  placed  at  Homerset*  house  in  a  alable 
there,  ondtr  the  care  of  Mr.  Lewta,  my  loH 
Peversbam's  gentleman  of  the  b»iie«  about  six 
or  seren  horses,  and  those  ^'ix  horses  Ibnl  wei^ 
there  at  that  time  were  afterwarda  taken  away  ; 
but  that  is  only  a  circumatance. 

So  that,  Gentlemen,  thia  is  new  tbe  aom  nnd 
8ub»tiknceuf  this  evidence  that  hna  been  given 
you,  aa  far  as  it  relates  to  tbe  priaener :  bta 
counsel  in  bis  defem^  have  insistrd  upon  a^ 
reral  things  j  m  the  Hrst  place,  ibough  it  wm 
last  mentioned  in  time,  yet  it  otigbt  to  bare  ttie 
first  ci»nsideratu»n  ;  tbe  counsel  for  tbe  prisoner 
have  endeavoured  to  take  off  tbe  credit  of  Mr. 
Porter,  and  have  opened  indeed  very  grant 
crimes  that  he  sltouid  he  p(ibv  of^  which  mnni 
render  him  a  person  not  to  be  tielieved,  but 
they  hare  not  proved  aoytbinsr;  ne  %«itne«n 
that  they  ha«e  called  against  Mr.  Porter  sayn 
the  least  against  him  to  invalidate  bis  testitnony, 
or  to  indni-e  yuu  to  disl»elii«e  what  he  haa  aaM. 

Tlien  ihry  sa^  in  point  of  law,  Tliere  ia  no 
overt- act  pVored  of  any  de>ign  against  tlie 
king's  life  that  affects  Mr.  Rcmkauod;  new 
that  matter  you  are  to  confiider  of,  i»li«^er  er 
no  it  does  apfiear  l>y  the  testimotiy  of  two  w1V> 
nesi^es,  that  Mr.  Rookwood  was  c«iorertted  in 
i\ii%  d*^is*n  of  assaasinatmsr  the  kinir:  ca|»lavQ 
Porter  is  |Kisttive  that  he  %^  ai*  at  the  ctwstilt  nt 
tlteGlube-taiem.  wht-re  it  was  |<rtifiosHi,  dn» 
bate  d,  and  reso'vetl  u)ion ;  but  Mr.  Ruokwead 
says,  he  did  dJNlike  it ;  bo  says  captain  Phrter, 
he  d.d  not  appn»v«*  of  it  at  tfH*  firat  tipfii>  hia 
beittt^  :i<quainted  wi.h  it;  but  being  sent  orer 
tn  obey  tne  nrden  ef  Mr  George  Dnrdey,  aod  0fr 
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George  Btrdey  producing  a  scheme  ready 
orawD,  wherein  he  was  to  commaud  the  party, 
(eliing  htm,  that  he  must  obey  orders.  Yuu 
bear  what  be  eaid,  aod  the  answer  he  returneil 
10  Preoch,  There  is  an  end  ot  it ;  whether  that 
does  not  amount  to  a  consent  and  agreement  to 
be  engaged  in  this  design,  ia  left  to  your  consi- 
deralian ;  for  if  it  do,  it  is  plainly  an  overt-act. 
Then,  Oenllemeu,  you  hear  further,  tliat 
Harria  was  told  by  Mr.  Ruokwood,  that  he 
sbonid  be  of  his  party,  aod  he  his  aid  du  camp, 
ami  go  to  Turnham-Greea  to  attack  the  prince 
of  Orange,  aod  he  had  alistol  mengiren  him  by 
Rookwood,  aod  was  directed  to  get  the  rest 
ready. 

Uookwwtd,  That  was  not  io  the  indictment. 
X.  C.  J  but  you  were  at  that  meeting,  which 
is  laid  io  the  indictment. 

Rookmoad,  My  lord,  that  list  is  not  in  the  in- 
diclmeot ;  the  list  in  the  indictment  refers  to 
Mr.  Craiihume. 

L.  C.  J.  No,  but  that  ia  an  evidence  of  your 
being  in  the  design ;  1  hope  that  list  of  men 
will  be  some  evidence  of  the  consent  and  agree- 
ment that  Mr.  Rookwood  was  to  command  a 
party. 

Sir  B.  Shomgr,  With  submissioo,  my  lord, 
tba  words  of  the  act  seem  otherwise,  atid  that 
■•  oven-act  should  be  given  in  evidence,  that  is 
not  expressly  alledged. 

L,  C.  J.  Bat  cannot  there  be  one  act,  that 
nay  be  proof  of  another  act  which  is  al 'edged  f 
onr  B.  Sktmer.  Then  there  is  no  advantage  of 
this  law ;  tor,  mv  lord,  the  end  of  the  act  was, 
That  they  should  kno>v  the  particular  crimes 
that  they  were  to  answer  to. 

L,  ClJ.  That  could  never  be  the  end  of  the 
law,  that  all  particular  lacts  that  are  but  evi- 
dence of  the  facts  alledjLiedsbookl  be  set  foi^h  in 
the  iodieintent;  it  was»  "sufficient  before  the  act, 
to  alledge  any  overt  act;  and  any  other  overt- 
act,  though  not  alledired,and  had  no  relation  to 
the  overt- act  that  was  alledged,  yet  if  it  vt  ere 
to  the  same  sort  of  treason,  might  be  given  in 
evidence. 

Hir  B.  SKower,  The  law  says.  Ye  shall  not 
give  evidence  of  any  overt-act  that  is  not  ear- 
preasly  mentioned. 

L.  C  /.  It  is  not  urged  as  an  Ofvert-act, 
bttt  as  evidence  of  an  overt- act  that  is  alledt«ell ; 
lor  inataooe^  the  overt-act  alleilged  is,  that  they 
did  meet  and  cfinsult,  shall-  not  they  give  in 
widence  what  was  said  and  done  at  those  meet- 
ing^, thouf^h  not  ailed  lined  P  8ir  George  Barrley 
iftrodoceil  a  scheme  nt  the  Globe- tavern,  shall 
not  the  producing  of  that  scheme  be  given  io 
evidence  P  If  it  may,  why  not  the  giving  the 
list  to  Harris  P 

Mr.  PUippt,  My  lord,  it  is  plain  it  was 
Mr.  Attorney's  opinion,  it  could  not  be  given 
in  evKtesce,  unless  it  was  altedged  in  the  in- 
dictment ;  bacaose  he  has  particularly  al- 
lodged  the  Kst  in  Cranbtirne's  case,  in  this 

Soi.  Oen,  I  know  not  what  those  gentle- 
men mean  by  this  sort  of  practice ;  certainly 
thora  DCfcr  wef©  to  many 


nittcd  in  aoT  trial  as  in  this,  and  noir  particu- 
larly to  break  in  upon  the  court  in  the  midst  of 
the  charge. 

L.  C  /.  Nay,  nay,  if  there  be  any  mistake, 
let  us  hear  them,  that  it  may  be  rectified. 

L.  C.  J.  Treb^,  1  think  we  should  reoeiw 
them,  to  t^  if  they  can  make  it  out.  But  th^ 
objection  t  do  not  very  well  understand  yet ; 
lor,  as  1  take  the  matter  to  stand,  it  is  allcdgcd 
in  the  indictment,  that  thev  had  prefiafed  mea 
and  arms,  and  horses,  for  the  execution  of  thio 
design.  Now  is  it  not  reasonable,  or  can 
there  be  any  thing  more  proper,  than  to  give 
in  evidence,  and  prove  that  tiie  prisoner  bad, 
and  delivered  to  some  of  the  complices,  a  list  of 
those  men  that  were  to  do  it  ?  Why,  it  proven 
the  very  thiog  alledged ;  but  let  us  see  who « 
ther  it  be  so. 

Sir  B,  Shaver.  My  lord,  there  i|i  no  suds 
thing  alledged. 

L.  C.  J.  That  is  strange !  pray  sec  if  it  be 
in  the  indictment. 

Cltrkqf  Art,  (Reads.)  <  Conveniebant, 
proposuerunt,  traclaverunt,  con^ultaverunt, 
consenserunt,  et  agreaverunt,  ad  ipsum  Do- 
minum  Regem  nuQc  ex  Insidiis  et  Dolo  per- 
cutieudum,  Anglke  *  to  assassinate,'  intei  fici^ 
end  urn,  et  murdrandum ;  et  ad  ezecrabilem^ 
horrendam,  et  detestabilem  Assassinationem, 
AngUce  *  Assassination,'  et  interfectionem 
illam  citius  exe<|uendum  et  perpetrandumi^ 
postea  scilicet  eisdem  Die  et  Anno,  ac  di- 
versis  aliis  Dicbus  et  Tlcibus,  apud  Parochi- 
am  prsdictam  in  Comitatu  pnndicto,  prodi- 
torie  tractaverunt,  proposuerunt,  et  con8ulta<% 
verunt  de  Yiis,  Modis  et  Mediis,  ac  Tempore 
et  Loco,  ubi,  quando,  quatiter  et  quomodo 
dictum  Dominum  Regem  sic  ex  Insidiis  la- 
ciliua  interficerent ;  et  consenserunt,  agrea- 
verunt et  assenseruot,  quo<l  quaidraginta 
Homines  equestres  aut  eo  cirriter,  quorum 
iidem  Clu-istophorus  ]Luiglitley,  Kobertua 
Lowicky  Ambrosius  Rookwood  et  Carolua 
Cranburne  forent  qnaluor,  et  quilibet  hocuia 
proditorie  sujier  se  suscepit  esse  unnm,  cum 
Bomliardis,  Sclopis  tt  Sclopetis,  Pulveiti 
bombanlico  et  Globniis  plurobeis  oneratis,  et 
cum  Gladiis,  EnsiUus  et  aliis  Armis  armati 
insidiati  Ibnnt,  et  ewent  in  Suhsessu,  udit- 
glict  '  in  ambush,*  adiindem  Dominum  Re^ 
gem  in  Rheila  sua.  AngMce  *  his  coach,*  ex- 
i&t<'ntem,  quando  foris  iret  invadendum; 
qumlque  quidam  et  competens  Numerusda 
Iliiuunibus  litis  sic  armatis  in  Saiellites,  An* 
glive  *  I  he  guards,'  ipsi us  Domini  Regis  eum 
tunc  attendentes  et  secum  ezistentcs  aggreasi 
forent,  et  eos  expugnarent  et  devinoerent^ 
dum  alii  eorundeiu  Bominum  sic  armatorum 
ipsum  Dominum  Regem  percoierant,  intar^ 
ficerent,  occiderent  et  murdrarent.' 


Mr.  Coivyeri.  And,  my  lord,  tbel^  is 
dence  of  some  of  these  forty  men,  whoe# 
names  were  given  in  a  list  by  Rookweed  t» 
Harris? 

Mr.  Fhippi'   Bat  now,  in  Cranhnme's  party 
thelistiaexprMstyaHegedaianefeit-nct.     • 
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L.  C.  J.  Nerer  talk  of  Cranbarne,  we  have 
feot  bim  before  as  now ;  but  what  do  vou  say 
to  this  of  the  list  given  by  Rookwood  to  llarris  ? 

Sir  B,  Shower.  My  Lord,  we  say  this  is 
not  evidence  of  an  overt-act,  according  to  this 
act  of  parliament ;  which  says,  no  evidence 
shall  be  given  of  any  overt-act,  that  is  not  ex- 
pressly alledged  in  the  indictment ;  now  the  in- 
dictment says,  they  did  sffree  that  forty  horse- 
men armed,  of  which  the  rour  named  were  to  be 
four,  and  every  one  undertook  to  be  one,  who 
should  He  in  wait  to  set  upon  the  king  in  bis 
coach,  and  a  competeninumber  should  set  upon 
the  guards ;  and  then  it  says,  in  order  to  fulfil 
this,  they  did  prepare  horses  and  arms,  and  one 
of  them  by  the  consent  of  all  the  rest  did  carry 
forward  and  backward  a  list,  that  is,  Cran- 
burne ;  and  that  particular  list  is  a  particular 
#veit-act  alledged  in  the  indictment ;  which 
makes  it  plain,  they  thought  it  necessary  to  be 
particttlany  alledged  by  this  act  of  parlia- 
ment, or  they  cooM  not  give  an^  evidence  of  it ; 
DOW  the  list  that  evidence  is  given  of,  is  sop- 
posed  to  be  delivered  by  the  prisoner  to  Hams. 
Now  first  we  ss^,  it  is  not  evidence  that  forty 
should  do  it,  fox  they  may  do  it  without  a  list; 
and  nesA,  it  is  not  evidence  of  the  list  that  they 
have  mentioned,  for  that  is  alledged  to  be  car- 
ried about  by  Cranburne  ;  and  as  the  prisoner 
himself  has  observed,  this  list  (pven  to  Harris 
is  not  in  the  indictment,  and  therefore  no  evi- 
dence can  be  given  of  it. 

Mr.  Conjfert,  It  is  an  evidence  of  that  overt- 
act  which  IS  expressly  alledged  in  the  indict- 
ment, that  they  met  together  to  consult  how 
to  effect  this  treason. 

Mr.  Cowper.  My  lord,  we  are  in  a  very 
strange  case  here,  if  we  be  not  very  proper  in 
this  part  of  our  evidence ;  the  overt-act  laid  is. 
That  the  prisoner  met  together  with  others  to 
consult  bow  to  assassinate  the  king,  and  there 
the  prisoner  among  the  rest  did  agree  it  should 
be  done  so  and  so.  It  is  admitted  the  prisoner 
was  there ;  but,  say  they,  if  you  only  prove 
that  he  sate  by  while  there  was  a  general  dis- 
course of  snch  a  matter,  but  do  not  prove  that 
be  said  or  did  any  thing  expressing  his  assent, 
that  will  not  amount  to  a  proof  of  the  overt- act 
laid  ;  and  yet,  if  we  ^o  about  to  prove  further, 
any  act  done  that  manifests  his  assent,  then  they 
say  you  go  too  far,  and  prove  an  overt-act  that 
IS  not  mentioned  in  the  indictment.  Thus  they 
grant,  the  agreement  is  a  sufficient  overt- act, 
Sot  object,  that  being  present  barely  is  not  a 
sufficient  proof  of  his  agreement ;  then  when 
we  go  to  make  proof  of  any  thing  that  is  a  suffi- 
cient proof  of  his  agfreement,  they  tell  us  it  is 
not  proper  upon  this  act  of  parliament,  be- 
<cause  not  laid  in  the  indictment,  though  his 
Jigreement  be  laid  in  the  indictment :  And  so 
they  would  amuse  ns,  rather  than  make  any 
solid  objection  to  our  evidence.  This  doctrine 
is  ocrtaioly  very  odd,  my  lord,  and  we  doubt 
not  will  have  btde  weight  with  the  court  or 
thejiiry« 

Mt,  Gen.  According  to  this  doctrine,  all  the 
4STi<l^nce  most  be  put  in  the  indictmeot. 


X.  C.  J.  They  ask  joo,  what  thii  giving 
this  list  does  prove. 

Att.  Gen.  His  agreeing  at  that  meeting  to 
the  conspiracy,  and  the  execntion  of  it,  by  giv- 
ing that  list  of  the  names  of  them  that  were  to 
be  of  his  party,  and  his  own  name  as  com- 
mander of  that  party,  this  he  gives  to  one  that 
was  to  be  of  the  party,  and  particuiariy  was  to 
be  bis  aid  du  camp,  in  order  to  get  them  ready 
for  the  execution ;  is  not  tliis  an  evidence  of 
the  agreement,  which  is  the  overt- act?  No 
man  in  the  .world  can  be  convicted  of  treasoo, 
if  this  doctrine  be  troe. 

SoL  Cen.  My  lord,  they  have  not  expressed 
something  in  the  indictment  that  has  beoi  read, 
which  will  make  it  plain  that  this  is  the  most 
proper  .evidence  of  the  overt-act  laid  in  the  in- 
dictment. The  indictment  says,  they  agreed 
there  should  be  forty  men  or  tbereaboats  arm- 
ed, of  which  a  certain  number  should  make  sn 
assault  upon  the  king's  coach,  while  another 
part  should  set  upon  the  guards:  Now  tiie 
proof  we  make  is,  that  Mr.  Hook  wood  the  pri- 
soner was  to  command  a  party  that  was  to  set 
upon  the  guards ;  and  in  order  to  it,  be  gives 
a  list  of  his  men  to  Harris,  who  was  to  be  bis 
aid  da  camp,  and  bids  him  get  those  men 
ready ;  and  tnis  was  upon  the  day  that  this 
matter  was  to  be  acted :  So  that  it  proves  very 
plainly  that  overt-act  that  we  suggest  in  the 
mdictment,  that  a  certain  nomber  of  those  roea 
were  to  assault  the  king's  person,  and  another 
the  guards.  And  thererore  they  needed  not  to 
have  interrupted  your  lordship ;  for  this  list 
that  Harris  speaks  of  is  a  very  good  proof  of 
the  overt-act  tnat  is  laid  in  the  indictment. 

L,  C.  /.  Then,  gentlemen,  as  to  this  matter 
which  they  have  objected,  that  this  list  given 
on  the  day  of  the  intended  assassination,  ought 
not  to  be  allowed  as  evidence  to  prove  the  trea- 
son, because  it  is  not  specially  laid  in  the  in« 
dictment,  but  is  by  the  late  act  of  parliament 
excluded  from  bemg  proved  to  convict  the  pri- 
aoner :  Now  though  the  act  doth  exclude  the 
giving  in  evidence  of  any  overt-act  that  is  not 
laid  in  the  indictment,  yet  it  doth'  not  exclude 
such  evidence  as  is  proper  and  fit  to  prove  that 
overt  act  that  is  laid  in  the  indictment.  There- 
fore the  question  is.  Whether  this  giring  of  the 
list  does  not  prove  sOme  overt-act  that  is  al- 
ledged in  the  indictment  ?  There  is  in  the  in- 
dictment an  agreement  laid  to  kill  the  king; 
and  if  that  be  proved,  that  is  an  overt-act  of  this 
treason.  Now  when  tlie  consent  and  agree- 
ment of  Mr.  Rookwood  to  that  design  is  pro? cd, 
surely  the  proof  of  his  giving  a  list  of  men,  is 
a  further  proof  that  he  did  agree  to  it,  and  then 
it  is  very  proper  to  be  given  in  evidence ;  for 
if  by  the  new  statute  no  one  act  can  be  giveu 
in  evidence  to  prove  another,  then  must  not 
only  the  ovart-act,  but  also  the  erideoce  of  that 
act  be  expressed  in  the  indictnaent. 

Gentlemen,  You  have  heard  ihe  witnesses 
what  they  say  concerning  this  matter.  In  the 
first  place,  if  you  do  believe  that  there  was  sucli 
consults  and  meetings,  where  this  intended  ss* 
sasnnatien  of  the  king  was  debated  sad  resolr- 
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cd  iipmi,  and  that  Mr.  Rpokwood  was  preaent 
and  did  agree  to  it,  that  U  an  orertract :  And 
a^ain,  if  yoo  are  aatiafied  that  there  was  an 
agieement  to  prepare  and  provide  a  number  of 
nien  to  set  apon  the  king  and  hb  guards,  in 
the  manner  vou  have  heard,  and  .be  was  con- 
cerned in  malting  this  provision,  and  was  to 
tMve  a  post,  and  oomtnand  a  par^  in  tliat  at- 
tack, that  is  a  further  proof  of  that  consent  ami 
agreement  that  is  laid  in  the  indictment. 

Gentlemen,  I  must  leare  it  to  yoo,  upon  the 
evidence  that  you  have  heard.  If  you  are 
satisfied,  upon  the  testimony  of  these  two  wit- 
nesses that  hare  been  prodiited,  that  Mr. 
Jlookwood  is  gnihy  of  this  treason  of  which  he 
is  indicted,  in  fmnpaasing  and  imagining  the 
death  of  the  king,  then  yoo  will  fincThim 
guilty:    If  you  are  not  aatisfied  that  he  is 


guilty,  3^ou  will  aocpiit  him. 


Ar.  Cryer,  swear  an  officer  to  keep 
the  ioiV.    (Which  was  done.) 

L,  C,  J.  Now,  if  yon  have  any  thing  to 
move  on  behalf  of  your  other  cbents,  pray 
doit 

8ir  B.  SAomer*  Yes,  we  ha?e  an  ezeeption, 
but  never  a  one  of  false  spelling. 

JLC.J'  If  so  be  it  be  any  such  matter  as 
vou  can  move  in  arrest  of  judgment,  it  had 
Sesi  be  reserved  till  afler  the  verdict. 

Sir  B.  Skower,  Our  ezceptioDs  will  serve,  if 
oocasion  be,  for  Mr.  Rookwood  in  arrest  of 
judgment,  and  they  will  serve  for  the  others 
also  to  prevent  the  trouble  of  the  trial,  if  we 
have  your  lordship's  opinion  that  they  are  good 
cxoeptions. 

fThen  the  Jury  withdrew  to  consider  of  their 
Terdict,  and  after  a  quarter  of  an  hour's  stay- 
ing out  returned,  and  gave  in  their  verdict.) 

CL  if  At.  Gentlemen  of  the  jury,  answer 
to  yonr  names.    Samuel  Powell. 
^  ib.FomelL  Here.    (And  so  of  the  rest.) 


Cfyer,  Yoosayeft. 

Cf,  of  Ar,  Gentlemen,  are  you  all  agreed  of 
your  verdict? 

Jury,  Yes. 

CL  (f  Ar,  Who  shall  say  for  yon  ? 

Jury,  Our  foreman. 

CL  of  Ar,  Ambrose  Rookwood,  hold  up  thy* 
band,  (which  he  did).  Look  upon  the  prisoner: 
How  say  you  ?  Is  he  guilty  of  the  bii^h  trea- 
son whereofafae  stands  iudieted,  or  Not  Guilty  ? 

foreman.  Guilty. 

CL  ofAr,  What  goods  or  chattels,  lands  or 
tenements,  had  he  at  the  time  of  the  treason 
committed  f 

Foreman,  None,  to  our  knowledge. 

CL  of  Ar,  Then  hearken  to  your  yerdict  as 
the  court  has  recorded  it.  You  say  that  Am- 
brose Rookwood  is  guilty  of  the  high  traasoa 
whereof  he  stands  indicted,  but  that  tie  bad  no 
§[oods  or  chattels,  lands  or  tenements,  at  the 
time  of  the  high  treason  committed,  or  at  any 
time  since  to  your  knowledge,  and  so  you  sdr 
all?-^iiry.  Yes.  a  ^         j 

Mr.  PowelL  We  desire  we  may  be  dis- 
charged. 

X.  C.  J.  We  cannot  do  that,  till  we  see 
whether  there  be  enough  upon  the  other  pan* 
net:  We  will  give  you  as  much  ease  as  we 
can:  We  shall  not,  I  suppose,  try  the  other  till 
the  afternoon,  therefore  yon  may  /take  yonr 
ease  for  the  present ;  but  you  must  be  about 
the  court  when  the  other  triala  oome  on. 

(While  the  Jury  was  withdrawn,  the  court 
offered  to  the  counsel  for  the  prisoners,  thni 
they  might  move  what  exoeptious  they  had 
before  the  Jury  was  sworn  as  to  any  of  the 
other ;  which  accordingly  they  did ;  but  that 
relating  to  the  case  of  Inr.  Charlea  Cranbttme, 
in  whose  presence,  being  then  at  the  bar,  the 
objections  were  made,  uat  part  is  left  to  bis 
Trial.) 


S87.  The  Trial  of  Charles  Cranburne,  for  High  Treason :  At  th^ 
Sessions  of  Oyer  and  Terminer  for  the  County  of  Middlesex, 
sitting  in  the  Court  of   KingVBench   at  Westminster: 
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April  21.  1696. 

After  the  tnal  of  Ambrose  Rookwood  was 
orer,  while  the  jury  were  withdrawn  to  con- 
sider of  their  renlict,  the  eouit  proceeded  thus : 

JL  C.  J.  (Sir  John  Holt)  Mr.  Attorney, 
whom  will  you  hare  tried  next  ? 

Aii,  Gen.  (IKr  Tho.  Treror)  Cranbume« 
if  yonr  tordsbipnleascs. 

CL  of  Ar.  Then,  keeper  of  Newgate,  set 
Charies  Cranbame  to  the  bar. 

•  See  Salk.  633.  Holt,  686.  East's  Pleas 
#f  the  Ciown^  c.  S,  s.  ^(^^  49, 53. 


£.  C.  X  You,  gentlemen,  that  ara  of  oounscl 
for  the  prisoner,  if  you  hare  %sxy  thing  to  more 
for  your  client,  vou  may  more  it ;  but  first  let 
the  prisoner  be  here. 

(Then  Charles  Cranbame  was  brought  to  the 

bar  in  irons.) 

L  C.J.  Look  you,  keeper,  you  should  takt 
off  the  prisoners  irons*  wnen  thef  are  at  th« 
bar,  for  they  should  stand  at  their  ease  when 
they  are  tried. 


Aee  In  this  CoUectioD,  vol  6|  p.  979. 
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Keeper,  My  lord,  we  ba^e  no  instrtnnenU 
here  to  do  it  just  noii^. 

CL  ofAr,  You  may  send  to  the  Gate- house, 
and  borrow  instruments. 

Just.  Po»etl.  It  should  be  done,  indeed ; 
they  ought  to  pleaii  at  ease. 

L.  C,  J.  Well,  go  on,  sir  Battbolomew 
Shower. 

Att.  Gen.  My  lord,  before  sir  Bartholomew 
Shower  enter  upon  his  exceptions,  unless  those 
exceptions  of  his  are  some  of  the  particulars 
mentioned  in  this  act,  he  must  not  do  it  now, 
«fler  plem  pleaded,  before  the  trial ;  but  he 
must  do  it  in  arrest  of  judgment. 

L.  C.  J.  IVe&y.  Il  is  true,  regakHy ;  but 
iMbim  use  his  own  judgment. 

X.  C  X  It  is  rery  true ;  the  course  has  not 
httm  to  allow  them  to  moTe  to  quash  an  indict- 
ttent  ^  treason,  or  felony ;  but  [^  may  be  done. 

An.  Gen*  Sure,  it  must  be  only  for  such 
thioffs  as  they  cannot  take  adTantage  of  in  ar- 
TCft  m  judfitnent  after  the  Terdict. 

X.  C.  f.  It  has  not  been  tiie  course,  but  it 
■My  be  done. 

Att.  Gen,  Not  where  there  is  an  issue  join- 
ed, and  a  jury  rctume<l  to  try  that  issne ;  I  be- 
lieve that  never  was  done,  nor  attempted. 

L.  C.  J.  Trthy.  If  there  were  any  prejudice 
)o  the  king  by  it,  it  were  not  fit  for  us  to  alter 
tile  couuM ;  but  let  us  hear  what  hia  exceptions 


StrB.  Skamer,  I  have  sereral  exceptions; 
fir^  at  least;  one  of  them  is  within  the  very 
%dfds  of  the  act,  that  is,  improper  Latin ;  I  am 
mire  some  of  it  is  so. 

L.  C.  J.   Well,  let's  hear  what  that  is. 

Sir  B.  Shomer,  It  says,  <  anno  regni  dicti 
'"*  domini  regis  nunc  septimo,'  and  Lewis  is  the 
last  king  mentioned  before ;  and  so  here  is  no 
year  of  the  king  of  England  mentioned.  It  is 
'%  certain  role,  inat  relatives  must  retier  to  the 
last  antecedent ;  and  that  rule  holds  always, 
unless  there  be  words  that  accompany  the  re- 
lative, which    undeniably  shew  to   what   it 


L,  C,J.  Aye ;  but  do  we  call  the  French 
.king  <  dominus  rex  ?* 

li.  C.  J.  Tre6y.  He  would  have  been  so,  if 
be  bad  eucceeded  in  his  invasion,  and  tbis  as- 
sassination. \ 

Sir  B,  Skamer,  In  every  indtctmeBt,  if  there 
be  occasion  to  mention  a  former  king,  it  is  al- 
ways nuper  res,  and  such  a  one,  naming*  the 
name  of  the  king,  where  the  present  king's 
Mime  does  intervene,  to  prevent  confusion; 
ad  so  in  civil  actions  it  is  the  same  ;*and  so  it 
••hoiikl  have  been  here. 

X.  C.  J.  Ay  ,  but  I  tell  you,  it  is  *  dominus 
.'  rex  nunc,'  which  is  our  kiiu^. 

Mr.  Phipps,  It  is  not  said  *  Angliae.' 

X.  C.  J.  But  wherever  it  is  <  dominus  rex,' 
'W«  nmlentaiid  it  of  the  king  of  England,  and 
IMbedy  else.     Read  the  indictment. 

CL  if  At.  '  NecBon  eundem  Dominum  Re- 

*  gem  ad  Mortem  et  finalem   Destruciionem 

*  ponere  et  adducere,  ac  subditos  suos  fideles, 

*  et  Liberot  Ht>niiiiie»  HujixB  Regni  Anglias  in 


*  servitatum  inti>!er«bi1em  et  miserrinMim  Lu- 
<  dovioo  Re^i  Galtico  subjugare,  et  mancipare, 

*  Decimo  Die  Pebruarii,  Anno  Regni  dicti  Do- 

*  mint  none  Regis  septimo,  et  diversis  aliis 

*  Diebos,  &c.' 

X.  C.  J  Can  any  man  imagine  this  to  be  the 
French  king  P 

Sir  B.  Shower,  My  lord,  yourlordship  is  nol 
to  imagine  one  way  or  other. 

Mr.  Cowper,  In  the  strictest  sense  and 
grammar  in  the  world,  it  must  mean  king  Wil- 
liam, and  no  other.  We  do  not  ne^  any 
iningtnation,  when  in  the  strictest  construction 
it  i«  plain  who  it  refers  to. 

Sir  B.  Shower.  I  am  sure  no  grammar  can 
make  tt  good ;  nothing  but  a  supposition  can 
neip  K. 

Mr.  Cemper,  When  it  is  said  *  Dictns  Do- 
minus Rex,'  if  sir  Bartholomew  Shower  can 
find  out  another  *  Dominus  Rex'  in  the  indict- 
ment, then  he  may  ma|ce  something  of  his  ob- 
jection  ;  but  the  *  Dominus'  b  only  applied  to 
our  own  kins'  throughouL 

L.  C.  J.  Ireby,  Besides,  as  to  the  rule  that 
sir  Bai^iolomew  Shower  mentions,  it  is  that 

*  ad  proXimum  Antecedens  fiat  relatio  nisi  im- 

*  pediat  Sentencia.'  That  is  the  restriction  of 
the  rale,  it  must  relate  to  the  next  antecedent, 
unless  the  sense  would  be  prejudiced ;  but 
here  if  this  construction  should  be,  it  would 
make  this  clause  to  be  no  better  than  nonsense, 
viz.  That  the  sufcjects  and  freemen  of  this 
realm  were  to  be  brought  into  intolerable  slarery 
to  Lewis  the  French  king,  such  a  day  in  the 
seventh  year  of  the  reign  of  our  lord  the  French 
king. 

Sir  B.  Shower,  We  say  it  is  little  better  than 
nonsense ;  1  am  sure  it  is  loo8«,  and  uaoertaio, 
and  not  grammar,  but  carries  a  new  form 
with  it. 

X.  C.  /.  No,  it  is  as  well  as  it  can  be.         * 
Sir  B.  Showerm  Then,  my  lord,  there  is  an- 
other exception ;  it  is  said,  *  Diversis  Diebus  et 

*  Vicibus  tarn  an  tea  quam  postea  ;'  and  then 
afterwards  it  says,  '  postea  scitteet  eodem  De- 
'  cimo  Die  Febniarii ;'  that  is  repugnant ;  il 
is  as  much  as  to  say.  That  upon  the  lOth  ^f 
February,  and  two  days  afterwards  (to  wit)  the 
said  lOtb  day  of  February  ;  that  is,  after  two 
days  after  tlie  10th  of  February,  viz.  upon  the 
same  tenth  day. 

Att,  Gen,  That  <  Postea' is  another  sentence, 
.  and  relates  to  other  matters. 

Sir  B,  Shower,  It  cannot  in  propriety  of 
speech  be  said  to  be  afterwards  the  same  day. 

Sol.  Gen.  (sir  John  Hawles.)  If  sir  mr- 
tbolomew  Shower  remembers  the  evidence  that 
we  have  given  this  day,  he  will  find  it  was  in 
fact  so;  they  met  on  the  Satin-day  morning, 
and  afterwards  met  again  the  night  of  the  same 
day. 

X.  C.  J.  There  is  noihtpg  m  that  objection, 
sure;  it  is  a  common  fi>rm,  when  they  tell  of 
different  matters. 

Sir  B.  Shtrwer.  Well  then,  if  you  will  heir 
the  rest  which  are  not  of  the  same  nature,  wf 
shall  come  to  what  wethink  a  Mai  eiteptioa  9 
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wetay  thb  ndieCMMBl«fHtgfb-TreuoD  being 
i^iml  a  Mibject  born,  ougiit  to  have  had  the 
words  in  it,  '  Contra  auprenioiD  naturalein  Li- 
*  ^itm  Dominam  annm ;'  according  to  Calvin's 
Case  in  the  7th  Report,  fol.  septimo. 

L,  C.  /.  It  is  *  Contra  Ligeantitt  bus  De- 
bitum,'  is  rt  not  ? 

Sir  B.  Shower,  That  won't  help  it,  my  lord, 
for  all  that  is  applicable  to  an  alien  born :  and 
so  is  the  case  in  m  v  lord  Dyer,  144.  where  it  is 
said,  that  it*  an  indictment  of  treasoq  be  against 
an  alien,  you  mast  not  put  in  the  word  naiura- 
lem;  if  yon  do,  it  will  be  faulty,  because  he 
owes  but  a  local  allegiance  to  the  king  of  Eng- 
land,  and  not  a  natural  one.    Now  we  say, 
there  are  none  of  these  prisoners  but  are  sub- 
jeots  bom,  and  the  constant  form  in  queen 
Blisabetb's  time,  and  queen  Mary's,  was  to 
put  in  the  words  *  Naturalem  Dominum,'  and 
they  cannot  shew  me  anyof  those  precedents 
^thoutit.    There  was  occasion  in  Tucker's 
case  to  look  into  this  matter,  and  search  all  the 
precedents.    I  have  looked  in  my  lord  Coke's 
entries,  and  all  the  precedents ;   I  hare  seen 
ay  lord  af  Essex's  indictment,^  and  all  the 
ethers  hi  queen  Blizabeth's  time,  and  those  of 
the  traitors  in  the  Power-Plot,  and  those  of 
the  Regicides,  and  Tucker's  own  indictment 
itself;  all  along  it  is  *  NMuralem  Dominum 
•nnm  ;'   and  the  reason  lor  it  is,  he  that  is 
'alien  bom,  you  never  put  in  *  Naturalem  Do- 
minum suum,'  because  be  owes  a  double  alle- 
giance ;■  one  natural,  to  bis  own  king  under 
whose  dominion  he  was  boro,  and  the  other 
local,  to  the  king  in  whose  dominions  he  re- 
sides, for  he  is  bound  to  obsorf  e  the  laws  of  the 
C ace -where  he  lives:  and  if  he  violate  them, 
i  does  break  the  allegiance  that  he  owes  to 
the  govemment  where  he  lives,  upon  account 
of  the  protection  he  enjoys  under  it    But  if  he 
he  bom  a-snbjoct  of  the  king  of  England,  he 
Ims  but  one  natural  liege- lord  ;  and  he  being 
•B  Engliabman  boro,  &e  king  stands  in  that 
twiation  to  him,  as  he  does  to  all  his  native  sub- 
joets,  but  not  to  ibr^igneni;  and  therefore  it 
was  thought  requisite  to  be,  and  has  always 
been  inserted  into  indictments  of  treason  against 
•ubjects  boro.     And,  my  lord,  we  think  the 
very  resokition  of  the  court,  afterwards  affirmed 
in  the  House  of  Lorda  that  reversed  Tucker's 
utlaiBdcr,  went  upon  this  opinion,  that  the  law 
vequired  *  naturalem  Ligeum  Dominum'  to  be 
put  in.    There  the  exception  was,  that  <  Con- 
tra Debitum  Li^^eantisB  suk'  was  emitted :  to, 
srhich  it  was  objected,  that  there  was'Domi- 
Biim  Bopremum  Naturalem,'  which  was  equi- 
tvlent;  no,  it  was  4nswered|  both  were  requi- 
uile,  because  every  act  charged  in  the  indict- 
ment ought  to  be  laid  against  the  duty  of  his 
allegiance.     Now  in  indictments  of  treason, 
there  are  oeftaiu  words  that  are  essential,  be- 
cause of  their  Ration  between  the  king  and 
kis  people.    There  are  oeitain  forms  of  words, 
which  ifthe  constant  practice  has  been  to  make 
SMC  of  them,  the  omission  is  an  error.     Those 
wfeal  Ihmis  ought  to  be  ubserved,  and  the  wadt 
«f4kc«i  will  be  « lital  eieeptiou  i  so  we  th»k 
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it  would  be  in  this  caae,  as  much  as  if  the  word 
*  Proditorie'  had  been  left  out ;  eras  if  in  a  case 
of  felony  and  burglary,  the  words*  Feionioe'  and 
'  Burgiariter'  had  been  left  out. 

Mr.  Phippt.  My  lord,  we  take  the  practiet 
and  precedents  to  be  the  rule  of  law  in  the  case ; 
and  I  have  looked  over  a  great  many  prece* 
dents,  besides  those  that  sir  fiartmtlomew 
8bower  has  cited ;  and  1  never  saw  any  one  pr^ 
cedent  of  an  indictment  of  treason  against  a 
subject  boro,  without  the  wonl  Natui-alem ;  and 
all  the  cases  cited  by  sir  Bartholomew  Shovyer 
are  full  in  the  point.  Counter's  case  iu  my 
lord  Hobbart,  S71,  where  it  is.  said,  that  if 
there  be  an  indictment  againt  a  subject  bora,  it 
muA  be  '  Contra  naturalem  Doroiunra  ;'  if 
against  an  alien,  ^  naturalem'  must  be  left  out^ 
To  say  *  Contra  Ligeantise  sub  Debitum*  ^vill 
not  do,  it  is  not  enough,  for  that  may  be  said 
egaiust  an  alien,  (K'cause  be  owes  a  local  al« 
legianoe,  though  not  a  natural  one.  And  I 
take  it,  upon  this  difference,  this  indictment  is 
not  good. 

Ati,  Gen,  My  lord,  1  do  not  know  how  fkt 
you  will  thipk  it  proper  to  enter  into  this  mat- 
ter before  the  trial. 

L.  C.  J.  Mr.  Attorney;  I  think  yon  had  at 
good  speak  to  it  now  as  at  anothef  time ;  though 
1  must  confess  it  is  not  so  proper  in  point  of 
practice. 

Att,  Gen,  Well,  my  lord,  then  wen  ill  speak 
to  it  now.  The  objection  is,  that  tlie  words 
*  naturalem  Dominum'  is  not  in  the  indictment ; 
which  they  say  is  contrary  to  the  usual  f<irm  : 
as  to  the  precedents,  there  are  a  great  many 
where  it  has  been,  and  I  am  sure  a  great  roany 
where  it  has  not  been ;  and  I  am  sure  foir  this 
six,  seven,  or  eight  years  last  past,  it  basal  ways 
been  omitted :  and,  with  submission  to  your 
lordship,  it  is  not  at  all  necessary,  if  there  be 
words  m  the  indictment  which  shew,  that  what 
he  did  was  against  the  duty  of  his  allegiance 
to  his  lawful  and  undoubted  lord  (which  are  • 
the  words  in  this  indtctmoot).  It  is  trae,  if  he 
be  not  a  subject  bora, '  naturalem'  oaonol  be  in, 
because  that  is  contradictory  to  the  obedience 
which  he  owes,  for  it  is  not  a  natural  obedience 
that  he  owes,  but  a  local ;  hut  if  a  man  be  a  Rub- 
ject  bora,  and  commits  treason  against  the  al* 
legiance  that  he  owes,  that  is  against  hb  na- 
tural allegiance;  for  whatsoever  he  doetf 
against  his  allegiance,  he  does  against  his  na- 
tural allegiance,  and  so  tiiere  is  no  need  to  put 
in  the  word  *  naturalem  ;'  because  be  owes  no 
other  allegiance  but  that;  it  is  sufficient  if 
that  be  put  in  which  shews  its  being  against 
his  allegiance.  If  they  could  sheiv  that  a 
subject  born  has  two  allegiances,  one  that  is 
natural^  and  the  other  that  is  nut  natural ;  then 
if  you  would  prosecute  him,  you  must  shew, 
whether  it  was  against  his  natural,  or  against 
his  other  allegiance.  But  wheu  be  has  none 
but  a  natural  allegiance,  certainly  agsinst  his 
allegiance,  without  puttiog  in  natural,  will  be 
well  enough.  It  is  true,  where  there  is  no  na- 
tnral  all^iance,  it  must  be  wrong  if  you  pot  it 
in,  because  you  put  in  that  all^pisnce  wbiclfe 
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he  does  not  owe  f  bat  whete'fae  is  a  subjeet  bora, 
to  put  ia  natural  liege-lord^  there  is  no  ground 
at  all  for  it ;  there  are  words  enow  that  shew 
it  was  against  his  allegianoe  to  his  lawful 
ftod  undoubted  lord. 

L,C.J,  Look  yoa,  sir  Bartbolomew  Shower, 
how  does  it  appear,  that  these  men  are  soljects 
homf  The  matter  yon  go  upon  does  not  ap- 
pear upon  the  indictment,  and  you  are  not  to 
gooiflroro  that. 

Sir  B.  Shower,  Every  man  is  presumed  to 
be  so,  unless  the  contrary  appears. 

X.  C.  J.  You  quote  Oalrin's  Case,  and  the 
other  cases  that  are  there  put ;  those  are  all 
cases  of  aliens ;  there  is  Dr.  Lopez's  Case :  he 
being  an  alien  comes  into  England,  and  com* 
mits  high-treason :  why,  say  they,  how  shall 
we  indict  this  man  ?  We  cannot  say  it  is  *  contra 

*  Naturalem  Dominum  suum ;'  for  he  owes  no 
natural  allegiance  to  the  queen  of  England ; 
bow  shall  we  do  to  frame  a  good  indi^ment 
against  this  manf  They  considered  of  this; 
and  thev  said  it  will  be  a  good  indictment,  to 
charge  him  witli  high-treason,  or  anyone  else, 
leaving  out  the  word  '  Naturalem  r  For  if  it 
appear  he  has  committed  an  offence  against  the 
laws  of  the  kingdom,  and  against  the  duty  of 
his  allegiance;-  which  is  hi^- treason,  that  is 
enough.  Now  as  to  Tucker's  Case,  it  was  re-^ 
▼ersed  for  want  of  the  conclusion, '  contra  De- 

*  bitum  ligeantia  sos.'  Those  words  are  ma- 
terial ;  for  let  the  offence  be  never  so  much 
against  the  person  of  the  king,  as  to  assassinate 
bim,  or  levy  war  again^tt  him,  yet  still  if  it  be 
not  against  the  duty  of  his  allegianoe,  as  it 
cannot  be  if  he  owes  bim  none,  it  is  not  high- 
Ireason.  -  And  therefore  if  it  be  against  his  al- 
legiance, whether  that  allegiance  he  natural  or 
local,  it  is  all  one,  it  is  enough  to  make  it  high- 
treason. 

Sol.  Gen.  In  that  case  in  Dyer,  the^  shew 
where  it  was  a  fault  to  put  the  word  m,  but 
ihey  can  shew  no  case  where  it  has  been  ad* 
jucfred  to  be  a  fault  to  leave  the  word  out. 

£.  C.  J.  No  doubt  ft  would  be  a  fault  to  have 
that  in,  '  Contra  Naturalem  Dominom  suumv' 
where  there  is  only  a  local  allegiance  doe. 

3ir.  Fhipps.  How  does  it  appear  whether  it 
is  the  one  or  the  other  that  is  due  ? 

L.  C.  J.    It  is  no  matter  whether  the  one  or. 
the  other  do  appear,  it  is  hi^h-treason  be  it  the 
one  or  the  other,  if  it  be  agamst  the  duty  of  his 
« allegiance. 

Mr.  Fhipps.  Suppose  an  indictment  against 
an  alien  were,  *  Contra  Naturalem  Domioum.' 
.  X.  C.  /.  That  would  be  ill,  because  then 
you  had  laid  it  more  specially^  and  otherwise 
than  really  it  is,  and  restrained  it  where  you 
ought  not  to  do  it. 

Mr.  Phipps.  How  then,  my  lord,  shall  it  ap- 
pear that  he  only  owed  a  local  obedience  f 

X.  C  J.  It  may  be  given  in  evidence,  that 
h^  is  an  alien  horn. 

Sol.  Gen.  He  may  plead  it  in  abatement  to 
the  indictment. 

X.  C.  J.  He  ought  to  be  acquitted,  for  you 
iiave  indicted  him  of  a  crime  against  his  natural 


aUegianoe,  when*  he  owes  no  such.  Bat  alle- 
giance generally  comprehends  all  sorts  of  al- 
legianoe, natural  and  local. 

Sir  B.  Shower.  How  then,  my  k>nl,  come  all 
the  lawyers  of  all  ages  to  put>in  those  words  in 
indictments  of  hi^-treasoa  against  subjects 
born? 

X.  C.  J.  No,  I  have  seen  aboodance  of  pre- 
cedents,, that  have  only  *  Contra  Ligeantis  su« 
*'  Debitum'  generally,  and  so  the  most  part  are  ; 
for  allegiance  is  the  genus,  and  if  that  be  sng- 
gested,  all  the  species  are  contained  under  that* 

Alt.  Gen,   Well,  have  they  any  more? 

Sir  B.  Shower,  Yes,  we  hate  more. 

X.  C.  J.  Well,  you  shall  have  them  all  in 
time. 

Sir  B.  Shower.  My  lord,  here  is  another  ob- 
jection, and  that  is  this :  Here  is  one  fact  thai 
they  have  laid,  and  that  is  the  second  overt* 
act  in  this  indictment,  that  they  consented  and 
agreed  that  40  men,  (whereof  these  four  were 
to  be  four}  hujL  do  not  lay  it  to  be  done  traitor- 
ously... They  say  *  Consenserunt,  agreaverunt 
'  et  assenserunt,'  but  not  *  proditorie ;'  and  I 
never  saw  an  indictment  tjtiat  laid  an  express 
overt-act,  without  repeating  the  word  again. 
If  your  lordship  pleases,  the  words  in  the  in- 
dictment are  thus ;  as  to  the  first  overt-act,  it 
is  laid  in  this  manner;  '  Et  ad  execrebilem 
'  assassinationem  illam  exequend.'  at  such  a 
time  and  such  a  place  *  proditorie  tractaverunt, 

*  proposueruntet  Consnltaverunt  de  viis  et  mo- 

*  dis  mediis,  &c.'  and  theq  comes  tliis  which 
we  except  against;  '  et  consenserunt,.  agceave- 

*  runt  et  assensenint  qnod  quadra^iata  Ho.« 

*  mines,'  &c.  Now  this  is  a  plain  distinct  act, 
and  there  is  no  *  proditorie'  to  it ;  and  if  ever 
they  can  shew  me  any  indictment,  in  which  an 
overt-act  was  laid,  of  which  they  gave  any 
evidence,  and  it  had  not  the  word  *  proditorie' 
in  it,  I  am  very  much  mistaken.  I  am  sure,  I 
never  saw  any  such.  And  it  is  not  enough  lo 
say,  that  the  nature  of  the  thing  is  such,  as 
that  it  cannot  but  be  a  treasonable  act;  but 
they  muatalledgeitto  be  so,  by  the  express  use 
of  that  word  which  the  law  has  afppointed  to 
express  this  crime  by.  In  the  case  of  an  in* 
dictmeut  for  felony,  if  it  be  not  said  fdony,  it  is 
not  good.  They  are  not  to  describe  that  by 
dreumlocution,  which  is  a  particular  crime 
fixt  by  law,  they  must  use  the  verba  artis^  the 
terms  of  art,  and  no  other:  if  your  lordship 
pleases  it  may  be  read. 

Sol,  Gen.  Let  it  be  read  if  you  please ;  but 
take  it  in  English,  and  it  is  no  more  than  thisi 
they  did  traitorously  compass  the  death  of  the 
king,  and  for  that  purpose  they  did  traitorously 
meet,  and  consult  about  the  wa^s  and  means, 
and  did  consent  and  agree  that  mrty  men,  &e. 

CL  tfAr.  Reads :  « Et  ad  Execrebilem  Hor* 
'  rendam  et  Detestahilem  Assassinationem,  An- 
'  glise  Assassination,  et  mterfectionem  illam 
'  Cititts  exeauendnm  et  anno  ac  Diversis  aliis 

*  Diebus  et  V  icibus  apud  parocbiam  prsedictam 
*'  in  Comitatu  pmdicto  proditorie  tractaverunt, 
'  proposueront  et  Consultaverunt  de  viia  modis 
'  et  mediis  ac  Tempore  et  Loco  obi  quand* 
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d  ooonKido  Diduai  Domhium  Regem 

*  nc  ex  ioMiw  fiiciKiif  IntarfioereiiC.' 

Sir  B.  Skamer.  There  k  an  end  of  thet,«iiow 
goon. 

Att/Gtn.  No,  sir  Bertboloniew,  yon  mic- 
take,  there  is  no  eod  of  it,  that  ia  done  at  the 
aaroe  time  with  that  which  fbllowa. 

Sir  B.  Skamer,  No,  it  ia  not  the  same  overt- 
act;  bat  let  him  go  on. 

CL  ffAr,   *  £t  Conaenaanint  Agrearemot 

*  et  AaKnaenint  qood  qnadraginta  Hominea 

*  fiqneetrea.' 

'Sir  B.  Skamer.  Well,  you  need  read  no  fur* 
Iher  for  oor  obieotion.  We  say  there  wants 
the  word  ^'Proditorie:'  for  there  are  two  overt 
acts,  the  one  is,  that  they  traitoroiisly  did  con- 
salt  of  the  wy%  and  means  bow  to  kill  the  king, 
and  that  overt-act  we  agree  to  be  well  laid : 
but  then  it  aays  they  consented  and  agreed  that 
there  shoold  be  forty  men,  whereof  these  four 
aboald  be  fonr,  bat  does  not  say  tliey  traitor- 
o«dv  agreed ;  are  not  these  distinct  acts  P 
:  Mr.  FMppi,  Snrely,  my  lord,  they  are  dis- 
tinct aelB ;  for  this  part  of  the  indictment  upon 
which  sir  BarthohMBew  grounds  hia  oljeotion, 
ia  that  overt-act  of  which  (be  list  in  Mr.  Rook- 
wood's  Caae  vh»  urged  by  the  king's  oonnsel, 
and  agreed  by  the  court  to  be  an  evidence. 

Then  the  jary  against  BIr.  Rookwood  came 
in,  and  delivered  in  their  veidict,  as  it  is  in  his 
trial,  then  afterwards  the  court  went  on  thus : 

Alt,  Gen,  My  lord,  theoljection  b,  that 
'  Proditorie'  ia  not  inserted  into  that  particular 
clattae  of  the  indictment,  which  shews  their 
particnlar  agreement  that  there  should  be  IWty 
men,  whereof  the  four  named  in  the  indictment 
were  to  be  fonr.  Now  yonr  lordship  observes 
kow.the  indictment  runs,  it  is  for  compassing 
and  imagiuMig  the  death  and  destruction  of  the 
king ;  and  it  sets  forth  for  this  purpose,  that  to 
^eflect  this  compassing  and  imagining,  they 

*  Proditorie  tracuverunt  et  consultavenint  de 

*  viis  mediia  et  Modis'  how  they  should  kill  the 
king.  Now  that  whidi  immediately  follows 
after  is,  the  particolar  nwtbod  and  means  that 
were  agreed  upon,  that  is,  that  there  should 
be  forty  men.  Nbw  this  is  the^  strangest  sug- 
gestion that  ever  was,  when  we  have  set 
mth,  that  traitorously  they  did  so  agree  of  the 
waya  and  means,  andf  then  aet  forth  the  parti- 
cular means,  that  here  must  be  *  proditorie' 
again  to  that.  This  is  sach  a  construction  fs 
I  cannot  hot  admire  how  it  could  come  into 
any  one's  head.  It  is  part  of  the  sentence ;  for 
the  other  part,  as  we  have  laid  it,  is  not  com- 
plete before :  it  may  be  it  might  be  sufficient 
withoat  aetting  forth  the  partteular  ways  and 
means ;  but  when  it  is  set  forth  it  is  part  of  the 
oenlence,  and  refers  to  the  first  beginning. 

L,C/j»  Aye,  sure  it  does. 

Ait.  Gen.  I  cannot  tell  what  they  would 
have,  unless  they  would  have  ua  repeat  the 
siord  *  proditorie'  in  every  line. 

Sol,  Gen,  Or  before  every  verb.    • 

Sir  B.  Shower.  No ;  but  I  think  it  ought  to 
be  repeated  at  every  overt-act. 
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Mr.  'Canyen*  if  vour  lordship  pleaaes,  after 
that  Ihey  have  set  n»rth  that  this  was  the  par- 
ticular method  and  way  agreed  upon  at  tlieir 
consultation,  that  forty  horsemen  or  there- 
abouts should  go  about  it,  ^f  which  the  per* 
sons  indicted  were  to  be  foar,  it  goes  on,  '  Ei 

*  Quilibet  eomm  proditorie  super  se  Sciscepit 
'  esse  unnm,'  there  it  is  pat  in,  and  it4ippear« 
to  be  as  particular  a^  possible  caii  be. 

'  Mr.  Camper,  Sir  Bartholomew  Shower  says, 
that  when  we  have  alleged  that  they  did  trai- 
torously treat,  propose,  and  censnitof  the  means 
and  ways  of  killing  tlie  king,  there  we  have 
done  the  sentence,  and  made  that  one  overt- 
act  Now  how  is  the  sentence  done?  Tlie 
next  word  is  a  coojimetion  copulative,v  eC  con- 

*  senserunt,'  &o.  And  what  is  the  use  of  a 
conjunction  copulative,  but  to  convey  the  force 
of  the  words  m  a  former  sentence  to  the  sen- 
tence following,  and  to  prevent- the  repetition 
of  every  word  in  the  Bubee(|uent  sentence  that 
was  in  the  precedent.^  But  it  is  plain,  they  are 
both  one  and  the  aame  overt-act,  and  theae  sub- 
sequent words  are  only  an  explanation,  more 
particniarly  of  the  overt-act  set  forth  in  the 
precedent  words. 

Sir  B.  Skiomer,  In  answer  to  that  that  has 
been  said,  if  they  ahew  me  an3r  precedent, 
where  an  indictment  has  been  for  liigti -treason, 
setting  forth  several  overt-acts,  and  not  the 
word  *  proditorie'  set  to  every  overt-act,  then 
they  answer  my  oligectton.  If  the  word  *  Quod* 
haa  come  in,  that  would  have  made  them  dis- 
tipcfto  be  sore ;  and  I  think'  they  are  as  dis- 
tinct acts  now ;  suppose  they  had  concluded  at 
the  end  of  the  word  *•  Interfioerent,'  that  had 
been  a  good  overt-act;  I  am  sure  they  wilt 
agree  to  that:  and  if  it  be  so,  then  the  other  i^ 
a  good  overt-act  too.  For  it  is  a  distinct  thing 
from  that  which  was  a  perfect  aentence  before ; 
and  it  either  requires  a  *  likewise,'  or  the  word 
^  proditorie'  most  be  repeated.  They  have  not 
so  much  as  said  *  similiter  Gonsenseront,'  or 
'  simili  modo ;'  there  ia  an  '  etMndeed,  bat  that 
does  not  so  couple  the  sentences  together,  as 
not  to  make  them  distinct  acts.  There  are  se- 
veral *  ets'  through  the  ivhole  indictment,  but 
that  dors  not,  as  Mr.  Cowper  would  have  it, 
couple  ail  together  to  make  one  overt-act. 

Mr.  Fhippt,  My  lord,  if  what  Mr.  Cowper 
says  be  allowed,  (viz.)  that  the  *  et'  makes  it 
one  intire  sentence,  then  there  is  no  overt -act 
at  ail  'j  for  after  the  treason  alleged,  the  clauses 
are  coupled  to  one  another  by  an  *■  et,'  and  -con- 
sequentiv,  by  Mr.  CowpeHs  way  of  arguing, 
the  whole  indictment  is  but  one  entire  sentence* 

L.  C.  J.  I  do  not  understand  your  meaning 
as  to  that ;  they  tell  you  *  proditorie'  is  al<i> 
leged  to  the  consulting,  contriving  and  agree- 
ing, then  they  tell  you  what  was  the  subject 
matter  of  that  contrivance  and  agreement,  to 
aasaisinate  the  king,  and  in  order  to  that  they 
agreed  there abould  be  forty  men;  ia  not  that 
good  enough,  witboot  <  mditorie'  to  every 

Sir  B.  Skoner.  No,  it  is  not  said  in  <  Ordine 

*  ad,'  there  la  bo  mdi  thing;  but  only  ihey  did 
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•ODsaUof  tbewajsandaieuw,  and  did  agree 
that  40  horBemen  ahould  do  it,  and  afterwards 
did  agree  to  provide  horses  and  instninienti  of 
war.  Now  that  beiog  with  a  *  Qaodqoe/  they 
■ay  makra  m  new  overt-act ;  bat  I  caqaol  un- 
derstand why  *  Quod^ue'  is  not  as  much  a 

*  Copulative'  as  *  £t,'  and  the  one  ahould  not 
have  the  same  effect  as  the  other. 

L.  C.  /.  First,  it  telis  ^ou  there  was  a  eon* 
suit  and  agreement  to  assassinate  the  king,  anfl 
lor  the  acceroplisbment  of  the  said  assaasina- 
tiou ;  afterwards  *  eisdem  die  et  AnnoProditorie 

*  Traotaverunt  et  Consultarenint  de  viis  el  mo* 

*  dis,'  how  they  should  kill  the  king. 

Sir  B.  Shower.  That  is  one  overt-aet,  say 
we,  and  there  you  should  stop. 

X.  ,C.  J.   *•  £t  Consensenint  et  A^^rokverunt 

*  qnod  quadraginta  Homines,'  &c.  it  is  all  at 
the  same  time,  and  must  be  intended  the  ssme 
consult  and  contrjvance;  that  they  consulted 
of  the  ways  and  means,  and  then  agreed  so 
many  men  should  be  provided. 

Mr.  Phipps,  No,  my  lord,  we  say  that  is 
another  overt* act. 

L.  C.  J.  Trdnf.  It  seems  to  me  to  he  a  spe- 
cifying and  particularising  the  ways  and  means, 
that  they  had  consulted  of,  and  conduded  on. 

Sir  h.  Shotver.  If  it  had  been  a  specifyinflf, 
it  had  been  much  better  to  put  in  either  thra 
and  thei  e,  or  that  this  was  the  lesnh  of  the 
ooosaltation. 

L.  C  J.  Treby.  It  does  seem  to  me  so,  that 
it  was  the  result  of  the  consultation,  and  it  is 
well  enough. 

L.  C.  J.  You  had  better  hare  saved  these 
kinit  of  exceptiona  till  the  trial  was  over. 

8ir  B,  Shower,  But,  my  lord,  if  there  be 
one  overt- act  ill  laid,  I  submit  it  whether  they 
can  give  any  evidence  of  that  overt-act.  ' 

L.  G.  J.  freby.  No  doubt  of  that,  they  can- 
not ;  but  we  think  it  is  as  wdl  laid  as  it  could 
be  laid. 

X.  C  J.  Truly  I  am  not  well  satisfied,  tl>at 
it  is  necessary  after  you  have  laid  the  ^  Pro- 

*  ditorie,'  as  to  the  particular  treaaon,  to  lay  it 
again  to  the  overt-aot.  For  the  overt-act  is 
but  evidence  of  the  treason :  the  treaaon  itself 
|ies  in  the  compassing,  which  is  an  act  of  the 
mind.  ^ 

L.  C.  J.  Treby,  You  cannot  indict  a  man  of 
treason  for  assassinating  or  killing  the  king, 
but  you  must  in  every  «uch  case  frame  the  in- 
dictment upon  the  article  for  compassing  and 
imagining  the  death  of  the  king ;  which  must 
be  laid  to  be  done  traitorously.  Then,  when 
afterwards  you  say  the  person  acouaed  did 
wound  him,  or  imprison  him,  er  consult  and 
agree  to  assassinate  him,  or  did  actually  assaa- 
ainate  him,  these  are  but  so  many  overt- acts  of 
com  passing  the  death  ;  and  you  having  first  Said 
that  he  did  ^  Proditorte'  compass  and  imagine 
the  king's  ileath,  you  have  thereby  shewn  that 

2ou  charge  him  with  a  greater  dS&oce  than  fo- 
ny  (which  my  lord  Coke  says  is  the  uae  oF  the 
worl  *  Proditurie ;')  and  that  being  thus  done, 
1  do  not  appiehend  it  to  be  neonsarV  (hat  you 
tbouM  W  '¥n^mm'  In lU  the mt of  Ike 
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following  particulan ;  ftr  they  are  only  m%-^ 
ternal  ducoveries  of  the  inward  treaaon ;  and 
more  properly  deemed  to  be  evklence  of  the 
treason,  than  to  be  the  treason  itself. 

L,  C.  J.  The  tieaaoB  is  ooneuminale  in  the 
intention;  besides  the  words  of  the  statnte 
make  that  the  treaeon,  not  the  overt-act,  that 
is  but  evidence,  and  so  it  was  held,  (net  upon 
this  exception,  but  upon  the  reason  that  my 
lord  speaks  of)  in  the  Case  of  the  Regieides  of 
king  Charles  the  First,  That  the  indietmeat 
should  not  be  for  killing  the  king,  but  for  com-* 
passing  and  imagining  hia  dealh«  and  the  kitt- 
mg  was  alleged  as  an  overt-aet. 

Sir  B,  Shower.  It  must  be  so  if  it  were  for 
levying  of  war. 

Jt.  U.  J,  Most  true;  for  levying  the  war  le 
the  treason ;  hot  in  this  case  we  think  it  is  ae 
exception. 

AU.  Gen.  Then  let  us  have  the  fifth. 

Sir  B.  Shower.  Then,  my  lord,  here  is  aeo* 
ther  thing.  It  is  a  question  whether  there  be 
any  overt-act  presented  by  the  jurv  at  all.  The 
indictradit  says,  <  Juratorea  pro  iSomino  Rege 
'  pnesentant,'  that  they  as  false  trailom  mi, 
compaaa  the  death  of  the  king  and  the  slanghter 
of  his  subjects,  and  thejr  did  meet,  and  conaelt, 
and  agree  how  to  do  it,  *■  £t  iidem  Chrislo- 

*  phorus  Knightley'  and  the  rest,  to  fulfil  their 
said  traitorous  intentions  and  imaginations  did^ 
afterwards,  the  10th  of  February,  buy  arms 
and  horses.  Now  our  objection  is.  That  it* 
does  not  appear,  that  any  one  of  these  overt- 
acts  are  the  presentment  of  the  jnry ;  with  sob* 
mission  they  ought  to  have  begun  it  again^ 
either  with  a  *  Quodqne,'  or  something  that 
should  have  referred  it  to  the  first,  *  Jorateres 

*  pnssentaat,'  or  else  they  must  have  begoe 
quite  again,  with  a' Juratorea  Uheriua  pns* 
'  sentant,'  and  not  have  coupled  them  aa  thia 
is  with  an  *  Et.'  The  most  forms  begin  with 
an  ^  uherius  pnesenthnt,'  but  here  we  find  ae 
overt-act  is  so  introdaced.  Thev  might  pre<» 
sent  part,  and  not  present  the  other  part,  fiir 
any  thing  that  doea  appear.  Evei^  thing 
ought  to  tehud  poaitively,  as  the  jury's  dictum  | 
it  may  be  <Nily  Uie  clerk's  saying,  and  not  the 
jury's,  for  any  thing  that  ddea  appear.  Yoer 
lordahip  remembers  the  case  of  tae  king  and 
TrtMdge,  upon  a  Writ  of  Error  to  reverse  e 
judgment  for  erecting  and  continuing  a  cottage 
against  the  Awm  of  me  statute ;  now  *  Coetm 
<  formam  Statott'  was  in  the  b^inning  of  the 
indictment,  but  not  m  the  conclusion ;  la  the 
erecting  but  not  the  oontinning.  And  though 
there  was  there  '  Jnratores  uheriua  diennt,'  it 
'waa  not '  super  Secrameetum  snum,'  *  and  they 
did  not  say,  he  did  continue  it  against  the  gia» 
tute ;  end  there  bemg  no  formal  iMeaentment, 
that  he  maintained  the  oeCtege  notwithstanding 
the  act,  '  Et'  did  not  so  couple  it  to  the  first 
part,  as  to  make  it  a  good  preeenitment.  So 
we  ssy  in  this  cbk,  this  is  a  nelt,  and  diflumt 
from  all  the  common  fomsa ;  there  ought  te 
be  a  direct  presentmeat  ef  each  overt-act,  end 
notcoupled  by  an  «£t.'  For  '  fit'  wiH  not  do 
it;  foritiamdiitfiBeteTeft<eet  tmrymm^  end 
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fihottld  bftve  bees  *  Et  qood  CooMltaTcraot, 

*  quodque  A^mTcrant,'  that  a  cniain  namber 
•hoold  do  to  and  so  i  and  to  bo  sure,  it  Bhould 
baFO  been  so  at  the  kat-overt-act,  wbieb  is 
only  *  £t  iidenvGhristopboras  Kni^btley,'  ^c. 
did  boy  arms  and  bones.  Now  tlus  last  *  Et/ 
hmog  a  loose  Ooojundion  copulative,  in  coin- 
nion  sense  ott^ht  to  refer  to  that  which  they 
bad  agfreed  upon,  for  that  is  last  mentioned 
there,  and  the  natural  sense  leads  thither,  and 
not  to  the  lieginning  of  the  hill  *  iluratores  pr«- 

*  sentant  quod.'    • 

Mr.  Phipp$.  I  shall  not  trouble  your  lord- 
ship further;  tb«ry  ought  to  hare  put  ia  a 
^  quodqae,*  or  an  *  ulterius  prasentant.' 

Att,  Gen.  Where  would  you  bare  the 
'•Qaodoiie,'  or  the  «  Ulterius  prttsentont?' 

Mr.  fhiffps.  Either  to  erery  overt-aet,  or 
at  least  to  that  Met. 

AtL  Gen.  The  indietnient  sets  forth,  that 
they  oommitled  such  and  sueh  a  treason :  their 
olyeeioo  is,  that  *  qoodque*  is  not  put  into  every 
•vort-acts  and  our  answer  is,  that  the  first 

*  quod'  governs  all  that  relates  to  tha^  treason. 
It  nay  be,  if  there  were  too  distinct  treasons  k 
the  indictmetit,  when  yon  come  to  set  forth  the 
•eoond  treason,  yon  snonld  say  *  Juratores  ul- 

*  tfrius  prseseotaat*  the  second  treoson ;  but  the 
overt- acts  to  prove  the  oame  treason,  are  all 
parts  of  that  treason,  and  make  but  one  species 
of  tioason,  which  is  the  tmsgining  the  death  of 
the  king.  There  is  the  treason ;  and  to  bring 
it  to  pass,  they  did  so  and  so:  this,  my  lord, 
miHt  be  part  of  the  finding  of  the  jury  as  well 
as  the  treason  itself,  of  which  tliese  are  the 
overt- aots.  But  then  if  yon  will  lay  the  levy* 
ing  of  war  in  the  same  indictment,  then  it  may 
he  yon  most  say  *  Juratores  ulterius  prttsen- 

*  tant  quod,'  &e.  B«t  it  bad  been  a  strange 
•hsudity  to  say,  *  Juratores  idterius  prssen- 

*  'tant,'  such  and  such  overt-acts :  for  the  overt- 
act  is  not  a  further  indictment,  but  only  a  set- 
ting forth  that  which  is  evidence,  upon  which 
Ihey  found  the  indictment  for  treason. 

9oL  Gen.  What  the  indictment  says,  is  as 
direct  affirmation  as  can  be  all  along  of  the 
pieiinwHJit  of  the  jary,  that  the  prisoner  and 
others  did  compass  and  imagine  tne  death  of 
the  king ;  and  to  bring  it  about,  they  did  con- 
Bttlt  together,  and  did  sgree  to  make  use  of*  such 
and  such  means,  and  were  to  have  a  ptrty  of 
40  Rsen,  and  they  bought  arms  and  horses. 
Now  it  does  not  repest  *  quodque,'  or  *  ultoriv 

*  pnesentant  quod,'  to  every  one  of  those  sen- 
tences, that  they  did  so  and  so,  and  that  they 
did  so  and  so.  Now  I  would  foin  know  the 
difference  between  saying,  and  they  did  such  a 
thing,  and  saying,  and  that  they  did  onch  a 
thing.  'That  is  all  the  difference  that  they 
think  to  overturn  this  indictmeut  for.  The 
omitting  of  a  *  Juratores  ukeriiis  prssentant,' 
oertoinly  is  .nothing ;  for  the  first  piosentment 
runs  through  the  whole  indictment,  and  there 
does  net  need  an  *  Ulterius.' 

Sir  B.  Stumer.  Certainly  there  shoBld  have 
fcoen  a  « duodque*  at  least. 
L.C.J.  No,  iodoed,  I  think  it  ii  bolter  as 
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it  is,  than  aa  you- wonM  have  it ;  bsoaoso  the 
first « Quod'  §^s  through  the  whole.  That  m 
order  thereunto  he  did  so  and  so ;  wonM  yov 
have  it  said  ^  et  qooil'  in  order  thereunto  ho  did 
so  and  so ; .  but  though  that  may  bo  good  sense, 
I  think  it  is  not  so  good  as  the  other.  This  in- 
dictment is  for  one  sort  of  treason,  and  that  ia, 
for  oomnassing  the  death  of  the  king :  and  it 
is,  I  think,  more  proper  to  have  but  one 
'  Quod,'  than  to  have  more ;  for  it  makes  tbo 
whole  indictoMot  mors  entire.    As  to  the  ^  Ju- 

*  ratores  uhaiioa  prwsentaiit,'  that  ia  never 
proper,  where  the  species  of  treason  is  tho 
same :  for,  indeed,  ir  there  had  been^wo  dis- 
tinct treasous,the  oue  for  compassing  the  death 
of  the  king,  and  the  other  for  levying  of  war, 
in  that  case  you  must  bring  it  in  by  *  ulterius 

*  pnesentant ;'  becatMO  they  are  two  several 
oneness,  though  comprised  in  one  bilL  and 
tliey  are  in  law  as  two  indictments.  And  so  it 
is  in  the  case  that  you  mentioned  of  cottages : 
it  is  one  offence  to  erect  a  oottsgo,  and  another 
offence  to  continue  a  cottage,  and  they  are  to 
have  several  punishments ;  and  because  they 
there  jumbled  them  both  together  in  one  in- 
dictment, that  indictment  was  held  to  bo 
Dongbii  for,  by  law,  the  indictment  for  erect- 
ing a  cottage,  ought  to  conclude  *  centre  for- 

*  mam  Statati;  and  then  the  jury  must  begia 
again,  *  et  ulterius  pnssontent  quod'  the  cottage 
was  continued  against  the  form  of  tho  statote  t 
because  they  are  several  offenoes.  But  hero 
tho  high-treason  is  but  on«  tnd  tho  same  of^ 
fence,  and  the  other  things  are  but  ovort-aeta 
to  manifest  this  treason,  the  compassing  the 
death  of  tho  king;  and  truly,  I  think,  it  is  bet- 
ter as  it  is.  * 

Mr.  Pkippi.  I  have  seen  several  precedenta 
of  indictments,  where  tho  severe!  overt- acts 
were  to  the  same  high-treason,  hut  still  they 
had  each  an  *  ulterius  prmseotant.' 

A$t.  Gen.  I  believe  it  is  hard  to  find  many 
indictmento  io  tho  same  woids :  .t  aas  sura  sll 
are  not. 

£.  C.  Barofi.  (air  Edward  Ward).  Is  it  not 
as  great  an  afilrmation  to  say,  and  they  did 
such  a  thing,  as  to  say,  sad  that  they  did  saeh 
a  thing? 

L,  V.  X  I  cannot  reooocile  it  to  my  reaoon, 
but  it  should  be  as  good  sense  without  *  that'  at 
with  it. 

L.  C.  J.  IVely.  In  a  long  deed  it  btgiM, 
*This  indenture  witoenseth  thai'  tho  par^ 
granted  so  and  so,  and  tho  party  ouecnaots 
thus  and  thus ;  and  ao  it  goes  on  oomnoolT, 
without  renewing  the  woni  *  that'  to  tho  auh- 
sequent  daoses:  hut  yet  tho  fimt  ovprassioa 
(This  indenture  wilnessHh  that^  geoerna  the 
whole  deed,  though  it  be  many  skiui  of  paieh* 

MMQt. 

L.C.J.  Ifyonbe]K4ewithaekidontafe,fB« 
begin,  That  it  witoemeth  so  and  so;  without 
renewing  unless  it  be  a  very  distinct  thing. 

Sir  B.  SAsver.  My  lord,  we  think  that  simi'* 
litode  makes  for  no.  A.  B.  covenants  ao  and 
so  ia  a  eaafeyaaes,  ead  thca  farther,  that  ee 
aadao* 
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X.  C.  Ji  Bnt  there  you  restrain  that  in  the 
beginnius^  of  the  coTeuaut  to  every  particular 
iu  that  covenant. 

Att.  Gen.  Will  your  lordship  please  to  call 
thejurvnowP 

L.  C.  J.  Hare  you  a  mind  to  go  on  with  the 
trial,  or  to  go  to  dinner  ? 

Ait.  Gen.  I  believe  your  lordship  can  try 
but  one  more  to  night,  and  that  may  be  as  wdl 
aAer  dinner  as  before.  ^ 

.  X.  C.  J.  Well,  then,  adjourn  tilliive  o'clock, 
and  in  the  DMsan  time,  you  keeper,  knock  off 
the  prisoner's  fetters. 

Keeper*    They  shall,  my  lord. 

Then  the  Court  adjourned  till  five  o^cIock  in 
the  af^moon,  it  bdng  then  about  three. 

Pest  Bleridiem,  the  Slst  of  April,  1696.  The 
Court  returned,  and  was  resumed  about 
six  in  the  Evening. 

CLofAr.  Keeper  ofNewffate,  bring  Charles 
Cranbume  to  the  bar,  (Which  was  done), 
diaries  Cranbume,  hold  up  thy  hand.  (Which 
be  did).  Tho^  good  men  that  you  shall  hear 
called  and  personally  appear,  are  to  pass  be- 
tween our  sovereifii^n  lord  the  king  and  yon, 
upon  trial  of  your  life  and  death ;  and  there- 
lore  if  you  will  challenge  them  or  any  of  them, 
your  time  is  to  speak  unto  them  as  they  come 
to  the  book  to  be  sworn,  and  before  they  be 
sworn. 

Cranbume,  My  loM,  I  humbly  Sesire  I  may 
have  pen,  ink,  and  paper. 

Court,    Aye,  ave.    (He  had  them.) 

CLofAr.,  WhVrei8Geoi;geFord? 

Cryer.    Vous  avea. 

Cranb.   1  challenge  him. 

Cl.o/Ar.   William  Underhil. 

Cranb.    I  challenge  him. 

Cl.ofAr.    William  Withers, 

Cranb,   1  challenge  him. 

Mr.  Fhippt.  If  your  lordship  pleases,  those 
that  were  of  the  last  jury  I  hope  shall  not  be 
ealled  of  this  jury ;  this  prisoner  being  tried 
upon  the  same  indictment  the  last  was. 

X.  C.  /.  If  they  be  not,  it  shall  be  in  ease  to 
them,  but  it  is  not  in  favour  of  you. 

Mr.  Fhippt.   We  humbly  conceive,  having 

S'ven  their  verdict  upon  the  same  indictment; 
ey  are  pot  such  indifferent  persons  as  the  law 
jntendfl  they  should  be,  and  think  it  is  good 
reason  >they  should  not,  serve  upon  diis  jury. 

X.  C.  /.  What  though  it  be  upon  the  same 
indictment  ?  The  evidence  is  not  the  same ;  for 
they  are  dkttnct  offences. 

Mr.  P/Uppa.  I  do  not  know  whether  it  be  a 
good  cause  of  challeoge,  but  submit  it  to  your 
fordsbip. 

X.  C  J.  Well,  yon  may  doubt  of  it  if  you 
please,  and  try  the  excepition.* 

*  See  the  seventh  ResolutioB  in  the  Case  of 
Ike  Regicides,  ante;  and  Peter  Cook's  Case 
in  the  same  year,  infra ;  and  Leach's  Haw- 
kins's  Pleas  of  the  Crown,  book  3,  chap.  43, 
sect.  39. 


Trial  of  Charles  Cranbume^ 


[236 


CLefAr.  Thomas  Trench. 

Cranb.   I  challenge  him. 

CLofAr.  John  Wolfe. 

Cranb,    I  challenge  htm. 

CL  of  Ar.  James  BodingtoD. 

Cranb,    I  challenge  him. 

CL  of  Ar.  Jonathan  Andrews.  (He  did  not 
appear.)    John  Raymond. 

Cranb.   1  challenge  him. 

Cl.ofAr.   George Hawes. 

Cranb.   1  challen^  him. 

CL  of  Ar*    Francis  Barry. 

Cranb.    1  challenge  him. 
.   CL  of  Ar.   Arthur  Bailey. 

Cranb.  I  cballen|<e  bun  %  he  was  upon  the 
last  jnry- 

X.  C.  /.  That  is  no  reason ;  will  you  chaU 
lenge  him  peremptorily  ? 

Cranb.    I  do  challenge  him.  < 

CL  of  At.  John  Caine. 

Cranb.    I  do  uQt  except  against  him. 

CL  of  Ar.   Bold  Mr.  Caine  the  book,  crver. 

Cryer.  Look  upon  the  prisoner,  Siir.  You 
shall  well  and  truly  try,  and  true  deliverance 
make  between  our  sovereign  lord  the  king  and 
the  prisoner  at  the  bar,  whom  you  shall  have 
in  chaise,  and  a  true  verdict  give,  according  to 
your  evidence,  so  help  you  God. 

CL  of  Ar.  Thomas  Glover. 

Cranb.    I  challenge  him. 

CL  ofAr.  Dormer  Sheppard^  (He  did  not 
appear.)  George  Tredway.  (He  did  not  ap« 
pear.)  Matthew  Bateman.  (He  did  not  ap« 
pear.)    Timothy  Thornbury.     . 

Cranb.   I  chaUenge  him. 

CL  ff  Ar.  James  Partherich. 

Cranb.    I  challenge  him. 

CL  of  Ar.  Thomas  Freeman.  (He  did  not 
appear.)    Robert  Bredoo. 

Criffi6.  I  do  not  except  against  him.  (Be 
was  sworn.) 

CL  of  Ar.  Joseph  Blisset  * 

Cranb.    I  challenge  him. 

CLqfAr.  TimoAy  Lanno.  (He  did  not 
appear.)  John  Harris.  (He  did  not  appear.) 
John  Billiers. 

Cranb.  I  have  nothing  to  say  against  him. 
[He  was  sworn.] 

CL  ofAr,    Richard  Bourn. 

Cran6.  I  do  not  except  against  him.  [He 
was  sworn-] 

CL  ofAr.  George  Carter.  (He  did  not  ap- 
pear.)   Francis  Chapman. 

Cranb*   I  challenge  him. 

CL  ofAr.    Alexander  Forth. 

Cranb.    I  challen^  him. 

CL  ofAr.    Nicholas  Roberts. 

Cranb.  I  have  nothing  to  say  against  him. 
[He  was  sworn.] 

CLqfAr.   Thomas  Playstead. 

Cranb.   1  challenge  him. 

CLofAr.   William  Atlee. 

Cranb.   I  challenge  him.  ^ 

CL  ofAr.  John  Marsh.  (He  did  not  ap« 
pear.)    Andrew  Cook. 

Cran^.  I  do  not  except  against  him. .  (He 
was  sworn  J   ' 
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C7.  o/Ar.   Johi>  Hall. 

Cran  6.    I  chaHeoge  him . 

Ci.afAr,    William  Partridge. 

Grahb,   I  challenge  him. 

CLofAr.   Peter  Levigne.  ^ 

Crunb,    I  challenge  him, 

CL  ofAr,^  '(Thomas  Moody. 

Cranb.    I  challenge  him. 

CL  ofAr.    Richard  Deling^. 

CranO.   I  challenge  htm. 

CL  af'Ar,  Thomas  Evans. 

Cranb,  1  do  not  except  against  him.  [He 
was  sfvon.] 

CL  of  Ar,   Thomas  Ramage. 

Cramb,  I  have  nothing  to  say  against  him. 
[Hewasswom.l 

CL  of  At.   Edfward  Townsend. 

Crtinh*   I  challenge  him. 

CL  of  Ar,  William  Gunson. 

Cranb,    I  challenge  him. 

CL  o/Ar,    Philip  Wightman. 

Cranb,  \  say  nothing  agtiinst  him.  [He  was 
sworn.]     , 

CL  of'Ar.  John  Wybonme. 

Sir  jB.  Shower,  I  hope  you  take  an  acconnt 
of  the  challenges,  Mr.  Hjardistey. 
.   JLC»  J,   Nay,  you  should  tike  care  of  the 
challenges,  who  are  his  counsel :  if  he  had  no 
cooqael,  we  would  take  care  of  him.* 

Cryer.  Here  is  Mr.  Wyhourne,  what  say 
yoo-  to  him  ? 

Cranb,  1  hare  nothing  to  say.  [He  was 
sworn.] 

t   Sir  B,  Showiv,    I  hope  your  lordship   will 
also  be  of  counsel  for  him. 

L  C,J.  We  are  to  be  equal  and>  indifferent 
between  the  king  and  the  prisoner:  but  you 
that  are  now  his  counsel  by  law,  ought  to  take 
care  that  he  lose  no  advantage. 

CLofAr,   William  Strode. 

Cranb.  I  hare  nothing  to  say  against  him. 
[He  was  sworn.] 

CLofAr.  Daniel  Bvfield.  (He  did  not  ap- 
pear.) Benjamin  Noble.  (He  did  not  appear.) 
Thomas  White. 

Cranb.  I  do  not  except  against  him«  [He 
was  sworn.] 

CLofAr.  Cryer,  countez,    John  Came. 

Cryer.    One,  Sec. 

CLofAr.  Thomas  White. 

Cryer,  Twelve  good  men  and  true,  stand 
logetner,  and  hear  your  evidence. 

The  names  of  the  twelve  sworn  were  these : 
John  Gaine,   Robert  Bredon,   John  Billiers, 

S shard  Bourn,  Nich.  Roberts,  Andiew  Cook, 
omas  Evans,  Thomas  Ramage,  Philip 
Wightman,  John  Wyhourne,  William  Strode, 
and  Thomas  White. 

CL  tf  At,    Cryer,  make  proclamation. 

Cryer.  Oyez.  If  any  one  can  inform  my 
lords  the  king's  justices  of  Oyer  and  Terminer, 
the  king's  serjeant,  or  the  king's  attorney-ge- 
neral, Mfore  this  inquest  be  taken,  of  theliigh- 
treason  whereof  the  prisoner  at  the  bar  stands 


*  See  a  Note  to  the 
ikf  fOl.  6,  p.  4§6. 
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indicted,  let  them  come  forth  and  they  ^hall  bo 
heard ;  for  now  the  prisoner  stsChds  at  the  bar 
upon  his  deliverance :  and^  all  others  that  are 
bound  by  recognizance  to  give  evidence  against 
the  prisoner  at  the  bar,  let  them  come  forth, 
and  give  their  evidence,  or  elso  they  forfeit 
their  recogiiizance. 

L.  C.  /.  Mr.  Attorney,  do  you  think  we 
shall  be  able  to  try  the  other  to  night? 

Att,  Gen.  That  is  accqrdiug  as  this  holds* 
my  lord. 

L.  C,  J.  T  speak  it  for  the  ease  oftlie  jury, 
that  they  might  be  dispatched,  and  not  attend 
another  day. 

Att,  Gen.  J  doubt  we  cannot  try  any  mora 
than  this  to  night. 

L.  C.  J.  Well,  it  is  no  great  matter,  it  will 
be  but'  a  morning's  work ;  it  may  be  too  jg^at 
a  stress  and  a  hurrjr  to  do  any  more  to  night ; 
and  therefore  we  will  discharge  the  jury  lor  to 
night,  those  of  them  that  are  noW  sworn ;  but 
we  will  be  here  to-morrow  morning  by  seven 
o'clock ;  and  therefore,  pray,  gentlemen,  attend 
early. 

CLofAr,  Charles  Cranbume,  hold  up  thy 
hand,  (which  he  did).  You  that  are  sworn, 
look  upon  the  prisoner,  and  hearken  to  bis 
cause.  He  stands  indicted  by  the  liame  of 
Charles  Cranbume,  Jate  of  the  parish  of  Sc 
Paul  Covent-garden,  in  the  county  of  Middle^- 
sex,  veoman ;  for  that  he,  with  Christopher 
Knigfatley ,  late  of  the  same  parish  and  county, 
geuUeman,  and  Robert  Lowick,  late  of  the  same 
parish  and  county,  gentleman,  and  AmbroM 
Rookwood,  late  of  the  same  jiarish  and  county, 
gentleman,  the  fear  of  God  in  their  Hearts  not 
having,  nor  weighing  the  duty  of  their  alle- 
giance, but  bemg  moved  and  seduced  by  the 
mstigation  of  the  devil,  against  the  most  se- 
rene, most  illustrious,  most  clement,  and  most 
excellent  prince,  our  sovereign  lord,  William 
the  Third,  by  the  grace  of  God,  of  Eoglapd, 
Scotland,  France  and  Ireland,  king,  defender 
of  the  faith,  See.  their  supreme,  true,  riffhtfulf^ 
lawful,  and  imdoubted  lord,  the  cordial  lovci 
and  the  true  and  doe  obedience,  fidelity  and 
allegiance  which  every  faithful  subject  of  our 
said  lord  the  king  that  now  is,  towards  him 
our  said  lord  the  king  should  bear,  and  of  right 
ought  to  bear,  withdrawing,  and  wholly  to  ex- 
tinguish, intending  and  contriving,  and  with 
all  their  strength,  purposing,  desiring  and 
conspiring  the  go^em^nt  of  this  km^dbm  of 
England,  under  him  our  said  lord  the  kmg  that 
now  is  of  right,  duly,  happfly,  wfi  very  well 
established,  altogether  to  subvert,  change  and 
alter ;  as  also  our  said  lord  the  king  to  death 
and  final  destruction  to  put  and  bring,  and  bis 
faithful  subjects,  and  the  freemen  of  this  Idng- 
dom  of  England  into  intolerable  and  most  nu- 
serable  slavery  to  Lewis  the  French  king  to 
subjugate  «nd  enthral,  the  10th  dav  of  Fe- 
bruary in  the  7th  year  of  the  reign  of  our  said 
lord  the  king  that  now  is,  and  divers  other 
days  and  times,  as  well  before  as  af^er,  at  tho 
parish  of  St.  Paul  Covent-garden  aforesaid,  io 
the  county  afocesaid,  falsely,  maliciously,  de« 
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^ilisbly,  nd  trsitorotisly,  did  compass,  ima- 
giiie  and  coDtrii  e,  par|ioae,  desii^n  and  intend 
oar  said  lord  tlie  kiu^  that  now  is,  to  slay,  kill, 
and  murder,  and  a  miserable  slauorhter  among 
the  ittitiiful  sttbfecta  of  him  our  said  lord  the 
kiae,  throughout  lihis  whole  kingdom  of  Eng* 
land  to  make  and  caaw;  and  their  aaid  most 
wicked,  impioas,  and  devilish  treasons,  and 
traitorous  coaspassings,  contrirancea  and  par- 
paaes  ^loresaifl,  to  t'olfil,  perfect,  and  bring  to 
effect,  they  the  said  Christopher  Knightley, 
Robert  Lowick,  Ambrose  Rookwood,  and 
Charica  Cranbiiroe,  and  very  many  other  false 
traitors  to  the  jurors  unknown  ;  anerw(irds,  to 
wit,  the  same  10th  day  of  Pebruarv,  in  the 
year  aboveaaid,  at  the  parish  afomaid,  in  the 
•aimty  aboresaid,  and  dirers  other  days  and 
timeai  m  well  before  as  after,  there  and  else- 
where  in  the  same  county,  falsely,  maliciously, 
advisedly,  secretly,  traitorously,  and  with  force 
and  arms,  did  meet,  propose,  treat,  consult, 
^onscfit,  and  agree,  him  our  said  lord  the  king 
that  now  is,  by  Iving  in  wait  and  wile,  to  as- 
sassinate, kill  and  murder:  and  that  execrable, 
horrid,  and  detestable  assassination  and  killing 
the  aooner  to  execute  and  perpetrate;  after- 
wards, to  wit,  the  same  day  aiirf  year,  and  di- 
iren  other  days  and  times,  at  the  parish  afbre- 
•aid,  in  the  coontv  aforesaid,  traitorously  did 
treat,  propose,  and  consnlt  of  the  ways,  man* 
fter,  and  means,  and  the  time  and  place  where, 
when,  how,  and  in  what  manner  our  said  lord 
the  king  so  by  lying  in  wait  the  more  easily 
tiiey  mig^t  kill :  and  did  consent,  agree,  and 
assent,  rbat  forty  horsemen,  or  thereabout  (of 
wliom  they  the  said  Christopher  Knightley, 
Robert  Lowick,  Ambrose  Rookwood,  and 
Charles  Cranbame,  should  be  four ;  and  every 
one  of  them  traitoronsly  took  upon  himself  to 
be  one)  with  guns,  moskets,  and  pistols, 
ohaiged  with  gun -powder  and  leaden  bullets, 
and  with  swords,  rapiers,  and  other  weapons 
amed,  ahonid  lie  In  wait,  and  be  in  ambush, 
•or  aaid  lord  the  king,  in  his  coach  being, 
when  he  should  go  abroad,  to  set  upon ;  and 
tiwt  a  ceitann  and  competent  number  of  those 
men  no  armed,  upon  the  guards  of  our  said 
lord  the  king,  then  attending  him,  and  being 
with  him,  aboald  net  npeii,  and  them  ahould 
fig4it  with  and  orereome;  whilst  others  of  the 
aamemen  ao  armed,  him  <mr  aaid  lord  the 
kingahotild  aaiaaiinate,  stay,  kill,  and  murder. 
And  they  the  said  Christopher  Knightley,  Ro- 
bert Lowick,  Ambroae  Rookwood, -and  Charles 
Cmtburae,  thetseaaons,  and  all  their  ti-eason- 
aible  intentions,  parpesea  and  contrivances 
nfbicsaid  lo  esacnte,  peribrm,  fulfil,  and  bring 
to  effect,  aftfTwanb,  (to  wit)  the  aforesaid  lOth 
day  of  Mnraary,  in  the  7th  year  nboresaid,  at 
the  parish  aforenid,  in  the  county  aforesaid, 
divers  hones,  and  very  many  arms,  guns,  pis- 
tols, awoids  and  rapiers,  and  other  weapons, 
aamonltion,  and  warKke  things,  and  military 
instmments,  Iblaely,  malScioiiSy,  secretly  nnd 
traitoromly  did  omain,  fmy,  gather  together, 
and  procure ;  and  to  be  benght,  obtained,  ga- 
tbetod  tcgcthcTi  mid  pucved  did  cttWi  tnth 
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that  intent  them  in  and  abeot  the  detestable, 
horrid,  and  execrable  assaasination,  kilUug,  and 
murder  of  our  aaid  lord  the  king  that  ociw  is, 
a.4  aforesaid,  to  be  used,  employed^  and  be- 
stowed: and  the  same  pretnisaes  the  more 
safely  and  cei-tainly  to  eaecuie,  do,  and  per- 
jMftrate,^  4lie  aforesaid  Christopher  Knightley, 
with  one  Edward  King  (late  of  high-treason, 
in  contriving  and  ooaspiring  the  death  of  our 
said  k>rd  the  king  that  now  is,  dnly  convicted 
and  attainted),  by  the  consent  and  asaent  of  di« 
rers  of  the  traitors  and  conspirators  afbresaid, 
the  aforesaid  lOth  day  of  February,  in  the  7th 
year  aforesaid,  traitoronsly  did  go,  and  came 
unto  the  place  propooed,  where  auch  iatended 
asaassipation,  killing,  and  murdering  of  our  aaid 
lord  the  king,  by  lying  in  wait,  ahould  be  done, 
perpetrated  and  committed,  to  view,  aoe,  and 
observe  the  conventency  and  fitness  of  the  mmo 
place  for  such  lying  in  wait,  asaaaaination,  and 
killing,  there  to  be  done,  perpetrated  and  com* 
mitted  ;  and  that  place  so  bebg  seen  and  ob- 
served, afterwards,  to  wit,  the  same  day  and 
year,  his  observatiooa  thereof  to  several  of  tho 
said  traitors  and  conspirators  dkl  relate  and  im- 
part, to  wit,  at  the  pariah  aforesaid,  in  tbo 
county  aforesaid  ;  and  the  aaid  Charles  Cran- 
bume  the  same  day  and  year  there,  in  order  <o 
the  same  execrable,  horrid,  anil  detestable  as« 
aassination  and  killing  of  our  aaid  lord  the  king, 
by  the  traitors  and  conspirators  aforesaid,  the 
more  readily  and  boUly  to  ezeca|e,  perpetrate, 
and  commit,  advisedly,  knowingly,  and  traitor- 
ously did  bw  and  carry  among  divers  of  these 
traitors  and  conspiratora  forwani  and  backward 
from  some  to  others  of  them,  a  list  of  the 
names  of  divers  men  of  them  who  were  de- 
signed and  appointed  our  said  lord  the  king,  ao 
as  aforesaid,  by  lying  in  watt,  to  kill  and 
murder,  against  the  duty  of  his  allegiance,  and 
against  the  peace  of  oar  aaid  aovereigu  lord  the 
king  that  now  is,  his  crown  and  dignity,  and 
against  the  form  of  the  statute  in  that  case  made 
and  provided^  Upon  this  indictment  he  hath 
been  arraigned,  and  thereunto  halh  pleaded 
Not  Guilty,  and  for  his  trial  bath  pi|t  himself 
upon  God  and  his  country,  which  conntry  yo<i 
are ;  your  charge  is  to  inquire,  whether  he  be 
guilty  of  the  high-treason  whereof  he  atands 
udicted,  or  not  guilty :  if  you  find  him  guiHv, 
you  are  to  enquire  what  goods  or  e^ttefs, 
lands  or  tenements,  he  had  at  the  time  of  the 
high-treason  committed,  or  at  any  time  aince : 
if  you  find  him  not  guilty,  yoo  are  to  inquire 
whether  he  fled  for  it ;  if  yon  find  that  be  •fie^ 
for  it,  you  are  to  inquire  of  his  good«  and  clmt- 
tels,  as  if  you  had  foand  him  guilty :  if  yon 
find  him  not  guilty,  nor  that  he  did  fly  for  it, 
you  are  to  say  so,  and  no  more :  and  hear  yoor 
evidence. 

Mr.  Mountague,  May  it  please  yonr  lord« 
ship,  and  you  gentlemen  of  the  jury ;  this  >b 
an  indictment  of  higb-tf«ason  tnat  is  Iband 
against  four  persons ;  bnt  the  particalar  treaaon 
against  the  prisoner  at  the  bar,  is  ibr  com- 
paming  and  imagining  the  death  of  the  king, 
and  endeavoiiriDg  to  aubvert  Iho  govenmeflt^ 
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king:  and  the  MictiMBt atta  forib,  that  Iha 
ynmnBox  at  llw  bar  dU  for  tbia  purpoae  meet 
and  oonanlc  «ntb  aevaral  tklse  traitors  to  the 
long  and  goremment,  of  tbe  wave,  mannery 
aoa  meaaa  boWy  and  tbe  time  aod  place  when 
and  wbera  to  aaawinnte  tbe  king;  and  at 
lengtb  they  agreed  tbaiforty  borwmen  ahoubl 
go  togetber,  and  aet  opoa  the  king  in  bis  coach, 
as  be  nstorned  trooi  nnnting;  some  to  attack 
the  ooacbf  while  others  aet  upon  tbe  guards. 
Tbe  indictment  does  further  chaige  him  with 
gelthy  boms  and  anna,  and  particularly  with 
carrying  a.  list  of  the  asaassinalorB  from  one 
to  aaolMr.  These  are  the  partwular  things 
ebaffgcd  in  the  indiotment,  and  to  this  indict- 
ment he  baa  pleaded  not  guilty  ;  if  we  prove 
tbe  faety  gentlemen,  we  do  not  donbl  your 
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Jit^  Gem,  May  it  please  year  lordship,  and 
ttgentleoMnol  the  jury;  tbe  prisoner  at  tbe 
%  Charles  Cranburoe,  is  indicted  for  high- 
treason,  in  compassingand  imagining  the  dMjth 
of  the  kitf*  Oentlonen,  the  evot-acts  laid 
hi  the  indictment  to  proYO  tbe  prisoner  gnilty 
ace,  thai  he  was  at  sereral  meetings  and  coa- 
aultaliona  about  tbe  nianner  of  |Hitting  this  de- 
«gn  in  esecntion  \  at  which  meetings,  it  wsa 
agieed,  that  there  should  be  about  forty  home- 
BMD  in  nnmber  prepared,  and  armed  for  that 
Mrpeee,  and  they  did  provide  horses  and  arma 
tor  that  very  thing,  and  did  agree  to  pot  it  in 
execation* 

Gentlemen,  the  evidence  that  you  will  bear 
pndiioed  ateitast  the  prisoner  at  the  bar  will  be 
of  this  nature :  You  will  hear  ftom  the  wat- 
neaies,  that  about  Christmas  last,  or  the  be- 
ginning of  Januarv,  aur  George  Bardey  did 
eema  orer  from.Fraaoe  from  tbe  late  king 
Jamca,  to  whom  be  was  an  officer  in  hia  guards, 
with  a  cottukiisaion  for  attsckipg  the  pnnoe  of 
Oieag*,  or.levying  war  upon  bis  person.  He 
came  over  about  thai  tinie,  and  several  troopers 
of  the  late  king  Jamea*a  guanb,  to  aasiat  him 
in  that  barbanitts  conspiracy.  When  air  Georj^ 
Bardey  came  over,  be  did  aoqpamt  with  tbia 
design  several  peraons  In  England,  tbat*be 
thoi^t  proper  Ul  be  accomplices  with  him  in 
it ;  particularly  captain  Pofter,  Mr.  Qbarnock, 
air  William  Parkyns,  and  several  others  whoee 
names  you  will  hear  of,  and  they  bad  several 
meetmgs  about  it  the  beginning  of  Febmafy, 
at  capt.  Porter's  lodgings,  at  the  Nag's-Head 
in  Covent-garden,  at  the  Sun  tavern  in  tbe 
Stimnd,  at  the  Gk>be  tavern  in  Hattoo-garden, 
and  several  other  places  where  they  consulted 
in  what  nianner  tbe3r  might  attempt  and  ac- 
complish this  bloody  design. 

Gentlemen,  yon  will  hear,  that  at  these 
meetings  it  was  proposed,  that  they  should  do 
it  by  ambuscade  aa  the  kiog  came  from  Rich- 
mond a  hunting,  whither  ho  used  to  go  upon 
Satordays:  others  were  for  doinjf  it  on  this 
side  the  water.  And  so  their  opinions  being 
divided,  it  waa  thought  neeesaaiy  to  find  out 
and  aettlo- which  was  the  best  piaoe;  and  in 


Mr.  Raigbttey,  and  Mr.  Kfaig  (who  was  es»* 
cuted)  to  view  thet;^h>ond;  and  accordingly 
they  went,  and  pitched  upon  the  lane  between 
Brentford  and  Tumbam- green  for  this  pur« 
pose,  as  tbe  most  convenielit  place:  andna?* 
ing  so  done,  they  came  back,  and  gave  an  ac- 
count to  those  that  bad  appointed  to  meet  themi 
to  bear  tbe  soccem  of  their  ezpedtlion,  at  tbe 
Nag's- Bf'ead  in  Covent-garden;  and  in  that 
place,  you  will  find  by  tbe  evidence,  that  those 
persons  who  were  the  heads  of  tbe  coosptracy, 
undertook  to  find  their  several  proportions  of 
men,  for  whom  they  would  undertake  t|iftt 
would  go  with  them,  and  be  concerned  in  Uiia 
design.  Sir  George  Barcley  was  to  fumisb 
diout  twenty.  He  had  the  command  of  tho 
troopen  that  came  from  France,  and  thoae 
other  offioera  that  came  thenoe  were  under  bim« 
Captain  Porter  waa  to  fumisb  seven,  Charoodi 
waa  to  furnish  eight,  sh*  William  Plorkyna  waa 
to  fumiah  five  horKS  and  three  men,  and,  I 
think,  Lowick  was  to  fumisb  some  more :  in 
tbe  whole  nnmber  they  reckoned  there  sbonld 
be  about  forty. 

It  will  appear,  gentlemen,  that  tbe  prisoner 
at  tbe  bar,  Mr.  Cranbnme,  was  one  of  the  men 
that  captain  Porter  undertook  to  get,  and  en* 
gage  in  this  design  ;  'and  acconiingly  captain 
Porter  did  acquaint  Mr.  Cranbnme  with  it; 
and  be  did  undertake  to  be  one,  and  to  be  read  j 
to  go  with  him,  and  be  eonoeraed  in  this  sa- 
sassinatton*  You  will  find  he  waa  acquainted 
with  it  about  tbe  l4tli  of  February,  the  day  be- 
fore tbe  first  time  that  they  intended  to  aamuit 
the  kiog :  then  he  did  undertake  and  agree  to 
prepare  himself  against  tbe  next  day.  The 
next  day,  which  was  the  IMh  of  February, 
they  had. several  meetings,. and  they  were 
malting  preparation  in  onler  to  go  out.  It 
happened,  by  great  pravidenoe,  hb  majesty  did 
not  go  abroad  that  day,  and  tbereopon  they  dis« 
persed  themsehres;  but  they  l»d  BMOtinga 
afterwards,  at  which  meetings  the  prisooer  waa 
present  with  captam  Porter,  Mr.  Pendergrassp 
La^ue,  and  aeveral  othen  that  were  concerned 
in  the  conapiracy,  particularly  tbe  Slat  of  Fe- 
bruary, the  day.  before  tbe  aeoond  time  they 
were  to  have  pot  tbia  In  execution.  Captain 
Porter  bebg  at  the  Sun  tavern,  with  several 
other  gentlemen,  and  thev  reaolviag  to  have  it 
executed  tbe  next  day,  if  tbe  king  went  abroad ; 
captain  Porter  sent  for  Cranbume,  and  Keyea 
that  waa  executed,  and  Ketidrick  and  Sncr- 
faora,  four  of  thoae  that  be  had  undertaken  for, 
(of  whom,  I  say,  Cranbnme,  the  jnrlsoner  at 
tbe  bar,  was  one)  and  then  be  acquainted  them 
that  they  wera  reaolved  to  go  on  with  it  tbn 
next  day.  And  then  thev  agreed  to  be  in  a 
readiness  accordingly.  Tiie  next  day  tbe  pri« 
soaer,  with  some  otben,  met  at  ftr.  Portisr*% 
where  they  were  preparing  to  go  out  and  at** 
tack  tbe  king,  ana  they  biul  several  diacoonea 
about  the  ways  and  meana  of  doing  it;  and 
particularly  captain  Porter  at  that  time  said, 
that  be  had  a  very  good  gun  that  held  about 
six  or  eigbt  bulleia,  and  that  Mr.  Ptedeigraaa 
waa  tohavs^  who  was  to  attack  the.«aaab|  and 
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shoot  itttotteisoaoh:  Mr.Cranbaiiiei^atllittite 
preteot  at  tbat  time,  and  Mr,  Cranborae  w«« 
mnplo^eil  MTticularly  by  capt  Porter  to  carry 
a  liat  tbat  Porter  writ  or  the  names  o£  several 
nea  tliat  were  to  act  io  it  under  bin»,  and  this 
be  was  to  csrry  to  Cbaroock ;  Porter  writ  it 
^od  gave  it  bioii  and  he  carried  it,  with  direc- 
tioos  to  bring  it  back  with  the  liatof  the  names 
of  Mr  Cbarnock's  men*  Cranburne  did  fic- 
enrdingly  at  that  time  carry  the  list  of  the 
pames  to  oaptain  Chamock,  and  brought  it 
back,  with  an  additional  lisl  from  oapt  Char* 
BOck,  of  hismeo. 

At  that  time,  you  will  hear  further,  when 
Cranburne  brought  the  fist,  lie  brought  an  ae- 
count  that  he  heard  the  king  did  certainly  go 
ibroad :  for  Mr.  Chamock  had  inteUigtuoe  so 
&om  Cbanbefs,  who  lay  at  Kensiogton  to  get 
intelli^;eiice:  at  which  there  was  very  greai 
ff^oicisg  among  aU  tliat  were  pieasiit  at  that 
time,  hoping  twy  should  have  an  opporiauity 
tu  put  this  exeorable  design  in  execDtmn ;  and 
to  tbey  prepared  all  of  thom  to  go  oal.  There 
were  several  inns  in  Tumbam-Greea  ami 
Breutferd^  and  thereabout^  and  they  were  to 
be  placed  two  or  three  in  an  inn»  that  Ihey 
might  be  readv  to  get  together  when  time 
•honldeerTf.  ft  haDpcned  Sie  kmg  dhl  net  j;« 
abroad  that  day  neither,  there  hmme  some  dis- 
oovcry  ef  this  design^  and  so  they  did  dispciae 
tiiemselves,  ss  apprehending  it  was  diteovcred. 

Oeutlemimy  it  wttl  appear  by  sesend  wit* 
seaseoi  ,tbat  the  prisoner  at>the  bar  was 
enMged  In  this  horrid  trtanwinble  dcsig»» 
asd  was  to  hsTe  acted  a  part  in  iL  We  wilt 
eall  our  wilneaaas  that  will  make  the  parttonlars 
out  to  yon,  and  we  do  not  qnestkm  but  y«tt  will 
do  what  ia  right    Firaty  eal  oaptain  Porter. 

rWhe  was  sisom.} 

8oi,Qin*  Pray,  if  yott  please  capt.  Portsv, 
give  the  oswrt  and  the  jury  an  aaaouBt  what 
^u  knttw  of  thia  wicked  lateaded  asaaasinar 
tiou,  and  what  share  the  pciMNNr  at  the  bar 
had  in  it? 

Forier.  My  toid,  before  this  wicked  assaa* 
sinatisQ  was  en  foot,  the  prisener  at  the  baiv 
Mr.  Cranburne,  was  employed  hy  me  to  bay 
armsj  I  uaed  togive  him  nMmey  to  go  to  the 
brokers  to  buy  arma  at*  secand-liand,  and  ha 
brought  a  aword*cutlsr  to  me,  of  whom  I 
bought  about  twenty  swords.  And  when  air 
Gewge  Barclay  eanae  into  fiughmd»  and  thia 
budhem  was  resolved  upon,  I  aoq^iolsd  him 
with  the  design,  and  prooused  to  asount  him. 
He  never  was  at  any  of  the  meetings  with  cap* 
tain  Chamock,  sir  Gcmge  Bardey ,  or  sir  Wm. 
Parky  na ;  but  he  went  to  look  for  a  borset  and 
vaa  ready  both  Ssturdays  tngo  akme  with  me. 
On  Saturday^  39d  I  sent  him  with  a  asea- 
aago  to  air  nilliam  Parkyna,  for  the  note  for 
tne  two  honei^  wiiich  he  had  promised  me  to 
funiish  me  with,  out  of  his  five  that  he  was  to 
fiunish;  he  oame  back  agam,  and  toU  me  that 
there  was  a  nsaMonger  came  aad  said  that  the 
king  did  go  out,  and  he  knew  where  to  have 
the  two  heries  ;  that  Mr.  Cbameek  waa  afraid 
WAalrnidd  ia>  have  the  ftik  miml^  of  meu^ 
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and  deairad  me  ta  Semi  him  th»tuuMd  ef  toy 
men;  I  did  write  a  hat  of  the  uamee  of  my 
men,  and  1  went  aiWrwarda  to  the  Wim>Rmia 
in  Spring- garden,  whither  he  wee  to  esme  Sa 
me)  he  did  ee,  and  he  brought  ba^  the  listed 
mjT  men,  with  the  hat  of  w.  CheaD0ek*s  mear 
written  ooderaesth  it,  and  at  the  same  tiiMa 
news  waa  brought  that  the  long  did  net  gw 
abroad  that  day. 

L.C.J.  You  say,  that  before  the  aasasMia« 
tiea  was  set  on  foot,  you  easploye^  him  to  hi^ 
arme  and  horees  7 

PiDTtfer.  My  hM^  I  aoquaiwted  Urn  with  H 
the  Friday  befose  the  font  Saturdmf . 

X.  €. /.   You  said  befoiw  the  mmsriaHiott 
you  em^yed  him  ta  buy  arma :  wliaft 
that? 

ForUr.  I  saki  hsfore  the  asmasmaliwi 
on  foot  I  employed  him  to  buy  arms.  1  taUl 
him  I  waa  to  be  a  captain  in  colonel  Paffcar'a 
r^giaMnt,  and  promised  to  make  him  my  %ttar* 

X.a/.  Hew  long  ago  waa  tya?  Waaita 
week  before  the  assassiualion  was  o»  foot? 

Fwttr*  He  has  knesro  ef  my  bciii^  a  cap« 
tain  in  col.  Pmher^  lUffiaMftt  this  ^o  yeam. 

Ati.Qtm.  vl  do  donht^  Boy  kNd»  he  Ma  not 
distinguish  fh»  times  when  he  bought  thw 
anna>  sad  wheu  theaasaarinatioB  was. 

ikCX  Yes,  yvs,  he  does  new;  I 


pnhaadad  hhn  at  font,  and  thewght  he  said 
hadea^yedhimtabuy  anna  a  vresk  he( 


Ihu 
before 
the  aawmlnation  was  on'  foot ;  but  he  aays  ii 
waa  a  longer  time. 

Atik  Gsn.   I  denra^  my  lovd^  he  amy  he 
aakad  whet  time  he  boittghs  anna  before  thjo  ac- 
tion: when  wee  the  bwt  time  he  benghl 


F^r§ir*    It  mas  oeseml  menihs  before  the 


.iM.Ose*  WaaltwMiinayeSrheAi^itf 
Fortat.  Yes;  Ibelieeeitwuvrithln  nyear« 
1  gave  him  aaveiel  tiaasa  money  for  that  pnr^ 
pose,  inall  above  tan  pennd%  and^hetaM  me, 
one  wkb  anether,  helmd  bought  ten  case  ef 
pislol%  andhaptthem  in  thebeaaetill 


Ait^Qtm,  Howhmgagomitf 

Far$w.    I  believe  ahawt  n  yeav;  within  e 


Att.Gm.  When  did  yen  tiat  eoenstat  hint 
with  the aasassmatmn? 

i\ir#er.  Pwaently  nftjp  air  Oaaigs  Bawdy 
aoi|uaintnlneaFlthit}  I  asnt  to  him,  to  denre 
hue  to  get  the  pistoli  clean  and  ready. 

AU.  Oen.  Ifid  yen  tsn  him efthe derign? 

FarUr.  1  tsid  him  there  iraa  a  desigtt  on 
foot,  and  t  would  teH  him  nnae  wHen Isnvr 
hhn  neat;  and  I  derired  hun  te  gettheawofda 
fiom  the  awovd-eotleni  and  the  plitils  <deae 
and  ree^.  And  I  aset  him  afosrwerds,  and 
teH  him  ofthe  design,  and  thatweinteaj^te 
do  it  on  Sainrday  tiie  IMh;  and  he  engaged 

On  the  Friday  IMH 

me  to  the  CoclB-Ditj 

Mr.  Oiun,  ana  1 


to  be  ready  and 
fove  the  S8d  he  went 
end  them  vre  met  with 


Hi]  M  f^  >VA(m^ 

hmwm  mh(ll*»  Iwlf  lit iM  Ike  Minted  be 
liid ;  end  I  tent  Cranbaroe  wiih  bin,  end  be 
beeky  iftid  tefal  «w  be  bed  ibond  «M  or 


A.D.  !<». 


[Ml 


X^a/.  Leek^«»|MinFor«er,3Wt««il 
■olepeek  ee  iwt,  it  is  lUiiBBiiMe  lo  wdeietied 
•eaiMbiMttereeyQii  Miver  wfehonC  diette* 
l^ruiiiuBg  of  timee.  Ye*  end,  Ibet  ee«M  leeg^ 
ttOMi  bMre  tbo  eMenrineiien  wee  on  foot  yoa 
eent  him  to  boy  erms ;  ror  wbel  purpoee 


Ait.  Gem.   My  lord,  be  bet  toM  yoo-^^ 

X.CLX  PittjFibtroebeeritfreeebtniefeHi. 

Fmi^r^  I  eegrs  ny  bwl,  be  knew  of  my  be* 
I  e^pliai  lijeolMiel  Perber*!  ■efinwnt  tbie 
life  yeen. 

L.C.J.  But  wbel  were  tbeeetmw  for  Ibet 
tMbengbir 

PorUr.  To  be  viedy  eoebiet  kin^  JaoHi 
bMided»  wUeb  wee  dceigned  eoreiel  tnaee. 

L.C,J.-  Wby,  new  you  BMke  tbe  mettir 
oleer  toae* 

dU.Gm.  MyM^tbetienoltbetbiMpwe 
go  upon,  tbet  ii  bat  introdaotory  lo  the  boiU 
aiM  tbeiwo  are  newirybig.  Tberefo«ewe 
deiHM  le  knew  ef  bim :  cefmn  Pttter,  wbet 
didyenimenqnewtCrenbune  ef  tbnenni* 
einetion  of  (be  king? 

Porter,  Ai  eoon  ae  eir  Oeeqr*  Be^eley  ee- 
qneinled  «M  wilb  il»  and  derired  MO  te  get  wbet 
menloouldloetfMlit.  i  eiol  fbr  Cnaborne 
«o  my  ledgMge  in  Bioiiblk<'8lreel»  end  be  ceine 
le  nDneoeniBraing;  end  1  laid  bim  Ibere  wee 
a  design  on  foot,  imd  I  would  tell  bim  mere  of 
itnAerweids. 

^MLOm.  WbcnwneHlbelairCboifeBnr. 
cley  neqoeioied  yen  with  UP 

AHer.  About  tbe  loiter  end  of  Jaanaffy. 

Ait.  Gem,  And  wimt  eaid  he  to  It  when  yen 
nonnninted  bim  with  H  ? 

hmier*  tfndMn|pee^logowilbme,endl 
promieed  to  fbrnish  him  with  horse  end  ermsj 
end  on  Fddny  bsfbre  Ibe  I6ih  I  eent  him  with 
IbMnamn  of  pistols  la  sis  WiBinm  I^rkyns,  to 
fnvMsh  Ike  three  nmn  be  w»  Is  meant  wilk 


L.aJ.  Who  wns to boTo tbeee Ibiee 
efpmlebP 

iVisr.  8w  Wilttam  INukyns  wm ;  end  be 
cerried  them  to  sir  William  Psrkyne*s. 
•  AU.  Gem.   How  bng  wee  tbie,  doyon  my, 
bdben  the  ammslnslisu  wee  to  haw  keen  f 
.   Pmrter,  It wesFMday  bsfiiM tke  imb. 

Ait^  Gem.   Tbet  was  before  the  ftm  time 
Ibnl  il  was  m  hove  been  dene  f 

Pdr«sr.  Ym ;  and  Mday  beferrtbe bm,  I 
neat  bim  is  leob>nAer tbe  bosms  ibetOunn  said 
be  believed  be  oooM  help  me  to»  and  be.^eame 
Id  nn  Intbe  8mi-la«em  in-lbe  Sirewl,  and  told 
mn  be  end  Mfcry  Gann  bedfonnd  three  bones 
in  Bloomsbmy,  snd  I  eame  out  oi'  the  room 
I  wns  with  sir  Ocofge  BsreleT  and 
end  lliefe  wse  Kendrick|  end  Asycs, 
Omnkmve,  endllski  tkem  we  were  re* 
oolved  le^pni  ilia  esecatien  the  netl  day. 

Aii^  Gem.    Well,  prey  wbnl  diseemm  bad 
yaairiikbaa  the  aei^dny  ? 


Porftr^  Hm  neil  dey,  Ibe  g«d,  beeami  to 
aly  Maiog  ei  Mableo^bme,  and  I  aent  bim  to 
sir  Wituam  Ptokyns  for  a  note  for  the  t$iQ 
bones,  thai  I  wastomonnlof  bis:  boeama 
back  and  told  roe,  be  knew  wkere  10  basa 
Ibem^  end  thai  captam  Cbanook  wie  %ikmA 
we  shoald  not  have  our  complement  of  meo, 
and  desCrsd  me  m  ssnd  bim  en  eooeant  what 
men  I  ooald  bring,  which  I  did  by  Mt,  Gran*  ^ 
bame,  and  bein^  to  |fo  to  the  Blae*Fbsts,  or- 
dered him  to  bnng  it  me  Ihilber,  and  he  did 
bfing  it  back  to  me  to  tke  Blae-Vosia,  with 
captain  Chaniock*s  list  uodemeatb. 

SoLGtm.  Fmy,  eaptain ^8rt4r.  wee tbera 
any  body  prasent  when  yoa  esat  laoiUli  and 
the  priasaer  brongbl  it  beob  to  yea  P 

JBorier.  Yse,  &ere  was  BIr.  Do  la  Roe,  and 
captain  Pendergram,  and  BIr.  King,  1  know  df 
noneebo. 

Ait.  Otm.  Prey  do  yoa  ttammbm  wbil 
beahli^  were  drank  after  yoa  btaid  the  king 
was  not  to  go  abroad  ? 

Perier.  1  db  not  remember  Wbal  bcaltba 
wave  dnmk  Ibsi  dby  aortieularly  ^  bat  wbetb* 
it  were  Thavsday  or  Fridey,  (I  cannot  tell  par- 
ticalariy  tbe  dav).  We  draDk  a  beellb  lo  tb* 
ai|aeeamg  of  the  ilotlen€lnDfe  apOn  tbe  aej|t 
Sataidaj. 

Att.Qem.  Who waa pressa* fhal  day  wbek. 
tbat-healtb  was  drank  P 

Porter.  Mr.  Cvanbiwoe  wee  tfaOre  present  at 
tkal  time,  and  dkl  drink  the  healtb. 

Mr.  Cowper.  Prey,  Sir,  did  be  mesc  yon  bv 
appointment  on  Satnrday  ibo  15tb|  or  was  ft 
byaockieat? 

Porter.  By  apneintaMnt,  so  aH  the  rest  did, 
lo  get  rssdy,  as  all  the  rsst-did,  to  go  upon  the 
deagn ;  and  so  it  was  belb  days. 

Kr  B.  Skewer.  If  they  bsva  done  wHb  Bfr. 
I^wter,  we  woofal  ask  bim  a  qaestion  or  two  ftr 
tbeprimn«:  we  desire  to  know  when  it  wee 
that  those  arms  were  bought  that  he  .talks  off 
For  ^"^  neel  atknosAedge  that  Mr.  Cmabame 
heretofore  went  upon  several  aanaagas  for  ca^pb' 
tidaHnari  wbenwastliatboyiDgofarms? 

Porter.  1  tell  y  ott,  I  cannot  eaaetly  leH  tbe 
moatb. 

Oromimrme.  Do  yoa  remember  tbe  yearf 

Porter.  I  bebe^e  it  wse  less  thaa  a  year  bo* 
fore  the  asaassinatlon  was  on  foot. 

CraaWne.  Kyoa  remember,  Sir,  it  was  a 
month  before  coloael  Parker  was  pat  in  tk* 
Vower. 

Porter.  It  was  serend  times ;  I  cannot  teV 
tbe  parttoalar  iHiies. 

IMr  B.  Shomer.  My  ford,  I  desire  to  know^ 
when  he  first  commuuicated  this  design  to^Mr. 
CranbnrneP  and  Who  woe  by,  and  where  it 
'Was? 

Porter.  I  toM  you  1  sent  for  Mr.  Cranburnd 
one  day  In  the  week  before  the  Idth,  and  bo 
eame  to  roe  at  my  lodging  ia  Norfolk-stree^ 
and  1  acquainted  bim  that  sir  George  Barcley 
was  come,  and  there  was  such  a  design  on 
fool ;  and  I  desired  him  to  get  those  pistols 
that  he  had  of.  mine  ready,  and  deanedy  tbsl 
they  migbl  be  ready  for  tbeoMeation* 
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SkrB.  Shower.   What  day  was  that  P     "       | 

Porter.  One  daj  id  the  week,  before  Ae 
15th. 

Cr«fl6ttnie.  Did  yon  ever  name  lir  George 
Bardey  to  me  in  your  life  ? 

Forier.  Yes,  I  ilid ;  I  told  you  he  was 
come  from  France. 

Cranbume,  Where  waa  that,  at  Mr.  — —  ? 
.    FeHer,    Id  Norfolk-street,  where  I  lay. 

CraaAicme.   Who  was^iy  ? 

Porter,    Nobody  but  myself. 

8ir  J3.  ShoKcr.  Upon  w  bat  oocasion  did  yoa 
meet  there? 

Forter,    I  sent  for  him  to  rov  1odgt0fi^ 

Sir  B.  Skomcr.  How  long  had  sir  George 
Barcley  been  in  town,  before  that  time  ? 

ForUr.  1  cannot  tell  the  ttine  when  he  came 
to  tuwai.. 

Sir  B.  Shower.  How  loog^  was  it  after  he 
came  to  town  before  you  saw  him  ?  Had  you 
Men  him  a  week  or  a  fortnight  before?  Pray 
recollect  yourself. 

Forier.  I  told  yon  ftbattbe  first  time  I  beard 
of  him,  was  the  latter  end  of  January ;  captain 
Cham^ck  told  me  he  was  eome,  bm  I  was  then 
ai^  ofthe  gout 

Sir  B.  Shower.  Now  then  I  wonld  desire  to 
know,  who  Waa  by,  upon  the  Friday  before  the 
08d,  ai  the  Sun- tavern  in  the  Strand,  when 
you  and  Mr.  Cranbume  were  there? 

Forier.   I  did  tell  you,  Sir. 

Sir  B,  Shower.  I  desh-e  to  know,  whether 
Ihere  waa  any  body  besides  Mr.  Cranbume, 
Kendrtck,  and  &eves  ? 

Forter.  Sir,  I  will  tell  you  all  I  can  re- 
member ;  I  waa  in  one  room  with  sir  George 
Bsrcky,  and  there  was  sir  William  Parkyns; 
captain  Charnock,  and  myself;  and  afterwards 
I  want  into  another  room,  where  there  was 
Kenilnek,  and  Cranbume,  and  iCeyes ;  and 
Jefleiy  Gunn  came  in  afterwards ;  1  remember 
nobody  else. 

Mr.  FhippM,  Was  not  Gnnn  there  when  you 
joy  first  came  in  ? 

ForUr.  To  the  best  of  my  remembrance, 
he  came  in  afterwsrds. 

Sir  B.  Shower.  My  lord,  this  msy  be  a  very 
nataHal  part  of  our  defence,  and  therefore  we 
most  en()aire  'a  little  the  more  into  it.  Mr. 
Porter  is  pleased  to  say,  that  he  waa  in  a  rooih 
srilh  sir  George  Barcley,  and  Charnock,  and 
air  William  Parkyna ;  and  he.  eanie  out  into 
soother  room,  where  was  Mr.  Cranbume,  Ken- 
drick,  and  Keyes ;  and  thele  he  Ays,  after  he 
bad  been  there  some  time,  Gunn  came  in ;  I 
desire  to  know  whether  Ovnn  was  there  when 
he  first  came  in? 

Forier.  To  thebestofmyieiiiemhranoe,  he 
came  in  afterwards ;  but  I  cannot  positively 
tell*  for  I  was  in  and  out  aeveral  times, 

Mr.  Fhippi.  At  the  time  that  you  comma* 
fucated  thia  design  to  Mr.  Cranbume,  what  said 
betoyou^ 

ForUr^  When  I  first  eommunicated  the 
0mg  to  hia,  I  told  him  there  was  a  thin^^  on 
fooi  for  the  aervice  of  king  James,  and  desired 
hifli  lo  fo  akny  with  io«. 


L.C.J.  What  Und  of lervite  4ii  yMitoM 
him  it  waa? 

Forter.  He  aaked  me,  what  kind  of  eervioe 
it  was  ?  I  told  him  sir  George  Bareley  was 
oaase  over,  and  I  told  the  whole  des^n  of  the 
assassinatkm  of  the  prince  of  Orange,  that  k 
waa  intended  to  take  him  off,  aa  he  cam*  liron 
Richmond  from  hunting. 

Mr.  Phijtpe.  And  pray  what  did  Mr.  Cran*' 
burae  say  to  yon  ? 

Forter.  He  said  he  wonkl  be  leail^  to  gia 
along  with  me. 

M  r.  Fkippg.  Yon  say,  yoo  sent  by  him  thraa 
case  of  pistols  to  sir  William  Parkyna  %  at  that 
time  did  yoa  tell  him  for  what  design  Ifaoaa ' 
pistols  were  ? 

Forter.  I  told  him,  they  were  for  the  three 
men  that  sir  William  Parkyns  was  to  mount 
upon  three  of  his  five  horMs. 

Cranhurite.  Did  you  speak  to  me  to  earrf 
those  pistols  to  sir  William  Parkyns  ? 

Forter.  f  think  so,  to  the  Mst'of  my  re- 
membrance I  ordered  you  myself  to.  carry 
them. 

Sir  B.  Showef,  Captain  Porter,  i  desire  ji^ 
to  recollect  yourself,  and  tell  us  plainly,  whe- 
ther the  desii^  was  communicated'  to  Mr. 
Cranbume  before  the  13th? 

Forter,   Certainly,  Sir. 

Sir  B.  Shower.   Are  you  sure  of  it  ? 

Forter,   Yes,  Sir,  1  am  sure  of  it. 
'  Sir  fi.  Shower.  I  ask  you,  because  you  know 
what  has  been  said  upon  thia  occasion  in  other 
trials. 

Cranhume.  Where  did  you  write  the  note, 
that  yoo  say  you  sent  to  sir  WilKam  Parley  ns  ? 
Was  that  note  sealed,  or  was  it  not  ? 

Forter.  I  did  not  tell  yon  that  I  wrote  • 
note. 

Cranburne.  Yon  swore  that  yon  wrote  a 
note,  and  sent  it  by  me  to  sir  Wilhnm  Paikyna 
for  two  horses. 

Forter.   I  said  no  such  thing.  Sir. 

Sol.  Gen.  Look  you,  oaptaio  Porter,  let  him 
ask  yon  any  questions ;  and  if  they  be  proper 
answer  them,  and  let  not  his  affirmatioaa  or 
mistakes  proroke  you  to  be  angry. 

Farter.  I  said,  I  sent  him  to  sir  Willtam 
Parkyns,  for  a  note  to  have  the  horsea  ftom 
Mr.  Lewis. 

Mr.  Fhippi.  Did  yoo  send  him  with  a  let- 
ter, or  was  it  a  message  by  Wlird  of  moMk? 

Forter.  1  did  send  him  by  word  of  nwath, 
for  a  note. 

L.  C.  J.  Pray,  gentlemen,  observe  the  eviJ 
denoe :  sir  WUIiasB  Parkyns  waa  to  give  a  note 
for  two  hones,  and  captain  Porter  nent  Cran^ 
bnme  for  the  note. 

Mr.  Fkippt.  The  question  therefore  that  I 
ask,  is,  whether  he  nent  a  letter  for  the  nolei 
or  whether  by  word  of*  mouth  ? 

Forter.  I  sent  by  word  of  mouth. 

Cranbume.  Pray  will  yoa  tell  the  court 
what  yon  said  upon  the  fitd  lo  Mr.  Psndeigraaa 
and  me,  after  you  came  down  from  the  filiie« 
Posta,  leaning  upon  the  rail. 

Forier.  Idonotremanbera  weedofittfor 
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I  aioiMt  nmmJif^  every  woid  tlMl  I  haTt 
•poken. 

Sir  B,  Skomer.  If  yoo  cmn  rwpcmbcr  on* 
MfCicalar,  sure  you  enn  remember  anoUier. 
Ifyoa  oaooot  lemember  this,  how  came  you 
to  remember  any  part  of  tbe  diioonree  that 
bappened  at  the  ^ue-PoataP 

I'orttr,  Becauae  that  was  malertal  to  this 
bvftiaesa,  for  I  had  very  snoo  aAer  a  particalar 
occasion  to  recollect  it' upon  tbe  breaking  out 
of  the  plot 

Cranbwrwt,  Pray  what  hour  was  it  this  Sa^ 
iarday  tho  15th,  that  you  commuoioated  this 
desists  mef 

Sorter.  I  camiot  tell  what  hoar,  hot  I  say 
yon  met  at  tbe  BluifPosti  Haturday  the  IMh. 

Cramhtme.  Yoo  aay,  you  cooMiiunioaied  it 
to  me  tho  lith. 

AtL  Gem.  He  aays  he  communicated  it  to 
you,  batbretbe  15th. 

Cnsaterne.  I  deaire  to  know  where  he  was 
tbe  14th. 

Farter  I  say,  one  day  before  tbe  15th ;  in 
that  week  I  sent  for  you  to  come  lo  my  lodg- 
ings, and  yoo  did  oome,  and  there  i  amimu* 
nicated  it  to  you. 

CranhuTiUn  8ir,  I  wasnotatyoorhNlgiogs 
that  week.  » 

Vkv.Pkippe.    IVbatdayoftbeweek? 

Forier.  I  cannot  be  pontire  whether  it  waa 
Thursday  or  Friday,  or  what  day;  but  one 
day  that  week  it  was. 

Mr.  FAippi.  You  ought  to  bo  positive  wheu 
Hwaa. 

FeHer.    I  do  fsll  you  as  near  as  I  can.  . 

Mr.  FIAppi.  With  submisBioo,  my  hwd,  he 
ought  to  bo  positive  one  way  or  other. 

2^  C.  J.  Nay,  1  do  not  see  that  he  ought  to 
be  poattive  to  a  day ;  he  may  be  so  if  he  can. 

troMkmrme,  Pray  what  day  did  you  say  you 
tent  mo  to  air  George  Baicley  ? 

Farier^  1  do  not  say  that  1  ever  sent  yoo  to 
Mr  George  Barclay. 

Mr.  Fhipp^  Can  vou  take  upon  you  to  aay, 
that  be  was  at  y  oor  lodginga  that  week  before 
tbet5th? 

FarUr.  To  the  best  oT  my  knowledge  it  waa 
aoe  day  that  week. 

Mr.  Fkippi.  To  the  boA  of  your  knowledge ! 
Are  yoo  aure  of  it  F 

L,  C.  J.  Speak  aa  certainly  aa  yoti  can. 

Forier,  Indeed,  I  believe  so,  it  was  before 
the  15th.  I  am  sore,  I  thiok,  it  waa  within 
three  or  four  dajra  after  air  0««rge  Bardey  bad 
acquainted  mo  with  it,  I  sent  to  the  prisoner  to 

eomo  to  OM  to  my  kM%io^,  at  Mra. ,  in 

Noffdk-atreel,  and  aoi|uaiated  liim  with  it. 

X.  C.  J.  And  when  yoo  aoqoainted  him  with 
it,whatdMl  yoo  lell  hbnf  What  part  waa  he 
toactinit? 

Porier.  h  told  him,  I  woold  have  him  go 
along  with  me,  and  that  I  had  set  him  down 
foroneof  my  party,  and  woold  provide  him 
hoTM  and  arois  ;  and  ho  did  agree  to  go  along 
with  oie. . 

Sir  B.  Sktmer.    Mr.  Webber,  P^y  let 
iieChanioA'atiJaL 
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Sh.  Auki^gkam.  Why,  air.Bartholomew,  is 
the  trial  any  evidence  T 

Sir  B.  Shower.  Mr.  Sheriff,  I  know  what 
use  lean  make  of  it. 

Sol.  Gen,*  Will  you  aak  him  any  more  ooes* 
ijummf^^^r  B.  Skomer.    No,  Sir. 

Sd.  Gen.  Then  swear  Mr.  Do  la  Roe. 
[Which  waa  done.]  Pray,  8ir,  give;  the  court 
and  tbe  jury,  an  account  what  you  know  of 
the  intended  aasasaination,  aud  what  share  tlio 
prisoner  had  in  it. 

De  la  Hue.  it  is  too  long  a  story  to  -ted 
you  all  that  I  know  of  this  matter ;  but,  if  you 
plcaso,  i  will  toll  you  what  coocema  the  pri- 
aoner  at  the  bar.  I  am  heartily  aorry  that  t 
have  oocasioQ  to  appear  agaiast  him,  aa  1 
w^ld  be  truly  against  any  body:  but  aipce  [ 
am  here  upon  my  oath,  I  must  declare  the* 
truili,  and  nothing  but  the  troth;  and  I  hope  T 
shall  notdcoUnf  any  thing  but  what  ia  truth.* 
Upon  Saturday  the  15tli  of  February,  tho  day 
that  the  desigo  was  to  have  been  put  in  exe- 
cution againat  hia  majesty,  and  all  that  were  m 
the  coach  with  him,  and  against  his  guarda ;  I 
went  10  Mr.  Chamock's  lodgings  in  Norfolk* 
atreet,  to  intbrm  myaelf  whether  they  resolved 
on  that  day  to  go  out  upon  the  deaign;  and  I 
found  by  Mr.  Charnock  that  they  did  resoka 
it,  and  I  atayed  there  awhile,  till  such  time  as 
Mr.  Chamberacamein ;  I  did  not  know  whence 
he  came  then,  hut,  as  I  waa  informed  afier^ 
wards,  he  eaoiefrom  Kensington  to  Mr.Cbar- 
nock,  and  hia  boots  were  dirty ;  snd  Mr.  Char- 
nock  told  me  he  had  sent  a  messeoger  to  Mr.> 
Fwter ;  and,  aays  he, « if  you  will  stay  a  little 
*  time,  i  shall  have  an  answer.*  The  messeoger 
came  hack,  and  told  him.  That  captaib  Porter 
dined  at  the  Blue- Posts  in  Spring-garden.  I 
did  not  go  to  dine  with  him,  but  went  home, 
where  I  saw  Mr.  King,  who  told  roe,  that 
the  king  did  not  go  out  that  day.  I  told  him, 
I  heard  he  did  not :  1  found  by  Mr.  Chambers's 
coming  back,  and  that  we  had  no  notice  from 
Mr.  Charnock,  that  it  was  cooclnded  the  king 
did  not  go  out  aa  it  was  supposed  he  should  have 
gone,  when  I  had  dined  at  my  lodging,  I 
went  to  the  Blue-Posta  in  Spring-garden  to 
Mr.  Porter,  and  there  were  four,  or  five,  or  six 
people  with  him ;  there  was  one  Mr.  Sherborn^ 
and  Air.  Kendrick,  and  two  people  that  I  never 
saw  before,  and  another  pecaon,  but  I  cannot 
tell  now*who  he  waa.  When  we  had  been  there 
a  little  while,  ia  cornea  this  unfortunate  man  at 
the  bar,  Mr.  Cranbume ;  1  do  not  know  where 
he  had  been ;  but  by  his  coming  in  so  late,  I 
aoppoae  he  bad  not  dined,  and  he  ordered  the 
drawer  to  get  him  aome  coatelets.  This  is  all  1 
can  say  ss  xo  that  day.  I  had  aeon  capt.  Porter 
twice  or  thrice  between  that  and  tho  S9d,  and 
he  deaired  me  to  be  at  home  on  Friday  night 
between  ^ht  and  nine,  and  he  wouM  aend  to 
me :  he  did  send,  and  1  was  from  home.  But 
when  I  came  I  was  informed  his  servant  had 
bean  to  apeak  with  me ;  and  in  the  oHMming, 
about  eight  or  nine  o'clock,  Saturday  the  8M, 
he  aent  bis  servant  to  me  to  tell  me  nia  master- 
would  apeak  with  me  at  hit  htdginga.    1  went 
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lo  has  iMlguitefi,  and  heUM  1^  in  HaiMi' 
lane,  at  one  Brown's  a  sntgnan;  ^Phon  I  cam^^ 
in,  havaambed;  and  hatoMva  m  Frenab, 
'Toots  parties  aont  presta,'  All  pailiaa  an 
nadjr.  i  nndsrstood  all  aloo^  that  tiMte  ware 
three  parties  to  be  engaged ;  one  toattadilba 
lung's  eoacb,  and  the  i«N>  nthers  the  guards : 
air  Geoige  Bardcy  waa  to  btad  the  ilfst,  and 
Porter  and  fiookwood,  tlia  vest.  Mr.  Povtnr 
arose  and  dreasod  hiniiaelfy  and  in  canse  Mr. 
Cranburne ;  and  Mr.  Porter  went  not  to  him 
in  the  dining>rDOin«  and  nrhat  he  aaid  1  cannot 
tell :  but  aoott  after  aane  in  IVvideigraaa,  Mr. 
Keyes,  and  Mr.  King,  and  than  he  tekes  pan, 
ink,  Md  paper. 

Sir  B.  Sftoswn    Who  took  that? 

JDe  /•  Rme.  Captain  Porter  look  nan,  ink, 
'and  ptpar,  and  writes  dnwn  a  list  of  bia  pei^, 
and  pots  me  down  fimt  Mr.  Pendergraas 
askedmeiflwaalheeapCaki?  Andlrondehim 
name  answer,  but  what  ia  partumiar  I  cannat 
tell;  I  think  I  told  htm  I  knew  oft*  the  thing 
before  the  moat  did.  Bnt  1  can  remember  par» 
ttcularly  that  list  was  giren  to  Mr.  Cranbome, 
Id  caiTjr  to  Mr.  Cbaroock ;  npon  what  aooomrt 
it  was,  I  oannet  tell ;  bat  I  oonclnded,  tftmt 
Mr.  Charoock  was  ta  be  aoqoainted  with  tlMwe 
penons  that  Mr.  Porter  wna  enre  of:  and  Mr. 
Perter  at  that  time  tald  me  timt  he  was  diaap- 

E tinted  of  name  people,  and  desired  mp  te  ffet 
m  aonm  other  men  in  their  rooms ;  and  be 
nant  particokrly  to  eae  tiwt  Mr.  King  prn- 
nosed ;  and  I  did  go,  and  brongbt  him  to  tlie 
Bkie-Poats,  where  caplaMi  Farter  told  me  he 
was  to  dine;  and  the  gentleman  I  went  to, 
tokl  UM  be  would  meet  me  at  the  Blne»PMs 
in  Spring-gmdcii.  When  I  oame  back  to  Mr; 
Pbrte^s  kMlginga,  Mr.  Porter  and  Mr.  I^nder- 
giMa,  and  Mr.  Oldfield,  and  1,  went  in  acaaah 
V>tbe.Blne-Ps8tain8pnng-gaiden;  imdwkcn 
we  had  been  there  a  little  while,  Mr.  Cran> 
bume  caase  bank  to  give  aiii  aeeonot  of  the  er* 
rand  Mr.  Pertor  had  aant  him  npon,  and  he 
brings  tbia  Kst. 

Att.Otn.   WVo  bronght  it  P 

J}e  la  JRaie.    Mr.  Cranbmne. 

Cramkurme.   Whither  dU  1  brkigH? 

Dt  la  Ruon  To  the  Bhm-Poata  m  Sprii^* 
garden. 

X.  C.  J.  Yon  must  not  wait  any  qnastiona 
lOI  they  have  done  with  him.  But  Mr.  De  la 
Bne,  let  me  ask  yon  what  day  waa  tbia  t 

De  la  Hatf.  This  was  filatnnlay  the  9«d  of 
Febmaiy ;  and  he  told  Mr.  Purter  there  waa  a 
list  of  Mr.  Charnaek'a  men  at  the  bottom  of 
that  hat;  and  I  took  the  list  in  my  hand,  and 
there  waa  Mr.  Cbainock'a  fist  of  six  or  aeven, 
er  tbereabonta,  of  hia  party,  and  at  the  bettem 
^il  waa  R.  C.  I  thiok,  fer  Robert  Ohnmaek. 
Mr.  Perter  tokea  Mr.  Cranbaraaitom  theeam* 
paoy  into  another  roam,  and  I  apent  aiWr  timmi 
and  he  tohl  captain  Airier,  in  mj  heariag,  that 
HwloBg  did  not  pent  that  day.  There  iaane 
Uiing  llorget  whwh  now  I  senallael,  and  1  ana 
i^en  myoatktoteUtimtmth,  andtbewholn 
tmth.  When  I  wna  at  Mr.  Partsr'a  kdging, 
he  teldma  Ike  hmffwaa  tognentr^Mfthat 


rmrfffCSbfiBrOrtiitenie^  (IMtt 

Mr*  uhemncaa,  the  eraen^  gHMi  inn  nani 
word.  That  the  king  resoliredto  go  ont  belweaa 
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Da  ia  Aae.  Mr.  Omabnnm  laU  me  ee  al 
Mr.  Pertsr'e  kidgraga:  1  my  I  had  forget  it, 
butitoecun  tomv  memety  new,  that  he  toU 
me  thetn  before  he  wont  to  the  BIne-Poata, 
that  the  king  did  gn  out  that  day  between  ten 
nnd  elawen;  for  Mr.  Chaaaksn,  the  orderly 
man,  bad  bepn  with  Mr.  Chamock  or  air  Waa^ 
Parkyns,  to  let  them  knew  ao  mnch.  And 
aftai  wards,  when  hn  came  bnek  with  the  list 
of  captain  Porter's  men,  to  captain  I\iftar  at 
the  Bine  Pasta,  in  the  fipiing- garden,  there 
waa  at  the  foot  ef  that  list,  a  list  of  Mr.  Chnr^ 
noak^  nmn  inanetlmr  hand,  t  suppeae  writ  by 
himself,  hot  that  I  cannot  awear  whose  hand 
it  waa;  and  Mr.Paitor  taok  him  into  anmher 
room,  and  then  Mr.  Cranhnnie  told  inm  tim 
Idag  did  net  gn  ant,  and  I  befiere  it  wee  then 
between  eleren  and  twelve  o'dock;  and  he 
aba  told  Mr.  Paiter,  that  Mr.  Gbamack  was 
apprebensire  the  thing  waa  disaorered,  and 
therefore  desired  him  (n  hare  a  cave  of  him* 
self,  for  he  himself  was  resolved  not  4o  he  at 
home  that  night ;  I  think,  my  lord,  Mr.  Pmter 
did  send  bac|c  Mr.  Cranbnme  to  Mr.  Char* 
nock;  1  cannet be psajtire whether  he  did  or 
not,  bat  I  beliere  be  did ;  heeanae  I  am  aura 
Mr.  Cmnbome  dni  tell  Mr.  Porter,  sir  George 
Barcley  would  speak  with  him ;  and  Mr.  Pv* 
tor  madnnnawer,  why  ahonld  he  deske  ase  to 
go  to  him,  when  be  knows  I  am  nnder  aonm 
m  drenaaatoneaa,  and  Im  oan  b^ter  came  to 
aw?  And  I  believe  Mr.  Potter  did  sedd  Mr. 
Cranbnme  enoe  again  to  Mr.  Chamock. 

L.C.J.  Wdl,  pray  do  not  my  any  thbg 
of  any  matter,  but  what  yon  can  be  positire  bk 
.DvieRne.  BMtMr.Pwtor  did  nntgo  to 
Mr.  Chamock,  nor  did  Mr.  Chameok  come  to 
him,  therefore  they  atoid  there  and  dined;  and 
afler  dinner,  or  a  little  before  dinner,  Keyaa 
the  tinmpeter  came  np  and  toM  na,  tliat  my 
lard  ef  Oxford's  i^imeat  ef  Gnaida  wna  ra« 
toraed  from  Rich  mood,  foaming :  Reya  went 
dnwn  ataim  again  to  lenm  intoUigenee^  aa  I 
thought,  and  came  up  and  teld  ua  h€  mw  the 
fcing'a  caaalMa  newly  reinmed  to  the  M«wa, 
and  Mr.  Cranbnme  waa  by  all  the  time ;  1  think 
thb  waa  before  dkmcr,  nnd  then  we  went  to 


L.  €•  J.  i  tffi  jjNm  again,  de  not  speak  en jf 
think  thm  ia  mntenal,  bnt  whntyon  can  be  pn^ 
aitire  in. 

Da  la  Rna.  I  am  peahiTe  aa  to  the  things 
nnd  that  it  waa  tka  tSd  of  Febmary,  but  I  can- 
net  be  poMftire  aa  to  all  the  eircomstonnes. 
After  dhmer  there  wna  the  usnal  beelthS|  the 
Jacebite  healths  to  king  James,  and  the  prinna 
ef  Wake,  and  the  Restoration,  and  the  bkci 
and  after  that  1  think  il  waa  Mr.  PMrterteok 
anOmn^ein  bia  hand,  nnd  a^aeesed  it,  I 
aumannm  the oempany  did,  w  dranksos 
thing  A  the  Rotten  Orange,  I  cannat  very 
wall  reqeasber  jnti  now  what  it  waa;  but  1 
wenkl  be  cautMNia  of  mying  any  thiitf  bnt  whal 
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ii  tnUli ;  ta  if  J^mr  l«NiUf  «riH  ^t  me 
In? e  to  tvcftJIeet  myMlf,  I  will  teli  yoo  what 
il  wft»— Oil  t,  it  wat  ^  to  the  a^efsing  of  the 
Rotten  Oraoge,\  oDd  the  beoUb  went  roond, 
and  Mr.  Oraahafae  wti  id.  the  oompaoy,  and 
drank  the  health.  Bat  beings diMpiioiiiM  and 
Ihistrated  of  the  doMgii  by  the  kiiig*a  not  ffo- 
iof  abroad  that  ffoy,  and  Mr.  Porter  being 
cautioned  by  Mr.Charnoekto  takecareof  him- 
■elf,  and  being  told  that  Mr.  Charnock  would 
not  lie  at  boree  that  night,  and  the  gOarda  re- 
toming  in  that  manner,  they  were  all  ap|mK 
lieoaivo  that  the  thing  had  taken  air,  and  the 
design  of  anaMinating'the  king  wasdiscovefed, 
and  therefbre  Mr.  Porter  colluded  of  going 
out  of  town  \  aeveral  healths  wefa  dnuik  round, 
and  I  think  abovt  two  o'clock  he  weM  oat  of 
•own,  and  then  the  company  broke  np^  This 
ii  wbol  I  can  sajr  as  to  tfie  prieoner,  aid  I  kopo 
I  have  said  nothing  but  what  is  truth. 

M.  Qem.  Then,  my  lord,  we  desira  to  know 
whether  they  will  ask  liini  any  ipestieiis  f    . 

Mr.  Fkippt,  At  the  tine  you  say  this  list 
was  given  by  captain  Porter  to  Mr.  Cranbttroe, 
dki  Mr.  Porter  4ectere  to  what  pvrposo  the  list 
was  sent  f 

Dt  la  Rut.  No,  Sir,  not  a  word  of  any  aneb 
thing.  Mr.  Kkig  waa  by,  and  Mr.  Psiider* 
grass  waa  by,  and  I  tkiok  Mr.  Keyea  waa  by, 
and  he  writ  a  list  of  hie  party,  pnttiog  nedown 
flrall  and  Mr.  Peodergrass  said  to  aso,  Yea 
am  captaki,  and  be  gaira  ft  to  Mr,  Cranhnno 
to  carfy  it  to  Mr.  Charnock  \  what  the  parti*' 
oular  message  was,  1  cannot  be  psaitwa;  in- 
deed 1  do  not  very  well  remember  the  man* 
aage,  hot  the  list  was  carried  to  Mr.  Chaiwick, 
and  la  the  best  of  my  memory  it  was  to  giro 
Mr.  Charnock  an  acoamit  what  men  he  waa 
amwofi  ferNr.PoilsrIoMiimofaoraral  dio* 
appointments  he  had  had,  of  persona  that  had 
promiaed  him,  and  tailed. 

BIr.  Fkippt,  Can  yon  fnmemhsr  vhal  Mr. 
Ovanhnmnsaid  upon  thatf 

JDelslhie.  No,  I  do  not. 

Cfwa^Kfifi.  What  message  wan  thal^  yon 
my*  1  brouglit  from  sir  Geoi^BardeyF 

De  la  JRas.  I  do  not  say  that  yon  hrsught 
any  mesnge  from  sir  Oeor§|n  Bardey* 

Coralarfie.  You  said  that  I  bfonghl  a  nMB- 
flstfe,  that  sir  George  Barclay  wonid  sea  him. 

Ut  U  Rue.  I  do  not  say  so ;  bat  f  say  tknl 
yon  loM  Mr.  Poitar  that  Mr.  Charaock  asnt 
jon  with  a  message  to  let  him  know  tlial  sir 
Qno.  Bareley  waa  deairona  to  sea  Mr.  Miter, 
to  confer  about  taking  cam  of  tiiema«ltaa. 

Cran^fltf ae.  DM  you  hear  mo  name  air 
George  Barclry'a  name  ? 

J9e  Is  Uttc.  Yes,  1  say  y^  toM  Nr-  PMer 
that  Mr.  Charnock  hid  you  caution  him  So  tslw 
nara  of  hhnself,  and  that  ho  wonM  go  that  way, 
ihr  sir  Gcom  Baroley  ^  and  he^  desired  to  see 
bim ;  and  Mr.  Poner  said  it  was  an  nnieason^ 
nUn  thing  for  Mr.  Charnock  to  deoba  ^  h^ 
nnnsa  tliey  knew  ho  waa  nndar  eiroumetancea 
timiit'Was  net  propar  Ibr  him  to  go,  and  ha 
Wondemd  they  would  pot  mlher  tend  u  hiin« 

i^iUL  Wlialtii«aa.dnywna«inf  /' 
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JDaUBme.  Hwasabonttwelfn  o^doak,  I 
think. 

L.C.J.  Was  it  after  sock  tisseaa  the  newn 
was  brought  that  the  king  did  not  go  abrsai 
that  day  f 

D$  la  Bm€.  Yes,  my  k>rd,  it  was  after  that 
time. 

Mr.  Pkipp9.  Were  you  with  sir  Geeive  Bar^ 
cley  when  he  waa  here  in  Bngland?  Sid  yen 
aeehim  heref 

Dt  la  Rwi.  I  did  not  aee  hhn  en  this  sidn 
of  the  wnter.  I  knew  hhn  abrsad,  and  a  gmat 
many  other  nnfwtnnata  permns,  that  warn 
concerned  in  thia  afiair ;  I  knew  aomoef  them 
here,  and  that  tliey  were  concerned  In  the  do- 
m^  bnl  I  did  not  eonrerae  with  many,  indeed 
with  bnt  a  rety  iisw  about  it  *,  ibr  to  shew  that 
I  was  net  a  man  that  designed  to  trepan  or  en« 
snare  any  man,  I  did  nerer  eascliangn  twn 
werda  alK>iit  thta  matter  with  any  pcnons  that 
I  knew  were  oencemed  in  it,  bnt  sir  WiiKam 
Parky  as,  (and  that  but  in  a  small  measure) 
and  Mr.  Charnock,  and  Mr.  POKer,  and  Mr. 
Kiag,  and  colonel  PaAer ;  except  whnt  passed 
noon  the  9nd,  between  Mr.  Porter  and  Mr* 
Charnock,  when  Mr.  Porter  sent  Mr.  Cran« 
bume  to  llilr.  Charnock.  Mr.  Cranbutne  waa 
one  who  Mr.  Porter  called  his  qnarter-masters 
I  know  thb  g^niemnn  waa  commonly  depend* 
ing  apon  Mr.  Porter,  but  1  thiidi  I  never  waa 
muck  in  his  osmpony ;  i  did  not  know  what 
design  be  bed  upcm  him,  but  I  waa  told  1^  Mn^ 
Porter,  that  he  intended  to  make  him  hia 
fnartetvaDaster,  and  I  underatood  Mr.  Porter 
waa  ta  have  a  troop  of  horse  in  colonel  Pmfar^ 
rssnment. 

Mr.  Pkifpi,  Ton  my  yon  knew  n  graft 
mnny  of  mem  that  ware  coneemed,  hot  yon 
diaeonrssd  and  ooneenad  bnt  with  n  fbw  P 

Dt  la  Rua.   I  do  so,  Sir. 

Mr.  PAi^pn.  How  do  yon  know  that  they 
were  oonoaraad,  wben  yon  did  not  diaumaa 
withthamf 

Delaienf.  By  ioftrmalion  from  Mr.  Obat» 
no^  and  Mr.  Potter* 

Mir^PA^pt.  I>o  eon  know  any  thing  mom 
ofMr.Cranbnmo,  tnnnthollsty  andwiatyan 
have  said  alraady  f 

De  la  Mme.  I  gten  yon  an  aceannftol  at 
tkatldoknow. 


X.  C.  J.    Anawsr  that  partkmiar  ooai 
00  yon  Imow  notldng  mora  than  ntiat  yon 
haresaidf 

Sk  ia  Rao.  No^  my  lord,  I  dto  not  rememhst 
nor^mow  any  mote  aa  m  Mr.  Cranbumn  than 
what  I  have  dsdaied,  and  I  am  aorry  I  had 
eocaaion  to  dsolam  so  much.     . 

Aft.  Gen.  Than  aaU  Mr.  Fsbdergram* 

[Whowaaawom.l 

M.  Gen.  Pmy  will  you  give  my  lord  -ann 
the  jury  an  aoaount  of  what  yon  know  of  the 
intnadsd  asssasinaliou,  and  how  far  Mr.  Gran*- 
hnmo^  the  prisoner  at  the  bar,  wns  oonnemed 
in  it. 

Ptn^argratti  Mylord,  the  !Sth  of  February 
.laat,  1  came  ont  of  Hampshire,  Mr.  FOrter  eeOt 
lor  pa  to  nomoio  .taw»|  and  I  «mi  him  *Ht 
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day  «t  the  Moe-Posts  in  8prio|^<-{;ardcii,  and 
there  he  told  me  of  the  aasujiiiinatioii  thai  was 
Co  be  done  on  Saturday  fuHowing:  the  next 
day  we  dined  at  the  Roae« tavern,  where  the 

K'lsoner  dined  with  as,  and  we  talked  of  the 
siiiess ;  that  was  Pniday  the  14tb«  and  we 
were  to  be  in  readiness  the  next  dav  to  assas- 
aioate  the  kin^,  as  he  was  oomioif  from  Rich- 
mond ;  but  some  comiipny  comioff  in  aftar- 
wards,  we  left  off  the  disoourM,  and  talked  no 
more  that  ni|tht.  The  next  day  that  we  were 
to  do  the  busineM,  we  met  at  the  Blue- Posts 
in  Spring-gankn*  and  finding  the  king  did  not 

S>  abroad  that  Haturdav,  we  dined  there  at  the 
lue-Purts,  and  talked  over  again  of  assaast- 
natlng  the  king,  jpd  the  prisoner  was  by  at  the 
same  time;  they  were  all  mightily  coooemed 
the  king  did  not  go  that  Satorday  ;  but  when 
we  had  diued  therej  we  had  no  further  dis- 
courw  about  the  assassination  that  day,  but 
every  body  was  to  fnvpare  against  the  next 
Saturday. 

X.  C.  J.   Was  that  agreed  upon  then  ? 

Pendergrati,  Yes,  it  was  by  all  the  com- 
pany ;  so  we  parted  ttiat  day.  Some  time  the 
next  week  I  naet  Mr.  Porter,  and  Mr.  Porter 
naked  me,  if  1  had  a  horseman's  sword.'  1 
told  htm.  No :  says  he  lo  Mr.  Cnmbame;  Let 
capt.  Pendergraas  have  ona  of  the  horsemen's 
awords  that  you  have  got.  Hays  Mr.  Crao- 
Jwrne  to  me.  If  yon  will  came  to  my  house 

20U  shall  make  choice  of  one  yourself,  for  f 
ave  several  at  home.  Said  I,  Mr.  Cranbume, 
1  cannot  go  that  way,  but  I  will  take  one  of 
vour  choaaiog,  if  so  be  you  will  leave  it  at  my 
lodgings :  he  said  he  would  do  it,  and  did ;  he 
Jeft  it  at  my  lodgings  in  Soflblk-atreet,  which 
aword  I  have  stiU.  The  day  following  I  met 
him,  and  he  asked  me  if  I  had  received  the 
sword?  1  said,  I  had  it;  and  he  ssiditwas 
▼ery  well.  After  this,  I  did  not  see  Mr.  Cran  • 
hume  till  Saturday  the  99d,  at  which  time  I 
came  to  Mr.  Porter's  lodgings  between  nine  and 
lan  o'clock  in  the  morning,  and  the  prisoner  at 
the  bar  was  there,  and  I  beard  Mr.  Porter  give 
him  a  message  to  go  to  sir  William  Park  vns 
for  some  hones,  I  know  not  how  many.  iThe 
urisoner  went,  and  in  some  time  after  came 
iack  asaui*  and  brought  an  account  that  the 
king  went  out  that  Saturday  the  SSd  to  Rich- 
mood;  so  every  body  waste  get  ready:  and 
Mr.  Craabame  said,  that  Mr.  Chameck  de- 
aired  thai  Mr.  Porter  would  send  a  list  of  his 
men;  upon  which  Mr.  Porter  wrote  a  list  of 
ills  floen,  and  gave  it  to  the  priaoner  to  carry  m 
Mr.  Charnock,  and  bid  him  meet  him  at  the 
Blue- Peats ;  and  Mr.  Portar,  and  Mr.  ]>e  la 
Roe, .  and  I,  took  coach,  and  went  down  to 
fipnng-gardcD,  and  when  we  came  to  the  Blue- 
Foats,  there  were  some  peiaons  thai  I  thmk 
Mr.  De  ht  Rue  bad  appointed  to  come  there : 
the  priaoner  oomca  tnither,  and  broiwfat  the 
list  back,  with  a  list  of  Mr.  Chamock's  man 
nndcmeath.  1  know  not  who  the  men  were, 
•for  f  saw  it  only  on  the  one  side  of  the  table  in 
Mr.  Porter's  hand ;  at  the  aame  time  the  pri- 
fioner  brpyg'^  ^  aeoonnt,  thai  the  |ung4id 
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not  go  abroad  that  day,  and  praaenlly  after  we 
hail  the  same  account  from  other  hands ;  and 
captain  Porter  and  I  went  out  of  town,  and  we 
heard  no  more  of  it. 

X.  C.  /.  Are  you  sure  that  he  did  agree  to 
this  matter  before  the  15th  ? 

Fendergrau,  Yes,  t  am  sure  of  it;  he 
agreed  to  it  Friday  the  14th,  at  Ihe  Rose- 
tavern,  in  Covent-garden. 

L.  €•  /.  On  the  15th,  it  seems  they  were 
disappointed ;  are  yon  sore  there  was  an  agree* 
meut  to  pursue  it  the  S2d  ? 

FtndergroMi.  Yes,  I  am  sure  there  was,  mj 
kird. 

L.  C.  /.   Was  the  prisoner  there  ? 

Fentlergraa,  Yes,  my  lord,  I  am  snre  thai 
the  prisoner  at  the  bar  was  there. 

Cran6ttr»<.  Pray,  Mr.  Peodcrgrass,  wee 
there  Any  discourse  about  this  thing  when  I 
was  there? 

Fendergran.  Yes,  Mr.  Cranbume,  yoo  can- 
not but  remember  there  was. 

CranMime.  What  honr  did  I  come  there, 
pmy.  Sir  ? 

Fendergrau.  Truly,  1  cannot  be  positive  to 
an  hour ;  but  yoo  were  there  while  the  die* 
coorie  was. 

Cranhurne,  Whether  1  did  stay  there  aO 
the  while,  and  who  was  in  the  company  ? 

FendergroMf.  All  the  company  broke  np 
abont  six  o'clock ;  there  was  Mr.  King,  cant. 
Porter,  Mr.  Kendrick,  Mr.  Cranbume,  Mr. 
Keyes,  and  myself.  / 

Cranlntm€.  Waa  Kendrick  there  when  I 
was  there  ? 

Ftndergnm.  Yes,  I  am  sore  of  it ;  I  will 
do  you  all  the  justice  in  the  woHd  that  I  can. 

Sir  B,  Sktmer.  You  say,  ISir,  he  did  agree 
upon  the  14th  to  this  design ;  pny  what  worde 
did  he  use? 

Fendergratt,  He  did  agree  that  we  should 
attack  the  kiag  the  next  day. 

Sir  JB.  Shower.  Pray,  Sir,  if  you  can  re- 
collect yourself,  wjhat  did  the  prisoner  sav,  or 
whether  you  took  him  to  agree  by.being  aueat  ? 

Fendergratt.  He  said,,  he  hoped  we  shonhl 
execute  our  businem  the  next  day. 

L.  C  J.   What  day  was  that  ? 

Fendergrau,  That  waa  the  14th  of  Febm* 
ary,  and  the  same  night  I  save  account  of  the 
matter  to  my  lord  Portland. 

Mr.  Fhippi. '  Did  he  agree  to  be  one  in  the 
execution  of  the  design  ?  r 

Fendergratt.  Yes,  he  did ;  he  discooried 
the  matter  to  me  himself. 

Ati.  Gen.  My  lord,  we  have  done  with  oar 
evidence. 

X.  C.  /.  Wdl,  then,  what  say  yon  to  it  for 
theprisooer? 

Sir  JB.  Shower.  My  lord,  what  we  have  fe 
say  on  behalf  of  the  prisoner  in  this  respect  is 
this :  Here  are  but  tnree  witnesses  produced, 
and  as  to  one  of  tliem,  De  la  Roe,  tiiere  is  no 
evidence  that  he  pves  yonr  lordship  and  the 
jury  that  alieets  thu  omtter,  bat  eid  y  that  thers 
wea  a  lirt  given  by  cant.  Porter,  and  cmried  by 
la  Jlr*  Cbai 
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Viok  agUB*  But  he  doM  not  reoi»Ueet«  Dor 
■we«r  to  tnj  mwange  that  was  oentfiroiD  Porter 
by  the  pnoooer  to  Mr.  Chamock :  oow,  m  v 
lord,  the  bore  carrying  of  a  note  of  names  will 
be  no  eridenoe  of  treason.  Mr.  De  la  Rue 
does  not  swear  to  any  privity  of  the  prisooer, 
what  the  list  was  for,  nor  to  the  delivery  of  the 
list,  wfaidi  is  the  overt-act  in  the  indietment ; 
nor  upon  what  aooount  this  list  iras  written,  or 
sent,  or  brought  back  again,  or  any  word  that 
proceeded  mm  captain  Porter  to  him  upon 
giving  the  list,  or  any  word  when  it  was  brought 
bade  again.  So  tliat  as  to  De  la  Rne's  tssti- 
Bon  V,  we  must  submit  it  to  the  memories  and 
recoUectian  of  your  lordship  and  the  jury ;  we 
think  he  only  proves  a  plot  m  general,  of  which 
there  is  no  peradventure,  every  body  is  satisfied 
that  there  was  such  a  homble  conspiracy : 
those  that  have  been  condemned  and  executed 
for  it,  have  owned  it,  and  so  it  can  never  be 
doubted ;  but  he  does  not  say  anv  thing  to  af- 
fect the  prisoner  at  the  bar;  ror  as  to  the 
drinking  of  healths,  and  being  present  when 
those  healths  were  drunk,  though  it  be  an  en- 
dence  of  disaifection  to  the  government,  or  too 
nraeb  good  manners  and  compjaisance  to  the 
company  a  man  is  in ;  jet  that  disaffectkin,  or 
civil  temper,  or  complaisance,  we  hope  are  no 
evidences  of  treason.  It  is  plain  the  prisoner 
did  depend  very  much  upon  captain  Porter ;  be 
was  in  t^ith  his  servant  to  go  of  bis  errands, 
and  expected  an  office  from  him,  God  knows 
wben ;  but  it  does  not  appear  by  any  particular 
action,  that  he  did  any  Awf  that  can  be  treason, 
upon  Mr.  De  la  Hue's  evidence.  Then,  as  to 
'  what  Mr.  Pendergrass  says,  I  most  confess  his 
evidence  comes  home :  Ibr  be  says  there  was^a 
design  of  the  assassination,  andf  some  agree- 
ment of  the  prisoner  to  it ;  but  I  must  beg  your 
kurdsbip's  favour  to  observe,  upon  Mr.  Pender- 
grass's  evidence,  if  that  stand  alone,  it  will  be 
but  one  witness,  and  then  we  are  iaie  by  the 
purview  of  this  act  of  parliament 

JL  C,  J.  Ay,  and  by  the  law,  before  the 
making  of  that  acL 

Sir  B.  Skamer.  Then,  as  to  capt  Porter,  I 
must  beg  leave  to  say,  if  our  witnesses  are 
come  that  were  absent  at  the  other  trial,  and 
they  prove  wbat  is  in  my  instructions,  it  will 
be  very  much  questionable,  whether  there  be 
any  credibility  doe  to  his  testimony:  then  if 
you  take  off  nis  testimony,  there  is  only  the 
evidence  of  Mr.  Pendergrass ;  and  if  he  be  to 
be  believed,  to  which  I  nave  nothing  to  say  at 

S resent,  in  the  case  of  a  man's  life,  upon  an  in- 
ictroent  of  treason,  where  the  law  requires  two 
credible  witnesses,  his  single  testimonir  is  not 


sufficient  to  convict  the  prisoner.'  We  beg 
leave  to  call  our  witnesses,  and  then  we  shaS 
leave  it  to  your  lordship,  and  the  jury. 

Mr.  Phtppg.  As  to  the  particular  overt-act 
laid  in  the  m<lictmt*nt,  the  carrying  about  the 
list,  only  Mr.  De  la  Hue  speaks  to  it,  and  sir 
Barthotomew  Shower  has  gif  en  it  an  answer, 
and  i  shall  not  repeat  it. 

X*  C  /.  I/H>k  ye,  for  that,  if  any  one  overt* 
act  is  proved  by  3  witnesses,  it  is  well  enough. 

VOL.  XIIL 


Sol,  Gtn.  BesMes,  they  mistake,  my  lord, 
extremely ;  fbr  captain  INirfer  and  Mr.  Pen- 
dergrass speak  both  of  them  to  that  particular 
as  to  the  list. 

Sir  B.  Shower.  We  do  not  deny  it  $  the  qneo- 
tion  is.  Whether  yoo  hai^  two  credible  wit- 
nesses? 

Crankume.  Pray,  Mr.  Pendcr|prass,  do  yon 
remember  wbat  captain  Porter  s4id  to  you,  and 
I,  when  we  came  down  to  the  Bloe-Posts, 
leanbg  upon  the  rail  f 

Pendergrau.   Indeed,  Sir,  I  do  not 

Cranbume.    I  would  have  yoo  recollect 

Sourself ;  as  we  stobd  against  the  rails  In 
pnngr-garden,  wben  we  came  down  from  the 
Blue-Posts,  afler  the  design  miscarried,  Mr. 
Porter  said,  Mr.  Chamooc  and  they  might 
thank  thsnoselves  if  it  were  discovered ;  '  For,* 
savs  he,  *  I  never  communicated  a  word  of  this 
'  thing  to  any  of  my  party.' 

Pendergrati,  Indeed,  1  do  not  remember  n 
word  of  it.  Sir. 

Mr.  Phippt,  My  Iprd,  we  have  one  piece  of 
evidence  to  oflfer  against  the  testimony  of  cap- 
tain Porter:  he  says,  that  he. sent  Craohurne 
frith  Ounn  from  the  Cock-pit  to  see4br  hackney 
horses,  and  that  Cranborne  came  to  him  to  thn 
Sun  -tavern,  and  there  they  had  some  discourse 
about  executing  the  design  the  next  day ;  and 
being  asked,  who  was  by,  when  he  communi- 
cated the  design  to  CranbumeP  and  particn- 
lariy,  whether  Mr.  Gunn  was  by?  He  says  ha 
came  in  afterwards,  but  was  not  there  at  the 
time  of  the  communication  about  the  desi^. 
Now  we  shall  prove  that  Gunn  came  in  with 
the  prisoner,  add  was  with  him  all  the  time, 
and  there  waa  no  such  discourse  happened. 

Sir  B.  Shower,  Call  Jeffery  Gunn,  and  Mary 
Gerrard.  [They  appeared/l  Your  lordship 
will  observe,  what  captain  Porter  swore,  that 
he  went  into  the  room  to  Cranbume,  and  Gunn 
was  not  there :  now,  if  we  &lsify  him  in  that 
particular,  we  shall  submit  to  your  lordship 
now  far  he  is  to  be  believed  in  the  rest 

Att,  Oen.  Pray,  sir  Bartholomew,  ask  your 
witnesses  what  you  will,  but  make  no  descants 
upon  their  evidence  till  you  have  heard  them. 

Then  the  two  Witnesses  were  sworn. 

X.  C.  J.  Well,  look  ye,  you  are  both  ^pon 
your  oaths,  consider  what  vou  say,  speak  the 
truth,  and  tell  all  that  yon  know,  ana  nothin|^ 
but  the  truth.    Which  do  you  begin  with  ? 

Mr.  Phippt,  Jeffery  Gunn— Pray  Mr.  Gunn, 
did  you  go  to  the  Sun-tavern  at  any  time  with 
Mr.  Cranbume? — Gunn,  Yes,  I  did. 

Mr.  Phippi.  What  day  of  the  month  was  it? 

GanJi.  1  cannot  positively  tell  the  day  •  it  wan 
of  a  Friday. 

Sir  B.  'Shower,  Was  it  of  a  Friday,  in  Fe- 
bruary, or  January  ? 

Ounn,   It  was  m  Febmary. 

Mr.  Phippt,  Was  it  before  the  plot  broke, 
out? — Qunn,  Yes,  it  was. 

Mr.  Phippf,  How  long  was  it  befbre  the  plot 
broke  out  ? — Gunn,   I  cannot  tell  that,  truly. 

Mr.  Pkippi,  Whence  did  yoo  go  f 
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OunH,   I  WM  at  the  Cock-pit,  and  I  went 
from  thence  to  the  Sim'tavern. 
'  Sir  B,  Shorter .  Whom  did  jon  meet  there? 

Gunn,   I  saw  captain  Porter  there. 

fifir  B,  Shower,    nhat  room  were  yoa  in  ? 

Ounn,  We  went  fnto  a  -room  next  the  street. 

8ir  B.  Shower,   Who  was  there  with  yott  ? 

Gunn.  There  waa  Mr.  Cranbame,  and  I, 
and  Mr.  Keyes. 

Sir  B.  Shower.  How  long^  was  it  before  BIr. 
Porter  came  in  to  you  ? 

Gunn.  He  came  in  abont  half  a  qaarter  of 
an  hour  after  1  was  there^ 

Sir  B.  Shower.  Yfere  yon  there  from  the  be- 
ginning till  Mr.  Cranbame  went  ^ay  f 
'  Ounn.  Mr.  Cranbume  and  I  went  frota  the 
Cock -pit  together. 

Sir  B.  Shower.  How  long  did  you  sfly  there  ? 

Gunn.   I  waa  there  about  an  hour  and  a  half. 

Sir  B.  Shower.  Were  yoo  out  of  the  room 
ffi  all  in  that  time  f 

Gunn.  Yes,  1  was  out  of  the  room  once. 

Sir  B.  Shower.  How  long  were  you  out  of* 
the  room  f 

Gunn.   I  went  home  to  my  lodging. 

Sir  B.  Shower.  Were  you  ever  With  Mr. 
Cranbume  at  the  Sun-tatern  at  anv  time  be- 
aides  this  Y-^Ourtn.  Neter  in  my  lire. 

Sir  B.  ShoWtr.  Whom  did  you  leave  with 
him  when  yon  went  out .'' 

Gunn.  Captain  Porter  and  Mr.  Keys,  as  I 
remember. 

Sir  B.  Shower.  Were  vou  thefe  before  cap- 
tain Porter  came  to  nim  r 

Gunn.  I  was  with  Mr.  Cranbume,  and  cap- 
tain Porter  came  in  about  a  quarter  of  an  hour 
afler ;  we  came  from  the  Cock-pit  together. 

Sir  B.  Shower,  Pray  recollect  yourself,  and 
tell  us  upon  your  oathi  were  you  there  when 
captain  Porter  came  in  ? 

Gunn.  Yes,  I  think  1  Was  there  when  capt. 
Porter  came  in. 

Sir  B.  Shower.  Bid  yon  go  and  leare  him 
there? 

(htnn.  We  went  all  out  together.  I  was 
there  about  an  hour  and  a  half. 

L.  C.  J.  Nay,  bat  you  said  you  were  absent 
sometime. 

Gunn.   I  went  home,  and  came  back  again. 

flKr  B.  Shower.  When  you  went  home,  did 
you  leare  Mr.  Cranbume  behind  you  ? 

Ounn.   Yes,  f  think  ao. 

Mr.  Phippi.  Did  you  leave  captain  Porter 
with  him? 

Gunn.  I  think  captain  Porter  was  with  him 
then. 

Mr.  Phippi.  But,  upon  your  oath,  was  you 
in  company  with  Mr.  Cranbnrne  at  the  Sun- 
lavera,  when  captain  Porter  came  first  in  T 

Gunn,  Captain  Porter  went  in  and  out  se- 
reral  times. 

Sir  B.  Shower.  Did  you  see  captain  Porter 
before  yoa  went  to  your  own  house? 

Gunn,   Yes,  sure. 

Mr.  Phippi.  Then  it  cannot  be  true  what 
Mr.  Porter  says,  that  Qunn  did  not  oome  in  till 
Afterwards. 


Att.  Gen.  Now,  Mr.  GKinn^  1  woM  lA  yoit 
a  question  or  two  first,  Were  you  tb^e  aU  the 
wbUe  that  Mr.  Cranbame  was  there,  (n  dkl 
you  go  home  ^-^Gtikn.   I  went  h6me. 

An.  Gen.  Did  you  oome  back  again? 

Guim.  Yes,  1  went  home  and  eat  some  tfc<* 
tnals. 

Ati.  Gen,  How  long  were  tou  ab^Mt  ? 

Gttftn.  I  eame  back  in  half  a  quarter  of  Oft 
hoar. 

Att.  Gen,   How  faria  it  to  yoor  hoase? 

Gunn,  It  is  not  aboTe  100  yarde. 

Sir  B.  ihower.  Did  Mr.  Porter  come  in  to 
yoa  before  you  went  home,  when  youftrtt 
came  in  with  Cranbume  ? 

Gunn,  He  came  in  after  we  wAre  in  tb« 
room. 

Mr.  Phippi.  Captain  Potter  said,  when  ha 
came  into  the  room  Ounn  was  not  there. 

L.  C.  J.  He  did  not  say  positively,  but,  m 
he  remembered ;  now  I  woahl  aak  yoa  a  qae»i 
tion  or  two. 

Sir  B.  Shower.  Pray,  my  lord,  aur  infereniMr 
ftom  Ibis  evidence  is  this :  Captain  Portef 
aays,  that  upon  Friday  the  «l8t  of  rebrttanr  fa« 
was  with  Cranbame  at  the  Son'tavera,  and  oat 
of  one  room  into  another ;  he  catfie  to  'Mr. 
Cranbnrne,  and  talked  with  him  of  thia  design, 
and  after  that  Gunn  came  into  the  room,  after 
the  commonication  was  over :  now  thia  mail 
awears  he  went  from  the  Code*  pit  with  Mr. 
Cranborae,  he  was  wHh  him  in  the  room  af 
first  when  captain  Porter  came;  some  tima 
afterwards  he  went  to  his  own  Rouse,  and  left 
captam  Porter  with  Mr.  Cranbame,  and  cam« 
back  again,  and  they  came  away  together: 
now,  we  say,  these  two  are  inconsistent ;  for 
GUitidn  Porter  swears  that  Gdnn  waa  not  Iherar 
till  after  the  commnnieation  waa  over. 

L.  C.  Ji  As  he  remembers. 

Mr.  Phippi,  Nay,  I  think  he  was  positff  • 
he  came  in  aftier wards. 

L.  C.  J,  As  I  remember,  he  was  not  posi- 
tive ;  but  call  captain  Porter  again. 

Mr.  Phippi.  When  you  caiiie  back  fronr 
your  house,  who  were  io  the  room  ? 

Guan.  The  same  company  aa  I  left,  as  fat^ 
as  I  nemember. 

Mr.  Mountague.  Was  capuin  Porter  hi  th« 
room  when  you  came  back  ? 

Ounn.  Indeed  I  cannot  directly  tell,  I  be- 
lieve he  was^ 

L.  C.  J.  Pray  observe  what  your  witness 
says:  he  says,  captain  Porter  came  in  and  out, 
and  waa  there  aeveral  tunes  before  he  went 
away. 

Ghnn,  Yes,  my  lord,  he  waa  so. 

L.  C.  J.*  And  you  were  absent  some  time ; 
but  were  you  there  some  time  before  Porter 
came  in  ?-^Gtmn.  Yes,  I  believe  I  was. 

Then  Captain  Porter  came  in, 

Att,  Gen,  Look  ye,  captain  Porter,  yoa  sea 
that  man  there  ? — Porter.  Yea. 

Att,  Gen,  Pray  give  an  account  of  what  yao 
know  of  that  man's  eommg  in  to  you  at  the 
SttD-tavem. 
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fo^pfif.  I  auna  Mveod  Ihinm  ont  vf  sir 
George  Barcley's  room  into  thfirs,  apd  to  the 
biKt  ^  my  V9ilieinbr9iH»,  Mr.  Craoburoewas 
there  before  Guiw  OMpe  in. 

Sir  J9*  Shaver.  Do  you  remeinber  whether 
the  first  tiiqe  thy|t  yow  went  yat  of  sir  Geoqj^e 
BercWy 's  room  to  speak  wi^  Mr.  Craohuroe, 
Jdr.  Gqdo  was  there  ? 

. ,  Farter •  To  the  beat  oi  my  remembranoe  be 
'was  not ;  to  the  best  of  my  remembraDce,  Mr., 
Qiuo»  I  saw  Mr.  CraoburDe  ia  the  room  be- 
loie  you  was  there. 

Sir  B.  Shower,  Did  yon  not  order  Guan  to 
come  with  him  to  the  Sun-tavera  ? 

Farter,   Yes,  Sir,  1  did. 

Sir  M*  Shower,  Caonot  you  (ell  whether  they 
caoie  together? 

FaruSr.  I  was  not  ia  the  room  when  l;hey 
osme  ID  irst,  but  to  the  best  of  my  romem- 
branee  be  wse  not  there  whea  I  oame  in  the 
finltiaie.       ^ 

£,  C.  X  New,  GuDD,  you  hear  what  cap* 
Mua  Porter  says;  beforo  you  weot  away  to 
yo«r  awD  beose,  did  Mr.  Porter  coma  into  the 
room  to  you? 

Guaa.  Indeed,  my  lord,  I  am  aot  positive,  I 
Ihiakhedid. 

Ati.  Gen,  Neither  of  them  is  positive,  and 
it  ia  a  circumstaaoe  not  very  material )  &f  it 
aeams  he  was  absent,  and  thaa  the  diaooarsa 
might  ba. 

£,  C.  J.  No,  it  is  not  materia),  but  you  see 
l^KHi  a  strict  examinataaa  what  it  oomes  Va\ 

Sir  B.  Shower,  They  aro  agieed  upon  it,  I 
percsive,  to  be  positive  on  neither  side. 

Mr.  Fhifpi.  Mr.  Craabqnie,  pray  ash  Mrs. 
Qerrard  voal  you  i»ave  a  roiod. 

Crmnhinie.  Pray  ahatdoyoMhaowofcap* 
tain  Porter's  going  out  in  disguise,  aad  wear^ 
iag  lalia  hair  and  viaards,  and  geiag  upea  the 
Uffbvaf  •  and  sncb  things  ? 

Garrard.  I  htiow  not  what  Mr.  Craobiirae 
flsaaas.    f  At  which  the  people  laughed.] 

Sir^.aAever,  It  is  no  laNfbiag  matter, 
when  a  maa  is  upon  his  Ufe. 

X.  C  J.  No,  no,  let  him  have  fair  play ;  aa- 
arjf  t^  qsifstian. 

Crankii'ne.  ]]|p  yon  know  any  thing  of  yowr 
RMStar'sgoiiig  abraad  ia  disgDJses? 

'Cerrani,  I  da  not  kaow  aay  thing  ef  my 
master's  ffoing  upaa  the  highway. 

I.  C.  X  Did  he  go-out  with  visards,  or  any 
aaeii  tbiasH? 

Gerrard.  1  never  saw  him  wear  a  viiard  or 
false  heard  in  my  Kfa»  but  be  had  onoe  a  patch 
am  when  he  was.fev«ed  to  keep  out  of  tbe  way, 
Si^n  the  accaimt  of  tbe  J>og-tav^rn  basiness 
19  fNvry*iaae. 

t/U.fiip^   See  if  Mr.  Edward  Boncher  is 
[{la  was  called^  bMtdid  not  appear.] 

.fiM^B.Shaefer:  Call  Mis.  fiurton.    [Which 
dane,  bat  she  did  aol  SMisar.] 
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Wr.Phippt.   Is  Wilflam  Hardyman  here? 
(^He  was  ouled,  bnt  did  not  appeir.^ 

GirB,Shaaer.   Then  call  Simon  Daiwaa, 

jgd  are  hat  a  dnnt«  (Whfah  waa  daM^- 


CfSfOr.  They  are  all  called,  bat  <hey  do  not 
appear. 

Sir  £.  Shooter.  My  lord,  wa  must  submit  it 
to  your  lordship's  directions,  upon  the  evideooa 
.that  has  been  given,  as  to  tbe  credibility  of 
these  witnesses,  and  whether  what  capt.  Purter 
says^  and  what  Ounn  says,  be  consistent ;  sa 
that  vou  can  be  satisfied  ther$  are  two  lawful 
credible  witoeases  to  prove  any  overt- act 

L,  C  J.  Yes,  sure ;  but  1  woaM  have  j^an 
debate  it,  if  you  believe  tbera  be  any  tmotf 

IB  it. 

Sir  B.  Shotoer,  I  snbmit  it  to!  your  lordship't 
directions. 
Z.C.J.  The  qoastioB  is,  Whether  I  shonld 

Siva  any  directions  at  all  or  no,  or  whether 
lere  be  any  occasion  for  it  P 
Craa^aras.   I  d^daro  this  openly  before  this 
honourable  court,  and  90  many  iiobleanen  as 
are  here,  tliat  Mr*  Porter  aiver  aaade  ma  ac- 

guaioted  with  ^lis  dasjgn,  till  what  ha  aware 
ere. 
X.  C.  X    I  cannpt  tcUi  it  is  swam  l^y  ima 

Cranhuri^  I  do  declara,  though  capt.  PaB» 
dergrass  says  be  decs  not  iemim»ber  it,  that 
captain  Porter  did  dedaro  #a  Spring«gardaa 
the  23d,  when  be  came  out  of  tha  BlMe*Paala 
by  the  mils.  If  tbis  design  miscarry,  paya)ia, 
Mr.  Charnock  may  thaoK  himself:  for  I  never 
cammmiiaated  tbia  seoret  to  aay  pf  my  friends. 

X.  C.  X  But  hark  ye,  do  yea  aaasider  «vhat 
you  say,  If  this  design  miscarry  f  Pray  wha^ 
desigD  was  that? 

Cranhume^  He  never  named  any  thing  but 
tbe  design,  he  did  aot  say  what  it  waa. 

X.  C.  X  But  why  were  yaa  esaployed  lo 
carry  a  list  from  captain  Porter  to  Mr.  Char- 
nock, and  to  bring  a  list  back  again  from  him 
to  captain  Porter  r 

Cranhuma.  I  did  carnr  the  aata,  bat  thcae 
was  nothing  mantianed  what  tha  list  ipras  for. 

X.  C.  X  Thea  you  ware  thaiw  on  Sntfay 
the  t4tb,  aad  there  tha  design  wsa  proppsed  Ip 
assssainate  the  king  the  aait^ayt  and  ycu  en- 
gttfedinit 

^ranburne-    Not  a  ward  ef  it  true,,  my  lord. 

X.  C.  X  Ay,  bat  Mr.  Pendergraaa  swasw 
it,  aad  that  yon  were  hearty  in  the  matter,  and 
hoped  jou  should  da  year  busiaeai  tha  naft 
d^. 

Cfwa^ame.  I  cannot  help  it  if  ha  doea  swear 
it. 

X.  C.  X  Then  you  wera  at  tha  meetiag  at 
tha  Sau-tavera,  the  $  1st. 

Crmnhume.  My  lord,  you  hear  what  Guan 
says. 

X.C*X  Astothat,  theyareaeitherafthfm 
positives  but  yen  did  there  promise  aad  ondea- 
take  the  matfesr,  that  oaptain  Porter  is  positive 
in,  that  it  was  agreed  by  you  aU  to  da  it  the 
3ad ;  and  Mr.  Peodcfgrasa  says,  whan  you 
were  disappainted  the  15th,  you  all  agreed  lo 
pursue  the  same  design  the  Saturday  following. 

Craahmrma.  My  kotd^  I  did  aot  dine  at  tha 
Wma-Poabi  that  day. 

X.  C.X  Butyaa  were tbemt  1  thiakt  ia« 
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4eed,  Mr.  Pen Jergrass  says  yoa  came  ib  after 
dinner,  and  had  some  steaks. 

Cranlmmt,    1  never  heard  directly  nor  in- 
'directly  of  this  design,  till  what  I  heard  them 
swear  nere. 

X.  C.  J.  Gentlemen  of  the  Jury,  You  do 
understand  for  what  crime  this  prisoner  at  the 
bar  is  indicted:  it  is  for  higfh- treason,  in  de- 
aiffniof^  and  compassing  the  d^ath  of  the  king, 
wnidi  was  to  be  effected  by  an  assassination  m 
the  most  barbarous  and  wicked  manner,  that 
any  attempt  of  that  nature  ean  possibly  be 
made,  bdng  to  surprise  the  king,  and  murder 
him  in  bis  coach. 

The  question,  gentlemen,  is.  Whether  this 
prisoner  be  guilty  of  this  crime  or  nop  There 
nave  been  three  witnesses  produeed  that  have 
iriven  evidence  against  him,  captain  Porter, 
Sfr.  De  la  Rue,  and  'Mr.  Pendergrass;  and 
they  do  all  tell  you  that  there  was  such  a  de- 
sign on  foot  to  assassinate  the  king,  as  he  came 
from  hunting  at  Ricbmoiid,  after  he  came  on 
this  side  the  water,  in  the  lane  between  Brent- 
ford and  Tumham-Green.  There  were  diverse 
persons  engaged  in  this  dedgn,  which  sir 
George  Barcley  was  come  from  France  to  pro- 
mote and  manage :  captain  Porter,  as  it  does 
appear  upon  his  cTidenoe,  was  a  person  that 
was  prinoipally  engaged,  and  at  that  time  was 
hearty  in  the  prosecution  of  it 

As  to  Mr.  Cranbume,  captain  Porter  tells 
you  he  was  a  man  that  he  had  had  a  long  ae- 
qnamtance  with,  and  had  employed  him,  and 
designed  to  employ  him  as  an  officer  under 
him,  in  case  a  revolution  happened,  which  it 
seems  about  that  time,  and  some  time  before 
it,  was  expected.    Captain  Porter  was  to  have 
been  a  captain,  and  I  think  he  designed  to  pro- 
'mote  Crsnbume  to  be  his  quarter-master ;  and 
he  sent  him  to  buy  arms;  and  preparatioiis 
'were  made  for  that  business ;  but  that  is  not 
the  thing  that  we  are  now  upon ;  the  matter 
.that  now  properiy  falls  under  our  considera- 
tion, is  this:  tbcr  coming  over  of  sir  George 
Barcley,  the  latter  <  end  of  January,  or  the  be- 
ginning of  February  last ;  upon  which,  as  it 
seeins,  Mr.  Porter  was  engaged ;  and  having 
an  interest  in  this  Cranbarne,  and  there  being 
horses  to  be  furnished  to  attack  the  king  and 
•his  goards  about  Turnham-Green,  this  man, 
Cranburne,  was  a  person  that  was  engaged  to 
be  one  of  the  horsemen  that  were  to  make  the 
attack ;  and  he  tells  you  that  he  did  employ 
him  to  proride  horses  and  swords,  and  to  pre- 
pare the  pistols ;  and  that  he  did  engage  in  it, 
and  particularly  that  the  design  was  to  be  exe- 
cuted on  Saturday  the  15lh  of  February,  and 
that  he  was  then  ready  to  go  with  capt  rorter ; 
-but  on  that  Saturday  tne  king  did  not  go  abroad, 
whereby  the  design  was  disappointed  for  that 
time :  aftierwards,  there  was  a  meeting  at  the 
<  Bun-tavern  in  the  Strand^  where  he  met  with 
sir  George  Barcley,  and  others  of  them ;  and 
'  there  comes  to  that  tavern  Mr.  Cranburne  and 
ofhers,  and  they  were  in  another  room,  and 
captain  Porter  says  he  came  to  them,  and  did 
•disaoaneiboat  piinoing  the  daiign  tbnvety 


next  day,  which  was  agre^,  and  Cnabmiie 
was  read  V  to  go  the  next  day. 

Then  be  tells  you  further,  that  the  next  day 
being  Saturday  the  SSd,  the  second  time  that 
this  assassination  was  to  have  been  executed, 
upon  the  deifae  of  Mr.  Chamock,  who  was 
a  person  also  that  was  engaged  in  this  de- 
siifi,  captain  Potter  wrrites  a  list  of  the  men  he 
could  bring,  and  sent  it  by  Cranbnme  to  Char- 
nock  ;  Cranburne  carries  the  list  to  Mr.  Char»  - 
nock,  and  brings  it  bMsk  again  with  an  addition 
of  the  names  of  Mr.  Chamoek's  men  under' 
neath. 

Mr.  De  la  Rue  is  called,  and  he  swears  to 
that  very  circumstance,  that  Mr.  Cranburne 
was  sent  by  captain  Porter  with  a  list  to  Mr. 
Chamock,  and  oronght  it  back  again  from  Mr. 
Chamock,  with  an  addition  of  other  names. 

Then  Mr.  Pendergrass  tells  you,  that  be  waa 
witfi  this  Mr.  Cranburne,  the  prisoner  at  the 
bar,  the  14th  of  Febraary,  and  there  was  a  dis- 
course of  going  in  pursuance  of  this  design  the 
next  day,  and  the  prisoner  agreed  to  it,  which 
he  is  positive  in :  he  tells  yon,  that  when  they 
were  disappointed  the  15th,  being  at  the  Bine-' 
Posts,  they  then  agreed  to  pursue  it  the  next 
Saturday  ;  Cranburne  was  otie  of  them  that 
agreed. 

Captain  Porter  and  De  la  Rue  inform  yon 
that  healths  were  drank  to  the  late  king,  and 
the  late  queen^  and  the  prince  of  Wales,  es 
they  called  him,  and  then  at  length,  as  the 
condoding  health,  captain  Porter,  or  some  of 
them  in  the  company,  having  an  orange  in  his 
hand,  squeezed  it,  and  dranh  a  heahh  to  the 
soueexing  of  the  Rotten  Orange,  which  waa 
pledged  b^r  all,  and  particulariy  by  Mr.  Cran« 
nurae,  as  is  proved  by  both  captain  Porter  and 
De  la  Rue. 

So  that  now,  Gentlemen,  I  must  leave  it  to 
you,  whether  this  is  not  evidence  sufficient  to 
prove  this  man  guilty  of  the  treason  whereof 
he  is  indicted,  that  is,  of  designing  and  intend- 
ing the  assassination  of  the  king,  and  being  en- 
gaged as  a  party  to  execute  this  derign,  when- 
ever there  was  an  opportunity. 

The  counsel  insist  upon  it,  on  the  behalf  of 
the  prisoner,  that  what  captain  Porter  say^  Is 
no  evidence :  in  theHrst  place,  they  urge  thai 
he  is  not  a  man  of  credit,  for  they  have  men* 
tioneil  that  he  used  to  be  disguised,  and  wear 
a  vizard  mask,  and  go  abroad  under  odd  ctr- 
cnmstances,  and  therefore  his  reputation  they 
hope  is  not  good  enough  to  make  uim  a  credible 
witaess  agidst  the  prisoner :  now  the  prisoner's 
witness  being  proouoed,  saya  she  never  knew 
him  go  in  disguise,  or  wear  a  vnard  mask,  but 
once  he  wore  a  patch,  because  he  was  under 
some  ill  circumstancca  about  a  riot  in  Drwy- 
lane ;  every  body  nnderstaods  what  the  mean- 
ing of  that  was,  ms  drinking  of  healths  at  a  tlot- 
ous  assembly,  opea  the  lOtli  of  June,  and  h^ 
being  under  eome  praaecution  for  that,  ooca- 
sioncd  him  to  wear  that  disguise,  but  it  vraa 
notdeneli^hiiiderany  peraooy  or  doanymie- 


Bollhentiftythej,  he  is  mistaken  in  his 
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wiiBDM,  rf  Ihe  wimHng  1  lb<  Sm^tafetn  the 
<UI  of  February,  the  £y  before  the  last,  that 
tfiie  4Mi|pi  was  to  have  beea  enoated,  far 
whereae  he  laya,  that  Oudd  was  not  there  when 
he  eame  to  tlMnHy  yet  Gonn  was  in  the  oom- 
peay  at  that  timey  and  wheteea  he  ewears  po- 
sitiVcl y  that  they  diaoooned  of  tfiKng  u  pon  the 
•ame  deai|pi  to  aseaMinate  the  kine  the  next 
day,  as  was  agreed  the  Saturday  berore ;  Gunn 
heard  no  saeh  discowie.  Gunn  is  called,  and 
he  teiii  yon  he  did  coeoe  to  the  Son-tavein  at 
that  time,  with  Cmnbome  and*  captain  Porter, 
he  caiine  into  the  roooh  apd  he  Imrd  no  such 
dlicoiiiie.  They  did  open  it,  indeed,  that  Gunn 
bad  been  there  all  the  while,  and  if  so,  then  if 
tiicre  had  been  such  a  discourse,  he  must  have 
beard  it.  Gonn  has  been  examined,  and  does 
tdl  you  he  was  not  there  alt  the  while,  but 
went  out  and  was  absent  fhr  some  time,  about 
half  a  quarter  of  an  boor 

They  hare  made  a  question,  whether  captain 
Porter  came  in  when  Gunn  was  there?  He 
says  truly  he  thinks  that  captain  Porter  did 
eoflse  into  the  room  while  be  wse  there,  before 
be  went  out,  but  he  cannot  tell  certainly ;  he 
was  thcra  some  time,  while  he  was  there.  Then 
eaplaui  Porter  was  called  again,  and  captain 
^rter  does  say  he  knows  Gunn  was  there,  but 
whether  he  was  there  at  that  time  he  came  m, 
be  cannot  say  positiTelj ;  but  Gunn  savs  cap- 
tain Porter  was  going  u  and  out  sereru  times, 
aa  Porter  says  himself;  and  Gunn  was  absent 
lor  some  part  of  the  time.  Ro  that  I  cannot 
see  any  sorted  contradiction  between  theeri- 
dence  that  Porter  gives,  and  the  evidence  that 
Gunn  gives ;  the  one  is  uncertain,  and  so  is 
tbe  other  as  to  that  circumstance. 

But,  Gedtlcmeo,  they  would  infer,  that  if 
there  was  any  such  discourse  while  Gunn  was 
tbsre,  it  must  be  of  necessity  that  Gunn  must 
bSEve  heard  it ;  but  it  is  not  neocssa^  the  dis- 
eooree  should  be  when  Gnna  was  there :  cap- 
lain  Porter  swears  positively,  that  there  was 
■Qeh  a  discourse  of  going  the  next  dav  topur- 
■oe  the  design,  and  M  says  he  thinks  Gunn 
was  not  present  at  that  time  when  thediseourse 
was,  and  Gunn  says  he  was  abeent  some  part 
«f  the  time: 

And  so  I  must  IcaTe  it  to  you :  upon  the 
whde  matter,  if  Mr.  Cranbnme,  the  prisoner 
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at  tbe  bar^  did  oonsent  and  agree  to  act  in  this 
bloody  and  wicked  design,  then  you  are  to  find 
him  guilty ;  if  yon  are  not  satisfied  of  that  upon 
the  evidence  you  have  heard,  or  you  think  there 
is  any  inconsistency,  or  incoherence  in  the  tes- 
timony on  the  one  side,  and  the  other ;  and 
that  there  is  good  reason  to  disbelieve  the  evi- 
dence sgainst  the  prisoqer,  then  you  are  to  ao- 
quit  him.  You  have  bean!  your  evidence,  and 
you  had  best  consider  of  it. 

C/.  qftkeCromn.  Who  keeps  the  jury  ? 


Then  the  Jury  withdrew  to  consider  of  their 
verdict,  and  about  a  quarter  of  an  hour  after 
returned. 

CL  <f  Ar.  Gentlemen,  answer  to  yoor 
names,  John  Cainef 

Mr.  Caiae.   flcre.    (And  so  of  the  rest.) 

QL  tfAr.  Are  you  all  agreed  of  your  ver« 
diet  P— Jury.  Yes. 

CUrfAr.   Who  shall  say  Ibr  you? 

Jury,  Foreman. 

CL  cfAr,  Charlea  Cranbume,  hold  qp  thy 
hand,  {which  he  did).  Look  upon  the  prisoner  s 
how  sav  ye,  is  he  guilty  of  the  hi^treason 
whereof  lie  stands  indicted,  or  net  gmlty  ? 

JF'orsffMW.    Guilty. 

CLqfAr.  What  goods  or  chattels,  lands  or 
tenements,  had  he  at  the  time  of  tha  treason 
committed,  or  at  any  time  since  ? 

Foremam.    None,  to  our  knowledge. 

CL  9fAT.  Then  hearken  to  your  verdict  aa 
the  court  hath  recorded  it.  Vou  si^  that 
Charles  Cranbume  is  guiltj  of  the  high«tveaseii 
whereof  he  stands  indicteil,  but  that  he  had  no 
goods,  chattels,  lands,  or  tenements,  at  the 
ttme  of  the  higb-treeson  committed,  or  at  any 
time  since,  to  your  knowledge,  and  so  yon  say 
aU.— Jtt/y.  Yes. 

Mr.  Cotne.  My  lord,  the  jury  humbly  do* 
sires  they  may  be  dischaiged  nom  their  ali^ 
tendance  to-morrow. 

X.  'C.  J.  We  cannot  do  it,  nnlem  the  jury 
be  full  without  them ;  if  Ten  come  early,  wm 
shall  dispatch  you  prsseotly, 

I 

Then  the  Prisoner  was  taken  from  tbe  bar, 
and  the  C6urt  wyonmed  till  seven  o'clock  the 
naxtBiombg. 
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388.  The  Trial  of  Robert  Lowick,  for  High  Treason ;  i  Willxah 

III.  A.  n.  1696^ 


April  ^t,  1696. 

This  d«y  the  japtic^s  of  Qyer  avd  , 
holden  for  the  countj  of  MioillMex,  net,  and 
the  oouit  was  rammed  by  proclamation  io  usQal 
rorm. 

Clerk  €f  the  Arrm^nmentt.  Keeper  of  New- 
gate, fet  Robert  Lawick  to  the  bar,  Mieb  ww 
done).  Yqa  thepnaoner  at  the  biir»  Itobart  I40- 
wick,  those  men  that  you  shall  hear  called 
and  persooallT  appear,  are  to  pass  between  oar 
asvereii:!!  lord  the  king  aod  von,  Qpop  trial  of 
your  life  and  death ;  if  therefore  you  will  cbal- 
MOgethem,  or  any  of  them,  year  time  is  to 
■pMc  mito  them  as  tfiey  eome  to  the  book  to 
*  he  sworn,  and  before  they  be  sworn. 

Mr.  3dompei9on,  If  your  lordship  pleases  to 
finroar  me  with  one  word  for  the  prisoner  at  tiie 
bur,  1  shall  not  tronUe  voar  lordship  with  any 
thing  timt  was  urged  by  the  gentlemen  that 
were  of  eounsel  yesterday,  but  f  shall  rely 
upon  something  tnat  has  not  yet  been  spoken 
to.  My  lord,  they  have  not  lajd  any  time  or 
place  where  the  <ionsent  or  agreement  was,  for 
me  forty  men  that  were  to  set  upon  the  king 
imd  his  guards:  there  is  a  time  laid  before 
where  they  met  and  dtsooursed  of  the  ways 
and  means  how  to  assassinate  and  loll  the  king ; 
hot  when  it  comes  to  the  *  Assensenyit,  con- 

*  senserunt,  et  agreaTeraat,'  with  submission, 
tills  being  another  act,  there  ought  to  be  ano- 
ther  time  and  ii4aoe  laid,  and  for  that  1  shall 
cite  your  lordship  two  or  three  cases ;  for  men 
may  meet  and  uropose,  and  discourse,  and  con- 
sult of  such  things,  though  (hey  be  very  ill 
thmgu,  and  yet  that  may  not  be  treason.  It  is 
the  agreement  that  is  the  treason,  and  so  it  was 
held  in  osptaiu  Blague's  Case  about  taking  the 
Tower.  Tiiey  may  meet  at  one  time  and  place, 
and  at  anodier  tim6  and  place  they  may  agree, 
m  Dyer,  68  B.  and  69  PI.  S8.  A  man  was  in- 
dioM  for  muidar,  That  he  al  such  a  placa  in 
ilid  upon  the  person  that  was  murdered,  *  in- 

*  sultum  fecit,  et  ipsum,'  the  peraon  that  was 
murdered,  *  cum  qaodam  cnlteilo/  of  such  a 
price,  *  percussit ;'  aud  he  does  not  shew  the 
place  where  he  struck  him,  nor  had  the  indict- 
ment the  words,  *  ad  tunc  et  ibidem,'  and  there- 
fore the  court  held  it  void :  so  it  is  likewise 
ruled  in  Goodrick's  Case,  Hell.  35  et  119,  and 
therefore  in  indictments  for  murder,  since  they 
generally  set  forth  not  only  the  time  and  place 
of  the  assault,  but  likewise  of  the  blow ;  so 
likewise  in  things  of  a  more  inferior  nature,  as 
rescues  retamcd  by  the  sheriff,  that  the  Capias 
was  serred,.but  does  not  shew  where  the  rescue 
was;  or  though  be  shews  where  the  arrest 
was,  and  an  *  et'  coupled  the  rescue  to  it,  yet  it 
was  adjudged  an  ill  return.  Dyer  69,  PI.  f  9, 

•  See  Holt,  688. 


10  £dw.4.  15Fitv.  Bet.  Vice.  82  Bro.  Bet. 
Det.  Bre.  97,  and  Error  193.  Palm  564,  ^od 
in  Noy  114],  there  are  these  words,  Note,  (t 
was  mored  in  dischaige  of  rescue,  the  reUmi 
waStthatthejr,  wa.  4.  B.  aforesaid,  the  bailifis, 

*  ad  tunc  et  UMdem  vulneraveruot,'  Ace  Ana 
the  aforssaid  Qeorge,  &c.  *  Rescuseruni' 
without  '  ad  tunc  et  ibidem,'  reliErred  only  to 
the  *  ruloeravenmt,'  and  not  to  the  *  rescusa- 

*  runt,'  and  therefore  the  return  was  aiyudgad 
insufficient;  for,  my  lord,  although  in  con* 
▼eyanoea,  a  clause  or  word  in  the  bctfinning  or 
end  may  refer  to  the  whole,  yet  in  inaictme|ita» 
erery  sentence  musft  be  certain,  plain,  and  ez- 
prsss,  and  luitna  its  own  time  aod  ulaee :  there- 
liMne  in  Noy's  Bop.  139t  Raymond  wasindictsti 
for  stopping  a  cross- way  leading  from  a  oertain 
rille  oalled  Stoake,  into  a  rilie  called  Meltoni  in 
the  county  of  Dorset,  and  the  indictment  waa 
quashed,  oecaose  in  the  *  county  of  Dorset'  shall 
refer  only  to  Mdton,  and  not  to  both :  so  an 
indictment  of  forceahle  entry  into  a  messuage 
'  eTJstens  liberom  tenementnm'  of  J.  S.  is  not 
good  for  want  of  the  words  *  ad  tunc,'  though 
the  participle  *  ezistens'  does  strongly  imply 
that  it  waa  bis  house  at  that  time,  3  Uro.  75^. 
Hot.  73.  Noy,  131.  PaUii.  496.  Bridg.  68. 
2  Cro.  S14,  et  610.  Sid.  102.  Lai.  109,  &c. 
And  my  lord  Coke  tells  us  in  Calvin's  Case, 
5  B,  tliat  indictments  of  treason,  of  all  others, 
are  the  most  curiously  and  certainly  indited 
and  penned;  and  all  those  that  J  ha^o  seen 
and  ohserred,  hare  oontsined  naore  oertaiatjF 
than  the  indictment  now  before  your  lordship. 
In  Ranald  Tucker's  Case,  tne  indictmsiit 
was.  That  he  and  Thomas  Place  apud  Bridg* 
water,  in  Com.  Somersett.  pnsdict.  oompaa* 
sarerunt,  to  kill  and  depose  tne  king,  Stc.  ami 
to  bring  their  treasooable  purposes  to  effect, 
they  the  said  Reginald  Tucker  and  Thomas 
Place,  the  same  day  and  jewt  at  Bridgwater 
aforesaid,  in  the  county  aforesaid,  against  |ha 
king,  with  a  great  nsnltilude  of  people,  arrayed 
in  a  warlike  nrnmer,  Tiz.  with  awords,  dfo^ 
'  seipsos  illicite  et  proditorie  insimol  ad  tunc  et 

*  ibidem  congregaTcrunt .  et  assemblayeront  et 

*  guerram  publicam  contra  dictum  Dominum 

*  Regem  apud  Bridgwater  pneJict  in  Com. 
'  praraict.  dicto  Ticesimo  Die  Junii  Anno  prime 

*  supradicto  proditorie  paraverunt,  ordinaverunt 

*  et  leTareront.'  So  in  the  indictment  of  Gate, 
as  it  is  set  forth  at  large  in  a  plea  in  bar  of 
Dower,  brought  by  his  wife,  he  with  force  and 
arms,  '  apud  villam  de  ^are,'  &c.  assembled 
with  a  great  many  persons,  *  ethelluin  crudele 

*  contra  dictam  Dominam  Regiaam  apud  Ware, 

<  preedict.  ad  tunc  folso  et  proditorie  publicaWt 

*  et  levarit,  ac  insuper  ad  tunc  et  ibidem  false  et 

*  proditorie,'  proclaimed  the  duke  of  Northum- 
berland, to  be  lieutenant-general  Of  their  forces; 

<  et  etiam  foJso  et  proditorie  ^nid  Waft  ^sdict. 
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•  td  tdlKJ,'  poclftltn«d  the  Itd^  JeHn  Bodley 
wxtetk.  Tbn  i4  in  Bendlowe's  Reports,  (Hib- 
Itsfaed  bj  seijeant  Rowe,  fol.  55,  pkcito  91. 
So  Id  the  earl  of  I^eAter's  Cue,  F\tmd.  Com. 
589,  the  indictmeBt  is  laid  modi  af\er  the  same 
manoer,  and  many  other  indictments,  which  at 
present  f  am  miwiHin^  to  troiible  your  lordship 
with ;  and  this  beia|f  one  of  a  neur  form  and  of 
the  first  impression,  I  hope  your  lordslrip  will 
llold  it  insufBcieut.  And,  my  lord,  when  they 
gfo  farther,  and  say,  *  £t  quiiibet  eomm  prodi- 
'  torie  super  se  suscepit  esse  unum,'  there  is  no 
place  or  time  alleged  where  that  was  done, 
wbidi  of  necessity  should  be  mentione4 :  fhr  it 
is  a  constant  rule  in  onr  books,  that  what  is  is* 
suable,  ought  to  have  a  place  where  it  may  be 
fried.  Now,  this  is  issuabte,  and  the  most  ma- 
terial thin^  in  the  indictment  is,  for  compassing 
the  king's  death.  The  overt-acts  are,  That 
Christopher  Knightley  the  prisoner,  and  two 
others,  did  consult  to  kill  the  king ;  and  after- 
wards dhi  agree  how  to  do  it,  vis.  by  forty 
horsemen,  onorum  these  should  be  four,  and 
every  one  or  them  did  agree  to  be  one ;  then 
coiuca  the  other  overt-act  of  providing  arms  for 
them.  Now  suppose  they  should  not  prove 
the  last,  vi2.  the  providing  arms ;  then,  my 
hyrd,  they  must  resort  to  one  of  the  other  overt^ 
acts,  that  these  four  did  consult  and  agree  to 
kin  the  king ;  or  that  these  four  did  agree  the 
immuer  how  to  do  It,  as  is  laid  in  the  indict- 
nen  ;  and  it  is  plain  they  must  fai!  of  proof  of 
cither  of  these ;  for  by  the  not  prose^intiUg  any 
one  of  the  name  of  Christopher  Knightley,  but 
^refhrin^  a  new  indictment  aeainst  one  Alex- 
ander Knightley,  it  appears  tnat  Christopher 
Knightley  was  not  there ;  and  the  proving  Aese 
three  othen  making  a  consult  ana  agreement, 
is  not  a  proof  of  the  same  overt- act  that  is  laid 
ID  the  indictment,  as  it  ought  to  be  by  the  late 
act ;  unless  they  can  prove  th^t  a  consult  of 
three  is  a  consiitt  of  four :  and  if  it  he  answer- 
^  cd,  that  it  Is  alleged,  that « Quiiibet  coram  su- 
'  per  se  suscepit,'  then  will  that  eome  to  be  is- 
auable,  and  tne  most  material  part  of  the  iil- 
dictmeiit ;  and  consequently  a  place  ooght  to 
have  been  laid  where  it  should  be  tried ;  this, 
my  lord.  Is  a  distinct  sentence  of  itself,  It  is  in 
a  parenthesis,  and  though  you  take  it  away, 
the  sense  of  what  remains  is  perf^  and  intire; 
and  consequently  this  sentence  is  or  should  be 
intire  of  itself,  and  therefore  ought  certainly  to 
be  expressed.  Besides,  if  your  lordship  pleases, 
it  is  not  positively  laid,  what  these  persons  se- 
verally undertook  to  be,  there  is  indeed  men- 
tion made  before  of  fWty  horsemen,  agreed 
upon  to  set  upon  the  kin^,  then  comes  the 
parenthesis,   *  Quorum  iidem  Christophorus 

*  Kniffhtley,    Robertos   Lowick,    Ambrosius 

*  Ildokwood  et  CarolusC^anbumefbrentqua- 
*  tuor,  et  quiiibet  eomm  proditorie  super  se 

*  suscepit  esse  unum.'  It  is  perhaps  expressed 
fully  enough  by  the  word  <  Quorum,'  that  it 
was  agre^  these  should  be  four  of  tlie  forty 
horsemen;  but  there  wants  the  repetition  of 
the  word  '  Quorum,'  to  express  what  they  se- 
Terally  engaged  to  be ;  and  the  word  '  et'  can- 


)  fiotjoin  aiid  eomieet  Itie  senteneee :  fbr  *  forent* 
and '  eoaeepit'  dlfAn*  not  only  io  numbtf,  but 
also  in  mood  and  tense,  and  the  sense  is  dot  ne* 
eessarily  coherent ;  for  it  might  be  true,  that 
the  majority  of  the  company  might  agree  these 
should  be  four,  and  yet  they  themselves  might 
dot  severally  engage  therein,  and  one  or  some 
of  them  might  undsrtake  it,  and  yet  the  oem* 
pany  not  agree  to  it ;  and  it  cannot  be  mended 
by  tntendmeot.  There  was  Vaui's  Case,  iA 
the  4  Rep.  44 ;  he  was  iddicted  for  murder,  fhr 
pereuading  a  man  to  take  Cantliaridee ;  it  wae 
laid,  That  he '  persuadcAat  eandeoi  Niehelaittfi 
'  recTpere  et  bibere  quendam  potum  Hrixtdtii 

*  cam  quodam  teneno  .voeat.  Caotbaridei ;' 
and  the  indictment  says^  •  Quad  pradieliis  fii^ 
'  eholana  deadens  prttdietom  poraffl  euiii  Ye- 
'  neno  prcdicto  fore  intoxleatiim,  sed  fidem  ad- 
'  htbens  dicid»  perswasioni  WUIiehnl  raeepit  et 
*bibit$'  but  does  not  say,  *  venendiii  prflMJie>» 
« tum,'  but  yet  it  adds,  'Per  quod  pnedietds  Nl- 

*  eholaus  immediate  poM  reee^ionefn  veoeai 

*  pnedieti'  Umgu ished  and  died ;  here,  one 
would  think,  was  a  suffieieni  implicationi  that 
he  look  and  drank  the  polaeii ;  but  it  was  ruled, 
that  wme  of  these  words  were  sufficieut  to 
maintaitt  the  indiotmeni ;  fbr  the  metier  ef  the 
indkjtment  ought  to  be  plaitt,  etpreas,  atid  eer- 
tflin,  and  ahaUrtot  be  maintained  by  afgntiittit 
or  inlplh»tk>n,  and  therelbre  fbr  waM  «rthose 
words  the  iodietmeat  wta  held  httuSeiekit,  and 
the  man  agftiif  indicted^  f^  that  effenee)  and 
there  ieema  miteh  mere  inoerlainty  hi  tMe  in- 
dfotnikent,  and  therefbre  I  hmnUy  pray  yo«r 
lordslrip  that  it  may  be  quashed. 

Sir  B.  Shower.  My  lord,  we  think  the  ok- 
ieetien  n  fully  pot,  and  tbeilrfore  we  desire  to 
have  their  answer  to  it. 

Ati.  Oen.  (sir  Thomas  Trevor).  We  think, 
my  lof^,  this  olMection  will  receive  a  very  plaili 
answer.  The  indictinent  sets  forth.  That  at 
Bueh  a  place  the  prisoner  at  the  bar  did  ima- 
^ne  and  compass  the  death  of  the  king :  therk 
18  a  particular  case  where  the  imagining  waa, 
and  that  they,  to  aeoompliah  that  treaseo,  in 
oompaasiog  and  imagimDg  the  death  of  tii« 
king,  did|  among  others, '  poatea  eisdem  die  et 
'  anne  ^md  parochiam  prndictam,'  n»eet  and 
eonsnlt,  <Sko*  so  there  is  the  same  place  set 
forth  agam,  Wherein  they  did  meet  and  consoH 
of  the  weys  and  mealis,  end  time  and  niaee, 
when,  where,  and  how  to  assassinate  the  king: 
and  immediately  it  fMiown, '  et  consenaernot  et 
<  agreaveront,'  Set.  thai  forty  men,  whereof 
th^  were  to  he  fmr,  akd  every  one  of  theili 
undertook  to  be  one,  should  do  so  nnd  so.  NfiW^ 
ray  lord,  say  they,  it  is  net  said  that  the  agteq- 
ment  that  there  should  be  fbrty  men  to  ito  it, 
was  at  the  same  time  and  place  where  they 
did  meet  and  consult  about  the  Ways  and  tteane : 
but,  my  lord,  with  sabmiasion,  it  i^  very  plain, 
ttiat  the  agreement  ibr  fnrty  men,  and  the  par- 
ticular agreement  for  them  to  be  of  the  nuea- 
her,  is  but  the  effcet  of  the  conauUation  that  hi 
mentioned  Just  before :  for  It  b  said,  they  eon*' 
snUed  how  they  should  do  it,  and  they  agreed 
to  de  it  in  this  aaanner ;  the  paitlenlar  mann« 
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itwt forth  imiiMNliately  «fter  thai,  it  ii  nid 
tbev  did  eooBoIt  of  the  mumer ;  so  thalf  n^ 
lore,  it  is  psrt  of  the  former  senteooe ;  a  parti- 
cttterisio^  of  what  they  did  agree  apoo  at  that 
eonsoltation ;  bat  it  is  no  distinct  overt-act:  if 
it  had  been  a  distinct  overt-act,  then  the  cases 
that  have  boen  cited  by  the  cooosel,  do  shew, 
that  there  shoold  be  a  particular  time  and  place 
inentiooed  for  every  overt-act ;,  but  this  is  only 
a  part  of  that  overt-act  that  was  meotiooed 
geneffally  before:  this  tells  you  particularly 
what  the  means  were  they  did  agree  upon,  and 
the  sentence  is  not  comolete  till  you  have  gone 
over  this ;  so  that,  ray  lord,  with  submission,  it 
hiKl  been  very  improper  when  they  agreed  at 
sooh  a  time  and  place,  of  the  means  and  ways 
how  it  shoold  be  efieded,  then  to  set  forth  tliat 
it  was  at  the  same^me  and  plaoe  where  they 
did  cooBultof  the  ways  and  means,  that  cannot 
he  proper ;  for  it  is  not  laid  at  first,  that  there 
was  any  partienhu'  wav  proposed,  hot  only  in 
genem^  they  consulted  of  the  wavs  and  meansi 
uerefore,  mv  lord,  all  this  that  Sir.  Mompesson 
,  has  said,  will  not  be  pertinent  to  this  case,  it  is 
impossible  to  have  been  otherwise ;  it  is  but  a 
part  of  the  sentence ;  and  it  is  not  complete  till 
you  have  gone  over  the  several  particularB :  as 
to  the  Case  of  a  *  Rescouc,*  that  is,  the  offence 
upon  which  the  matter  is  to  be  grounded ;  the 
<  Verberavil*  and  '  y nhieravit'  are  not  the  res- 
cuing; but  where  ther»  is  act  one  sentence 
complete,  till  you  come  to  the  end  of  these 
words,  there  it  must  be  all  taken  together;  so 
it  is  htfe,  they  consulted  of  the  way,  and  agreed 
this  to  be  the  way,  which  they  set  forth  in  par- 
ticular: itis  joinel  to  the  former  part  of  the 
sentence,  and  the  whole  is  not  compkle  with- 
out it 

Sol,  Gen.  (sir  John  Hawles).  With  sub^ 
mission,  my  lord,  it  cannot  be  otherwise,  nor 
can  they  onke  it  sense  otherwise. 

L.C.J,  (sir  John  Holt).  They  sty  you 
mi^bt  and  ahould  have  put  in,  *  ad  tunc  et 
*  ibidem.' 

SoLGen.  With  subnussion,  my  lord,  I  say  it 
cannot  be  repeated  again:  indeed,  if  you  would 
make  it  like  the.case,  as  Bfr.  Mompesson  would 
have  it,  that  forty  men  did  agree  to  it,  and 
forty  men  did  it,  it  were  necessary  to  name 
time  and  nlaoe,  as  it  is  in  the  case  of  murder : 
that  he  did  agree  to  murder  Um,  and  afUr- 
wards  knocked  him  on  the  head,  there  you 
•ball  lay  time  and  place  where  he  agreed,  and 
where  be  did  the  act,  for  there  is  an  act  done ; 
but  iu  this  case  there  is  no  act  done,  but  only 
an  agreement  that  forty  shoold  do  it,  whereof 
these  four  were  to  be  part  of  the  number.  Now, 
they  cry,  you  do  not  say  what  these  four  were 
to  be  for.  Yes,  we  do:  the  forty  were  to  do 
such  an  act,  and  these  were  to  be  four  of  that 
forty,  and  every  one  of  them  undertook  to  be 
one ;  so  that  it  cannot  be  expressed  otherwise 
than  it  is;  for  what  they  say  of  the  indict- 
ment's being  not  in  the  same  form  that  other 
indictments  are,  that  will  be  no  aigument  at  all ; 
for  it  does  not  foltow,  thut  there  most  be  one 
otpretsedfona  of  an  indictment;  ofrigtat  there 
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medivers  forms  oiriudicimsnls>  and  aDjof  them 
good,  because  indictments  Ore  to.  be  ftamed 
according  to  the  particular  case,  and  th^  can* 
not  put  me  an  milanoe  of  such  a  pnrtiealar 
case  as  this.  As  to  that  of  the  mistake  of  the 
name  of  Knigbdey ,  that  no^piestksiably  can  be 
no  objection  at  all:  for  bow  does  it  sppear  to 
the  court,  that  this  is  against  the  same  pemn 
that  was  before  indicted  by  the  name  of  Chris- 
topher ?  there  may  be  another  Christopher,  for 
aught  they  know :  but  1  will  supfKioe,  that  the 
consult  was  proved  not,  as  it  is  laid,  that  there 
were  to  be  four ;  but  only  that  tliey  were  to  be 
three  of  them,  it  #ould  lie  well  enougli  against 
the  prisoner  at  the  bar,  if  he  be  proved  to 
be  one. 

BIr«  CtNNfert.  First,  we  have  here  laid  a  time 
and  place  ror  the  treasonlidleged  in  the  indict- 
ment, and  also  for  the  two  overt-acts,  how, 
when,  and  where  it  was  to  be  done,  and  the 
providingofarmsforit;  and  for  this  particdar 
of  the  forty  meiK  that  they  would  have  us  put 
the  '  sd  tunc  et  ibidem' to  that,  is  but  part  of  the 
overt-act,  which  was  before  alleged;  for  the 
first  overt'SCt  mentioned,  is  the  meeting  and 
consulting,  and  there  we  lay  both  time  and 
place ;  that  on  such  aday,and  at  sucha  place, 
they  did  meet  and  coosofiof  the  way  and  man* 
ner  how  to  do  such  an  act :  and  then  we  con- 
tinue on  the  sentence,  by  particulaiizing  hoir 
it  was  to  be  effected;  that  tney  dki  agree  there 
should  befovty  horsemen  to  do  it,  whereof  they 
weretobefirar:  this  b  but  a  part  of  the  overt* 
act,  which  is  the  consulting  and  agreeing  upon 
the  ways  and  means;  this  particular  means 
agreed  upon,  being  but  the  result  and  eflect  of 
the  consultation  bmre:  so  that  we  ooncenre 
there  is  no  want  of  time  or  place  upon  which  to 
take  issue  in  this  case. 

Mr.  Camper,  My  lord,  I  think,  with  sob- 
mission,  there  is  nothing  in  their  oljection,  and 
I  take  it  to  have  received  a  full  answer  already : 
yet  I  wouU  ask  one  thing  of  the  genilemeQ  of 
the  other  side,  had  the  sentence  run  without 
the  wmds  '  de  iis  modis  et  mediis,'  dtc.  which 
follow  afier  the  word  *  oonsnltavit,'  and  before 
the  words  ^etagreavit;'  in  this  manner,  Thet 
they  dul  then  and  there  tnutoroosly  treat,  pro* 
pose,  consult,  and  agree,  that  forty  horsemen, 
or  tfaembouts,  whh  gmis,  and  so  forth.  If 
tiien  there  had  been  anv  colour  to  think  it  ne* 
cesMiy,  that  it  should  be  laid  in  this  mannor. 
That  mey  did  then  and  there  trahorsusly  treat, 
and  then  and  there  traitorously  propose,  ana 
then  and  there  ^traitorously  consult,  and  did 
then  and  there  traitorously  agree:  and  if  not, 
then  I  would  desire  them  to  tell  me  why  *  then 
*'  and  there'  is  more  necessary  to  one  verb  ^  did 
*agree,'  than  it  is  to  all  the  rest,  in  sense  and 
common  speaking.  The  only  use  of  a  con- 
junction copulative,  is  to  derive  the  force  of 
some  words,  in  a  sentence  foregoin|[,  down  to 
a  sentence  foltowiog,  to  avoid  repention ;  and 
here,  though  after  the  consultation  be  put, 
many  words  that  rdate  to  that  matter,  by  way 
of  paranthesis ;  yet  the  *  ad  tunc  et  ibidem'  still 
does  refor  to  all  the  Tcrba  foUowing,  betng 
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joined  %y  the  oCNyaiictioii  oopolsttTe ;  it  dioee 
not  ▼«▼  the  cise  at  all,  the  poCtingf  id  that  |ia* 
reBthens;  HtsBotfHthstaBdiD^htttaaoiieeeB- 
t^Doe;  tail  theeappoeiiig  that  the  pareuthens 
stood  out,  makea  it  tery  plaio,  there  can  be  no 
ooNmr  to  ea^  there  wanted  a  repetition  of  the 

*  ad  tone  et  ibidem'  to  every  Terh. 

Sir  B.  Shower.  With  flnbmissioD  to  yoor 
lordsbip's  judt^roent;,  there  Is  no  answer  made 
to  this  objection.  I  do  agree,  if  there  bad  been 
aeferal  verbs,  and  no  other  wvMds  had  inter* 
vened,  that  an  '  et'  woold  have  oonpled  all  to- 
gether, and  you  nead  not  have  refieated  ■  ad 

*  tunc  et  ibidem'  to  every  one :  bat  here  is  a 
fact  after  the  verbs,  that  makes  one  complete 
entire  sentence ;  ami  if  this  of  the  forty  men 
were  left  out,  it  had  been  a  fipood  sentence,  that 
they  did  propose  and  treat  how,  where  and 
when ;  that  is  a  sentence  of  itself,  the  consult- 
ing' and  the  treatuig  of  the  ways  and  means : 
hot  then  they  say, '  and  they  did  agree  and  as- 
sent that  forty  should  do  it :'  now  there  is  no 
■eeessity  for  the  intarnreting  of  these  words, 
That  they  shonld  cousait  and  agree  at  the  same 
place  and  time ;  there  is  no  necessity  to  con- 
join this  agrsmnent  for  the  Ibrty  men  with  the 
oonsultntion ;  they  might  propose  and  consult 
at  one  time  and  place,  aiijl  not  agree,  and  after- 
wards agrse  at  another  time  and  place:  it  is 
aot  a  speoiflcatten,  or,  as  they  call  it,  a  specific 
aoeounV.  of  the  consultation,  nor  a  necessary 
effect  of  it,  80  as  to  make  it  necessary  to  join 
them  togedier;  they  might  meet  and  consult 
at  one  time  and  place,  mx$x  another  time  and 
pkee  they  might  agree  that  forty  should  do  it ; 
and  therefore  when  voo  say  at  one  time  and 
plane  they  did  consult  and  propose,  and  after- 
wards they  did  agree ;  it  is  not  necessarily  im- 
{died,  that  it  must  he  at  the  same  time  and 
place ;  and  when  it  is  not  necessarily  implied, 
wn  thmk  it  neoesmj  m  indictments,  for  oer-> 
tainQr-sake,  to  haea  *  ad  tnnc  et  iMem'  in-> 
nerted  again. 

Mr.  JMONipetion.  My  kml,  Mr.  Solicitor  saysi 
That  as  to  other  precedents,  that  does  not  make 
it  necessary  that  this  should  be  like  them ;  and 
thit  it  is  no  aigoment  that  it  ottght  to  be  so 
here.  My  lord  Coke,  in  Calvin's  case,  tells 
ns.  That  by  precedents  the  law  is  known,  and 
that  indictments  of  treason  are  of  all  things  the 
neetcnrionsljr  penned;  and  it  is  common  to 
infer  the  law  is  so,  because  usnally  it  is  so  in 
the  preMdenta  of  indictments.  Itr.  Solicitor 
eays  likewise.  That  there  may  be  a  Christopher 
Knightley  besklea  an  Al^mMcr ;  but  I  cannot 
take  that  fhr  an  answer  to  the  ezccfition  I  urge, 
which  is  the  want  of  <  ad  tnao  et  ihklem'  at  the 

*  Quomm,  and  the  <  Qailibet ;  for  the « anilibet' 
majf  cometobeint|nestkHi  as  the  most  mats- 
rial  part  of  the  indictment,  because  the  fgree- 
ment  of  the  loor  upon  the  meeting  of  the  four 
is  alleged  as  an  overt-net  Now,,  with  soh- 
misskin,  th^  must  prove  the  asssmMy  of  the 
whole  four,  or  they  do  not  prove  the  ovect-act 
mucewlyhnd;  then  ns  to  the  ^QuUibet  sos- 
<  oepit,' which  in  tl»  aoitinalarint  pait»  it  iMt 
no  time  nor  plane. 

TOL.  XUI^ 


AiU  Gen,  t^o  sure :  wf  ^o  not  need  to  pfV>i^ 
all  four,  for  it  is  a  dfartinct  ofi^eoce  in  each,  and 
if  any  one  undertook,  it  is  well  enough  against 
him  7  and  ibr  the  time  and  place  we  tell  yon  it 
is  part  of  the  former  sentence,  and  makes  but 
an  iotire  cue. 

Mr.  MompetMm.  As  for  the  residue  of  thn 
verbs,  if  they  had  been  omitted,  it  had  been 
good  sense ;  but  this  is  a  perfect  intire  seiiteoee 
of  itself,  when  it  tells  you  what  they  coosullnl 
and  treated  of,  as  in  the  Case  of  the  Rescue 
that  I  put ;  .if  it  had  istopped  there,  it  had 
been  a  good  sentence  without  the  *  Vuloera- 

*  venint.'  » 

Att.  Gen.  The  *  Rescous'  is  the  offence  in 
that  case,  the  other  is  dMtitict :  but  here,  ia 
this  case,  nothing,  can  lie  plainer  titan  that  all 
is  one  act,  as  we  have  laid  it.  That  at  such  a 
time  and  place  they  did  consult  ami  iff  at  of  the 
ways  and  means;  but  then  there  i«  no  agfrt^e- 
ment  mentioned  tilt  after  we  have  siiiil  they  did 
consult  of  the  Ways  and  means,  and  did  agree 
tnat  this  should  be  the  way :  this  is  certainly 
one  entire  sentence  that  sjiews  what  the  agree- 
ment lias  upon  the  consultation  as  the  result 
of  it. 

Mr.  Cozpptr.  As  to  what  sir  Bartholomew 
Shower  says.  That  we  ought  to  repeat  the  '  ad 

*  tunc  et  ibiffem,'  unless  the  sense  of  the  words 
implies  a  necessity  that  the  consultation  and 
the  agreement  should  be  at  one  time  and  [dace; 
My  lord,  there  can  be  nothing  in  that,  for  it 
does  not  arise  from  the  necessity  of  the  thing 
one  way  or  the  other ;  but  we  take  it  as  an  in« 
tire  sentence,  and  that  the  whole  matter  is  suffi- 
ciently connected,  and  laid  to  one  time  and 
place,  though  it  might  be  divided,  it  most  bn 
taken,  as  alleged,  to  be  one  intire  fact,  or  rise 
it  recurs  to  the  same  objectioo,  thsit  '  ad  tuno 
'  et  ibidem'  must  as  well  be  put  to  every  verb  9 
for  it  is  possible  they  might  propose  at  one  timn 
and  place,  and  consult  at  another,  and  debfta 
at  another  as  wdl  as  agree  at  another :  so-that 
nothing  is  to  be  argued  from  the  uecessity  of 
the  thing  more  in  one  case  than  the  other  s  for 
one  man  might  propose  it  in  one  place,  and  thn 
rest  might  men  shake  their  heads  at  it ;  and 
then  they  might  again  meet  and  consult  at 
another  place,  and  afterwards  agree  at  a  third : 
but  when  it  is  said  *  then  and  there'  they  did 
meet,  consult,  and  agree,  it  cannot  be  u^fder- 
stood  bat  that  the  agreement  was  at  the  ssmn 
time  and  nlace  with  the  meeting  and  consult. 

Sir  fi.  Skower,  But  tfaia  can  be  no  answer 
that  Mr.  Cowper  gives  now,  for  proposing,  and 
oonsnitingt  and  treating,  and  debatugi  are  all 
of  the  iame  signification ;  for  one  man's  pro- 
posing In  another,  and  the  other's  pronasing  to 
bim,  is  consulting,  treating,  and  dmttng;  but 
now  ooosnhing  and  agreeing  arc  difiereni 
thinffs. 

Mr.  Camper.  So  is  proposing  and  consult* 
ing:  one  may  propose:  bot  there  must  heal 
least  two  to  conauH:  thcie  is  that  nioediAr* 
once  between  th^pi. 

Sir  B.  Shomtr.  Every  one  must  agree  fbr 
hinipll  and  thntmwt  ha  oectainl/  kid  witb 
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time  and  place,  lei  the  proposal  and  oonsnlta* 
tioa  be  what  it  will. 

£.  C.  J.  Mr.  MompeMon  pats  that  Case  in 
Dyer  upon  an  indictment  of  marder,  That  on 
such  a  day,  and  at  such  a  placed  the  party 
m^e  an  assault  upon  the  persons  slain,  *  et 

*  percuisil^ ;'  but  does  not  say,  *  Et  ad  tunc  et 
^ibidem  percussit,'  and  for  not  ailing*  that, 
the  indictment  was  held  nought. 

Ati.  Gen»  My  lord,  that  is  a  different  case 
from  this,  because  *  insultom  fecit,'  and  the 
'  percussit,*  are  different  crimes ;  there  is  a 
great  difference  between  an  q^ault  and  a 
stroke :  but  here  it  is,  That  they  did  propose 
and  consult  of  the  ways  and  means,  and  agreed 
vfKHi  this  particular  way ;  that  is  the  same 
thing ;  it  is  not  an  entire  sentence  till  you  come 
td  the  end  of  it,  then  it  is  complete  when  ^oa 
shew  what  was  the  effect  of  the  ooDsakation ; 
what  they  were  igreed  npon,  and  not  till  then. 

Mr.  Mcmpeuon.  A  man's  holdini;  up  his 
band  ie  an  assault,  but  he  most  actoaliy  atiike 
to  be  gvSky  of  murdeir :  so  a  mail  may  debate, 
and  ^et  not  sigite :  it  is  the  agreement  that  is 
the  treason. 

L:  C.  J,    Read  the  Indictment. 

CL  of  Ar,  *  Decimo  die  Vebrtiarii  aand 
<*Regni  d9ctt  Bominr  Regis  nunc  septimo,  et 

*  diTenlis  alils  dMcis  et  vicibns,  tam  antea  qa%m 
'  pofttea,  apod  Parochiam  Sancti  Pnuli  Cot ent* 
'  Garden;  pnedict,'  in  Comitata  prsdict',  fals^, 
'^malttioi^,  diaboHc^,  prodilori^,  oompassave- 
*Tunt,  imaginati  et  machinati  fuemnt,  cxoogi* 

*  tavemnt,  designa?emnl  et  intendehsnt  dictnm 

*  Dominom  Regem  none  occidere,  interflcere, 
'  et  murdrare,  et  stndrem  miaeraUlein  infer 


nefandissimas,  neqnisinttias 
'  licas  proditiones  et  proditorias  cempailttationet, 

*  madiinationes,  et  proposlta  sot  piasdicU  pe* 
'  rimplend',perficiend',etadeBeCtomredi^d' 

*  ipsi  iidem  Ubri^lophoms  Knightley,  Rorortos 

*  No  indictment  ^ss  to  the  dirersity  in  im* 

{»eacbfhents;  see  in  this  Collection  the  Case  of 
ord  Wibtoan,  a.  d.  1716)  can  be  good  with* 
out  pecisely  shewing  a  certain  day  and  year 
of  the  fscts  alleged  in  it.  See  Leach's  Hawk. 
Fl.  Cr.  b.  ^f  c.  S5,  s.  77,  78,  and  the  aotho* 
lities  there  cited.  See,  also;  lord  Kehyon's 
jodgmentinfhe  Kinga^iost  Holland,  5Terai, 
Rep.  6S4,  695.  But  it  is  sufficient  in  an  in- 
dictment for  treason,  as  in  other  casesj  that  4 
time  be  laid  before  the  finding  of  the  bill  under 
which  may  be  proved  any  acts  committed  be- 
ibn^thl  finding  of  the  bill :  atid  as  to  place  in 
cases  of  treason  within  the  realm,  itissofficient 
that  an  overt-act  be  proved  in  the  county  where 
the  indictment  is  laid  and  the  trial  had.  See 
in  this  Collection  the  Ctset  of  Chamock,  vol. 
'12,  p.  1378 1  and  of  lord  Balmerino,  a.  d.  1745. 
East's  Pleas  of  ttie  CrOwn,  bbap.  S,  sect;  60, 
61,  and  the  authorities  tk;ere  cited;  and  for 
'more,  as  to  the  place  where  treasons  cDm- 
mitteti  Abroad  or  at  home,  shall  be  tried,  tee 
•act.  4/0, 4I9  of  thesame  chapter. 


Lowick,  ilmbrosias  Rookwood  efi'Car'  Cran- 
bone,  et  qoam  plurimi  alii  falsi  proditorai 
(Jorator*  pnsdidia  ignod)  pnstea,  aciUeal 
eodem  decimo  die  Februani  anno  sopradido 
apud  Parochiam  prBdictam  in  Com'  pra»* 
dicto,  ac  divemis  aiiis  diebos  et  vicibos,  tam 
antea  quam  postea,  ibidem  et  alibi  in  eodeu 
Com',  fals^,  malinbs^  advisat^,  clandeftio^ 
proditorib,  ac  vi  et  armis  conveniebant,  pvo- 
posuer*,  traclaver'i  oonsoltaver*,  consaMer*, 
et  agreaver',  ad  ipsum  Dominom  Regem 
nunc  ex  inndiis  et  ddo  percutiend%  Anglke 
'  to  assassinate,'  interficiend',  et  muidrand'  et 
ad  ezecrabilem,  horreadam  et  detestabilem 
Assassination',  Anglke  *  Assassination,'  et  In* 
terfectionem  ill'  citius  ezequend'  et  perpe- 
trand'  postea  scilicet  eisdem  die  et  anno,  ae 
diveisis  altis  diebus  et  vicibos,  apod  Parodi' 
pned'  in  Com'  pnedicto,  proditorie  tractaver', 
propoouer'  et  oonsukavcr'  de  viis,  modis  et 
mediis,  ac  tempore  et  loco  ubi,  quanda,  qua- 
liter  et  quomoda  dictum  Dominum  Regem 
sic  ex  insidiis  factlius  interficerent,  et  can- 
senser*,  agreavenwt  et  assenses'  quod  qua* 
dragint'  homines  Equestres  aut  eo  drriter* 
(quor*  Iidem  Christophorus  Knightly,  Ro* 
bertus  Lowick,  Ambrosius  Rookwood  et  Car' 
Cranbome  Ibrent  quatuor,  (et  quilibet  eor* 
proditorie  super  se  soacepit  esse  uniui)  com 
bombaniis,  sdopis  et  scwpetis,  pulvm  bom* 
bardico  et  gU»bulis  plomheu  onerat',*  et  cilra 
ffiadiis,  ensibua  et  aliis  armis  armat'  msidiali 
rormt,  et  essent  in  subsesso,  Anglicc  *hk 
*  ambosh,'  ad  eondem  Dominum  Begem  in 
Rheda  saa,  Anglke   *■  his  coach,'  eadsten' 

nido  foria  irei  invadcnd'.  Uuodqoe  qui- 
et eompctena  numeros  de  homimboB  illis 
aic  armat*  insaicHites,  Anglke  'thegoatda,* 
ipsius  Domini  Regis  earn  tunc  attenSend'  el 
secora  existen'  aggiessi  forsnt,  et  eoe  expug** 
narent  etdevinoeceot,  dnmalii  eorundem  ho- 
minum  sic  armat'  ipsum  Domianm  Rqgem 
pcrcuterent,  interficerent,  oociderent  et  mur- 
drarent.* 

Mr.  idbfimeijoii.  The  consult  is  like  the  as- 
sault, and  thh  afffsement  is  like  the  stroke. 

L.  C.  J.  Trel^.  It  is  a  nice  case  as  roa 
would  have  it,  but  I  think  it  is  very  natnnl  an 
the  king's  counsel  put  it  at  first ;  tney  lay  the 
consultation  of  the  waya  and  means  hoir  it 
should  be  done,  and  then  they  oonclulle  that 
thns  it  shall  be  done :  all  which  makes  but  one 
intire  thing. 

£.-C.  J.  They  say  they  met  that  dav  at  St. 
Paul  Covent  garden,  that  is  in  the  bcgmniog, 
and  did  consult  how  to  kill  the  king ;  and  Ihey 
consented  and  agreed  among  themaelvea,  that 
it  should  be  done  in  thia  manner :  deth  not  this 
leler  to  both  time  and  place  in  the  beginning  f 
It  is  a  continuing  on  or  the  same  sentence,  ud 
makes  all  hot  one  and  the  same  act;  it  is  the 
result  of  the  eonaultotion  at  that  time  and 
'place. 

8i^  B.  Sknter,  But,  my  lord,  it  might  be  at 
another  placer  they  might  oonault  at  one 
phux,  and  conclude  at  another.  ,    • 

Mr.  Omycn.  But  it  ia  Uid  to  be  at  Ae  tame 


P71  /^  Hig^  Trcmff. 

plaoBy  for  BO  other  place  does  appear,  and  it  Is 
ojie  contiDued  sentenoe. 

L.  C.J.  ^Vriy.  YmiwoBld  make  the  rape* 
lilion  ao  frequent  and  r^terated,  ihat  it  wmlld 
beetfme  abeurd. 

Ait.  Gen,  Indeed!  do  not  know  what  these 
geotlenen  would 'bare.' 

Sir  B.Shamer,  We, would  hare  thie indict- 
nest  as  all  others  are,  the  precedeats  are  as 
we  say,  and  we  hope  this  shall  piirsue  them,  or 
elsebequished. 

L.  C.  J.  Look  ye  here,  sir  Bartholomew 
Shower ;  suppose  this  part  should  not  be  right, 
that  will  not  ritiace  the  whole  indictment. 

Mr.  Mompewm.  Adt  your  lordship  will  not 
suffer  them  to  gif  e  evidence  of  that  part  that 
is  vicious. 

X.  C.  /.  Yes,  yes ;  it  eomes  within  thefirst 
words  of  the  time  and  place  laid ;  thjey  may 
ffive  evidence  of  it,  because  this  is  bat  a  setting 
rorth  fiir  the  manner  agreed  upon  tor  the  ^xe- 
eotion  of  the  design  that  was  before  consulted 
and  treated  of;  it  is  comprehended  in  the 
former  words ;  and  if  they  had  omitted  this 
out  of  the  indictment,  the  indictment  bad  never 
been  the  worse ;  thm  bad  been  a  suffitient 
overt-act  alleged  to  prove  the  compassing  and 
imagming  the  death  of  the  king ;  for  if  people 
at  auch  a  phwe  and  time  meet  and  propose 
the  way  and  means  how  to  effect  it,  do  you 
think  tbe  indictment  would  not  be  irood  enouirh 
without  laying  the  pardcular  mlaus  agi4d 
upon  ?  Certainly  it  had  been  well  enough  if 
this  had  been  omitted.  Do  you  think  they 
cannot  give  this  in  evidence  as  a  proof  of  the 
overt'a^?  Certainly  they  may. 

Sir  £.  Shower,  The  ouestion  will  be,  my 
lord,  then  upon  tbe  whore.  Whether  the  con- 
chanoo  of  the  indictment  *  contra  iegiantne  sus 
*  debitnm,'  shall  be  uken  distnbutively  to 
every  fact  f  And  if  so,  then  there  ought  to  be 
lime  and  place  alleged  to  every  fact. 

JL  C  X  Suppose  you  lay  several  overt- 
acls,  and  prove  but  ohe,  yet  he  is  to  be  found 
guilty  of  the  high* treason,  which  is  the  ima- 
gining and  compassing  the  death  of  the  king, 
which  ie  the  crime  laid  in  the  indictment ;  then 
•upposethis  was  left  out  of  the  indictment,  they 
might  give  it  in  evidence  as  a  proofs  of  the 
«vert*aet,  that  it  is  well  Isid  for  time  and 
place ;  and  therefore  though  it  be  expresse<l, 
and  not  so  folly  and  particularly  Isid,  We  can- 
m>t  quash  the  mdictmentfor  it,  because  the  in*- 
dictment  would  have  been  good,  though  that 
hkA  been  omitted.* 

L.  C.  J.  IVe6y.  That  is  certainly  true,  it  is 
no  cause  for  quashing  the  indictment. 

SoL  Gen.   The  indictments  against  the  Re- 

f'cidesf  were  for  compassmg  the  death  of  the 
og,  and  they  gaye  in  evidence  that  he  was 
5ul  to  death,  though  they  charged  in  the  in- 
ictment,  only  tbe  compassing  mid  imagining 
Che  death  of  the  king. 

*  See  £ast>  Pleas  of  the  Crown,  chap.  S, 
«.  46,  and  Layer's  Case  as  th^dted. 
t  Seov(rf.5,  p.M7. 


X.  C.  J.  Ay,  sure,  that  is  sn  overt-act  with 
*a  witness,  tbe  indHstiMnt  was  not  bid  for  mor- 
derimpthe  king,  hot  for  foom passing  Im  dedMi, 
which  is  the  treason  aeconUng  to*  the  act  Or 
parliamem  of  ^5*  Bd.  3,  aniHas  an  6veft-act 
•they  gare  the  ciAiiRg  off  his  head  in  Mdoictt 

AU,  Gen,  The  iiiif|idtment  says,  tliey  ohm- 
paased  and  imagined  the  king's  «dcath,  aild 
they  agreed  to  do  it  in  this  manner;  if  this%e  , 
not  all  one  idtlreaenteuce,  I  kndw  not  vfhaf  is. 

X.  C.J.  As  to 'your  case,  Mr.  Ifompessoii, 
which  you  quote  out  oTDyer^  it  is  |Mlible  a 
man  may  make  an  assault  at  ode  tinae,  illid  at 
another  time  make  an  Assault  and  give  a  stroke ; 
But  this  is  air  ode  abt,  it  does  biit  spedifV  Ivhat 
was  generally 'toUsHKed  of  knd  propos^ 

Lr.  C.  J.  mftjr.  Pray,  db  you  flmik  a  mail 
may  demur  upwi  a  common  action  of  battei'y, 
where  it  is  s&io  first,  at  such  a  time  and  placte, 

*  Insultum  fiBciC,  verbemvit,  et  TtilnM^it,'  be- 
cause there  is  not  a  place  set  to  every 'word* 

Mr.  Mcmoenon,  Indibtmnts  ought  to  be 
vei^  curiously  penned^  and  what  is  ^knI  hi  an 
adioB  will  not  DO  gdod  in  an  iqdictment,  ^th 
submission. 

L.  C.  J.  Treby,  But  suppose  you  shewed 
it  for  cause  opott  special  demui*. 

Mr.  JUtwtpefioit.  My  lord;  I  cannot  tell  what 
it  would  amount  unto. 

X.  C.'/.  You  cannot  quash  the  indictment 
at  this  time ;  that  is  not  pdbstble,  because  the 
indictment  is  good  as  to  the  rest,  supposing  this 
wss  liot  'so  wdl  as  it  might  be. 

Mi'.  Mampesten,  Then,  my  lorjd,  I  em  in 
vour  lordsbij^'v  judgment,  whetUW*  theysbftU 
be  admitted  to  ghre  evidence  in  this  particular 
thing? 

X.  C.  X  They  may  certainly  give  in  etl- 
dence  the  agreement  to  have  fdrty  men  to  kill 
the  king,  as  a  proof  of  the  consultstioo,  agree- 
ment, -and  consent  to  kHl  the  king;  and  the 
consenting  to  have  forty  horsemen  is  in  ef  i- 
denee  of  their  treating,  prdpo^ng,  and  coosolt* 
ing  to  kill  the  king.*  Then  for  your  objootibn 
of  «  Ouilibet  suscepit'  to  be  one  ;  that  is  well 
enough,' it  is  all  still  but  one  sentenee.  ^ 

Sir  JB.  Shower.  One  of  which  h  itf  for  they 
have  not  laid  in  the  indictment  whlit  ii,  wlie- 
ther  it  be  one  of  tbe  four,  or  one  of  the  forty;- 

L.  C.J,  Whether  it  be  one  Of  the  four,  or 
the  forty,  is'  not  material ;  for  cannot  one  he 
found  guilty,  and  the  rest  acquitted?  The  (ine 
is  not  charged  With  tbe  not  Of  the  otbei',  but 
they  are  several  oiiences,  and  each  must  an- 
swer for  himself.  In  all  indictments^  offehies 
are  several.  SuppOte  an  indictment  of  con- 
spiracy,  sod  it  is  mM  in  the  indi«tmelit  that  four 
did  conspire ;  cannot  you  prove  that  tWo  0($n- 
spired?  no  question  you  may.  It  is  not'  cer- 
tainly necessar  V  that  eVery  one  Should  be  proved 
to  have  conspired.  Suppose  it  Were  alleged 
that  four  did  beat  a  man,  and  does  not  say 

*  Quilibet  eorum'  beat  him,  you  may  git«l^in  ' 
evidence  that  one  did  beat  him. 


*  See  East's  Pleas  of  the  Crown,  c.  9,  s.  57, 
58.  See,a]BO|iiitblsCollectk>D,teLd,p;977. 
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S.  Sioofer.    No  qoeftioo  of  thai  fa 
«f  a  battery,  bat  in  the  case  of  a  cooMfunicj, 
Ihoe  mast  be  more  than  one.   > 

L  C.  J.  Nay,  I  wUl  ask  yon  even  in  an 
action  of  oonspiracy,  where  the  ▼erygist  of  the 
action  is  conspiring  together,  cannot  two  be 
jbnnd  guikv,  and  the  rest  acquitted  f  In  riots 
there  must  oe  three  or  more.  It  may  be  you 
will  lay  ten,  but  it  is  sufficient,  I  hope,  if  yon 
'jpmwt  It  upon  any  three  of  them. 

Ait,  Gen.  The  difierence  is  betwixt  con* 
tracts  and  crilnes ;  for  contracts  they  are  joint, 
but  crimes  they  are  in  their  own  nature  several. 

So/.  Gen.  iBesides,  my  lord,  though  they  be 
out  of  time,  yet  this  is  not  to  the  abatement  of 
the  indictmeot,  hut  to  the  evidence ;  huw  do 
they  know  but  we  will  give  it  in  evidence  that 
Christopher  Knightley  was  one  ? 

L.  C.  J .  Treby.  Mr.  Mompesson  moves  it  as 
a  cavemi  against  your  giving  it  in  evidence. 

Sir  B,  iihimer.  If  m  an  outlawry  against 
divers,  they  leave  out  tbew  words,  *  Nee  eomm 
'  aliquis  oomparuit,'  that  is  every  day  held  to 
be  nought,  and  for  that  reason  we  say,  the 
*  QuiliMt  eorom  susoepit*  is  necessary  too,  and 
without  being  Uid  cannot  be  given  in  evidence*, 
and  if  it  be  laid,  it  ought  to  have  time  and 
place. 

L.'C.  J.  Vreby,  The  default  of  appearance 
must  be  a  severid  thing,  and  when  be  lays  it 
jointly  *  non  comparuerunt,'  it  may  be  true 
that  all  did  not  appear,  if  any  one  made  default ; 
but  when  you  cnarge  men  with  a  Act  done, 
though  in  the  plural  number,  yet  it  is  a  dtstinct 
flspante  charge  npoo  every  one. 

CL  ofAr,  Robert  Lowick,  those  men  that 
Ihoa  alialt  hear  called,  and  personalfv  appear, 
an  to  gaas  between  our  sovereign  lord  the  king 
and  yopy  upon  trial  of  your  life  and  death ;  if 
tiiereibre  you  will  cballenga  them,  or  anv  of 
them,  yonr  time  is  to  speui  to  tbeoi  ss  tbey 
coma  to  the  book  to  oe  sworn,  and  before 
Ihigr  be  sworn. — George  Ford. 

Lomkk.    I  do  not  ekcept  against  him. 

a.ofAr.  Hold  the  book  to  Mr.  Ford. 

Cryer.  Look  npoa  the  prisoner.  ¥oq  shall 
woQ  and  truly  try,  and  true  ddiveraace  make 
between  oor  soversiga  lord  the  king,  and  the 
prisoner  at  the  bar,  whom  you  shall  have  in 
diaig#,  and  a  true  verdict  give  according  to 
jonr  evideacai    So  beln  you  God. 

CLcfAr.   llKimas  Trench. 

Lt0ktk»  I  have  nothing  to  say  against  bin. 
f  B«  was  swon.l 

CLifAr.    John  Won. 

XoBMcA.  I  do  not  exespt  agaiast  him.  [He 
was  swora.]  / 

Ct  isf^^'  James  Bodington. 

JLomUk,    I  challeaga  him. 

a.  afAr.    Jobo  Imymond.^ 

Lamulu  I  say  nothmg  against  him.  [Be 
was  sworn.] 

CkcfAr.    George  Hawea. 

Lomiek.  I  do  not  except  against  htm.  [He 
iras  sworn.] 

CL  cfAr.    Thomas  Gtovcr. 

lamkk,    I  challenge  bim* 
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CLtfAr.    Matthew  BataUB. 

Latneiu    1  do  aot  asoept  agaiait  bim«  £Ba 
was  sworn.] 

CLpfAr.    James  Partberith. 

Jjomick.    I  challenge  bim. 

a.qfAr.    Joseph  Blksat 

Lomiek.    I  challenge  bim. 

CI.  cfAr.    Alexaoder  Forth. 

Lowick^    I  challenge  him* 

CL  of  Ar,    Francis  Chapman. 

Lotnek,    I  Gbattenge  him.  • 

CLqfAr.    Nichotea  Roberta. 

Lowickn    I  challenge  him. 

CL  if  At.    Thomas  Playsted. 

Lomkk*    I  challenge  him. 

CLqfAr.    John  Hall. 

Lowick.    1  challenge  him. 

CLi^Ar.    William  Partridge. 

Lomkk,    I  challenge  him. 

CL  of  At.    Peter  Uevigne. 

Lowkk,    I  ehaUenge  him. 

CL  (fAr.    Thomas  Moody. 

Lowick.    I  challenge  him. 

CLofAr.   Thomas  Ranuge. 

Lomkk,    I  do  not  except  agamst  him*   [He 
Was  sworn.] 

CLofAr.   Edward Townesend. 

Lotfkk,    I  challenge  him. 

CI.  ofAr.   William  Gunson. 

Lonkk.    I  challenge  him. 

CL  (fAr.  John  Wybome.  (He  did  not  ap- 
pear.)^ William  Strode. 

Lomkk.    1  challenge  him. 

CL^Ar.    William  Wild. 

Lottkk.  I  do  not  except  against  him.  [He 
was  awom.] 

CLofAr.    William  Pitts. 

Lowick.  I  do  not  except  against  him.  [He 
was  sworu.]  .  . 

CLqfAr.    WilUlSn Smith. 

Li»Kic^.  I  do  not  except  against  him,  [He 
was  swiiro.] 

Ci  qfAr.    Moses  Cook. 

Lomkk.    I  challenge  him. 

CLqfAr.    Benjamin  Boltby. 

Lomtek,  I  do  not  except  against  bim.  [He 
was  sworn  ] 

CI,  qfAr.    Elias  Fletcher. 

Lomkk.  I  have  nothiug  to  say  agiinat  him. 
[He  was  sworn.] 

CL  qfAr.    Crier,  conotez.    Qeoige  Ford. 

Cryot.    One,  &c. 

CL  qfAr,    Blias  Fieicber. 

Cryer,  Twelve  go<Ml  men  snd  true,  rtaad 
together,  and  hear  your  evideace. 

L.  C.  J.  Now  the  rent  of  the  jury  that  have 
appHuad  are  dtsebar^eJ. 

CI.  qfAr.    Cryer,  make  proclamation. 

Cryer.  Oyez,  Ir  any  fine  can  iofbrm  my 
lords,  the  king's  justice » of  Oyer  aodTerminer^ 
the  kiog^s  jeijeant>  or  tiie  king's  attomev- 
geoeral,  before  tins  luouest  be  taken,  of  taa 
high-treaiion,  wbeivoftbe  prisoner  at  the  bar 
staods  iwlicted,  let  tUem  come  forth,  and  they 
ahaU'  be  beard;  for  uow  the  prisoner  staada at 
the  bar  upea  bis  deiivcranc^  aodall  others  that 
ut  boood  by  recogai»Boa  ta  gira  avideM 
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yaiBfei  the  fmm&t  nt  the  bar,  lei  them  come 
lorthf  end  gite  their  et  ideocey  or  elte  they  for- 
feit their  raoo^iceoce. 

TheneoMe  of  the  lwd?e  •wora  are  thcK  :^- 
Oeoive  Ford,  Thomee  TVeocb,  Joho  Wolfe, 
Joho  ReymoBd,  Geo.  Bmwee,  Matthew  Bats- 
man, Tboroae  Rammage,  Winiam  Wild,  Wm. 
Pitts,  Wm.  Smith,  Beojamis  Bolthj,  and  Eliae 
Fletdier. 

CL  of  Ar.  Robert  Lowidc,  hold  op  thy 
hand,  (which  he  did).  You  that  are  awom, 
look  upon  the  priaooer,  and  hearfcea  to  hit 
cause.  Uestandaiadietedhythiti  name  of  Ro- 
bert Lowick,  late  of  the  pariah  of  St  P^ul  Co* 
Teot-gardeo,  in  the  county  of  Middlceex,  gen- 
tleoDum;  for  that  he,  togetaer  with  Chriab^her 
Kniffhtley,  late  of  the  same  parish  and  county, 
genusman;  Ambrose  Roekwood,  late  of  the 
same  parish  and  county,  gentleman;  and 
Chmiss  Cranbome,  late  of  the  same  parish  and 
coontT,  yeoman,  not  hafing  the  fear  of  Qod  in 
their  pearta  nor  weighing  the  dotv  of  their  d- 
Icgiance,  but  being  moved  and  seduced  by  the 
instigation  of  the  uefil,  as  false  traitors  against 
the  most  serene,  most  iUustnoos,  most  mikt, 
and  most  excellsut  prince,  our  sovereign  lord, 
William  the  Third,  ^  the  grace  of  Qod,  of 
Saj^bod,  Scotland,  Ftaoee  and  Ireland,  king, 
defender  of  the  &ilh,  &C..  their  supreme,  true 
and  rightful,  lawful,  and  undoubted  lord,  the 
eordtaTlove,  and  true  and  due  obedience,  fide- 
lity and  alk^i^ce  which  every  subject  of  our 
aaid  lord  the  king  that  now  is,  towards  him 
our  said  lord  the  king  should  and  of  right 
ought  Is  bear,  witndrawing,  and  mterly  to  ez- 
tiBgttisb,  intending  and  contriving,  and  with 
•11  their  strength,  parposing,  desijjfning  and 
conspiring  the  govemmeoi  of  this  kingdom  of 
£ng(uid,  under  him  our  said  lord  the  kmg  that 
now  is,  our  right,  duly,  hapofly,  and  very  well 
eitablished,  altogether  to  subvert,  change  and 
alter ;  as  also  the  same  oar  lord  the  king  to  death 
end  final  destruction  to  put  and  bring,  and  hb 
ftithfbl  subjects,  and  the  freemen  of  this  king- 
dom of  England  into  intolerable  and  most  mi- 
eeimble  slavei^  to  Lewis  the  French  king  to 
solgngateaDd  enthral,  the  10th  day  of  Fe- 
hruarjT  in  the  7th  year  of  the  reign  of  our  ssid 
•oveieigB  lord  the  King  that  now  is,  and  divers 
other  days  and  times,  as  well  before  as  afler,  at 
the  parish  of  St.  Paul  Coveot-garden  aforesaid, 
in  tne  couoty  aforesaid,  falsely,  maliciously, 
devihsbly,  and  traitOkously,  did  compass,  ima- 
gine and  contrive,  purpose,  design,  intend,  our 
said  lord  the  king  tnat  now  is,  to  kill,  slay,  and 
murder;  and  a  miserafasle  slaughter  among  the 
laithful  snlgects  of  our  said  lord  the  king, 
throughout  thia  whole  kingdom  of  England 
to  male  and  cause ;  and  «the  same  their  mo^ 
wid[ed,  impious,  and  devilish  treasons,  and 
traitorous  oompassinss,  contriTaaces  and  pur- 
poses aforesaid,  to  fnlfil,  perfect,  and  bring  to 
effect,  they  the  said  Christopher  KniffhSey, 
Robert  Loviick,-  Ambrose  Hookwood,  and 
Charles  Cranbume,  and  very  many  other  false 
tnilora  to  the  juron  unknown ;  a&rwardsi  to 
wit,  the  sarn^  10th  day  of  February,  in  the 
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yetraboTesaid,attte4iarish  aforesaid,  in* the 
county  aforesaid,  and  divers  other  days  and 
timesi  as  well  before  as  after,  there  and  el^e- 
where  in  the  same  county,  falsely,  maliciously, 
advisedly,  secretly,  and  traitorously,  and  with 
force  and  arms,  did  meet  together,  propoee, 
treat,  consult,  consent,  and  agree,  him  our  said 
sovereiga  lord  the  king  that  now  is,  by  lying 
in  watt  and  wild,  to  assassinate,  kill  and  mur- 
der: and  that  execrable,  horrid,  and  detestable 
assassinatkni  and  killing  the  sooner  to  execute 
and  perpetrate;  aflerwards,  to  wit,  the  same 
day  and  year,  uid  divera  other  days  and  times, 
at  the  parish  aforesaid,  iu  the  county  aforesaid, 
traitorously  did  treat,  propose,  and  consult,  of 
the  ways,  manner,  and  means,  and  the  time 
and  place,  where,  when,  how,  and  in  what 
manner,  our  said  lord  the  king,  so  by  lying  in 
wait,  the  more  .easily  they  miirht  kill,  and  did 
consent,  agree,  and  assent,  tltat  forty  horst-men, 
or  therpaMits ;  of  whom  the  said  Christopher 
Knightly,  Robert  Liiwick,  Ambrose  Rook- 
wo<M,  and  Charles  Crauburne,  should  be  four ; 
and  every  one  of  tbem  traitorously  took  upon 
himself  to  be  one,  with  guus,  muskets,  and  pis. 
tOls,  leaden  with  gunpowder,  and  leaden  bul- 
lets, and  with  swords,  rapiers,  and  ol!her  arms 
armed,  should  lie  in  wait,  and  be  in  ambush, 
the  same  our  lord  the  king  in  his  coach  being, 
when  he  should  so  abroad,  to  set  upon,  and 
that  a  certain  ana  competent  number  of  those 
men,  so  armed,  should  set  upon  the  guards  of 
him  our  said  lord  the  king  then  attending  on 
him,  and  being  with  him,  and  should  fight  with 
them,  and  overcome  them,  whilst  others  of  the 
same  men  so  armed,  him  our  said  lord  the  king 
to  assassinate,  kill,  sisy,  and  murder ;  and  they 
the  said  Christopher  Knightley,  Robert  Lo- 
wick, Ambrose  Ruokwoftd,  and  Charles  Cran  • 
bnme,  their  treaaons,  and  all  their  traitoroua 
intentions,  designs,  and  contrivances  aloresaid, 
to  execute,  perpetrate,  fulfil,  and  bring  to  ef- 
fect, afterwarda,  to  wit,  the  aforesaid  10th  day 
Februanr,  in  the  7th  year  aforesaid,  st  the 

Earish  amresaSd,  in  the  county  abovesaid,  divers 
ones,  and  very  many  arms,  guns,  pistols,  ra- 
piers, and  swords,  and  other  weapon8,jsmmu- 
nition,  and  warlike  things,  and  military  instru- 
ments, fiilsely*  msHciously,  secretly,  and  trai- 
torously did  obtain,  buy,  gather  together,  and 
procure,  and'did  cause  to  be  bought,  obtained, 
gathered  together,  and  procured  with  that  in- 
tent them  in  and  about  the  detestable,  horrid, 
and  execrable  assassination,  killing,  and  murder 
of  our  saki  lord  the  kiikg  that  now  is,  as  afore- 
said, to  use,  employ,  and  bestow:  and  the 
same  premisses  the  more  safely  and  certainly 
to  execute,  do,  and  perpetrate,  be  the  aforesaid 
Christopher  Knightley,  with  one  Edward  King, 
late  of  high-treason,  in  contriring  and  con- 
spiring the  death  of  our  said  loiS  the  king 
that  now  is,  duly  convicted  and  attainted,  by 
the  consent  and  assent  of  divers  of  the  traitors 
and  conspirators  aforesaid,  the  aaid  10th  day 
of  February,  in  the  7th  year  abovesaid,  trai- 
torously did  go,  and  come  to  the  place  nro- 
poeed,  where  such  utcnded  assissinstion,  Idll- 
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ioff,  •nd  marder  of  oar  Mid  lord  the  kioff,  bjr 
Yjvi§  in  wtit,  thoiikl  h%  doae,  perpctrtted  and 
CDUunitted,  to  Tieir,  we,  and  owerre  th«  eon- 
Teniency  and  fitness  of  the  same  plaee  for  soeb 
lying  in  wait,  assaasinatioo,  and  kUliog,  there 
lo  be  done,  jierpetrated  and  eommitled ;  and 
that  place  being  so  viewed  and  observed,  after- 
waros^  to  wit,  the  same  jlay  and  year,  his  ob- 
servations thereof  to  several  of  the  said  traitors 
^d  conspirators  did  relate  and  impart,  to  wit, 
at  the  parish  albresaid,  in  the  county  afore- 
said ;  and  the  aforesaid  Charles  Cranbame  the  | 
same  day  and  ^ear  there  in  order,  the  same 
execrable,  horrid,  and  detestable  assassination 
and  killing  of  oar  said  lord  the  king,  by 
the  traitors  and  conspirators  aforesaid,  the 
more  readily  and  boldly  to  execute,  perpetrate, 
and  commit,  advisedly,  knowingly,  and  traitor- 
ously did  bear  and  carry  among  oivers  of  thtise 
traitors  and  conspirators  forwards  and  back- 
wards, from  some  to  others  of  them,  a  list  of 
tlie  names  of  divers  men  of  those  who  were  de- 
sired and  appointed  uur  said  lord  the  king,  so 
as  aforesaid,  by  lying  in  wait,  to  kill  and 
murder,  against  the  duty  of  the  allegiance  of 
them  the  said  Christopher  Knightlev,  Robert 
Lowick,  Ambrose  Rookwood,  and  Charles 
Cranbame ;  and  against  the  peace  of  oor  said 
sovereign  lord  the  king  that  now  is,  his  crown 
and  dignity,  as  also  against  the  form  of  the 
statute  in  such  case  made  and  provided.  Upon 
this  indictment  he  has  been  arraigned,  and 
thereunto  hath  pleaded  Not  Guilty,  and  for 
his  trial  hath  put  himself  upon  God  and  the 
country,  which  country  you  are ;  3'our  charge 
is  to  inquu^,  whether  he  be  guilty  of  the 
high-treason  whereof  he  stands  indicted,  or  not 
guilty :  if  you  find  him  guilty,  you  sre  to  en- 
quire what  goods  or  chattels,  'bods  or  tene- 
ments, he  had  at  the  time  of  the  high -treason 
committed,  or  at  an  v  time  since,  to  your  know- 
letlge:  if  you  find  nim  not  guilty,  yon  are  to 
enuuire  wnether  he  fled  for  it;  if  you  find  he 
fled  for  it,  you  are  to  inquire  of  his  good*  and 
chattels,  as  if  you  had  found  him  guilty :  if  you 
find  him  not  guilty,  and  that  he  iRd  not  fly  for  ' 
it,  you  are  If)  say  so,  and  no  more :  and  hear  | 
your  evidence. 

Mr.  Mountague.    May  it  please  your  lord - 
ahip,  and  you  gentlemen  of  the  jury  ;  this  is 
an  indictmeut  of  high- treason  against  Robert 
Lowick,  prisoner  at  the  bar ;   and  the  Indict-  ' 
ment  does  charge  him  with  compassing  and 
imagining  the  death  of  the  king,  and  endea- 
vouring to  subvert  the  government,  and  iuslave  ^ 
this  kingdom  of  England,  and  brin?  it  under 
French  tyranny  and  slavery ;  amTtbe  Indict- 
ment seto  forth  that  Robert  Lovrick,  the  pri- 
soner at  the  bar,  the  10th  of  February,  met 
several  false  traitors,  and  there  consulted  and 
treated  how  to  aasassinaie  his  Majesty ;  and  ' 
•greed,  that  forty  horsemen  do  get  togetlier,  ' 
iome  to  attack  the  guards,  while  others  were 
to  assassinate  the  king  in  his  coach ;   and  the 
Indictment  charges  him  likewise  with  getting 
together  horses  and  arms  for  this  purpose ;  to 
tlwhebiahpleacfedNotCNiiirjr,  VawiOcaU 
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our  evidence,  and  prove  the  ftel  agaiost  him, 
and  we  do  not  iloofct  bat  you  wifl  dp  yonrAity. 

AU.  Gen.  May  it  plesM  your  iordalilp,  and 
yon  i^eotlemeo  that  are  awoni«  tMs  is  an  in- 
dictment of  high  treason,  in  eoBspiiiiig  and 
oompassiiig  the  death  and  destmction  m  thi^ 
king ;  the  nature  of  our  endenee  igainst  the 
prisoner  at  the  bar  is  this. 

You  win  hear,  genllmMn,  by  the  witi|aascs, 
that  about  Christmas  last  a  coospiraey  and  d<^ 
sign  was  set  00  fbot  to  assassinate  me  king  ; 
and  accordingly  to  accomplish  it,  there  were 
several  persons  sent  over  trom  F^nce  by  the 
late  kin^  Jsmes,  who  were  part  of  his  guards; 
and  particularly  sir  Cteorge  Bareley  was  to  he 
the  besd  ofthem  ;  he  %vas  a  lieotenaat  of  the 

£  lards  there,  and  he  was  sent  over  in  Janoary 
it,  and  there  were  a  great  many  traopers  sent 
over,  who  were  to  be  under  his  direction,  paiu 
ticiilarly  Mr.  Harris,  who  will  give  you  an  ac- 
count, that  he  was  sent  over  by  onler  of  king 
James,  and  he  was  told  particularly  kingiametf 
had  a  service  for  him  to  do  in  England,  and  he 
hoped  it  might  be  an  oj>portunity  to  advance 
him.  He  was  to  observe  the  orders  of  sir 
George  Barcley,  and  by  what  token  be  iihottid 
know  biro  ;  he  was  to  meet  biro  in  Covenl- 
garden,  and  ho  was  told  he  might  find  him 
there  twice  a-week  in  the  square,  abottt  six 
oVIock,  af>er  it  was  *dark ;  and  thnt  he  might 
know  him,  he  toM  him,  he  would  hate  nts 
white  handkerchief  hanging  out  of  his  pooket ; 
accordin<^ly  Mr.  Harris  came  over,  and  Mr. 
Hare  came  with  him,  and  they  came  and  did 
meet  with  sir  George  Sarcley ;  ami  they,  to- 
gether with  air  Gmve  Bardoy,  and  sevnmJ 
others  here  in  England,  Mr.  Porter,  Mr.  Char- 
nock,  and  sir  WilTiam  Pcrictns,  did  enter  inia 
consultetion  how  to  eflbct  it :  There  were  aevt- 
ral  meetinicit  about  it,  and  you  wiH  find  lh«  pri- 
soner at  (he  bar  was  at  several  meetings  to  that 
porpose ;  and  they  dkl  nnderteke  among  thett 
to  provide  so  many  men  as  might  make  abotti 
the  number  of  forty,  which  they  though!  sott- 
dent  for  the  execution  of  thiaderign. 

Gentlemen,  yuu  will  hear  that  the  ptiaanm 
at  the  bar  did  treat  with  several  pefsons  to  be 
encfaged  in  it ;  particularly  ^bout  the  5Ch  af 
February,  he  sent  to  one  l^rtram,  and  aaked 
him  if  he  would  be  enffaged  in  a  daaign  ibr 
king  Janoes's  service,  that  was  quickly  to  be 
executed,  without  asking  of  questions ;  and  af- 
terwards, I  think,  he  undertook  he  wooM :  80 
about  the  14th  of  February  bo  met  him 
again,  and  tlist  was  the  day'  before  the  first 
time  they  intended  to  attock  the  king,  and 
then  being  so  near  the  time  when  it  was  to 
be  executed,  he  thought  it  pi«per  to  ar- 
(|iiaiot  him  with  the  thing  he  had  engaflod  him 
in ;  and  be  did  acquaint  him,  that  tne  nasi 
morning  they  were  to  he  ready  to  attaA  the 
king  and  his  guards,  and  bid  bim  he  sara  to 
get  his  boots  and  other  things  ready  fbr  that 
purpose,  and  he  gave  him  a  goinea  m  order  to 
it.  Bertram,  it  seems,  00  the  15th  of  Febmary 
did  not  come,  and  the  king  it  seems  did  not  go 
sbroad  that  day,  to  they  were  dimppoiolod  at 
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ditl  time ;.  to  toe  Sunday  after  Bertram  met 
himy  anu  Air,  Lowick  complaiocd  that  be  had 
QOl  eome  upon  die  &turaay  aceordinigf  as  he 
bad  Oftdertaketi ;  and  he  toldbior  it  would  have 
heeo  the.ifme  thjoff.  be  would  baTe  disap- 
pointed them  if  the  noa  bad  been  in  the  field. 

Geotlemeii,  you  shall  find,  that  as  he  thus 
engaged  Mr.  Bertram,  so  he  was  to  provide 
several  others;  aad  did  declare,  that  at  his 
own  cbarjre  he  had  got  two  or  three ;  he  com- 
plained  oTit  as  a  harasbip  put  upon  him,  that 
whereas  Mr.  Harris  had  6f.  a^day  subsbtence, 
and  was  only  to  take  care  of  himself,  be,  Mr. 
Lowick,  bad  at  bis  own  charges  eng^ed  and 
parOTided  several. 

You  will  find,  fptntlemen,  that  Mr.  Rook- 
wood,  who  was  tned  yesterday,  bad  several 
meetings  about  it  with  Mr.  liowick  and  Mr. 
Harris ;  thev  did  think  it  to  be  a  barbarous 
thing:  but  bowe?er,  they  were  resolved  to 
obey  orders,  and  the  prisoner  in  particular  said 
he  would  obev  orders,  though  he  thought  it  a 
.very  wicked  tning. 

Gentlemen,  you  will  find  by  tbe  evidence 
how  the  matter  was  carried  on ;  tbe  prisoner 
was  to  be  engaged  in  it,  and  did  not  only  em- 
bark himself  ia  person,  bat  engaged  others,  snd 
did  treat  with  tnem  about  it.  We  shall  call 
our  witnesses,  who  wiU  give  you  a  full  account 
of  it,  and  then  we  shall  leave  it  with  you, 
who  we  question  not  will  do  justice.  First 
call  George  Harris.  [Who  appeared,  and  was 
sworn.] 

SoL  Gen.  Pmy  will  you  give  an  account  to 
my  lord  and  tbe  jury,  what  you  know  of  tbe 
intended  assassination,  and  what  part  the  pri- 
•ooer  at  the  bar  had  in  it? 

Mr.  Conyttt.  Begin  firom  tbe  first,  and  tell 
your  whole  knowledge  as  you  did  yesterday/ 

Harris.  On  tbe  14th  of  January,  new  stile, 
I  was  onlered  to  wait  ou  king  James  at  din- 
ner ; .  after  dinner  was  over,  I  was  called  in, 
-where  was  col.  Parker  and  Mr.  Hare  at  the 
same  time,  and  king  James^told  me  he  was 
very  sensible  of  tho  good  service  I  had  done 
him  \  and  now,  he  had  an  opportunity  of  doing 
•ometbiUg  for  me :  I  was  to  go  into  £ngland, 
and  there  to  be  subsisted,  and  I  was  to  follow 
th^  orders  of  air  George  Rarcley ;  the  king 
told  me  I  should  find  sir  George  Barcley  in 
Covent-gardeo,  with  a  white  handkerchief 
banging  out  of  his  pocket,  on  Mondays  and 
Thursdays  between  the  hours  of  aix  and  seven 
in  the  evening,  and  that  was  the  sign  1  was  to 
know  him  by  ;  and  be  ordered,  me  to  go  to  Mr. 
Caroll,  that  is  secretary  to  the  late  queen,  and 
col.  Parker  went  along'  with  me,  and  he  or- 
dered me  toilewidores,  aad  Mr.  Hare  as  much, 
which  Mr.  Caroll  ^ve  us ;  and  if  that  were 
not  iUfficieot,  or  if  we  were  wmd-bonnd  at 
Calais,  we  had  orders  to  apply  to  the  president 
of  Calais  to  be  furnished  with  what  we  wanted : 
aocorditigly  we  went,  and  the  wind  not  serv- 
ing when  we  came  to  Calais,  we  were  ferced 
|o  stay  there,  and  our  charges  were  paid  to  our 
landlady  by  the  president  of  Calais,  according 
to  the  order  we  received  at  St.  Germains;  when 


Ae  irifld  served  Mt^  we  weiil  ekv  faoat*d,  cnll 
came  to  Rdmney-n^at^b,  to  one-  Mr.  Hunt'l 
:  house,  and  from  thence  he  furnished  us  with  d 
couple  of  horses;  and  we  came  the  sandy  Way 
.  to  one  Mr.  Tucker's,  and  from  dience  to  Mr. 
Crosses,  and  fro^  thence  to  Gravesend,  and 
from  thence  to  London :  we  came  up  in  the 
night- tide,  and  being  late  when  we  came  to 
'  town;  Sunday  night,  we  lay  at  an  inn  at  the 
,  lower  end  of  Gracechurch-street ;  the  next  day 
we  went  to  look  for  sir  George  Barcley,  but 
not  finding  him  in  Covent-garden,  acoording 
to  what  king  James  told  us,  I  admired  at  it ; 
but  one  Mr.  Berkenbead  meeting  my  comrade 
the  next  day,  8aid,'sir  George  Barcley  desired 
to  see  us,  and  appointed  us  to  meet  him,  which 
we  did  thatnignt;  .where  sir  George  Barcley 
asked  us  how  the  king  and  queen,  prince  and 
princess  did ;  he  told  us  at  tliat  dme  he  had  no 
money  for  us,  but  in  a  fetv  days  we  should 
have  money;  and  accordingly  he  sent  us 
money.  We  had  five  guineas,  but  it  was  al 
twice :  two  guineas  at  one  time,  and  three  at  . 
another,  and  this' was  for  a  month's  subsistence 
at  five  shilKngs  a- day,  guineas,  going  then  at 
thirty  shillings.  And  anerwards  when  major 
Holmes  delivered  the  horse,  upon  Saturday  the 
15th,  we  had  another  guinea,  that  made  up 
what  we  had  to  be  six  shillings  a-day  when 
we  bad  horses,  and  -five  shillings  a  day  when 
we  had  none :  and  as  for  Mr.  Lowick,  tbe  first 
Saturday  which  was  designed  for  tbe  assassi- 
nation, I  happened  to  be  at  Mr.  Counter's  ' 
lodging's  in  Holbourn,  a  confectioner's ;  and 
there  f  see  Mr.  Lowick  come  in. 

Mr.  Ccnyeri4  Who  lodged  ibere,  pray, 
Sir? 

Harris*  Sir  George  Barcley  and  Mr.  Coun- 
ter bad  lodgings  there  ;  and  Mr.  Lowick  came 
in  there,  but  1  cannot  say  he  staid  there  any 
time,  I  think  he  went  out  pretently  afVerwards. 
The  next  week  I  met  Mr.  Lowick  in  Red-lion^ 
fields,  and  discoursed  with  him  there  about 
this  matter,  and  I  told  him  what  a  barbarous 
and  inhuman  thing  it  was  that  we  s^puld  be 
the  murderers  of  the  prince  of  Orange,  and 
that  it  would  render  us  odious  to  the  world, 
and  that  we  should  be  a  continual  reproach  to 
ourselves  ;  he  did  agree  it  was  so :  but  in  con- 
clusion, Mr.  Lowick  said  he  would  obey  orders, 
and  he  said  sir  George  Barcley,  he  was  sure, 
would  not  do  it  without  orders.  That  day 
when  we  were  walking  out,  we  met  sir  Geoive 
Barcley  and  major  Holmes  riding  in  the  high- 
way up  towards  Islington,  and  we  spoke  to 
him,  for  Mr.  Lowick  told  me  the  thmg  was 
discovered,  and  bis  name  was  given  up,  and 
other  gentlemen's,  and  I  think  another;  and 
so  he  told  me  that  one  Harrison  told  him  of  it» 
aud  forewarned  him  that  nijg^t  from  lying  ia 
bis  lodging ;  and  he  told  him  that  he  oelieved 
it  would  not.be  safe  for  the  rest  to  lie  in  their 
lodffings,  or  to  that  efifect. 

Att.  Gen.  When  he  said  he  would  obey 
orders,  what  was  the  discourse  about? 

Harris.  We  were  talking  of  murdering  the 
priooeof  drange:  aadnot  Ocdy  that,  but  I  d§ 
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beBefe  thai  lir.  Lowidc  is  M  MittiUe  tiMl  wliaft 
I  say  is  irae^  and  he  is  a  man  of  so  much  cod- 
acieDoe  and  honour*  that  he  will  not  oonti^ict 
any  thing  that  I  affinn  or  ha?  e  said  here«  On 
Saturday  the  S9nd  we  dmed  at  the  Castle,  a 
tavern  or  a  cook's  shofy  at  the  endH>r  Red-Kon 
street  I  was  much  in  a  sweat,  and  he  asked 
lile  what  made  me  so?  I  told  him  1  had  been 
ffettipg  captain  Rookwood's  party  ready ;  and 
I  told  him  (laughing^  that  captam  Rookwood 
said  t  should  be  bis  aid  du  camp,  and  so  I  was 
getting  the  men  to^jfether :  says  he  to  me.  You 
may  very  well  do  it,  for  yon  nsTe  six  shillings 
a-dsy,  and  I  hlive  nothing.  Mr.  Lowidc,  you 
know  what  I  say  to  be  true ;  I  know  not  why 
you  eft  up  your  hands ;  but  you  did  tell  me  i 
might  very  well  do  it,  haviog  six  shillings  a- 
day,  and  you  had  nothing,  and  y^t  brought  a 
couple  of  men  at  your  own  charge,  and  that 
^  their  horses  couM  not  be  dkeharged  unlen  yon 
went.  These  were  his  woros,  my  kwd,  or  to 
tbiseffedt. 

Mt.  Gen.  What  do  yoo  mean  by  bdng  dis- 
charged? 

Barrit,  I  mean  thii,  that  I  beKere  he  paid 
for  (hem ;  and  they  were  waiting  at  a  hoose 
till  be  came. 

Mr.  Omyert.  Why  were  they  lo  be  dis- 
charged that  day  ? 

fiarrii.  The  reason  why  they  were  to  be 
discharged  that  dav,  was,  be<^use  captain 
Rookwood  had  told  him  before,  that  the  prince 
of  Orange  did  not  go  out  that  day ;  and  there- 
fore we  Vent  together  to  walk  towards  IsUng* 
ton. 

L.  C.  J.  What  day  was  that? 

Harris.  The  second  Satni^y  that  it  was  to 
have  been  executed.  1  was  not  a  spy  upon 
any  man's  actions :  I  cannot  tell  what  they  did 
any  more  than  1  tdl.  you :  I  do  not  wrong 
you  any  way  in  the  worid,  Sir,  I  am  sure 
on  it. 

L.  C.  /.  When  was  it  that  you  spoke  with 
Mr.  Lowick  about  morderiiur  tneking  ? 

Harrit,  It  was  Monday,  Tuoday,  Wednes- 

.  day,  or  Thursday,  1  cannot  be  exact  to  the 

day,  but  it  was  one  of  these  days,  after  the 

first  Saturday  ;  1  cannot  be  positive  what  the 

day  was. 

L,  C.  /.  Well,  it  was  between  the  two 
davs  ? — Harris,  Yes,  it  was. 

L,  C.  J,  How  did  you  know  of  that  design 
of  murderiitt^  the  king  ? 

Harris,  T  was  informed  of  it  by  captain 
,  Rookwood  the  first  Saturday,  and  i  met  Mr. 
Lowick,  and  had  this  discourse  about  it :  and 
afterwards  they  informed  me  that  Mr.  De  la 
Rue  did  not  lie  at  his  lodgings,  and  the  thing 
was  discovered,  and  they  believed  that  Rue 
had  discovered  it :  And  I  desire  yon  will  call 
Mr.  De  la  Roe  as  to  this  matter;  for  I  believe 
he  will  own  it. 

SoL  Gen,  How  came  you  to  trust  him  with 
such  a  discourse  7 

Harris,  Because  we  met  there  at  Counter's 

lodgings,  and  we  had  several  times  diaeourMs 

,of  it ;   there  was  miyor  Bernard  and  eapt. 
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Rookwood  besides,  apd  I  always  declared 
against  it  as  a  barbarous  and  inlidmantbLftg^ 
not  to  be  answered  before  Crod^or  man^  and 
that  We  should  be  odious  to  all  the  worid  if  the 
thing  were  effected,  as  I  believed  it  would  not 
be.  1  would  never  shew  my  head  aft^  such  a 
thmg. 

Sol.  Gen,  f>o  yon  remember  who  began  the 
discourse  of  this  matter  ? 

Hatris.  I  ctonot  tdl  that.  I  cannot  come 
to  eterj  particular. 

Sir  B.  Shomer,  You  said  just  now,  yon  appre* 
bended  Mr.  Lowidc  to  be  a  man  of  conscience 
and  honour ;  pray  what  were  his  sentiments 
about  it? 

Harris,  His  sentiment  was,  that  he  would 
obey  sir  Oeoige  Barcley  *s  orders  ;  and  he  was 
sure  sir  George  Bardey  would  not  do  it  with« 
out  orders. 

Sir  B,  Skmoer.  Did  not  he  declare  it  to  ben 
barbarous  dengn  ? 

Harris,  t  cannot  remember  every  particular 
tbhig  that  he  said  ;  for  I  am  not  a  spy  upon 
any  man's  actkws. 

^  Jjomiek.  When  you  were  talking  of  that  de- 
sign that  you  speak  of,'  pmy,  dki  1  consent  to 
anr  such  thing  r 

aarris.  I  tell  you  how  far  yoa  consented  ; 
yon  said  you  would  obey  sir  deoffge  Barcley's 
orders,  and  you  was  sure  he  would  not  do  it 
withoot  orders. 

Mr.  Mampesson.  Did  you  see  any  of  sir 
George  Barclay's  orders  ? 

^Harris,  No,  I  did  not,  I  was  to  .follow  his 
orders;  but  whatorders  he  had  I  cannot  tell. 

Sol.  Gen!  What  did  sir  George  Barclay  tell 
yon  you  were  to  do  ? 

Harris.  Sir  George  Barclay  declared,  oa 
the  first  Saturday,  that  we  were  his  Jantxaries, 
and  talked  of  attacking  and  briiiguig  away  the 
garter:  I  eannot  say  this  gentiemnn  was  by 
tnen  ;  and  afterwards  sir  GMrge  Barclsy  went 
out  and  returned,  and  came  in  agam  into 
the  room,  and  declared  that  we  were  men  of 
honour,  and  that  we  were  to  attack  the  prince 
of  Orange. 

Mr.  Mompeswni   Did  sir  George  Barcley 
give  the  prisoner  at  tlie  bar  any  ordm  ? 
^^FirrriT  I  do  not  tell  you  he  did. 

Mr.  Mompesnm,  Yon  say  you  metsirGeoig« 
Barcley  and  major  Holmes  upon  the  road 
going  to  Islington :  How  do  you  know  the 
prisoner  was  thei«  ? 

Harris.  Why,  was  not  I  with  him  ?  I  am 
very  sorry  to  come  npon  this  account ;  -hot 
you  know  it  is  truth  all  that  1  say ;  and  I 
am  sure  you  are  aensihie  1  do  you  no  wrong  : 
He  met  sir  George  Barcley -and  mi^w  Holoies^ 
and  he  went  down  and  said  something  to  sur 
Geoi^  Barcley  in  the  highway,  what  it  was  I 
do  not  know  ;  but  I  sto<d,  and  captain  JRook^ 
wood  and  Mr.  Bernard  said  sometliing  to  luin» 
which  you  very  well  know. 

Alt.  Gen.  nhat  waait  ? 

Harris,    f  cannot  tell,  Sir. 

Ati,Gen.  We  do  not  desire  yoQ  to  teO  what 
you  cannot  tell :  Is  thisall  yeii  now  ? 
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.  Harrh.  It  is  all  at  preaenl  that  I  recollect. 

SoL  GtH,  Then  prajr  swear  Mr,  Bertram. 

[Which  was  dooe. 

Mr.  Conytrs,  Pray  wUI  you  give  an  accoant 
to  my  lord  and  the  jury  what  you  know  of  this 
intended  assassioatiou,  aud  how  far  the  pri- 
soner was  concerned  in  it. 

fertram.  My  lord,  about  the  beginning  of 
Feoruary  last,  major  Lowickcame  to  me,  and 
Mked  me  if  I  would  espouie  a  thing  with  him 
that  might  be  for  my  ad?antage ;  I  told  him 
that  1  thought  I  might  espouse  any  thing  that 
he  thought  fit  to  engage  in.  \ 

Mr.  Mompcsion.  Whom  did  you  tell  so  P 

BertrAm.  Major  Lowick  :  and  he  told  me 
It  was  well,  and  desired  me  to  ask  no  more 
questions:  I  did  not ;  hut  it  went  on  to  tlicf  14th 
of  February,  when  he  desired  me  to  be  at  his 
lodgings  at  13  o'clock.  I  was  so  about  that 
time,  but  be  was  not  within,  and  I  stayed  till 
he  came  in,  and  he  took  me  up  into  bis  cham- 
ber, and  told  me  be  believed  they  shouUI  ride 
out  in  some  little  time  ;  and  he  told  me  he  be- 
lieved the  king  was  to  be  seized  in  his  coach, 
sod  he  gave  me  a  guinea  to  buy  menecessaries. 

L.  C,J.  What  necessaries? 

Bertram,  I  cannot  say  he  named  any. 

Ait,  Gen,  But  for  what  purpose  were  those 
necessaries  ? 

Btrtram.  I  do  not  know  that  he  named  any 
thing,  indeed. 

Alt,  Gen,  Well ;  did  he  tell  you  when  you 
were  to  be  ready  ? 

Bertram,  If  yoo  please  to  give  me  leave,  I 
will  tell  you :  he  desired  me  not  to  be  out  of 
the  way ;  and  the  next  morning  I  was  to  meet 
him  at  the  purl  house  in  Hart  street.  I  did 
not  meet  him  ;  and  the  next  time  I  saw  him, 
I  am  not  positive  whether  it  was  the  next  day 
after  the  fifteenth  when  I  was  to  meet  him  at 
Hart  street,  but  did  not  so  ;  but  the  next  time 
I  saw  him,  he  asked  me  why  I  did  not  meet 
him  according  to  his  appointment  ?  I  told  him, 
I  had  some  reason  for  it ;  and  he  answered  me 
again,  that  he  believed,  if  the  king  had  been 
in  the  field,  I  would  have  done  the  same ;  but 
I  have  not  seen  him  since,  till  I  saw  him  at 
the  bar. 

Att,Oen*  Had  you  no  discoorse  of  horMS 
that  you  were  to  provide  ? 

Bertram.  I  do  not  remember  any  particular 
thing  more  than  I  have  told  you. 
^  Att,  Gen,  JM  he  not  tell  you  what  the  de- 
sign was  you  were  to  go  about  ? 

Bertram,  He  did  not  tell  me  of  any  other 
design  than  as  I  tell  you,  for  he  believed  1  knew 
ofiti  I  thought  so  at  least  i  The  first  time  I 
knew  of  it  was-from  Mr.  Charuock. 

L,  C.  J,  What  did  he  tell  you  was  the  de- 
ng^  that  you  shouki  engage  in  for  your  advan- 
tage upon  Friday  the  i4th,  when  he  gave  you 
tbegumea? 

&rtram.  He  told  me,  he  believed  they 
jjbould  ride  out  very  suddenly,  and  that  the 
niv  was  to  be  seized  in  his  coach. 

Z,Q,J.  Didhe  tell  yoo  when  the  king  wan 
to  be  seized? 
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Bfrfrosi.  No,  he  did  not  tell  me  when  ;  hut 
this  was  the  14th,  the  next  morning  I  was  to 
meet  him  at  Hart- street,  but  did  not. 

Sol,  Gen.  Who  did  he  tell  you  the  king  was 
to  be  seized  by  ? 

Bertram.  He  dkl  not  nominate  any  oue  else, 
for  he  obliged  me  not  to  ask  him  questtons,  nor 
I  did  not. 

SoL  Gen,  Did  he  name  himself  to  be  con- 
cerned? ' 

Bertram.  He  named  himself  so  far  as  that 
he  believed  he  should  ride  out  very  suddenly. 

Sol.  Gen.  Was  it  the  next  morning,  or  the 
next  day  ? 

Bertram.  I  cannot  say  that  he  named  anj 
particular  time. 

Att,  Gen,  Will  they  ask  him  any  ques- 
tions ? 

Sir  Jb.  Shower,   No,  I  think  we  shalLnot. 

Mr.  Mountague,  Pray,  Mr.  Bertrami  will 
you  answer  me  one  question.  What  did  he  say 
to  you  when  he  checked  you  for  not.  coming 
according  to  his  ap(x>intment? 

Bertram,  I  took  it  as  a  kind  of  a  check :  h« 
told  me,  that  if  the  king  bad  been  in  the  field, 
he  believed  I  would  have  done  the  same.. 

Sir  B.  Shower,  There  is  one  thing  we  must 
a  little  examine  this  gentleman  ^o  s  were  not 
you  under  a  necessity  before  that  time  that  he 
gave  you  the  guinea  ?  Pray  what  conditioa 
were  you  in  ? 

Bertram,  Under  necessity,  Sir !  Iwainevw 
very  plentiful  of  money  of  late. 

Sir  B,  Shower,  Did  he  never  give  you  n 
guinea  or  two  before  in  charity,  and  out  of 
compassion  to  your  necessities? 

Blertram,  He  has  given  me  money  several 
times  before:  and  I  believe  if  I  would  have 
asked  him  for  any  money,  he  would  have 
given  it  me. 

Att.  Gen,  Was  this  money  given  yon  for 
charity,  or  for  any  other,  and  what  purpose? 

Bertram,  1  did  not  mJc  him  for  any  thing  s- 
but  he  gave  it  me,  and  said,  there  is  a  guinea  to 
buy  you  necessaries, 

Att,  Gen,  What  was  the  discourse  before 
that? 

Bertram.  I  told  you,  he  said,  he  believed 
they  were  to  ride  out  very  Ruddenly,  and  he 
believed  the  king  was  to  be  seized  in  his  coach « 
and  he  desired  me  not  to  he  out  of  the  way.. 

Mr.  Cowpcr.  And  when  hn  gave  you  the 
guinea  to  buy  you  necessaries,  was  it  imme- 
diately after  this  discourse? 

Bertram,  Shr,  it  was  at  the  same  time. 

Lowick.  Did^not  I  give  your  wife  a  guinea 
two  months  before  tbisr 

Bertram.  Yes,  Sir;  I  acknowledge  I  was 
informed  yoo  did,  I  was  not  in  town  then. 

Lowick.  Prav  let  the  court  know  that. 

X.  C.  J.  Did  he  tell  yon  the  king  was  to  W 
seized  in  his  coach,  before  be  told  you  th^ 
were  to  ride  out  very  suddenly  ? 

Bertram.  No,  afterwards}  and  then  he  ga?» 
me  the  guinea. 

Sir  B.  Shower,  His  words  are  not  coupled 
together,  thf  y  have  no  idation  to  onn  anocbar. 

U 
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L.  C.  X  No;  bm  he  told  him  they  were  to  | 
ride  oat  very  suddenly,  and  the  king  was  to  be 
seized  in  his  coach,  and  gare  him  a  guinea  to 
boy  him  necessaries  at  the  same  time. 

L.  G.  J.  Treby.  There  is  no  doubt  he  was 
engfaged  in  the  design  with  those  other  persons. 
Mr.  Omffers.  And  afterwards  he  rebuked 
bim  because  he  had  nut  met  him  \  and  he  said, 
it  would  have  been  the  same  thing  if  the  king 
bad  been  in  the  field. 

Mr.  Mouniague.   What  day  in  the  week 
was  it  that  you  failed  him  t 

Bertram^  It  was  on  a  Saturday. 
Juryman,    Pray,   my    lord,    we  desire  to 
know,  who  he  did  understand  by  the  king  that 
was  to  be  seized.  • 

L.  C.  J.   What  did  be  call  the  king  ? 
Bertram.  He  said  nothing  but  the  king. 
X.  C.  J.    Who  did  you  understand  by  that  ? 
Bertram,  I  leave  it  to  the  court,  I  am  not  to 
interpret  things. 

L.  C.  J.  Trebjf.  Did  he  name  the  prince  of 
Orange,  or  king  James  ?  Did  you  think  king 
James  was  to  be  seized  ? 

Bertram.  My  lord,  1  tell  you  what  be  said, 
1  am  not  to  interpret  his  words. 

Ati,  Gen.  Do  you  believe  he  meant  king 
James,  or  this  king,  that  was  to  be  seized  ? 

Bertram,  1  believe  it  might  be  the  king 
kere. 

L.  C.  J.  Take  the  words  as  they  are ;  he 
adced  bim  before,  Whether  he  would  engage 
in  a  design  that  might  be  for  his  advantage  ? 
On  Friday  the  14th  of  February  he  meets  him 
at  bis  lodging,  and  tells  him,  he  was  to  ride  out 
suddenly,  and  that  the  king  was  to  be  seized  in 
his  coach,  and  appointed  him  to  meet  biro  the 
next  morning,  and  gave  him  a  guinea  to  buy 
him  necessaries. 

Mr.  Afotnpeuon.  Pray,  has  not  Mr.  Lowick 
given  you  clothes,  linen  and  other  things  at  any 
other  time  T 

Bertram,  S^ir,  you  have  been  always  ready 
to  serve  me,  I  must  acknowledge,  and  you 
have  been  very  kind  to  me. 

Idomiek,  If  you  please  to  give  an  account  of 
my  character,  whether  ever  I  was  guilty  of  any 
bloody  thing  ? — Bertram.  No,  Sir. 

Sir  B,  Shower,  How  long  have  you  known 
Mr.  Lowick  ? 

Bertram,  I  believe  1  have  known  him  this 
SO  yean. 

&r  B.  Shower.  What  behaviour  has  he  been 
df? 

Bertram.  He  baa  always  had  very  good  be- 
haviour, and  the  best;  he  has  had  the  best 
character  of  all  mankind. 

Sir  B.  Shower.  Did  you  ever  know  him  in- 
clined to  do  a  rash  action  ? 

Bertram.  Never  in  my  life. 
« -  Sir  B,  Shower.  Did  you  ever  know  him  do  a 
maticwus  action  ? 

Bertram.    No ;  but  he  had  always  the  cha- 
racter of  a  good  man,  and  was  always  ready  to 
serve  any  man  in  his  necessities,  and  to  do 
good ;  he  has  that  general  character  abroad* 
*  LiCJ,  Where  does  be  live? 
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Bertram.  He  lived  last  at  Bfowntow-street, 
but  he  has  no  wife  nor  family,  and  ao  hat  no 
fixed  bein|^. 

L.  C.  J.  What  was  his  way  of  living? 

Bertram,  He  was  bred  a  soldier,  and  has 
been  abroad. 

L.  C.  J.  Where  ? — Bertram.  In  Ireland. 

L.  C.J.  In  whose  service  ? 

Btrtram.  In  the  service  of  king  James. 

Lowick.  He  knows  particularly,  that  oooe  I 
was  upon  a  party,  and  saved  five  officers  from 
being  killed  m  cokl  blood. 

X.  C.  /.  What  countryman  is  he? 

Btrtram,  Yorkshire. 

Mr.  Mompeston*  Was  he  accounted  of  a. 
cruel  or  a  bloody  nature  ? 

Bertram.  No;  of  a  quite  contrary. 

Jurtfman,  My  lord  ;  I  desire  to  know  ibr 
what  cause  he  gave  him  or  his  wife  a  guinea. 

Bertram,  I  know  not  what  that  guinea  was 
for  that  he  gave  me  the  14th  of  February,  any 
otherwise  than  as  i  have  told  you. 

Mr.  Mompenon.  What  was  the  guinea  given 
to  your  wife  for  P 

Bertram,  For  that  guinea  given  to  my  wtTe, 
it  was  out  of  his  own  kindness  and  goodaesa  to 
my  family  and  me. 

Att.  Gen.  What  was  the  other  guinea  for? 
You  are  upon  your  oath. 

Bertram,  Indeed,  Sir,  I  cannot  tell ;  he  gtvs 
it  me  to  buy  me  necessaries. 

Att.  Gen.  Was  there  nothing  else  men* 
tioned,  what  necessaries  those  were  to  be? 

Bertram.  No,  Sir ;  upon  my  oath  there  was 
not  any  particular  mentioned. 

Att,  Gen.  What  made  bim  so  kind  to  yoo, 
pray? 

Bertram,  We  were  both  bom  in  a  town,  and 
1  believe  we  are  near  related. 

Sir  B,  Shower.  You  say  you  are  towns- 
people, and  have  been  long  acquainted,  and  you 
knew  him  in  Ireland;  pray,  did  you  ever 
know  that  he  saved  any  people's  hves  ? 

Bertram.  1  was  not  m  that  action  myself, 
but  all  that  were  in  it  gave  that  relation,  that  ho 
was  very  favourable,  and  did  save  people's 
lives,  particulariy  one  captain  Hariow,  and 
brought  him  and  other  prisoners,  and  1  re- 
menmer  the  thing :  it  was  about  a  fortnight 
before  the  business  of  the  Boyne,  upon  a  Sun- 
day  morning,  that  they  toot  those  prisoners, 
and  he  did  persuade  several  parties  that  ho 
commanded,  to  decline  kiliiniir  as  much  as 
they  could :  I  was  not  in  this  action,  but  this  I 
heard  of  all  that  were  in  it,  and  IVom  the  pri- 
soner. 

Sot.  Gen.  When  he  gave  you  that  guinea, 
did  not  he  speak  any  thing  of  a  hone  that  was 
to  be  provided  for  you  ? 

Bertram.  Not  a  word :  I  never  did  see  o 
horse  upon  that  account,  nor  was  Lmaster  of 
a  horse,  nor  was  I  told  1  should  have  a  horse  m 
any  respect  whatsoever. 

Juryman.  How  could  you  ride  out,  as  yo^ 
say  they  were  to  do,  without  a  horse,  or  with- 
out knowii^  any  thing  of  a  horse  to  be  pro* 
vided  for  y  on  ? 
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Bertram.  I  did  not  know  of  a  hone. 

JL  C  X  But  be  said  you  were  to  ride  oat 
apeedily. 

Bertram.  No :  he  said  io  general,  we  should 
ride  out  suddenly. 

Att.  Gen,  Who  was  there  besides  yourself? 

Bertram,  Nobody. 

Att.  Gen.  Then  that  *  We'  must  mean  you  and 
him.  And  how  were  you  to  ride  out  without 
m  horse  ?  Pray  mind  what  you  swear. 

Bertram.  1  was  to  meet  him  the  next  moin- 
ing,  but  did  not. 

Att.  Gen,  Pray,  what  could  you  understand 
by  that,  that  you  were  to  ride  out  suddenly, 
and  had  no  horse  ? 

Bertram,  That  was  understood,  that  if  I  did 
ride  out,  1  must  have  a  horse. 

Att,  Gen,  Who  should  you  hare  it  from  ? 
Had  yon  a  horse  of  your  own  ? 

Bertram,  No,  I  had  not. 

Att,  Gen,  Did  you  intend  to  hire  a  horse  ? 

Bertram,  No,  I  did  not. 

Att,  Gen,  Did  not  you  ask  where  you  were 
to  have  a  horse  P 

Bertram.  No,  I  did  not  ask  nor  inquire,  nor 
was  it  promised  tne  I  should  hare  a  horse. 

Att,  Gen.  Did  he  tell  you  whera  you  were 
to  ride? 

Bertram,  The  next  morning  I  was  to  meet 
lum. 

Att.  Gen.  For  what  ?  To  ride  out  was  it  ? 

Bertr^mi.  I  cannot  really  tell  whether  it  was 
Upon  that  account  or  not. 

Att.  Gen.  Whether  did  he  tell  you  where 
he  was  to  ride  ? — Bertram.  Indeed,  he  did  not. 

Juryman.  It  is  rery  strange  that  you  did 
not  ask  him  where  he  was  to  go,  nor  ask  him 
for  a  horse. 

Bertram.  I  was  so  senseless,  that  I  neither 
did  ask  him  about  a  horse,  nor  ev^  knew  of 
any  that  was  to  be  prorided  for  me. 

Juryman,  Did  you  understand  what  was 
meant  by  the  nding  out  suddenly  ? 

Bertram,  I  did  take  it  ter  be  about  the  busi- 
ness, the  seizing  of  the  king. 

Juryman.  Did  he  compare  it  to  attacking 
him  in  the  field  ? 

Bertram,  No,  he  did  not ;  but  he  said,  he 
beliered  the  king  would  be  seized  in  his  coach ; 
he  made  no  comparisons. 

Mr.  Mountague.  Pray,  Mr.  Bertram,  why 
did  yoo  not  meet  him  ?  What  reasons  had  you 
for  not  doing  it  ? 

Bertram,  I  thought  it  not  requisite  to  meet 
him. 

Mr.  Mountague.  What !  had  you  no  mind 
to  the  thing? 

Bertram.  No,  I  hait  not ;  because  I  thought 
the  thing  rery  unlawful. 

Att.  Gen,  Pray  what  was  that  thing  you 
•peak of,  that yuu thought  was  unlawful? 

Bertram,  1  thought  it  was  about  seizing  and 
killing  the  king. 

^  L,  C.  J.  fVay,  mind  ;  there  is  nobody  de- 
rires  yoo  should  speak  more  than  the  truth; 
but  on  the  other  side,  being  upon  your  oath, 
yoa  are  to  speak  the  whole  truth  i  for  if  you 
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conceal  any  part  of  the  truth,  though  youhara 
a  klndneiTB  fbr  your  countryraan,  Mr.  Lowick, 
who  has  been  kind  to  you,  you  will  forswear 
yourseff,  for  you  make  a  different  representation 
of  the  matter,  and  make  ii  appear  quite  other* 
wise  than  it  is ;  pray  do  not  strain  one  tittle^ 
but  let  Ds  hare  all  the  truth. 

Bertram.  I  do  not  beliere  I  strain  one  bit. 

Mr.  Mouatague.  Then  tell  my  lord  why  yoQ 
did  not  meet  him  ? 

Bertram,  I  did  beliere  it  was  about  seizing 
and  killing  the  king,  and  1  did  think  it  to  be 
ille^ful. 

Mr.  Mountague.  Why  did  you  think  it  was 
about  that  ? 

Bertram.  Because  Mr.  Charnock  had  told 
me  of  it  before. 

Att.  Gen.  How  did  you  know  that  was 
what  Lowick  spoke  to  you  about  ? 

Bertram.  I  did  suppose  it  to  be  the  sftme, 
because  he  desired  me  at  first  to  ask  no  ques- 
tions,  no  more  did  I ;  but  I  took  it  always  to 
be  the  same  thing. 

Att.  Gen.  What  did  he  say  to  you  ? 

Bertram.  He  told  me  he  had  a  business  to 
propose  to  me,  if  I  would  euc^age  in,  that 
would  be  for  my  adrantage,  but!  must  ask  nO 
questions  ;  talked  of  riding  out  suddenly,  and 
that  the  king  was  to  be  seized  in  his  coach: 
and  baring  heard  of  it  from  Charnock,  I 
thought  it  was  the  same  business. 

Att.  Gen.  Then,  my  lord,  we  hare  one  wit* 
ness  more.  Call  capt.  Fisher.  [He  did  not 
appear.]  If  he  does  not  appear,  we  shall  let 
them  go  on,  and  when  he  comes  in,  we  can 
examine  him  ailer wards. 

L.  C.  J.  Is  he  a  material  witness  ? 

Sol.  Gen.  We  do  apprehend  he  is  a  rery 
material  witness. 

X.  C,  J,  If  you  think  him  a  material  wit- 
ness, it  will  not  be  pmuer  for  them  to  enter 
upon  their  defence,  till  they  hare  heard  th6 
whole  accusation. 

The  Court  staid  for  Mr.  Fisher's  coming  for 
near  an  hour,  and  at  last  he  came  in  and  was 
sworn. 

L.  C,  J,  Who  is  this  ? 

Att,  Gen.  This  is  one  captain  Fisher. 

Sol.  Gen,  Pray,  captain  Pisher,  do  yon 
know  Mr.  Lowick,  the  prisoner  at  the  bar  ? 

Fisher,  I  have  not  talked  with  Mr.  Lowick 
since  the  8th  of  February,- and  then  he  talked 
that  he  would  be  ready  to  serre  hia  master  tn 
the  uttermost  of  his  power. 

Att.  Gen.  What  master  ? 

Fither,  Kinff  James. 

Att.  Gen.  What  particular  serrice  ? 

Fisher,  He  named  no  particular  serriCe,  bat 
only  that  he  would  be  r^y  to  serre  his  mas- 
ter to  the  uttermost  of  his  power. 

Att.  Gen,  Where  was  this  ? 

Fither.  At  the  Cock  in  Bow-street 

Att,  Gen,  Who  was  in  company  ? 

Fither.  There  was  Mr.  Harrison. 

Att.  Gen.  Pray,  gire  an  account  of  whal 
you  know  of  this  Umrouai  bkHxIy  ' 
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Faher.  T-beliere  there  was  a  dengn  to-veizd 
the  prince  of  Orange. 

Att.  Gen.  What  dq  you  know  of  itf  You 
sayyou  helieve  it. 

luher,  I  belief  e  it  by  my  knowledge,  be- 
cause I  waa  concerned  in  tt. 

AtL  Gen,  By  whom  waa  that  deaign  car- 
ried  on? 

Fi$ktr,  By  sir  George  Barcley  and  Mr. 
Harrison. 
'    X.  C.  /.  What  was  the  deaign  f 

Either.  We  were  to  imll  upon  the  prince  of 
Orange. 

X.  C.  J.  Yon  called  him  ao,  the  prince  of 
Qrange? — Tiihtr,  Ye8,roylQrd. 

Att,  Gen,  Well,  tell  us  what  happened. 

Fisher,  It  wan  to  hare  been  done  the  15th 
of  February,  and  we  met  accordingly  the 
14tb,  but  the  king  not  going  abroad,  it  waa 
put  off. 

L.  C.  /.  Who  met  on  the  14th  f 

Fither.  I  met  only  Mr.  Harrison  and  air 
George  Barcley,  then  it  waa  put  off  till  the 
S9nd  ;  upon  the  8ia,  we  met  at  the  Three- 
Tuns  in  Holborn,  and  from  thence  we  came  to 
the  8un-taTem  in  the  8trand,  and  tliere  was 
nobody  but  >lr.  Harrison  and  I  together,  and 
air  George  Barcley  came  tons ;  I  l^elieve there 
were  about  14  or  16  in  the  bouse ;  there  sir 
George  Barcley  told  nie,  Mr.  Lowick  wai>to 
meet  me  and  iwo  more  at  an  ion  by  St.  Giles's 
Pound,  and  that  we  v  were  to  go  together  to 
seize  tlie  prince  of  Oraoge  the  29od. 

X.  C.  J.  Did  ^ou  meet  him  ? 

Fisher,  I  t!id  not  meet  biro,  it  being  put  off 
by  the  king^snot  going  abroad. 

X.  C.  J.  This  does  not  affect  Mr.  Lowick 
at  all. 

Att.  Gen,    It  does  not,  we  acknowledge  ; 
but  at  that  time  which  you  speak  of,  the  8th  of 
February,  had  you  any  knowledge  of  the  as- 
sassinatmii  ? 

Fisher.  There  was  no  assassination  at  that 
time,  at  least,  it  wafMiot  then  declared. 

Alt,  Gen.  What  was  your  discourse  about 
then? 

Fisher.  There  was  notire  of  the  king*s  pre- 
|taring  lo  come  for  Enir^»nd. 

Att.  Gen.  Ymi  S4iy  Mr.  HaTiwrn  \yas  ihcre? 

Fisher.  Ws,  on<l  talk#  <i  vtxy  little  al)4)ul  the 
matter,  but  ouly  th<it  there  were  prej)arauuns 
for  the  king's  coming. 

Att.  Gen.  What  uul  Lowick  say  to  y«>u  ? 

Fisher.  I  bare  told  you  al)  that  Mr.Xouick 
said  to  ine. 

Att.  Gen,  Repeat  it  again. 

Ftsher.  He  said  he  would  be  reaJy  to  serve 
his  m«ister  to  itie  uttermon  of  bis  powfr. 

Mr.  Cvhptr.  Had  you  uo  discuurbe  al>out  an 
act  of  |»aiiiamei)t.? 

Fisher.  Air.  Lowick  said  it  was  not  conre- 
nient  to  talk  with  more  tl^anone  at  anytime,  for 
there  was  an  act  of  parlianieiit  ou  foot,  that 
under  twn  \vitiiess*-^  nothing  should  affect  a 
man's  lite  in  treason. 

An.  Gen,  Ttie  act  of  parliament  was  then 
A -making. 


X.  C.  X  W^heo  Mr.  Lowick  aid  lie  weoM 
aerre  his  rnaeter,  what  diicoane  had  yoU 
about  itP 

Fisher.  Mr.  Lowicb^nid  not  a  word  withiq, 
bat  at  the  door  he  aaad  be  would  aer? e  bis  dim* 
ter  to  his  power. 

An.  Gen.  What  wna  that  tbey  would  not 
talk  H'iih  above  one  at  a  time  ? 

Fisher,  Nothing  thatwas  thought  treasonable 
prices  should  be  discoursed  before  above  one 
at  a  time  ;  so  1  understood  it. 

Soi.  Gen.  Then,  my  lord,  we  have  done. 

Sir  J9.  SAover.  May  it  please  vour  lordthipt 
and  you  gentlemen  of  the  jury  ;  1  am  of  coun- 
ae)  in  this  caae  for  the  prisoner  at  the  bar,  and 
we  do  hope  here  ia  not  evidence  sufficient  to 
coovjct  him  oi'  high  treason;  the  question  it 
not.  Whether  there  was  a  plot  or  a  oonipiraey 
to  asaaasinate  the  king,  or  to  prepare  for  an  in- 
vasion »  but  all  that  you  are- 1*  oonsidfer,  m* 
tiemen,  ia,  whether  the  evideoce  against  Mr. 
Lowick  be  aufficient  to  oonvince  you,  that  be 
did  deaign  to  seise  and  aseasainate  the  king; 
there  are  three  witnesses  produced  ;  hut  we 
think  this  last  witnesiv,  Fisher,  his  testimony 
does  not  hurt  him  in  tlie  least.  We  know  your 
lordship  will  declare  and  direct  the  jury,  that 
the  evidence  in  a  case  of  treaaoa  ought  to  ba 
plain,  not  only  with  res{>ect  to  the  fact,  that  it 
was  done,  but  also  of  such  facts  as  are  th^  evi- 
dences of  a  man'a  intentions ;  and  t)iose  luna 
not  to  be  construed  by  strains  and  int^ments, 
or  implications,  unless  they  be  such  aa  evi- 
dently, naturally,  and  to  common  understand- 
ing express  the  intent  ion,  it  cannot  be  good 
evidence  in  treason  :  now  we  aay,  tliat  captain 
Fisher  haa  aaid  nothing  at  all  that  will  affect 
the  prisoner ;  for  all  that  he  says  is*  tliat  the 
8th  of  Februarv  he  ssid  be  was  ready  to  serve 
his  master  to  tbe  utmost  of  bis  power,  and  any 
words  as  well  aa  these  may  be  construed  lo 
make  a  man  guilty  of  treasonable  intentioiis; 
for  it  might  be  a  recollection  of  favours  receiv- 
ed, or  it  might  be  a  grateful  intent  to  seive  htm 
upon  particular  occaaions ;  but  that  ia  no  evi- 
dence upon  this  indictment.  Huppoae  it  was  to 
serve  him  upon  the  supposed  intended  invasion, 
yet,  with  submission,  that  is  not  evidence  of 
the  overt-act  laid  here;  here  ia  no  overt*act 
mentioned  of  prepariut;  arms,  or  encouraging 
mrn»  or  spilucing  tlie  king's  sobjects,  in  order 
to  the  better  resti>rinir  of  Uie  late  lung  James, 
or  tbe  exptrted  landing  of  the  Frentli,  or  the 
hke.  Alt  that  is  laid  to  the  prisoner'^  charge 
in.  the  compassing  the  Ling's  death,  and  ^  de- 
si(ifo  to  as<assliiute  him  in  his  coach ;  and  in 
onler  to  the  assassihation,  he  waa  to  buy  arms 
and  horses :  now  all  that  be  says  b  auite  of 
another  nature,  of  a  quite  different  strain,  and 
has  no  tendency  to  this  matter ;  and  nothing 
he  says  that  Liiiwick  should  say,  but  ia  apph- 
cable  the  other  way,  and  tend&  more  naturally 
to  the  invasion,  than  to  I  be  assa^^nstiou.  Your 
lordtihi])  observes,  there  was  some  notice  taken 
of  what  Mr.  Lowick  should  bay,  conoemtng 
the  art  of  parliament,  'that  be  would  not  talk 
with  above  ona  ath  tiine :  how  far,  when  life 
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(s  coocerned,  tach  loose  discourse  ought  to  be 
inforced  before  a  jury,  I  must  lea? e  to  your 
Jordsbip ;  though  a  man  mav  be  innoceDt,  yet 
lie  may  be  cautious,  and  toe  more  innoceot, 
perhaps  the  more  cautious ;  but  that  is  appli- 
cable to  the  iovasioo  too,  and  has  no  relation  to 
the  treason  io  this  indictment  more  than  any 
other.  It  shews  he  was  more  wary  than  others 
were,  but  it  is  net  applicable  to  the  fact  that  he 
now  stands  chargea  with.  Then  the  whole  of 
the  evidence  depends  upon  the  testimony  of 
Mr.  Harris  and  Mr.  Bertram ;  and  we  thipk 
]they  are  not  two  witnesses  to  one  thing,  and 
what  they  say  must  be  strained,  and  intended, 
find  presumed,  to  make  evidence  of  treason  ; 
for  what  Mr.  Barrb  says  about  the  discourses 
between  him  and  the  late  king  James,  about 
feoeividg  orders  from  sir  George  Barcley,  and 
his  passage  over  from  France,  and  the  several 
atages  he  and  Mr.  Hare  tra veiled,. aud  the  dis- 
courses between  sir  George  Barcley  and  him : 
your  lordship  will  acquaint  the  jury,  that  is  no 
evidence  to  affect  Mr.  Lowick,  nor  what  Ber- 
Jcenhead  and  Hare  agreed  upon  does  any  wav 
affect  Mr.  Lowick ;  for  those  things  may  be  all 
true*  and  yet  Mr.  Lowick  innocent  of  what  he 
stands  charged  with  in  this  indictment;  he 
says.  That  upon  the  first  Saturday  be  saw  Mr. 
]LiOwick  at  the  confectioner's,  but  he  cannot 
say  he  staid  there  at  all ;  there  was  not  a  word 
spoken  by  Mr.  Lowick  that  he  remembers  then, 
but  what  he  says  that  seems  to  touch,  and  the 
only  thing  that  touches  Mr.  Lowick  in  all  this 
evidence  is,  that  upon  Monday,  Tuesday,  Wed- 
nesday or  Tbursflay,  it  is  a  pretty  laige  time, 
between  the  15th  and  the  SSnd,  he  was  talking 
with  Mr.  Lowick  about  the  barbarity  of  this 
Imsiness,  and  that  Lowick  after  alt  said  he 
would  obey  orders :  now  with  submission,  my 
)ord,  to  make  that  to  have  relation  to  the  as- 
sassination must  be  by  a  forced,  strained  intend- 
ment; he  does  not  declaro  what  the  orders 
were ;  nay,  he  does  not  affirm  there  were  any 
orders^fortbe  assassination,  but  only  that  he 
would  obey  orders ;  here  1^  no  order  by  writ- 
ing, no  order  by  parole  that  Mr.  Lowick  de- 
clared he  would  obey.  As  to  what  Lowick  de- 
/dared  about  his  intention  of  riding  out  and 
seizing  the  king  in  his  coach,  that  cannot  be 
intended  ;  the  order  that  he  was  to  obey  to  as- 
sassinate the  king,  that  order  dees  not  appear; 
Ihere  are  no  footsteps  of  it  io  all  the  evidence ;  so 
that  there  is  nothing  in  testimony  that  will  hurt 
Mr.  Lowick :  then  uj>on  the  S2nd,  when  they 
dined  together,  Mr.  Harris  says,  that  there  was 
a  discourse  of  two  men  ;  but  it  does  not  appear, 
nor  does  the  witness  give  any  account  what 
those  two  men  weie  to  be  for :  it  is  true,  two 
men  he  was  to  get  dbcharged ;  but  that  is  not 
evidence  that  these  men  were  to  make  a  part 
of  those  forty ;  neither  the  words  before  nor 
the  words  after, can  have  that  construction ; 
nay,  it  does  not  appear  it  was  for  any  purpose 
at  all :  now  in  the  case  of  life,  where  a  roan 
ftands  at  the  bar,  we  hope  such  an  evidence 
shall  not  be  construed  to  make  a  proof  of  a 
trteonable  intention,  that  these  were  to  as- 


sasdnate  the  king,  or  to  make  part  of  the  forty 
that  were  to  do  it ;  when  it  does  not  appear  they 
were  there,  nor  who  they  were,  nor  any  sort  of 
notice  taken  or  given  upon  what  account  they 
were  provided.  And  then  as  to  Mr.  Bertram^ 
evidence,  it  is  palpable  that  bis  evidence,  and 
whatsoever  he  says,  cannot  amount  to  make  one 
witness  to  prove  an  overt-act  within  this  statute, 
and  that  there  must  be  two  witnesses  the  law 
requires.  What  dues  Mr.  Bertram  say,  to 
prove  any  man  guilty  of  treason,  but  only  by 
mtendment,  thought  or  suspicion  ?  it  is  true, 
Mr.  Bertram's  evidence  would  be  good  enough 
to  commit  a  man  upon  suspicion  of  treason,  but 
to  convict  him  it  cannot  be.  He  says,  that  in 
the  beginning  of  February  he  spoke  to  him, 
and  told  him  ne  would  emplov  him  in  a  busi- 
ness that  would  be  for  his  aovantage,  but  he 
must  ask  no  questions:  This  is  very  dark,  for 
the  meaning  of  it  does  not  appear  what  was  in<f> 
tended  by  it ;  it  might  be  one  thing  as  well  as 
another;  it  might  be  to  employ  him  in  his 
family,  or  it  mignt  be  to  send  him  of  a  journey, 
or  it  might  be  ue  taking  of  a  farm ;  but  to  ap- 
ply that  as  an  evidence  of  a  charge  of  high 
treason,  that  we  think  is  very  hara,  and  we 
hope  your  lordship  will  think  so  too :  but  then 
he  comes  and  tells  you  further  of  a  discourse 
upon  the  14di,  of  his  riding  out  suddeuly,  and 
that  the  king  was  to  be  seized  in  his  coach ;  but. 
he  does  not  say  that  he  was  to  seize  him,  nor  that 
he  woukl  be  concerned  in  it,  nor  that  he  knew 
of  it,  nor  did  declare  at  what  time  it  was  to  b« 
done,  nor  any  thing  certain  whether  it  was  a 

{irophecy,  or  a  dream,  or  a  story  tliat  he  re- 
ated  again,  or  what  it  was ;  there  is  no  con- 
nection between  the  riding  out  suddenly,  and 
the  other  words  of  seizing  the  king  m  his 
coach :  Then  he  says  be  ga?e  him  a  guinea  to 
boy  him  necessaries ;  the  man  acknowledges 
i^Ir.  Lowick  several  times  had  given  him  in 
charity,  money,  deaths,  and  other  things,  and 
gave  nis  wife  a  guinea,  as  you  observe,  in  cha- 
rity ;  but  he  gave  him  this  guinea  on  purpose 
to  Duy  him  necessaries;  and  it  is  hard  that  a 
man's  charity  to  a  countryman,  to  a  townsman, 
to  an.  ancient  acquaintance  of  twenty  years 
standing,  to  a  person  that  he  had  been  familiar 
with  formerly,  and  known  to  have  lived  well, 
should  he  misinterpreted  and  strained,  to  mak^ 
it  a  giving  him  money  as  subsistence,  and  a  re- 
ward for  the  doing  such  a  mischievous  bloody 
act :  we  say,  bis  charity  to  this  man  formerly 
is  inconsistent  with  the  supposition  that  he 
could  be  privy  to  such  a  barbarous  desigu  now ; 
and  we  hope  the  jury  will  consider  the  charac- 
ter that  that  rery  man  has  given  to  my  client ; 
for  the  same  witness  gives  you  an  account  of 
bi:i  behaviour  all  along,  that  he  was  not  given 
to  rash  and  barbarous  actions,  nor  guilty  oiany 
malicious  thing ;  nay,  that  he  prevented  mis- 
chief, and  the  killing  of  people  in  cold  blood. 
We  must  leave  it  to  the  jury's  consideration, 
and  your  lordship's  direction.  All  these  things 
that  they  say  may  be  true,  and  Lowick  be  not 
guilty  ;  and  the  acquitting  of  Mr.  Lowick  will 
be  no  lefleotion  upon  the  witnessesi  nor  any 
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discredit  to  tbe  testimony  that  has  been  given 
of  this  conspiracy  ;  but  we  hope  it  is  doii^g 
justice  to  this  man,  the  witnesses  not  coming 
up  to  the  proof  of  what  is  laid  in  the  indictment. 
We  must  beg  your  lordship's  patience  a  little 
longer,  and  call  some  witnesses  to  give  you  an 
account  how  long  they  have  known  Mr.  Liowick, 
and  what  his  real  character  is  ;  they  will  tell 
you  he  is  a  peaceable,  good  man, and  shew  you 
that  his  temper  and  inclination  was  rather  to  a 
sober,  quiet  life,  than  to  lead  him  to  such  ac- 
tion, and  that  they  cannot  think  him  likely  to 
be  tempted  to  be  concerned  in  such  a  design  ; 
and  thcu  we  must  leave  it  to  the  jury.  Call 
Mrs.  Yorke. 

Lotpick.  I  believe  there'is  nobody  here  that 
koows  me,  but  witi  give  me  that  character. 
[Mrs.  Yoike  came  in,  and  was  sworn.] 

Sir  jB.  Shower,  Pray,  Mrs.  Yorke,  how  long 
have  you  known  Mr.  L>wick  ? 

Yorke,  About  a  dozen  or  fourteen  years. 

Sir  B.  Shotcer.  What  sort  of  disposition  is 
heof? 

Yorke.  He  is  a  civil,  honest  man  as  ever  I 
saw  in  my  life,  or  ever  knew  of ;  and  I  never 
heard  otherwise  from  any  one  that  knew  him. 

Sir  B,  Shover.  What  was  be  in  his  actions  ? 
Was  he  malicious,  or  good-natured  ? 

Yorke.  As  good  a  natured  man  as  ever  I  saw. 

Mr.  Mompesson.  Has  he  the  reputation  of  a 
€ruel«  bloody-minded  manf 

Yorke,  Quite  the  contrary.  He  lodj|^ed  in 
my  ho 08)6  half  a  year ;  it  is  not  quite  a  year  ago 
since  he  lay  at  my  house.  He  was  the  most 
obliging  man  that  ever  lay  in  my  house.  He 
was  so  civil  to  all  the  lodgers,  that  they  ad- 
mired him  for  his  goodness,  and  made  them  in 
love  with  him. 

L.  C,  J.  How  came  he  to  lodge  at  yoar 
house  ? 

Yorke.  He  came  from  his  other  landlady ; 
they  could  not  agree ;  his  other  landlady  was 
a  sort  of  a  shrew,  and  therefore  he  did  not  care 
for  staying  there ;  and  1  desired  his  comT)an3r, 
because  I  knew  htm  to  be  so  obliging  and  civil 
a  man. 

X.  C.  J.  Where  is  your  house? 

Yorke.  In  Bloomsbury. 

X.  C.  J.  What  is  his  way  of  living  ?  Is  be  a 
man  of  an  estate  ? 
/    ^  Yorke.  I  cannot  tell ;  I  did  not  enquire  into 
that. 

X.  C.  J.  Had  he  no  employment  to  get  his 
Kving  by  ? 

Yorke.  I  do  not  know  any  thing  of  that ;  I 
never  enquired  into  it ;  be  paid  me  very  ho- 
nestly for  my  lodging,  and  be  is  a  very  good 
man,  for  any  thing  1  know. 

Sir  B.  Shower.  Then  call  Mrs.  Mosely.  [She 
came  in,  and  was  sworn.] 

X.  C.  J,  Well,  what  do  you  ask  this  gentle- 
woman? 

Sir  JB.  Shower.  Pray,  Mrs.  Mosely,  will  you 
tell  my  lord  and  the  jury,  do  von  know  Mr. 
Lowick?— Moce/^.  Yes,  Sir,  I  do. 

Sir  i{.  Shower.  How  long  have  you  known 
him? '■^Mosely*  Near  twenty  years. 
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Sir  B.  Shower.  Pray  give  an  account,  upon 
Tonr  knowledge,  what  disposition  and  temper 
ne  is  of,  whether  he  is  rash,  malicious,  bloody, 
and  ill-natured. 

Mosely.  He  is  a  peaceable,  tirtnous,  honest 
man,  and  a  man  that  I  never  beard  or  saw  that 
creature  that  could  speak  any  ill  thing  of  him 
in  my  Hfe  ;  nor  1  never  heard  him  speak  any 
thing  maliciously  of  any  creature  in  my  life,  t6 
do  them  a  prejudice :  so  far  from  that,  that  he 
is  a  man  has  a  character,  perhaps,  above  any 
man  that  I  could  speak  or  hear  of  in  my  life,  f 
speak  it  even  above  my  own  relations  ;  they 
may  have  some  passions ;  but  I  never  see  that 
gentleman  in  a  passion  in  my  life.  He  has 
laiii  in  my  house  several  times,  and  be  has  hftd 
company  come  to  him,  but  never  any  that  was 
scandalous  oneway  or  other.  I  never  saw 
him  fuddled  ;  nor  ever  heard  him  swear,  nor 
any  one  accuse  him  of  any  of  those  things. 

Air.  Mompeison.  Call  Dr.  William  Mew. 
(He  did  not  appear  J 

Sir  B.  Shower.  The  prisoner  has  something 
to  say  for  himtelf,  my  lord ;  hut  we  must  sub- 
mit to  your  lordship's  consideration,  and  the 
jurj^'s,  whether  there  be  any  evidence  bnt  what 
is  dark,  and  favours  of  suspicion  only ;  suspi- 
cious it  is ;  but  whether  there  be  any  evidence 
that  IS  plain  and  direct  as  the  law  requires  in 
cases  of  high- treason,  we  must  leave  it  to  your 
consideration,  for  we  apprehend  there  is  none. 

Lowick.  My  lord,  as  to  this  business,  tha 
thing  that  I  stand  accused  of,  the  Assassina- 
tion, I  know  nothing  in  the  world  of  it,  nor 
never  did,  directly  or  indirectly  ;  and  if  I  am 
convicted,  and  could,  to  save  my  hfe,  be  the 
death  of  the  poorest  child  in  the  world,  1  would 
not  save  my  life  to  do  it. 
•  X.  C.  J.  Look  you,  I  would  put  you  to  make 
answer  to  some  things ;  you  were  at  sir  George 
Barclev's  at  the  confectioner's  in  Holborn  ;  and 
it  is  sworu  he  came  over  upon  such  a  design. 
Then  you  were  with  Mr.  Harris  at  Red-Lion- 
Fields,  and  there  he  was  speaking  to  you  of  the 
horridness  of  the  design  that  was  to  be  executed 
upon  tjie  king's  person  the  Saturday  before, 
and  he  told  you  he  did  mislike  it ;  and  there- 
upon you  answered  that  you  wou^d  obey  or- 
ders, and  that  sir  George  Barcley  had  orders 
for  it,  otherwise  be  would  not  do  it. 

Lowick,  Sir  George  Barcley  never  spoke  one 
word  of  it  to  me.  • 

X.  C.  X  Every  body  knows  now  upon  what 
design  he  came  over  from  France,  and  when 
Mr.  Harris  shewed  dissatisfaction  with  tbe 
tbing,  you  made  that  answer  to  his  discourse. 

Lowiik.  He  never  said  one  syllable  to  me  of 
it.  I  trust  to  your  lordship's  judgment  and  tbe 
jury's  mercy. 

X.  C.  X  And  then  I  would  have  you  answer 
to  another  thing ;  when  you'  dined  together  on 
the  Saturday  the  2Snd,  what  were  those  two 
men  that  could  not  be  discharged  without  yon  ? 

Lowick.  My  lord,  I  know  nothing  in  the 
world  of  two  men. 

X.  C.  J.  You  went  to  diiscbaige  them,  for  th« 
king  did  not  go  abroad  that  day. 
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LowUk.  I  know  nothiDff  of  it. 

L,  C.J.  He  swears  tnis,  and  that  is  aiA  to 
bim  ;  but  then  as  to  Bertram,  what  design  was 
that  that  yon  were  tofengage  Bertram  in  for 
his  adf  antage,  and  he  was  to  ask  no  qnestions  ? 

Lcmfick.  My  lord,  he  is  a  poor  man,  and  my 
countryman,  and  I  have  at  all  times,  from  time 
to  time,  for  this  seven  years,  helped  to  subsist 
liim  and  his  family,  that  he  will  not  deny ;  and 
1  have  several  times  given  him  both  clothes  and 
money. 

X.  C.  /.  Then  I  would  ask  you  again, 
When  he  came  to  your  lodging  on  Friday  the 
14th  of  Februai*y,  and  you  told  him  the  king 
was  to  be  seized  m  his  coach,  and  said  that  we 
were  to  ride  out  very  suddenly,  and  you  ap- 
pointed him  to  meet  the  next  morning;  and 
because  be  did  not  meet  vou  blamed  hira,  and 
said,  it  would  have  been  the  same  thin^  if  the 
king  had  been  in  the  field.  Look  you,  I  would 
have  you  give  answer  to  this  if  you  can. 

Lowick,  I  remember  nothing  in  the  world 
of  it,  not  a  word  1' assure  you  ;  and  to  the  best 
of  my  remembrance,  I  did  nofsee  him  in  two 
days  after. 

Ait  Gen,  Mj  kird,  I  must  beg  leave  to 
answer  to  the  objection  that  the  counsel  for  the 
prisoner  have  made,  that  there  are  not  two  wit- 
nesses to  prove  the  overt- act  laid  in  the  indict- 
ment, and  so  the  law  is  not  satisfied.  In  answer 
to  that,  I  desire  your  lordship's  favour  to  ob- 
serve how  the  evidence  is,  and  then  we  shall 
see  whether  there  are  not  plainly  two  positive 
witnesses  of  the  overt-act,  by  agreeing  to  assas- 
sinate the  king.  The  first  witness  is  Mr.  Har- 
ris ;  your  lordship  observes,  that  Mr.  Harris 
gives  au  account  that  Mr.  Lowick  was  at  sir 
George  Barcley's  lodgings  the  fintt  day  that  it 
was  to  have  been  executed ;  and  that  afterwards 
between  the  15th  and  the  2Snd,  those  being  the 
first  and  second  days  that  this  was  to  be  done, 
when  he  and  Rook  wood,  and  the  prisoner 
Lowick,  were  walking  together  in  Red-Lion- 
fields ;  and  there  had  some  discourse  about  the 
intended  assassination,  and  the  barbarity  and 
bloodiness  of  it,  and  Mr.  Harris  and  Mr.  Kook- 
wood  were  averse  to  it.  Mr.  Lowick  said  he 
would  obey  orders,  and  he  was  sure  sir  George 
Barcley  would  not  do  it  unless  he  had  direct 
orders  for  it ;  that  was  twice  repeated  by  him,  as 
Harris  swears :  and  afterwards  Mr.  Harris  telli 
you,  that  the  29d  he  dined  with  Mr.  Lowick,  and 
Mr.  Lowick  observed  that  Mr.  Harris  came  in 
in  a  fi^eat  sweat,  and  asked  htm  how  it  happen- 
ed;  ne  said  he  had  been  about  to  get  Hookwood's 
party  that  were  to  seize  the  kini^ ;  for  he  was 
to  have  one  party.  Says  Mr.  Lowick  to  him, 
jou  need  not  grudge  to  do  it,  you  have  six 
shillings  a  day,  1  have  nothing;  and  yet  I,  at 
my  own  ^charge,  am  to  provide  two.  This  is 
as  positive  evidence  as  well  can  be  of  bis  being 
privy  to  the  design  ;  and  his  engagtn<^  people 
at  his  own  charge,  shews  a  great  deal  of  for- 
wardness and  zeal  in  the  prisoner  to  the  busi- 
ness. My  lord,  I  think  this  is  positive  and 
plain  evidence,  and  not  only  made  out  by  iu- 
faenoes  and  oonstructions,  as  air  B.  Shower 


says,  but  plain,  positive  proof.  The  fint  day 
he  was  with  several  of  them,  and  when  they 
discoursed  of  the  thing  afterwards,  he  declared 
he  would  obey  orders ;  and  what  could  those 
orders  be  but  for  what  they  were  discoursing 
of?  And  nothing  was  discoursed  of  but  this  de- 
sign they  were  engaged  in,  and  this  was  to 
justify  the  thing,  and  take  off  the  apprehension 
of  the  barbarity  of  it :  This  is  Harrises  testi* 
mony.  The  next  witness  is  Bertram,  and  he 
tells  you,  that  the  5th  of  February  the  prisoner 
sent  for  him,  and  when  he  came  to  niro,  he 
asked  if  he  would  engi^  in  a  business  that 
might  be  for  his  advantage,  and  ask  no  ques- 
tions ;  so  at  that  time  he  did  not  acquaint  him 
what  the  thing  was,  but  that  shews  it  was  a 
thing  that  was  to  be  kept  secret  at  that  time,  in 
regard  he  did  not  think  fit  to  acquaint  him  at 
the  first  instance.  But  the  14th  of  February 
when  he  met  him  again,  the  day  before  the 
first  time  that  it  was  to  be  put  in  execution, 
Bertram  swears  he  told  him  that  they  were  to 
ride  out  the  next  morning :  that  must  be  Low- 
ick and  Bertram,  for  tliere  was  nobody  else 
there ;  and  that  the  prince  of  Orange  was  to  be 
seized  in  his  coach.  Was  it  possible  the  pri- 
soner could  be  ignorant  of  it?  when  he  en- 
gaged him  to  go  upon  a  design  without  asking 
questions;  sent  for  him  the  day  before,  ac- 
quainted him  they  were  to  ride  out  the  next 
morning,  and  that  the  king  was  to  be  seized  in 
his  coach,  and  bid  him  be  ready  against  next 
morning,  and  gave  him  a  guinea  at  that  time  ; 
the  witness  says  it  was  for  necessaries,  but  he 
does  not  pretend  that  it  was  for  charity,  as  for- 
merly. And  that  must  be  for  necessaries  for 
that  purpose  that  they  were  then  discoursing 
of,  when  he  desired  him  to  be  ready  the  next 
day,  and  gives  him  mone^'  to  buy  him  neces- 
sanes :  what  can  that  be,  but  necessaries  for 
what  he  was  to  be  ready  for  ?  And  then  he  did 
not  come  the  next  day,  and  he  tells  you  why, 
because  he  thought  it  a  very  wicked  and  un- 
lawful thing,  and  so  he  disappointed  him  ; 
and  the  next  time  Lowick  chid  oim,  and  told 
him,  he  would  have  served  him  so  if  the  king 
had  been  in  the  field.  This  is  plain,  though  I 
believe  Bertram  does  speak  as  tenderly  as  |he 
can,  being  his  friend  and  old  acquaintance^ 
and  is  wilnng  to  say  as  little  as  he  can  of  him  : 
so  that  t  believe  nobody  thinks  but  what  Ber« 
tram  says  against  the  prisoner  is  true,  and 
what  he  swears  is  plain  and  positive.  To 
shew  that  Lowick  did  engage  in  tne  design,  he 
acquainted  him  with  it  the  14th,  by  telling  him 
the  king  was  to  be  seized,  and  they  were  to 
ride  out,  and  he  was  to  be  ready  the  next  day. 

L.C.J,  He  docs  not  say  they  were  to  ride 
out  the  next  day. 

Sir  B.  Shower.  No,  the  words  were.  We  are 
to  ride  out  suddenly. 

Att.  Oen.  1  think  he  did  say  they  weie  to 
ride  out  the  next  momiug. 

L,  C.  J.    No,  call  him  in  again. 

Mr.  Cotcper.  The  words  were,  We  shall  ride 
out  suddenly,  and  bid  him  meet  him  next  momP- 
ing ;   Bad  afUrwards  chtd  bim  for  not  meeting 
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aceordirf^ly,  and  told  him  it  bad  been  die 
tame  thing  if  the  king  bad  been  in  the  field* 

L.  C.  J.  If  you  cannot  agree  upon  the  evi- 
dence, you  roast  call  in  the  witnew. 

Mr.  MotwUague,  My  lord,  we  are  agreed 
upon  the  eTidenoe,  it  was  suddenly. 

X.  C.  /.  VfeW  then,  there  is  no  occasion; 
ba^e  yon  done  on  both  sides? 

CoumeL  Yes,  iny  lord,  we  submit  it  to  your 
lordship. 

L.C,J.  Gentlemen  oftbejury,  this  prisoner 
at  the  bar,  Robert  Lowick,  is  indicted  of  high- 
treason,  for  oompaasiog  and  imagining  the 
death  and  destruction  of  the  king  by  an  assas- 
•inatioD  ;  you  have  beard  what  eridence  baa 
been  given  upon  this  indictment.  And  in  the 
first  place,  it  is  proved  to  yon  that  there  was  a 
desi^  to  assassinate  the  king,  which  was  to  be 
earned  on  under  the  conduct  and  manage- 
ment of  sir  George  Barclay.  The  question 
that  yon  are  now  to  consider  of  is,  Whether  the 
prisoner  at  the  bar  was  concerned  or  engaged 
m  the  prosecution  of  that  design  ?  There  have 
been  two  witnesses  prodooed,  who  have  given 
their  evidence,  and  have  been  very  strictly  exa- 
mined, and  observations  hare  been  made  upon 
the  testimony  they  have  given. 

The  first  witness  is  Mr.  Harris;    and  be 

Sives  you  some  account  of  the  original  of  this 
esign.  He  tells  you  how  he  was  at  St.  Ger- 
roains,  and  introduced  to  the  late  king  James, 
who  did  express  a  great  kindness  for  him,  and 
told  him  that  he  had  an  opportanity  of  doing 
something  for  him  that  would  be  for  his  advan- 
tage :  and  that  be  and  one  Hare,  who  was  pre- 
sent at  that  time,  should  go  into  England,  (for 
it  seems  they  were  both  together  introduced 
bv  colonel  Parker)  and  should  be  subsisted  in 
£ngland,  and  thereupon  directions  were  given 
them  what  course  they  were  to  take; 
which  was  to  go  to  Calais,  and  to  each 
of  them  ten  lewidores  were  pven  for  their 
chaiges;  and  they  were  acquainted,  that  if  it 
happened  that  if  they  should  lie  there  so  kmg 
for  want  of  a  wind  to  bring  them  over  hither 
that  their  money  waa  spent,  provision  should 
be  made  for  their  aupply  there.  They  had 
ftrther  directions,  that  wbcn  they  came  into 
England,  they  should  apply  theinselves  to  sir 
George  Barcfey,  and  follow  bis  orders,  with 
instructions  how  to  find  him ;  being  told  that 
Sir  George  Barcley  would  be  walking  in 
Covent-garden  every  Monday,  and  every 
Thursday  night,  about  the  hours  of  six  or  seven 
o'clock,  and  that  they  ahould  know  him  by  a 
white  handkerchief  that  was  to  hang  out  of  bis 
pockeC 

Mr.  Harris  fortber  tells  you,  That  they  did 
come  to  Calais  in  order  to  embark  for  England, 
and  there  they  happened  to  stay  a  considerable 
time,  even  so  hmg  that  their  money  would  not 
defnyr  their  expences  there,  and  they  found  it 
true  as  it  was  promised  them ;  for  the  president 
of  Calais  paid  the  reckoning  for  them  at  the 
place  where  they  lodged ;  and  afterwards  they 
came  into  England,  and  binded  in  Kent,  and 
•ame  to  Rocbart^,  asd  from  thence  to  London. 


About  the  latter  end  of  Janunvy*  eU  stile  (for 
it  should  seem  it  was  the  14ih  i»ew  stile,  whiefaf 
is  the  4th  old  stile,  tliey  wereM  Si.  Germains),- 
he  teils  you  thtft  he  did-^,  the  first  Mondav. 
aAer  their  arrival,  into  Movent- garden,  to  look 
after  sir  George  Barely,  but  then  missed  him. 
But  aflterwards  hm  Companion,  Mr.  Hare,  met 
with  one  Berkeohead,  and  complaining  that 
they  bad  not  mst  with  sir  George  Barcley  ac- 
cording to  the  directions  they  had  abiead; 
whereupon,  by  the  means  of  Berkenbead,  they 
were  brought  to  the  speech  of  sir  George  Bar- 
cley, who  gave  them  reception^  and  owned  that 
be  bad  authority  to  subsist  them :  but  said  he 
had  not  then  money,  but  shortly  should,  and 
when  be  bad,  they  should  be  sure  to  receive 
their  subsistence.  He  tells  you,  that  after  this,- 
sir  George  Barcley  gave  them  subsistence 
money,  paying  them  at  the  rate  of  five  shil- 
lings a  day  when  they  hi|d  no  horses,  and  whea 
they  had,  six  shillings  a  day:  so  they  put 
themselves  altogether  under  his  command  and 
conduct  He  has  given  you  an  account  wbai 
discourse  he  had  with  Mr.  Rookwood,  from 
whom  he  discovered  what  the  design  was  in 
which  be  was  to  be  engaged.  And  the  design'to 
assassinate  the  king  was  first  intended  to  be  put  in 
execation  on  Saturday  the  15tb  uf  February  ; 
at  which  ddy  Mr.  Harris  and  otliers  being  at 
air  George  Barclay's  lodgings,  sir  George  said, 
they  were  bis  Janisaries,  and  afterwards  ca- 
ressed them,  and  said  they  were  men  of  ho* 
noor,  and  told  them  that  they  were  to  attack 
the  prince  of  Orange  and  his  guards ;  but  it 
seems  the  king  not  going  abroad  that  day,  they 
lost  that  opportunity. 

•  Truly,  then  Mr.  Harris  began  to  be  a  little 
troubled,  when  he  understoMl  the  meaning  of 
his  being  under  sir  George  Barcley's  conduct. 
And  he  says  that  after  that  first  Satiirday  the 
15th,  and  before  the  next  Saturday  the  29d,  he 
met  with  Lowick,  Rookwood,  and  Bernarde,  and 
be  was  complaining  of  his  being  engaged  in 
auch  a  design  as  this  was.  He  ttXXed  it  then 
the  murder  of  the  prince  of  Orai^g^  and  said 
it  waa  a  barbarous  tning,  and  he  did  not  like  it, 
nor  Rookwood  neither;  but  as  for  Lowidc, 
whether  he  disliked  it,  or  no,  I  know  not,  but 
he  made  answer  to  him,  1  will  obey  orders : 
says  he,  sir  Cieorge  Barcley  has  orders  for  it, 
or  otherwise  be  would  not  do  it. 

Then  you  are  told  farther,  that  after  this,  on 
Saturday  the  9Sd,  Mr.  Harris  dined  with 
Lowick  at  a  cook*s  at  the  end  of  Red-lion- 
street,  and  being  there  together,  Harris  being 
in  a  sweat,  and  was  asked  the  reason  by 
Lowick,  be  said  he  had  been  giving  of  orders 
for  tbe  getting  some  men  together  that  were 
to  go  under  IU>okwood  ;  and  Lowick  told  bim 
be  might  very  well  do  it,  for  he  had  jNiy  6«.  a 
day  ;  but  say^  be,  1  am  to  subsist  two  men,  and 
have  nothing  at  idl.  Mr.  Harris  wished  him 
to  go  to  sir  George  Barcley,  and  complain  of 
it, to  bim,  but  be  said  he  would  not:  but  it 
seems,  it  being  then  understood  by  them  that 
the  king  did  not  go  abroad  that  day,  Lowick 
said  he  must  go  and  dischaige  the  two  iiic9» 
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and  went  aboat  it.  This  it  tb«  sum  and  sub- 
stance of  Mr.  'Hairis's  eTidence  against  Mr. 
lAwiok. 

The  next  witness  is  Bertram,  and  be  tells 
ytmy  that  some  time  before  the  I5th  of  February , 
which  was,  as  I  told  you,  the  Tcry  first  day 
that  they  did  design  to  assassinate  the  king, 
Mr.  Lowicksent  for  him,  and  told  him,  that  he 
would  pot  htm  upon  a  business  that  should  be 
for  his  adfantage,  if  he  would  undertake  it 
without  asking  any  questions  :  this  was  some 
time  before,  but  the  certain  day  Bertram  does 
not  remember ;  but  he  tells  you  farther  that  on 
Friday  the  i4ib  of  February,  he  was  with  Lo- 
wick  at  his  lodging,  and  he  said  unto  him, 
that  the  king,  he  did  believe,  was  to  be  seized 
in  his  coach,  and  we  are  to  ride  out  suddenly  ; 
and  then  he  gave  him  a  guinea  to  buy  him 
necessaries,  and  withal  bid  him  meet  him  at 
the  purl  house  in  Hart  street  next  morning ; 
and  Bertram  tells  you,  be  had  understood  what 
this  design  was,  for  he  had  it  before  from  Char- 
nock,  and  did  forbear  to  go  the  next  morning, 
because  he  did  dislike  it.  After  this  Mr.  Lo- 
wick  met  him  and  chid  him  for  disappointing 
of  biro,  in  not  meeting  him  as  he  directed, ^  for, 
•ays  he,  it  would  have  been  the  same  thing  if 
the  king  had  been  in  the  field.  This  is  the 
sum  and  substance  of  the  evidence  that  Ber- 
tcam'has  given  against  him. 

Now  Bertram  being  cross-examined  on  the 
behalf  of  the  prisoner,  says,  he  hath  known 
Um  a  great  while,  and  that  he  is  a  man  of  a 
peaceable  and  fair  disposition,  very  charitable, 
and  that  he  has  ^ven  him  money  before,  and 
particularly  a  guinea  to  his  wife  in  his  absence. 

Indeed  i  might  have  mentioned  the  evidenoe 
of  Fisher  to  you,  but  that  is  but  circumstantial, 
and  does  not  come  home  to  the  case ;  but  being 

£*ven  it  may  be  mentioned  ;  and  that  is,  about 
e  8th  of  February,  Fisher  had  some  discourse 
with  Lowick,  and  it  seems  there  was  notice 
taken  of  the  intended  invasion,  and  Lowick 
•aid  be  would  serve  bis  master  faithfully  ;  and 
that  the  witness  thought  was  meant  of  the  late 
king;  and  he  said  at  another  time,  that  he 
would  not  discourse  with  above  one  at  a  time, 
because  of  the  late  act  of  parliament  that  was 
then  a  passing,  relating  to  high  treason,  that 
required  two  witnesses.  Now,  I  say,  this  is 
not  any  proof  against  the  prisoner,  but  it  is  a 
circumstance  that  may  shew  bis  inclination  to 
the  late  king. 

^The  counsel  for  the  prisoner  have  insisted 
upon  the  insufficiency  of^  the  evidence  that  has 
been  given  on  behalf  of  the  king,  and  have  said, 
that  the  late  act  of  parliament  requires  two  wit- 
nesses, which  is  true,  but  not  two  witnesses 
to  any  one  overt  act ;  but  if  there  be  two 
witnesses,  one  to  one  and  another  to  ano- 
ther overt  act,  that  is  sufficient ;  but  they  say 
that  it  is  not  so  in  this  case. 

In  the  first  place,  they  object  against  the  evi- 
denoe that  is  given  by  Harris,  they  say  it  is  short, 
that  must  be  leA  to  your  consideration;  whether 
the  evidence  that  is  given  by  Harris  concem- 
iqg  Mr.  Lowick|  does  prov«  to  your  satis&c- 
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tion,  that  he  consented  and  agreed  to  the 
sassination  of  the  king,  you  are  to  weiffli  tha 
evidence  ;  wben  it  is  sworn  that  when  Harris, 
Rook  wood,  end  the  prisoner  were  walking  in 
Red  Lion  Fields,  and  talking  of  this  horrid  de- 
sign, and  Harris  complaineil  that  it  was  a  bar- 
barous thing  to  murder  the  prince  of  Orange,' 
as  they  called  him,  you  must  consider  what 
answer  Lowick  did  make  about  obeying  of 
orders  ;  then  his  subsisting  of  men  at  his  owa 
charge  without  pay,  and  coroplaming  of  his 
having  no  pay,  and  his  discharging  them  the 
last  day  that  the  assassination  was  intended, 
that  I  must  leave  to  yoo^  whether  or  no  thia 
is  not  an  evidence,  if  you  believe  the  witness, 
to  satisfy  you  that  he  was  engaged  in  this  de- 
sign. 

Then,  gentlemen,  he  has  also  beeq  desired 
to  give  an  answer  to  this  question,  and  to  tell 
upon  what  design  he  was  to  employ  Bertram 
that  should  be  for  his.  advantage ;  but  he  waa 
to  ask  no  questions ;  and  afterwards  whether 
he  did  tell  him  the  king  was  to  be  seized  in  his 
coach,  and  they  were  to  ride  out  suddenly,  and 
bid  him  meet  him  the  next  morning,  and  when 
he  did  not  meet  him,  he  said,  It  would  have 
been  the  same  thing  if  the  king  had  been  in 
the  field.  If  this  to  an  evidence  of  Mr.  Lo-* 
wick's  engafi^iDgin,  and  agreeing  and  consent- 
ing to  the  design,  then  here  will  bo  another' 
witness  against  the  prisoner  besides  Harris. 

Gentlemen,  you  are  to  judge  of  this  matter 
and  of  the  evidence.^  It  is  true,  we  are  not  to 
put  in  the  case  of  a  man's  life,  any  forced  and 
violent  constri^ctions  upon  any  words. or  dis- 
courses ;  but  if  the  evidence  be  plain  and  clear, 
though  he  did  not  say  in  express  words,  that 
he  did  design  to  assassinate  or  kill  the  king  ; 
yet,  if  upon  the  whole  discourse  that  past  be- 
tween tbem  it  appiears  plainly,  clearly^  and  sa- 
tisfactorily to  you  that  he  did  consent  and 
agree  to  this  design,  or  was  engaged  in  it, 
here  is  another  witness,  I  say,  to  prove  him 
guilty,  besides  Harris ;  you  are  to  consider 
the  \%  bole  evidence,  the  subject  matter  of  dis* 
course,  and  if  you  are  satisfied,  I  say,  that  he 
was  engaged  in  such  a  design  by  the  proof  of 
Bertram,  as  well  as  of  Harris,  then  there  are 
two  witnesses,  which  is  as  much  as  the  law  re- 
quires. 

But,  indeed,  the  counsel  have  called  several 
witnesses  to  prove  that  the  prisoner  has  lived ' 
very  peaceably  and  quietly  ;  one  woman  says, 
she  has  knoU'U  him  twelve  years,  and  that  he 
lodged  at  her  house,  and  that  he  was  a  man  of 
great  temper  and  candour,  and  not  disorderly, 
but  had  a  general  good  esteem  and  character  : 
And  then  there  is  another,  Mrs.  Moseley,  that 
proves  the  like,  and  says,  she  has  known  him 
these  twenty  years,  and  she  sa^s  no  man  has  a 
better  character:  And  Mr.  Bertram  hatli  said, 
that  he  was  not  of  a  rash  or  bloody  temper.  * 

Now,  gentlemen,  I  must  leave  it  to  you, 
upon  the  evidenoe  diat  you  have  beard,  there 
are  these  witnesses  that  have  been  produced, 
and  there  are  these  circumstances  that  appear 
intheceae;  if  you  are  satisfied,  upon  tlviaevi- 
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Lowick  iiA  cooflij^Dt  to,  and  engage. himself  io 
tnat  design  of  assassinaUng  the  king,  then  von 
«re  to  find  him  guilty ;  if  you  are  not  satisfied, 
voy  are  to  find  him  not  gnihy  >  you  have 
(eard  yoor  eTidence^  a^d  wul  nest  consider 
©fit: 

Then  an  officer  was  sworn  to  keep  the  Jury, 
who  Withdrew,  and  staid  out  about  half  an  boor, 
end  then  retained. 

CL  qfAr,    Gentlemen  of  the  jury,  ajoswer 
io  your  name&    Geoisge  Foird. 
*  Mr.  Ford.    Bere.    (And  so  of  the  rest.) 

CL  tfAr.  Are  you  all  agveed  of  yoor  rer* 
diet  ?—Ju  ry.    Yes. 

67.  ofAr^    Who  shall  say  for  you  ? 

Jury,    Foreman. 

CL  ofAr.  Robert  Lowick,  bold  up  thy  hand, 
(which  be  did).  Look  upon  the  prisoner ;  how 
**y  yo<2»  Is  he  ^Ity  of  the  high*treason 
wnereof  be  stands  iodised,  or  not  guilty  ? 

Foreman,    Guilty,  my  lord* 

CL  ofAr.  What  goods  or  chatteb*  l^ods  or 
tenements  had  he  at  tlie  time  of  the  treason 
committed,  or  at  any  time  since  ? 

^  Foreman.    Noqe  to.  our  knowledgie,  we  do 
not  find  anf . 

CL  <^At.,  Then  lyefirkep  to  yoor  verdict, 
as  the  opart  hath  recorded.  it»  You  say  that 
Bobert  Lowick  is  guilty  of  the  high-treason 
wherepf  he  stands  indicted,  but  that  he  had  no 
goods^  cii|itt^,  lauds  or  tenements  at  the  time 
oj[  the  high-treason  committed,  or  at.  any  time 
■mce  to  your  knowledge,  and  so  you  say  all  ? 

^^Tv,    Yes. 

X.&J.    Discharge  the  jury. 

CL  oJAr.  Gentlemen  ofthe  jniy,  the  cooit 
^ischaiges  you,  and  thanks  yon  for  your  scr* 
vice. 

L,  C»  J.  Hr.  AflDmey,  will  yea  hare  the 
prisoners  set  to  the  bar? 

AU,  Gen.   Yes,  if  yoor  lordship  ptease. 

Then  the  keeper  of  Newgate  brought  Rook- 
wood  and  Cranbome,  and  all  three  were  set  to 
the  bar. 

Au.  Gsn.  If  your  lerdabip  please  to  gire 
judgment  against  th^  prisoners  that  are  cob- 
victed. 

JLCJ.  Ask  them  what  they  have  to  say 
for  themselves  in  arrest  of  judgment. 

CL  qf  Ar.  Robert  Lowtck,  hold  np  thy 
hand ;  you  stand  convicted  of  high  •treason,  in 
^ospinng  the  death  of  the  king  by  assassina- 
tion, what  can  you  say  for  yourself  why  the 
ooort  should  not.  give  judgment  against  yon, 
tQ  die  according  to  law? 

Then  the  Keeper  Ind  htm  kneel. 

X.  C.  J.  No,  no,  he  need  notkned  ;  if  yon 
have/my  thmg  to  say,  Mr.  Lowick,  we  will 
hear  yon. 

Lomick.  I  throw  mjaelf  npoo  the  ting's 
mercy. 

CLtfAr^  Ambrose  Rookwnod,  held  ap  thy 
hand,  (which  he  did).    Ymiatud  cooyicted 
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oC  the  seme  high-tveasoo,  foK  oMspirin^tlm. 
death  of  the  aing  h«  aasassiDation,  what  oaa 
you  say  for  yourseli,  why  the  court  shoald  BOtn 
give  yon  jo^gniwnt  la  die  accordini^.lQ  law  ? 

RookwoQfL  AU  that  can  he.  said  has.beeaL' 
said  aheady,  and  so  X  shall  say  no  more. 

CL  tf^r.  Charles.  Cranbume,  hold  up  thy 
hand.  Thou  staadest  convicted  of  hiffh-tnewson, 
in  conspiring  the  death  of  theking^y  assasst- 
nation,  wha  cansttbou  say  ibr&ymin  wl^i 
the  court  should  not  give  thee  judgment  to  dsa. 
accordiog  to  htw  ? 

Cranburne,  1  have  nothing  to  any  hoi  what 
I  have  said  already^ 

CL  of  At.  Then,  cryer,  niakfrpaofliamatinn, 

Cryer.  O.  yes,  all  manner  ot.  persona  ara^ 
commanded  to  ke^i  silence  while,  judgment  ta* 
in  giving,  upon painofimposoom^nt. 

h,  07 J.    You,  the  prisoners  aLth^^hac,  Re» 
bf  rt  Lowick,  Ambrose  Rookwood^  and  Charles. 
Cranbome,  you  hava  been  indicted,  and  imoift.- 
fuU  and  clear  evidence  have  beep  convicted  of- 
high-treason ;  a  treason  that  was  advene^  ta 
the  highest  degree  both  of  pialiocand  misehief« 
agamst  the  king  and  kingpdem ;  yoa  designed 
to  •«^«—'P<>t*  the  king  with  an.  mtent.to  sub* 
vert  the  stale,  and  by  the  intiodncing  of  a  ff  • 
reign  power  to  destroy  the  anoient  lihevty-anid« 
constitution  of  England. 

Our  French  and  Popish  enemies,  hy^  whwi^ 
you  were  empleyed  in  this  Uood v  enterpfise,  ^ 
did  very  well  knofr,  that  the  wisdom  and  cou* ' 
rage  of  his  present  nnUesty  has  rescued  this 
ki^fdom  from  thai  slavery  and*  oppressMHi 
which  they  often  threatened  to  bring  upon  us  ;  • 
they  knew  that  under  his  govennient  we  bavn^ 
been  protected  jn  thec^ioymentof  our  religion, 
laws  and  liherty  for  several  years,  and  that  hie 
miyesty  is  the  head  of  the  Protestant  inteiestf 
and  the.protecior  and  preserver  of  the  libcvly«. 
of  £(arope;  and  that  upon  t|^e  preservation  of' 
hialife,  and  the  safety  of  his  person,  the  good 
end  happiness  of  muilitodea  of  people  do  de- 
pend, woich  the  French  king's  pride  and  am* 
bition  has  been  ready  to  taJM  hold  of  any  op«> 
portunity  to  enslave  and  opginm. 

Your  being  engaged  in  saeha  bonid  desi» 
against  so  precious  a  life^  and  -to  be  the  bleodv 
instruments  to  give  that  dismal  strcdce,  whicb 
would  have  brought  misery  and  desobtion  npott 
so  many  men,  tenders  yon  worthy  to  tiuderga 
a  greater  and  more  severe  punishment  than  by  -' 
the  law  of  England  can  be  inflicted;  hot  that* 
there  is  no  greater  provided  for  such  criminals^ 
is  to  be  imputed  to  the  ancient  hones^  and  in*  ' 
teftiij  of  £n^;1isl|men,  who,  when  they  framed  < 
this  constitntion  of /  governm«it,  never  ima- 
gined England  should  produce  such  dsgeneral*'* 
wretches,  as  would  endeavour  by  puts  and- 
contrivances  to  betray  their  country  to  a  foreign 
yoke,  and  subjei^t  themselves  and  their  foUow- 
su^ects  to  the  slavish  dominion  of  stsaQgsrs* 

Your  crime  being  so  great,  it  is  now  high 
time  for  you  seriously  to  reflect  upon  it ;  and  ' 
though-  yen  deserve  to  snifoi^  the  greatest  of  ^ 
punisbmenti,  yet  I  have  -that  compassion  for 
your  pemenei  thM  I  wiab  heertily  you  would  * 
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iM^ft  iftc  tC  ttnl  DpfdrtMriHy  wWcb  is  now  pvl 
iniOTMwInuid^lortpeol.  And  smce  you  «ri 
adjooMl  by  the  law  anwort&y  to  lins  wx^  that 
fwiml  ihalre  propirttkm  to  o|ipelir  al  asothsr 
tribdnalf  white  jroli  mwt  tiai«  anotlier  trial, 
aody  %rftlioat  an  Iteart^  and  ibeert  repbtaliob, 
fieoem  a  ittore  aervra  tenfebbsw  I  nofie  this 
oakaafty,  and  the  iudgnient  that  fo  ta  fail  npoii 
JroB,  will  be  an  amdhitioa  to  you  to  t^ke  Mt- 
ter  a^Tioe  in  the  lait  oart  of*  yotar  tH^ka  which 
b  lefiyoo,  than  yod  nave  dona  io  ttia  wh61e 
comeOfyotor  tifvsi  abd  tinft  yo«  will  be  witisr 
tban  to  rellow  tbe  direotifm  of  tlit^  gaidn 
whose  nrihoiplea  and  doctrinci  hare  lO  fid'oer- 
yeited  and  mrhpted  you^  as  to  eii|pii|;e  yob  ia 
aadi  a  Uoofly  deAign.  I  dhali  ledTO  y6u  fo 
tiMdce  that  preparation  Per  anbtlier  worM,  Whioh 
li  proper  fofr  ORB  hi  yonr  booditiou,  dnd  ihH>- 
iiawiee  tbb  jadyinont  of  the  cotirt,  which  the 
law  bath  appoSted  amd  the  eoart  deee  awardt 
«  That  aU  df  you  be  edafeyed  fhAn  hbuce  to 
^  uih|iH0eB  ffotn  wbeocfe  jrov  cawey  and  flhonl 
'  fhiac^  erery  6nd  of  yoti  is  to  bo  drown  upon 

*  a  hiRdie  to  the  plaoe  of  eteeotioQ,  trhete  you 

<  M  td  be  haii(^  by  your  nbck%  and  to  be  otit 

*  down  while  vou  are  alire,  yoOIr  pHvf -hieili- 

*  bflta  Bi«  to  tfe  eut  oiT,  and  your  bowels  are  to 

*  be  cut  oat  of  your  bodies,  and  burnt  in  your 

<  view  9  yodr  heads  are  to  be  cut  o§;  and  ybnr 

*  bodies  to  be  di? ided  into  Ibur  pbrttf,  and  todf 
'  heads  and  quarters  are  to  be  disposed  wnere 

<  his  MMJesty  ehall  aopeint.    And  I  pray  God 

*  to  haye  mercy  on  all  your  souls.' 

Cr«»»ic/ae.  1  humbly  desir^  tbb  lib6hy  of 
my  wife  and  rebtions  to  come  to  me,  and  sncb 
divines  as  I  shall  desire  may  hate  free  reooarse 
tome. 

X.  C.  J.  You  ^all  have  that  libtfty  that  is 
'allowed  to  all  persons  in  your  condition. 

JUxikMOod,  I  must  beg  the  same  fkirottf  to 
hAve  seme  few  friends  and  relatioos  come  to 
see  me  without  a  Keeper. 

h.  C.  J.  You  shall  have  a  warrant  fcAr  your 
friends  to  ooine  to  you. 

Rookwood.  I  beg  your  lordship  that  you 
would  please  to  specify  it  in  the  warrant,  be- 
oaoae  tfaev  would  not  grant  it  hitherto  without 
a  keeper  being  by. 

It*  C.  J.  You  mean,  you  would  hare  your 
brother  permitted  to  come  to  you. 

iiooftwootf.  YeSf  and  some  few  relations. 

X.  C.  /.  What  ia  usually  done  in  such  caaea, 
lai  it  he  done. 

Ltmkk.  My  lord,  I  desire  the  same  thing, 
that  my  aister  may, come  tome,  and  that  the 
little  time  I  have^  I  may  be  ia  private  widb  my 
friends. 

Att.  Gen.  If  yonr  lordship  please^  they  may 
give  the  nametf  of  those  they  would  have  ad- 
mitted to  them,  and  then  tbe  keeper  will  scttend 
your  lordship  for  your  direction. 

X.  C  J.  That  the  keeper  must  take  care  of, 
lest  they  allow  such  a  liberty  as  may  endanger 
an  escape }  for  their  behig  akme  may  prove  a 

4aagerojn  thing* 

Ait.  Gen.  ifia  reasonable  they  shouM  tdft 
«h*  tlKf  tre,  befbfv  they  Mr  admitted; 


X*  C  X  ToifBHow  thmr^  1  virppoie^  to  havf 
torivato  disedbideitt  theaame  roam-,  ff  a  ke^ar 

vf'oaMnio.  Noy,my  H^^i  ^^  never  hud. 

AtL  Beh.  9ach  aa  yoitfr  lordship  thioki. 
proper  Io  be  Admitted  to  them  oia^  have  ^l^* 
ceurte  with  ttieAi  io  pHvaib,  if  tfa^  keep^  W 
in  tfie  roob,  bat  no  others  bnt  such  ks  your 
lordahipa  riiaH  alkiw  $  Ayr  we  know  what  hat 
been  tDo  eflc^  of  t  IMrty  of  acoess  to  some 
pnsonprar 

X.  €.  J.  Ld  na  haVet  notiof  those  oa&iti 
thkt  you  would  hive  lomb  to  yoo,  and  we  wilt 
give  directidia  that  shall  be  proper  in  it. 

CL  tfAr.  Sheriff  of  Middleilex,  yen  mmt 
take  them  into  your  custody  till  execution  ia 
done. 

Then  the  Keeper  took  away  the  Prisonera. 


6h  Wednesday,  April  29,,  Amiirose  ftook- 
wood,  ftobert  Lowick,  and  Charles  CranDurnef 
were  drdwn  to  T|barn.  wliere  the  two  fonp^ 
delivered  the  following  Papers  to  the  sberioa. 

Major  h&^ci'B  VjLpkr. 

• 

In  the  dame  of  the  Holy  Trinity,  Fdther | 
Son,  and  Holy  Ghost,  Anen.  In  tbe  firil 
nlaCi^  I  die  in  thd  rdi^Kon  I  was  baatizedy  tid; 
Koman  Catholic,  andnumbly  beg  the  prayera 
of  aU  good  people  for  a  happy  resorreettoni 
and  of  all  Catholics  for  tbe  good  of  my  aool. 

As  for  being  engd^ed  ih  thil  for  li^hich  I 
die,  it  was  never  so  positive  that  I  haJ  a  horse 
from  the  beginning  to  the  very  last,  nor  oever 
see  any  allowed  me,  or  the  two  men  I  was  to 
provide,  aa  was  ^wom  against  me  at  my  trial ; 
qor  had  1  any  on  that  dccOuot ;  nor  wan  I  a| 
any  of  their  meethigs  when  they  settled  Any 
such  thing.  And  as  for  anv  order  or  oom-^ 
mission  frodi  king  J%mes,  i  never  see'  an^ 
shice  I  came  last  into  England,  which  is  now 
about  five  y eara  |  and  I  am  confident  none  that 
knows  king  Jatuca  will  believe  he  would  gif« 
anr  silch  order. 

Inde^,  1  must  confer,  I  believe  king  James 
was  a-comiog  to  assert  bis  own  right ;  and  I 
should,  if  on  shore,  have  done.  KOy  thing  ini 
my  power  to  have  assisted  him;  and,  in  Order 
to  that,  I  should  baVe  beetf  very  glad  to  havlf 
had  a  horse,  but  never  bad  any. 

And  as  for  being  conedrned  in  any  bloodjp 
affair,  I  never  was  in  my  life,  but  have  duno 
my  endeavour  to  prevent,  as  much  aa  t  c(ni1d^ 
on  an  occariods  ;  and  if  the  killing  thO  itiost, 
miserable  creafare  in  (be'  world,  or  greatest 
enemy,  vfould  now  save  ray  life,  restore  tM 
king,  and  make  me  one  of  tbe  greatest  men  in 
England,  f  first  ^ould  dioose  to  <Ue,  becaus6 
agamst  tfie  Law  of  God. 

If  any  who  are  now  sufferers  on  this  dccoant, 
think  I  have  been  too  forward,  and  a  promotef ' 
to  tins  design^  I  do  now  dctohM  it  watf  never 
my  inclinatioft  to  do  any  raab  thing.  Bow^* 
ever,  I  beg  their  pardoatf,  and  of  aH  the  work! 
rh^sr^SnlMy  fUkf  iif  tfaaiigfaCy  wdW,  or 
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any  action  whatsoever,  and  do  freely  Ibi^pTO 
my  enemies,  and  hope,  through  the  mercy  of 
my  Saviour  Jesus  Christ,  to  have  remission  of 
all  my  sins.  Good  God  preserve  the  king, 
queeo,  prince,  and  princess,  and  all  that  royal 
blood  of  Stuarts;  and  may  England  never 
want  one  of  that  direct  line  to  govern  them, 
and  make  them  once  more  happy !  I  have  had 
fhe  honour  to  serve  my  royal  master  in  several 
•ommissions,  and  the  last  as  major,  and  strove 
ever  to  serve  hira  to  the  best,  of  my  power, 
and  ever  to  be  just  to  those  whom  I  had  the 
honour  to  command.  Lord  Jesus,  into  thy 
hands  I  recommend  my  spirit !  O  Jesus,  re- 
ceive mv  soul  !  HOBBRT  LowicK. 

Brigadier  Rookwood'«  Paper. 

Having  committed  the  justice  of  my  cause, 
and  recommended-  my  soul^  to  God,  on  whof  e 
mei'cies,  through  the  merits  of  Jesus  Christ,  I 
wholly  cast  myself,  I  had  once  resolved  to  die 
in  silence  ;  but  second  thoughts  of  my  duty  to 
others,  chiefly  to  my  true  and  liege  sovereign 
king  James,  moved  me  to  leave  this  behind  me. 

I  do  therefore,  with  all  truth  and  sincerity, 
declare  and' avow,  that  I  never  knew,  saw,  or 
heard  of  any  order  or  commission  from  king 
James  for  the  assassinating  the  prince  of 
Orange,  and  attacking  his  Guards ;  but  1  am 
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certainly  inlwuicd  that  be,  the  beat  of  kings^ 
bad  often  rejected  proposals  of  that  natora  wmb 
made  unto  him. 

Nor  do  I  think  he  knew  the  leaat  of  the  par- 
ticular design  of  the  attacking  the  Guards  at 
his  landing,  so  much  talked  of,  in  which  I  waa 
engaged  as  a  soldier,  by  my  immediate  com* 
mander,  much  aeainst  mv  judgment ;  but  hia 
soldier  I  was,  and  as  socn  I  was  to  obey  and 
act  according  to  command. 

These  twelve  years  I  have  served  my  truo 
king  and  master,  king  James,  and  ft'eely  now 
lay  down  my  life  in  his  cause.  I  ever  abhorred 
treachery,  even  to  an  enemy  ;  if  it  be  a  guilt 
to  have  complied  with  wtiat  I  thought,  and 
still  think,  to  have  been  my  duty,  I  am  goihy. 
No  other  guilt  do  I  own. 

As  I  b^  all  to  forgive  me,  so  I  forgive  all 
from  my  heart,  even  the  prince  of  Omnge, 
who,  as  a  soldier,  ought  to  have  considered  my 
case  before  he  signed  the  warrant  for  my  death. 
I  pray  God  may  open  his  eyes^  and  render  him 
sensible  of  the  much  blood,  from  all  parts, 
crying  out  a^nst  him,  so  to  nrevent  an 
heavier  execution  banging  over  his  nead,  than 
what  he  inflicts  on  me. 

Amrrobe  fiooKWooo. 

After  which  they  were  eiecuted  as  traitora, 
according  to  their  sentence. 


389.  The  Trial  of  Peter  Cook,  at  the  Old-Bailey,  for  High  Treason : 
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Saturday,  May  9,  1696. 

1  HIS  day  being  appointed  for  the  trial  of  Mr. 
Peter  Cook,  upon  an  indictment  of  high-treason 
found  against  him  by  the  grand  jury  for  the 
city  of  London,  u|)on  the  commission  of  gaol- 
defivery  of  Newgate,  holden  for  the  said  city, 
upon  which  indictment  he  had  been  arraigned, 
and  upon  pleading  not  guilty,  issue  had  been 
joined ;  and  the  court  having  been  adjourned 
ttnto  this  day  for  the  trial  by^ public  proclama- 
lion  in  usual  manner,  the  court  was  resumed, 
and  the  namies  of  the  men  returned  to  serve  on 
the  jury  having  been  called  over,  according  to 
the  pannel,  and  the  defaultera  recorded ;  the 
oourt  proceeded  as  follows  *. 

CI,  ofArr,  Set  Peter  Cook  the  prisoner  to 
the  bar.  [Which  was  done.]  You  prisoner  at 
the  bar,  those  men  that  you  shall  hear  called, 
and  personally  appear,  are  to  pass  between  our 
sovereign  lordf  the  king  and  ^ou,  upon  trial  of 

J^our  life  and  death ;  if  therefore  you  will  chal- 
enge  them,  or  any  of  tfiem,  yuur  time  is  to 
apeak  to  them  as  they  come  to  the  book  to  be 
sworn,  and  before  they  be  sworn. 

Cook.  Sir,  I  desire  you  would  not  namethedi 
too  fast,  for  my  eyes  are  very  bad. 
C/.  tfArr,  John  Ewer.  . 
Coo£.  Who  most  I  apply  mysdftoy  Sir  ?    I 


desire  to  know  whether  he  is  a  fifeeholder  in 
London  ? 

CL  ofArr,  I  know  nothing  to  the  contrary. 
Sir,  he  is  returned  as  such  by  the  sheriff;  yon 
had  best  ask  him  himself,  he  can  best  tell. 

Cook,  Aft  you  a  freeholder  in  London,  Sir  f 

EzDcr,  Yes,  sir,  f  am  a  freeholder. 

Cook,  Sir,  1  challenge  you. 

CI.  of  Art,  Henry  She'rbhiok. 

Cook.    Sir,  are  you  a  freeholder  in  London  P 

Sherbrook.  Yes,  Sir,  I  am. 

Cook,  I  cballens^  you. — No,  Sir,  I  beg  your 
pardon,  I  do  not  cnallengeyon. 

CL  ofArr,  Then  hold  Mr.  Sherbrook  the 
book:  [Which  was  done.]  Look  upon  the 
prisoner :  you  shall  well  and  truly  try,  and 
true  deliverance  make  between  our  sovereign 
lord  the  king  and  the  prisoner  at  the  bar,  whom 
you  ahall  have  in  charge  according  to  your  evi- 
dence.    So  help  you  God. 

CL  of  Arr,  Joseph  Billers. 

Cook,  Are  you  a  freeholder,  sir,  in  London  f 

Billers,  Yea,  I  am.  [Challenged.] 

CL  of  Arr,  John  Brand. 

Cook,  Pray,  sir,  don't  go  too  fast  ?  Are  you 
a  freeholder  in  London,  Sir  ? 

Brand.  I  am  no  freeholder  in  London. 

L.  C.  J.  Treby.  What  say  yon,  Mr.  At* 
toroey  ? 

Att.  Gen.  (Sir  Tbooias  Tra? or.)  My  latdy  f 
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"woold  not  bare  any  body  tbtt  is  not  a  free- 
liokfer  terve.    80  he  was  set  by. 

CI,  cfArr-  WilUam  Hall. 

HmU,  M  yloird,  I  am  no  freeholder  in  London. 

L.  G.  J.  Trebv,  Whjr»  what  estate  have  yon? 

Hull.  What  1  have,  is  in  leases. 

If.  C.J.  IVebtf,  What,  leases  for  years,  or 
leasea  for  lives  f — HulL   Leases  for  years,  Sir. 

JL  C.  X   Then  he  cannot  serve  upon  the 

CL  ofArr,  Edward  Leeds. 

Cook.  Jlold,  sir,  let  xne  see;  are  yon  a 
freeholder  in  London,  Sir  ? 

Leeds.  Yes,  Sir.     [Challenged.] 

CI.  ofArr.  Thomas  Clark. 

Cook.  Hold,  Sir,  I  pray  let  me  look  u{K>n 
toy  paper.    I  challenge  him. 

AStandtr-hy.  He  does  not  appear. 

C/.  o/*  J rr. 'Nathan  Green. 

Cook.  Where  is  he,  Sir  f  Are  you  a  free- 
holder ? 

Grten.  Yes,  I  am,  Sir.    [Challeng^.3 

Ci.  ofArr.  Thon^as  Ernes. 

Cooib.  Are  you  a  freeholder,  Sir  ? 

Ernes.  Yes,  I  am. 

Cook.  Were  yon  one  of  sir  John  Freind's 
jury  F — Ernes.  Ves,  1  was. 

took.  Then  I  challenge  you  for  cause,  and 
I  give  yuu  my  reason. 

Serj.  Darnall.  I  pray,  let  ns  hear  your  rea- 
iBon ;  give  your  reason  ror  vour  challens^e. 

Cook.  It  is  for  being  of  sir  John  Fretnd'a 

ScQ.  Darnall.  Then  you  challenge  him  for 
c^use. 

CboA;.  Yes,  that  he  was  of  sir  John  Freind*s 
jury. 

L.  <!;.  J.  Trehy.  Well,  brother  Darnall,  how 
is  that  a  cause  of  challenge  ?  You  are  the  pri- 
soner's counsel,  let  us  hear  what  you  say  to  it? 

Se^.  Darnall.  My  lord,  what  wehave  to  say 
to  it,  18  this;  here  are  some  persons  returned 
upon  this  pannel,  that  were  formerly  jurors  in 
a  cause  that  was  tryed  for  the  same  species'  of 
treason  that  this  gentleman,  the  prisoner,  is 
chained  with  in  this  indictment ;  and  I  think 
the  witnesses  at  that  trial  did  mention  in  their 
evidence  my  client,  as  beinsr  present  at  those 
very  consults,  about  wliich  they  gave  their 
evidence ;  these  gentlemen  gave  credit  to  those 
witnesses,  and  found  the  verdict  against  the 
person  then  accused.  We  hnmbly  submit  it  to 
your  lordship  and  the  court,  whether  we  may 
not  for  this  cause  challenge  this  person  as  not 
indifferent,  it  being  for  the  same  cause  and  con- 
sult that  the  other  was  tried  for.  * 

Att.  Gen.  Sure  Mr.  Serjeant  is  not  in  earnest 
in  this  objection. 

8eij.  Darnall.    My  client  thinks  it  a  Tery 

Sood  objection;  that  he  is  not  indifferent,  and  1 
esire  he  should  be  satisfied  in  it. 
Att.  Gen.   If  he  thinks  so,  he  may  excefit 
against  faini ;  but  if  he  insist  upon  it  as  a  cause 
of  challenge,  we  desire  you  would  put  the 
case,  and  my  lords  the  judges  determine  it 

Seij.  DamalL  I  have  told  yon  what  the 
case  is. 


L.  C.  J.  Trehy»  But  you  hear  the  king's 
counsel  insist  upon  it,  to  have  you  make  itoni 
in  point  of  law. 

Serj.  DamaU.  My  lord,  I  have  stated  the 
case  as  my  chent  desired,  and  we  submit  it  §• 
you. 

L.  C.  J.  Trehy.  Well,  there  is  nothing  in  it.* 

Serj.  Darnall  Then  my  client,  if  he  will 
not  hare  him  serre,  must  challenge  him  pe« 
remptorily ;  which  he  did. 

CI.  ofArr.  Francis  Byer. 

Cook.   Sir,  are  you  a  freeholder  ? 

Byer.  Yes,  I  am.    [Challenged.} 

C/.  ofArr,  James  Denew. 

Denew,  I  am  no  freeholder. 

Ckri^  Arr.  Henry  Hnnter. 

Oiok.  Hold,  hold,  my  lord,  I  challenge  him 
as  being  one  of  sir  John  Freind's  Jury. 

V^T.  Baker.  Nay,  that  was  not  allowed  in 
Mr.  Emes's  case;  but  yon  challenged  bin' 
peremptorily,  and  so  you  must  now,  if  yoa 
nave  a  mind  to  it. 

Cook.  I  challenge  him. 

CI.  ofArr.  John  Hall. 

Cook.  Are  yon  a  freeholder  in  London,  Sb? 

nail.  Yes,  I  am.  Sir.    [Challenged.] 

CI.  ofArr.  John  Cnllom. 

Coen.  Sir,  are  yon  a  freeholder  in  London  T 

Cvihm.  Yes,  Sir.     [Challenged.] 

CI.  ofArr.  John  Cox.  * 

Cor.  My  lord,  I  am  no  freeholder  in  Lon- 
don. 

Cl.ofArr.  John  Hedges. 

Cook.  Hold,  I  pray.  Sir,  let  me  look  npos 
my  paper,  Sir :  are  yon  a  freeholder  in  Lon- 
don r 

Hedges,  Yes,  Sir,  I  am.    [Challenged^] 

C^^^ilfT.  Thomas  James. 

James.  My  lord,  my  name  is  not  Thomas. 

Sher.  Buckingham.  He  is  returned,  it  seems,' 
by  a  wrong  name ;  we  did  not  know  it. 

Serj.  DamaU.  Then  you  cannot  swear  him. 

CI.  ofArr.  Thomas  Poole. 

Cook.  Are  you  a  freeholder  in  London,  Sw  F 

l^oole.  Yes,  Sir. 

Cook,  i  challenge  him,  as  being  of  sir  John 
Freind's  jury. 

Att.  Gen.  That  has  been  over-ruled  already. 

Cook.  I  challenge  him. 

CL  ofArr.  Peter  Parker. 

Cook.  Are  you  a  freeholder  in  London  ? 

Parker.  Yes, Sir,! am. 

Cook.  I  challenge  you,  Sir,  as  being  one  of 
sir  John  Freind's  jury. 

Mr.  Bdker.   Nay,  you  cannot  offer  it  again. 

Cook.  I  challenge  him. 

CI.  ofArr.  George  Grove. 

Cook.  Where  is  he?  Are  yon  a  freeholder  in 
London,  Sir? 

Grace.  Yes,  Sir.    [Challenged.] 

CI.  ofArr.  Nathaniel  Wyersdell. 

Cook.  Are  you  a  freeholder  in  London  ? 

WyersdeU.  Yes,  Sir^  I  am.     [Challenged.] 

*  See  the  seventh  Resolutbn  in  the  Case  of 
the  Regiddes,  Vol.  5,  p.  985|  and  the  Caan 
of  Charles  Cranbnme,  p.  %%X  of  this.Vokima. 
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CL  ofArr.  Stmael  Blewit 

t^H    Holdy  x>ray,  are  you  a  freeboUer^ 
tSir  ?— B2ran^  Yes,  1  am.    [Cballeiiged.J 

<:L  qfArr.  John  WoUk    [Ciiallei^] 

CL  yArr.   Joseph  Woife.     rHe  did  sot 
appear,  and  was  said  to  be  no  freenolder.l 

CI,  ^  Art.  WiUiam  Smkb.  ^ 

Cook,  Are yoa  a  freeholder,  Sir? 

Smith,  Yea,  I  am.    rCbaUeiig«i.3 

€/.  ofArr.  Edward  Fenwkk. 

Cook,  Are  yoQ  a  freeholder,  Gfirf 

JPenwick,  Yea,  Sir,  I  am. 

Cook,  I  do  not  challenge  him. 

CL  fffArr.  Then  wmsjt  Mr.  Fenwick. 

f  Which  was  done.] 

CI,  ofArr.  Bei^amin  Hooper.  # 

Cook,  Sujr,  8ir,  pray  stay  a  littla,  where  is 

^     ^"  -.  Thei   •    •    "• 


Trial-jfPBtBT  Cook, 
Gl,€fAm  Jehn  (BMnmok. 


tun 


lie ?— C/.  orWrr.  There  he  is,  __ . 

Cooi.  Which  is  the  ^ntleman  ?  Are  jraa  a 
freeholder  in  London,  Sir  7'^Bocptr^  Yet,  Sir. 

Cooft.  X  challeoge  yoa. 

Hooper,  I  thank  you.  Sir. 

CL  ofArr,  Nathaniel  Long. 

Cook,  Are  you  a  freeholder,  Sir? 

Xdmg,  Yes,  Sir. 

Cook.  I  challenge  him  as  being  mo  of  sir 
John  Freiod's  jury. 

CLqfArr.  The oeort  has dif odged  iiwt no 
cause  of  challenge}  therefore  I  take  no  noCioe 
«f  it,  but  as  to  a  peremptory  ciiallenge. 

CL  fAtr.  Richard  ChisweU. 

iook.  Are  yon  a  freeholder  in  London,  Sir  ? 

ChismeU,  Yes,  Sir.    rCbalieDged.] 

CL  fArr.  John  Child. 

CaiJi  Hold,  pray*  a  moment }  I  ba?»  not 
cnMsed  these  last  in  my  paper,  but  I  cballen^ 
as  Mag  oaa  or  ai    '  ' 


John  Ffoind's 


lu. 


r.  Bsker,  Yoo  b^ve  had  thai  answered 
•rer  and  over  again,  as  no  obfeelioB  I  itis  ao- 
thing  but  a  peremptorv  ehallengt. 

a.  ffArr.  William  Walker. 

WaUcer.  I  wasoneof  sir  John  Frend^sjory. 

Cook.   I  challenge  him  fo  the  same  feasen. 

Ait.  Gen,  Bat  that  is  no  reason  il  alL 

Cook,  Then  1  ehalleage  him. 

a.  ^Arr.  John  Wells. 

Cook»  Sir,  are  you  a  fiweholder  ? 

Welli.  Yes,  Sir,  I  am.    [Ghalkaged.] 

CL  o/Arr,  John  Hibbert. 
•   Cook,  Which  is  he.  Sir? 

Ci.^Arr.  He  stands  upon  your  IcA  haad  ; 
Ibe  man  in  the  black  pemka. 

Cook.  Are  you  a  freeb<Mer,  Sir? 

Bikbert.  Yes,  I  am.  Sir.    [Chalklkged.] 

a,  of^rr,  Daniel  Wray. 

Cook,  Slay,  Sir,  are  you  Mr.  Wray? 

IFroy.  Yes,  Sir,  my  name  is  Winy. 

Cook,  Are  yoo  a  freeholder  in  Landoa»  Sir  ? 

Wray.  Yes,  Sir. 

Cook,  I  challenge  you^ 

HVay.  I  thank  yon,  Sfar. 

CLAArr,  JohnPetiL 

Cook.  Which  is  he? 

Petit.  J  am  tha  man,  Sin 

Cook,  Are  yon  a  freeholder  in  I^adwk  Sir? 

J'itil.  Y«s»  Sir.   [Cbfilkwgwl } 


hallei^     ^  _,  _  _     _^ ^ 

John  Freind's  jury.        *  '  ^ 

Mr.  fidbsr.  But  yon  have  lieard'that  denied 
to  be  an  exception  OTcr  and  over. 

Cook,  \  chaDenffe  him. 

CL  ofArr.  Steven  BhtcLwen. 

Cook,  Are  you  a  freeholder,  Sir  ? 

Blackmell.  Yes,  I  am.    fCbideflged.] 

a.  OfArr.  William  Hatcb. 

Cod^.  Pny  gire  me  time  to  maik  them  \ 
^my^,  who  is  mis  man  3'ou  now  call  ? 

a.fArr.   WiUiam  Hatch. 

Cook,  Sir,  are  yon  a  freeholder  ? 

Haich.  Yes,  I  am.    [Challenged.] 

a,  ^Arr,  Henry  Beadle. 

CoJi,  Are  you  a  rrediolder,  Sir  ? 

Beadle.  Yes,  I  am. 

Cook,  I  do  not  except  against  him.  tWam 
swom.1 

CL  tfAf.  John  Stredwick. 

Slrodwkk,  My  tord,  as  1  apprehend,  t  aoa 
no  iVtoeholder. 

L.  C.  J.  IW&y.  Why  do  you  apprehend  so? 

Stredwick,   It  is  ray  wifeVi  estate,  not  mine* 

CL  ofAr.  Then  your  wife  has  a.  freehold,  i^ 
seems. — Streduick.  Yes,  she  has. 

L.  C.  J.  2V«iy.  That  is  freehold  enough  ; 
for  you  have  an  estate  for  your  wife's  life. 

Mr.  Buker,  And  after  that  too }  ibritianot 
given  over  to  any  body  else,  and  dm  won't 
give  it  from  him. 

Cook,  Sir,  are  yon  A  freeholder  in  LondoB» 
or  no? 

Str^wick,  f  apprehend,  fiSr,  I  am  not. 

Mr.  Bakor.  .He  says  he  has  an  estate  fiir  his 
wife's  life. 

CL  of  At,  Then  be  is  a  fi^hoMer,  What  iA 
yon  say  to  him  ?  ^ 

Cook,  Are  yoa  po^tive  you  are  a  freeholder 
in  London,  upon  your  word  ? 

Stredwick,  1  think  nut. 

Mr.  Baker.  Why,  your  wlfe*s  estote  isyoure 
for  Tour  life. 

Cook,  My  Lord  Chief  Justice,  if  your  lord^* 
rfiip  pleases,  here  is  a  man  that  says  positively 
he  thinks  he  is  no  freeholder  j  I  desire  your 
lordsh^'s  judgment,  whether  he  be  a  freo* 
holder  pr  not  ? 

L.  C  J.  Treby,  Why,  let  him  put  his  case^ 
if  he  make  a  doubt  of  it. 

Stredwkk,  I  am  not  possessed  of  an  estate 
myself. 

L.  C.  J.  IVeiy.  Bat  ia  not  your  wife  an  in* 
heritrix? 

Stredwick,    Yes,  my  k>rd,  she  is. 

L.  C.  J.  TVsfry.  Then  you  are  seized  of^  a 
freehold  in  her  right ;  and,  Mr.  Cook,  your 
owB cauasel wiH tolyoo,  and  mtisfy  yoo,  that 
that  is  a  ftvehold  suflBcient  for  this  service. 

Mr.  Baker,  His  wile's  father  settled  it  apod 
her  and  her  heks. 

L.  C.  J.  rrs6j^.  Noouestkw^itisasufficieBl 
fi«ehold  if  the  wife  be  uviag. 

Mr.  Baker,  Yes,  she  is. 

Cook,  I  challenge  htm. 

CL  ofAr.  William  Prince. 


V. 


my 


fit  tUgh  Jimaan, 


Cook.  IfcMkog^lihn,  aabeiogoiM  of  sir' 
Mm  VnaMiivary.^Frmee.  1  thank  3^)119  SKr* 
C/.  9fAr>  Joha  Simmooi. 

Jkt,  Gm»  We  clHillMige  bioi  tot  the  kioe, 

CL  of  At.  BoImbI  White. 

Cfldk.  .An  yoa  a  freeholder,  Sir  ? 
ITAite.  Yea,  I  tUnk  so. 

CooA.  Ftray  tell  me  whether  yon  are^ornot? 
HMdodBedll think 80, Sir.  [CbaUenged.] 

QL  of  An.  fiihnrd' Beewster. 

GooL  Wh*re  u  Mr.  BrewslerP  Ar»yoa» 
ftaefaoUleE,  Sir,  in  London? 

Sr€09ttTt  Yeoi  Sir. 

Cook.  I  chidlenee  him.    Pk^y,  Sir,  I  di»» 
la  know  bow  many  I  havo  chawogwl? 

Mr.  Baktt*  You  hare  challenged  39. 

CooIl,  Uom  many  heeidee  theae  that  ai<e>of- 
■ir  John  Freind^s  jonr  P 

Mr.  Baftcr.  ¥011  nave  hot  two  more  loofaal- 
lan({e,  Sv. 

SM9.Pama^  Nbooghtyov had heai44ho^ 
•pinion  of  tha  ooorl,  Mr.  Gook,  that  it  wiH  not 
hold  as  a  canaa  of  challenge  that  he  was  of-  air 
John  FMod^a  jnry ;  theraibre  thoae  are  idl' 
reckoned  amonff  the  peremptory  choUengea^ 
and  yon  ca»  challenffe  init  two  more  in  aH ^ 

I*.  C*  Jt  Trtby,  Not  witfaont  cauaei  bntaa 
many  more  aa  yon  can  have  good  oanae  against. 

Cf.  of  Ar.  John  Reynolds. 

CMk   I  except  not  ag^unst  him.     [Was 
Msoni.] 

CL  JfAr.  Joseph  Brookbank. 

CoJi  I  hare  nothing  to  say  to  him,     [Ho 
was.awom.] 

CL  of  Jr.  Adam  Bellamy. 

Bellamy,  My  lord,  I  am  no  freeholder. 

L.  G.  J.  IVefy.  Why,  what  estate  havoyoo  f 

Mr.  Boksr.  Ho  has  estate  enongh,  I  know, 
Ihr  Yolae. 

BeUatm.  I  have  only  a  lease. 

L.  O.  J.  TWIy.  A  leasofoB  yearr? 

JBeiimny,  Ye8,myhNii. 

&.  ijfAr.  David  QriU. 

QriUk  lamnofroeholdar,  mylordi 

a.fAt.  Weiiam  Rai^ns. 

Coohi  I  accept  of  him.    [Hewaaawsm.] 

CL  ^Ar.  Samnel  Iksycrof>. 

CoBki  Arejoaafreoholdep,Sir? 

Biytf^.  Yes,  Skr.    [Cfaalkaged.] 

CL  ofAr.  ThomaaBaiker. 

Gm£  How  many  have- 1  to  chaHeng«ydo 
you  say  ? 

CLcfAr.  Botono,8lr;  Wkal  aay  yon  to 
Mr.  Parker? 

Cook.  I  do  not  ezeept  against  him.     [He 

aa  a  worn.  J 

Cl.ofAr.  Jamea  Robinson. 

CooL  I  have  nothing  to  say  to  him.     [Be 

aa  awom.] 

CLofAr.  Joseph  Morewood.  [Challenged.] 

Mrw  Baker.  You .  have  challenged  all  your 
aambar  now. 

CL  rf  Ar.  My  lord,  we  have  ffooe  through 
the  paonel,  we  mnst  now  call  Uie  defiiidters 
aigain.    Thomas  Ciaik.-^C/bi'A:.  Here. 

Sir  B.  Shower.  Wti  he  hero  when  ho4vas 
called  «verf 


AU.  Om.  That  ia  ■atking,  heik  tmt  n^w^ 

Sir  B.  Skomen  But  if  there  be  a  defholl*  of 
^*  JO'JS  mmI  the  king's  oonnseft  have  cM^^ 
leng^  any  one,  tbev*  ooght  to   shew  ^dr 
cause;  thoreftrewedesirotha^llfoy  may  shew 
their  cause  wfay'th^challenged  Mr.  Sfoimony  f 

L.  C.J.  TrUy^  The  king  haa  power  to  chaN 

Jenge  without  shewing'  cause tiH  the  pannei  be 

gone  through ;  but  if  there  be  a  defhul^of  ju^c 

,rors  when  the  king  challenges,  the  king's  oonn« 

sel  must  show  caeaa* 

.  Sir  B.  £lAo«sr.  Hera  ia  a.  default  of  jmops, 
!  my  lord. 

X.  C.  J.  Trel^^  fiTobody  in  meordad  akoo,. 
'Jtttely  a  defaulter,  if  he  camaain  tkao  'Trmgh 
Itobeawonu 

'  CLi^Ar.  Sweor  Mr.Claik.  [VUokwwi 
idooe.] 

'  L.  C.  J.  Treby,  When  there,  ia-an-^fprentt 
default  of  jurors,  then  they  must  shew  their 
:cause :  bm  here  fain  appearance,  it  aeema^  was. 
recorded,  and  so  bewas'nodefauHer ;  and  yoir 
might  have  chaUeoged  him  fbr  cause  still. 

Vl.  ofAr.  Jamea  Dry^ 

Dry.  My  name  is  net  Jamest 

Seg.  DamaU,  Then  you  eamiot  swear  hfani : 
here  are  three  mistdiett  in  theb  names. 

L.  C.  J.  I^by^  That  iain  tke  copy  in  yoor 
brief,  brother^  it  may  be. 

Seij.  DtumaU.  No,  my  lord,  tfah  oflieeni  a4« 
mitit. 

Ait.  Gen.  My  lord,  we  deshvthose-gentlB* 
men,  that  say  they  ara-no  freeholders,  may  be 
swOm  to  that  matter.  [Which  was  accord^it 
iogly  dona.  And  several  of  them  that  had: 
stayed,  did  deny  the  haviufp  of  any  freehold' 
upon  oathv  and  some  were  gone  nway .] 

Ii.  G.  J.  T>ehy.  Pray  take  care  to  estreat 
theissaes,  and  retani  greatsr  issues' the  next 
time. 

Just.  JUfhny.  Tmfy,  the  court  most  pQk 
aemei^reat  penalty  tinon  themfhr  tiifHni^  witif 
the  court  in  reapeet  or  iheu-  duty  that  they  oww 
to  the'  king  and*  oowitiyj  in  regard  of  theifi 


CLrfAr.  FtaylettheoatoenrbecalMwkiO' 
summoned  this  juiy^  Mr.  Sheriff;  [Which  wan 

•*  See  the  Caseof 'HoiheTooke,  a.  d.  Iff*,- 
and  of-  CrOOnnor^  and  others,  a,  d.  1790r 
Leach's  Hawkins's  Fleaa  -of  the  Crown,  b.  9i 
c.  43,  s.  9,  and  the  authorities  therecited.  Tli# 
words  of  the  Ordinatio  de  -Inqoisitionibi 
Edw.  1.)  are,  <'  Of  in<|nests  to  b6  tricen 
any  of  the  justieesf  and  wherein  our  lord  the 
king  is  party,  howsoever  it  be,  it  is  agreed  and 
ordained  by  the  long  and  aH  bis  conneili  that' 
from  henceforth,  notwithstanding  it  be  aHedged^' 
by  them  that^ue  for  the  kinr,  that  the  jurors  of 
those  inquests,  orsomeoftninn,  be  not  indlf^ 
ferent  for  the  kfaig,  yet  such- inquests  shaH^ioC* 
remain  untafcenfortnatcause;  bet if-tfaey tbar 
sue  for  the  king  will  challenge  nny  of  thoaan 
jurors,  they  shwlailign  of  4neir  cfaaHenge  i| 
cause  certain,  and  the  truth  of  the  aame<fml<» 
lenge  shall  be  inquired  of  iccoiilhy  to  tbr 
custom  of  the  towV'' 
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done.  And  they  examined  concerning  their 
Munmoning  those  who  made  defiuilt,  and  die 
kraea  of  those  who  were  recorded  as  defaulters 
were  ordered  to  be  estreated.] 

Then  the  Coort  not  being  able  to  proceed  for 

want  of  a  Jary«  tbey  ord^ed  another  pannel 

tp  be  ready  against  Wednesday  next,  to  which 

.  time,  at  seren  in  the  morning,  the  cooit  was  by 

^^foclamaliim  a^ioomed. 

WsmiBBDAY,  May  13, 1696. 

'nie  Court  being  met  according  to  the  ad  • 
JQurnment,  the  pannel  was  called  over,  and  the 
defaulters  reeoraed,  and  several  excused  for 
absence. upon  sickness,  and  being  out  of  town 
before  the  summons.  Then  Mr.  Seijeant  Dar- 
ttall  desired,  before  the  Jury  was  called,  to 
move  something  against  the  pannel ;  and  made 
hie  motion  thus : 

Serj.  DamalL  If  jonr  lordship  plesses,  I 
l^ave  somewhat  to  offer  to  yon  before  you  go 
upon  this  new  pannel,  and  I  confess  I  think  it 
is  my  duty  to  the  court,  as  well  as  to  the  pri- 
soner, to  state  the  case  as  it  is,  and  submit  it 
vpon  the  reason  of  law,  and  the  authorities 
that  I  shall  offer,  whether  the  proceedings 
upon  this  new  pannel  will  not  be  erroneous  ? 
my  lord,  the  question  is,  Whether,  as  this 
qase  is,  the  prisoner  has  had  a  copy  of  the 
pannel  of  his  jury  by  which  he  is  to  be  tried, 
focording  as  the  late  law  requires?  He  had  a 
copy  of  the  former  pannel,  and  upon  that 
pannel  nine  were  sworn,  and  their  names  all 
entered  upon  record,  and  made  parcel  of  the 
noord.  Therefore  now  the  question  is,  Whe- 
ther he  can  be  tried  upon  a  new  pannel  ?  We 
are  in  a  case  that  rarely  happens;  and  in  a 
case  of  life  and  death,  I  know  your  lordship 
will  be  careful  not  to  vary  from  the  ancient 
practice,  or  to  make  a  new  precedent,  because 
of  the  consequences.  It  must  be  amed  in 
this  case,  that  the  old  pannel  upon  which  the 
prisoner  took  his  challenges,  and  of  which 
nine  were  sworn,  is  parcel  of  the  record.  Now, 
my  lord,  to  add  a  new  pannel,  upon  which 
twelve  more  shall  be  sworn,  and  all  this  appear 
upon  record,  and  the  prisoner  tried  upon  the 
last  pannel,  will  not  this  be  error  ?  I  offer  this 
before  the  jury  be  called  and  sworn,  because 
.  we  desire  to  be  fairly  tried ;  and  we  design  to 
Best  upon  the  fact  in  this  case.  If  it  should 
appear.  That  he  is  tried  upon  a  pannel  that 
is  unduly  made  and  returned,  that  will  be  of 
evil  consequence  one  way  or  other.  And  can 
this  be  duly  made,  if  another  appear  upon 
secord  bdbre  it  ?  And  can  any  boa y  say  it  is 
quashed  or  abated  ?  Or  can  it  ne  so  r  My  lord, 
in  Stamford's  Pleas  of  the  Crown,  p.  155,  it  is 
said,  '*  If  any  of  the  pannel  die  after  the  return, 
and  before  their  appearance,  so  that  there  are 
not  enough  left  to  make  the  jury,  yet  the 

Canel  shtU  not  he  qnashedt  nor  is  it  abated, 
t  it  is  cause  to  gnnt  a  tales.'*    And  cer- 
tainly, my  lord,  it  is  a  stronger  case,  when  by 
\   BBsaon  of  challenges,  which  the  law  gives  the 
frisoQsrBbsrty  to  BotfKs^  th«e  ars  not  eftoogh 
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left,  that  there  shall  not  be  a  new  pannd,  hut 
that  a  Tales  shall  be  granted ;  for  if  a  new 
pannel  miffht  be  made,  it  cannot  appear  who 
were  chalTeng[ed,  or  who  were  admitted.    And 
if  your  lordship  pleases  to  consider,  the  inten- 
tion  of  the  law  in  giving  the  prisoner  power  to 
challenge,  is,  that  he  may  have  aa  indifferent 
jury ;  but  that  would  be  prevented  by  such  a 
practice  as  this  ;  for  when  it  has  been  disco- 
vered upon  the  old  pannel  whom  the  prisoner 
chose,  and  whom  he  challenged  upon  the  new 
pannd,   the  persons  challenged  may  be  set 
first,  and   those  that  were  chosen    may  be 
omitted,  or  so  postponed,  that  none  of  them 
whom  he  thought  equal  to  try  him,  can  serve* 
upon  the  jarjr.*    And  truly,  my  lord,  if  1  am 
rightly  informed,  that  is  the  case  upon  this 
new  pannel ;   some  of  those  that  were  ad- 
mitteo  and  sworn  are  left  ont,  and  most  of 
them,  I  think,  are  put  last  in  the  pannel  whom 
he  thought  equal  men  to  try  him;  and  all  those 
whom  he  chdlenged  peremptorily  are  the  first 
men  in  the  pannel.    This,  my  lord,  is  the 
case  before  you ;  and  if  this  be  admitted,  the 
use  and  end  of  challenges,  which  are  in  benefit 
and  fiivoor  of  life,  wotud  be  defeated.    And  for 
authorities  in  this  case,  besides  the  reason  and 
ground  of  the  law,  many  cannot  he  expected, 
because  it  is  a  fact  that  rarely  happens.  I  find 
none  of  the  ancient  practisers  ever  knew  it, 
but  I  find  that  a  Tales  ousht  to  be  granted  ^ 
so  it  is  said  in  several  books,  as  in  Samford, 
155, 156.  whenever  upon  the  principal  pannel 
all  the  jury  does  not  appear,  or  so  many  of 
them  do  not,  that  there  are  not  enough  imto 
make  a  jnry,  which  is  our  very  case ;  then  in 
snch  case  the  nannal  shall  not  be  quashed  or 
aiiated,  but  a  Tales  granted ;  so  is  14  H.  7,  7. 
there  die  question  was.  Whether  there  should 
be  a  greater  number  returned  upon  the  Talcs 
than  were  in  the  principal  pannel  ?  And  there 
the  difierence  was  in^sted  upon,  and  agreed, 
That  where  it  is  between  party  and  party, 
where  life  is  not  concerned,  it  shall  not;  bat 
where  life  is  concerned,  and  the  prisoner  has 
power  to  challenge  35  peremptorily,  there  the 
judge  may  award  as  many  upon  the  Tales  as 
he  pleases,  that  there  may  he  enough  to  remain 
after  the  challenges ;  so  that  if  this  old  pannel 
be  not  abated,  and  could  not  be  quashed,  and 
a  Tales  might  be  grsnted  to  consist  of  any 
number,  I   conceive  the  prisoner  cannot  h^ 
tried  upon  this  new  pannel,  but  it  will  be  erro- 
neous :  and  I  humbly  submit  to  your  lordship 
whether  you  will  proceed  upon  it. 

Sir  fi.  Shower,.  If  your  lordship  pleases  to 
spare  me  a  word  of  the  same  side,  with  sub- 
mission. We  think  there  ought  to  have  been 
an  Habeas  Corpora,  with  a  l^iles,  such  as  had 
been  before  sworn  bemg  to  be  part  of  the 
jury  now,  and  that  is  the  proper  way  to  ~ 


*  In  the  Case  of  Perry  and  another,  a.  d. 
1793,  in  this  Collection,  it  was  decided,  that 
where  a  special  jury  is  ordered,  the  first  spe- 
cial jury  struck  and  reduced  according  to  law, 
must  try  the  issue  joined  between  partiesi 
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the  prisoner  to  bis  trial  in  this  case  ;  the  kinij^s 
connsel  cannot  expect  we  should  produce  maoy 
precedents,  for  1  believe  this  m  the  second  of 
ibe  kind  that  efer  l)appeued,  at  least  tvithin 
memory,  that  a  trial  in  treason  was  put  off 

*  pro  detectu  Juratoram,^  thoiir^h  I  have  a  pre- 
cedent that  1  think  is  express  in  the  case; 
'but  we  insist,  in  the  first  place.  That  a  Tales 
does  lie  at  n'onninon-law  in  the  case  of  life; 
and  so  the  book  that  Mr.  StTJeant  citetl  in 
Stamford  is  express;  and  then  we  say,  that 
tlie  answer  which  we  expect,  that  we  are  now 
before  justices  of  gtiol-detiirery,  is  not  suffi- 
cient, because  the  justices  u(  gaol-delivery, 
though  they  do  not  nsnally  award  process  by 
i?ay  of  writ,  but  before  their  coming,  they 
command  the  sheriff  to  have  his  county  ready 
there,  and  so  in  fact  it  is  a  parol  precept ;  yet 
n'ben  it  is  returned,  then  it  is  entered  upon 
record,  either  ^  Prsceptum  est  Vice  Co  mitt 
<  quod  venire  faceret ;'  or,  '  Ideo  veoiat  .lu- 

*  rata ;'  and  the  jury  are  entered  upon  record  : 
so  that  take  it  to  lie  bef«>re  justices  of  gnol- 
delivery,  yet  the  sheriff  baviafr  returnoil  a 
pannel,  and  that  betngf  upon  the  file,  as  appears 
Before  your  eyes,  in  obedience  io  your  oom- 
fnaud,  and  that  copy  of  the  panuel  being  deli- 
vered to  us  two  days  before  Saturday  last,  iie 
bumUy  submit  it  to  your  lordship,  whether  by 
force  of  the  common- biw,  and  of  the  late  act 
of  parliament,  we  ought  not  to  be  tried  by  that 
panuel :  we  insist  upon  it,  that  the  act  intends, 
and  expresslv  destgued,  that  not  only  the  pri- 
soner shouUf  have  a  copy  of  the  pannel  that 
the  sheriff  i*etumed  at  any  time  after,  hot  that 
be  should  be  tried  by  the  pannel  that  we  bad  a 
copy  of  at  first ;  for  it  is  not  said  a  copy  totics 
quotiet  the  court  shall  think  fit  to  award  a 
precepi  for  a  new  panoel,  but  the  words  of  the 
act  are,  a  copy  of  the  jary  duly  returned  by 
the  sheriff;  nowtbis  we  had,  and  your  lord- 
ship  knows  it  is  not  a  t^etumed  pannel  till  it 
be  m  court,  and  then  itbecomes  part  of  the  re- 
cord: ay  lord,  1  do  agree,  thejustices  in  some 
cases  have  quashed  and  set  aside  pannels  and 
juries,  and  ordered  new  ones ;  and  i  confess 
'there  was  an  extraordinary  case  in  the  time  of 
king  Charles  the  second,  which  was  upon  the 
indictment  against  Whitebread,  where,  after 
the  jury  chai^fed,  and  evidence  given,  the  jury 
vras  discharged,  and  a  new  pannel  made  the 
next  sessions,  upon  which  Mr.  Whitebread^ 
was  tried  and  convu^ted ;  how  just  or  regular 
that  was,  I  will  not  insist  unon  now,  but  1  am 
sore  there  were  great  cooipiaints  of  that  prac> 
tice,  and  few  preeedents  can  be  shewn  of  the 
lilie :  but  besides,  the  parties  themselves  waved 
it  there,  no  elation  being  taken  against  it ; 
but  wt  insist  upon  'A  in  this  case,  that  this 
being  upon  record,  is  part  of  the  reoocd,  and  so 
appsars  to  the  conrt:  if  the  record  indeed 
were  to  be  made  up  upon  a  WHt  of  £rror, 
perhaps  it  would  be  no  EiTor,  because  it  may 

~^»i^i^-i^— ■  ■■■■  ail  m^^^m^.     ■  t 

*  See  in  this  Collection,  the  Cases  of  White- 
bread,  vol.  7,  pp.  79.  120.  311.  And  the  Note 
tetai.7,  p.  407. 
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b^they  would  leave  it  out ;  but  here  it  appears 
there  was  a  pannel  of  record  before  you,  and 
this  must  eitlier  be  quashed,  or  altered,  or  con- 
tinued on  by  process ;  you  hove  power  to 
quash  it,  if  it  be  unduly  returned  by  the  she- 
riff. If  there  be  any  evil  practices  for  pro- 
curing the  pannel,  eitiicr  by  the  prosecutor  or 
the  prisoner ;  if  there  be  no  freeltolders  re- 
turned, or  the  same  happen  in  any  other  ve^ 
s[)ect  not  to  be  legally  tlone  according  to  the 
command  or  precept  of  tl^  court ;  but  because 
there  is  a  default  of  appearance  of  jurors,  no 
pannel  was  ever  quashed  u}»on  that  accotuit. 
Then  say  we,  if  it  be  not  quashed,  tiiis  pannel 
must  continue ;  for,  what  shall  become  of  it? 
Why  should  it  not  continue  ?  It  is  not  withiii 
the  act  of  parliament  that  gives  tlie  justices 
power  to  make  a  new  pannel,  as  in  the  case  ok* 
a  grand  jury  when  they  are  guilty  of  ooo- 
cealments,  or  refuse  to  find  bills  upon  great 
evidence,  but  we  have  no  such  case  t^fbre 
you,  nor  do  I  kno.w  any  such  rule  as  can  reach 
this ;  so  that,  we  take  it,  titers  is  no  difference 
between  this  case,  as  beliire  justices  uf  gaoU 
delivery,  and  otlier  justices ;  that  process  docs 
lie  agamst  the  jury  that  does  not  appear  evcti 
in  treason  and  felony,  there  is  no  dispute ;  and 
it  is  very  properly  so,  if  it  be  befure  comsais- 
sioneiv  of  Oyer  and  Terminer ;  first,  a  Venire 
Facias,  and  then  upon  default,  a  Habeas  Cor- 
pora, that  is  the  proper  way;  then  take  it 
iief  ore  justices  of  gaol- delivery,  there  it  is  en* 
tered  upon  record,  *  Praceptum  est  Vice  Co- 
*  miti,'  ike.  and  here  is  a  pannel  returned  by 
virtue  of  this  precept,  and  some  of  the  jury  do 
not  appear,  and  so  there  are  not  enough  to  try 
the  prisoner  after  a  great  many  swum  and 
cballenoed,  and  this  entereil  upon  recovo^ 
What  uiall  become  of  that  pannel,  it  canity 
be  quashed  nor  abated  ?  My  lord,  there  is 
case  that  does  warrant  that  opinion  ef  a  Talei; 
io  a  case  of  felony ;  and  if  there  may  be  a 
Tales,  l^en  there  may  be  a  Habeas  Corpora, 
and  there  are  directions  bow  the  jurors  shall 
be  sworn  again,  upon  their  apnearance  on  the 
Habeas  Coqrara,  and  that  is  Wharton's  erase  in 
Yelverton  S3. 

Just  Powell^  jon.  Do  not  dispute  that ;  it  is 
plain,  that  a  Tales  does  lie  in  fekmy,  upon 
a  oommissk>n  of  Oyer  and  Terminer ;  but  ean 
you  shew  me,  sir  Bartholomew,  any  where 
that  upon  a  commission  of  gaol-delivery  a  Talcs 
does  lie  ? 

Sir  B.  ShMnr.  Sir,  I  can  only  shew  the  rea- 
son of  thefaw,  and  1  cannot  find  that  docs  eoo- 
tradict  what  we  now  contend  for. 

Just.  Powell,  I  tell  you,  sir  Barthobmew, 
there  is  no  Talcs  but  wkh  a  Habeas  Corpora 
to  bring  in  the  first  jurors,  and  that  cannot  he 
upon  a  |iarol  precept  on  a  commission  of  Ojfer 
and  Terminer,  there  goes  a  yenire  Facias,  wh  ich 
is  a  writ  upon  which  the  Habeas  Cocpom  may 
be  grounded,  but  there  is  no  Venire  Facias  upob 
a  oommission  of  gaol'ddivery . 

Sir  B.  Shotrer.  Why  should  there  not  be  a 
precept  in  natuie  of  an  Habeas  Corpora  for  a 
joiy  returned,  on  a  precept  as  weU  as  on  a  writ? 

Y 
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JmtPciM.  No,  it  Mv«r  wm 
conuNMioa  ofgaol-Mmfy  is  a  MMni  eov- 
miMon  thiU  docs  solhorias  1k€  sbsriff  !•  in- 
pMnel,  sad  have  a  jary  rwadT  al  tlis  day  sp- 
pointed  for  the  ddtwyof  tte  fMl  to  117  the 
prisoners ;  it  dolh  import  in  itself  a  general 
precept  lor  that  porpooe*  before  issue  joined, 
wliich  the  sheriff  eannol  do  in  the  esse  oT  a 
eooBmisBion  of  Oyer  and  Terminer,  bnt  urart 
have  a  writ  of  Venire  Peeias,  alWr  isme  joined. 

SO.  Oea.  (8hr  John  Hawl««.)  In  aM  cssss 
that  they  cile,  there  is  a  writ  of  Venire  Facias, 
open  wbeh-the  after- procces,  by  writ,  may  be 
mondsd ;  b«l  liere  is  no  fouBdation  for  any 
fntare  preeess  by  writ,  because  it  is  only  by 
parol  precept. 

Mi.  Gm.  Sore  Uiese  gentlemen  den*t  think 
what  they  say ;  the  pannel  is  not  part  of  the 
record,  and  there  iaoe  record  of  it;  nothingbut 
the  dak's  entry  m  a  paper,  or  note,  for  his  own 
memorandum. 

Jast  Rokehf.   Brsthcr  Damall,  hare  yon 
any  book  that  says,  justiom  of  gael-delivery ' 
must  award  a  tales  upon  defoult  of  the  jurors  ? 

8cng.  Dmmmii.  N«,  my  lord,  I  cannot  my  so. 

L.  C.  J.  TVdy.  Suppose  ell  the  jury  bed 
been  chsllenged,  or  died. 

Jnst  FmtU,  Tliere  oonid  be  no  quashing  of 
it,  bnt  it  would  fsU  of  itself,  for  wsot  of  a  jury. 

JastKeAdy.  If,  aooording  to  > our  doctrine, 
we  must  keep  to  the  first  pannel,  the  conee- 
^pience  woulu  be,  there  would  be  no  trisl  at  sH. 

Sir  B.  Skmer.  Stamford  makes  no  OilTerenoe 
that  I  can  see. 

Ait,  Gem.  Bnt  these  gentlemen  hare  been 
told  the  diflbrenee  upon  whicb  this  maMer  ia 
grounded;  a  lUes  cannot  be  withoot  a  Habeas 
Corpora,  and  a  Habeas  Corpora  cannot  be 
without  a  Venire  Fscias ;  but  a  commisriou  of 
gaeUddirefy  csnnot  award  a  Venire  Psdas, 
Mcanse  that  is  not  to  be  awarded  till  issue 
joinsd. 

Baron  Powtt.  The  return  of  this  paanel  be- 
fore jostiow  of  gaol  dehrery,  is  an  act  of  the 
aheriff,  by  virtne  of  the  ooromiseion,  and  no- 
thing sppears  of  record  till  the  jury  are  snom. 

Just.  Eokeby,  They  object  that  it  is  upon 
fcoord. 

L.  C.  J.  Treiw,  By  the  record,  they  m<«n 
thederk's        '^       ^  ^ 
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Att  Oea.  If  you  please  to  look  upon  the 
indietmeut,  there  is  no  eoiry  at  all,  andthatu 
all  the  record  before  you. 

Just  FmgiL  Dees  it  sppenr  upon  record, 
tfmtnine  were  ewwuP 

Mr.  Baker.   No,  there  is  nothing  upon  the 


CL  ofAr.'  It  does  not  appeer  till  the  rsosrd 
up,  and  nothing  is  entered  till  14  are 


Ssg.  Dmnmii.  There  will  bea  great incou- 
if  a  pannd  may  be  chai^ped  at  any 


3waLF<melL  This  is  a  case  that  never  hap- 
pened before,  and  amy  be  never  may  again. 
SirB.SAowsr.  The  law  will  held  the  mme, 
it  doSi  ■ppnr  «psB  raoord,  aa  well  as 


where  it  doee  not :  but  we  my,  a  pannel  return- 
ed in  oouit  is  a  record* 

Just.  PosM //.  No,  it  will  not;  becaune,wh«n 
a  jnry  don  appear,  and  the  twelve  are  awom, 
then  It  beeomes  parcel  of  the  record;  and 
therefore  Whitebrcad'a  esse  watt  quite  nuother 
ease,  and  was  indeed  held  to  be  an  extfnnr^fiuarr 
case ;  but  that  eooies  not  np  to  us»  for  there  a 
full  jury  was  sworn,  and  evidence  given. 

Seij.' Bomei/.  It  may  be  the  same  jury  will 
not  be  rrturncd. 

Just.  PomelL  But  if  you  have  a  copy  of  the 
jary,  jou  are  st  no  mischief. 

Men.  DarmM  Home  that  were  m  the  Juraser 
pennel  are  quite  left  out. 

Sher.  Bmekingkmm.  There  are  none  left  out. 
but  what  were  not  freehoMen,  that  I  know  of. 

Baron  Pomit.  He  says  the  lact  is  not  uue, 
as  you  have  alledged  it. 

Sher.  Bmekingkcm.  And  Mr.  Setjeaut  Dar- 
nell has  been  pleased  to  reflect  upon  us,  na  if 
we  had  packed  this  jury,  by  altering  the  pinore 
of  the  names,  whidi,  my  l«*rd,  wc  do  utterly 
deny,  and  we  vnly  M^  out  ihoee  that  were  not 
leeiMNuer*. 

Baron  Pewis.  The  sheriff  says  be  has  not 
poetponed  any  of  them,  and  only  left  out  those 
that  were  not  freeholders. 

Set}-  DfirraiL  If  the  law  were  m  plain  with 
us  M  the  fact  in  that  case,  we  shmfld  have  a 
very  good  case  of  it. 

tMier.  Ihtekingkmm.  Mr.  Serjeant,  I  have 
both  the  paooels  here ;  they  may  be  compared. 

Serj.  Varmaii,  1  mid  no  barm,  Mr.  Sheriff, 
nor  mesnt  any  rrflrction  upon  yon. 

Sher.  Bkckimfhrnm.  Mr.  Ser|eant  wss  plsused 
to  say,  the  excepted  mm  were  put  in  the  front, 
and  those  that  ««ere  sworn  were  pirt  last. 

L.  C.  J.  lYehy.  There  is  nothing  at  all  in 
the  dijcction. 

Just.  PmetlL  Really  becauw  it  wm  opened 
as  a  refleotioD,  It  uill  ,be  preper  for  the  aheriff 
tn  clear  it 

Sher.  BacAtMAesi.  My  k>fd,  the  auawer  1 
give  to  it,  is,  lliat  panirularly  one  that  was 
sworn  test  time,  is  now  st  the  very  beginning 
of  the  pannd ;  and,  in  generel,  they  are  mised 
premiecnouely,  without  any  design  or  study  in 
the  lesst.  lie  mys  we  have  left  ont  thnae  that 
served  before:  I  solemnly  protsst,  1  know  not 
one  man  returned  upon  the  last  pannd  that  is 
left  out,  imlem  it  sppeared  that  be  is  no  free- 
holder ;  and  we  had  no  reason  to  put  in  them, 
that  we  knew  cmUd  net  serve. 

Sen.  DmmmiL  Thnt  csnnot  eppearlo  us, 
that  they  are  not  freeholders. 

Jnst.  IteMp.  But  it  appeam  to  him,  and 
therefore  he  md  wdl  m  leave  them  out. 

Sher.  Bmekimgkmm.  What  I  say,  1  am  rsady 
to  give  upon  my  oath. 

Seij.  UaruiM.  I  ny  there  is  una  Hamy 
Besdie  left  out,  and  bo  n-w  aua 


Sher.  BtxkimgkmL  I  will  not  say  ftrn  par- 
ticular man ;  I  pretest  that  I  did  net  know  be 
was  left  ont ;  if  it  be  so,it  waaby  mistake; 
for  I  know  Mr.  Boadk  very  wdl,  and  I  Isfce 
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btm  to  be  an  hoiiesi  man^  ami  Tery  wdl  aflfectod 
t(»  the  govcrui^kent  as  any  man. 

8erj.  DgrttmiL  We  desire  to  be  tried  by  men 
that  are  honesi  and  well  afiactad  in  the  go- 
vernment. 

Sen.  DamalL  Those  that  were  sworn  are  pot 
laal  otally  and  there  is  not  abo?e  one  of  then 
that  is  within  possiUlity  of  coming  oa  again. 

Sher.  Buchngkam.  it  will  appear  by  Mr. 
Cook's  ohalleoges,  and  the  other  paanel,  that 
they  stood  lale  before;  and  Thomas  Clark, 
who  wai  Bwom  the  Ust  time,  stands  tenth 
man  upon  the  nannel. 

Seij.  Damau.  He  was  sworn  after  we  bad 
gone  through  the  pannel,  and  took  all  oar 
<HiaHenges,  not  snpearing  at  first. 

Sher.  Buckingkim,  I  tell  yoo,  they  stand  for 
the  osost  partes  they  did,  ibr  ought  I  know. 

Seij.  DammlL  There  is  but  one  in  threescore 
end  ten,  that  can  be  sworn  now,  of  them  that 
were  sworn  before ;  and  there  were  nine  of 
tbem  then  sworn. 

An.  Gen.  That  ia  a  mistake.  Indeed  theie 
area  great  many  added  to  the  pannel,  because 
there  was  a  delect  the  last.time,  and  theiefore 
now  they  may  nerfaaps  stand  later. 

Seo*  l>am4iM.  I  do  notspeak  to  reflect  npon 
theshnrii^:  I  go  according  to  my  instruo- 
tktoe. 

Jost.  Powe//.  If  it  had  been  so,  it  bod  been 
well  eoongb  ;  for  you  most  be  contented,  the 
coort  nnoat  tike  it  as  the  sheriff  returns  it,  and 
you  have  a  copy  of  it 

Ati.  Gen.  Here  are  four  of  them  that  were 
sworn  before,  that  stood  above  sixty  off  in  the 
ofatiNUiBel. 

Sner.  Buckingham,  The  first  man  that  was 
swortty  Mr.  Sherbrook,  stands  within  the  first 
twdre  BOW,  as  well  as  before. 

Just.  Fomtll.  If  they  had  been  all  new, 
there  had  been  nothing  in  that 

Juet^Jiokeiw.  Truly,  I  cannot  see  but  that 
the  eheriff  him  done  like  an  equal,  just^  fiiir, 
and  honest  oflicer. 
Alt.  Gen.  They  may  challenge  as  they  will. 
L.  O.  J.  IWCy.lfou  are  to  consider,  that  this 
happens  because  yon  run  out  as  far  as  yonr  nt- 
OBOsI  number,  that  time  voo  challeqged  35 
perewptorily,  and  diirera  otners  for  canse,  so  as 
not  to  leaYc  enough  for  a  jury  ;  and  from  that 
alone  aroeea  neoeasity  of  increasing  the  num- 
ber of  the  pennel. 

8eq.  DamalL  It  was  our  client  that  chal- 
lenged  them,  we  do  not  ad? ise  him  whom  to 
chaNeAg*. 

Jtiat.  Bjokehy,  But  yon  most  take  tbe  con- 
ae<iiience  of  it,  which  causes  this  addition  to 
the  panoel. 

L.  C.  J.  Tre^y.  What  do  you  complain  off 
They  that  are  retnrm^,  are  put  in  tbe  same 
order  aa  they  were  before ;  thev  that  were 
awom,  were  (for  tbe  most  part)  late  in  the 
pannd  then,  and  so  they  are  now.  I  do  not 
find  any  thing  done  to  tbe  prejudice  of  the  pri* 


•  Serj.  Dnrnail.  If  tbe  christian  names  bad  not 
been  mistaken,  there  had  been  perhaps  enough 
to  have  been  sworn. 

L.  C.  J.  Trebjf.  That  is  a  good  argument  for 
a  new  panoel,  because  the  christian  namea 
were  mistaken  before. 

Just  PcmeiL  It  waa  by  defect  of  jarorri,  anff 
therefore  there  was  an  absolute  necessity  of  a 
new  pannel. 

Lu  C.  J.  TVeby,  I  am  of  the  same  opinion.  ^ 
Wharton's  case  is  well  known :  It  was  much  ^ 
cited  as  to  another  point  in  Bushel's  case.  It 
was  a  trial  at  the  king's-bench  ber  at  West- 
miaster  by  a  jury  of  Mat,  npon  an  indictment 
of  a  murder.  And  I  think  yon  say  the  case  of 
M.  7.  wss  between  party  and  part;f  in  appeal. 
And  I  believe  Stamford's  discoune,  m  the  pUce 
cited,  relates  chiefiy  to  appeals.  • 

I  shall  not  deny  that  a  Tales  may  possibly 
be  upon  an  indkstment  before  justices  of  Oyer 
and  Terminer;  though  it  is  not  usualy  nor  da 
yoo  shew,  or  our  experienced  clerks  know  any 
such  precedent.    I  agree*  that  in  the  men* 
tinned  cases  a  Tales  was  proper;  for  in  both 
cases  (vis.  of  Appeal  and  Indictment  remored 
into  the  King'a-beneh),  tbe  prooess  for  the 
jnry,  was  as  it  ought  to  be,  by  .writs  of  Venire 
Facias,  &c.  npon  which  a  full  jury  not  appear* 
ing,  there  nrast  be  a  Talea.  But  m  proceediBg 
to  trial  before  justices  of  Oyer  and  Terminer  on 
such  indictment  as  is  here,  though  I  will  not 
say  but  they  may  proceed  by  writ  of  Venire 
Facias :  and  the  usage  is,  that  after  (and  never 
before)  the  prisoner  hath  pleaded  not  guilty, 
there  gnea  a  precept  to  the  aheriff,  nn£r  the 
seals  of  tbe  said  justices  of  Oyer  and  Terminer, 
retumable  at  such  day  as  they  shall  adjonm 
to,  for  returning  a  jury  to  tiy  it;  ^  was 
done  lately,  upon  advice,  in  the  Case  of  Rook- 
wood,  6cc.)  and  upon  the  return  of  that,  if, 
after  challenges,  there  are  not  enouffh  left  to 
make  a  jury ,  whether  those  justices  shall  issue 
a  |irecept  in  nature  of  a  Habeas  Corpora,  or 
Dcstringas,  with  a  Tsles,  or  another  preoeat  in 
the  same  ftarm  as  before,  and  without  taking 
notice  of  the  former,  is  a  question  not  in  judg* 
ment  before  us.    For  we  are  about  prooeedinff 
to  a  trial  on  an  indictment  in  this  coort  of  gaol- 
delivery,  (which  is  the  court  wherein  generalfy 
all  capital  crimes  are  tried,  as  well  at  this  pku)e 
as  at  the  assizes)  and,  1  think,  here  ieannot  be 
a  Tales ;  I  am  sure  it  is  not  necsssaiy.    For, 
first.  Here  is  never  any  writ  of  Venire  Facias, 
&c.    Secondly,  Nor  ever  a  precept  fi>r  retarn- 
ing  a  jury  to  try  a  particular  issue:  hot  this 
court  tikes  tbe  panneb  of  juries  returned  by 
the  sheriff,  withou)  any  particular  precept  to 
him. 

The  course  of  proceeding  by  virtne  of  a  oom* 
mission  of  gaol-delivery,  which  ia  the  law  in 
this  case,  is  this,  viz.  Tliere  is,  antecedent  to 
the  coming  of  tbe  justices,  a  ^neral  command- 
ment or  precept  made,  in  wniing  to  the  sheriff 
by  the  said  justices,  to  retom  iuries  againsl 
their  coming,  for  the  trying  of  aU  and  saagukv 
prisoners  in  theSrT4nol9  whether  thar  hava 
pleaded  before,  wA%U  aftar.    And  for  thU 
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purpose  i^  reifuires  the  sberifT  to  summon,  oat 
of  all  parts  of  his  country  whence  the  pnsuners 
come,  a  great  number  of  freebolUers  not  a- kin 
to  the  prisoners,  to  be  at  the  time  and  place  ap* 
pointed  for  holding  the  court.  The  sheriff,  by 
virtue  of  thi^  general  previous  precept,  sum- 
monoili  many  for  jurors,  and  prepares  divers 
several  pannels  of  tlicir  names,  either  at  first, 
or  afterwards,  as  appears  necessary,  and  re- 
turtteth  and  delirertih  ui  one  of  more  of  these 
pannels,  from  time  to  time,  as  the  court  does 
need,  auU  call  for  any  :  this,  we  know,  in  fact, 
is  iieqaeDtly  done  where  the  sessions  of  gaol* 
delivery  lasts  several  days,  uud  there  is  occa* 
9ioa.  Though,  in  supposition  of  law,  all  these 
pannels  are  returned,  and  ilie  trials  thereupon 
(ad  the  tirst  day  of  the  sessions  ;  and,  in  law, 
it  is  inteuded  to  be  but  that  one  day  only.  The 
return  of  this  precept  is  thus,  viz.  *  Executio 

*  istius  Pnecepti  patet  in  quibusdam  Paneliis 

*  huic  pri£cepto  aniiexis,'  and  the  pannels  are 
anncxt'd.  and  there  are  often  filed  here  divers 
pannels  upon  the  same  general  precept, 
though  sometimes  but  one.  These  pannels  are 
thus  delivered  into  court,  and  a  jury  taken  out 
of  them  as  there  is  occasion,  only  unpn  a  Parol 
A\%ard,  that  is,  barely  the  court's  caHin|^  for  the 
fcan)e,  without  writ  or  precept  in  wnting,  or 
giving  any  day  for  the  doing  it.  For  this  pra- 
cecdingis  immediaUj  for  the  speedy  delivery  of 
prisoners ;  and  the  entry,  after  setting  forth 
that  the  prisoner  bein^  arraigned  pleads  not 
guilty,  is,  <  ideo  immediate  veniat  inde  Jurnta,'  , 
or  *•  nat  inde  Jurata.'  And  this  court's  being 
instituteit  i'of  the  speedy  delivery  of  prisoners, 
and  warnings  being  given  long  before,  of  their 
coming,  are  the  causes  why  it  has  been  always 
heUi  without  doubt,  that  justices  of  craol-deli* 
very  might  inquire  and  try  the  same  day. 

if  it  fall  out,  that  by  reason  of  defaults, 
deaths,  or  challenges,  there  cannot  be  a  full 
jury  hail  out  of  a  pannel,  (as  here  there  wanted 
three)  which  is  an  accident  that  the  court  can- 
not kn«9w,  till  they  have  gone  through  the  pan- 
Bel  ;  I  tliink  in  this  case,  that  pannel  goes* for 
nothing,  is  utterly  lost  and  void,  and  to  be  cast 
away  or  cancelled :  for  it  does  not  answer  the 
award  of  the  Court,  which  was  to  have  a  jury 
to  try  the  prisoner  pj-esently.  It  is  meaut  an 
effectual  pannel  that  should  afford  a  full  jury 
of  twelvje  uuexceptionable  men ;  and  every 
pannel  that  comes  short  iu  this,  is  to  be  laid 
aside  ab  a  void  thing ;  and  then  the  court  takes 
and  makes  use  of  another  immediately,  which 
may  not  be  deficient,  whereby  the  award  is  ob- 
.  ser^etl,  and  the  pi*esent  service  dispatdied. 

Objection.  It  is  objected.  That  the  old  pan- 
nel is  parcel  of  the  record  in  court,  and,  upon 
that,  nine  were  sworn,  and  their  names  are  all 
entered  upon  i  emrd ;  and  now  to  adfl  a  new 
pannel,  upon  wliieh  twelve  shall  be  sworn  and 
try  the  pri«:on(T ;  all  this  appearing  upon  re- 
cord, it  will  he  eiror. 

'  Ansoxr»  This  Objection  stands  upon  two 
mistalcea,  both  arising-  from  not  observing  the 
4ifl«roBteUtwcen  precepts  and  pMnels,  id  a 


-court  of  Gaol-delivery  and  Vtnive  Facias,  or 
precepts  and  pannels  in  other  courts. 

1.  It  supposes  that  here  will  be  two  paonelf, 
which  will  appear  to  relate  to  the  trial  of  this 
prisoner,  Mr.  Couk. 

2.  It  supposes  that  both  these  will  become 
records,  or  parcel  of  the  record  in  court. 

J  f  eiilter  of  these  suppositions  prove  to  be  a 
mistake,  it  will  destroy  the  obiection.  I  think 
both  are  mistakes. 

1.  Here  is  not,  nor  will  be,  nay,  there 
ought  not  to  be  any  pannel  purporting  to  be 
returned  for  the  tryii^  of  Mr.  Cook,  or  any 
particubr  prisoner  or  prisoners.  For  the  pre-' 
ccpt  in  diis  case  is  (not  like  a  Ventre  Facias, 
which  always  resf»&Bt8  a  particular  issue  lie- 
tweeu  parties  therein  named,  but)  general,  re* 
quirine-  the  sheriff  to  reUim  jurors  enough  t» 
try  all  the  prisoners,  not  naming  any.  And 
the  retiun,  which  is  the  answer  to  it  by  a  pan*- 
nel  or  pannels,  is  as  genend ;  the  title  of  every 
pannel  being  *  Nomina  jurator'  ad'triaBduiii 
pro  domino  Tege,'  and  no  more ;  or  *•  nomiDa 
juratorum  ad  tria»ndum  inter  dom.  regem^  et 
prisoner'  ad  barram,'  without  nammg  any  of 
the  prisoners,  and  it  were  absurd  if  it-raoutd  be  , 
otherwise :  for  the  precept  goes  to  the  sfaerilT 
before  the  sessions,  and  his  return  is  supposed 
to  be  made  at  the  beginning  of  the  sessions, 
when  it  is  not  known  who  ofthe  prisoners  w31 
be  indicted ;  or,  if  indicted,  who  will  plead 
not  guilty,  or  guilty,  or  a  pardon,  or  other 
plea. 

When,  for  the  trial  of  a  particular  prisoner 
(or  divers  prisoners  that  are  thought  fit  to  be 
pui  upon  trial  by  the  same  jury),  a  jury  is 
about  to  be  taken  out  of  any  pannel,  the  clerk, 
as  he  goes  along,  may  take  a  note  in  paper 
ofthe  name  of  every  one  that  is  sworn  ;  or  he 
may  (and  usually  doth)  write  jar.  on  the  said 

Kannei,  against  the  name  of  every  one  sworn : 
ut  this  note  or  mark  is  no  part  of  the  record  ; 
it  is  not  tx  institutumt  legU^  it  is  but  a  volmi- 
tary  memorandum  for  the  help  of  his^  memory. 
If  he  could  safoly  trust  to  the  strength  of  his 
memorv,  be  need  not  write  at  all  on  this  ocea* 
sion  ;  I  mean,  not  till  a  fi|ll  jury  is  sworn,  who 
try  the  prisoner.  But  then,  indeed,  the  derk 
must  (from  his  notes  or  nreroory)  write  the 
name  of  all  the  twelve,  entering  them  on  the 
record  of  the  indictment,  in  this  manner,  vis. 
just  atler  the  <  Ideo  immediate  veniat  inde  ju* 
*  rata  coram  proefatis  justic'  8ec.  adding',  >  Ist 
<juratores  joratce  illius,  Sec.  soil.  A.  B.  Ace. 
<  dicnnt,  &c.'  And  it  is  by  this  only,  that  the 
names  of  those  that  are  sworn,  oome  to  he  of 
record ;  and  it  is  this  entry  upon  the  body  of 
the  indictment  alone,  that  is  the  record,  that 
shews  who  were  jurors  sworn,  to  try  this,  or 
that,  or  other  prisoner  or  prisoners. 

So  that  if  the  old  pannel  were  filed,  and 
were  a  record,  as  the  prisoner's  counsel  Weuld 
suppose,  yet  it  >v  oold  not  thereby  be  made  ap* 
pear,  that  the  suid  pannel  was  returned,  or 
used  for,  or  iu  order  to  the  trial  of  this  pri- 
soner. 

2.  The  old  pannel  is  uot  filed  among  tllB 
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oordi  of  tli#  oMH,  ndr  ought  to  be.  When 
saeb  a  ptnnei  does  not  pmnee  a  jury,  the 
dfllln  nMy  and  nie  to  throw  it  by  aa  a  melees 
thing'.  But,  howefer  they  use  it,  we  cannot 
allow  it  to  be  a  record.  It  was  receired  de  bene 
es$e;  it  is  abortive  and  oomea  to  nothing.  And 
it  is  not  erery  thing  that  paaaeth  in  court  in 
order  to  a  record,  tluit  comes  to  be  so.  A  fri- 
votooB  plea  that  is  rejected,  b  not  recorded. 
A  presentment  or  bill  of  indictment,  before  it  is 
firand,  iginot  a  record :  And  if  an  ignoramus  be 
retarned  npon  a  bill  of  indidment,  it  never  can 
be  a  record ;  and  thereupon,  the  clerks  do 
flometimes  throw  it  away,  though  sometimes 
4hey  keep  it  and  pot  it  on  the  file,  only  taking 
care  to  cross  it ;  but  if  they  do  forget  to  cross 
it,  yet  it  is  not  a  rteord. 

by  ay  this  it  is  apparent  how  great  the  diffe- 
rence is  between  a  precept  and  uannels  in  this 
court,  and  a  Ventre  Facias  ana  a  pannel  re- 
turned tbereopon,  which  is  ever  issued  after 
issue  jotnei),  and  doth  always  mention  tl^e  par- 
ticular parties  and  matter  it  relates  to,  and  is  a 
record,  and  a  groood  for  an  Habeas  Corpora 
with  a  Tales,  to  be  returnable  at  a  certain  fu- 
ture day.  But,  in  this  case,  in  this  court,  it  is 
t]uite  otherwise. 

Hir  JB.  Shower.  Then,  my  lord,  since  there 
is  a  new  pannel,  we  hope  we  stand  in  the  same 
condition  upon  the  act  of  parliament,  to  take 
ezceptipns  to  the  indictment  before  this  jnry 
sworn,  as  we  did  before  the  other  jnry  sworn, 
flinoe  all  that  is  quite  set  aside.     *' 

L.  C.  J.  Trebtf,  Yes,  truly ,  I  think  that 
may  be. 

Att,  Gen,  But  these  gentlemen  would  hate 
done  well  to  hare  given  notice  of  their  excep- 
tions. 

Sir  B,  Skower,   My  lord,  I  shall  not  stand 
upon  an  exception  which  I  think  I  might  take 
to  the  word  '  Turmas'  in  the  indictment,  which, 
whether  it  be  troops  of  men,  or  horses,  or  what 
It  is,  does  not  appear ;   bnt,  1  think,  we  have 
an  exception  to  the  chief  overt-act  laid  in  the 
indictment,  and  that,  we  presume,  if  my  brief 
be  light,  will  be  sufficient  to  set  aside  this  in- 
dictment :  that  Mr.  Cook  did  agree  with  other 
traitors  to  send  Mr.  Cbarnock  into  France  to  the 
said  late  king  James,  and  kin^  James  is  never 
mentioned  before  in  all  the  indictment;  that  is 
one  exception  that  we  have,  that  there  is  no 
late  kinff  James  mentioned  in  the  indictment 
before  this,  if  my  copy  be  right  *,  if  it  be  other- 
wise, I  suppose  they  will  find  it :  it  is  hid.  That 
Mr.  Cook  did  seree  to  send  Chamock  as  a 
messenger  into  France,  *  £idem  nopcr  regi 
*  Jacobo,'  and  no  *  Rex  Jacobus*  is  mentioned 
before.    Then  there  is  another  exception,  and 
that  is  this :  they  come  and  say,  That  whereas 
there  was^  a  war  with  France,  which  is  only  in 
the  indictment  by  way  of  recital  or  rehearsal 
of  an  history,  <  wod  cum  per  magnum  tempus 
*'  fuit  et  modo  sit,'  &c.    Mh  Cook,  the  pre- 
misses knowing,  did  compass  and  imagine  the 
kingHi  death,  and  did  adhere  to  ibe  said  king's 
demies  snch  a  day.    Now,  my  lord,  I  do 
illttik  that  this  can  never  be  maintained,  for 
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that  <  Com  ^ooddam  beliom/  Sec.  being  au 
historical  narrative,  is  not  positive  enough: 
for  adhering  to  the  king's  enemies  being  ona 
of  the  treasons  laid  in  the  charge,  there  oogrfat 
to  be  a  war  at  the  time  of  the  adhesion,  and 
of  necessity  then  that  ought  to  be  presented  by 
the  jury ;  for  though  your  lordships  can  judi- 
cially %take  notice  of  war  or  peace,  yet  yoa 
cannot  take  notice  of  it  at  such  a  particular 
time,  and  the  reason  is  from  the  notion  that  h 
in  my  lord  Coke  in  his  third  Institutes,  cap. 
Treason,  That  adhesions  to  rebels  is  not  ad- 
hesion to  the  kingf's  enemies,  fur  a  rebel  is  not 
said  to  be  an  enemy ;  but  it  mnst  be  adhering 
to  such  an  enemy,  as  between  whom  and  the 
king  there  was  war  at  that  time ;  and  conse- 
qoently  it  ought  to  be  more  positively  arerred 
in  the  indictment  than  it  here  is ;  but  as  to  the 
overt-act  of  Mr.  Cook's  consnlting  and  agree- 
ing to  send  Chamock  over  to  the  said  late  Icinj 
James,  to  give  him  notice  of  what  was  agreid 
upon  between  them,  when  king  James  is  not 
natned  before,  that  can  never  be  got  over,  with 
submission. 

Mr.  Baker.  It  is  a  mistake  of  your  copy, 
sir  Bartholomew  Shower. 

Ait.  Gen.  I  have  looked  into  the  record,  and 
it  is  '  Jacobo  secundo  nuper  regi,'  not  <  dicto.' 

Sir  B.  Shower,  Then^  with  submission,  my 
lord,  they  cannot  tnr  os  now,  for  we  Ought  to 
have  a  true  copy  ofme  indictment. 

Mr.  Baker,  Upon  demand.  But  yon  never 
demanded  it 

Sir  B,  Shower,  Yes,  it  Was  demanded. 

Mr.  Bs^r.  Who  demanded  it? 

Sir  B,  Shower.  Our  solicitor  Burleigh. 

Mr.  Baker.  No,  he  did  not ;  I  gave  it  bib 
officiously. 

Att.  Uen.  With  snbmissioil,  my  lord,  it  is 
no  objection  at  all.  that  their  copy  is  wrong. 
That  should  have  been  before  the  prisoner  jiad 
pleaded;  fi>r  the  words  of  the  act  are,  That  he 
shall  have  it  so  many  days  before,  to  enable 
him  to  plead,  and  he  cannot  be  put  to  plead  un- 
less he  nave  a  copy  of  the  innictment  ^  long 
before :  ^nd  at  Rookwood's  trial  it  was  said  by 
the  court,  it  could  not  be  alledged  after  plea 
pleaded.  '     . 

Mr.  Burleigh.  The  copy  was  given  to  ma 
publicly  in  court. 

Sol.  Gen.  Why  did  not  your  solicitor  com- 
pare; it  with  the  indictment  f 

Att.  Gen,'  They  might  have  compared  it  by 
the  clerks  reading  it  to  them »  but  they  will,  not 
admit  the  prisoner's  solicitor  to  see  the  original^ 
because  the  act  expressly  says  they  shall  not 
have  a  copy  of  the  witnesses  names. 

Sir  B.  Shower.  The  officer  is  to  deliver  £  true 
copy  of  the  indictment. 

Att.  Gen.  No :  the  party  is  to  demand  it  by 
himself  or  his  agent,  and  then  he  is  to  haVe.it : 
and  if  he  be  denied,  he  ought  to  apply  bim^it 
to  the  court,  who  will  order  the  delivery  of  it  { 
bnt  we  stand  upon  it,  that  they  otnnot  take 
this  exception  now  after  they  have  pleaded,  lor 
the  intent  ofthe  cdpy'is  to  enable  him  to  plead* 
•  I/.'C  Jv  Trtby.'Ttie  copy,  by  the  act  of  par- 
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lUmcaC  b  to  beMhrered  lo  Hke  pMtter,  bk 
attorney,  agCDl,  or  lolicitory  if  tliey  reqoiro 
the  aaioe  \  aod  here  it  aeeuit  there  wos  no  re- 
i|uirtng  <if  it,  but  it  wm  volttotartly  given  ;  end 
sow  ^'oo  hare  k^aed  joor  timo  of  nokiog  the 
ezeeption  of  wantiiigaoopy,  bj  having  pke<M 
to  the  itttiictment,  wheraDV  you  have  in  eflect 
admitted  and  declared,  either  that  vou  had  a 
troe  copy  of  it,  or  that  you  did  not  jbink  fit  to 
require  one ;  for  the  uoe  of  the  oopy  k  te  better 
enable  the  priaoner  to  plead.  Bat  when  yon 
did  plead,  you  took  upon  yoaradf  lo  be  well 
able  to  plead  without  the  helpof  aoopv,  which 
you  ouffht  have  had  upon  the  aaking  mr. 

Sir  S,  Skamer.  Then,  my  lord,  there  k  ano- 
ther thing  in  the  indietoent,  that  in  thk  Of  dt- 
act.there  k  a  new  time,  and  a  new  jdaoov 
and  a  iiew  verb,  and  a  new  faetalMfnd,  and 
no  noMinativc  eaae :  it  k  aUedged,  That  Faler 
Cook,  at  firet,  with  othen,  did  so  and  so  :  and 
then  the  fint  of  July  to  bring  the  treaeona 
aforoMid  to  effect*  there  d  aUR  4v.  (which  k 
veiy  looee,  for  I  know  not  whence  the  vemme 
most  come)  did  treiterensly  wkh  Chamockt 
Frond,  te.  consult  to  procure  <  Dtvcrms  Tur- 
mas  et  Lagionee,  ate.*  to  join  with  them  in  Bn- 
gknd,  and  then  it  oomes  el  nlfsrttu  such  a  day, 
year,  and  pkce,  did  traheronsly  agree  so  and 
ao,  sAd  not  say  who:  Now  thk  k  neither  by 
n^weas  words,  nor  rule  of  gremmarto  bere- 
femd  to  the  prisoner  at  the  bar ;  it  does  not  say 
PMmsC    " 


Trmi  ^PtUr  Cook, 


Ipse  Idem  FBtms  Cook  ;*  now,  my  kml,  that 
the  Idng'soouneel  thought  it  neoemaiy  in  every 
ofert-aot  k  plain,  because  thoee  worn  are  pot 
in  every  other  ofauMO  of  the  indictment,  in  theoe 
cknem  that  go  bdore,  and  those  daoMs  that 
come  after;  then  if  they  will  take  It,  that  thk 
cknsomustrefcrlo  thencxt  antecedent,  thst 
will  not  dOh  for  the  nest  precedent  nominnlive 
cnwk  either  Fkeindor  Charnoek :  So  thnt 
thk  k  without  a  nominafive  csae,  and  Uie  pre> 
cedenta  in  njy  krd  Coke's  entries  961,  and  all 

the  other  boou  hnro  the  nonunative  case  reneat- 
ed,  where  there  k  a  new  time,  and  anew  pkce, 
aoda  Dowtact  alledgod:  Now  it  might  betm^ 

that  the  prisoner  at  the  bar  might  be  pment,  and 
this  mme  treason  might  be  diecoursed  of  and  agi- 
tated, and  there  mi^  be  a  consult  about  thk 
businsm;  nod  yet  it  k  nst  necssaarily  implied 
thathe  mutt  consent  and  a^rae  to  emd  Char- 
nock  into  France,  upon  which  the  grmt  strem 
oftheindictiiicntlies:  therefore  we  my,  these 
WOfds  having  no  nomioative  case,  the  indict- 
ment cannot  holdp 

.  JUi.  Gen,  My  hwd,  m  to  thk  oUedion,  it 
will  receif  e  a  very  plain  answer.  Our  indict- 
ment bq^ins  and  arts  forth^  that  Vnntr  Cook, 
the  prisontr  at  the  bar,  did  imagine  and  eom- 

ethe  king's  death,  and  did  adhere  to  the 
's  ooemMs,  and  these  are  the  trrmans : 
and  then  it  sets  forth  the  overt  act,  that  in  ex- 
noution  of  the  traitsrousoooanaaung%  imaginn- 
lions,  and  adhesions  afertaaid,  *  Ipse  idem  P^ 
trus  Cook,  together  with  air  William  Ptekynn, 
Mr.  Charnoek,  sir  John  Freind,  and  otben, 
did  propoee  and  consult  lo  precnre  film  the 
French  ku«foromt«mfl»fathk|Mrii  sln/- 
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lertns,  ho  and  they  did  agree  In 
nock  lo  the  kte  king  Jaiaes. 

Just.  Xekdy.  There  is  tho  6nt 
James  the  scfood,  kte  kinv  of  Bngkndf  and 
there  k  tkoeidtm  JSacsio,  1  premise  yea. 


L.C.J.!lWiy.  Well, 
Prvy  go  on,  Mr.  Attnreey  General. 

Att.  Gen. Mv  lo«i,  as  lothk  otjispiisn  of  sir 
BarthokNnew  wiower,  ho  would  nave  ^per  idom 
Pelmirapsated  over  agam ;  and  homyo,  that 
wo  Uy  adiitinct  overt  aet  with  a  diSmtat  limn 

adiSeraattime  and  pkce,  but  the  mmotimn 
and  pkce;  and  it  mentions  that  *  cum  R.  Char* 
nock,  J.  Fh^,  te.  et  cum  alik  Pirsdilmibes 
ooovanMhat.  enoattllabaL  Ace.'  whieh  ho 
may  refor  to  air  John  Fraiad  or  CI 
but  if  yoa  kok  into  the  fmmn  of  the 
that  can  never  be. 

^  Juat.  Bakiby,  Petrus  Cook  k  tha 
live  case  that  governs  all  the  verbs. 

ML  Ggm.  And  there  k  no  other  m 
csae  in  all  tha  indictments,  but  Petrus  Cook, 
except  it  be  in  a  parrntbaak,  and  that  mvaaiha 
ruk  of  grammar,  if  there  ware  any  thmg  m  it, 
that  It  must  refer  to  the  laH  aalecodsaf 

8irB.S4awer.  When  it  comes  to  the  dnnsa 
thathodidprscure  hone  aad  aroM,  there  tha 
nominative  case  k  rMoatad. 

L.  C.  J.  IMy.  n  would  not  have madak 
werso,  if  thiy  had  madak  so  hare  ;  but  the 
fuesdonk,  whether  k  be  naceamnrf 
'    SirB.  SAewcr.  IndicknesOa  ought  lobe  pre* 
ckely  aeitaia ;  but  thia  vamy  k  not  80. 

Aii.  Oem.  But  here  k  as  much  ceitaintyaf 
to  tha  penon,aB  can  be,  that  he  did  comak 
with  such  and  sach  about  such  thii 
ftarther,  tha  same  day  did  agree  with 
Iraiten  to  do  so  and  so. 

Just  PowtlL  Indictments,  itktraa,  m^ 
tabeplamanddear;  bat  I  do  not  see  bat  here 
k  as  much  osrtniat  V  M  caa  be,  that  ha  did  aaeh 
a  day  coasnlt,  ana  further,  the 


ings; 
btbei 


dqrM 
agree  with  the  same  perMWS. 

SkB.^ower.  Who  did  agrre,  my  knd ? 

Just  PoB^  He  that  did  consult  with  them 
before,  and  that  k  Peter  Cook. 

AiLGem,  You  wouhl  have  had  asm  pat  k 
loayenr  verb,  1  befieve. 

SirB.5AoMr.  In  indictments  no  pmiMnp* 
lion  ought  lobe  used,  but  the  UcU  oiifht  la  aa 
directly  and  positively  slledgad. 

Jw^FowcU.  It k  trae,  there  shouM be  na 
piaaummiaa;  and  there  k  none  hera,  for  ocr- 
taialy  thk  k a  plain aaaartion  effect. 

L.  C.  J.  TrOf.  Here  are  two  thii^thatara 
set  forth:  FirM,  That  PBtar  Cook  did  amet 
with  air  Joha  Fraiad,  sir  William  Porkyaa,  aad 
othen,  and  then  and  there  did  csMnlt  with 
theo^  and  consent  la  procure  an  invasion,  ao4 
join  an  UMurredkn  thereto.  And  esoondly. 
further  with  the  aaid  Initon  dkl  agrae  to  eeaj 
Chamock  into  Frenoe.  Now,  what  k  the  no. 
minative cam  to  thk  agreement f  IsitsirJohft 
Freind,  and  sir  WiUiam  ParkyosP  That  k  im* 
possibla:  for  they  ooaU  not  be  Mid  property  ta 
aad  ooonttwilh  tbemidvaiiarmf  ea» 
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of  A«iii  with  bis  own  tdf  and  the  rest.  And 
then  Um  nambcr,  if  it  bad  reArred  to  tbcm, 
thoqld  btve  been  ploral :  bot  bere  it  is  sin* 
guiar,  J[afrsn?it]  and  the  sense  is  no  more 
than  tills :  that  tnen  and  there  Mr.  Cook  ifid 
meet  with  sneh  perMms,  and  did  consolt  with 
them  about  sneh  and  snob  matters ;  and  fbr- 
.llMr  did  apee  with  them  to  do  thus. 

6ir  B.  ahimtr.  The  meaning  is  not  to  be 
loraed  and  atndned  by  infereDce  or  presumption^ 
but  it  ought  to  be  express  and  pktn. 

L.  C.  J.  Trthy*  May,  yon  cannot  express  it 
better ;  you  may  make  a  tautology  of  it,  if 
yOttwill. 

Sir  B.  Skatotr,  The  ]Maragn^h  is  long,  my 
lord,  and  therefbre  reonires  the  more  care  to 
have  these  mpetitions  tliat  are  necessary. 

L.  G.  J.  Trtby,  Your  objection  to  this  para- 
graph is,  that  it  is  too  long ;  but  repeating  the 
same  nominatiTe  case  to  every  verb  would 
make  it  much  longer. 

Sir  B.  Shower,  It  cannot  be  understood  to 
mean  Peter  Cook  without  presumption,  which 
onghtnottobeinanindictnient.  ' 

AH,  Gen,  And  astvsir  fiartbolomew  Show- 
er's fltat  olgection,  his  copy  is  right  too,  and  he 
mistook  the  place* 

Sir  B.  Skomer.  You  should  hsTO  given  me 
that  fbr  an  answer. 

Ait.  Gen.  Nay,  you  should  have  taken  more 
care,  and  not  have  made  the  objectioD, 
'     L.  C.  J.  TMy,    Trul;r,  I  think  it  is  hardly 
possible  to  have  made  this  better,  if  it  had  been 
otherwise  than  it  is. 

Seij.  DcmalL  My  lord,  we  think  we  have  a 
good  fact  of  it,  which  we  rely  upon,  and  there- 
me  do  not  so  much  insist  upon  these  exceptions ; 
though,  in  duty  to  our  dienf,  we  mention  that 
whicb  we  think  is  necessary,  and  we  submit  to 
yoor  iordshfp. 

CL  of  Ar.     Set  Ptoter  Cook  to   the  bar. 

ehich  was  done.)  You,  the  prisoner  at  the 
,  these  good  men  which  yon  shall  hear 
called,  and  personally  apnear,  are  to  pass  be- 
tween our  sovereign  Fortl  the  king  and  yon, 
vpon  trial  of  your  life  and  death ;  if  therefore 
yon  would  challenge  them,  or  any  of  them, 
your  time  is  to  spc«k  onto  them  as  they  come 
to  the  book  to  be  sworn,  sad  before  they  be 
sworn. 

Cryer,  Call  sir  John  Sweetapple. 

9iBr  John  Smeetapph.  Here. 

Cook,  My  lord  cnief justice,  if  your  lordship 
please,  I  am  advised — 

L.  C.  i.Trehy,  Fray,  Sir,  soeak  out,  thai 
we  may  hear  what  yon  say :  ano  let  the  Cryer 
make  proclamation  for  siknce.'  (Which  was 
done.) 

Cook,  My  lord,  before  the  jnry  is  called,  I 
am  advised,  that  if  any  of  the  jury  have  said 
akready  that  I  am  guilty,  or  they  will  find  me 
ralty,  or  I  shall  sufier,  or  be  hanged,  or  the 
Ske,  they  are  not  fit  or  proper  men  to  be  of  the 
jury.* 


tS84 

,  itisa 


•  See  the  objection  to  Mr.  Raikes  in  the  Case 
afO'Coimor,  6K?o^y,  Bimis,  Leary,  and  A*« 


Ik  C.  J.  Trtby,   Yon  say  right, 
good  cause  of  challenge. 

Just,  Bjokehy,  That  will  be  a  sufficient  cause, 
if  when  thev  come  to  the  book,  yon  object  that, 
and  be  ready  to  prove  it. 

Cook,  Which  is  sir  John  Sweetapple  P  (He 
was  shewn  to  him.) 

CI,  cf  At,  There  he  is. 

Cwk,  I  challenge  him, 

CL  d'Ar,  William  Walker. 

Cook,  Sir,  have  you  said  any  such  thing, 
thatvoo  believe  me  guiliy  ^^Wnlker.  l>io,S&. 

Mr.  Baker,  My  lord,  he  »  asking  of  the 
jury  roan  the  question. 

«fust  Rokeiy,  That  is  a  fact  tiie  prisoner 
shonid  prove  uuon  him. 

Att,  Gen,  My  lord,  be  must  not  askthejory 
that  question,  whether  they  have  declared  tier* 
fore,  that  they  will  find  him  guilty ;  that  is  to 
make  them  guilty  of  a  misdemeanor. 

Serj.  DamalL  Is  it  any  misdemeanor  for 
me  to  s^y^  I  think  or  believe  such  a  nsan  is 
guilty? 

AtL  Gen,  If  he  be  summoned  tobeofa  jmy, 
and  declare  his  opinion  before- band,  it  is  a  mis* 
demeanor. 

Serj.  DamalL  But  soppoae  it  bo  before  bo 
was  summoned  ? 

Alt,  Gen,  If  yon  make  any  soch  djection, ' 
yon  must  prove  it,  and  not  out  pf  the  jniyman's 
own  mootti. 

Serj.  DamalL  I  think  any  man,  my  lorf, 
that  comes  to  serve  upon  the  jury,  may  be 
asked  any  question  that  does  not  make  him 
guilty  of  any  o^nce  or  crime,  or  liable  to  any 
punishment :  Now  if  any  of  these  gentlemen 
that  are  returned  upon  mis  pannel,  before  the 
summons  have  decbred  their  opinion  that  the 
prisoner  is  guilty^  or  ought  to  sufier;  with 
submission,  tne  prisoner  may  ask  such  a  c^nes- 
tion,  whether  he  have  said  so,  yea  or  no  P 

Just.  PowelL  He  cannot  upon  a  Voyer  Dhe 
be  asked  any  such  question. 

Just.  Rohebv,  It  is  not  denied  to  be  a  mate- 
rial objection,  but  it  mnst  be  made  otit  by  proof. 

L.  C.J.  Treby,  Yen  put  it  loo  large,  bro- 
ther Daniidl;  you  may  ask  upon  a  Voyer 
Dire,  whether  be  have  any  intirest  in  the 
cause;  nor  shaH  wo  deny  you  liberty  to  ask 
whether  he  be  fitly  qualified,  ac6ording  to  law,' 
by  having  a  freeMd  of  sufficient  value ;  bot 
that  you  can  ask  a  juror  or  a  witness  every 
question  that  will  not  make  him  crtmiuons,  that 
is  too  laigo:  men  have  been  asked,  whether 
they  have  been  convicted  and  pardoned  for  fe- 
lony,  or  whether  they  have  been  whipped  for 
petty  larceny :  but  they  have  not  been  obliged 
to  answer ;  for,  tbongh  their  answer  in  the  af- 
firmative will  not  man  them  criminal,  or  snb- 

len  al  Maidstone,  ▲.  D.  1796,  in  this  Collection. 
See  too,  Leach's  Hawkins's  Pleas  of  the  Crown, 
b.  S,  c.  43,  s.  98 ;  and  the  objection  to  the  earl 
Marescbal,  earl  of  Domfiries,  h>id  Blantyre 
and  lotd  Johnslonn,  vol.  S,  pp.  690,  091  of  this 
Coileotioo.  SeetooPteake'sLawofEvidenccv 
0.  3.  a.  %,  art  Witnesses  discrediting  then. 
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ject  them  to  puoishnient,  yet  they  are  mattx^rs 
of  infamy  ;  and  if  it  be  ud  infuitious  tiling,  that 
is  epough  to  preserve  a  man  from  being'  bonuil 
to  auswer.  A  parJoneil  man  Is  uot  g'uilty,  hin 
crime  is  purged  ;  but  merely  for  the  reproucli 
of  it,  it  gnall  not  be  put  upon  him  to  aui>\ier  a 
question  whereon  he  will  be  forced  to  forswear 
or  disgrace  himself.  So  persons  hare  been  ex- 
cused from  answering  whether  they  have  been 
committed  to  Bridewell  as  pilferers  or  vagrants, 
or  to  Newgate  for  clipping  or  coining,  £c.  yet 
to  be  suspected  or  committed  is  only  a  misibr- 
tuDO  and  shame,  no  crime.  The  like  has  been 
observed  in  other  cases  of  odious  and  infamous 
matters  which  were  not  crimes  indictable.* 
But  to  keep  to  our  case,  it  is  true,  a  juror  maj* 
lie  challenged  being  an  alien,  or  being  {\  villain; 
but  where  the  matter  apparently  carries  crime 
or  shame,  it  should  be  proved  ;  the  outlawry 
should  be  proved,  and  so  should  the  being  a 
f  Uiai^.  Yet  that  is  no  crime,  though  it  be  an 
ignominy. 

Serj.  bar  nail.  But,  my  lord,  I  take  this  to 
bono  manner  of  infamy  at  all ;  tbece  is  nothing 
of  crime,  nor  nothing  of  reproach,  bat  only  a 
declaring  of  a  man's  opinion. 

L.  C.  J.  Trebjf,  Truly,  i  tbii^k  otlierwise ; 
I  take  it  to  be  at  least  a  scandalous  misbeha,- 
fioar,  a(id  deservedly  ill- spoken  of,  for  any 
man  to  prejudge,  especially  in  such  a  heinous 
matter.  I  think  it  is  a  very  shameful  disco- 
Terr  of  a  man's  weakness  and  rashness,  if  not 
malice,  to  judge  before  be  bears  the  cause,  and 
before  the  party  that  is  accused  could  be  tried. 
Bi^t  it  seems,  by  what  the  prisoner  says,  that 
he  would  ask  all  the  jurors,  whether  they  have 
net  said  that  he  was  guilty,  or  that  they  would 
find  him  guilty,  or  that  he  should  be  hanged, 
or  the  like  r  which  (presuming  him  innocent) 
is  to  ask,  whether  they  have  not  defamed  au»1 
slandered  him  in  the  highest  degree ;  and  to 
foree  them  to  discover  that  they  have  a  mortal 
'  batred  to  him,  and  come  with  a  malicious  reso- 
lution to  convict  Ikim  :  which,  admitting  they 
ere  not  punishable  by  our  law,  yet  are  things 
so  detestably  wicked  and  so  scandalous,  as  arc 
not  fit  to  be  required  to  be  disclosed  by  and 
egainst  themselves. 

8erj.  DarnaU,  Pray,  my  lord,  what  is  more 
common  tlmn  for  a  man  to  say,  before  he  is 
stmimoned  to  be  upon  a  jury,  when  be  bears  a 
fact  reported  concerning  such  a  one,,  to  say,  1 
believe  he  is  guilty,  or,  I  am  of  opinion  he  is, 
and  I  am  sore  be  will  be  hanged  ?  and  yet  there 
is  no  crime  in  this. 

L/  C.  J.  iVe^.  Truly,  brother  DarnaU,  1 
know  4iot  how  yon  may  approve  of  such  a  man, 
bot  ril  assure  you  I  do  not.  I  take  the  ques- 
tion not  to  be  concerning  a  maYi's  discoursing 
soppesitively ;  as,  if  upon  bearing  news,  or  a 
report  of  olear  evidence,  a  man  should  say. 
Supposing  this  to  be  true,  suoh  a  man  is  gqiUy, 
and  I  should  find  him  so  if  I  were  of  his  jury. 
This  might  not  b^  sufficient  to  set  aside  a  juror : 

'        '  '    '■'         ■  ■  I    -  ^1       '■■!       ■   *' 

.  *  As  10  this  matter,  see  Peake's  Law  of  £ti- 
denoe,  cbsp.  S,  s.  3. 


For  this  has  been  a  general  discauwe  among 
I  the  subjects  upon  oconsion  of  this  conspiracy  | 
and  itim|]flrts,  ibat  if  evidence  ^bonld  not  be 
true  aud  clt- ar,  he  would  acquit  him.  And  so 
he  is,  as  he  sliould  be,  indmerent.  But  if  a 
man  qualified  ibr  a  juror,  affirua  positively  that 
such  a  prisoner  is  guilty,  and  (hut  he  will  find 
him  so,  whatever  evidence  or  proof  be  given  or 
nMe  U»  the  contrary ;  I  think  that  nu^  be  a 
misdemeanor  punishable  as  an  owning  and  en* 
couraging  of  falshood,  peijury,  and  mjostice, 
and  a  contempt  and  scandal  to  the  jus^ce  of 
the  kingdom  :  though  I  hope  and  believe  that 
no  man  hath  so  demeaned  himself. 

Just.  FoweU*  In  a  dvil  case  it  woold  be  a 
good  cause  of  challenge.  If  a  man  have  given 
his  opinion  about  tlie  right  one  way  or  other^ 
may  you  not  upon  a  Voyer  Dire  ask  him  whc> 
ther  he  hath  given  his  opinion  one  way  or 
other?  I  believe  it  may  be  asked  in  a  civU 
cause,  because  he  may  have  been  a  reteree^ 
but  if  you  inake  it  criminal,  it  cannot  be  asked, 
because  a  man  is  not  bound  to  accuse  himself ; 
now  the  difference  lies  in  the  nature  of  the 
cause ;  it  is  not  criminal  in  a  civil  case  for  a 
man  to  say  he  was  an  arbitrator  in  such  a  case, 
and,  upon  what  appeared  before  him,  lie  wf^ 
of  such  an  opinion. 

Ah,  Gen.  But,  n>y  lord,  it  is  a  different  case 
to  give  an  opinion  about  the  right  between 
party  and  party,  where  a  man  has  been  an  ar«- 
hitrator  and  so  in  the  nature  of  a  judse,  and 
where  a  man  is  to  go  upon  a  jury  in  toe' case 
of  life  and  death,  and  betore  the  evidence 
given«  he  dechires  bis  opinion  without  hearing 
the  cause. 

Sir  jB.  S/wtceh  My  lord,  we  know  several  of 
the  trials  have  been  printed,  and  the  names  of 
several  persons  mentioned,  and  upon  reading  of 
the  trials,  or  conversing  aboot  them,  men  are 
a{}t  to  give  their  opinions^one  way  or  other, 

Seij.  DarnaU,  It  is  only  an  objection  in  case 
he  hits  done  it. 

Just.  Rokcby.  But,  brotber,  bow  can  you 
ask  liim  the  question  ? 

Scrj.  DarnalL  If  the  court  are  of  opinion 
that  it  is  such  a  crime  that  it  cannot  be  naked, 
as  tending  to  make  a  man  accuse  himself  of  an 
infamous  crime,  then  we  submit  it  to  you,  and 
1  confess  we  must  not  ask  it ;  but  we  cannot 
apprehend  that  there  is  either  crime  or  infamy 
in  it,  though  we  think  it  is  an  objection,  and  a 
good  cause  of  challenge. 

Barou  Pozifys.  t  think,  though  it  be  not  audi 
a  crime  qs  inlamoos  upon  which  a  man  is  not 
to  be  credited,  ipr  that  is  infamy  in  the  eye  of 
the  law,  whereby  a  man  is  prejudiced  in  h^s 
credit ;  yet  however,  it  is  a  shameful  (binsf  fi)r 
a  man  to  give  his  judgment  before  he  bath 
heard  the  evidence  ;  and  therefore  I  think  you 
ought  not  to  ask  him  it,  to  make  him  accuse 
himself,  if  it  be  an  opprobrious  matter  ujpon 
him. 

Serj.  DarnalL  Truly,  my  lord,  I  nlwaja 
took  it  to  be  the  rule,  if  the  thing  asketl  to  the 
person  returned  be  not  criminal  aor  infiicnous, 
the  party  that  is  asbsd  ought  to  answer  to  it^. 
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L.  C.  J.  IVel^r.  fmwld  ^oMioir,  if  70a 
•ImuM  Mk  4iiy  <tf  the  jurvniCB  tbb  qoamn, 
whether  he  be  gaiUy  of  all  the  erimee  that  m 
.|»nloiiedhythe)asiact  ofgraoe^Mebe  beiud 
te  ^neirat  it? 

SeQ.  D^^rfMitf.  UndoubMlj  we  OMKOfc  aefc 
en  J  Mich  question ;  no,  not  to  any  One  of  the 
thinge  therein  roeotioned. 
V  Im  C.J.  2Veijr.  Bol  yet  yen  will  (broe  him 
todi«peferacrime(if  itbe  one)  that  it  nnper- 
doned.  .     . 

imiLPomtlL  .Certauly  yea  gotoo  ftr»  faro- 
thar,  for  no  .nan  is  ohli^  to  chaige  hiouplf 
with  what  ia  criminali  bvt  whether  this  be 
criminal  to  lay ,  *  i  betioTe  anch  a  one  will  be 
*  haoged,'  ia  of  another  conaidwa^. 

JiaM.  iio^ly..  Blit  I  think  it  mi»t  be  ptored 
«|iui  hi V,  if  any  ol^aetioB  he  madie. 

gir  B.  iSAoaKi*.  My  lard,  it  wil)  beaeaaay 
Ihiag*  to  bring  witnaasea  to  prora  thia  dialler, 
•Ad  iherafeaa  w»  we«ld  have  it  fraii  hia  own 
neath. 

Joat.  Rokeby,  Aad  it  ia  a  very  hard  natter 
for  a  man  to  ^  put  upon  proving  every  dis- 
count that  he  has  had  about  the  public  affairs 
ef  the  time. 

Recorder,  The  reaaeo  of  year  eicaption  is, 
-tf^i  he  has  dedalredhw  opmnhefoie^iiand, 
that  the  party  would  be  haoMl  or  wo«ld  aufier, 
thai  b  a  reproach  and  a  refledbo  Upon  a  wise 
nioaolOdo;  and  if  Ihegr  can  pMre  itopon 
him*  hi  then  do  it :  b«l  wheth^  veo  shoiiU 
ask  him  such  a  qMstiont  iitethcr  M  be  a  fool 
era  knave  for  the  giving  an  ojjiioido  one  way 
er  eih#r,  that  ia  the  qoaaiion  hetoieas. 

Scrj.  Damall.  My  lord,  we  do  net  ofler  it 
to  the  court  aa  an  objection  thai  heia  aotawise 


Ait.  Gen.  But  what  a  nan  don  utter  in- 
wadentlT,  may  occasion  a  ptfejudioe  against 
biai,  and  therenwe  ooghtlD  ha  proved,  ted  not 
he  to  prove  it  hiasseu. 

i.,aj.  Tr^  Euenidly  hei^  a  fVee- 
holder  of  London,  'and  taking  notice  of  what 
ia:dme  in  LowieQ  r  ^<id  if  he  don  take  notice 
of  the  (act,  and  dote  pnviaosly  give  hia  opi- 
nioB  ef  aentler  which  he  may  be  called  upon 
■njuiyle  try,  this  is  an  indiscmiatt  and  am- 
nf^oneh  to  hnii,  and,  I  think,  a  niadeidesiior. 
.  Seii.  J^imuUi.  Vj  hud,  I  aeknawledge  it 
M  M  done  of  him*  that  i8»  indiseseetly  ahd  net 
anl  wie  wedd  have  diaanot  aad  wiae 


nan  open  our  jury. 

;llit  ^imger*  |iy  kndi^BIr.Seij.  Damdl  will 
nnka  itsU  lilde  n  thh«r  at  faal,  thai  it  will 
aimoonl  te  no  eaaaa  of  chailenffe,  if  il  were 
even  proved  against,  him,  whiob.  we  insist  it 
mighl  to  be,  It  being  theia  ehjeetkmy'and  the 
pady^not  behig  bonnd  loprave  it  against  him- 
nlf ;  but  tmty  we  think  there  is  nore  in  il 
mian  sb,  beoaaM  it  is  an  uniaal  pngiodgm^  ef  a 
Unnhefore  heia  tried  ana  haanl  p  and  if  n^ 
ilianlhhig.that  heodgfal«rt  toaecimhim-j 
aelf  of,  and  theraibre  we  oppneiheaskingaBji 
amh  quaaiion* 

Be^SBarnalL  Oorafetjedtianinni^  hacaas^ 
it  k  aa  offence  to  deielan  a  noa'tonaimiqmi 
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a  laetniinted,  bat  hecftuae  it  abewB'he.haa 
a  altUled  opinion  agaioat  the  pema  of  hh  gdit, 
and  so  he  IS  net  ao  equal  a  mantotry  himf  ^ 
L.  C.  J.  2Velry.  And  is  that  Kke  an  honest 
man  and  a  freeholder  of  Londdn,.  (who  ottght 
to  he'ihdilleiieni)  to  cotn^  with  a  settled  api- 
nion  against  a  man,  when  he  ia  to  be  oneef  nta 

peti.DamaU,  Well,  my  lord,  we  have  beaa 
^lArd,  and  aahmit  il  to  the  jildgnieni  of  the 
coon. 

L.  0.  J.  Trehy,  TnAfi  I  think  it  lefleela 
both  dishonesty  and  dtsbonoorilpon  hin,  and 
tberelbre  these  questious  ought  not  to  be  aaked. 
The  qneslien  is  ^et,  Wbstber  a  nsan  (if  ever 
such  a  man  there  were)  that  hath  so  resetted 
and  declared  sbaHhe  awdhi?  N6 ;  heia  not  fit 
to  aervie  dpon  a  jury.  But  the  ^^stion-ia. 
Hew  this  Shall  be  diaoovsM,  by  hia  own  iuA 
or  by  other  proof?- 1  think  it  ought  to  be  maib 
appear  bv  -othetf  meef,  i*'  true.  A  nwa  "at- 
taioted  Of  fflony,  fofgery,  lalse  verdict,  erpev* 
jury,  ought  not  to  serve  on  a  jury,  yet  he  ahall 
not  be  examined  concerning  the  same  on  a 
Voire'Dire.  And  if  there  be  ia  a  court  a  copy 
oTsaeh'jodgmcilt  carefully  esaasiaefl  and  kept 
by  himaelf,  he  shall  not  be  iereed  to  anawar 
whether  it  be  a  true  cdpy  $  theogi  hb  ear 
a%er  conU  not  snbjtet  him  to  any  further  pe- 
nalty. 

Seij.  Darnell,  My  lord,  I  hope  no  gentle* 
man  of  the  jury  has  daDe  it. 
.  L.O.i.  IV«fy.  i  hope  aa  fteeholdetr^  of 
London  is  so  iadiscrset  or  n  mjosi;  Bat  if 
any  man  in  this  paonel  have  any  parlicalardia- 
plenureto  tin  prinner,  er  m  uBiodiffuant, 
or  have  declared  tnnaaelf  fOi  I  do  adnoihish  aid 
derire  him  to  discover  so  nuch 'in  general  ; 
for  it  is  not  fit,  nor  for  the  honsur  of  thekiae'a 
justice,  that  audi  a  man  sheM  nrve  on  'Uie 

Serj.  Demall.  Wo  hope  ao  lao.  We  hope 
that  aft  ttiat  are  returned  npen  tbejorjr  are 
dBscnetand  iihpartialtean. 

a.  of  Jr.  Well,  Sir,  what  say  yoa  to  this 
gentleman,  Mr.  Walker. 

Cook.  I  challenge  yon,  Sir. 

OhafAr.  Nathaniel  Long. 

Sir  B.  Shower  My  kiid»  we  think  he  nay 
ask  if  they  have  a  freehold  or  na;  beaauai  the. 
hnr  n^iieathatqaalificalion,  aad  the  fffinner 
not  beng  able  te  prove  the  ncgatln,  il  pale 
the  proof  of  the  affirmative  Upeo  the  penon 
himaeif. 

Att.  Gen.  What  does  sir  Barthotomewnaaar 
Woald'fae  ham  th^  jary^-men  bring  Iheir  evi- 
dences with  tbem-  to  prove  their  freehold  f 

L.  C.  J;  IMj^  No,  aura,  Hr.  Attoroey  ; 
bntto  ask  the  qaeadon  waaattowed*  kin  the 
last  time,  and  we  will  not  deny  him  the  same 
just  flkvoarnow. 

Cook.  An  you  a  freeholder.  Sir,  ia  Londm 
of  the  value.of  10/.  a»yaar  T-^Smg.  Yn,  8i^. 

Cook.  Wen  you  of  the  gnmd-jary  when 
the  bill  waalbnndagainsl>na?-'-tLong.  No,  Sir. 

CoolL  I  ehaUeagfe  yaa,  Sh*. 

Ch  rfAr.  WiuSni  CariwaeU. 
Z 


Cafftonctf.  My  lord,  I  am  taoTreelioUcr. 

L.  C.  J.  Treii.  What,  dees  heaay  he  bu 
»o  frecbold  ?— C/.  a^Ar.  Yes,  my  lord. 

L.  C.  i.  JVeby.  Tbeniie  muyt  be  lei  ande. 

CI  of  Ar.  Joshua  Foster. 

Fmtn:  -My  lord,  I  am  no  freeliolder  id 
l/mdoD' neither- 

AtL  Gen,  My  lord,  we  demre  they  may  be 
iwom,  whether  they  hare  a  freehold  or  not 
.  CLqfAr.  Hold  Mr.  Carbonell  and  Mr. 
Fosler  the  book.  [Which  was  done  severally.] 
You  ^all  tme  answer  make  to  all  such  ques- 
tions ^  sbal\  be  asked  you  by  the  Coart.    So 

help  yon  God. 

lit.  Gtu.  Ask  him  if  he  hath  not  a  free- 
hoM  in  London  f 

CorhotM.  No,  I  hare  not. 

CLdTAr.  Have  you,  or  any  body  in  trast 
iir  yojt,  a  freehold  m  London  of  the  Talue  of 
tOL'm-ywtf^CarbonelL  No,  Sir. 

ClifAr,  Joshua  Foster,  hsTeyoa,  orany 
ih  trust  fbr  you,  any  estate  of  freehold  in  I^m- 
don  of  the  TahMpTlOt  a-year  P 

FMUr.  No,  Sir. 

CL  of  Ar.  Joonh  Billerk 

Cook.  I  desire  mey  may  be  called  m  the 
Older  as  they  am  m  the  pannel;  you  haYo  not 
ealled  John  £Wcii,  who  k  next 

Ct  ^  <ilr.  I  do  call  them  in  order:  as  for 
Mr.  Ewea,  one  hath  niade  oath  that  he  is  sidE, 
and  IS  nek  aUe  to  come  hither.  What  say  yon 
to  Mr.  BOleifl  P  Thero  he  stands. 

Cook.  Sff ,  an  yon  a  fieeholder  of  lOL 
a-jear  withm  tfaeetty  of  London  ' 

^tflirs.  Yes,  Sh*. 

Cook.  Was  you  of  the  grand-jnry ,  Sir,  when 
die  hill  wns  foimd  agatnat  me  ? 

BUten  No,  Sfar. 

CooL  I  challcBce  joo. 

CLof4r.  John  CUd. 

CsoJt  Sir,  aie  you  a  fresheldsr  witfam  the 
city  of  London  r-^CAOd.  Yes,  Shr. 

Cook.  Of  101.  a-ycmr  7-^kild.  Yea.  Sir. 

Cook.  Were  yon  of  the  mnd-jory  when  die 
bill  was  feondagamst  me  F—CAi/d  Jfo^Bu. 

Cssjt  I  ofaalwiffeyon. 

CLfArr.  Edwai^  Leeds. 

Cook,  Sir,  are  yea  a  fraehoUec  witlua  the 
eity  of  London  of  lOl.  a  year  r 

tuA.  Yes,  Sur. 

Cook.  Were  yoa  of  the  grand  Juiy  that 
Ihnnd  ^e bill  Munst  me?— XeedSi.  No^  Shr. 

Cook.  1  cfaaltamjon. 

L.C.J.  2W6y.  Whal  fui^stioo  was  that  he 
arimdhmiP 

CL  ^Arr.r  Whether  he  wen  esw  of  the 
grttdrary  that  fbund  the  bill 

L.  C.  J.  jlWfty.  A  Tenr  proper  question:  for 
aaindioleroaghtiMitlobeatrier*.    . 

*  Hue  exception  was  sUswed  by  Jefferica 
C.  J.  mTUns  Oaies^s  Csse  m  thb  Collection 
(fol.  10,  p.  1061.  See  teo  Hawk.  PL  Cr.  and 
Colled(jpa's  Case  as  referred  to  in  tfie  Note  in 
that  page).  InthatCasfttwouidifltmentshaT^ 
ing  Seoi  fbond.  against  Oites,  when  he  chai* 
leoged  <me  for  haTiog  been  of  Ibo^  gmad  jury 


CL  ofAr,  Thomas  tSbdl. 

Cook.  Sir,  are  yona  freeholder  within  Iha 
citv  of  London  of  lOi.  a  year? 

Ciark.  Jfes,  Sir. 

Cook.  Were  yon  of  the  grand  jnnp  that 
found  the  bill  against  me  ?—C2ark.  No,Shr. 

Cook.   I  cbuleage  you. 

G 


CL  idAr.  Nathan 

Cboit.  Are  yon  a  freehokler,  Sir,  within  the 
city  of  London  of  the  value  of  10(.  ayear  ? 

GrbOi.  Yes,  Sir.  •  * 

Cook.  Were  you  of  the  grand  jury  thai 
found  the  bill  agamst  me  ?— GrMn.  No,  Sir. 

Cook.  1  chaiMiigeyou. 

CI.  €fAr.  Henry  Sherbroke. 

Cooic.   I  hoTO  nothing  to  say  against  him. 

CL  ^Ar.  Then  h^  Mr.  Aerbrake  the 
book.  [Which  waa  done.]  Look  upon  the 
prisoner.  Yon  shall  well  and  truly  toy,  and 
tme  deli?eiance  make  between  our  soferign 
lordthekntgandthaprMoneratihebar,  (whom 
you  shall  have  in  dnige)  according  to  year 
eridenoe.    So  help  yon  God. 

[Then  Mr.  Shertiroke  was  pnt  mto  the  plaof 
appointed  ftr  the  juiy.] 

CL  of  At.  Henry  Ihr. 

Codi  Sb,are>Miafieehoiderinthecitye^ 
London  of  the  value  of  10/,  a  year  ? 

Dry.  Yea,  Sir. 

fMk.  Were  yea  of  the  giand  janr  that 
ibnndthebillagaiMlnie?**2)ry.  No^Sir. 

CooJk.  Sur,  I  challenge  yoo. 

Ct  0^^.  Jesaph  Morewood. 

Cook*  Shr,haveyon  a  fiediokl  in  Loadsft 
of  the  iniiae  of  10/.  a  year? 

Mbrevood.  Yea,  Sh*.  ' 

Cooik.  Were  j^  of  the  grand  jmry  thai 
iimnd  the  bill  against  me? 

JMsfiflnNNNi*  No,  Sir. 

Cook.  Sir,  1  challeatfe  you. 

CLofAr.  Richard  Greenwar.  * 

Cook.  Are  yon  a  freehoUCT  of  lOl.  a  year 
m  London  ?— ureensMnr.  Yes,  Sir. 

Cook.  Were  you  of  the  grand  jury  that 
fbund'the  bill  against  me? 

tfiat  fimnd  the  bill,  die  attoraqr-genaral  av- 
iw^red  **  I  believe  he  was  upon  one  of  the  In- 
dictments, hut  I  think  it  was  not  this."  To 
which  the  CUef  Justkio replied,  «« Bntif  fan 
were  in  either  of  thsm  he  cannot  be  so  impar- 
tial.'»  Upon  the  Trial  of  FUshairis^Tkhi 
thisCQll8Ctien,vol.8,p.3dO.)  Major  WildnHm 
olgeoted  to  serve  en  tlie  jniy,  on  the  greaod 
that  he  had  in  parikment  volsd  the  impeach* 
ment  of  Fitshairis  for  the  ssane  crime  fbr 
which  he  was  then  to  be  tried;  but  whether 
this  would  have  been  a  snfiioieDt  exception  to 
his  serving  was  not  dedded.  It  seemrthat  he 
was  set  aside  for  want  of  freehold  in  hiaown 
right  In  \%  Mod.  SOS,  it  b  said,  that  in  the 
Caseofthe  King  against  Kirk  and  C^go^  it 
waa  granted.that  aome  of  the  grand  jury  who 
fimnd  the  biO  might  be  of  thepctty  juiy.  See, 
teob  the€ase  oTHendl^  and  atheia  in  this 
GoUactioni  a.  o.  1719* 


J 


au] 


Jiff  Skgk  SViNlMff « 


€M.  Sv,  I  dmllflofe  yra. 

C/.  «^  Jr.  Jobo  SherlMfook. 

(joJi,  Sir,ai«  jottftfitekolderorthecicy  of 
iiOodoooflO/.  ayetrP— 5Acr6fMik.  Yei,8ir. 

C9ok.  Were  yoa  of  the  gnuid  jmy  that 
Ibood  the  bill  egainst  me  f 

Sktrbraok.    No,  Sir. 

Cook»  Sir,  I  ehaUense  yon. 
r  C2.  of  itr.  ThomM  Ediiiief. 

Cook.  Are  yoo  a  froeholdery  Sir,  wiifaia  tbo 
oity  of  London  of  10/.  a  year  P 

Ccok.  Were  yoa  of  the  icnnd  jmj  that 
loond  the  UU  muiMt  tne  P— jBrmwil  N«s  8u> 

CooA.  I  ohaHeD|>e  yoob 

CL  cfAr.  Sannttrt  Jaokaoo. 

€cbk.  Sir,  are  yoa  a  fteehoMar  witfrfn  the 
dly  of  London  of  10/.  a  year  P 

Jae^Cfpft.  Yea,  "Sir. 

{Mu  Were  ]roa  of  the  jprand  Jonr  that 
IbonithebinagainalnieP— JEcAsoa,  m,.!!*. 
.  CmA.  Sir,  1  diaHcim  yoa. 

CL  ^Ar.  Henry  Hnnter. 

Cook.  Are  you  a  freeholder.  Sir,  in  Landooi 
offhcfatoeof  10/.  a  yearP^-fltm/er.  Yei,  Sir. 

Cook*  Were  you  of  tfie  mnd  jury  that 
ibnad  the  bitt  againat  me  P--Hiial«i*.  No,  Sir. 

Cook,  I  challenge  yott. 

CL  vfAr,  John  JMcle. 

CSm,  Sir,  are  yoa  a  freehoMer  within  the 
dtyof  London  of  the  raloe  of  lOil  a  year  P 

modt.  Yea,  Sir. 

Cook*  Were  -  yoa  of  the  grand  jory  thai 
tandthehillagainalnieP^-'DeBclf.  No,  Sir. 

Onk.  I  chalwnge  yoa. 


•worn.] 


CL  rfAr.  John  Cullom. 

Cbi»£  f  aoc«»tofhim.    [He 
.  CL  ofAr.  Thomas  Shaw. 

(koki  laooeplofhim.    [Hewaaawom.] 

C/.  q^  Jr.  Geoigt  Joyce. 

CoJL  Sfar,  are  yoo  a  freehoMer  withm  tiie 
cihr  of  Loodon  of  10/.  a  year  P 

Jayee.  Yea,  Sir. 

Cook,   Were  yoa  of  the  grand  yarj  tfiat 
Ibond  the  hill  agatnal  meP — Ji|yce.  No,  Sir. 

LiOoH*  I  cnanengeyoo. 

CL  ofAr.  RidMnl  Young. 

Cook,  IhafenothmgtoaayagatDathira.^ 

[He  was  swom.l 

a.^Ar.  JohnHedgea. 

Cdoc.  Sir,  are  yoo  a  freeholder  within  the 
dty  of  London  of  10/.  a  year  P 

JB^tef.  Yea,Sir. 
.    Cook,  Were  you  of  the  grand  jnry  that 
Ibond  the  bin  agaiaat  me  P—Hed^et.    No,  Sir. 

Cook,  I  challenge  yoo. 

Ct  ofAr,  John  James. 

€}ooB,  Sir,  Are  yoo  a  freeholder  within  the 
city  of  London  of  10/.  a  year  P 

Jmm.    Yea,  Sir. 

Cook*    Were  ^oo  of  the  grandnhiry  thai 
foond  the  btit  agamst  me  P    Jaaiei.  No,  Sir. 

CM.    IcMulengeyoo. 

CLofAr.    ThomaaPbole. 
.   .Cmki    8ir»  Ars  yoo  a  frseholdor  wilhui 
Ibooilj  of  Londoo  of  10/.  a  yevP 


Pooler  Yea,  81^ 

Cook,    Were  too  of  the  grand-JiltY  fhil 
Ibond  the  bill  agMosI  mcP— Pes/y*  No^fSr. 
Cook,    I  chtOlMige  yoo. 
CLofJr,    Peter  PaAw* 

Cook.  Sir,  Areyao^ftMlieMerinthecitr 
ofLondoBoflO/.ayear.^— ParilE^r.  Yes,  Sir. 

Cook*  Were  yoit  of  the  gmnd^iory  thai 
Ibond  the  biUaffunstmeP-^tParilEsr.  M^Mr*^ 

Cook,    I  challenge  yoo. 

a.ifA^.    WOlkm  Wilfcmson. 

WUkmoom*  My  lord.  I  am  no  fitalolfo 
in  London.    [To  which  lie  waa  sworn.! 

CLofAr.    Henry  HtlobcL 

CooiE.  Hold,  Sir,  here  Thonia  Man  in  my 
pannei  ia  nest. 

CL  ^Ar.  Theie  li  path  avide  thai  ha  ia 
sick  in  bed.    WhalsayyooloBlr.MitalMlP 

Cook.  Sir,  Hare  yoo  a  fteehold  of  lol.  m 
y«ar  in  tfio  iHy  of  London  P 

MUekeL  No,Sir.rTowhiohhewai«Mntl 
CLofAr,  Bichaid  Ryder. 
Cook,    Sir/Hareyoo  afteehM  of  lOl  a 
year  in  the  dty  of  LondonP 

aier.    Yes,  I  hare,  Sir;  boll  Use  ia  a 
thtt  never  served  upon  any  jmiea,.  nor 
ever  did  in  the  memory  of  any  man. 

CL  if  At.  Bot  hare  voo  a  freehohi  of  10/. 
a  yedrf— ^€r.  Yes,  Sir. 

Cook.  Were  yoo  of  the  grand-iory  that 
fbond  the  bilkafaittst  me  P — iSfdtt,  No,  Sl^ 

Cook.    Sir,  Tohallemyou. 

Cl,ifAr.  Richarf  Temple. 

Ttmolc  Myloid,lamnofitaeholder.  (To 
which  no  was  awon.l 

CLofAr.    MerWalker.^ 

CotJt,  Sir,  Are  ymi  a  freeholds  of  the  dty 
of  London  of  10/.  a  yearP-*  Wa/lrer.  Yes,  Sir« 

Cook.  Were  yoo  of  the  grand-jorj  that 
found  the  bill  aounat  me  P— -IFa/Jkeff.  N»,  Sir. 

Cook.    I  challenge  yoo. 

CL  ofAr,    Thomas  Pistol. 

FiitoL  I  am  no  fteeholder.  [Towhiobho 
was  sw«m.3 

CLofAr.   JohnHont'  * 

EwiU,  My  hird,  my  name  is  miatpkcn ; 
my  name  ia  Iv  illiam  Hoot 

1L  C.  J.  IVefry.  Then  yoo  most  go  on  to 
another. 

Cl,ofAr,    JohnHardrd. 

Hararet*  I  am  no  freeholder  of  10/,  a  year. 
[To  which  ho  was  sworn.] 

CL  cfAr,    John  Hammond. 

Cook.  Are  yoo  a  freeholder.  Sir,  of  lOL  a 
year  in  London  P—HosmmmnI.  Yes,  Sir. 

Cook.  Were  you  of  the  grand-iury  thai 
Ibond  the  biU  agamatme  P--fltfm)O0M/.  No,  Sir. 

Coo^    I  challenge  yoo. 

CL  tfAr,    Joha  Cooper. 

Coo*.  laooeplofhim.  [Howaaswcn.! 

CLofAr.   jMBdm Roberts. 

Cook.   Br^  Are  TOO  a  fteeholdar  witUalht 
of  Loodao  of  10/.  a  y ear  P 
Y«B,8ir. 

that 


dlvofLoi 
JMerft. 


Cook.    WeM'yoo  of  the  gnmd^jory 
IboodthobaiMdnslmeP— ICokrlk.  Ke 


SiS]       swnxiAM'm. 

CicfAr.    JoDathaa  MiDktetliwiSf . 
*Cook,    I  hate  nothiog  to  t»j  againsl  Ma. 
[HewMftworo^} 
CLofAr.    Ricbvd  Cbiswell. 
Cook.   Sir,  Are  yOo  a  freebolier  withio  ike 
ctit  of  Loodon  of  10/.  a  year  T 

CkisweU.    Yes,  Sir. 

Cook,    Were  you  of  tlie  jnrand-jury  that 
found  the  bill  agaiaat  me  f — ChUweU.  l9o,  Sir. 

Cook.    I  cbsQleD^e  Toa. 

CL  ofAr,    JoaepD  jliompsop. 

Cook,  Sir,  Are  you  a  Ireebolder  of  tlie  etij  of 
liODdoD  Qf  lOL  a  year  ? — Thompson.  Yeti  Sir. 

Cook.    Were  yoo  of  tbe  grand-Jury  tbat 
Avid  tb» bill affaimt  meP  . 
"    Thoa^mn,  ^  I  was  returned  upotttbo  grand- 
jsry*  W  Aid  not  terre. 

took.    I  challenge  voo. 

Ci.  ofAr*    £dward  Brewster. 

CooA.    Sir,  Are  you  a  freeholder  •fibeeitjr 
dTLoodoa'df  t6L'%  year ?— Brevsfer.  Ves,Sir. 

Cook.    Were  vou  of  the  grand-jury  that 
Ibuid  the  biM  against  me  ? — BroiSDiter.  No»  Sir. 

Cook.    1  challenge  you. 

Cl.ofAr.    6«0irKe  43ooday. 

Cooifay.   My  lord,  I  am  no  fireehold«r.  [To 
which  he  was  sworn.] 
^   CLofAr.    Abraham  Hiekman. 

Cook.    Sir,  Are  you  a  freeholder  of  tho  cHy 
#f  LDddon  of  10/.  a  year  ?— >HtcAman .  Yes,  ^r . 

Cook.    Were  ;jroa  of  the  gmnd-jury  that 
found  the  bill  against  me  f — Ukhman,  No,  Sir. 

Cook,  .  I  challenge  you.  ^ 

Q.  of  At.    Geoige  GroTe. 

Cook.    Sir,  Are  you  a  freeholder  of  the  city 
of  London  of  10/.  a  year?— *6r0ve.  Yes,  Sir. 

Cook.    Were  veu  of  the'  gratod-jw^  that 
Ibond  the  bill  agamst  me  f-^Grvoe.  no,  Sir. 

Codk.    I  chidlenge  you. 

CL  ff  At.    Nathanad  Wye»sde«. 

Cook.    Sir,  Are  you  &  freeholder  of  Ihe 
city  of  London  of  10/.  a  year  f 

Wyendtn.    Yes,  Sir. 

Ciok.    Were  ;fou  of  the  grandjorv  that 
found  the  bill  against  mef— |IWm/«}|.  No,  Sir. 

Gsoft.    I  cbulenge  you.    My  lord,  1  desire 
to  know  how  many  I  bare  excepted  against. 

C/.  dfAr.    One- and -thirty. 

Mr.  BurUigL    Right,  right. 

€/.  of  Ar.    SanlueT  BlewHt. 

Cook.   Are  von  a  freeholder  of  the  cMfy  of 
London  of  10/.  a  year  T-Slewitt.  Yes,  Sir.  . 

Cook.    Were  jron  of  the  grand-jury  that 
foubd  tbe  bill  agonst  me  ?-^]ESttoitt.    No,  Sir. 

Cook.  I  challenge  you.       , 

CLfAr.    John  Wolfe. 

Cook.  I  accept  of  him.    rHewasswem.l 

CL  of  Ar.  WUliam  Smitb. 

Cook."  Sir,  are  yon  a  freeholder  of  the  city 
of  Loadoa  of  lOl.  a  year  f-^Smitk.  Yes,  Sir. 

Cook.    Were  yon  of  the  grandMury  that 
feond  tbe  Bill  against  me  T-^Stnitk.  No,  Sir. 

Cook.  I  jcballeiige  yOU. 

CL  ofAr.  John iBick ley. 

Micktev,  My  lord,  I  donH  look  Upon  myself 
•S-  A  AeenoMeir. 

L.  €.  J.  2Vs%f.  Wfey  M>8irr  ^ 


SViW  ij^/rfer  CtKut^ 


I?Mr. 


BickUy  1  have  a  leasilfor  M  yeeni  iiy 
lord,  of  my  house,  and  tiMre  to  a  Tsrv  Hide 
piece  of  ground  awning  to  it  tbat  trw  yeiy 
con?enient  ibr  me  to  toy  to  my  toeee )  tbert  is 
nowaytoitbottbrooghmyhoose;  ittoatklBy 
that  net er  was  lett  for  any  thing,  and  it  -to  oot 
worth  the  Suildiog. 

L.  C.  J.  Treby.  What  estate  ftave  ymi  to  h  ? 
Do  you  pay  a  ground-rent  for  it  P 

Bickleo.  M V  lord,  1  hoogfat  that  Ultto  piece 
of  ifrounlfor  tae  ooBTemeney  of  my  leaiew 

L.  C.  J.  Treby,  fiat  did  yon  pvrchase  it  lor> 
a  term  of  years,  or  to  you,  and  Is  your  heiia  ? 
*  BickUm.  Nay,  1  bought  it  for  cfer,  my  told. 

L.  C.  1.  IVsfiy.  Then  yo«  hate  a  IMhald^ 
in  it.    What  is  the  valae  of  it  P 

Bickley.  Truly  rery  little,  my  tord. 

L.  C.  J.  2V%.  I  do  not  tomw  anv  hMy 
can  judge  of  the  ? aloe  of  it  bat  yvurseK  Is  fe 
worth  10/.  a  year  P 

Bickley.  My  tori,  I  oanoot  mlue  it  aft  tOi^  a 
year,  it  never  coot  ine  40/. 

L.  €.  J.  Treby.  Then  for  celaieyeo  sMweU 
enough,  but  for  i^oe  yoa  are  a  littto  midor. 

CLtfAr.  lliomas  CoIKbs. 

Cook.  I  aooeptof  him.    [He was siieia.]  ' 

Cl,  tfAri  John  Watson. ' 

Cook.   I  db  not  challenge  him.    [Be 
sworn.] 


CL  of  Ar,  Benjamm  Hooper. 
'Cook.  I  accept  k   " 


of  him.    r  He  was  twon.! 

CL  ^Ar>  J<Ad  Welto. 

Cook.  Sir,  are  you  a  freeholder  of  the  mky  of 
LondenofiO^ayearP^^ITsAs.  Yei,Sir. 

Cook.  Were  yon  of  the  graad-jary  thai 
found  the  bill  against  aw  P  Wtik,  No,  dr. 

Cook.  I  challenge  yoo. 

CL  OfAr.  John  Hibbart. 

Cook.  Sir,  are  yoa  a  fmhoMer  of  the  city  of 
London  of  10/.  a  year  P— Ifi^iare.  Yes^  Sir^ 

Cook.  Were  you  ofthegmad-jbiy  that  foitnd 
theBillagakistmaP— IftMarf.  No,  Sir. 

Cook.  I  cballeaga  yoa.  ) 

CL  ofAr.  Mr.  Cook,  you  hare  chajtoajwd 
your  ftiU  nonber.  CiH  Daniel  Wray.  [He 
was  swom.T  \ 

CL  of  Ar,  John  Petlil.  [He  was  faposn.] 
Crier,  Countez. 

Henry  Shertoreofc. 

Crter.  One,  ka, 

CL  ofAr.  John  PeCtit. 

Crter.  Twelve  good  men  and  tfva,  stond  to- 
gether, and  hear  yeor  eridencs^  <> 

The  names  of  the  twelve  are  ss  foltows : 
Henry  Sherbrook,  John  CuMum,  Tfaomaa 
Shaw,  Ricbaid  Yonng^Joba  Cooper,  JonalM 
Micklethwait,  John  Wolf,  Thomas  Colttns, 
John  Watson,  Benjaasin  Hooper,  Daniel  Wihy, 
and  John  Peitit. 

C/.of  Jr.  Crier^mskeprbolamatioa* 

Cri^r.  O  Yes,  If  any  one  ean  infoni  'my 
lord  the  ktog's  justices,  the  hmg's  seriednt, 
the  king^i  attorney  general,  or  this  taqaest  ooi^ 
to  be  taken  of  the  high-treason  wheredf  I^Mer 
Cook,  the  prisoner  at  the  bar,  stands  iadtotod, 
tot  thenioene  forth  aadthey  sbsHbe  hieird, 
for  the  prisoner- no#itan^  at  tii»  bar  ^litfc 


iliiTBiWiMF  ■■ii>B  ttlimthit  irfr  \TTif  1^- 
itoosainMt  til  gire  dvMtnde  agftlnat  th«  pn- 
iMi«r  aft  th«  Imv»  lei  tliem  cmm  fMh,  «ki4 
givatbciff  erid«wx,«r  thqp  Ibilell  thor  reoog- 


iuD.ta9ft 


fSMt 


U  G.J.  2>d^.  You  moil  ink«  room  for 
tlHMd  Iwolve  gttrtteoMii  tbal  are  twohi,  that 
they  niij^ba  itaaaa;  and  ibr  tboae  that  are 
not  vwvnki  Ihair  ^Heodanca  imy  be  spated. 

Ci.  ^Ar.  PeMr  Qeok.    Hakl  up  tbr  baod. 
[WUoh  he  did.l     GentlenwD>  yon  tM  are 
awera,  look  apoo  tbe.p^cidaer,,  sod  h^arkee  to 
bii  eauaa.    lie  alanda  iadicM  ill  LowImI,  by 
the  aaoie  of  Paler  €ook»  lata  of  LomIod,  gen- 
tleaatt }   for  tbdt  whereas  ab  o^ea  aed  noto^ 
nanaly  piMe  add  iQOtt  sharp  and  troel  #ar^ 
for  a  greii  while  balb  beeii»  aad  >i  »  by  land 
aad  by«flea  carried  oa  dad  ptoeeealed,  by  Lewie 
the  French  kipif ,  against  the  moat  aercne,  meat 
illaatrioaa  and  most  eaBOtiUent  princat  onr  sdre- 
reiga  kinl  William  the  Third,  by  the  greoe  of 
God,  of  Eoglaad,  Scotllmd,  Fradoe,  and  Jr»> 
hmd,fcing^defeoderortboihhb,dce.  AU which 
tiBM»  the  said  Lewis  the  FieBCh  king,  tod  his 
anbjects^  were,  and  yet  are  fbei  and  eacmies  af 
our  said  lord  the  kiiig  that  now  is^  WilUdm  thd 
Third,  and  his  sobjeeu ;  he  the  aaid  Peter 
Geek^  a^anbicct  of  the  said  lord  the  kmg  thdt 
now  is,  of  this  his  kingdom  of  Boglandi  well 
knowbw  the  pitoiaKy  net  hafbg  the  fbar  of 
God  in  hie  keen,  nor  weighing  the  duly  of  kb 
aUcgiaiioe,  hot  being  noovad  add  adduced  by 
the  nmiigatiSB  of  the  defil^  «•  ^  false  traitor 
againat  the  aaid  most  icfcne,  moat  miU,  and 
mast  exeeilcnt  prinoe,  oar  aairereign  lord  Wil- 
liam the  Third,  now  Jong  ol  BoglSnd,  his  ta* 
Cne,  tiuev  rigbtfnlr  iCsfftil,  and  undenbled 
,  the  «osdiel  lota,  and  tme  and  doe  ob^ 
dMnca,  fidelity,  and  alk«HMioe»  i^lnch  ^wf 
snbjeel  of  the  saniloni  the  lane  that  nodr  is  to- 
wkrdli  Inns  our  snid  lord  the  fcinf  gbenldbBafi, 
and  ofrigfht  is  bound  to  bear,  withdrawing;  and 
ntterly  u»  ettlDg^iilb,  inl0ndblg>^  and^eentiArftag, 
and  wftia  all  bis  strengdi  puipoeRiv,  dnd  w* 
signing  the  gofemntient  of  this  kinndeiu  tf 
Bnghmdy  nndlr  him  eur  skid  lord  ibn  King  that 
now  is  of  rigfuduK',  bippity,  KMl  v^y  weN 
establiabftd,  Altbg«thcr  io  sobrertf  <!hilige,  and 
alt^r,  and  hisfiuthful  snlgeota,  and  the  meitoan 
of  this  kingdom  df  Bftgland,  info  intolerable 
nad  miaarabie  sen4tiido  ttr  the  afbuMddFMch 
king  m  anbdue KVkd'eiilbeil ;  the  Urtt dl^ of 
Jnlf.  In  the  soSfeMth  yeor  of  the  leigu  of  our 
aaid  loid  tho  king  tbit  now  is,  sud  dif  era  days 
and  timee,  aa  well  before  as  after,  at  LondODP, 
in  the  parish  of  St.  Pfetefj^CdmhSllyln'the  ward 
bfiaiifeiiii;et,.fklsely,  mtflfeitfusl]^,  defllisbly, 
nd  ttnliDronsljr  <lid  Gotfvpiks«  m^fimif  add 
cdttlrTro;  pdrpMO  Ind  itttMid,  mtr  dM  aofu- 
itjgn  lo#d  the  kidgfliat  now  in,  theubjaso^ 
^f^^^  «roe,  rightfbl,  and  kw^nl  lord,  of  and 
nom  the  regal   state,  title,  honour,  pOWi*^ 
«rowb,  euiplrCi  add  govdrafednt  of  YHfs  Icitig- 
deu  of  Btt$|fktfdKi  £ipoab,  cdbtdbwn,  and  w- 
*Briy  deprifu,  knd  the  sddm  ottr  lord  the  ktag  to 
desib  and  fiddl  diaMdido  to  tk'taftf,  bud  tile 


of  BnglanS  to  inYadoi  fight  witb^  Oodquer  and 
qubduOy  to  inoTc,  hMSlte^'  proearc  and  dssist^ 
and  a  miserable  slauditer  ansong  the  ftHhM 
Subi«cis  of  onr  sakl  loni  king  Willimnj  tbronglK 
ont  this  «^bele  khkgdom  of  finglanil#  to  mah* 
and  cans*.  Add  fiirtbe#,  that  the  saidPelt^ 
Gook,  doriag  the  #v  afbiesaid,  to  wit,  th« 
afordttid  flrit  da^  of  Joly^  hi  the  dcfeatb  yeat 
aboTcsaid,  ind  divers  ether  days  and  limea  be^ 
fbre  and  after^  at  London  aibresaki,  ia  the 
parM  and  ward  tforesiid^  to  the  sakl  ieea  and 
enemies  of  ttia  same  onr  lord  tbo  kbi0»  did  ad-* 
here  add  wan  assisting :  And  his  afnrf  said  Moat 
wfekod  and  devMidh  trcaiens^  and  tfaitoioda 
oomptissiogs,  oodtrivanbes,  infteptiooi;  lUd  pnr« 
poses  albresaidj  ta  fnlfiii  perfeeL  and  bring  tt^ 
edeei,  and  in  pposcentiotf,  pcyfoi  nisnuii  ftpd 
execntion  of  that  trakorona  adhenngf  be  the 
9SKI  PeUt.Gdok^  aa  such  a  fitlee  tritap,  dniilit 
the  war  aibresatd,  to  wit^  the  same  nrst  dMr  m 
iuR,  id  the  year  AbofCdakl,  at  Leildoa  afimf 
said, ihlbe  pdrisb  dnd.  ward  afbreaaid, and d^ 
vera  oUier  days  and  tiaMs^  is  wed  befer»i» 
aikr,  there  add  eltewhere  in  Ldadon  afbraraidi 
iUsely,  malieiouelyt  adviscdir,  dberttly^  aad 
tiaitoidaly,  dud  Mr  fbrco  and  afnidt  ^"^  ddn 
Robert  GbamOdk,  Sir  John  Freind,  dbd  air  Wil- 
liam  Parkjrba,  knights,  (whteh  sak>  MmR 
Gbamocfci  sir  John  Fr^bdt.  and  ^  Wilfiaid 
ParkydSy  wcrO  lately  oevcraHr  ddly  cenvlaled 
add  attamfted  of  h%h  trsadbb,  in  donttiflnft  add 
oettspiribg  the  death  af  our  said  Ipid  the  faing 
that  nMr  i8>add  witk  dt^en  otfMeiblee  trailoM 
totbelulvrs  snknowtiv  did  meet^piopeee,  trdal^ 
considt,  enoMntt  dnd  agred^to  proodveiveai  the 
aforesaid  Lewis  the  French  kidg*  of  his  aub- 
jbeta^  fbraea  ddd  dbldleia,  theb^  bad  yet,  fMS 
add  enemideof  oorsiid  aoterei|^hwd  Wmiam» 
nerw  kmg  of  BngUlhH  dtd.  great  ndmbers  df 
aiMeiwand  annedmoH  tfaialiilglkmi  of  Biy- 
Ibnd  to  invade  and  fi|^  tritb,  add  to  levy,  prob 
aure^  «nd  piupare  great  mdibem  of  armed 
men,  and  troops^  dnd  lejijdna  ngnidH  our  aaid 
lord  the  king  timt  ndw  is,  lo  fjse  n^and  hk 
formed,  and  #itli  dmse  fdsa  add  endknieoi  ic 
and  npon  such  their  invaswn  and  edtoy  wiUiiu 
this  Idngdom  of  Bngisnd,  to^join  add  umte^  M- 
beilion nad v^r  igmModrasid  loed.tbdMi^ 
«at  ndw  is,  iHtfmi  ttts  kid^dom  of  England^ 
to  make,  k^y,aild  carry  ou;  thb  same  odk- lent 
the  king  eo,  as  aforesaid,  Id  d^podd,  and  bids  lb 
(ill  and  madar:  And  ftnrther^  with  the  said 
Mae  dadtora,  tbto  same  firbt  day  of  JdlV,  in  the 
year  abovassid,  at  London  albresaiiH  in  lie 
parish  and  waidnfbresmd,  trsitoroualy  did  cou- 
snlt,  oondent,  and  agrtJe  toyend  the  afgrtwaW 
Robert  Cbanmodc  nan  measdegdriifom  himdw 
aaidPblw  Gook,  and  did  wd  othdr  tmitoi% 
aa  ftib  as,  smd  ino  ttae  Idngdom  of  Franoev  id 
Mlabeycidd  the  asaai  unto  iaoee  dfe  Seeorii, 
lais  Idngof  *a|MI^  to^propOse^to  hwi^  bnd  to 
id^nest  aim  to  obsAi  firom  tbe  afbndaid  F  remxi 
kingv  tba  afbrosaM  sebHM  and  amsd  men  ibr 
the  Invagbm  kfdMaaidto  te  mdde^  dnd  imtMi 
genee  ann  nmsoe  wrnancB  «neir  uwuuiuna  mie^ 
udift  and'ddh^ibddta  tJib'Mid'lata  Mmm  Ji 
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the  Second,  and  the  said  other  Ibes  tud  aie* 
■iie9,  and  their  adherenta,  to  pve  and  ah^w, 
and  then  to  inibmi  of  other  thinga,  particolan 
and  circamstancea  tbereoato  refiRring,  lor  the 
aaMtanee,  animating,  comfbrttng,  and  aid  of 
'the  aud  foca  and  enemies  of  the  aaid  lord  the 
kiogf  that  now  ia,  in  the  war  afbreaaid :  and  to 
atir  up  and  procore  those  foea  and  enemies  the 
readiber,  ana  more  boldly  this  kingdom  of  Bng- 
hnd  to  inrade;  the  treaaons,  and  traitoroua 
ooBtvivaoces,  compassings,  imaginings,  and 
parposea  of  the  said  Peter  Cook  afbresaid  to 
perfect  and  fulflt ;  also  the  same  first  day  of 
jifly,  in  the  seventh  ymur  abovesaid,  at  London 
aftvesaid,  in  the  pariah  and  ward  aforesaid,  he 
the  said  Paler  Cook,  direm  horses,  and  rery 
many  arma,  gnns,  muskets,  pistols,  rapiers, 
and  awords,  and  other  weapons,  ammmiition, 
and  wailike  nnatlers,  and  military  iastmments, 
fidsek,  OBaltotoualy,  secretly,  and  traitoronaly, 
did  aatain,  boy,  gather  together,  and  procore ; 
and  to  he  bought,  galherad  together,  obtained 
and  procured,  did  cause,  and  in  his  custody  had 
Mid. detained  to  that  intent,  lo  use  the  same  in 
Ifao  aaid  mrasioo,  war,  and  rebellion  againsl- 
,oor  said  lord  the  king  that  now  is,  him  our 
'aakl  hird  the  king,  of  and  from  the  regal  state, 
crown  and  government  of  tbia  kingdom  of 
England  to  depose,  cast  down,  and  deprive,  and 
him  to  kill  and  murder ;  and  the  deai^,  in- 
tentmas,  and  all  theporposes  of  him  Ae  said 
Peter  Cook  aforesaid  to  fulfil,  petfeet,  and  folly 
lo  bring  to  effiKt,  against  the  doty  of  his  alle- 
gfaaee,  and  agamat  the  peace  of  oar  asid  aove- 
«eign  lord  that  now  is,  his  crown  and  dignity, 
asalBO  aoainat  the  {arm  of  the  statute  in  sach 
dise  made  and  provided. 
'  Upon  tbia  IndiotmeDt  be  haa  been  amuncd, 
and  thereanto  haa  pleaded  Not  Gtnlty,  and  for 
Iria  trial  hath  pot  iiimsetf  opaft  God  and  hia 
ooontiy,  which  ooontry  Toaara ;  yoor  charge 
ia  lo  teqoira  whistber  he  be  goiltT  of  the  high 
treason  wheraof  be  atanda  indict^,  or  not 
gmlty  ;  if  you  find  him  gmlty,  too  are  to  en- 
^oivo  what  goods  or  cbatlalsy  Mmda  or  tcoe- 
meBlB,hehiul  at  the  tjase  of  the  high  treason 
oammitled,  or  at  any  tioM  afnce ;  if  yoo  find 
bim  not  goilty,  yoo  are  to  enquire  wbelber  be 
fiedfiirit;  tf  yea  find  that  he  fled  for  it,  yon 
are  lo  enooiro  of  his  soods  and  obatlela  aa  if 
you  had  mmd  bin  ffouty ;  ifyon  find  him  not 
gaihy,  nor  that  he  dm  fly  for  it,  yoo  are  to  aay 
ao,  and  oo  omno;  aad  hear  your  evidence. 

Mr.  JMoNpeMon.  May  it  plcaaa  yoor  lord- 
abip,  andyoogent]eaaaothataraawoni,tliiaia 
an  mdictaient  thr  high  treaaon  agnfamtFetar 
Cook,  the  nfiaoaer  at  the  bar,  and  the  indict- 
mentaeta  forth,  thatwbarsaa  there  baa  been  an 
openandcrodwarflaralangtMDe,  andatillia 
between  hia  BBues^  king  WilEam  ani  the 
> French  king;  the  Driaoner  at  the  bar  not 
weighng  the  doty  orhiaalkgiiooe,  the  first  of 
July  m  the  7th  year  of  tbekiiMr'aMgB,  did 
oompaas  and  imaid to depoae OM  dcpmathe 
•Mngof  the  title,  booaor,  and  dinilT  oTlhe 
imperial  crown  of  tbia  mabD|  aitt  Mbewiaato, 
yottbakiDg  lo  daalby  and  iki  adhere  lo  the 
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btng^aeoenlaa;  andt^firifii  tbaaa  Wmmm,  be 
did  consolt  with  Cliernock,  and  sorcfaioAer 
traitors  who  were  mentioned  there,  and  soma  of 
whom  have  been  foood  goikty  of  treason,,  and 
esrecuted  for  it,  to  send  over  to  the  hOia  kiog 
James,  to  persuade  the  French  kinglo  ae»d 
over  aoldiers  and  arms  to  invade  this^iagdoBi, 
and  to  nuse  an  insorreclion  aodrehdlno  init,> 
and  to  deprive  and  put  the  king  lo  deirtb  $  aad' 
to  complete  these  treasons,  itffDuther  sola  forth, 
that  the  prisoner  at  the  bar  diii  provido  aaaesat 
arma  ano  horses,  and  this  is  laid  to  be  aiiainal 
the  duty  of  his  allegiance,  against  the  king'a 
peace,  crown  and  dignity,  and  agwnat  the  fom 
of  the  statute  in  that  case  made  and  providtd ; 
to  this  he  has  pleaded  not  guilty,  and  for  trml 
put  himaelf  upon  the  oountrv-;  and,  Mile- 
men,  if  we  prove  these  facts  laid  in  tbemdid-. 
meat,  it  is  your  duly  to  find  him  guilty. 

Ait.  Gen,  May  it  please  your  brdship,  and 
vou  gentlemen  of  the  jury,  the  priaoocr  at  the 
bar  atands  indicted  for  mga  treaaaih 

Cook.  My  Lord  Chief  Juatico,  if  yoor  lord- 
ship pleases,  before  the  witnesaea  are  esamin* 
ed  against  me,  I  iotreat  you  that  they  nay  not 
be  both  in  court  together,  that  oneaMy  not  hear 
what  the  other  swears,  though  1  soppoae  it  ia 
the  same  thue ;  fiur  they  have  baeo  ts^itber 
both  now  and  the  last  day. 

L.  C.  J.  Treby..  Mr.  Cook,  I  most  tett  yoa» 
it  is  not  necessary  to  be  granted  for  aakiiy;  for 
we  are  not  to  discourage,  or  caatany  aoapicion 
open  the  witnesses,  when  there  ia  nothing 
made  oot  against  them  ;  butitiaafovonrthac 
theooortmay  ^rant,  and  doeagvaoiaometiBMa, 
nod  now  does  it  to  yoo  ;  though  it  be  not  of 
aeoamty  ?«  They  ahaD  be  waminwl  apart,  bM 
at  present  this  ia  not  the  tiaM  of  *nr^«is«Tf^|ffn  « 
for  the  king'a  oounsel  are  now  to  opeotbaeva- 
dance  beforethey  examine  the  witnesaea;  bol 
when  the  timecomes  for  thfr  Tritaonw  to  bo 


•  It  ianotksed  by  Mr.  Paake,  Coonpendin^ 
of  the  Law  of  Bridence,  ch«  3,  a.  6,  to  aNotOp 
that  it  appears  that  the  present  practice  of  or* 
deri^g  witneasea  oot  of  ooort  dorW  the  mo* 
gran  of  a  cause,  so  aa  t^  prevent  them  mm 
bearingthe testimony  of  otbeia,is  rery  anoient ; 
and  be  cites  fiiom  F'orteBOtte  de  Londibos  La*> 
gom  Angte,  c.  26,  the  following  pwoagas 
**  Et  ai  neoeasitaa  ex^gerit  dividantnr  testae 
hojosmodi  donee  ipsi  depoaoftint  ooioqoid  ve« 
hot  ita  quod  dictum  nnius  non  docebit  not  ooo- 
cilBbit  eorum  aliom  ad  cbnsimiliter  jlestifican* 


See,  abo,  1  Siderfin^  131. 
Li  the  Case  of  captain  Thomas  Vangfaaa,  m 
ia  aame  year  1696,  in  this  poUcction,  it  ia 
aaid.  that  a  priaoner  cannot  insiataa  op  a  right 
oo  the  remoral  out  of  court  of  the  witnesaea 
flnr  the  crown  during  the  examination  of  each 
other. 

.  Mr,Peake  (ch.  3,  a.  6),  omi|s  not  to  nottoe 
the  advantagca  of  aammmg  witoesaes  in  the 
afaaeooe  of  each  other:  which,  indeed,  is  well 
iBoflbrple^  bv  the  ancient  nanati  ve .  ia.  toe  Apo- 
ciy]^  of  Sosaonah  aod  the  BIden. 
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eiM«wiatfliimd,  1iM«oint  witf,  mlkfoor 
to  yoUy  uIb*  cm  <hit  jour  raqaettte  complied 
with. 

^fC-  Om.  Maj  it  picne  jrour  lordship,  the 
pfMOoer  etttidi  mdiiM  llir  bigh  treoaon,  id 
ooMpmiBg  sod  inMgioing  the  death  and  de« 
alroeiioB  of  bia  «M(|«ty,  and  iilcewiaei&ad* 
bet  lay  to  bia  miiiaBly  *a  eneBdea ;  theaearetbe 
traaaopa  apoeiSed  Id  tbo  uidiatiiMBt :  tbe  orert 
acta  Ibat  afo  laid  to  prove  thcaa  treaaona  are, 
tiMt  bi^  witb  aevcral  oilier  traitora  named  in 
tbo  indictmeiit,  did  meet  and  cooanl  t  and  agree 
to  aend  orarCbaniockinto  France,  to  innto 
tbe  Prendb  king  to  make  an  in?aaion  upon  the 
fciagdom,  and  did  provide  arms  tor  tbatpnr- 
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Gentlemen,  the  natore  of  the  eridenoe  thai 
yon  will  bare  prodooed  to  prove  the  prisoner 
l^ilty  of  these  treaaona  Ilea  tbos:  It  will  ap- 
pear to  ¥oa,  that  there  baa  been  for  aome  time 
a  oononuaey  caitisd  on  by  aeveral  traitora,  and 
wickea  persons,  'to  aabvert  the  established  go- 
vwuinent  of  this  kingdom,  and  deatroy  the 
conathmlau  of  England,  by  a  foreign  invasion 
of  the  FVeneb;  Yon  wilt  hear  tlutt  this  con- 
apiracy  waa  laid  wide,  and  ooaaisted  of  several 
porta ;  one  part  was  that  of  amassioating  his 
mapeaty^a  royal  penon,  and  that  was  to  be  done 
first,  as  a  pre^ration  and  encooragement  to 
the  Preach  to  mvade  the  kingdom :  the  other 
part  was  the  inviting  the  Frencn  king  to  invade 
us,  and  the  prisoner  at  the  bar  is  accused  of  be- 
iog  cooecmed  in  that  part  that  relates  to  the 
invaaiott  of  this  kinffdom  by  a  French  power ; 
and  tbougb  it  may  be  the  other  part,  that  of 
assasatnating  the  sing,  be  the  blackest  part  of 
tbe  oomrptracy,  yet  if  the  prisoner  at  the  bar 
baa  been  engaged  in  the  inviting  a  foreign 
pow«r  tia  invade  the  kin|;dom,  my  lords  tne 
judgca.wiH  tell  yon,  in*  point  of  law,  that  is  as 
mneb  lui  overt-'aet  Of  the  compassing  the  de- 
atmctioii  of  tbe  king  and  tbo  people  of  Enghmd, 
and  tbesnibvevaion  of  onr  ancient  good  consli- 
tutiott,  as  if  he  had  been  concerned  immediately 
ia  the  ottier  part,  tbe  aasaasfaiatioa. 

But  now,  gentlemen,  that  the  priaoner  was 
cogagod  in  inviting  the  French  to  invade  ns» 
yoa  will  liear  proved  by  aeveral  witnesses,  that 
there  baring  been  a  deaign  hurt  year,  just  be* 
fore  his  majesty  went  to  Ffatndera,  to  expose 
hiatfwn  oenon  fbf  es^piolection,  and  the  pro- 
tsdioa  or  the  liberties  m  Europe,  there  waa  a 
Gonapiracy  to  murder  him  before  he  vreat  to 
FlaadocSy  wbidi,  it  seems,  they  were  not  ripe 
fof  then  ;  but  immediately  after,  he  waa  gone 
to  Flanders,  you  wiU  hear  there  were  formal 
meelfaigii  of  several  gentlemen  and  peraona  of 
quality,  among  whom  the  prisoner  at  the  bar 
waa  one :  there  waa  a  meebng  in  May,  last 
year,  after  the  king  waa  gone  to  Flandera ;  and 
this  was  at  the  Old  Ku«'s-Head  m  Leaden- 


faall-alrast ;  and  there  were  present  mylocd  of 
Aylerimry,  my  lord  Montgomery,  firnilliam 
Pavkytis,  sir  John  FreinO^r.  Cbamockr  (all 
whieh  three  last  have  sororBd  the  paniahmeat 
ofthslaWfortbairtKasoaakaady}  andtfiero 
'     Mr.  Co*h^  tiie  prissaar  at  At  bar^ 
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Mr.  Porter  and  Mr.  Goodman ;  theae 
meet  together,  to  oooaider  of  the  best  w^  and 
means  of  encoorsgiaff  and  inviting  the  FreaA 
king  with  an  armed  mrce  to  invaie  tbia  kiag* 
dom{  they caaaidered  that  that  waaapropat 
opportunity,  and  did  treat  of  aeveral  argumeata 
that  might  peraoade  to  it:  First,  That  tbe  kuig 
was  gone  to  Ffamden,  and  so  was  not  ia  person 
berelo  defend  us ;  and  that  tbe  troopa,  to  make 
ffood  Ooch  defence,  were  in  a  gt«t  maaaasa 
drawn  thither,  to  aasist  tbe  allieaagaHnt  tbe 
French  power;  they  did  diink  hkewiae  that 
at  that  time  there  was  a  grsat  diaceatcat  and 
djasatiafaction  in  tbe  natioo,  thoogh  I  think  ia 
that  they  vrere greatly  miatakea  ;  aadi  belieaa 
and  hope  they  will  always  find  Uiemaalveaao^ 
to  think  that  tbe  people  of  Bnghiad  are  ao  litils 
aensible  of  that  wmen  is  the  means  of  their  pse* 
servatioo,  aa  to  hearken  to  any  discontents  to 
encourage  a  French  power  to  come  into  Bagw 
land  to  deatroy  our  rsligioo  and  iibertiea ;  tlmt 
indeed  they  did  apprehend,  though  they  were 
mistaken,  and  1  believe  tb^  alwaya  vrilly  whan 
they  go  npon  that  grOund.  r 

• '  Gentlemen,  Theae  pemNM  thiokiag  this  a 
proper  opportunity,  dio  agree  to  send  a  mesaea 
ger  into  France  upon  tbia  meaaage,  To  go  ta 
tne  late  king  James,  and  peraoade  him  ta 
destra  and  prevail  with  the  French  king  to 
aaaist  him  with  tan  thooaand  men,  8,000  fool, 
1,000  bone,  and  1,000  diagoona;  and  to  en- 
courage him,  they  proansed  their  asnslaaca 
heine,  aa  aoon  aa  he  came  over ;  and  unda» 
took,  that  between  them  they  eouMfumisby 
and  would  raise  9,000  borae  to  meet  bins  at 
,  his  landing,  and  join  upon  aoeh  an  invaaion* 

Genttemen,  At  tbia  meeting  this  was  agseed 
upon  by  all  that  were  there,  whereof  the  pri- 
soner waa  one ;  and  they  did  agree  to  aead 
Mr.Cbamock;  (who  haamnce  bow  eieonted, 
and  a  principal  encourager  of  the  deaigOt  and 
actor  in  it)  be  waa  the  messenger  that  waaap* 
pomted  to  go  upon  thia  errand,  and  Mr.  Cbi^ 
nock  was  resolved  togo ;  but  desired  another 
meeting  of  theae  gesneaMn,  to  knew  if  th^ 
continued  in  their  ffanner  xeaolatioa,  that  be 
might  hare  all  the  aaaaranco  that  waa  raa* 
sonabie  to  give  the  French  king  encoumga- 
meattomdmtbe  invarioa:  acoordiagly  aao- 
tber  meeting  was  bad  of  moat  ef  the  aaaM 
persons  that  were  at  the  meeting  befbre  ;  par* 
lioulariy  the  primoer  at  tbe  bar  vraa  at  that 
aeeoad  meetiBg',  which  vraa  in  Coveat-Gai^ 
den  at  one  Mrs,  Moantioy's,  who  keepa 
a  tai^em  next  door  to  snr  John  Fenwack^ 
kdgings;  there  they  met  npaa  fiie  aanse 
design,  and  «|Mn  eonsaHatfan  bad,  and  tbe 
ouemoB  asked,  they  did  agree  to  coetiaae  in 
toe  former  rssdutam ;  ud  a|wn  that  im- 
mediately Mr.  Chamock  went  into  France, 
to  •  soliat  fbraca  ficom  thence  to  invade  aa ; 
but  it  happesed,  aa  it  atema,  that  tbe  Beach 
king'a  fereea  were  etharifJao  eatpioyed,  io 
that  he  conld  not  apaia  ao  ma^  at  thu 
time;  and  this  ratam  waa  haoogbt  by  Char* 
nock  to  the  ganUamea  that  empkiyed  blai; 
that  ha  had  spoke  with  tbt  lata  kuf,  wfaognTn 
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lmmAmmawtir,n^.lkB  Fmwsb  king  imnM 
itflspcm  apiBMiy  mm  fti  tlwit  iimiri  i>ntii« 
Ibiiiked  Iheni  fiir  Abcir  JiiiidvMP. 

42«illttnHi,  tbiswiU  he  the  Dgtare  of  .oar 
tvjdi^oeylosbov,  tbat  the  priwaor  •!  tl|oh«r 
4VB0  ooqcaroorf  ill  thai  mot  oi'  the  conipiniev 
yrhiok  nli^teB  to  the  r  moh  in? asion ;  m4  u 
he  be  giiiiiy  of  that,  ui  peiot  of  law,  he  .ia  o« 
aiuoh  guiltjr  of  the  oooapiiai^  to  4epoae  jond 
auvder  the  long*  aa  if  he  had  been  cooconieil 
in  the  ottier  |iart  of  aaaaam naming  his  roval 
■anion ;  and  I  beUere  nobfidv  can  t|iink,  that 
ttesetbat  vGore  to  act  io  m  iUHUsination, 
«roald  hare  elteai||ted  to  engage  ia  «tteh  a  ilea- 
ferate  derign,  if  it  had  not  be^  &r  the  enoott<- 
lagement  m  the  French  ioTasioo  that  waa  to 
neeond  tfaem^eivarda^if  thev  suoeeeded  ;  ao 
thai  nobody  ean  exteouate  .the  criine  of  the 
invaaien,  beeawe.aa  to  the  lienido^aa  of  the 
^itaiapl,  it  ia  luaUaek  than  the  ethfr ;  they 
nee  bedi  erimea  jof  a  Yery  >h^  natnre,  and 
•qnally  higfa*liea8oa ;  and  if  we  |HNive  the 
friaei^  gwl^r  of  thia  jparti  w  hope  jroa  will 
Sod  him  goiUy. 

JSoi.  $Un.  iiy  lord,  M  will  eall  ittir  wit- 
MoaMa  andpeore  tbp  amtter,  .aa  it.haa  (leen 
.•paiipd.    Call  oaptaio  Boifer  and  itr.  Good- 
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fei).  Darmail.  'Now,  my  levd,  we  maat  de- 
Inat  that  aay  he  dene,  whieh  mu  eKent 
daiired  hef^n,  a»d  whioh  jonrWrddbip  «(*s 
'finoMiably  plMsed  to  ^iioiniae,  that  thi»  wil- 
aeoMa  may  be  ewuMned  apart. 

L.€.J.  &e6y.  Let  it  haao:.who^o  yon 
tcfinwisb.?     '  ' 

ALOm.  ;¥U  b^  «i4i  oaf^'Poitar, 
aavlprd* 

U-CJ.'TMy.  fChea  lalMr.6oad01u1.w1M1. 


/lir.Jlaibflr.jLtttMr.QnodnvHLgp  «f  etain, 
.and  wa.wiB  tm  bin  pieaeatiy. 

M«  'fien.  4Sbiear  captain  .PMer :   [whioh 
avakdone.]  Captain  Pofier,- Do  yl^nlulowtlir. 
Oeeky  thepnaoneratchebarr  - 
Cwt.  Fitiett. . Vea»  my  Ipid. 
SfC  Gen.  DeiyoB.neamber  a  meeting  of 
•ame  genllemen  at -the.  KiQg'a^Headi>tayera  in 
i^aden-balUatreei  ?^Por«er.  Yea,  1  do.  Sir. 
Sok  (SfM.  Then  pca^^^ean  aboonnt  of 4he 
jnanapany  that  were  4hm|  the  tinae  when,  and 
whalpaaaad? 

Peeler.  •  My  loid,  the  laal  3fBpr.  we  had  tpro 

BMetwga ;  4he  firnt  waa  in  Mmti  the  other  waa 

iiio  btler  end  of  .May,  or  we  beginuing  of 

June;  tha  ftrat  waa  at  «ha  Kbg'arHead  an 

Iitndenliell«aM»et ;  there  were- my  lord  ef 

Ayleabnvy  9  my  lord  MimtgoflBcnr,  ab  John-Pen- 

wiek,  awJoin  Faabd,  air  WiiyamParkyqa, 

•Mr.  Chamo^,  Mr.  Cook,  and  mya^;  Mr. 

€kiodman  eaoM  in  after  dinner ;  at  |hw  meat- 

.  big  It  waa  conenMed  whioh  waa  the  beat  way 

«u  the  4|nifliea|  to  vaatbeo  long  Jamee,  and 

'  haaten*  l^a  vetnm  into  Engfand ;  eoforal  dia« 

.oootaaa  pnd  pwipoaala  there  were;  atlaet  it 

waeagnedleaanAMr.  Ohamodk  to  thohte 

^Mng,  to  bpnwiP  of  tiia  Ftoanoh  Idng.  10,000 


K§ff0}^  atnt  ever  Mo  KaglMd.%»'«iMihe 
'j.isalonitiQQ.  laifQ^  Mr.  GheoiMk  there- 
upon, This  tbe  king  can  do  withoot  jrooraeadr 
iog,  and  1  would  aot  go  neon  a  foofagh  emnd. 
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hat  will  yeudo  to  aaaiatin  thia  matterf  Tbe 
cempany  dmired  ^m  to  premlae  hjug  JeeHM» 
that  If  ne  would  aepd  word  when  he  landed 
aad  wherov  tto^  would  be  aure  to  meet  hiM  at 
hia  Unding  witK  a  h«ly  of  S,OQD  hovaOi 

Jit.  Gen.  Was  the  pfiaoner  at  tbe  bar  in 
the  eompany*  and  pmaettt  al  Ibis  taeoliilioD  2 

^•rifir.  Yea,  bo  wee.  - 

Ait.  O^.  Did  all  tbe  oompaoy  agree  to  it  f 

I^0r4er.  Yes,  they  did. 

4tt.  iGm^  Whet  etgna  ^are  lAwre  of  fbeir 
agreement  ?  Did  they  stand  up  ae? erally  and 
deelarethcnr  agreement,  or  how  f 

Pbftfir,  II  jr  lord  of  Aylesbury  and  air  John 
Fenwick  did  rise  up^  and  desired  captain  Gbar- 
nock,  that  he  wonld  go  updo  this  efsand :  and 
when  the  qoaatien  w«s  awed  aeferaDyof  all 
theve  pmaentby  Mr.  Chamock,  whettier  be 
might  aasure  the  Idiy  of  whu  they  had  toU 
him/  every  one  paQ,  Yea*  you  aaay ;  aM 
Mr.  Geok  kneeled  indeed,  tipon  a  ehair,  and 
said.  Yes,  you  may. 

Att.Geu.  Did  he  gire  hb  ooneeMtto  it  ? 

Fivrttf,  Yesy  he  anewerad'  in  thbaa  feiy 
words. 

M.Gen,  Do  yDu  reaaembev  anymeetiag 
of  any  company  at  Mrsw  MoBotioy'*  ' 

F9Kt€r.  Yes,  that  was  a  second  mnetiag. 

j&J.  Gen.  .Pray  teU  my  lend  and  Ibn  j^ 
hew  you  came  to  meet  l%ere  then,  what  eom- 
pany  were  theke,  and  what  passed  ? 

Fo^ttr.Ur.  Chlundck  desired  ^notlmrtteet- 
ing,  to  see  if  the  gentlemen  kepi  to  their  ftrmer 
^^mUition  ;  and  %ve  met  at!  lira.  .Atanntjoy'a 
eight  or  ten  dava  aHer,  and  theve  were  noat  f  f 
Uie  owopiny  that  Wa^nt  the  firm  nmeliag,  and 
there  ^H  that  were  preseni  did  ^anare  Mr. 
ChApiock  &at  they  kep^to  Iheir  fiiat  reao- 
Intion,  and  wonld  abide  to  whal  via  agveod 
upon  atlhe  former  meeliDg. 

Att.  Gen.  Who  were  prseeat  aftlhe  aaooad 
meeting  f 

Psrlcr.  The  j^sooer  atMm  bar  iras  Iharntt 
thateeoand  meHing. 

^il^Gen.cWhat  waa  that  ae^Dttl  meatiag 
fe^doyonsay? 

Perter,  It*  waa  to  gwe  Mr.  Chariiack  as- 
aufance*  that  ifo  were  apfreed  to  ateiuL  by  the 
residution  taken  it  Uul  mtmeettng. 

Alt. Gen.  WbatdidMr. Chaineckdo after- 
wiudaF 

J^arter,  1  went  away  from  tiiem ;  these  waa 
sir  WUIiam  Parkytea,  nb  John  Freud  and 
captain  Chainoofc'wentto.theClueen*a^Head- 
tae^n  in  Fleet-street,  and  captidn  Chamoek 
toldmehewottldipointwoortbreednys,  and 
i  believe  did  ao. 

MtMoi.  Wlien  did  yon  see  Urn  aAer- 
warda? 

Por/sr.  When  I  waa  a  pnaonnr  wfMii  tlio 


account  oifl^e  riot  in  Drury^Lane  I  aboottwo 
or  three  d^^a  after  I  came  to  I^nwfcato  he 
oaiDC  M  aaa  noi^and  nud'he  hmllent  a 
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Fnmeo  ;.aiiiitftuit  kiii^  Jamet  thaDked  us  for  our 
kind  offer,  but  the  French  king  could  not  spare 
80  many  men  that  year;  and  he  told  me  he 
bad  been  with  my  lord  ofAyfesbiiry,  and  the 
rest  of  the  gentlemen  that  had  employed  hhn 
to  go  over,  and  bad  delirered  them  the  sereral 
mettaiges  that  be  was  ordered  to  from  the 
king. 

L.  C.  J.  Treby.  Captain  Porter,  who  were 
present  at  the  second  meeting-,  do  you  say  ? 

Porter.  My  lord  of  Aylesbory,  sir  John 
Freind,  sir  William  Parkyns,  captain  Char- 
nock,  Mr.  Cook,  and  myself;  1  cannot  tell 
whether  my  lord  Mont/^jomerv  or  Mr.  Good* 
man  were  at  that  second  meeting,  or  no. 

Au>  Gen,  Captain  Porter,  I  would  ask  yon 
another  question  :  you  wese  concerned  in  the 
assassination  with  those  other  persons  tliat  en- 
gaged in  it;  Pray,  what  safety  did  you  pro- 
pose to  yourselves  after  the  assassination  was 
oveh? 

.  Porter,  My  lord,  I  asked  sir  George  Bar- 
cley  whatire  should  do  after  the  fact  wascom- 
nitled  ;  says  he,  You  need  fear  nothing,  I 
will  go  away  that  night,  I  have  a  ship  ready, 
and  the  king  will  be  landed  in  ffve  or  six  days 
ailerwards ;  if  you  will  but  keep  yourselves 
dose  for  so  many  days,  all  will  do  well. 

Sol.  Gen.  If  the  prisoner  or  the  counsel  will 
aric  him  any  questions,  my « lord,  they  may 
do  it. 

Sir  B,  Shower.  Pray,  Sir,  can  you  recollect 
wiiat  time  of  day  this  was  that  this  debate  and 
resolution  were  bad  at  the  Old  King's- Bead 
in  Leadeuhall-street  ? 

Porter..  Truly,  ^r  Bartholomew,  I  oanaot 
lelL 

Sir  B,  Shower.  Pray,  by  what  means  do  you 
vecoUect  that  this  was  in  the  month  of  May  P 

Porter,  Because  capt  Charnock  was  ab- 
sent M  the  Dog-tavern  riot,  which  was  the 
10th  of  June. 

Sir  B.  ShoiAer.  Was  it  not  in  April  ? 

Porter.  No,  Sir,  to  the  best  of  my  reaiem- 
brance  it  was  in  Mav. 

Sir  B.  Shower.  What  makes  you  think  it 
vaa  in  Bfay  rather  than  April  P 

Porter.  I  have  told  yon,  Sir,  because  both 
meetings  were  before  the  Dog-tavern  riot,  the 
10th  of  June,  and  Mr.  Charnock  was  not  there 
HI  that  time ;  but  be  told  me  afterwards  be  had 
been  in  France,  and  there  were  eiglit  or  ten 
doys  difference  between  tbe  two  meetings. 

Att.  Gen.  My  k>rd,  if  they  have  done  with 
him,  I  would  ask  him  one  question,  to  settle 
Ito  matter  in  point  of  time.  Capt.  Porter, 
Was  Uie  king  gone  to  Flanders  when  you  had 
tiieaemeetioq:*sr 

Porter.  The.  king  was  gone.  Sir,  before  the ' 
first  meeting. 

Att.  Gen.  Tbe  king  did  not  go  till  several 
daw  in  May ;  iras  Mr^  Goodman  there  f 
.  Porter,  Ha  was  at  the  first  meetiog,  bctf  I ' 
camM>t  tell  whether  iie  was  at  the  second' 
orno.      '  .       • 

vSeg.  DarnalL  Pray,  what  time  was  Utt^ 
Iiood09«ii  there  at  the  first  meeting  P 
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Porter,  He  came  op  after  dinner  at  the  first 
meeting. 

-  Mr.  Btfftffr.  Then  call  down  Mr.  Goodman, 
[Who  came  in  and  was  sworn.] 

Sol.  Gen.   Mr.  Goodman,   Pray  wilt  yoa 
give  my  lord  and  the  jury  an  account  what 

ou  know  of  an  intended  invasion  upon  this 

ingdom  ;  what  were  tbe  cirenmBtances  of  it, 
and  who  wereooncerned  in  it. 

Goodman.  My  lord,  about  the  middle  of 
May  last,  or  thereabouts,  captani  Porter  sent  to 
n^e,  and  told  me  there  was  a  meeting  of  some 
gentlemen  of  our  acquaintance  at  the  K.ing's- 
head  in  Leadenhall-street ;  and  he  desired  m« 
that  I  would  be  there,  because  it  was  about  bii« 
siness :  1  told  htm  I  did  not  know  whether  I 
could  be  there  at  dinner ;  but  however  I  would 
not  fail  of  eomiog  tliitlier  aAer  dinner ;  and 
accordingly  1  came.  When  I  came  into  the 
house,  I  sent  up  my  name  to  captain  Porter, 
and  he  canoe  down  and  brought  me  up  stairs, 
and  there  i  saw  my  lord  Montgomery,  my  lord 
of  Aylesbury,  sir  John  Fenwick,  sir  Williank 
Parky ns,  sir  John  Freind,  Mr.  Charnock,  and 
that  gentleman  at  the  bar,  Mr.  Cook  :  when  we 
were  there,  the  disconrse  was,  that  we  did 
tbtok  king  James's  coming  was  retarded,  and 
wc  would  do  any  thing  to  facilitate  bis  resto* 
ration. 

Cook.  My  lord  chief  justice. 

L.  C.  J.  Treky.  What  say  you.  Mr.  Cook  ? 

Cook.  My  lord/ if  your  lordship  pleases,  [ 
desire  the  jury  may  not  be  talked  to  by  any 
body-;  and  I  undesitand  there  are  some  talking 
with  the  jury. 

L.  C.  J.  treby.  Vy  upon  it!  we  will  lay 
any  body  by  tbe  heels  that  do  so;  they  must 
neither  be  disturbed,  nor  instructed  by  any  body; 
'  Cook.  My  lord,  I  am  informed  there  was 
somebody  talking  to  them,  and  telling  them- 
this  was  the  same  case  with  sir  John  Freind. 

L.  C.  J.  Treby.  Do  you  but  shew  us  t\}0 
man,  and  we  will  find  another  place  for  him  ; 
we  will  send  him  to  the  gaol,  1  will  assure  you.  • 

Mr.  Burleigh.  This  gentleman,  my  lord, 
did  hear  such  a  discourse  to  the  jury  (pointing 
to  a  gentleman  there)  who  stood  up. 
.  My  lord,  I  cannot  positivdy  swear  to  tlia 
man,  but  I  did  bear  some  discourse  that  it  was 
the.8ame  evidence  as  in  tbe  former  trial. 

L..  C.  J.  Treby.  If  you  can.shew  us  who  it 
was,  we  will  take  care  to  punish  him :  I  sup- 
pose be  stands  corrected  ;  and  if  we  knew  who 
ne  was,  he  should  stoAd  committed.. 

Att.  Gen.  Pray,  BIr.  Goodman,  begm  again, 
and  telL^hal  paa«ed  at  that  meeting,  because 
tbe  jory  w«re  icilerru)^edfrom  bearing  by  peo- 
ple's buzzing  about  them. 

Goodman.  My  loid,  when  oaptain  Porter 
brought  me  un  into  the  room,  J  told  yon  what 
gentlemen  I  found  ther^;  after,  we  were  set 
down,  there  i^as  a  consultation,  that^oousfder- 
ing  the  Frenksh  king's  wnrs  retarded  the  affair 
of  sending  back  king  Jatnes,  and  tbe  means  of 
restoring  bim  to  the  crown,  it  vraa  fit  we  should 
find  out  some  way  or  method  to  fiicilitate  his 
*  restoration,,  and.  it  was  thought  convenient  ;o 
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have  a  messenger  to  send  over  to  kio^  Jemes  | 
Vtth  proposals  for  that' purpose ;  to  this  efiect, 
as  near  as  I  remember,  That  if  king  James 
could  preTsil  with  the  French  king  to  furnish 
10,Q00  men,  whereof  8,000  to  be  foot,  1,000 
horse,  and  1,000  dragoon8,;we  wouidendeaYour 
to  meet  him  at  the  head  of  as  many  horse  as  we 
could  raise,  to  sustain  those  foroes  at  their  land- 
iuff  •  this  was  debated  in  order  to  come  to  a  re- 
solution ;  and  much  difficulty  there  was  how 
many  the  number  should  be }  the  man*  pitched 
upon  to  be  sent,  was  Mr.  Cbamock ;  and  after 
some  debate,  how  many  thonsand  horse  could 
be  raised :  says  Mr.  Chamock,  do  not  let  me 
go  over  upon  a  foolish  errand,  but  let  me  know 
lirhat  I  have  to  say  eacactly :  thereupon  it  was 
concluded  by  all,  that  2,000  horse  shonM  be 
the  number  we  could  promise,  and  the  king 
might  depend  upon  them  ;  and  if  we  brought 
more,  to  moch  tbe  better ;  and  sir  John  Fremd 
said,  1  believe  he  has  so  many  friends  here, 
that  if  he  came  himself,  he  might  be  welcome ; 
but  that  we  did  not  think  fit  to  trust  to ;  and 
nobody  would  advise  any  such  thing.  When 
^tbe  molutibn  of  the  thing  and  the  number  was 
thus  fixed,  Mr.  Chamock  asked,  whether  it 
were  with  all  our  consents  ?  and  that  he  might 
assure  the  king,  that  this  was  our  resolution 
thereupon  ?  We  all  rose  up,  and  said  to  htm. 
Yes,  you  may,  yes,  you  may,  etery  one  par- 
ticubrly ;  and  I  remember  one  thing  particu- 
larW  concerning  the  prisoner  Mr.  Uook,  that 
be  kneeled  upon  the  chair  when  he  said.  Yes, 
yon  may ;  and  bis  elbows  were  upon  the  taUe: 
this  is  all  that  I  know  of  that  meeting.  There 
was  to  be  another  meeting,  as  captain  Porter 
told  me ;  but  I  had  business  in  tbe  city  ;  but 
whatsoever  he  promised  on  my  behalf,  as  to 
the  quota  of  men,  I  would  be  sure  to  make  it 
good ;  and  I  wae  not  at  the  second  meeting. 
.  Ait,  Gen,  Did  yon  see  Mr.  Chamock  af- 
terwards? 

Goodman,  Yes,  I  did,  when  he  came  back ; 
and  he  told  me  the  thing  was  not  accepted,  for 
the  French  king  could  not  spare  men,  and  that 
he  bad  been  with  theseveral  gentlemen  to  carry 
them  the  compliments  that  he  had  in  charge 
from  king  James,  who  returned  them  thanks 
for  their  good  aflfection  ;  and,  among  the  rest, 
he  did  me  the  honour  to  return  me  thanks  too. 
,  8w  B.  Shamer.  Pray,  Mr.  Goodman,  let  me 
ask  you  a  question :  when  was  it  that  you  saw 
Mr.  Chamock  after  this? 

Goodman.  It  was  in  Anmdel-street,  at  his 
lodgings. 

Sir  B.  Shower.  Bat  I  ask  yon.  Sir,  when 
it  was?  was  it  before  or  after  the  10th  of 
June? 

Croodman,  It  was  afterthe  10th  of  Jnne,  Sir. 

Sir  B.  Shower.  How  long  after,  pray  ? 

Goodman.  1  believe  It  was  a  month  after  the 
10th  of  June. 

Sir  B.  Shower.  Did  yo^  see  him  here  in 
Sogiaad  before*  Mr.  Pi^rter  was  dischaiged 
from  the  riot,  and  came  out  of  Newgate? 

Goodman.  I  believe  I  did  see  han  b«fo» 
Mpivn  Forter  wasdiscfaaigidy  kifi|^. 
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Serj.  Darnall.  Who  were  the  peESons  that 
were  present  at  that  meeting  ? 

Goodman.  My  lord  Montgomery,  my  lord  of 
Aylesbury,  sir  John  Fen  wick,  sir  John  Freind» 
sir  Wilfaam  Parkyns,  Mr.  Cbarnock,  captain 
Porter,  and  the  prisoner  at  the  bar,  Mr.  Cook. 

Serj.  DarnaU.  Were  you  at  dinner  with 
tbem,  Sir  ? 

Goodman.  No,  I  came  in  after  dinner. 

Serj.  DarnaU.  Pray,  what  house  was  it,  d^ 
yon  say,  this  meeting  was  at? 

Goodman.  It  was  at  the  Kipg's-head  ia 
Leadenhall-sti'eet. 

Sir  B.  Shower.  Can  yon  tell  what  day  of  tha 
week  it  was  ? 

Goodman.  No,  nor  tbe  day  of  the  month. 

Sir  B.  Shower.  Was  you  ever  in  the  com- 
pany of  these  gentlemen  at  any  other  time? 

Goodwin.  No,  this  was  the  only  time  that  I 
heard  of  this  consultatjon :  1  was  not  at  tha 
second  meeting. 

Cook.  If  your  lordship  pleases,  may  I  ask 
Mr.  Goodman  any  questions  ? 

L.  C.  J.  Treby.  Yes,  by  all  means  ask  hioi 
what  yon  will. 

Cook.  Mr.  Goodman,  you  are  upon  youie 
oath:  hot  did  you  ever  Lear  me  speak  tea 
words  in  your  life  ?  Was  you  ever  in  my  com* 
pany  in  any  house,  before  or  since  ? 

Goodman.  Yes,  Sir  ;  I  was  in  yomr  oom- 
pany  at  the  Cock  in  Bow-street,  where  yon 
came  in  accidentally. 

Cook.  Did  you  ever  hear  me  talk  of  the  go* 
yerament,  or  any  thing  of  that  nature  ? 

Goodman.  What  tbe  discourse  vras  of,  X 
cannot  parttoolariy  say,  hot  I  am  certain  yoa 
was  there :  and  as  to  the  consultation  that  i 
now  speak  of,  I  remember  very  well  you  gave 
your  consent  in  that  manner  as  I  have  told  tha 
court. 

Ait.  Gen.  My  lord,  we  have  done  at  th» 
present 

L.  C.  J.  IVdfy,  Then,  brother  Darnall, 
what  sayyou  for  the  prisoner  ? 

Seij.Vamall.  May  it  please  v our  lordship, 
and  yon  gentlemen  oTthejur^ :  I  am  of  coun- 
sel, m  this  case,  for  the  prisoner  at  the  bar, 
Mr.  Cook,  who  stands  indicted  of  a  very  great 
ofience,  no  less,  gentlemen,  than  high-treason  ; 
and  if  he  be  guilty,  his  punishment  will  be  as 
great;  but  hacause  the  punishment  and  th« 
oflenoe  are  both  Tery  great,  the  law  requires 
exact  poaitive  proof,  and  that  by  two  credtblft 
wimesses.  There  have  been  two  indeed  that 
bare  been  produced  to  you ;  and  if  you  believa 
both  of  them,  after  what  we  ahall  offer  to  yoa 
against  them,  and  if  what  they  swear  be  trot, 
the  prisoner  is  guilty  ;  but  if  we  satisfy  you 
that  either  of  tbem  is  not  to  be  credited,  so  that 
you  do  not  believe,  both  of  tbem,  he  most  bm 
aoqaitted. 

There  is  no  doubt,  GaathsmeD,  bat  there  had 
been  a  villainous  horrid  plot ;  there  is  no  quea« 
tioo  of  it;  and  it  was,  as  it  has  been  opened, 
basely  to  assassinate  one  of  the  bravest  mea 
living;  and  to  make  the  happiest  peof^  an  the 
world,  if  they  know  whaa  thsy  att  so,  thd 
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ttoH  aiieiibb  piM^ple  upon  «irth,  bv  bringingf 
^6iA  wjHlor  mncb  l^vfxmy  «iid  abfciy. 
•ManyoftheftraHomhafe  been  braughi  to  just 
ponkbineiit  for  tbis  Ueason ;  nay,  tboy  nave 
owned  tb«  fact  at  tbeir  daatha,  ao  tbat  tbera 
is  DO  qoeation  of  tbe  truth  of  it;  and  tbore- 
ibroy  gcntleoi^ti)  evory  bonait  man  will  oo- 
deavour  to  bring  such  as  ara  plainly  ifuilty 
of  f neb  an  abominable  conapiracy,  to  juat  pti- 
niabnieiit;  but  yet  they  will  be  as  carelTul 
not  to  let  an  innocent  man  suffer;  tbat, 
gentlemen,  every  honest  man  will  take  care 
of,  and  especially  such  as  are  upon  tbeir  oalbs : 
itconoemaajary  highly  to  be  satisfied  that 
he  ia  not  innocent,  whom  they  bring  in  guflty ; 
lor  it  k  better  that  twenty  goilty  men  should 
eaeape,  than  one  innocent  man  auffer. 

But,  Omtlemen,  if  my  brief  be  true,  we 
nhall  giro  you  snch  an  account  of  one  of  these 
witnesses;  first,  as  to  the  man  himsdf ;  that 
he  is  not  a  man  to  be  credited  as  a  witness ; 
and  then  besides  tbat,  as  to  the  evidence  he 
ipves  in  this  case,^l  say,  if  my  brief  be  true) 
It  ia  false,  and  we  aball  prove  it  so.;  and  when 
yott'  have  iieard  oar  evioence,  if  you  are  aatis- 
fied  that  one  of  these  witnesses  is  not  to  be  cre- 
dited, or  that  what  be  swears  is  not  true,  you 
ara  to  acquit  tbe  prisoner. 

Gentlemen,  here  has  been  one  Mr.  Goodman 
produced  as  a  witness,  one  that  never  was  pro- 
duced before  at  the  trial  of  any  of  those  that 
have  sufiered,  so  that  the'  truth  of  their  guilt 
does  not  at  all  depend  upon  his  evidence,  nor 
does  it  give  any  credit  to  it  This  is  this  gen- 
«lei|ian*s  first  entry  upon  thisilage;  and  yet 
(if  my  brief  be  true)  this  is  not  the  first  bloody 
or  cruel  part  that  he  has  acted ;  for  we  have  a 
record  of  conviction  against  him,  whereby  it 
will  appear  to  you,  that  he  was  indicted  (for 
endeavouring  to  poison  two  ^reat  dukes)  for 
giving  40  guineas  to  an!  Italian  empiric,  one 
Amydei,  irtid  promising  SOO/.  more  when  it  was 
Hieoted,  to  poison  tbe  late  duke  of  Grafton,  and 
Ae  jareaeot  duke  of  Northumberland ;  and  we 
sbaH  ahew  you,  that  he  was  convicted  of  it,  and 
Aned  a  thousand  pound  for  the  offence ;  which, 
considering  tbe  meanness  of  his  circumstances 
at  that  time,  waa  aa  much  as  twenty  thousand 
pounds;  for  he  could  as  well  have  paid  twenty 
ns  one  ,then ;  and  it  appears  too,  that  Mr. 
Goodman  (na^,  it  will  not  be  denied  by  him 
himself)  was  m  this  horrid  plot ;  and  he  that 
would  be  ooncGined  to  ^ison  two  dukes  in  a 
family,  to  which  he  had  so  many  obligations— 

Onodman,  My  lord,  I  desire  leave  to  speak 
to  tins  matter  that  the  se^eant  mentions. 

6eij.  DamalL  Pray,  Sir,  let  roe  go  on ;  yoq 
nay  ulk  anon ;  1  have  seen  the  copy  of  the 
leoord  of  conviction,  and  have  it  ready  to  ^ro- 
dnae. 

Att,  Oen,  Mr.  Goodman,  be  quiet,  and  stay 
till  by  and  bye ;  voo  wilt  be  defended,  no 
doubt  on  it ;  but  in  the  mean  time  let  them  go 
OB,  and  do  not  interrupt  them, 

8er}.  DamaU.  l8ay,fmylord,hethatwonld 
Wconoemcd  in  so  vile  an  ael,  as  a  contrivaDce 
l»  takm  awqr  te  live*  of  two  goMt  dnkes. 
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iwbo  were,  in  eflEact,  bis  youny  maateiv)  that 
le  shoubl  go  to  poison  them  m  a  &mi(y  to 
which  he  had  been  ao  much  obliged ;  and  dien, 
he  that  would  be  concerned  in  so  horrid  a  pist 
as  this  was,  to  destroy  bis  country,  and  take 
away  the  life  of  the  lung ;  sure  it  will  be  no 
difficult  thing  to  think  U»at  this  man  will  not 
stick  little  at  the  prisoner's  life  at  the  bar,  eapo- 
cially  when  he  has  so  great  a  temptatioa  to  ii, 
as  to  save  his  own  life  by  it. 

But  perhapa  some  of  you  may  doubt  whether 
it  is  to  save  his  own  life  or  no:  but  I  believe 
there  are  none  of  you  wotUd  give  any  credit  to 
him,  if  you  thought  so :  therefore,  to  satisfy 
you  of  that  fact^  we  shall  produce  you  evidsnce 
of  bis  own  opbion  of  tbat  matter,  beside  the 
general  known  circiimstances  he  lay  under: 
as,  that  he  was  long  in  prison  before  he  ohaiged 
the  prisoner  with  any  thing,  and  tbe  prisoner 
was  at  liber^,  went  every  day  abn>ad  for  « 
a  wedc  afisr  Mr.  Ghamoefc's  trUI,  and  never 
absconded  one  minute,  but  lived  publicly,  open* 
ly,  and  visibly  to  all  his  friends,  and  all  stcan* 
gers :  but  besides,  gentlemen,  that  Mr.  Good* 
roan  know  be  must  die,  and  justly  knd  deserv- 
edlv  for  this  horrid  plot  and  treason  himsdf ; 
and  had  no  other  way  lef^  to  save  bis  life,  hot 
to  come  in  thus  as  an  evidence  and  accuser; 
which  we  think  vrill  shake  his  credit  with  yon. 

I  say,  besides  all  this,  (if  my  brief  be  true) 
we  shall  prove  that  be  has  said  bimselfv  That 
either  he  must  bang  Peter  Cook,  or  he  must 
be  hanged  himself.  Thus,  gentlemen,  fan 
swears  to  save  bis  own  life,  by  taking  away 
pother's. 

This,  Gentlemen,  is  as  to  the  man  him* 
self,  that  he  is  not  to  be  credited.  But  now 
further,  as  to  the  evidence  that  he  has  givene 
he  tells  you  that  he  came  into  the  tavern  im 
Leadenhall-street,  and  that  there  he  found 
such  company ;  he  owns  he  came  in  afWr  diiH 
ner ;  and  that  the  other  gentleman,  Mr.  Por- 
ter, owns  too ;  he  save  there  were  present  at 
this  meeting,  my  lord  Montgomery,  my  lord 
of  Aylesbury,  Mr.  Cook,  and  several  other 
gentlemen ;  but  (if  my  brief  he  true)  we  shall 
prove  by  Uiree  witnesses,  tbat  be  was  not 
there  till  they  were  gone ;  and  that  will  malm 
an  end  of  all  the  pretence  of  his  evidence. 

Att,  Gem,  Nay,  then  we  shall  never  have 
done. 

Serj.  DttrnalL  I'll  assure  you,  Sir,  I  have  • 
tbe  names  of  three  witnesses  in  my  brief,  tXi 
urove  that  my  lord  of  Aylesbury,  my  lord 
Montgomery,  and  Mr.  Cook,  were  gone  be- 
fore he  came  in,  though  if  any,  or  either  of 
tbein  wete  gone,  it  destroys  bis  testimony; 
nnd  if  we  prove  this  to  you,  I  would  be  loth  to 
be  one  of  the  jury  tha  should  take  away  thn 
prisoner's  life  upon  this  evidence ;  no,  if  hn 
were  the  rilest  man  alive,  and  much  lesa  thn 
tife  of  the  prisoner  at  the  bar;  for  we  shall 
proved(if  ray  brief  be  true)  he  is  a  man  of  mo- 
rals, m  man  of  virtue,  one  tbat  has  a  great  loVe 
fyr  bis  country ;  and  this  we  shall  prove  fajr 
evidence  undeniable,  jiersoos  of  quahty  in  their 
•ountryy  socb  M  acrve  thsir  cououy  in  patlia- 
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mcoXy  as  tbeir  representatives ;   we  shdl  shew 
it  by  sucb  evideoee,  that  there  will  be  no  room 
.  to  doubt  of  it  :^  he  is  a  man  without  any  stain 
or  blot  upon  him,  till  this  accusation ;  he  is  the 
eldest  SOD  of  his  father,  and  heir  to  a  great  es- 
tate ;  his  father  is  a  great  officer,  and  a  ifreat 
^ter  under  this  governmeot ;    and  can  it  be 
imagined  or  belie?ed,  that  such  a  man  would 
*  -be  guilty  of  the  worst  of  treasons,  to  destroy 
the  religion  be  professes,  to  overturn  the  state, 
to  ruio  Ills  own  estate,  himself  and  his  poste- 
lity,  which  must  be  the  consequence  of  it  ? 
Nay,  if  two  good  witnesses  could  be  produced 
to  testitv  it,  and  if  we  had  not  had  so  much  to 
takqon  the  credit  of  Good  man,  I  could  hardly 
.    believe  it  of  any  roan  ibat  was  in  his  right 
.senses;   he  must  have  been  a  madman  if  he 
had  done  it,  one  that  stood  so  well  with  the 
present  government,  and  of  a  family  never 
.tainted  with  disloyalty. 

Certainly,  gentlemen,  when  we  make  out 
tlus  to  ^ou  against  Mr.  Goodman,  the  prisoner 
.  can  be  lo  no  danger  of  his  life  from  Mr.  Good- 
man's etiilence,  8iough  he  is  an  unfortunate 
man  to  come  under  sucb  an  accusation  ;  but  I 
cannot  believe  that*  any  jury,  upon  such  a 
lean's  evidence,  will  brand  an  honest  famit}' 
with  the  foulest,  vilest,  blackest  treason  that 
«\  er.  was  hatched ;  no,  gentlemen,  you  are 
men  of  ability  and  nuderstanding,  and  that  is  it 
we  rely  upon ;  we  doubt  not  bat  that  you  will 
consider  ttie  evidence,  and  consider  your  oaths, 
and  not  let  the  prisoner's  blood  he  at  your 
doors ;  therefore  we  shall  go  on  and  call  our 
witnesses  to  make  out  what  1  have  opened. 

Sir  Ba  Shouer,  My  lord,  we  desire  to  call 
our  witnesses,  and  I  shall  reserve  myself  to 
make  some  observations  aAer  we  hare  given 
-our  evidence :  Mr.  Seijeant  has  opened  as  much 
as  we  can  prove,  and  we  will  now  produce  our 
evidence;  First,  we  will  shew  the  conviction 
of  Goodman :  Mr.  Burleigh,  where  is  the  con- 
viction ?— Mr.  Burleigh,  Here  it  is.  Sir. 
,  Sir  B,  Shower.  Where  hadyou  it.  Sir? 

Mr.  Burleigh,  Out  of  the  Treasury  at  West- 
minster. 

Sir  B.  Shower.   Is  it  a  true  copy,  did  you 
«nmine  it  there  ? 

Mr.  Burleigh.   Yes,  it  is  a  true  copy,  I  did 
cacamine  it  with  the  record.  . 

Sir  jB.  Shatfer,  Then  read  it,  3Ir.  Tanner. 

CI.  cf  Ar.  [Reads] — »  MichaeRnas  Term: 
«  Tricesimo  secundo  CaroIi.Secundi.' 

L.  G.  J.  Trthy.  Read  the  record  in  English 
to  the  jury. 

CI.  of  Ar.   [Reads.]  •*  Be  it  remembered, 

*     *■  that  sir  Robert  Sawyer,  knight.  Attorney  Ge- 

>  neral  of  our  lord  the  king  that  now  is,  who 

<  for  the  same  our  lord  the  king  in  this  part 

*  sueth,  came  here  in  the  court  of  our  said  lord 
'  the  king,  before  the  king  himself  at  West- 

*  minster^  on  Thursday  next  alter  three  weeks 
'  of  St.  Michael,  the  same  term ;    and  for  the 

^  same  our  lord  the  king,  brought  here  into  the 
'  court  of  our  said  lord  the  king,  before  (he  said 

*  king,  then  aiid  there,  a  certain  information 

*  sgamst  Cardell  Goodman,  late  of  the  parish  of 


St«  Martin  intheFieMs,  iotlieeooiily  •fffii. 
dlesez,  genUenoan,  which  infomiatiwi  Mbws 
in  these  words,  tdUcetj  MMletex  tcilicttf  Be 
it  remembered  that  sir  Robert  Sawyer,  koigbt. 
Attorney  General  of  our  said  k»rd  the  Jung 
that  now  is,  who  for  the  same  our  lord  tho 
king,  in  this  behalf  sueth,  in  his  own  proper 
person  came  here  into  the  court  of  our  aaid 
ford  the  king,  before  the  king  himself  at 
Westminster,  on  Thursday  next  after  three 
weeks  of  St.  Michael  that  same  term,  and  lor 
the  same  our  lord  the  king  ^ves  the  ooort 
here  to  understand  and  \Se  informed.  That 
Cardell  Goodman,  late  of  the  parish  of  St. 
Marfm  in  the  Fields,  in  the  county  of  Middle- 
sex, gentleman,  being  a  person  of  a  wicked 
mind,  and  of  an  un^dly  and  devilish  dispo- 
sition and  conversation,  and  contriving,  piac- 
tising,  and  falsely,  maliciously  and  devilishly 
intending  death,  and  poiaooing  and  final  de- 
struction unto  the  right  noble  Henry  duke  of 
Grafton,  and  George  duke  of  Northumber- 
laod,  and  that  the  aforesaid  Cardell  GoodraaDy 
his  most  wicked,  most  impious,  and  devilish 
intentions,  contrivances  and  practioes  afore- 
said, to  fulfil,  perfect,  and  bring  to  effect,  the 
30th  day  of  September,  in  the  six-and-thirtietk 
year  of  the  reign  of  our  lord  Charles  the  Se- 
eond,  now  king  of  England,  6ec.  and  divers 
otlier  days  end  times,  as  well  before  as  afier, 
at  the  parish  of  St.  Martin  in  the  Fields,  in 
the  county  of  Middlesex,  with  force  and  arms, 
6cc.  falsely,  unlawfully,  unjustly,  wickedly, 
and  devilishly,  by  unlawful  wsys  and  means;, 
did  solicit,  persuade,  aud  endeavour  to  pro- 
cure one  Alexander  Amydei  to  prepare  and 
procure  two  flasks  of  Florence  wine,  to  be 
mixed  with  deadly  poison,  for  the  poisoning 
of  the  aforesaid  right  noble  Henry  duke  of 
Grafton,  and  George  duke  of  Northumber- 
land ; '  and  his  most  wicked,  most  impioosy 
and  devilish  contrivancM,  practicesend  inden- 
tions aforesaid,  to  fulfil,  perfect,  and  the  more 
to  bring  to  efiect,  the  aforesaid  f^ardell  Good- 
man, the  day  and  year  abovesaid,  at  the 
parish  aforesaid,  in  the  county  afbcenid, 
falsely,  unlawfully,  unjustly,  malknoosly  and 
devilishly,  did  promise  and  agree  to  give  note 
the  aforesaid  Alexander  Amydei  forty  pieces 
of  guinea  gold,  of  the  value  of  forty  pounds^ 
of  Uwfttl  money  of  England,  if  he  the  said 
Alexander  Amydei  would  prepare,  procure 
and  provide  two  flasks  of . Florence  wme,  to 
be  mixed  with  deadly  poison,  for  the  poison- 
ing of  the  aforesaid  right  noble  Henry  duke  of 
Grafton,  and  George  doke  of  Northumber- 
land ;  and  if  the  aforesaid  poison  with  the 
wine  aforesaid  to  be  mixedi  shoiild  effect  die 
death  of  the  aforesaid  Henry  duke  of  Grafton, 
and  George  duke  of  Northumberland ;.  that 
•then  he  the  said  Cardell  Goodman  wouM  give 
unto  the  said  Alexander  Amydei  the  ^m  of 
iOO^  and  that  beyond  sea  he  would  maintaiii 
the  said  Alexsnder,  all  the  days  .9f  •  htm 
the  said  Alexander,  to  the  ^vil  and  mo;^  per* 
nicioqs  exaroale  of  sU  others  in  theiike  caee 
offendiDg,  ano  against  the  p^ece  oC  one  said 
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<  lord  tlie  kinf^tfiftl  noir  hn,  hk  crown  aod  dig- 
'  nity,  &€.' — ^Then  here  u  process  |>rayed  by 
the  Attorney  General  against  Mr.  Qoodman, 
who  comes,  and  by  his  Attorney  pleads  not 
gnilty,  and  here  is  issue  joined. 

Sir  B.  Shomtr.  Well,  see  for  the  verdict. 

CLofAr,  There  was  a  trial  at  Nisi  Prius, 
and  (he  jury  find  that  the  said  Cardell  Good- 
man  is  guilty  of  the  premises  in  the  Informa- 
tion specified,  as  by  the  information  is  sup- 
posed against  him. 

Sir  B.  Skawer.  Now  read  lb«  Judgment. 

CV.  ofAr,^  Thereupon  it  is  considered,  that 
'the  said  Cardell  Goodman    do   pay  to  the 

*  King  the  sum  of  1,000/.  for  his  fine,  imposed 
'  upon  bim  for  the  oceaston  aforesaidi,  and  that 

*  the  aforesaid  Cardell  Goodman  be  committed 

*  to  tbe  Marshalsea  of  this  court,  in  execution 

*  for  his  fine  aforesaid,  that  he  be  safely  kept 

*  there,  till  he  pay  his  fine  aforesaid ;  and  before 
^  that  the  said  Cardell  Goodman  is  ddiyeredout 

*  of  tlie  prison  aforesaid,  he  shall  give  security 

*  to  behiire  himself  well,  during  bis  life,  and 

*  also  shall  give  security  for  the  peace  to  be  kept 

*  towards  the  said  lord  the  kmg,  and  all  his 

*  people,  and  particularly  towards  the  right  noble 

<  Henry  duke  of  Grafton,  and  George  duke  of 

*  NortbumbeHand.' 

Serj.  DamalL  So,  yon  bear  tbe  record  of 

tbe  information,  conviotjon  and  judgment,  for 

a  very  horrid  abominable  crime. 
An:  Gen.  But  I  desire  they  may  now  go  on, 

and  read  the  whole  of  the  record. 
CLefAr.  [Reads.]  *  And  afterwards,  to  wit, 
on  Friday  next  after  eight  days  of  St.  Hilary, 
in  the  30th  and  d7th  years  of  the  reign  of  our 
said  lonl  tbe  king  that  now  is,  before  our  said 
lord  the  king  at 'Westminster  came  the  af<Mre- 
said  sir  Robert  Sawyer,  knight, .  Attorney- 
General  of  our  said  lord  tbe  king  that  now  is, 
and  acknowied^  that  the  said  Cardell  Good- 
man has  satislied  to  our  said  lord  the  king 
that  now  is,,  of  the  judgment  aforesaid  against 
bim,  in  form  aforesaid  given,  therefore  the 
said  Cardell  Goodman  is  thereof  acquitted ;' 

And  so  forth. 
Seij.  Darnall.  Call  Mr.  Charles  Edwards, 

William  Cock,  Christopher  Crawibrd,  Maiy 

Crawford,  and  Mr.  Huntley. 

[Edwards  appeared  upon  a  Habeas  Corpus, 
directed  to  tbe  keeper  of  Newgate,  where  he 
Was  a  prisoner.] 

Mr.  Baker.  Where  is  the  warrant  of  bis 
commitment  P  What  is  be  committed  for  ? 

T^cefieid,  He  is  committed  forsuspidon  of 
treason,  and  treasonable  practices. 

Mr,  Baker.  Is  be  not  committed  for  high- 
Ireason  ? — Tokejield,  No,  Sir,  he  is  not 

Seij.  Damali,  What  discourse  had  you  with 
Mr.  Goodman  concerning  ike  prisoner  at  .^e 
•(ar  ?  What  did  tou  hear  him  say  P 
t  Mr.  Baker.  He  is  not  sworn  yet;  it  seems 
tiiia  gentleman  was  Dondee's  chaplain  in  Scot- 
Innd. 

Ait.  Gen,  If  he  be  not.  sworn,  he  can  give 
410  iividenoe. 
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Serj.  IhtmalL  My  lord,  we  desira  be  may 
be  sworn. 

L.  C.  J.  Treby,  Swear  bim.  [Which  was 
done.^ 

Ser).  DarnalL  Pray,  Sir,  will  you  tell  tbe 
court  and  tbe  jury,  what  you  know  of  any 
discourse  of  Mr.  Goodman's  concerning  tbe 
prisoner  at  tbe  bar. 

Edwardi.  My  lord,  I  desire  to  know,  being 
ignorant  oi  the  law,  whether  I  am  brought 
here  by  the  common  course  of  justice  or  notf 

Serj.  Darnall.  Sir,  we,  have  subpcenaed 
you  for  tUe  prrsooer  at  the  bar,  to  gire  evi- 
dence of  tbe  Uuth  of  your  knowledge  here 
upon  oath. 

L.  C.  J.  Trebu.  Would  you  bave  us  tell  yon 
how  you  came  here  ?  We  suppose  you  came 
by  due  process  of  bw,  as  a  witnesst 

Edwardi.  Tben,  my  lord,  1  desire  to  speak 
but  one  word  ;  that  it  is  a  strange  thiag  to  me 
to  coDsider,  how  words  should  be  carried  away 
that  were  privately  spoken ;  as  if  it  were  to 
expose  me  to  the  reproaches  of  all  my  friends ; 
it  is  a  thing  that  I  did  never  expect  to  hear  of 
again :  however,  seeiog  I  am  called  here,  and 
obliged  upon  my  oath  to  declare  what  I  know, 
I  by  God's  grace  will,  to  tbe  uttermost  of  my 
power,  tell  what  has  passed  in  this  matter. 

L.  C.  J.  Treby.  Do  not  make  any  apology 
for  telling  the  truth :  you  are  obiig]ea  by  yonr 
^b  to  do  it,  and  tbe  court  expects  it  from  you. 

Edwards.  Among  other  discourses  that 
passed  betwixt  Mr.  Goodman  and  me,  I  asked 
bim  when  Mr.  Cook  was  to  be  arraigned,  and 
when  he  was  to  be  tried :  Says  be,  be  is  to  be 
arraigned  upon  Monday,  and  he  is  to  be  tried 
upon  Thursday.  I  asxed  bim,  whether  it  wa« 
for  the  Assassination-Plot,  and  be  told  me  No. 
For  what  then  P  said  I :  as  heing  concerned  in 
sending  Mr.  Chamock  into  France  P  Who  are 
tbe  evideoces  agaiust  him  ?  said  I.  Said  he, 
captain  Porter  and  mvself.  Said  I,  I  believe 
tnro  witnesses  will  be  found  good,  or  by  way  of 
demonstration  in  law;  and  I  pity  the  poor 
gentleman's  case.  Says  he,  He  swore  against 
How  comes  it  then,  said  I,  that  be  is  not 


me. 


come  off,  and  has  not  a  pardon,  and  wouM 
divulge  nobody  else? 

L.  C.  J.  Trebif.  Who  had  not  a  pardon  dtf 
you  mean  ? 

Edwards.  Mr.  Cook.  I  asked,  bow  be  bad 
not  a  pardon?  Says.be,  He  would  fifire  an 
account  of  nobody  else  but  me,  and  that  was 
tbe  reason  he  had  no  pardon.  Said  I  to  him, 
Who  are  the  evidences  against  him?  Say* 
he,  captain  Porter  and  myself.  And  after  tins, 
says  he.  He  or  I  must  perish ;  or.  He  and  I 
must  sttfier ;  1  believe  tbe  word  was  siifier. 
'  But,  says  be,  it  is  a  foolish  thing  to  be  banged. 
All  that  is  said  of  a  man  that  is  hanged,  is. 
That  he  hanged  handsomely,  or  he  died  bravely. 
That's  all  tbe  diaconrse  that  1  can  remember. 

Seij.  DamalL  He  said  it  was  a  foolish 
thing  to  he  han^ped ;  and  Mr.  Goodman,  it 
seems,  bad  no  mmd  to  be  hanged  ;  and  1  be- 
lieve so  too^  but  he  most  not  bang  my  cUaili 
to  save  his  own  lifo. 


1 


36S] 


8  WILLIAM  m. 


Trial  qfPeier  OhA, 


[SM 


Edwardi.  Now,  by  the  Kune  oath  thai  I 
have  sworn,  I  knew  notbiog  of  being  brought 
hither,  till  my  words  wcfe  carried. away  pri- 
vately from  me,  and  has  been  consulteid  of, 
and  retorned  to  me  back  again ;  and  I  was  far 
from  suborning  or  carrying  away  a  discourse 
privately,  to  make  any  advantage  of  it. 

Sen.  Damall.  Now  we  wiU  call  Crawford, 
afid  duntley,  and  Cock. 

Ait.  Gen,  I  desire  that  gentleman  that  was 
last  examined  may  not  go  away. 

^Cramfordf  Huntley  uad  Cock  were  sworn.] 

Sir  B,  Shower,  Set  up  Mr.  Crawford,  (which 
was  done).  Pray,  Su-,  will  you  recollect 
yourself?  Do  von  remember  when  my  lord  of 
A^^lesbury  and  captain  Porter  dined  at  the 
lung's- Head  ? 

Crawf.  Yes:  it  was  about  a  twelvemonth 
ago. 

Seij.  DamalL  What  company  was  there? 

Crazpf.  My  lord  of  Aylesbury,  sir  John 
Freind,  sir  John  Fenwick,  sir  William  Par- 
kins, captain  Porter,  and  two  or  three  more,  I 
did  not  imow  their  names. 

Sir  B,  Shower,  How  many  were  there  that 
dmed  there? — Crawf.  I  think  about  eight  in  all. 

Sir.B.  Shower,    Was  the  room  shut  white 
they  were  there,  or  did  the  servants  and  drawers 
go  up  and  down  commonly  ? 
.   Crawf,  Yes,    they  did  go  up  and  down 
commonly. 

Sir  3.  Shower.  Afler  dinner,  did  any  body 
come  to  them  while  they  were  there  ? 

Crawf.  No,  not  during  my  lord  of  Ayles- 
hory's  stay,  and  my  lord  Montgomery  went 
«way  with  him. 

Sir  B.  Shower,  About  what  time  did  my 
lord  of  Aylesbury  go  away  ? 

Cropjf.  I  think  it  was  about  four  o'clock. 

Sir  B.  Shower.  How  can  yon  tell  it  ? 

Crawf,  I  did  attend  upon  them  the  moat 
fart  of  the  time. 

Sir  B.  Shower.  Did  yon  see  him  go  away  ? 

Crawf.  Yea,  I  did. 
'  Sir  B.  Shower.   Was  that  gentleman,  Mr. 
CkMMlman,  there  when  they  went  away  ? 

Crawf,  1  did  not  see  him  there,  to  m^  i«* 
vaembranoe:  nobody  came  in  there  before 
thejr  went  away,  saving  their  own  servants. 

beij.  DamaU.  Do.vou  know  Mr.  Cook,  the 
prisoner  at  the  bar  ?  Was  he  one  of  the  gentle* 
men  that  were  at  vour  house  P 

Crawf.  Yes;  I  did  not  well  remember  or 
racoUect,  tUl  I  saw  him  on  Saturday  last 

Att.  Gen.  Vfaa  he  one  that  went  away  ? 

Crawf.  I  do  not  remember,  truly.  Sir. 

Att.  Gen,  Pray,  how  long  was  it  after  dinner 
that  they  went  away  P 

Crawf.  I  think  it  was  not  an  hour. 

Att.  Gen.  Was  yon  there  all  the  time,  from 
the  time  of  the  dinner  P 

Cramf.  No;  not  all  the  while ;  Iwatnotin 
ihe  room,  but  going  to  and  fro. 

Serj.  DarmUi.  You  say  Mr.  Goodman  did 
Mioome  up  till  after  they  were  gene  P 

^     K  N0|  I  did  not  see  him. 


Att.  Gen.  Did  you  see  hin  at  aO  P 

Crawf.  No,  I  did  not  see  him  at  all. 

Att.  Gen.  Just  now  it  was  said,  he  did  ael 
come  till  they  were  gone ;  and  now  it  seeaas 
he  did  not  see  him  at  all.  ' 

Crawf.  I  do  not  know  that  he  waa  there 
at  all. 

L.  C.  J.  Treby.  But,  brother  Damall,  yo« 
opened  it,  that  &Ir.  Goodipan  <same  after  my 
lord  of  Aj[lesbury  was  'gone,  and  now  yoa 
will  prove  it  that  he  came  not  at  all. 

Sir  B.  Shower.  My  lord,  we  do  not  pretend 
to  falsify  his  efidenoe  for  any  thing  nsore  tban 
is  matenal  for  the  prisoner  :  we  say  Mr.  Good*' 
man  was  not  in  the  room  where  they  dined  till 
those  persons  went  away  ;  if  in  any  particular 
we  disprove  him,  it  is  sufficient  for  us ;  if  we 
can  shew  that  he  waa  not  there  till  three  of 
those  that  he  has  named  were  gone  away,  that 
answers  our  end.  We  are  not.  concerned  if  ht 
came  at  four,  five,  or  six  o'clock,  and  dis«> 
coursed  with  CharnodL  till  twelve  o'clock  at 
night. 

Att.  Gen.  Pray  reserve  your  remarks ;  bot 
only  observe  now  what  be  saya,  that  Mr. 
Goodman  came  not  at  all  thither ;  and  that  is 
more  than  you  pretended  to  open. 

Mr.  Concert.  How  many  were  there  that 
were  there  at  dinnteP — Crawf.  Ahont  eight. 

Mr.  Confers.  How  many  do  you  name  that 
you  know  P 

Croi^.  My  k)cd  of  Ayleabnry,  sir  John 
Freind,  sir  John  Fenwiek,  sir  William  Par^ 
kyns,  and  captain  Porter  ;  there  were  several 
oihers,  two  or  three  more,  but  I  did  not  know 
their  names. 

Mr.  Conyers.  Did  you  see  Mr.  Goodman 
come  in  at  any  part  of  the  day  afterwards?    - 

Crawf.  I  do  not  know  that  Mr.  Goodman. 

Mr.  Cba^per.  Mr.  Crawford,  you  aay,  that 
for  an  hour  after  dinner  yon  were  aomeumes  ia 
the  room,  and  sometmes  out ;  when  you  were 
out  of  the  room,  were  yon  alwaya  in  the  pas« 
sage  up  to  the  room  P 

Cramf.  NO|  I  was  not 

Mr.  Cowper.  Could  any  man  eoflse  in  or  out 
without  your  aeeinff  P 

Craaff.  I  ahoiud  have  known  him  above 
stairs  when  I  came  in  again. 

Mr.  Cowper.  Why,  yotlsay,  there  are  two 
or  three  above  that  you  did  not  know. 

Crawf.  1  knew  them  by  sight,  if  not  their 
names. 

Air.  Camper,  Wei«  JAO.  alwaya  in  eight 
then? 

Cragrf.  No,  Sir,  I  tell  yon  I  waa  up  and 
down. 

Sir  B.Sktmer.  Was  there  anybody  came 
in  before  my  lord  of  Aylesbury  ynik  entP 
that  ia,*any  badv  besides  those  that  dined 
there? — Cramf.  No. 

Sir  B.  Shoe^.  My  I6rd,  wib  are  not  conlendh 
ing  now  about  a  man'a  eoonng  up  without  his 
kmiwledga;  but  whether  any  sudi  mao  as 
Mr.  Goodman  came  up  and  staid  there  during 
the  consultation ;  and  we  insiat  upon  it,  there 
waa  nobody  thoa  till  my  isfd  of  Aylaibof]^ 
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my  Itrd  Mifclgwucry,  md  ^r.  Cook  were 
gone,  but  those  that  dined  there :  now  1  would 
mk  a  (|aeitloii  b^ib  of  bim,  Was  there  any 
body  but  who  dwed  there,  till  my  lord  of  Aylea- 
fmrj  went  away  P 
Ctamf^  No,  there  was  not. 
An.  Gen.  Why  do  you  say  so  ?  How  do 
you  know  that? 
Cramf,  I  did  not  see  any  body. 
SoL  Uen.  Did  yon  attend  upon  other  rooms, 
as  well  as  that,  at  the  aame  time  P 
Crawf.  Yes,  I  did. 

SU,  Gtn.  Then  how  is  it  fKMsible  that  he 
can  swear  that  Mr.  Goodman  was  not  there  P 

Sir  B,  Skamtrm  Do  you  remember  when  my 
lord  of  Ay  leri)ury  and  they  went  away  P 
Crawf,  It  was  about  four  o'clock. 
Sir  B.  Shower,  -Were  you  there  in  the  room 
when  tbc^  went  away? 

Cremf.    I  went  out  with  my  lord  to  the 
coach. 

Sir  B.  Shower,  Did  yon  tee  him  come  down 
Mairs,  or  did  yon  go  up  stairs  then  P 

Crawf,  I  went  up  stairs  when  the  coach  was 
calM. 

Sir  B,  JSkower,   Was  then  any  body  there 
but  such  as  dined  there  P 

Crawf.    I  did  not  see  any  iK^y  there  but 
those  that  dined  there. 

Mr.  Ccmper.  But,  my  lord,  be  does  not  know 
all  that  dined  there,  neither. 

I4.  C.  J.  Treby.  Mr.  Crawford,  you  say  my 
lord  of  Aylesbury  and  others  went  away  about 
ftmr  o^clo-ek :  pray  bow  long  did  the  rest  of 
the  company  stay  there  P 

Crawf.  I  cannot  remember.  They  staid 
there  pretCy  late :  it  is  a  pretty  while  ago. 

li.  C.  J.  7Wlg(.  About  what  hour  did  they 
pnrtP 

Crmwf,  I  cannot  rettietiaber  what  time  the 
rest  went  «W8y  :  our  house  is  fuller  at  night 
than  at  noon ;  and  I  waited  upon  other  com- 
panies. 1 1  was  pretty  late  beibre  they  went 
away,  that  I  am  sure. 

Li.  C.  J.  Treby.  But  be  cannot  remember 
wbetber  it  were  fi?e  or  six,  or  twelre,  that  they 
went  away ;  only  hecaa  remember  the  hour  of 
lour,  that  my  lord  of  Aylesbury  and  they  went 
away. 

Joat.  lUkeby.    Was  it  light,  or  was  it  dark 
when  thev  went  Bway  P — Crawf.    It  was  dark. 
Li.  C.  J.  3Ve6y.  Did  you  attend  the  com- 
pany after  my  lord  of  Aylesbury  was  jgfone  P 

Crawf,  I  went  up  and  down  into  that  com* 
pany  as  I -did  into  others. 

Lt.  C.  J.  Trehy.  Was  you  there  sereral  times 
aHer  xny  lord  of  Aylesbury  was  gone? 

{yrawf.  Yes,  I  was  there  once  or  twice  after 
my  lard  of  Avlesbory  was  gone,  I  am  sure. 

Lj.  C.  J.  'Aehu.  And  did  you  never  see  Mr. 
(Soodman  there  r 

Crawf,  No ;   I  never  saw  Mr.  Goodman  in 
my  life  before  I  saw  him  on  Saturday  last. 
Sir  B.  Shower.  Which  is  Mr.  Huntley  P 
Huntley*  Here  I  am,  Sir. 
Sir  'B.  Shower.    Pray  recollect  yourself,  and 
tell  my-  lovd  and  the  Jury  what  you  remember 


of  amr  company  that  were  wMi  Mr.  Porter,  at 
the  &ing*s-head,  and  who  dined  there. 

Huntity.  My  lord  of  Aylesbury,  my  lord 
Montgomery,  sir  John  Fenwick,  sir  William 
Parkyns,  sir  John  Freind,  Mr.  Porter  and  Mr. 
Chamock. 

Sir  B.  Shower.  That  was  the  company,  you 
say,  that  dined  there:  Did  Mr.  Goodman  dioa 
there  P 

Huntley,  No,  Mr.  Goodman  did  not  dina 
there. 

Sir  B.  Shower,  Pray»  Sir,  reoolleet  yoar* 
self:  when  did  any  of  this  company  pArt,  or  go 
awayP 

Huntley.  My  lord  of  AyleriHiry  and  my 
lord  Mon^mery  wenta way  about  ftur  o'clock. 

Sir  B.  Shower.  Sir,  how  do  yon  know  thatP 

Huniley.  I  went  down  stmre  after  them ;  I 
was  above  stairs  when  they  parted  from  tha 
rest  of  the  oompany . 

Seij.^DamoM.  Pray  mind.  Sir:  waa  Mr. 
Goodman  there  at  that  time  betbre  they  want 
away  P — Huntley,  No,  he  was  not. 

Sir  B.  Shower.  Are  yon  sure  of  that,  upon 
the  oath  you  have  taken  P 

Huniley,  .  Yes,  I  take  it  upon  my  oath  h* 
was  not  there. 

Sir  B.  Shower,  Did  yon  attend  them  at 
dinner  P 

Huntley.  Yea,  I  did  attend  them  at  dinner. 

Sir  B.  Shower,  Did  you  attend  them  all  the 
whOe  they  weie  there  P 

Huntley.  I  was  called  frequendy,  and  was  in 
and  out  of  the  room  rery  much  after  dinner. 

Sir  B.  Shower.  Do  you  think,  if  a  fresh  man 
had  come  in  after  dinner,  you  should  not  ha? e 
known  him  P 

Huntley.  Yes,  I  should  have  known  him. 

Att.  uen.  Pray,  friend,  let  me  ask  yon 
one  question :  was  Mr.  Goodman  there  afl  that 
day  P 

^  Huntley.  That  I  do  not  know ;  I  did  not  sea 
him  at  all. 

Sol,  Gen.  Did  yon  attend  upon  any  other 
rooms  that  day  P 

Huntley,  No;  I  attended  only  upon  that 
company. 

Sol,  Uen.  Wereyou  ia  the  room  all  the  time  P 

Huntley,  No ;  I  went  up  and  down. 

SoL  Gen,  What  time  did  the  last  ofthe  com- 
pany go  away  P 

Huntley.  It  was  about  darkish ;  it  waa 
pretty  late,  to  the  best  of  my  remembrance. 

Att.  Gen,  Pray,  did  any  body  come  to  those 
gentlemen  after  mnnerP — Huntley.  No,  Sir. 

Att.  Gen.  Did  you  erer  see  Goodman  before 
nowP 

Huntley,  Nerer  in  my  life,  to  my  know* 
ledge. 

Just.  Rokebv.  Did  all  the  company,  hut  ray 
earl  of  Aylesbury,  and  my  lord  Montgomeryi 
stay  until  it  was  duskish  P 

nuntl^.  That  I  do  not  know. 

Just.  Hokeby.  Did  you  know  aQ  the  com- 
pany that  was  that  day  at  dinner  ? 

HuntlQf.  I  knew  all  but  one. 

JfnaLlwkeby,  And  who  was  that  P 
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Huntl^.  That  was  Mr.  Cliaraock. 

Just.  Kokeby,  And  yet  you  csDDOt  tell  wbe* 
thee  there  wMa  any  body  elae  that  you  did  not 
know,  how  then  can  you  tell  that  Goodman  was 
Mt  there? 

Sir  B.  Shower.  He  did  not  know  him  at  ihat 
time,  hot  be  might  remember  him  aiWwards. 

Mr.  Conyen,  Did  nottbe  aame  company  use 
to  meet  at  otlier  times,  at  your  house  ? 

Huntley,  Not  to  my  remembrance. 

Mr.  Conyers.  How  then  came  you,  if.  they 
aerer  had  used  to  meet  therei  to  know  all  these 
pMple's  names  ? 

Muntlmf.  I  hare  seen  sir  John  Freind  there, 
and  sir  William  Parkyns. 

Mr.  dmyers.  Was  sir  John  Freind  there, 
or  no  ? — Huntley.   Yes,  he  was. 

Mr.  Comyert.  My  lord,  he  was  the  only  man 
that  was  not  named  before :  you  did  not  name  sir 
John  Freind  before,  as  I  beard  :  but  pray,  did 
^roo  e? er  see  Mr.  Chamock  there  but  at  that 
time  ? — HuntUy,  No,  I  did  not. 

Mr.  Conyert,  How  came  you  to  know  it  was 
Mr.  Cbarnock  ? 

Huntley,  1  knew  very  few  of  them  before 
that  time ;  and  I  asked  their  servants  the  names 
of  all  those  persons  that  were  there. 

Mr.  Conyen,  Bid  you  know  Mr.  Porter,  pray? 

Huntley.  Not  before  that  time :  I  did  see 
Mr.  Porter,  and  1  knew  him  aguo  when  1  saw 
him :  hb  black  told  me  his  name  that  day. 

Sir  JB.  Shower.  You,  Huntley,  I  would  ask 
you  one  question  more :  was  the  door  shut,  oc 
no  ?<^  Huntley.  No,  it  was  not. 

Sir  B,  Shower.  Did  the  servants  go  up  and 
^own  as  they  used  to  do? — Huntley.  Yes,  Sir. 

Att.  Gen.  Sir  Bartholomew  would  make  it 
that  there  was  no  consultation  at  all. 

Sir  B.  Shower,  They  were  mad  folks  if  tbey 
would  consult  at  that  rate  with  the  door 
open.  Pray  call  Mr.  William  Cock.  [Who 
was  sworn.] 

Att.  Gen.  Sir  John  Freind  has  owned  it, 
that's  dead. 

Sir  B.  Shower.  Sir  John  Freind^s  confession 
is  nothing  to  the  prisoner. 

Att.  uen.  Mr.  Serieant  Dcmall  did  open, 
that  the  confession  of  those  that  died  was  an  un^ 
deniable  proof  of  the  conspiracy :  but  go  on 
with  jrour  evidence. 

Serj.  Damall.  Pray,  Mr.  Cock,  will  you  re- 
collect yourself  about  the  time  when  captain 
Porter  and  some  other  gentlemen  dined  at  your 
'  hotue.-^Coek.  Yes,  very  well. 

Serj.  Dt^mall.  Pray,  Sir,  can  you  tell  who 
dined  there  at  that  time  ? 

Cock.  There  were  my  lord  of  Aylesbury,  mj 
lord  Montgomerjr,  sir  William  Parkyns,  sir 
John  Fenwick,  sir  John  Freind,  Mr.  Cbarnock, 
^ptain  Porter  and  Mr.  Cook. 

Just.  Rokeby.  Was  that  all  the  company  ? 

CocA.  Yes,  it  was. 

Just  Rokeby.  One  of  them  said  there  were 
cigfat 

jL.  C.  J.  TVeby.  And  ht  has  named  eight, 
brother. 

Serj.  Domali,    Cm  yon  remember  when 


any  of  the  csofspody  went  away*  and  wto  went 
away  first  ? 

Cock.  My  lord  of  Aylesbury  and  my  k»rd 
Montgomery  went  away  in  a  hackney-coaeb ; 
and  their  servants  were  frequently  in  the  room, 
and  waited  alle^wards  in  another  room,  afker 
that  they  had  waited  at  table  at  dinner ;  and 
though  the  door  was  shut,  aa  it  used  to  bt 
when  any  company  is  there,  yet  nobody  was 
forbid  to  come  there  at  all. 

Att.  Gen.  Do  you  remember  when  Mr* 
Goodman  came  there  ? 

Cock.  I  never  saw  Mr.  Goodman  in  roy  life 
before  to-day. 

Serj.  Damall.  Did  any  body  come  to  this 
company  before  my  lord  of  Aylesbury  went 
away  that  did  not  dine  there  ? 

Cock,  I  did  not  see  any  body  there  at  all : 
and  roy  lord  of  Aylesbury  was  about  buying  a 
hogshead  of  white- wine,,  but  we  could  not 
agree  about  the  price :  and  when  my  lord  of 
Aylesbury  went  away,  I  went  down  with  roy 
lord,  and  waited  upon  him  to  the  coach ;  and  I 
told  my  lord,  I  hoped  be  would  buy  the  wine 
still.  But  he  answered,  he  could  not  tell  whe- 
ther he  should  or  no. 

Sen.  Damall.  -Who  else  went  with  my  lord 
of  Aylesbury  ? 

Cock.  BIy  lord  Montgomery.  I  do  not  re« 
member  any  body  el!»e. 

Just.  Rokehy.  Did  all  the  rest  of  the  coin* 
pany  go  away  at  once  P 

Cock,  Truly,  my  lotd,  I  cannot  say  they  did. 

Just  Rokeby,  By  what  time  did  the  rest  go 
away? 

Cock.  I  believe  it  miglit  be  eight  or  nine 
o^clock. 

Seij.  Damall.  You  saw  my  lord  of  Ayles- 
bury when  he  parted :  was  Mr.  Goodman  there 
then  ? — Cock,    f^did  not  see  him. 

Baron  Poaii,  Did  Mr.  Cook  stay  till  the  last  ? 

Cock.  That  I  cannot  tell  truly. 

Baron  Fowls,  I  find  they  all  swear  to  four 
o'clock  of  my  lord  Aylesbury's  going,  and  go 
no  further. 

Alt,  Gen,  Pray,  Sir,  let  me  ask  you  a  ques- 
tion or  two :  did  you  ever  see  Mr.  Goodman 
before  now  ? 

Cock.  Xo,  I  do  not  remember  I  did. 

Alt,  Gen.  When  you  went  into  the  room 
after  dinner,  did  you  look  about  the  room  to 
see  whether  there  were  any  new  company  ? 

Cock.  I  did  look  about  the  room  several 
times,  and  so  did  my  servants,  to  see  if  there 
were  any  thing  wanting, 

Att.  Gea.  Can  you  take  it  upon  your  oath, 
that  he  was  not  there  whilst  my  lord  of  Ayles- 
bury staid  ? 

Cock.  1  do :  and  can  take  it  upon  ray  oatii, 
he  was  not. 

Alt.  Gen.  Then,  if  you  can,  pray  distingoiah 
the  time  when  he  came  in. 

Cock.  I  do  jiot  remember  that  ever  I  saar 
him  in  my  Mfe  before  to  day. 

Att.  Gen.  Why  are  you  not  as  positive  that 
he  was  not  there  at  all,  as  that  he  was  not  thertt 
before  my  k>rd  of  Aylesbury  went  away  ? 
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Catk.  Be  ^ifbt  f^ni^'iDf  Mid  I  «ol  tee 
him. 

Ah,  Om.  Migbt  be  not  as  well  -come  in  be- 
fore they  wecMl  •way,  aAaHer,  to  eane  l«  aid 
you  not  aee  bin  ? 

Otek.  No,  I  do  noClhiiik  he  Mdik 

Att,  6cn.  Why  doyontbiDkio? 

Coek,  Because  the  serraati  iter*  aU  ab^ut, 
and  they  did  nolge  ta  dinner  lift  il  •^deek: 
and  I  believe  these  geotkraen  that  1  namedt 
cane  in  a  quarter  etf  en  hoiir'etinM  to  dinnsv. 

J$i.  Om.  Wcdo  not  any  h#'OMie  tlietfe h^ 
ieiedifineff:  but  oonl4.be  net  ^ooBnein  dfim 
dioaa*,  beliire  roy  Wrd  ef  AyWmrv  snd  say 
lord  Montgomery  ««ofc  nwiy^  wiiliait  yens 
aeekifir  him  f^C^K  Yes,  Sir. 

ikf  B.  Skamm-.  Then,  baifc  ye,  Sir,  I  imdd 
ask  you  eoe  ^iH>alien :  did  you  see  bhvy  «|Mn 
your  oetb,  or  not  ?— €br  A.  Ne,  i  did  net 

8ir  U.  Mover;  Higfat  not  lir.  Qaedmai 
csoBie  in  to  them  wiiheut  yom  aaeing  bins  9 

CWft.  It  is  passible  $^bttt  I  do  net  think  it 


Just.  Rokeby.  flkw  then  eis  ynnbepesi* 
tive  that  he  was  nellliere  M  my  toad  of  Ayles- 
hory  went  ? 

S^L  Otn.  Yon  aay  y.n»  may  bepaaithtt  be 
«ae  not  thpie  beihre  my  lord  of  Ayleibnry 
went :  ca*  yon  be  na  p<asti#e  new,  that  hv  was 
HSl  theaehefhtfejtlr.  Ooefc  iseat  ? 

Ceeh.  I  do  net  knew  whew  Mr.  Gbob  went 

Sol,  Oen.  How  can  you  be  thru  |Me|$irs  he 
was  not  Ihere  before  my  loitd  of  lyleshary 
went? 

Coch*  Th^re  weiw  no  mare  thnn  what  dhied 
there  when  my  lord  ef  Aylesbnrc  wenS  away. 

Mr.  Cofarfs.  Pny,  8wr,  let  toe  ask  yon  a 
qpientkwi :  Were  yen  in  the  raowi  at  any  tisae 
niler  dinner  r—€lsck.  Yee. 

Mr.  Cant/en,  Pray,  8tf,  bow  many  times 
niter  dhmer,  wars  you  tbern  ? 

Coek  Helierehnlfaihventimea; 

M.  Gtn.  And  yet  yon  do  ceytoe  that  Mr. 
Gondasan  migbi  eome  in  aaevdinto^  hefbve 
my  lord  ef  Aylsshury  wsm^  and  yon  nolsee 
him? 

Sir  A  Skawvr.  Aj;,  bnS  be  oouhl  net  stoy 
llMre  withent  hiascoing  bim,if  bewia  sa  olton 
tn  theronm :  ynu  da  not  take  Mr.  Cech'ae?^ 
nsnsr  vto^tL 

Am.  6mt.  Veu  named  slffht  p«aene  tltot 
^iincd-at  yenii  Imuae :  did  yeii  hnoir  ihcMi  cR 
fMiomdif  beihre  tiMt  day  f 

Cmk,  Ye^  my  lord,  the  aseetof  them  at  lead. 

AiK  6ew.  Did  they  use  to  meet  at  yonr 
lK>naa? 

Caclf.  eecBiaanlyairJohn  VrehMfdMenoea 
wesli.  Mr.  Chameok  I  hnesr  when  1  was 
drawee,  and  se  1  did  shr  William  Ptokyne :  The 


snatlhnew  bv  heerin^ 

M$.  Gem.  bkl  yea  kuow  them  biihv«  Ibat 
4ay,  f%,  1  aak  yew  ? 

Caek.  I  had  newn  enptoht  Phrter  toVtttol 
SiaMebeiere  that  day;  but  I  eannet  aay  at  my 
on«  bouse. 

»  B.  SUmsr.  DvT^o  mtoemhtr  ftf  tomlj 
about  the  ho^ead  of  white  wine  f 
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CM.  Yca»ai^,  nery  iMfc 

Sir  B.  Stiauer.  Were  yon  by  when  my  lord 
of  Aykahnfy  wen&nway,  andapeke  wito  Mm 
ibnntitr 

Co^.  Ysn,  i  wne;  and  toM  Uiaa,  f  hoped 
hnwetid  bny  the  wkiesiili. 

Sir  B.  Shower.  Can  yon  he  positife  ttont  any 
body  wn#  there  before  my  lord  of  Ayhnbnry 
went  away,  that  oosM  atoy  there  any  ^me,  anil 
did  inoc  dine  Ibeiw  ? 

€oik.  I  believe  net,  th';  ihv  leameinhnlff 
ndecen  timeenftordhMaer,  and  I  belisife  l^f 
bad  henrd  Mr.  Oaodaaan's  name,  ee  seen  Mm 
thorn,  I etwnW hate nainemhemi it ;  botldid 
net  ese  aay  body  but  thaee  that  dfned  there. 

Mr,  C^wpff,  Where  was  yon,  when  wy 
lord  of  Aylsihofy  went  away  f  Whef«  did  ywtf 
meek  mm  fl^ing^  away  f 

Cock.  Upon  the  stai¥»?  so^g^'mylord  of 
AylM^ary,  aiMi  my  lofd  Montgomery  commg 
dvwn,  1  met  them. 

Mr.  Camper.  Where  dfd  you  meet  them  ? 
At  the  middle,  or  the;  top  of  the  stairs? 

Coek.  My  k>rd  of  Ay lesbnty  Was  at  the  top 


Mr.  Cowper,  Old  yon  m^etbhn  justcpfnio^ 
eat  of  the  room  f  / 

Cock.  Yes,  Sir,  I  saw  the  coach  tbatwai 
ealled  for  mf  lord ;  and  se  I  went  up  stairs, 
and  met  my  Jerd  at  the  fop  ef  the  ptairs  coming 
dftwn. 

Sbl.  Qen.  Now,  bow  can  you  be  poriCrd 
whowaeintheM>em  whenbeeameotttoftlto 
reomr 

C^ek.  T  went  np  in  the  room  after  my  hnd 
of  Aylcdhnry  went  away. 

Soi.  Gen.  How  long  after  my  ford  of  Ayles* 
burv'  Went  away  f 

Cook.  It  was  presenlly  after. 

Sbh  Gen.  How  loniif  befbre  my  lord  pf 
AylerfNiry  went  away  had  you  been  in  the 
roomf 

Cock.  I  Inkd  been  tnei^ jost  beibre. 

8ler).  DafnM  Call  Thomas  Peachy.  « 

[Who  appeared,  and  was  sworn.] 

iir  B.  Sh&K^.  My  loni;  we  shall  prove  that 
af^er  the  plot  broke  out,  and  after  Mr.  Fortet 
had  made  his  diicotery,  tftere  was  no  dtstmh* 
nnee  ef  Mr.  Cook  tfH  a  fifood  while  after  Char- 
noek*8trhif;  and  Mr.  Cook  was  so  fhr  ilrom 
being  sensible,  or  consdoQS  of  any  ^It,  that 
be  aevet  abseonded,  but  eontfnned  ftr  Aree' 
weeks  in  bis  fatherV  house,  where  he  was 
taken  by  a  messenger.  Pttiy,  Mr.  Ptea^, 
win  yon  tell  mrlftrdand  (hejnry,  where  Mr. 
Oooik  was  taken,  and  when,  andby  wboii^f 

Peachy.  He  wan  taken  at  bis  fttbeifs  house 
by  a  messenger,  about  7  o'clock  in  the  monto 
top.  ^^ 

Sh-  B.  Shawtt.  What  day  of  the  week  was 
it  be  was  taken  F 

jPeffcAy.  Upon  a  Sunday  momincr,  fai  his  own 
room,  in  his  nfber's  house,  at  7  o^dook  m  the 
monsios^* 

Sh-  B.  Momer.  Hid  people  come  to  him  as 
fhtfy  ujwd  todof 

PeocJ^.    Tm^  #ld^  M  ^f«&«  ftequeatly 
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ibroad  u  Im  ufl0d  Id  do,  nd  dU  Mrer  aMand 
from  his  Albert  home. 

Snj.  Dafnatl.  l^y  gww^r.  Tragoint. 

[Which  wordooe.^ 

Sir  B.  Sk&mer.  Mr.  IVogoniia,  pray  do  yoa 
remember  how  lonir  oftor  the  plot  hrolm  o«l 
did  yon  tee  Hr.  Cow  ? 

Tregmima.  After  Mr.  dramock^  trial,  a 
week,  be  was  at  my  chamber ;  after  thejplot 
broke  out,  he  was  oonoemed  ia  a  trial  at  Wid- 
ehester  asstsBes,  upon  aof  imoeoatof  Chanoery, 
Mr.  Nicholk  was  the  derk  ia  oourt,  and  went 
down  to  mamige  it  at  the  assizes ;  awl  Mr. 
Cook  camo  to  me  aday  or  two  after  Winchester 
assiaes  was  «rer,  asid  asked  me  if  i  had  any 
news  from  the  aoases?  This  was  long  after 
Ike  plot  broke  ont:  and  I  mnember  partieo- 
Jariy,  that  I  saw  him  twice  after  the  plot  was 
disoofored,  at  my  chamber. 

Sir  B.  Sfumer.  Swear  Mr.  Nteholki.  [  Which 
was  done.]  Sir,  pray  will  yod  tell  mv  lord 
sod  the  jury,  what  yoa  knowof  Mr.  Cook's  ap- 
pearing abroad  after  the  plot  was  discovered? 

Nkkolis.  J  "was  sent  down  to  the  trial:  I 
was  picsent,  and  did  attend  at  two  triab  indeed. 


IMatfPaerOoa,  [S79 

Sir  B.  gamwr.  So  Aat  resit y  he  had  an 
•fOTskm  Id  it    Swear  Mr.  Hamond. 

[Whtcb  was  done.] 

Ssq.  Dwnutt,  Pray,  Sir,  will  jrtvi  give  an 
aooonnt  what  yoa  know  of  the  prisoner,  coo- 
coming  his'jndgment,  and  concemiog  hb  mo- 
rals? 

JT^moii^  I  bSTO  been  for  some  time  ac- 
quainted with  Mr.  Cook  the  prisoner  at  the 
bar,  and  to  the  best  of  ray  obser?ation,  I  always 
took  liim  to  be  aconscientiows  man,  and  I  hare 
heard  him  declare  great  detestation  of  a  French 
Ibrce :   and  three  or  ibar  days  before  he  was 
taken  into  costody,  I  asked  him  what  he  beard 
ofuitelli|(enoe?  fiesald  he  beard  what  was  in 
the  pnUic  prints,  and  heard  no  more,  end  knew 
no  more;  andhehadagreatabbonrenceoftfae 
conapiracy,  and  thooffht  it  a  vfry  monstrous 
thing.    I  never  heard  him  speak  a  diSkcspect* 
fid  word  of  the  ting's  person  or  goTemment 
in  my  life.    And  I  say  ajg^ain,  I  nare  heard 
him  sereral  times  dodare,  u  common  oonrer- 
sation,  that  he  had  an  arersion  to  French 
power,  and  he  had  a  dread  of  it 
Sen.  DmmM.  What  have  yon  heard  him 


and  I  suppose  baron  Powis  may  remember    say  about  onr  fleet,  or  army  ^?' 


that  I  attended  at  two  trials  at  Winchester 


Baron Powii.  Possibly  yon  might.  Sir:  1 
cannot  teli  all  the  attendanoe  at  the  assizes. 

NichoUt.  And  after  my  return  from  Win- 
chaster  a^piaesy  Mr.  Cook  was  with  me  scTeral 
days,  both  at  my  office  and  chamber,  and  at 
his  father's  office :  and  I  remember  particn- 
larly,  that  he  threatened  me  that  I  was  in 
trouble  when  I  was  at  Winchester,  and  there- 
fore I  remember  itrery  well.  * 

Sir  B.  Shower.  Mr.  jMicholls,  you  know  Mc* 
Cook  rery  well ;  pray  what  are  his  morals  ? 

KichoUi.  Upon  occasion  of  the  cause, in 
chancervthat  went  to  trial,  I  have  had  the 
knpwle&e  of  Mr.  Cook  five  or  six  years;  I 
always  beKeved  him  to  be  as  tempemte  a  man 
as  ever  I  met  with :  I  think  in  five  years  time 
1  was  not  above  once  with  htm  in  a  tavern. 

Sir  B.  Shamtr.  Did  you  ever  hear  him 
swear? 

Nickolls.  No,  never;  nor  rent  a  curse:  I 
believe  he  drank  as  little  as  any  man,  and  was 
as  godly  a  man.  I  never  heard  him  speak  a 
tbiu  word. 

^B.  Shower.  How  do  yon  know  that.  Sir, 
that  ho  was- so  godly  a  man  ? 

NiMUi.  Upon  occasion  of  this  cause,  I  was 
several  times  at  sir  Miles  Cook's,  and  at  Bfr. 
Cook's  kidgings  tfaeip,  and  we  were  to  go  about 
business,  and  sifter  ne  was  dressed,  he  has 
made  me  stay  while  he  went  into  his  doset 
and  said  his  prayers.  And  he  told  me  farther, 
that  he  never  went  oat  of  hb  fiuther's  doors 
without  saying  his  prayera ;  and  I  was  forced 
to  stay  at  the  door  while  be  performed  Jiis  de- 
votions, as  he  told  me,  /and  I  believe  he  did. 

Serj.  Damail.  Now,  my  lord,  we  will  call 
some  other  vritnesses  to  prove  his  good  aflfeo- 
tiontohisoountry;  how  he  continually  desired 
success  to  the  flioet,  and  to  thoamy. 


Hamamd.  My  lord,  I  Iwve  heard  fahn  rtrj 
much  wish  wosparity  and  auooess  to  our  fled. 

Just  RoMy.  What  fleet,  pray,  Sh*? 

Hamond.  fb  our  fleet,  kmg  William's  fleet 
against  liie  French.  Things  to  Ms  purpose 
he  frequently  said. 

Seij.  DarwdL  Then  swear  Mrs.  Himt. 
[Which  whM  done ;  bat  she  was  not  examined.] 

Sir  B.  SkmMT,  My  lord,  we  leave  it  here. 
But  I  most  beg  the  favour,  that  if  they  givo 
any  new  evidence,  and  there  be  occasion,  wo 
may  have  liberty  to  answer  it  And  I  have  an 
observation  or  two  to  make  when  the  evidence 
is  over. 

Att.  Gen.  My  Wrd,  if  they  have  done  wifli 
their  evidence,  I  beg  leave  to  observe^  that 
there  is  something  arises  upon  that  evidence 
that  will  give  us  occaeion  to  call  a  witnem  or 
two  more.  My  lord,  the  first  witness  which 
they  called  was  Edwards,  and  he  is  lu  custody 
upon  suspicion  of  high  •treason  in  Newgate, 
and  he  gives  an  account  of  some  discourse  4iat 
hei  had  with  Mr.  Goodman ;  and  for  that,  it 
will  be  necessary  ft>r  us  to  call  Mr.  Porter  again 
and  Mr.  De  la  Kne,  to  shew  that  this  Bdwuds, 
the  witness,  aa  he  is  committed  Amt  sospicMm 
of  bigh^reason,  so  he  was  in  the  conspira^ 
ftr  the  assassination ;  he  was  one  in  me  list 
that  was  brooght  back  by  Cranhaine  ftom 
Mr.  Chamock  to  captain  PMter,  as  one  of 
Chamock's  men,  and  he  is  in  custody  &r  it 
Then  as  to  the  other  tnatter,  th^  have  called 
three  witnesnes  to  prove,  that  Mr.  Goodman 
was  not  in  this  place  at  ^is  time.  The  counsel 
indeed  opened  it,  that  he  was  not  at  the  ta? em 
till  after  my  lord  of  Aylesbury  sad  my  lord 
Mott^gfomery  were  gone  away ;  but  thenr  en* 

*  See  in  this  volume,  p.  1,  sir  John  Freind's 
,*and  the  othpr  canes  refered  toin  tiio 
Note  there. 
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daqeagMt  MUmc,  Ttet  Iw  wm  ntHihmmti 
•11:  mAtliemairtaroft'tiM  hovMnya^  1m  wm 
■«)t  tbece  to  his  kumirMge  at  uiy  time.  So 
tital  if  lb«ir  etideoee  prove  any  thm^^,  titey 
prete  that  he  wat  nol  there  at  all ;  tl^ey  m 
BOtiememher  that  they  eawUim  there:  eotbat 
the  qnertioD  wili  be,  whether  Mr.  GeodmaR 
was  there  at  that  time?  And  it  will  be  neoet^ 
aaiy  toeall  Mr.  Goodman  again,  and  Mr.  Por- 
ter, to  eoalnNit  these  wllncises,  who  will  tell 
yott  whea  he  <9une  in :  and  particaUTly  as  to 
my  lord  of  Avleihory,  that  he  went  with  him 
to  the  stain-aead,  and  my  lord  would  not  let 
him  fo  fwrlher,  bat  he  went  back  agam  wlien 
my  ford  of  Ayleahury  went  down  stahrs.  We 
wdl  bflfin  with  the  witnesses,  as  to  tliiii  £d- 
wards.    Swear  Mr.  De  la  Bne. 

(^hioh  was  done.] 

Mr.  Onuferu  Mr.  De  la  Rne,  Pray  do  yen 
know  Mr.  Edwards  that  was  here? 

De  la  Ams.  He  goes  by  several  names;  I 
know  him  by  the  name  or  Douglas :  and  last 
If  Uttday  I  oame  into  the  Press-yard,  and  sa- 
luted bim  by  the  nsroex^f  Donglam  and  be  asid 
ke  had  taken  his  own  name  again,  by  which 
be  was  known  at  St.  Germains,  and  that  was 
B^wards  or  Bichards,  as  I  remember,  or  some 
snch  name. 

Mr.  Comytn.  When  was  he  at  St  Germains  P 

D^^jRee.   About  three  or  ibar  years  agio. 

Mr.Ctfoyen.  Pray  look  upon  him,  see  if  ynn 
know  him.  ^ 

Ds  U  BMt.  1  know  him  ?ery  wdl,  therehe 
fitamls,  that  is  the  perKm  in  the  Uaek  w^;  he 
was  reputed  at  St  Germains  to  bn  my  late  lord, 
Dundee's  efaaplain. 

AU.  Gem,  What  nalne  did  he  go  by  at  St 
Cvermains? 

Deia  Rue,  I  cannot  very  well  tell:  but 
be  said  lie  had  taken  his  own  name  again;  and 
1  think  he  said  it  was  Edwards  or  Richards. 

Mr.  Cof^yert.  Did  he  go  formeriy  by  the 
nameof  JDiouglas? 

De  U  Rue,  Yes,  here  in  England:  Mr. 
Porter  knew  him  to  go  by  that  name. 

Ail  Gen.    What  else  do  you  know  of  him  ? 

De  iu  Rue,  The  list  that  Mr.  Cranbume 
carried  from  Mr.  Porter  to  3Ir.  Cbamock,  and 
which  be  bought  back  again  from  Mr.  Char* 
nock  to  Mr.  porter,  had  m  it,  among  the  other 
names,  the  name  of  Douglas,  which  1  under- 
stoocf  to  be  that  (jtcntleman. 
^  ML  Gen,  Did  be  go-by  that  name  at  that 
time? — De  la  Rue.    Yes,  he  did. 

L,  C.  J.  IVehjf.  Pray  repeat  that  again,  Sir, 
that  we  may  understand  it,  and  see  wnetber  it 
be  e?  idencc. 

.  De  la  Rue,  Why,  Sir,  the  list  that  Mr.  Cran- 
bume brooffht  from  Mr.  Chtrnock  to  Mr.  Po^- 
'  ter,  at  the  root  of  the  list  which  Mr.  Porter  had 
sent  to  him,  tliere  were  other  names  written, 
as  I  believe,  in  Mr.  Charuock's  hand ;  and 
among  those  names  there  was  the  name  of 
Douglas,  which  I  understood  to  be  this  Mr. 
Bdwatds,  ss  he  calls  himself.  And  moreover, 
when  Mr.  Porter  went  out  of  town,  going  to 
Dodon  Commons  I  called  at  Mr.  Charno^'s, 


aid  hn  bad  a  giuat  dealref  eosapanr  with  him, 
four  or  five  troopers,  and  among,  the  vert  tfa^ 
Edwards  or  Douglas  was-thete  atting  by  bim. 
Here  is  a  gentleaMm  that  1  see  upon  the  bench, 
I  think  he  is  a  Sootchman,  that  knew  bim  at 
St.  Germams aa  wellaa  I.  I  think  lusnama 
isMaedonnel. 

Just  .ReMy.  What  countryman  did  yon 
take  this  Edwards  to  be? 

De  la  Rne,  A  Sootchman,  and  chaptem  to 
my  lord  Dundee  that  was  killed  in  Scetlaod. 

Scij^  Darmail,  Did  youisee  this  gnntlema» 
in  France,  Sir?. 

MaedMueL  I  never  was  m  France  in  n  v 
life.  . 

^  Mt,  Gen,  Yon  cannot  ask  him  the  nnes* 
tion :  you  know  it  tends  to  make  him  either 
aaeose  or  excuse  himself  of  a  crime.  Pray, 
call  Mr.,Poiter  again.  But  in  the  mesa  timet 
till  he  comes,  we  will  esassine  Mr.  Goodman^ 
beoause  be  is  here.  Mr.  Goodman,  yon  were 
by,  and  heaffd  what  these  drawers  ssid  osb« 
eeming  your  being  at  the  Old-King's-  Bead  in 
Leadenhall-street  that  day.  Pray,  give  an  ac-t 
count  when  yen  came  in,  whether  yon  saw  my 
lord  of  Ayletbury,  and  what  passed  between 
you  at  my  kird  of  Aylesbury's  going  away  t 

Goodman,  Mr.  Porter  brought  me  up ;  and 
when!  came  in  they  were  all  sitting;  andsAer 
I  sat  down :  and  wbSi  they  bad 


coosnhedsoma  tima,  they  came  to  a  reseintkm, 
as  I  have  told  you  akeady.  TbefeUowsareto 
far  in  the  riffbt  of  it,  that  my  lord  of  Aviesbinry 
and  my  lotd  MontgoHMry  went  away  mat ;  for 
I  took  my  leave  of  them  at  the  head  of  the 
8tairs»  Sayamy.loidof  Aylesbury  tome,  Piray 
avoid  ceremonv,  we  will  go  away  privately  as 
we  eame^  in  a  nackney-coach.  And  as  to  thn- 
maater  of  the  honoe,  who  says,  he  docs  not 
know  me,  1  have  dined  several  times  there  $ 
four  or  five  times  with  sir  John  Freind  ;  and 
one  peiticnlar  ds  v  above  all  the  rat,  I  resoem^ 
her  1  was  Aot  wol,  and  I  went  down  slaim  to 
the  bar,  and  said,  1  p«ay,  can  vou  get  me  n 
little  brandy?  He  said,  Ves;  he  would  help 
me  to  some  uf  the  best  in  England.  And  he 
brought  me  up  some  which  1  liked  verv  weM  % 
and  Uiiokiuff  be  had  a  quantity  of  it,  i  asked 
him  what  i  should  ffive  him  a  gallon  lor  a^ 
parcel.  But  he  said,  Sehad.bnt  a  little:  and  I 
am  sure  he  has  seen  me  there  five  or  six  ttmes. 

JkLGen.  Then  set  up  that  master  of  the 
house.  Cock,  again,  (which  was  done).  Gem^ 
Sir,  you  hear  what  Mr.  Goodman  hss  sworn, 
and  mind  it ;  you  are  upon  your  oath.  Yon 
said  just  now,  that  you  never  saw  Mr.  Geod- 
man  before. 

Cock,  No,  upon  my  word.  Sir,  I  do  not 
know  thatever  I  saw  him  belbre. 

Att,  Gen,   Do  yon  remember  nothing  of  hia 

ing  with  sir  Johi^  Freind  at  your  house? 

CZck,    Mo,  upon  my  word.  Sir. 

Ait,  Gen,  Nay,  you  are  upon  your  onth. 
Nor  do  you  know  nothing  of  your  giving  of 
himhrandv? 

Cock,    No,iiponmy  oatb,ldojiot 
beranysuibthmg. 
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Jit.  Gen.  Tint  m  a  very  Mfc  mf  c#0#^taw 
tag,  I  profeie. 

.Mr. Confftrt.  H« renenbert the pMiieahr 
time  when  he  was  eiek,  end  ywi  efiwed  te  eell 
bim  eome  brandy. 

Att.Oen.  No,  heeskedbfiawhelheshooM 
give  bim  for  it  a  gallon.  Bat,  Mr.  Ceck,  did 
Ton  ever  ece  OfM^inan  in  your  bouee  naee  my 
ford  of  Aylesbury  and  they  were  there  f 

Cock,  No,  upon  my  word,  Sir,  I  dul  not : 
and  I  never  bad  but  two  gailene  of  brandy  in 
my  life  at  a  time;  aad  I  never  bad  any  eaak, 
or  any  thing  of  that  nature,  to  sell  any  o«t  ef 

Aii.  Gtn.  Who  used  te  be  with  m  John 
Freind  <Lt  your  house  ? 

Cock.  There  uaed  to  be  Bfr.  Ridlavdien, 
•Ml  justtoe  Caeb,  and  colonel  GaiAi. 

Goodnmn,  Mr.  Richardson  waa  there  that 
day :  I  could  almost  have  I'ereewbei^d  the  par* 
tioular  day,  but  I  eaaaot  be  peeitire;  only  wa 
were  in  the  same  roera  where  the  ceasultatioB 
wak,  at  the  ftirtlier  part  ef  the  roam. 

Jast  Rok9by.  Von  frtead,  the  master  of 
the  bouse,  yen  hear  what  Mr.  Goodman  says; 
lie  says  be  was  with  sir  Joha  FVeind  at  your 
bouse,  and  being  net  «rell,  he  asked  for  seme 
brandy,  and  you  told  him,  you  would  ffive  him 
some  ot'  the  best  jn  Encfhind.    And  be  pro- 

Caaded  to  you  then  to  sell  bim  somo  ef  it) 
t  it  seems  there  was  oe  bargain  ma<te.  Do 
you  remember  an^  such  thmg  of  one  that  was 
with  sir  John  Freind,  that  Sj^lm  of  buying  of 
bmady  when  he  was  siek  P 

Cock.    Bio,  upon  my  wonlt  I  do  not. 

An.  Gen.  Tben  set  up  Mr.  Porter,  (who 
alood  npl  Pray,  H r.  Porter,  look  upon  that 
nan  in  the  black  peruke ;  what  name  dM  he 
■ie  to  go  by? 

Porter,  tie  Qsed  to  go  by  the  name  of  Bd^ 
sraids. 

Att.  Gen.    Had  be  any  other  name  ? 

Forter,    Yes,  Douglas. 

Att.  Gen.  He  has  so  many  names,  that  we 
do  not  know  which  is  his  true  name.  Mr. 
Porter,  pray  what  else  do  you  know  of  hrm 
touchthg  his  being  concerned  in  the  conspi- 
racy? 

Porter.  1  know  not  any  thing  of  my  own 
knowledge;  but  his  name  was  put  down  in  the 
list  that  Mr.  Chamock  sent  me  of  his  men, 
and  Mr.  De  la  Rue  read  bis  name  there. 

&/.  Gen.  Mr.  Porter,  you  were  a  witness 
upon  the  trials  of  sir  Johii  Freind,  and  sir  Wra. 
nrkyns;  did  yon  give  evidence  that  Mr. 
Ooodman  was  in  the  room  at  the  same  time 
when  the  consultation  was? — Porter.  Yes,  8h*. 

Att.  Gen.  Well,  you  hear  that  these  people 
liave  sworn,  that  Mr.  Goodman  dkl  not  come 
till  my  lord  of  Aylesbury  went  away ;  nay,  in- 
deed, that  he  was  not  there  at  all. 

Porter.  My  lord,  upon  my  oath  he  was 
there  before  my  lord  Avlesbary  went  aWay, 
and  Mr.  Goodman  bowed,  aad  took  leave  of  my 
lerd  as  he  went  out  of  doom. 

Att.  Gen.   What  time  did  my  lord  of  Ayles- 
Inrygo  away? 
.  Porter,    It  was  about  aa  hour  and  m  half, 
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fbr  be  tosii 
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reomwhai  anrlsHlwaDl  away, 

bis  lease  of  bim  at  tb/dasr« 

Mr.  Cospper.    Do  yau 
BSr  of  Mr.  Oaodroaa^a  earning  in  ? 

Porter.  Mr.  Goadmaa  sent  aa  bis  iiaaa  t^ 
ma,  aad  1  told  the  esaspatty,  aa^  firuoiisBd  far 
him,  chat  be  was  a  very  honest  ossa,  aad  maabr 
in  king  James's  interest ;  aad  tben  witb^bair 
coaseht  I  weat  dawa  and  brsngbt  bim  up.. 

Just.  PomelL  How  loag  tinm  da  yoa  iMak. 
there  was  belweea  Mr.  Ooadmaa%  aommg  hi, 
and  my  bud  of  Aylesbury's  gsiag  away  ? 

Pester.  1  caanot  tHI  that,  1  da  aat  remsm> 
her  exactly  haw  loag  it  was. 

Just.  Pometi.  Waa  it  a  qaarter  of  aa  bo«r, 
or  half  an  hour? 

Porter.  A  great  deal  longer,  for  we  had 
diseoarsed  ef  the  whole  business  sAer  Mr. 
Goodman  came  into  the  room. 

Mr.  CsnyiTf.  How  hmg  were  tbey  tbare 
after  Mr.  Goodman  came  in  ? 

Porter.  It  vras  very  near  twa  bourn  aflar 
he  came  ia,  before  thev  went  away ;  they  did 
act  ga  away  tiU  six  o*oloak,  and  he  came  bi  at 
four,  as  near  as  I  can  remembei> 

Ait.  Gen.    Tben,  my  lord,  wa  have  done. 

Sir  B.  Shower.  Then  1  beg  the  favour  af  a 
ward  or  two,  my  lord.  May  k  pbnae  jeur 
loidship,  aad  you  gaattemea  ef  tba jary,  I  am 
of  coaasel  in  this  case  for  tim  atieoner  at  the 
bar,  and  1  must  beg  your  lordsnip*s  patieaaev 
and  yaur  fbvour,  gentlemmi,  to  make  a  few 
observalioDS  dnon  the  evidence  that  has  been 

S'vea  t  farweimmbly  insiet  opoa  it  in  point  af 
w,  that  here  is  not  sufficient  evidence  betbia 
yon  to  eoaviet  the  prisoner.  Yoa  are,  gao- 
tiemeo,  to  have  rvspectand  regard  to  3foar  cott^ 
sciences  and  the  oaths  which  yon  have  aow 
taken,  to  give  a  verdict,  and  make  truedeti* 
veranea betM'eea the  king  and  tba  prisoner^ 
you  are  not  to  go  according  to  your  own  pri- 
vate  opinions,  nor  according  to  public  fbikia, 
nor  according  to  common  report,  nor  aoeordr 
ing  to  the  virdicts  In  other  caiee,  nor  aeconl*> 
ing  to  the  confessions  or  dying  speeches  of 
criminab  who  have  been  eyeculed-,  whether 
made  by  themselves,  or  by  othera  Ksr  them,  but 
you  are  to  go  by  the  testinnibny  of  credible  wit- 
nesses, andif  yoa  have  not  the  evidence  of  two 
credible^  witnesses  before  you,  my  lords  tba 
will  inform  you  how  the  taw  smnds. 
at  by  the  statute  of  Edward  the  6tb,  aad  the 
new  statute  ior  trials  of  treasoos,  th«ta  must  ba 
two  witaesses  to  prove  the  prisoner  |^lty  of  tba 
overt  act  of  the  treason  that  is  laid  in  the  in* 
dictment ;  and  whether  there  have  been  twa 
credible  witnesses  produced  before  you,  is  tba 
question  that  you  are  to  consider  upon  your 
oath  and  conscience ;  that  is,  whether  you-  ara 
satisfled.  here  be  two  such  as  the  law  requires. 
The  question  is  not  merely  whether  Mr.  Cook 
be  gtiiltv,  but  whether  in  your  coAseieaees  ha 
be  legally  proved  gnihy  ;  whether  tfaeia  ba 
evidence  to  satisfy  your  cooscienoes,  accords- 
ing  to  the  lavs  of  the  kod,  that  he  isguHtV  ; 
aad wv inslkt tbora li  Bot^  aailfbaifaluifei'Df^ 
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trVJ  fir  flSSgA  TVmmk. 

jwfv  lo  iwBpnaisfs  wmn  nw  nwii  swtini 
•gttsU  him,  tiMft  we  nay  lee  bo«r  i«r  it 
ntebct,  and  Hi^^a  it  is  deiiectl>re. 

QwiOoiiicni  Mhr*  Porter  m  awMre,  tint  about 
UMbegiaDiDg  eroiiddle  pf  May,  ke  cannot  tell 
tihiehi  there  was  this  fllsetiA|^  at  the  Old 
Kiog^  Head  Tat  era  in  LeadenMJl  sfereet ;  in 
whioD,  I  woatd  olMMnrve  to  yoo,  tlntt  he  eon- 
Anes  hiaiseif  to  a  cenatn  month  ;  the  reason  is 
Very  platB,  and  fhereihre  I  asked  him  whether 
it  was  not  in  Anrit ;  fhr  if  he  had  said  it  had 
been  then,  tliere  nad  been  oo  danger  to  the  pri- 
soner, because  ofthe  act  of  todeimiity,  there- 
Ihre  he  was  careful  to  fix  it  in  May  ;  and  he 
%nmld  not  lay  it  in  J  one,  fbr  the  tenth  of  June 
b  alhmoas  day  ;  and  then,  or  so<m  after,  New- 
gate had  him  \  be  was  confined  there  ftir  a  riot 
on  that  day,  aqd  so  they  have  restrained  it  to  ai 
toonth,  and  the  only  month  that  he  is  capable 
of  swearing  to,  as  to  any  aci  done  the  last  year 
fill  they  came  in  January  to  the  asaassbatioti 

K,  which  the  prisoner  is  not  accused  to  have 
any  concern  in ;  hot  it  shouhl  seem  he 
cannot  teli  wlial  day  of  the  week,  or  of  the 
moBlh,  hut  aboift  the  hefimiing  or  the  middle 
of  May  eight  persons  dined  at  this  place,  and 
then  after  dinned  Mr.  Goodman  came  in,  and 
they  diiconrsed  about  this  matter. 

First,  gentlemen,  we  insist  upon  it,  that  it  is 
▼wy  im(md)able  that  Bngfah  Protestants  of 
]pioiis  contersation  and  good  morals  should 
agree,  as  he  says>  to  sei3  such  a  message  to 
the  late  king,  to  in? tte  over  a  Freuch  Popish 
farce ;  we  may  easily  see  the  horrid  and  mis- 
chieTOUk  consequences  thai  vonid  bare  fbllowed, 
sQch  as  ttMst  affect  every  Englishman  with  a 
concern,  so  that  it  is  improbable  a  man  of  vir- 
tue and  piety  could  engage  in  such  an  enter- 
prise ;  and  if  it  be  improbable,  yon  will  never 
believe  it,  unless  the  conviction  or  proof  be  ir- 
resistiUe :  and  if  you  have  afty  ather  reasons  to 
distrust  this  man's  tratb,  then  we  hope  you 
wUl  go  upon  the  side  of  probability  ;  and  not 
let  popnmr  prejudice,  common  f^me,  drauy 
thing  else  but  legal  aud  undeniable  evidence 
have  the  ascendant  over  yon.  If  you  are  not 
satisfied  that  Mr.  Cook  did  assent  (as  from  the 
character  of  the  man  it  is  not  probable  he 
should^  to  send  Gharnock  into  France,  to  ner- 
aoade  King  Lewis  and  king  James  to  send  ten 
thousand  men  to  invade  our  coimtry,  then  be 
isnotffoilty. 

In  the  next  place,  gentlemen,  he  is  not  guilty 
we  sa^  m  the  eye  of  the  law,  if  they  have  not 
two  witnesses  ;  and  for  that  we  say  yon  have 
hot  one  that  is  to  be  believed  ;  and  if  you  have 
hot  one  that  is  to  be  believed,  that  in  bw  is  but 
one,  and  consequently  my  client  is  not  goil^  ; 
ao  tf|e  king's  counsel  agree,  that  if  there  be  but 
•on  witness,  he  cannot  be  convicted,*  the  law  is 
plain  in  the  case.  Now  to  make  it  out  that 
bere  b  but  one  witness  at  most,  we  have  offered 
you  several  objections,  and  made  them  not  bv 
evidence,  against  the  -testimony  of  Mr.  Good- 
man ;  that  be  is  not  aperson  fit  to  be  believed ; 
and  if  ho  be  out  of  toe  case,  then  does  Mr. 
nittr  stetad  alofie,  ft&d  AU  win  amount  but  Ito 


0M#itoe8S,  flt^peoettttefiUhft  grhntedthal 
his  testimony  were  true. 

Firrt,  we  have  nead  a  reooi4  of  oonvictiott 
against  him,  of  a  crime,  one  of  the  greatest 
next  unto  treason,  that  is  known  in  our  or  an/ 
other  law.  That  he  hh«d  a  than  to  poison  two 
dnkei,  branches  of  a  ndble  fkmify ,  to  which  ha 
had  audi  great  obligations,  as  all  'mankind  do 
know,  atiahe  himself  Saimot  hot  adcnowkdge : 
And  If  there  were  not  that  aggravation  in  it,  of 
his  oMiffattobk  to  that  fttmily ,  vet  to  lie  in  Wait 
to  mufvrer  and  poison,  is  sucn  an  offence  ss 
any'  a^e  can  si^dom  shew  the  like.  ,  And  the 
olgection  is  not  so  veiy  easily  answered  as  they 
would  hsve  it;  nor  can  it  be  so  lioon  passed 
over  as  thsy  think^  hj  sayintf  he  is  a  witneaa 
of  aconfedcrscy  wilh  which  the  prisonct  is  ac- 
cused, a  crime  greater  than  theftiing  ohjecte4b 
It  is  true,  none  can  bear  testimony  in  such  a 
business  hut  he  that  is  a  patty :  But,  we  say, 
if  these  penoas  who  come  and  set  up  theii.* 
selves  fbr  witnesses,  were  not  ptoU  JSfimin^ 
and  did  not  appear  to  be  persons  of  indiiferenl 
credit  between  man  and  man,  and  did  not  stanA 
impailial  in  the  eye  of  the  world  In  other  re- 
spects before,  then  they  are  not  to  he  belitted, 
as  to  what  they  charge  tlicmselves  and  others 
tohe  guihy  of!  Now,  if  Mr.  Goodmsli  itana 
convicted  of  such  an  offence  as  this  that  is  «J- 
ledged  avainit  him,  though  he  is  ^^oncd  by 
the.act  of  parliament;  or  satisfkction  ackkiow- 
Isdged  npon  tbe  recor4,  though  it  be  even  the 
very  next  term,  yet  thkt  does  not  purge  hiitt 
from  the  infamy  and  disgrace,  or  from  the  im- 
putation of  being  concerned  in  so  vUlamoas  a 
design.  It  is  impossihle  that  he  should  be  a 
good  witness  that  woilld  be  engaged  in  such  k 
matter,  especially  when'tre  have  those  various 
witnesses,  and  such  a  concurring  testittiOoyc 
that  what  he  has  swovti  is  absolutely  false. 

Gentlemen,  if  there  were  nothing  but  his  own 
testimony  in  the  cas^  there  wouldne  no  quea- 
tion  at  an  in  it:  Aod  as  to  cspt.  Porter's 
testimony  about  his  being  there,  we  have  pro- 
duced three  witnesses,  Who,  if  tbey  be  of  credit, 
then  Mr.  Goodman  is  not  to  be  believed,  but  is 
falsified  throuohout ;  for  it  is  not  the  aaestiooy 
whether  Mr.  Cook  went  away  before  the  con* 
sultation  aod  the  resolution  ;  for  if  my  lord 
of  Aylesbury  or  my  lord  Montgomery  went 
away,  Mr.  Goodoum  is  falsified  in  that,  and 
consequently  you  o\ight  not  to  believe  him  in 
the  rest ;  for  he  actually  swears,  that  my  lord 
of  Aylesbury,  my  lord  Montgomery,  and,those 
other  gentlemen,  were  all  present,  and  at  the 
consult,  and  did  consent  and  agree  to  tbe  Re« 
solution,  by  using  these  woids;  Yes,  jou 
may ;  Yes,  you  mav.  Now,  we  say,  tbera 
are  three  witoesies  that  swear.  That  my  k»rd 
of  Aylesbury  was  gone  before  he  came  there. 
I  do  not  care  whether  he  came  there  or  not ; 
that  is  not  material :  For  if  there  were  nobody 
there  when  my  lord  of  Aylesbury  was  there 
but  Uiose  that  were  at  dinner,  then  Mr.  Good- 
man was  not  there  at  any  such  consollatiopi 
as  they  would  insinaate  was  at  that  tim«»  m 
(hat  puce,  and  that  company. 
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MjT  lord,  we  have  proved  to  ymi  Hr.  Coek's 
abhorrence  and  dedaradon,  Which  we  think, 
ought  to  go  a  great  way  in  satisfiurtioa  of  his 
innooencei  at  i^st  to  induce  yon  to  the  favour- 
able side ;  ibr,  gentleinen,  you  are  not  brought 
hither  to  couTict  a  man  only,  but  to  try  and 
examine  him  and  it  is  your  duty  to  acquit,  as 
well  as  convict,  according  as   the  evidence 
stands:    It  is  your  duty  to  go  according  to 
your  Gonse^ces,  and  to  declare  whether  he^ 
be  guilty  or  not  guilty,  upon  the  evidence  you' 
have  before  von :     You  are  to  examine  the 
troth  pf  the  net  in  all  its  circumstances,  and 
upon  your   own  consciences  to  declare  whe- 
ther he  is  guilty  or  not  ffuilty ;  now  we  pro- 
jpcNK  it  to  yoo,  and  submit  it  to  your  con- 
sciences, that  here  are  three  witnesses  that 
speak  upon  their  oaths,' against  whom  there  is  no 
objection  that  ever  they  were  guilty  of  lying 
m  wait  to  poison  any  body,  nor  m  any  plot  for 
tn  assassination,  nor  any  conspiracy  for  tn- 
viting  an  invasion  Irom  France,  nor  any  other 
objection  against  them  but  they  stand  upright 
in  the  (ace  of  the  worl^,  and  they  three  swear. 
That  he  was  not  there  at  that  time.     The  an- 
swer, that  we  expect,  is,  That  he  might  be, 
there,  and  they  not  see  him:    and  because 
it  was  possible  be  might  be  there,  and  they 
not  see  him,  therefore  it  is  no  evidence  that 
it  is  so :  that's  no  objection ;    for  you  will 
take  it  as  the  nature  of  the  thing  will  afford, 
be  no  better  evidence  than  this;    that  they 
and  the  matter  itself  allow.   Now  there  can 
went  in  and  out  continually ;  the  drawers,  and 
fbe  master  of  the  house  nve  or  six  times  him- 
sdf,  were  in  Uie  room,  and  they  say,  there  was 
DO  such  peirson  there.     Why  then  it  is  very 
improbable,  if  not  impossible,  that  any  such 
toan  should  be  there*     The  one  swears,  he 
came  down  from  my  lord  of  Aylesbury  just  be- 
fore he  went  away ;  and  anotner  says,  he  fol- 
lowed him  out  of  the  room ;  and  tbe  master 
sajjs,  that  he  met  mj  lord  of  Aylesbury  at  the 
Btairs  head.    All  which  iUsiQes  Mr.  Goodman 
fn  that  parttcalar,  that  he  was  with  my  lord  of 
Aylesbm^at  the  stairs-head,  when  he  went 
away.    These  are  incompatible ;    and  if  we 
falsify  him  in  any  one  thing,  he  is  not  to  be  be 
lieved  in  any  other. 

Then,  gentlemen,  we  offer  to  your  conside- 
ration an  answer  to  another  objection:  They 
say  these  witnesses  seem  to  swear,  that  he  was 
not  there  at  all.  We  are  not  concerned  whether 
he  was  there  afterwards,  or  not :  If  you  are 
satisfied,  that  he  was  not  there,  as  our  wit- 
nesses swear,  while  my  lord  of  Aylesbury  was 
there,  that's  enough.  But  then  they  noake 
an  objection,  How  comes  the  master  of  the 
house  to  remember  my  lord  of  Aylesbury's 
going  away,  more  than  any  body  elsie  T  Gen- 
tlemen, you  know  the  nature  of  the  thing 
'  shews, /lot  only  that  it  wasmoQ^  probable  the 
master  of  tbe  nouse  should  make  nis  observa- 
tions near  the  time  of  dinner,  rather  than  after* 
wards  at  night,  when  there  Is  more  hurry: 
Bnt  it  is  more  probable  he  should  take  notice 
of  it  firom  the  tjuality  of  the  penon,  from  the 
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disooone  he  had  with  litn  akout  tlM  white- 
wine,  which  was  a  good  medium  to  refresh  m 
vintner's  memory,  it  being  a  matter  is  bis  own 
trade,  and  that  might  make  him  call  it  to  mind. 
Tberefof^  gentlemen,  we  think  these  three 
witnesses  stand  free  and  clear  in  their  credit ; 
and  being  so,  are  inconstsAeot  with  IMTr.  Good- 
roan's  testimony  ;  and  we  hope  in  favour  of 
life,  tbe  credit  inclines  on  their  side,  especially 
when  the  question  ii,  whether  a  man  shaU  be 
executed  for  treason  who  never  fled  for  it,  who 
was  never  chained  with  any  treason  or  trea- 
sonable practices  before ;  nay  not  so  much  aa 
with  any  particular  crime  or  immorality  :  And 
whether  three  witnesses  shall  be  believed 
against  whom  there  is  no  oljectioo,  rather 
than  two,  against  one  of  which  tliere  are  such 
objections; 

My  lord,  we  are  not  now  dehatmg  or  attacking 
the  evidence  of  the  plot,  or  arraigning  the&rmer 
jndgmentB  against  the  conspirators  that  have 
snared  i  but,  gentlemen,  we  are  putting  you 
upon  a  serious  enquiry,  (as  God  and  your  own 
consciences  shall  indine   you)  whether   our 
client  be  guilty  or  not  gnilty  upon  this  evidence^ 
that  is,  whether  Mr.  Goodman  swears  true,  or 
not    We  liope  that  we  have  given  yun  suffi* 
cient  satisfaction,  that  upon  Mr.  Uoodman's 
part  the  evidence  is  insufficient ;   and  we  hope 
you  will  accordingly  find  oiir  client  not  guilty. 
Att,  Gen.  If  JElr.  Cook  have  any  thing  to 
say  himself,  I  desire  he  may  say  it  now,  De- 
fore  we  beg^n. 
.%  jB.  Shower,  No,  pray  go  on.  Sir. 
X.  C.  J,  Trehy.  Mr.  CiooK,  would  you  say 
any  thing  yooraelf,  before  the  king's  counsel 
sum  up  f 

Cook,  The  Jlttle  I  have  to  say,  my  lord,  I  wIQ 
speak  now,  or  by  and  bye  which  you  please. 

L,  C»  /•  TVefrjf.  You  must  do  it  now,  be- 
cause after  thev  have  summed  up,  there  is  no* 
thing  more  to  be  said  by  you. 

C^k.  My  lord,  I  thank  God,  I  have  Kved  a 
life,  1  hoi)e,  as  good  as  any  man,  and  have 
often  received  the  blesse<l  sacrament ;  I  have 
done  it  constsntly,  and  shall  do  it  sp^ily,  bV 
the  grace  of  Go<l,  as  soon  as  I  can  have  a  mi- 
nister come  to  administer  it  to  roe.  I  did  offer  it 
to  my  own  father,  when  he  came  to  me,  and 
told  me.  If  I  would  confess  this  thing  I  should 
not  come  to  trial :  I  told  my  father,  I  would 
not  Ibr  ten  thousand  worlds  take  away  the 
blood  of  an  innocent  man  to  save  mine.  I  thank 
God,  I  am  in  a  very  good  way  to  die ;  I  have, 
fbr  at  least  this  hist  year,  frequently  receivsd 
the  blessed  sacrament ;  and  how  I  have  lited^ 
every  bo^y  in  the  court  tliat  knows  me  can  tell, 
my  life  and  conversation  has  been  as  reguhu*  as 
any  man's,  and  1  am  as  ready  to  die  to-m|i>rrow, 
if  occasion  was  for  it,  ^I  thank  God)  as  any 
one;  I  will  receive  tbe  blesaed  Sacrament  upon 
it ;  and  it  is  not  for  life  that  I  would  do  any 
thing  that  is  wrong  or  unjust :  I  do  love  my 
nation,  and  I  love  the  quiet  of  the  nation ;  I 
never  was  for  dtstnrbing  the  government  that 
now  IS ;  and  I  ever  was  against  ftnreigii  forces 
or  an  luvasioD,  for  I  never  thodght «  one,  or 
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1i€tnf  of  it,  bol  wiUi  abhorrenoe  and  detesU-  | 
tlon :  and  I  do  nature  faithfully « labonld  be 
sorry  to  disparage  Mr.  Portar^s  evidence,  be- 
caoie  I  would  bafe  every  body  tbat  was  con- 
eemedin  that  boirid  and  barrarona  crime  to 
aoffbr ;  in  God'a  namo^  let  them  all  auAer.  I 
thank  God,  I  never  koenr  any  thing  of  it,  nor 
of  a  French  invasion :  and  I  wouM  say  more 
of  it,  but  tbat  I  would  notburt  Mr.  Porter'i 
evidence,  wboae  discovery  of  thai  bloody  busi- 
ness has  done  so  mooh  service.  As  ior  Mr. 
Goodman,  aa  I  hope  to  receive  the  blessed  sa- 
crament, and  may  I  perish,  when  I  do  it,  if  1 
speak  an  untruth ;  I  would  not  for  any  thing, 
no,  not  for  the  good  of  my  country,  have  inno- 
cent Mood  spilt;  i  wo«ld  lay  down  my  life  to 
seire  my  coun^,  but  I  would  not  have  my 
Uood  be  lightly  lost ;  and  how  little  a  ma^ 
soever  I  am,  my  bh>od  will  lie  as  heavy  npon 
the  nation  as  any  the  weightiest  man*s  can  do. 
I  do  not  doubt  your  lordsnip's  justice,  nor  the 
jnry's ;  but  1  pray,  my  lord,  observe,  though  it 
IS  usual  not  to  own  thiilgs  at  the  bar,  yet  do  not ' 
make  this  denial  aa  of  course,  but  out  of  tnith ; 
and  I  do  assure  you,  in  the  presence  of  the 
whole  coort,  if  I  snould  suffer  tor  this,  I  must 
at  my  last  moments  either  confess  or  deny 
something :  and,^  I  say»  I  do  assure,  in  the  pre- 
sence of  the  whole  court,  and  1  will  take  the 
Messed  sacament  open  it,  tbat  I  most,  at  my 
death,  deny  this  whole  matter,  and  tbat  ever  1 
4lid  aee  Mr.  Goodman  ataH  there ;  I  do  net 
think  I  saw  him :  I  do  not  remember  I  saw 
Mr.  Goodman  at  all,  except  onoe  in  Germain- 
•trecC,  when  the  coach  brolDe,  and  that  must  be 
but  in  paswhig  by  neither,  and  be  woukl  have 
iMift  or  kitted  the  coachman,  and  we  kept  him 
fiwm  it;  and  I  walked  with  him  half  the 
length  of  Germain -street,  bcAra  I  knew  who 
Jfr.  Goodman  was.  Jf  ever  a  one  of  tboae 
gentlenen,  that  are  men  of  creifit  and  honour, 
can  say  I  was  any  ways  so  inclined,  or  that 
dioy  ever  aaw  me,  or  new  moy  that  I  ever 
bought  a  pistol  or  a  UunderbosB,.or  the  UkOi 
may  God  sink  and  strike*'  me  dead ;  and  the 
blessed  sacrament  which  I  intend  to  receive  be 
my  curse  and  daomation,  if  I  knew  of  king 
Jnnes^  eominff,  till  after  the  whole  town  rsng 
of  it:  I  had  no  hand  in  the  invasion ;  and,  be* 
ndes  my  abhorrence  of  introducing  ibmign 
toco,  I  desire  your  lordship  and  the  jury  to 
ososidsr  the  circomstaneei  of  my  case,  that  I 
badbiiit  a  very  small  idlowance  from  my  flithsr, 
and  tiierelbre  it  ia  not  probable  I  abonld  take 
upon  me  to  imn  with  my  lord  of  Aylesbory, 
and  my  lord  Montgomery,  and  those  other 
gentlemen  to  send  Mr.  Chamock  into  France 
to  invito  over  a  foreign  force :  and  1  call  God  to 
witoess  I  had  no  himd  in  it.  1  beg  your  lord* 
•bip^^Murdoii  for  all  this  trouble;  I  would  not 
liart  Mr.  Porter'a  evidence,  ibr  the  reasona 
4hat  1  have  told  yoa^  but  this  is  for  my  lile, 
SHSd  I  dojwt  ao  much  vahie  that  as  I  do  truth 
4upid  ■«noarit|' ;  and  I  shall  leoeivethe  blessed 
jaccament,  tf  I  die,  that  I  never  did  do  so. 
Jndned  X  never  did  take  the  oaths,  nor  did  I 
«vcr  lefiipe  tba0»  beeaiisa  thty  wws  norer 
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offered  me ;  but  I  wouM  trim  the  oaths  now  if 
they  were  offered  me.  My  lord,  I  beg  your 
pardon  for  this  trouble. 

L.  C.  J.  TVeby.  Have  yon  done,  Sir  ?  Have 
you  said  all  you  would  say  ? 

Cook.  Yes,  my  lord. 

L.C.  J.  Trebjf,  Then,  you  gentlemen  of 
the  kiur's  counsel,  will  you  conclude  ? 

iM.  uen.  May  it  please  your  lotdsbip,  and 
yon  gentlemen  of  tbe  jury,  I  am  of  connsel  in 

this  esse  for  the  king,  and  I  could  have  been  venr 

gad  this  gentleman's  defence  that  he  has  ma^ 
id  been  stronger  than  in  truth  it  has  been: 
and  I  should  have  been  very  glad  too,  that  hia 
counsel  had  been  able  to  have  made  it  better  for 
him ;  bAt  tbat  be  and  they  may  be  satisfied,  as 
much  is  done  as  tbe  case  will  bear ;  ^ey  havo 
had  all  the  libert  j  in  the  worM  to  make  nis  de« 
fence  they  coura  desire,  nay,  mme  than  in 
sirictoess  could  be  allowed  them. 

Gentlemen^  our  evidence  is  very  positivo 
ajfainst  the  prisoner  at  tbe  bar,  and  for  thw 
highest  crime  tbat  tbe  king's  sobjeds  can  be 
guilty  of,  by  tbe  confession  of  tbe  gentleman 
himself  and  of  bis  connsel.  We  have,  .1  say, 
two  positive  witnesses  against  him ;  tlieysay 
they  are  not  l^galones:  I  must  own,  if  wo 
have  nut  two  witnesses,  we  have  never  an  one  ; 
for  whatsoever  falsifies  Mr.  Goodman's  testi- 
mony, fhlrifies  whatsoever  Mr.  Porter  hatf 
sworn.  Now,  tbe  evidence  that  Mr.  Porter 
has  given  against  him  is  Ibis;  he  says, 
there  was  to  be  a  meeting  at  the-King's-bead* 
tovem  in  Leaden-ball-street|  tind  there  they 
consulted  of  tbe  methods  to  bring  back  kvag 
James  hither ;  and  it  was  thought  tbe  best  wa  j 
to  send  to  king  Jsmce  to  invite  the  French 
king  to  send  1,000  horse,  1,000  dragoons,  and 
8,000  foot,  to  land  here  in  this  kingdom,  whom 
they  wonld  meet  him  with  9,000  mxse.  They 
mtdied  upon  a  very  proper  messenger,  Mr. 
Chamock,  a  penoo  that  has  been  attsinted, 
and  baa  snflbred  for  high-trsasoD ;  he  was  to 
be  sent  into  France  upon  this  emnid ;  Mr. 
Cook,  the  prisoner  at  the  bar,  was  one  of  tho 
persons  that  were  there  at  that  time,  and  be 
was  consenting  to  this  message ;  and  Mr.  Fdt- 
ter  gives  you  a  particalar  token  relating  to  thn 
prisoner,  for.  he  reasembers  the  prisoner  did 
Imeel  upon  the  <hair,  and  leaned  his  elbowe 
npon  the  taUe  when  he  consented. 

Mr.  Potter  goes  Airtfaer,'and  tells  yon.  Thai 
Mr.  ChanMok  would  have  another  meeting,  to 
know  and  see  whether  all  tbe  company  were 
of  the  same  mind  they  had  been :  and,  that 
aflsrwardsthqr  met  at  Mrs.  Mooni^oy^  bonse^ 
and  there  the  prissoer  at  the  bar  vras  presenti 
and  consenting  to  the  same  thing:  tbereopon 
Mr.  Chamodc  went  into  France,  and  cams 
back  again,  and  said,  the  Frtach  king  conid 
not  spare  so  mnch  force.  Mr.  Goodnwn  ^vea 
the  same  evidence  that  Mr.  Porter  bad  given  z 
It'a  true,  he  was  not  at  Mrs.  Moon^y's  tavenit 
bnt  he  tetts  yon  withal,  ho  spoke  with  Mr. 
Chamock  when  he  came  back  from  Franoe, 
and  Cbamoek ratamad  him  theaame  answer 
ke  dad  to  Mr.  Porter,  tet  the  fitaioh  kinf 
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TM^P^irC^f 


tMI 


^Mrfd  not  apirt  i»  OHMigr  ftroN.    Tte  »  tl» 

•giiitCUie  priaooer;  kimI  if  ibis  evMleBC«W 
tnic,th€«)K  Mfviky  <»f  ibe arine  ftr  vbich 
be  is  indicted. 

AgmiDst  tb€se  wiUienw  tk^y  li«ve  pr^duord, 
fot,  araowd  of  ooAf  idiM  agaiMt  Mr,  Goad- 
. mao,  andtlMl  ««•  for  hviog  am  Aiiiyd«i  to 
MitoBtlM  duU  of  Gval^  mI  ihAdnka  of 
lionlMiDbefUAdt  tliey  bftv*  pnaducid  IIm 
nOQid  wbanby  it  •ppaara,  Im  mm  cmvicImI, 
«M  fiMd  ltO0(W.  and  wwt»  iM  Mcarily  iWr 
b«»iMdbekavioar  dariaglifo;  and  1m  vat  to 
lie  lii  priioa  tiU  the  fiM  paid*  avl'aacanty 
gViMs  bat  it  bappaai» ia tbat rwy  lecatd  it 
appcara  tbera  was  aatirfwtioa  aauawledged 
Maa  Ibiiki  avail  tbarary  nasi  taran;  aadtbat 

CM  a  grtat  deal  of  auapmaa  la  baliara,  tkU 
ffideaaa  tbat  waa  givaa  waa  aat  aMicb«va« 


4ited ;  for,  tboogb  tfaa  oamaal  Ibv  tba  priaaaer 
Waaaid^tbatitwaatfaa  payaaaat  aftha  1.4X10/. 
Ibid  iwa  tba  aatialaction;  aa^jtiaiiolaatoiliaa 
aaHdbctiaa  of  tba  wbole  jiidga»aal»  lar  Aadiag 
tMMnty  ib  wall  aa  Iba  fiaa»  Tbeyaajrba 
Ml  able 


la  pay  tba  fioa,  aad  tbare  ia  aotbiag 

apiprafl  of  tba  atbar  pavia  of  tba  jadgOMil 
baag  compiiad  witl^  but  tba  wbala  jmlfiaoat  k 


But  att  tUa  doea  nal  »afca  a  ■«»■»  kgal 
witoeai;  iftbajrtbai^ttbibeMiaMiiflataoM 
taaar  aaida  bit  aridaaaa,  ibegr  woaM  bava  ara- 
^Boad  i*  at  aaalber  pan  oC  tba  bM,  Ibaa  wiiaaa 
tbaydid:  thatia,«ba»llv.GaodDHa»«a»ib«l 
^dW  la  ba  awom  aa  a  wilMBa>  Uiaa  tbay 
abaiddbM^  prajbiaad  tbia  laoaN,  and  aaid  ba 
bad  baafr  »»  wteaaa:  bat  ibay  baam  «aft 
attmbtbaltbiliraaaaeBaaplaon  afabMttha 
kvitilp' af  hbi  avideoa^  buai6Ddaaal(yl»  bia 
avadlli  aad  natbbigalaa.  Nal^  tbaofb  it  ba  a 
bUaltcriaHtta  anaeayaor  tapaiaaa  aalatbar^yai 
tbai daaa aat  talally  daatray  any  aMHi^  afwi) 
if  ildid  thaa  tbaatb<agrn<laaiMi,  Ma.  Poatar, 
baaaaaftaaed  biaMakf  gaJtyaf  agtaalot  aiiaaa 
tbaa  tbai  fta  wbiab  Mr.  Gaadaaan  weonfiatad 
bgp  tbia  vaeoad  9  farha  o««a  bbnaalfaaelbal 
waaiatha4daagpiafaaaaaiBatiagibaktogv  Ami 
Mr.  Gaatean  aaaaa  biiaaalff  taa  gaiby  of  a 
fraalar  oriaM  tbaa  labad  ia  obiaa^  la  bias 
arbicbiathataf  higb-taaMaa;  aad,Ibopa,if 
ha  aMiy  he  baliared»  whaa  be  aaraa  btaaaaif 
guilty  of  higb'traaaoa^  wbiob  ia  agreaHv 
amae  tbai»  aaiaaaiof  a  pwalt  aalgact ;.  or 
yailty  af  inJk  a  daaiptaatba  affaaaBiaBirini  of 
Ihalnag,  adiiah  Mr.  Porlar  baa  obarfed  ban- 
aalf  wi£van<l  aatvitfaataadaig  wUcb^  ibay  have 
oaioftied  tbat  aa  aa  aaoeptiaa  aoaiMi  Mr. 
Barler'a  andeaaay  (fbrthar  vanr  wm  Imaar  Ua 
aaidaaaa  baa  baao  raeaived,  aad  avadilad :)  Mn 
€«admaamay  be  creditady  thougb  guilty  af 
Ifcaawnaa  olgaoted  to  bim :  aad  the  eooataal 
^Mlk»  is  aU  «iali  of  tbia  biad  fa^b  baao,  tbai 
lt»daaa  m  taha  a««ay  tba  wkueaa^  aaidaiiaa, 
bHiaaaai  ilaftala  bit  aredit,  wbiob  ia  Hdaoaaa 
iai  mparted.  bgp  Iba  oaaoarraat  taabaaaay  af 
Mc  ratflr«    AoAja  Ibaa^  I  aay,  wb  bare  twtf 

b^giimtiMiiiniiliifiii  iiitalltba  aseap- 

lbH#  mpm^mr.  OMdfcfafty  af  tba 


Tbaa  Ibajja  aa  IMiar»  aad  prodoaa  atbat 
..itaaaaaa:  Firit,  tbey  prodaea  oae  ^warda, 
a  peiaao  tbatia  eomaaHtad  for  bigb-tiaaaQi»bifla« 
a«f»  aad.uadar  auapicioaaf  bia  baing  to  ba  oaa 
of  tbaaa  tbat  waaia  bate  a  band  ia  tbaaaaaaai-* 
aatioa;  but  bia  andeacagoaaaefartber»  tbaa 
tbat  Mr.  GkMHhDaatold  bim  bawaa  to  ba  a  wit* 
aaaa  agaioat  Mr.  Caak,  aad  ailber  ha  tbe  wiV> 
BaaHorMr.  Caakiattalauiiep:  aad  that  itwaa 
a  fooliab  thing  to  ba  bailed.  My  lord,  tbara 
it  aoihbig  at  all  ia  tbia  matter  tbat  ukaaaway 
Mr.  Goodaiaa'sevidcaoa:  It  ia  ?ery  plaia  Mr. 
Gaodaiaa  bad  farfatad  b'ai  li^  and  OMWt  da 
aamalhiag  ta  aave  it,  aa4 1  think  bw  ooald  aat 
da  a  batter  aarviae  ta  aaHtla  hioiaalf  to  the 
king^  aaarev,  than  to  diaaoTcit  thoaa  tbat  ware 
anally  gnitty  with  biaualf.  It  was  bia  duty 
to  bate  daee  it,  if  ba  had  not  baaa  in  daagav  i 
and  if  be  bath  dona  aa  aaaaa  than  what  HHia  bia 
dat^  I  hope  tbat  ia  aa  alpeoliaaagainal  bia 
taatiaaany. 

They  bate  ptodaeed  KkaaaM  adrawer  of 
the  KiagVHaad  tarara,  aaaCaawliird,  and 
ha  aayaSa  atlandad  ta  tbia  laona  white  ibia 
caonpaay  waathare.  Bal  than  ha  geaa  a  litlla 
fiutbar  than  tbe  eoaoaal,  er  the  priaaaar  woold 
bare  bad  bina;  far  they  caUad  hiaa  to  profa 
tbat  Mr.  Ckwidnwn  waa  aaa  tbaaa  wbaa  ay  iatd 
ef  Aykabonr,  my  lord  M<ia^|«ai'i  J ,  aad  Mr. 
Caob  warn  theia.  But  wbaa  Aa  drawer  aaaaa^ 
be  baowa  aothing  af  Mr.  Gaadmaa'a  baiag 
ibaaaatall:  baaay%  Ma^  Cook  waa  there,  bat 
aalMr.CleadBaaa;  aad  yet  be  daaa  ackaaar» 
ladga^tbatMr.GoadmanaMdbt  badmaa^aad 
ba  aat  aaa  bioa  oaaaa  up.  Jtta  aahaawladiaa 
be  awaadad  apaa  olbar  aoaapaagi  m  wirib  aa 
weMaathie;  aatbatitiaplaiaialbianaaaiaaf 
Iba  things  aad  bkoww  eeafeaaia^  thaaOaad- 
maa  angbt  be  tbaae.  TbieeaaaattaiKefflba 
pMiife  efideace  ef  Mr.  Qaadaaaa*  aad  Mil 
Wiaar»  who  balb  awaar*  ibal  Gaodaaaa 


But  than  Iba^  pMdoea  aaathardi 
tbaliaanellaBtly ;  and  be  givea  IbeaaHM  ae> 
eanat;  oalyiudaad  ba  aaya,  ha  waatbareail 
the wbibiwey  ware  aC  ditaar:  batlbatiaBe*> 
tbiag,  baaanat  it  ia  aoknewladgad  bolb  by  Mn 
Portav  and  Mr.  Oaodaaaa,  That  be  wai  aat 
thereat  dumaiwtinaa,  bathe  might  betbareaAar 
dinaar,  aad  yat  Hantly  ooaM  aat  aee  bina  at 
dinnaa:  betallayoaibaanaa^  hepaaaed  up  and 
domn  ia  tbe  leom  aliaiaaida,  aad  did  aat  aaa 
Mr.  Gaadmaa  tbaaa;  bat  yal  he  mifha  be 
there,  and  ha  net  aaa  bia^ 

Than  they  praduce  tba  maalfr  af  tbe-heaaav 
and  be  gives  nwcb  tbe  aameatidaaee  bi  eibat 
which  bia  aarvania  do,  tbat  he  did  net  aaa  Mv. 


Geedaaaa  tfiare  all  tbe  while ;  bat  be  mya 
aometbiaig  tbatia  a  little  UMiedibk}  becaabe 
aaebivathat  Mr.  Qeodaaan  waenat  tbare  wbila 


my  fawd  af  Ayleabnry  waetberai  bat  be  caiual 
be  paaitife  he  waa  aot  tbaie  aAarwaidai  Me 
iaUa  yeu,  be  nat  my  lord  of  Aylaabary  eaid 
m)^  lord  Maatraaevj  n>a  tbe  middle  «f  tba 
alairi  eoaimg  down,  ana  be  ia  acnie  Mr.  Qea# 
maa  waa  nat  ia  tbe  ream  at  that  tima^ 
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lie  owns  hin<l  cantiotWowii)  that  Mr.  Good- 
man  might  go  into  the  rooni,  And  he  not  see 
hhn:  so  that  he  has  made  a  strain  in  bis  evi- 
dence that  it  is  verjr  little  to  be  creditedy  whieb 
was  not  designed  so  macU  for  the  advantage  of 
Mr.  Cook  as  for  the  advantage  of  somebody 
else :  and,  in  itself,  it  is  almost  an  impossible 
thing  that  it  should  be  trae,  by  what  he  offers 
»s  the  reason  of  bis  evidence. 

Bat  then,  Gentlemen,  you  are  to  consider, 
that  all  these  three  witnesses,  if  they  swear 
true,  do  falsify  not  only  Mr.  Goodman,  who 
twears'  that  he  was  theHe ;  bat  they  likewise 
feliiFy  the  evidence  of  Mr.  Porter ;  and  ibr  that 
Kason  I  asked  Mr.  Porter  the  question,  Whe- 
ther  he  did  not^ve  the  same  evidence  against 
81^  John  Freindr  And  if  what  he  swears  now 
be  not  true,  neitber  wis  it  true  when  sir  John 
Freind  was  tried,  for  he  was  the  only  witness 
ftt  that  time  against  sir  John  Freind,  for  this 
meeting ;  and  therefore  these  men's  testimony 
lends  to  overthrow  both  witnesses  as  well  as 
one  c  and  1  most  tell  yon,  that  if  Mr.  Goodman 
he  not  A  le^l  witness,  beiiause  he  has  sworn  a 
thing  that  is  not  true,  then  Mr.  Porter  is  not  a 
good  wimess,  who  has  sworn  the  same  tiling, 
▼is.  That  Mr; Goodman  was* there;  and  then 
yon  ongiit  to  acquit  the  prisoner,  beoause*tbere 
n  no  witness  agamsthtm  at  law ;  for  there  is 
thesame  evidence  atfainstMr.  Porter,  that  there 
is  Vkinst  Mr.  Goodman  as  to  ibis  matter. 
,  nAeli, 'Gentlemen,  as  tor  the  character  of 
Mr.  Cook,  they  say  be  is  a  good  English  Pro- 
testant, I  hope  be  is  so;  bat  it  is  plain,  that 
Religion  do^  not  vary  the  ease :  it  is  withia  the 
l«ach  of  every  man's  memory  that  is  here,  that 
the  same  things  have  fallen  upon  other  gen- 
tlemen that  have  had  the  same  character,  par- 
lietdarly  sir  John  Freind,  and  sir  William  Par- 
kyns,  who  both  said  the  same  things,  in  the 
■amephu»,  that  they  were  true  Protestants  of 
the  Cnurch  of  England.  But  that  is  no  man- 
lier'of- evidence  that  will  be  weight  against 
positive  oaths. 

-  Now,  Gentlemen,  it  is  6t  likewise  yon  should 
teflect  upon  anotiier  thing:  what  is  it  that 
should  engage  Mr.  Porter,  and  Mr.  Goodman, 
«r  invite^ther  of  those  two  ^fentlemen  to  give 
a  false  evidence  against  the  prwoaer  at  the  bar? 
Itdoes  not  appear  that  there  was  any  injury  done 
by  him  to  them  j  to  provoke  them  to  it ;  so  that 
it  oonld  be  for  nothing  but  for  the  sake  of  truth. 
*  It  haa  been  further  said  on  the  behalf  of  Mr. 
Cook,  that  he  abhorred  the  French,  and  any 
invasion  upon  his  country,  and  the  like :  it  is  a* 
matter  that  is  easily  said ;  and  it  has  been  said 
by  others  that  have  becjf  iu  the  same  place 
where  he  now  stands,  that  they  haled  all  plots, 
and  they  might  punish  them  if  ever  the  v  caii^ht 
them.  But  these  are  only  sayings^  and  nothing 
else.  If  there  can  be  any  constniclioos  made 
of  the  evidence  given  by  these  two  witnt^ses, 
that  does  not  directlv  pn»ve  tlie  indictment, 
liien  the  prisoner  ought  Of  be  acquitted :  but  if 
Ibere  can  be  uo  other  construoUon  made,  hat 
imly,  that  there  was  a  plain  tlesigu  to  semi 
Omrooek  into  Fraace  to  king  James,  \o  per- 
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•tliJe  him  to  prevail  with  the  Frehch  kmg,  to 
come  and  invade  us  with  a  foreign  force :  and 
if  our  witnesses  are  legal  witnesses,  (as,  I  doubt 
^  not,  my  lords  the  judges  will  tell  yon  they  are  ; 
^  if  there  be  no  ezpeption  to  the  credit  of  Good- 
man, hot  only  that  be  was  in  such  a  design  of 
poisoning  the  two  dukes,  which  is  reaihr  no 
objection  of  discredit  to  bis  testimoliy) ;  then, 
with  submission,  1,  think  there  is  no  room  left 
for  you,  gentlemen  of  the  jury,  to  doubt,  but 
that  the  prisoner  is  as  guilty  of  this  crime 
laid  to  ins  charge,  as  any  others  that  have  been 
tried  and  condemned  for  the  same :  and  so^ 
gentlemeb,  I  lea^e  it  to  yoil. 

L.  C.  J.  Trehy.  Mr.  donyers,  and  Mr.  CoW'^ 
per,  will  you  say  anv  thing  to  this  matter  ? 

Mr.  Otnyers  and  M^.  Camper,  Mo,  my  Iord| 
we  submit  it  entirely  to  vour  lordship's  direct 
tion ;  we  have  done  on  all  sides,  we  think. 

L.  C.  J.  TVffy.  Gentlemen  of  tbe  Jury,  thd 
prisoner  at  the  bar,  Mr.  Cook,  stands  indicted 
here  Ibr  high  treason ;  there  are  laid  in  the  in« 
diotment  two  sorts  of  treason ;  tbe  one  is  com- 
passing and  imagining  the  death  of  the  klngi 
the  other  is  adhering  to  the  king's  enemies; 
The  evidence  to  prove  these  treasons  seems  to 
be  joint ;  for,  as  to  that  of  compassing  and 
imagining  the  king's  death,  as  well  as  to  the 
otber^  the  overt  acts  are  meeting  and  oonsnlt- 
ing  about  thetreaton,  and  then  agreeing  and 
resolviogta  invite  and  procure  an  invasion  from 
France,  and  to  meft  tnat  invasion  with  an  in** 
anrrection  here/  And  the  evidence  is  applied 
entirely  to  prove  these  acts. 

Gentlemen,  that  these  are  proper  overt- acts 
of  compassing  the  Jcing's  deatn,  I  need  not  in- 
form you,  tbe  law  »  very  well  known ;  and  the 
prisoner's  own  counsel  do  acknowledge,  that 
these  are  sufficient  overt-acts  of  compassing 
and  imagining  the  kine's  death:  so  that  all 
which  they  d^end  him  by  is,  the  improbability 
of  the  testimony  given  against  him. 

Now,  gentlemen,  you  are  to -consider  and 
weigh  well  the  evidence  that  has  been  given^ 
By  law,  it  is  true,  as  they  observe,  there  mnst 
be  two  witnesses.  Here  is  no  defect  of  num- 
ber; that  is  ackrtowledged  too»  here  are 
two  witnesses ;  but  the  question  is,  wliether 
here  be  two  witnesses  that  deserve  credit,  anil 
upon  wliose  testimony  you  can  find  that  tbe 
prisoner  is  guilty  ?  The  witnesses,  gentleoien^ 
are  Mr.  Porter  and  Mr.  Goodman. 

First,  for  tbe  matter  of  their  testimony,  it  is 
positive  from  them  both ;  that  you'll  doMell  m 
observe.  Mr.  Porter  tells  you.  That  in  May 
last,  (which  is  now  just  a  twelTcinooth^  there 
was  a  meeting  of  eight  persons,  thai  is,  my 
lord  of  Aylesbury,  my  lord  Montgomery,  wr 
John  Feowick,  sir  William  Parky ns,  sir  John 
Freind,  Mr.  Cliarnock,  Blr*  Cook  tbe  prisoner 
at  the  bar,  and  the  witness  himself,  Mr.  Porter; 
and  this  was  at  the  King's- Head  tavern  in 
Leadenhall'Street,  and  there  these  eight  dinedf 
and  this  was  in  order  to  consult  about  an  inva- 
sion, together  with  an  insurrection  intended  to 
be  made  for  the  restoring  of  tbe  late  king* 
After  dinner  comet  ill  Mr*  Goodmaoi  be  saysi 
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•ad  (faea  they  punoed  this  eotmltilioD,  and 
came  to  a  nstolutioo  to  tead  Hr.  Cbarooek 
into  Fraaoe,  and  the  oMBnge  was  agraad  lapoa 
wbicb  he  ehoatd  carry  ;  mad  be  was  to  go  to 
the  late  ]uug^  and  solicit  him  to  obtain  10,000 
•oldien  from  tbe  French  king,  wharaof  8,000 
ahottld  bo  loot,  1,000  boiae,  omI  1,000  dnigoona. 
These  ffcre  to  auike  up  the  10,000  men  to  in- 
fade  this  kiagdooi.  And  they  icsolved  also, 
when  this  Force  should  load,  tMy  should  meet 
and  assist  this  inTasiob  with  a  jouU  force,  that 
shouki  oonsirt  of  8,000  horse.  And  to  ac* 
Quaint  and  assure  him  of  this,  was  the  messsga. 
But,  be  says,  that  Mr.  Chaniook  was  Tory 
cautious  in  it,  and  wouM  no|  prescatlT  go  upon 
ibis  errand,  but  bo  would  baye  furdser  assur- 
ance that  they  were  in  earnest,  and  wooM  make 
ffood  what  they,  did  send  him  to  propose,  there- 
lore  he  wouki  have  a  second  meeting ;  and  a 
aeoond  meeting  was  hod,  and  that  was  at  Mrs. 
Moun^oy's  to?em,  aad  there  they  did  renew 
the  same  resolution ;  and  there  were  present 
ny  kwd  of  Aylesboryt  sir  William  nrkvna, 
air  John  Fen  wick,  sir  John  Freind,  Mr.  Cnar- 
nock,  tbe  prisoner  at  the  bar,  and  himself;  ho 
does  not  know  or  remember  whether  my  lord 
Montgomery,  or  Mr.  Goodman  waa  there.  lie 
aays,  Mr.  Cbamook  did  accordingly  go  into 
France,  and  he  did  rptom  and  briug  ba»  long 
James's  thanks  to  them,  but  their  desirs  could 
not  be  complied  with ;  and  he  had  bis  share  of 
the  compliments. 

Now  comes  Mr.  Goodman,  and  he  says. 
That  about  the  ssnie  time,  via.  Mid*Msy,  Mr. 
Porter  acquainted  him,  there  woukI  be  a  meet- 
ing of  some  of  king  James's  friends,  at  this 
toyem  in  Leadenhali-street.  He  says,  Thai  be 
did  tell  Mr.  Porter,  be  doubled  he  should  not 
he  there  at  dinner,  but  he  would  come  as  soon 
as  be  could  atWr  dinner ;  and  according  to  ap- 
pointment, bo  did  come  after  dinner,  and  there 
was  this  consultation  and  resolution  that  Mr. 
Porter  speaks  of,  and  says,  that  Mr.  Chamock 
afterwards  tokl  him,  he  had  been  in  France 
with  the  late  king,  and  brought  back  the  same 
answer  that  Mr.  Potter  speaks  of;  and  he  had 
the  honour  of  thanks  from  the  late  king  too. 

Gentlemen,  1  must  obsenre  one  thing  to  you, 
which  docs  go  Tory  much  towards  the  con- 
firming what  these  witnesses  say,  and  that  is 
the  agreement  in  their  testimonies,  though  they 
were  examined  apart  at  the  desire  of.  the  pn- 
soner :  You  will  find  they  agree  in  these  sere- 
ral  circumstances,  in  the  time,  that  it  was  this 
time  twal?e-months ;  in  the  place,  that  it  was 
at  this  tavern ;  in  the  number  of  persons  that 
were  there,  which  was  eight  befbie  Mr.  Good- 
man came  in ;  in  the  number  of  horse,  foot, 
and  dragoons  that  were  to  be  brought  livm 
France,  and  in  those  horse  that  were  to  meet 
them  here ;  and  besides,  in  those  words  of  dis- 
course upon  the  consultetion  and  the  resolu- 
tion. And  there  is  one  circumstance  more  in 
which  they  do  agree,  and  which  is  very  parti- 
cular :  That  when  they  came  to  deUrer  their 
consent  to  this  message  that  Mr.  Charnock  wss 
to  carry,  the  rest  sat,  and  Mr,  Cook  the  pri- 


agaiast  him, 
noble  dukes : 
fined  1,000(. 


soDsr  did  kneel  upon  the  chair,  and  leaned  opott 
tbe  table.  Aad  this  both  of  them  do  afl[ree  in« 
And  after  all  the  many  questions  asked  m  their 
separate  €«amination»  1  do  not  6nd  they  dia* 
agree  in  any  part  of  their  evidence.  So  that| 
gantleroen,  there  can  remain  no  questno  now. 
but  whether  these  two  witnesses  are  men  or 
credit?  or,  whether  there  has  been  opposed  to 
tliem  sny  such  evidence  sa  will  make  you  ba« 
liere,  that  (if  not  botM  at  least  one  of  them  has 
forsworn  himself?  They  do  produce  nothing 
sgainst  Mr.  Porter,  whateoever  may  hare  been 
nvoduced  at  fonner  trials  agaioat  his  crediti 
Perhaps  what  has  been  before  has  satisfiad  the 
olffectors,  and  there  is  nothing  appears  againol 
his  credit;  bat  he  is  not  onlv  a  competent,  but 
a  very  clear,  good,  credible,  aad  ondoi'*  4 
witmiss. 

But  against  Mr.  Goodman  they  o0br  sevcnl 
things,  which  they  aay  amount  to  a  vioianl 
presuDiptioa  that  hois  not  to  be  hioked  upon  m 
a  credible  witncas:  And  firrt,  they  procooe  • 
record  of  a  conviction  upon  an  infonni 
fhr  attempting  to  poisan 
This  be  was  conneted  of, 
aad  ordered  to  find  anrsties  for 
his  good  behaviour  during  hia  lifo.  But  to  thii 
it  is  answered,  that  it  appears  ia  the  same  re- 
cord, that  satisfaction  was  acknowledged  of  thn 
1,000^  and  all  the  i«st  of  the  judgoMOt  tiw 
very  next  term,  aad  he  was  forthwith  die* 
cbaived,  and  that  withoat  paying  the  UMmeyi 
which  (it  was  observed)  the  nrisoner*8  counsel 
said  Mr.  Goodman  waa  not  ame  to  pay  at  that 
time,  no  more  than  be  could  S0,U0O/.  and 
thereupon  the  king's  counsel  say,  that  the  go» 
vemment  was  convinced  that  he  was  wroagei 
by  a  causeless  proaecution,  aad  the  evidence 
against  him  was  found  not  to  be  credible.  AnA 
bcHdes,  Mr.  GoodoMn  stands  pardoned  by  *c« 
veral  acts  of  pardons,  as  well  as  other  aub|ects. 
Then  they  produce  one  Edwards,  who  is  s 
prisoner  here,  and  committed  for  anpicion  of 
high-treason,  snd  for  treasonable  practices: 
he  is,  no  doubt  of  it,  a  witoeas  for  all  that :  for 
that  is  but  an  accusation  upon  him,  aad  doca 
not  take  away  his  credit  He  tells  you  of  a 
discourse  that  he  bad  with  Mr.  Goodman,  and 
that  Goodman  asked  him  when  the  prisoner 
wss  to  be  tried ;  and  he  told  him  he  vrouU  ha 
tried  such  a  day ;  and  when  it  was  asked  what 
it  was  for,  it  was  answered.  Not  for  the  assassi- 
nation, but  for  sending  Mr.  Chamock  into 
France.  He  asked  then  who  were  the  wit- 
nesses against  himf  Mr.  Goodman  said,  Mr. 
Porter  and  himoelf.  And  fuither  said,  that 
be  understood  that  Mr.  Cook  had  swora  against 
him  (though  he  would  give  an  account  of  no- 
body else)  and  bad  no  pardon,  and  either  he 
must  hang,  or  himself.  And  then  be  talk^ 
lightly  of  the  business  of  hanging,  and  said  it 
was  a  foolish  thing  to  be  han^,  for  all  that 
people  would  say,  was,  that  snob  an  one 
hanged  hambomely,  or  died  bravely.  This 
indeed  isa  sort  of  discourse  ss  if  Mr.  Goodman 
did  apprehend  himself  in  danger  firom  Mr. 
Cook's  eridcnct;  andyet  Icautotaoe  that  it 
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does  at  an  fkWry  Um  mdenoe  of  Mr.  Good- 
mao :  he  may  be  k  true  witnesa,  and  3ret  he 
nugbt  lay  he  vraa  to  gfive  evtdenee  against  Mr. 
O)ok,  and  it  was  in  Mr.  Cook'a  power  to  nftre 
evidenee  i^nct  him,  and  ^t  truly ;  and  if' 
both  irera  in  the  guilt,  thev  were  in  danger  of 
one  another.  But  for  a  nirther  answer,  the 
king's  oiMinsel  have  prodaoed  Mr.  He  la  Rue, 
who  says,  that  he  knew  Mr.  Edwards,  and 
thaithewasa  ScoiehnMn,  and  reputed  chap- 
lain to  the  viseount  of  Dundee ;  that  he  went 
formerly  by  the  name  of  Douglas,  and  by  that 
name  he  was  set  down  and  described  in  the  list 
that  Mr.  Cbamock  sent  to  captain  Porter;  and 
Co  that  name  he  answered  in  the  Press- Yard 
Jatdy.  Now  it  is  certain,  that  Mr.  Chamock's 
putting  of  his  name  in  that  list,  is  no  etidence 
of  his  beto^  guilty  in  Mr.  Charnock's  treason. 
But  his  going  by  two  names  doth  justlv  lay 
him  under  some  suspicion.  But  the  evidence 
that  the  prisoner  seems  to  rely  upon  most,  is 
what  evidence  has  been  produced  Against  Mr. 
Goodman  in  that  point  of  flM^t,  bv  the  master 
and  the  two  drawers ;  the  first  ot  the  drawers 
name  was  Crawford,  and  he  does  tell  you,  that 
about  twelve  months  ago  there  was  this  com- 
pany at  dinner  there:  my  lord  of  Aylesbury, 
my  lord  Montgomery,  sir  John  Freind,  sir 
John  Fenwick,  sir  William  Parkyns,  captain 
Porter,  Mr.  Cbamock,  and  tiie  prisoner,  though 
he  did  not  then  know  his  name,  or  the  name  of 
•ne  or  two  more  of  ihero.  I  observe,  by  the  way, 
that  his  testimony  so  far  does  verify  theirs, 
that  there  were  eight  of  them  there,  but  he 
aays  he  did  not  see  Mr.  Goodman  there,  nor 
any  bat  those  tliat  dined  there.  And  my  lord 
•f  Aylesbury  went  away,  as  he  thinks  about 
four  o'ckMsk.  He  cannot  say  that  the  prisoner 
was  there,  or  was  gone  at  that  time  before  Mr. 
Goodman  came  iu ;  for  he  did  not  see  Mr. 
Goodman  there  at  all,  he  was  not  in  the  room 
all  the  time,  but  he  was  to  and  fro  attending  till 
ray  lord  of  Aylesbury  and  my  lord  Montgomery 
went  away  in  a  coach  tfiat  was  callel,  and 
when  they  were  gone,  the  rest  of  the  company 
sisid  there  a  good  while ;  being  urged  to  tell 
how  long,  at  last  he  said  it  was  dark ;  and  that 
aj^rees  with  Mr.  Porter,  who  says,  it  was  about 
nine  o'clock  when  they  went  away.  He  says 
he  was  there  once  or  twice  aAer  my  lord  of 
Aylesbury  went  away,  but  he  never  saw  4ttr. 
Cioodman  that  he  remembers  at  all,  till  last 
Saturday,  in  all  his  life.  As  to  this,  the  king's 
counsel  say,  that  it  is  only  a  negative  evidence, 
and  in  which  a  man  cannot  be  absolutely  posi- 
tive^  but  can  only  speak  according  to  bis  obser- 
vation and  memory,  which  might  not  be  per« 
feet»  and  Mr.  Goodman  might  l>e  there  in  the 
mean  time  of  his  goinff  in  and  out :  that  is 
paasihle  ;  and  so  it  musihe  left  to  you  to  con- 
•'    ofit. 


Then  there  is  Huntley  the  other  drawer, 
ami  he  says  my  tord  of  Aylesbury  went  away 
about  that  time,  and  that  he  did  not  see  Mr. 
Goodman  there  at  all,  nor  ever  in  his  life  till 
now ;  neither  does  he  remember  that  any  body 
ciflM  to  theka  after  dmaeri  andif  any  firesb 
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man  had  then  come  in,  he  thinks  he  shouM 
(going  ofWn  into  them)  have  known  htm  ;  and 
says,  thai  be  attended  this  company  onW :  and 
be  bad  scea  sir  iohn  Freind  and  sir  VVilliam 
Parkyns  tliere  before. 

Then  Mr.  Cook,  the  master  of  the  bouse, 
was  produced,  and  he  names  aH  the  eight 
persons  that  did  dine  there ;  and  so  for  he  con-* 
firms  the  king's  evidence:  he  thinks  that  my 
lord  of  Aylesoary  and  my  lord  Montgomery 
went  away  privately  (as*  it  seems  they  had 
come)  in  a  hackney-coach,  and  that  it  was 
about  fooro'dook  ;  and  he  says,  he  did  not  see 
Mr.  Goodman  there,  and  he  does  not  know 
that  he  ever  saw  him  till  now :  bnt  when  he 
was  cross-examined  by  the  king's  counsel,  be 
does  acknowledge  that  he  might  possiMy  come 
in  after  dinner,  and  before  my  lord  of  Ayles- 
bury went  away,  and  be  not  see  htm,  because 
ha  was  not  there  all  the  time  ;  he  says,  sir 
John  Freind  used  to  dine  at  his  house,  and 
oame  to  his  house  once  a-week ;  and  he  had 
seen  some  of  the  rest,  bnt  theV  did  not  fte« 
({uent  his  house  as  sir  John  Freind  did :  he 
says,  the  company  dined  about  two  o'clock, 
and  the  lest  of  them  staid  till  about  eight  or 
nine,  and  that  the  door  was  shut  as  is  usual 
when  company  is  in  a  room,  bnt  nobody  waa 
forbid  to  come  there. 

Bot  to  establish  tiie  credit  of  the  evidence 
on  the  king's  part,  they  did  produce  Mr. 
Goodman  and  Mr.  Punier  again :  Mr.  Good- 
man doea  acknowledge  so  for  to  be  true,  that 
my  lent  of  Aylesbury  went  away  first ;  but 
says,  that  himself  was  not  wholly  a  stranger  te 
this  house,  for  he  had  dined  there  four  or  five 
times  with  sir  John  Freind ;  and  particularly 
one  time,  he  being  sick,  and  asking  for  some 
brandy,  the  master  of  the  house  said  he  would 
help  him  to  some  of  the  best  in  England,  and 
Mr.  Goodman  would  have  bought  some  Of  him. 
But  the  mast^  seems  not  to  own  that,  and 
says,  he  does  not  remember  any  thing  of  it. 

But  then  comes  Mr.  Porter  again,  and  he 
says  positively,  that  Mr.  Goodman  was  there, 
and  that  he  did  speak  with  the  company,  and 
oom|dimented  my  lord  of  Aylesbury  when  he 
went  away,  and  went  part  of  the  way  towards 
the  stairs  with  him  ;  and  he  does  weU  remem^ 
her  it  by  this  token,  that  when  Mr.  Porter  was 
told  Mr.  Goodman  was^bdow,  he  mentioned 
him  in  the  company  a^h  trusty  man,  that  waa 
fit  for  the  conversation,  and  then  Mr.  Porter 
went  and  fetched  him  up ;  and  Mr.  Goodman 
was  there  near  two  honrs,  and  they  discoursed 
all  this  matter  in  that  time,  in  the  presence  of 
the  prisoner  and  the  rest ;  and  he  savs  it  was 
about  six  o'clock  before  my  lord  of  Aylesbury 
and  my  lord  Montgomery  went  away,  an4 
then  there  was  opportunity  enough  tor  this 
d^urse  and  consult  that  they  spMk  of. 

The  prisoner  has  offered  another  sort  of 
evidence :  fint,  the  confidence  of  his  own  in- 
nocence, that  be  was  abroad  three  weeks  afbr 
this  conspiracy  was  discovered;  and  they  have 
produced  Mr.  Treganna,  Mr.  Peachy,  and 
Blf ,  Nlehollsi  who  prove  thai  he  never  ab« 
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teoodeU,  but  WMftbroftdy  »iid  Bppntfed  openly  * 
(Ibr  three  weeks  after)  till  sticb  time  as  be 
WIS  taken.  This  Ibe  king's  counsel  say  is  no 
fuwoftbat  be  is  noigailty»  and  tbeir  evidence 
untrue.  Tbey  say  be  might  have  a  eonfi- 
dence,  and  tbe  raifcer  heeauae  he  is  net  cbatged 
with  the  assassination ;  for  at  that  time  these 
witnesses  sneak  of,  nothing  was  disooversd 
and  poUic  out  the  assassination ;  for  it  was 
before  sir  John  Freimi's  trial;  nod  then  was 
the  great  discovery  of  the  secret  of  the  in^ 
vaston. 

Then  be  shews  farther  as  to  bis  converBation» 
that  be  is  a  man  of  a  very  sober  life«  never  was 
known  to  swear,  that  be  drinks  hot  little,  and 
is  a  godly  man,  and  oflen  says  bis  prayers. 
As  to  that,  the  king's  oonnsel  on  the  other  side 
tell  you,  that  has  been  preteodcnl  to  by  other 
people  toa;  aod  the  question  ]k  not  about 
roligion,  but  this  fact  ilvst  you  are  now  to  try. 
Whether  be  be  so  religious,  or  no,  as  he  pre- 
tends, or  whether  lie.be  sincere  in  bis  devotion, 
that  is  not  so  much  the  matter  now ;  but  tlie 
question  is.  Whether  be  has  offended  in  this 
(iod  dl  lie  stands  accused  ?  They  produce  a 

rtlemsn,  one  Mr.  Uaroond,  and  be  sajrs  that 
is  a  very  conscientious  man,  and  partica- 
larly  is  a  « rent  lover  of  bis  country  \  and  he 
has  often  beard  him  declare  a  detestation  of 
an  invasion  by  a  French  force,  and  wish  sue* 
cess  to  the  fleet ;  but  that  which  be  remem- 
bers chi,dly,.iiias  about  the  time  of  the  dis- 
covery of  tnis  plot.  The  king's  counsel  an- 
swerto  this,  that  a  man  may  use  snch  kind  of 
ejrpressions,  perhaps,  to  cover  his  guilt ;  and  in 
the  rept)r  to  sir  Bsrtlioloqiew  Shower's  obser* 
vatious,  it  was  taken  notice  of  by  Mr.  Solicitor, 
(what  we  all  cannot  but  remember)  that  the 
like  evidence  was  given  as  to  sir  Joun  Freind, 
that  be  did  detest  sn  invasion,  and  was  present 
fit  the  oommon-prayer  when  king  William 
*  was  prayed  for,  and  deohred  against  Pkits  ; 
and  that  if  tbey  catcbed  him  in  the  corn  they 
might  put  bim  in  the  pound.  These  tilings  a 
inan  might  say,  and  it  is  the  lightest  evidence 
that  osn  be  given,  being  discourses  out  of 
meq'sowo  mouths,  who  will  never  proclaim 
their  own  guilt ;  and  therefore  it  is  the  weak- 
est defence  that  can  be  <^ered.  But,  gentle- 
men, yon  are  to  consider  the  other  evidence 
Ibat  has  been  produi  '  by  the  prisoner,  given 
by  several  witnesses,  ana  who  are  upon  tlieir 
oaths  now  as  well  as  the  king's  witnesses. 
And  his  counsel  say  their  witnesses,  but  par- 
ticularly the  three  upon  whom  they  chiefly 
vely,  have  no  objection  m^e  out  against 
Ihem  ;  i^id  no  man's  testimony  ought  to  be 
presumed  to  be  false.  And  it  must  be  taken 
notice  of,  that  tbey  can  speak  only  according 
to  their  belief,  grounded  on  their  observiition 
and  memory,  that  they  did  not,  so  far  as  they 
observed,  or  remember,  see  Mr.  Goodman 
there,  as  it  was  most  probalio  they  should  if 
be  bad  been.  Bfit  it  is  possible  they  might 
overlook,  or  forget;  the  rather  for  that  tbey 
weie  not  of  the  company,  but  in  and  out,  up 
and  down ;  and  Mr.  Goodman  was  not  there  at 


dnaer,  when  their  attendanm  wai  Ixed  an4 
constant 

It  ought  to  be  considered  also,  that  here  ara 
several  drcnmstanoes,  some  of  which  seem* 
very  pregnant  It  is  agreed  on  all  banda,  thai 
the  prisoner  dined  there  wiih  those  other, 
seven  persons,  concerning  four  of  whom  we 
moat  condudo  nothing ;  mit  concerning  thre* 
of  them  we  in  this  court  may  take  notice,  they, 
are  attainted  of  high-treason,  and  so  it  ia  evi« 
dent  that  the  prisoner  was  for  a  long  time  a 
companion  of  three  traitors,  aod  had  a  conver- 
sation with  tliem.  1  do  not  And  that  he  had 
any  occasion  to  be  tliere  ;  nor  any  of  tlie  rest 
of  the  corapaoy.  Concerning  my  lord  of  Ayles- 
bury, indeed,  it  is  said  he  proposed  to.  treat 
about  a  hogshead  of  white  wine.  But  that 
seems  to  be  casual,  and  not  the  end  of  bis 
coming,  and  dining  with  this  company  there* 
But  be  that  how  it  will,  that  relates  to  bis 
lordship  alone.  But  for  the  othcra  1  do  not 
find  they  do  nretend  any  occasion  of  meet** 
ing  there  ;  and  therefore  it  leaves  it  the  mom 
suspicious :  and  it  is  the  more  so,  because  it 
was  managed  so. privately  and  cautiously^ 
They  were  not  attended  according  to  their 
qualities.  The  lords  went  away  tocher  in  % 
hackney-coach  that  was  called,  as  they  had 
come  thither  in  another.  The  rest  thought  fit 
to  stay  there  till  it  was  dark :  and  as  soon  as  it 
was  so,  went  away.  There  was  some  ei^-t 
traordinary  cause  for  all  this.  It  did  import 
the  prisoner  to  shew  that  it  was  for  spme  good 
cause  and  purpose. 

And  further,  it  is  observable  that  this  bouae 
was  a  place  which,  as  the  master  says,  none  oC 
this  company  did  use  to- resort  to  except  wot 
John  Freind:  which  makes  it  probable  (thin 
being  a  boose  that  sir  John  Freind  frequented^ 
ftnd  none  of  the  others)  tliat  he  bespoke  this 
place,  and  brooffbt.tbe  rest  tliitber :  and  if  it 
were  so,  that  makes  it  more  probable  that  them 
was  such  a  treason  there  to  be  batcbedt  as  ia 
evidenced  by  the  kmg's  witnesses;  for  you 
may  remember,  and  it  appearg  by  the  record  in 
this  court,  that  sir  John  Freind  was  indicted  and 
attainted  (not  for  the  assassination,  but)  for  the 
treasou  for  which  the  prisoner  is  now[a-try  ing,  an 
invasion  that  was  to  be  supported  with  an  insur- 
rection. Now  if  sir  John  Freind  waa  chiefly 
acqj^ainted  with  this  boqse,  and  brov^t  this 
company  together,  it  is  very  probable  it  waa 
about  this  busiuess  which  sir 'John  Freind  was 
so  concerned  in.  Aod  that  he  is  attainted  for 
it,  appears  upon  the  record  betbre  us ;  which 
should  be  read :  but  that  the  prisoner's  coun« 
sel  admit  it,  and  are  so  far  satisfied  in  it,  that 
they  won't  arraign  t^e  verdict ;  nay  they  did 
acknowlrflqr  (hat  thm  was  a  plot »  and  there 
was  uo  doubt  of  it,  there  was  such  a  plot. 

Now  tbe^,  Gentlemen,  here  it  is  certainly 

S roved  bv  these  two  witnesses,  (and  not  gain- 
lid  by  tue  prisoner's  own  wi messes)  thattber^ 
was  such  a  meeting,  aod  that  the  prisoner  was 
there ;  and  they  both  have  positively  swor* 
that  this  treason  waa  cooomitted  there.  .  Yo\t 
have  heard  what  has  been  objected  (o  ^h^ 
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crodil;  Uiey  liftte  dafirerad  iMr  ttttimony 
upon  their  oaths,  and  iq,  gentlatnett,  yoa  are 
qpoD  joar  oatba ;  ii'  you  are  eatiallfd  and  can 
take  It  upon  your  canacieQces,  that  theiie  two 
witnoneaarBi  or  any  one  of  them  is,  (ifaaoh  dia* 
tinotion  can  poeaibly  be  wade  in  this  caae)  then 
yi>u  «r8 10  acquit  the  piifloner ;  bat  if  you  are 
■atiBfied,  and  think  they  hare  swoni  (rucTy  you 
are  to  find  him  guilty. 

Just  Rokthy,  Nay,  if  one  be  forsworn,  both 
are ;  for  the  evidence  ia  intirelv  in  alt  parts  the 
same;  and  if  Mr.  Goodman  oe  perjured,  Mr. 
Porter  is  so  too. 

Hir  B.  Shower,  Forsworn  and  perjured  are 
bard  words ;  we  only  say  mistaken. 

Just.  Rokeby.  Well,  thai  objection  goes  to 
one  as  well  as  the  other. 

L.  C.  J.TVe^y.  ft  must  be  so,  since  they 
speak  of  tbe  same  joint  matter,  vik.  their  beiog 
together  in  company.  If  Mr.  Porter  says 
true,  when  he  swears  that  Mr.  Goodman  was 
there  with  him  and  the  rest,  Mr.  Goodman  must 
say  true  when  he  swears  that  he  was  there  with 
>fr.  Porter  and  the  rest.  There  was  one  thine 
th  f  forgot :  sir  B.  Shower  observed,  that  it 
ipitfbt  be  an  invention  of  captain  Porter,  because 
henveih  it  in  |)ointof  time  to. the  month  of 
May,' that  he  does  not  say  it  was  in  April ;  for 
liiat  then  it  would  be  within  the  pardon,  which 
extends  to  April  29,  last  year ;  nor  would  lie 
lay  it  in  June,  for  then  he  was  in  Newgate,  and 
others  of  them  were  dispersed  by  reason  of  a 
riot  ^mmitted  to  Drury-laiie :  and  this  sir  B. 
IShower  alledges,  was -a  piece  of  skill  and  con- 
triTance :  but,  really,  this  is  a  piece  of  inge- 
nuity in  himself:  lor,  bcshles  that  the  king's 
witnesses  a(Hrm  positively  that  it  was  in  May, 
and  remember  it  by  a  certain  token,  viz.  That 
it  was  within  a  very  few  days  aOer  the  king 
went  be^'ond  sea,  one  or  two  of  the  prisoner's 
witnesses  (Crawford  I  am  sure)  did  sny  that 
this'meetlng  was  this  time  twelve-month,  and 
you  know  we  are  now  near  mid-May. 

Seij.  DarnalL  If  you  believe  our  drawers 
for  pavt,  you  must  believe  them  for  all. 

Ati.  Gen.  No,  not  so :  my  lord  speaks  only 
where  they  concur  with  our  evidence.  It  were 
strange  to  expect  wc  should  disbelieve  or  doubt 
what  the  witnesses  on  both  sides  affirm  to  be 
true:-  but  1  do  not  think  it  would  be  to  tbe  ad- 
vantage of  the  prisonef,  it'  what  his  counsel 
profioseth  were  agreed  to,  viz.  That  the  draw- 
ers (and  their  master  too)  shonld  be  believed 
for  all  they  sav,  provided  equally  the  king's 
witnesses  should,  in  Hke  manner,  be  believed 
for  what  they  say.  For  the  main  tlting  con  • 
troverted,  is,  Whether  Mr.  Goodman  were  at 
this  meeting?  These  witnesses  for  the  prisoner 
S9y»  they  did  not  see  him  there ;  at  least  they 
do  not -remember  it.  Mr.  Porter,  and  Mr. 
Goodman  himself  says,  he  was  there.  Now, 
thcte  things  agreed,  and  admittctl,  wonid  make 
a  very  consistent  clear  evidence,  that  Mr.  Good- 
man was  there,  tbouffh  the  master  and  drawers 
did  not  observe,  or  iH)  not  {^member  hla  being 
Ibero. 
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(Then  an  officer  was  sworn  to  keep  the  Jury, , 
who  withdrew  to  consider  of  their  Verdict,  and  ' 
about  three  quarters  of  an  hour  after  returned 
into  court] 

CL  of  At.    Gentleman^  answer  to  yom  - 
names.    Henry  Sherbrpok. 

Mr.  Sherbrook,  Here.  And  ao  of  the  rast, 
&c. 

CL  qfAr.  Are  you  all  agreed  of  your  ver« 
dictP'-Jvry.  Yes. 

CL  i^Ar.  W  ho  shall  aay  for  yon  f 

Jury,  Our  Foreman. 

CLofAr,    Set    Peter  Cook   to  tbe   bar. 
[Which  was  done.]    Peter  Cook,  hold  up  thy* 
hand.    fWhich  he  did.]    Look  upon  the  pn« 
soner ;  how  say  you,  is  he  guilty  of  tlie  high- 
treason  whereof  be  stands  indicted,  or   not . 
guilty  ?—For«iwin.  Guilty. 

CL  of  Ar,   What  ffojoda^or  chattels,  lands  or 
tenements  had  he  at  the  tisne  of  the  treason  ? 
committed,  or  at  any  time  sinoe  P  . 

Foremt^n*  None  to  our  knowledge., 

CL  rf  Ar,  Then  hearken  to  your  verdict  aa 
the  court  has  recorded  if:  yon  say  that  Peter 
Cook  is  guilty  of  the  high-treason  whereof  he 
stands  indicted,  but  that  he  had  no  goods  or, 
chattels,  lands  or  tepements  at  the  time  of  the 
high 'treason  committed,  or  at  any  time  since) 
to  your  knowledge ;  and  so  you  say  all? 

Jury.  Yes. 

CL  of  Ar.  Gentlemen,  the  court  dismisses, 
you,  and  thanks  you  for  your  service.  [Then 
the  court  adjourned  till  5  o'clock  in  the  even«] 
iog.] 

Post  M£RmiEM. 

About  6  o*ctock,  the  Court  being  by  procla-' 
matioB  resumed,  the  prisoner  convicted  was' 
brought  to  the  bar  in  order  to  judgment. 

CL  of  At.  Peter  Cook,  hokl  up  thy  hand. 
[Which  he  did.]  Thou  stand'st  convicted  of 
high-treason,  for  compassing  and  imagining 
the  death  of  his  majesty  king  William  the  3rdy 
aud  for  adhering  to  the  kinff'a  enemies :  what 
cau'bt  tliou  say  for  thyselfit  why  the  court 
should  not  give  thee  judgment  to  die  according 
to  the  law  ? 

Cook*  My  lord  mayor,  my  eyes  are  very 
bad,  therefore  I  desire  your  lordship  would  be 
pleased  to  take  this  paper,  and  that  it  may  he 
read.  > 

CL  cfAr,  Have  *you  any  thing  to  aay  in 
arrest  of  judgment? 

Cuok.    I  desire  my  Paper  may  be  read. 

[It  was  handed  up  to  the  court,  and  then  de- 
Uvered  down  to  Mr.  Attorney  General,  and 
the  king's  counsel,  but  not  openly  read.] 

Recorder,  [Sir  Salathiel  Lovelt. j  Mr.  Cookn 
the  court  have  read  your  paper  you  sent  upf 
and  have  communicated  it  to  the  king's  coun- 
sel ;  if  you  have  anv  thing  to  move  m  an  ar<* 
rat  of  judgment,  tnis  is  your  time,  and  we 
will  hear  you ;  but  as  for  any  representation 
of  your  caae  to  any  others,  that  must  be  con- 
sidered of  afterwards  j  you  are  now  called  to 
yourjadgment* 
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Cook,  I  did  aotknow  that  I  might  oSer  a»y 
thing  afierwards;  but  if^oarlonbhips  thiBK 
fit  to  communicate  ^at  to  my  lord  juatioes,  I 
submit  it  to  you. 

Recorder,  Mr.  Cook,  there  is  nothing  ap- 
pears  upon  this  paper  that  k  metier  of  law, 
and  so  not  serf  ioeable  to  you  now,  and  there- 
fore what  yon  desire  in  it  the  court  will  eoosider 
of  afterwards. 

Cook.  I  do  not  understand  the  law,  my 
lord,  but  I  hare  heard  the  court  ought  to  be  of 
couusel  for  the  prisoner,  and  i  desire  i  may 
not  suffer  by  my  ignorance. 

Recorder,  I  declare  it,  for  my  part,  I  know 
nothing  that  you  can  hare  any  advantage  of  in 
arrest  of  judgment ;  if  I  did,'  yon  should  not 
lose  the  benefit  of  it,  and  you  have  had  your 
counsel  assigned,  who  hare  pleaded  for  you 
without  reitraint ;  attd  if  there  had  been  any 
matter  of  law  that  would  hare  arailetl  yon  in 
the  arrest  of  iudgment,  no  doulit  they  would 
hare  laid  hold  of  that  advantage  for  you. 

Cook.  I  cannot  tell|  my  lord,  what  is  matter 
'of  law. 

Aii.  Oen,  Your  lordship  observes,  they  took 
ail  the  objections  that  they  could  to  the  mdiet- 
ment,  but  there  was  none  that  they  could  fix, 

CL  ofAr.  Then,  crier,  make  proclamation. 
[Which  was  done  on  both  sides  of  the  court.] 

Crier.  O  yes.  Alt  manner  of  persons  are 
commanded  to  keep  silence  while  judgment  is 
ib  giving,  upon  pohi  of  imprisonment. 

Cook,  My  lord,  may  I  have  my  paper 
again? 

Recorder.  If  yon  think  it  may  be  any  ser- 
vice to  you  to  leave  it  with  the  court,  you  may 
do  80 ;  or  if  you  desire  it,  you  shaU  have  it 
i^in. 

Cook.  I  desire  your  lordship  to  keep  it. 

Recorder.  I  will  receive  it,  and  it  shall  not 
be  buried,  I  assure  you. 

Cook.  I  do  not  hear  what  the  court  says. 

Recorder.  You  say  you  ditl  not  hear  what 
was  said  to  you :  if  yon  desire  to  have  your 
paper  again,  you  shall  have  it ;  but  if  yon 
desire  to  have  it  communicated  above,  the 
court  wilt  consider  it,  and  take  care  of  that 
too. 

Cook,  I  derire  your  lordship  would  do  it. 

Then  the  Recorder  proceeded  to  give  judg- 
ment 

Recorder.  Mr.  Cook,  1  think  it  useftil  to 
the  public,  and  also  at  this  time  to  you,  to  ob- 
serve. That  the  reign  of  the  late  king  James 
tras,  throughout,  one  entire  design  and  pnyect 
fbnned,  in  conjunction  with  the  French  king, 
totally  to  subvert  our  religion,'  laws,  and  liber- 
ties; which  grew  so  apparent  to  the  subjects  of 
ihcM  nations,  in  so  many  instances  of  fand  con- 
sequence, managed  in  such  a  method,  and  ad- 
Tanoed  so  far,  Siat  the  people  of  these  king- 
doms, of  all  qualities,  ranks  and  degrees,  otd 
find  it  absolutely  necessary  for  the  preserva- 
tion of  themselves  and  the  neighbouring  na- 
tioos  DOW  in  alliance  with  ns,  to  pray  in  aid  of 
the  then  prince  of  Oiange,  as  a  person  not 
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only  nearly  aiRed  to  this  crown,  hot  also 
mtirely  in  the  interest  of  these  kingdoms,  and 
those  neighboaring  princes  and  countries  that 
lay  exposed  to  the  violence  and  ambitJous  in- 
siHts  of  Prance.  And  the  hyve  which  that  noMe 
prince  did  bear,  not  only  to  us  but  to  our  neigh" 
ooars  also,  disposed  him  to  embrace  that  invi- 
tation ;  upon  whose  arrival  here,  that  prede- 
CMsor,  from  motives  that  were  invisible,  de- 
clined the  kingdom  and  the  government,  and 
left  the  people  to  themselves ;  whereupon  his 
present  mnjesty  was  necessarily  and  rightfully 
placed  n|K>n  that  throne  he  so  well  deserved  : 
And  this  is  now  that  king,  for  whose  preserva- 
tion all  ffood  people  have  associated,  and  spare 
neitlicr  lives  nor  treasure  to  support  and  to 
continue  iu  the  government ;  and  ibis  is  that 
king  whom  tou  have  traitorously  conspired, 
not  only  to  dethrone,  but  also  to  destroy ;  and 
this  is  that  people  that  you  would  have  to  swiui 
in  blood,  and  lose  their  religion,  liberty,  and 
property.  These  matters  need  a  history  to 
relate  at  large ;  I  only  touch  them  shortly,  to 
move  good  men  to  rejoice  in  their  deliverance, 
and  to  move  you  seriously  to  reflect  U|)oa  the 
heinousncss  of  your  crime. 

Mr.  Cook,  you  are  an  Engltshmani  and 
must  needs  know,  thst  in  this  phice  we  fre- 

Sucutly  condemn  to  death  clippers,  coiners, 
licves,  and  robbers,  and  other  such  like  crimi- 
nals, and  that  justly  and  necessarily  too,  for 
the  preservation  of  the  innocent,  and  for  the 
common  good.  Of  what  condemnation  must 
you,  and  such  as  you,  be  worthy  then,  who 
nave  so  horridly  endeavoured  and  designed  the 
fatal  ruiu  and  destructionof  your  own  native 
country,  and  to  render  your  fellow- suljeds  a 
miserable  prey,  and  at  the  best  to  become 
slaves  and  vassals  to  a  foreign  prince  ? 

Let  me  also  mind  you,  that  nothing  is  mora 
sure,  than  that  after  this,  you  must  receive  a 
judgment  in  another  world ;  and  if  that  pass 
Bgamst  you  too,  that  sentence  will  be  most 
terrible,  and  your  suficriogs  without  end:  And 
therefore  I  do  advise  you  to  employ  the  few 
days  you  have  yet  to  live  in  preparation  for 
your  future  happiness,  which  cannot  be  duly 
done  without  a  full  confession  of  this,  as  well 
as  other  crimes  you  have  been  guilty  of :  I 
therefore  charge  it  to  you  as  your  duty,  and 
leave  it  with  yon  at  your  utmost  peril,  that  you 
honestly  and  faithfully  discover  all  you  know 
of  this  mhuman  and  traitorous  conspiracy,  and 
all  the  persons  that  yon  do  know  to  be  guilty 
of  it :  This  will  be  the  greatest  service  you  can 
do  in  this  world,  and  will  be  the  best  prepara-« 
tory  step  that  you  can  take  towards  a  better. 
And,  Sir,  there  now  remains  no  more  for  me 
to  say,  but  to  pronounce  that  Sentence  on  you 
which  the  law  directs:  and  that  ia  this : 


<  That  you,  Peter  Cook,  b^  taken  hence  to 
the  place  from  whence  you  came,  and  thenc« 
be  drawn  upon  a  hurdle  to  the  place  of  exe- 
cution, where  yon  are  to  he  hanged  by  the 
neck,  and  cnt  down  before  you  be  dead ;  thaS 
your  bowda  be  taheii  out,  and  your  privy* 
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*  memben  cot  from  your  body«'ftnd  both  burnt 

*  in  yottr  sight ;  that  your  beM  be  cut  off,  aD<l 

*  vour  body  divided  into  four  quarters,  which 

*  head  aod  quarters  are  to  be  at  the  king's  dia* 

*  posal ;  and  God  AJinighty  have  mercy  upon 
<  your  sod.' 

Cook,  I  beg,  if  ^our  lordship  please,  that  I 
may  have  my  relations  and  friends  come  to  see 
me,  and  some  divines,  the  better  to  prepare  me 
for  another  world. 

Recorder,  Mr.  Cook,  if  you  will  give  the 
names  of  those  that  yoo  would  have  come  to 
you  to  the  officer,  care  shall  be  taken  in 
It ;  and  you  will  not  be  denied  any  reasonable 
helps  that  may  be  had  for  your  preparation  for 
eternity. 

AH»  Gen.  It  is  not  fit  he  should  be  denied 
any  reasonable^  help;  but  in  the  mean  time 
there  is  reason  for  the  government  to  be  cau* 
twus,  upon  the  account  of  what  has  notorious- 
ly past  m  the  case  of  some  others. 

Rectfrder,  'If  he  give  in  the  names,  it  will 
be  considered  of,  and  care  taken  that  nothing 
be  done  but  what  b  ressonable  and  safe. 

Then  the  Prisoner  was  taken  from  the  bar, 
and  the  Court  proceeded  to  what  was  remain- 
ing of  the  business  of  the  sessions. 

He  was  aflerwards  pardoned,  upon  condition 
of  transporting  himself,  and  never  returning 
any  more  to  England. 


The  following  Article  (undated)  is  published 
in  Dairy mple's  Memoirs,  Appendix  to  part  2, 
book  7. 


Extract  tf  the  Examinatione  mui  CanftmUme 
qf,Feter  Cook,  sontonr  Miiet  Cook,  He 
was  condemned  for  the  Agiaesination  Piot^ 
but  afterwardt  pardouedm 

<<  He  gives  an  account  of  his  having  bee^  ia 
Prancf*,  several  years  ago ;  that  he  went  on 
my  lady  Philips  her  business,  but  beine  there* 
was  introduced  to  king  James,  and  earned  over 
the  compliinenis  of  several  persons  to  the  king; 
particularly  from  archbishop  Sandcrofl,  lord 
Ailesbury,  lord  Montgomery,  sir  John  Fen- 
wick,  lord  Clarendon,  lord  LitcbGeld,  lord 
Huntingdon,  lord  Weymouth,  sir  Edward 
Seymour,  and  others;  be  brought  back  mes-* 
sages  to  some  of  them,  and  was  bid  to  see  the 
marquis  of  Halifax,  as  being  a  man  of  honour^ 
who  received  him  very  civilly;  he  brought 
over  instructions  from  Kin£[  James  for  the  bor-. 
rowing  6,000/.  they  were  directed  to  lord  AiJes- 
bury,  lord  Litchfield,  and  lord  BrudensU,  but 
they  all  excused  it. 

'^^  Mrs.  Iron  sent  him  advice  of  the  La  Hcwnie 
business,  which  he  communicated  to  lord  jSa-. 
lifax,  whereupon  he  found  Uim  uneasy  at  hiai 
staying  longer  with  him,  and  told  him  he  knevr 
what  he  had  to  do. 

*'  He  says  at  that  time,  there  was  a  meeting 
at  a  tavern  in  Holborn,  where  were  the  Ibro, 
Brudenell,  sirTlieophilus  Ogelthorpe,  sir  Fran- 
cis Windham,  mnjor  George  Mathews,  Mr« 
Bruce,  colonel  Fountaine,  one  Holmes,  and 
several  others:  they  advised  with  one  another 
what  they  should  do  upon  that  invasion ;  it 
wss  resolved  those  who  had  horses  should  ren-. 
dezvous  towards  Cane  wood,  and  those  who 
had  none  should  get  near  the  Tower,  to  join 
with  sir  John  Freind's  party.  There  was  a 
rcffiroent  lined  with  yellow,  which  they  were 
told  they  myj^bt  depend  upon." 
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TuuRSDAY,  April  30y  1696. 

JLHIS  day  the  Keeper  of  Newgate  brought 
to  the  bar  of  the  court  of  King's- bench  Alex- 
ander Knigbtley^  by  virtue  of  a  writ  of  Habeas 
Corpus,  issuing  out  of  that  court  for  that  pur- 

Cose,  to  be  arraigned  upon  an  indictment  of 
igh  treason  found  against  him  at  the  sessions 
of  Oyer  and  Terminer,  bolden  for  the  county 
of  Middlteex ;  which  indictment  by  writ  of 
Certiorari  was  removed  into  the  King's-bench. 
The  return  of  the  Habeas  Corpus  was  deliver- 
ed, and  then  the  prisoner  was  arraigned  thus. 

C/.  tfAr.  Alexander  Knightley,  hold  up 
thy  band.  ^Whicb  he  did).  Thou  standest  in* 
dieted  by  the  name  of  Alexander  Knightley, 
late  of  the  parish  of  St.  Paul  Covent-GiBrden, 
in  the  count  v  of  Middlesex,  gent,  for  that  you 
not  having  the  fear  of  Gud  in  your  heart,  nor 
vagliing  the  duly  ot'your  allegiance^  but  being 


moved  and  seduced  by  the  instigation  of  the 
devil,  as  a  false  traitor  against  the  rooatserener 
most  illustrious,  and  most  excellent  prince,  onr 
sovereign  lord  William  the  third,  by  the  grace 
of  God  of  England,  Scotland,  France  and  Ire- 
land king,  defender  of  the  faitli,  &c.  your  so* 
preme,  true,  rightful,- lawful  and  undoubted 
sovereign  lord,  the  cordial  love  and  tme  and 
due  obedience,  fidelity  and  aUegiaace,  which 
every  sal^ect  of  our  said  lord  Uie  king,  thai 
now  is,  towards  him  our  said  lord  the  king 
should  bear,  and  of  right  om^ht  to  boir,  with- 
drawing, and  utterly  to  extinguiah,  intendiDg 
and  contriving,  and  with  all  your  foaee  pur- 
posinff  and  desigiiiiuf  the  govemnent  of  thia- 
icingifom  of  Englaiid,  under  him  oar  said  hnil 
the  long  that  now  is,  of  right,  duly,  faappUy, 
and  .very  well  pstabliahed,  sllogeiher  to  subvert, 
chai^,  and  ahec,  as  also  iM.same  our  lord 
thekmgto  death  and^aljkitnictioAto  put 
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aad  bringf,  tod  bis  faithfal  rabyects,  and  the  \ 
fteemeo  of  this  kingrdotn  of  England,  into  iu- 
tolera^le  and  must  miserable  slavery  to  Lewis 
toe  French  kine  to  subdue  and  inthral ;  tlie 
tenth  day  of  Fmaary,  in  the  seventh  year  of 
llie  reig^  of  onr  said  sovereign  lord  the  king 
that  now  is,  and  divers  other  days  and  times 
as  well  befbre  a^  after,  at  the  parish  of  St. 
Paul  Covent  Garden  aforesaid,  in  the  county 
siforesaid,  falsely,  maliciously,  devilishly,  and 
traitorously  yon  did  compass,  imagine,  and 
^ntrive,  purpose,  design,  and  intend  our  said 
'  sovereign  lord  the  king  that  now  is  to  slay, 
kill,  and  murder,  and  a  .miserable  slaui^hter 
tfmong  the  faithful  subjects  of  our  said  lord  the 
king,  throughout  this  whole  kingdom  of  Eng- 
land, to  make  and  cause ;  and  your  said  most 
wicked,  most  impious,  and  devilish  treasons, 
Und  traitorous  oom passings,  contrivances  and 
purposes  aforesaid  to  i\jlm,.perfect,  and  bring 
to  effect,  yon  the  said  Alejcander  Knightle^  af- 
terwards, to  wit,  the  same  tenth  dav  of  Fe- 
Hruary,  in  the  year  aboveftaid,  at  the  parish 
tftbresaid,  Tn  the  county  aforesaid,  and  divers 
iHher  davs  and  times,  as  well  before  as  after, 
there  and  dsew here  in  the  same' county,  falsly, 
inatictousljr,  advisedly,  secretly,  traitorously, 
aihd  with  force  and  arms,  with  very  many 
dther  traitors  to  the  jurors  unknown,  did  meet, 
propose,  treat,  consult,  consent,  and  agree  him 
'  our  said  lord  the  king  that  now  is,  by  lying  in 
.  vrait  and  deceit,  to  assassinate,  kill,  and 
murder ;  and  that  execrable,  hOk-rid,  and  de- 
tes^ble  assassination  and  killing  the  sooner  to 
execute  and  perpetrate,  afterwards,  to  wit,  the 
Ame  day  and  year,  and  divers  other  da3's  and 
times,  at  the  parish  aforesaid,  in  the  county 
itforesairl,  traitorously  yon  did  treat,  pro- 
line, and  '  consult  with  thosfe  traitors,  of 
the  ways,  manner,  and  means,* and  the  time 
and  place  where,  when,  bow,  and  in  what 
iinniner,oarli^d'lirover^1gti  lord  the  king,  so 
by  lying  in  wait,  might  be  slain  and  killed  ; 
l^ld  that  you  did  consent,  agree,  and  aasent 
with  the  same  traitors,  that  foily  men  on  horse- 
back, or  thiveabeuts,  pf -  whoiu  you  the  raid 
Alexander  Knightley  were  to  be  one,  with  guns, 
aauakels,'  and  pistols,  charged  with  gunpowder 
and  leaden  bullets,  and  with  sworus,  rapiers, 
and  other  arms  armed,  shouM  lie  in  wait  and 
be  in  ambush,  the  same  our  lord  the  king  in 
his  coach  benf  when  he  should  go  abroad  to 
attack ;  and  that  a  certam  and  competent  num* 
her  of  thoae  men  so  armed,  upon  the  guards 
of  onr  Bald  lord  the  khig,  him  then  attending*, 
and  beinff  with  him  should  set  u|)On,  and  shonkl 
ft^t  with  them  and  subdue  them,  whilst  others 
ofthe  same  men  so  armed,  him  onr  said  lord 
the  king  should  assassinate,  kill,  slay,  and 
murder^  and  you  the  said  Alexander  Knight* 
ley«  your  treasons  and  all  your  traitorous  in- 
tentions, designs,  and  contrivances  afbieiaid 
to  execute,  perform,  iulfil,  and  bring  to  efibot, 
Mterwards  to  wit,  the  aforesaid  tenth  day  of 
.pyebmary,  m  the  seventh  year  aboTesaia,  at 
the  parish,  aforesaid,  in  Ae  county  aforanid, 
honea^'  aad^  vary  many,  anasi  gansi 


muskets,  rapiers  and  aworda,  add  odidr  wea* 
pons,  ammunition,  and  warlike  things,  and  mi- 
utary  instruments,  falsly,  maliciously,  secret- 
ly, and  traitorously  yon  did  obtain,  buy,  gather 
tocher,  and  procure,  and  to  be  bought,  ob- 
tained, ^bered  together,  and  procured,  did 
cause,  with  that  intent  to  use,  employ,  aud  be- 
stow them  in  and  about  the  detestable,  horrid, 
and  execrable  assassination,  killing,  and  murder 
of  our  said  loni  the  king  that  now  is,  as  al'ore- 
said  ;  and  the  same  premisses  the  more  safely 
and  surely  to  execute^  do,  and  perform,  you 
the  said  Alexander  Knightley,  with  one  Ed- 
ward Kin^,  late  for  high  treason,  iiS  contriving 
and  conspiring  the  death  o(  our  said  lonl  the 
king  that  now  is,  duly  convicted  and  attainted, 
by  the  consent  and  assent  of  divers  ofthe  trai- 
tors and  conspirators  aibresaid,  in  the  said  tf  nth 
day  of  February,  in  the  seventh  year  aboxcsaid, 
traitorously  did  go  and  come  to  the  place  pro- 
posed, wher^such  intended  assas«;uation,  kill- 
ing, and  murder  of  our  said  lord  the  king,  by. 
lying  in  wait,,  should  be  done,  performed,  and 
committed,  to  view,. search,  ,aud  ohscr^-e  the 
couvehiency  and  fitness  of  Ihe  same  place  for 
such  lying  in  wait,  assassination,  and  killing 
there  to  be  made,  performed,  and  committed ; 
and  that  place  so  beiug  seen  and  observed,  af- 
terwards, to  wit,  the  said  day  and  year,  your 
observations  ^hereof  to  some  of  the  said  trai- 
tors and  conspirator  .you  did  relate,  and  im- 
part, to  wit,  at  the  parish  aforesaid,  in  the 
county  afbretS^id,  against  the  duty  of  your  al- 
legiance, and  against  the  peace  or  oOrsaiH  so- 
vereign lord  the  king  that  now  is,  his  crown 
and  mgnity,  and  against  tli^  form  of  th:-  sta- 
tute in  this  case  jnade  and. provided..  How 
say  est  t&ou,  Alexander  Kniglitley,  art  thou 
guihy  of  t^e  high-tresison  Whereof  thou 
staiidest  indicted,  or  Not  Guilty  ? 

Knightley.  Not  guilty.     . 

CL  ^  Ar,   Culprit,  How  will  you  be  tried  ? 

Knightley,  By  God  and  my  country. 

CLofAr.  God  send  yon  a  good  deliver-* 
anoel 

KmgktUy,  "IVitli  submission  to  your  lordship, 
I  did  not  expect,  in  this  weak  cooi^tion  that  1 
am  in,  to  bebsought  at  this  time  to  the  bar  \ 
that  having  taken  me  off  extremely  from  tha 
application  that  I  shmdd  have  otherwise  made 
of  myself  to  my  defence  ;  hot  seeing  there  is 
no  mercy  to  be  had  here,  I  will  endeavour  to 
have  patience,  and  tmdergo  ray  fate  as  well  as 
I  ean. 

L.  C  J.  {Uolt.)  Mr.  Knightley,  yon  have  n<» 
reason  to  find  fault ;  for  when  I  was  acquainted 
you  were  ill,  and  desired  a  phyaicfaui,  1  or- 
dered one  to  be  aent  to  you ;  and  yesterday  in 
the  afternoon  you  aent  word  von  were  so  sick, 
that  yon  could  not  be  bronght  hither  to  day; 
but  your  doctor  was  with  me  last  night,  and 
upon  discourse  with  him,  1  did  apprehend  yoir 
were  notao  ill,  but  that,  eapeciaily  considering 
the  weather,  you  might  very  saftdy  be  brougm 
tothebartoday. 

Knightky,  The  q|«atIemeQ  that  bronght  roe 
the  copy  ofthe  indjctotent  found  me  very  ill^ 
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Mid  I  hftfe  beeo  ill  eter  since  this  day  seven 
niglit. 

L.  C.  J.  Well,  now  let  us  see  what  time  we 
shall  appoint  Ibr  the  trial. 

Aii,  Gen.  (Sir  Thomas  Treror.)  When 
your  lordship  pteaseo  to  appoint. 

L,  C.  J.  I  think  yon  cannot  try  it  till  Wed- 
nesday fortnight. 

Mr.  Ciark.  That  day  is  free,  my  lord.' 

X.  C.  J.  It  heiog  npon  a  Certiorari^  the 
Venire /aeioM  mnsi  be  retamable  upon  a  com- 
hkid  day ;  and  there  must  be  15  days  between 
the  teste  and  the  reCnm. 

Ait,  Gen.  May  it  not  he  Tdesday,  then, 
that  the  jury  appear  P 

JL.  C.  J.  You  cannot  have  it  before  Wed- 
oesilay,  for  that  is  the  return  day. 

Mr.  Cfark.  Tuesday  fortnig^ht  is  appointed 
for  the  trial  between  Pride  and  the  earl  of 
Barti. 

Att.  Gen.  Then  it  must  be  upon  Wednesday. 
for  there  must  be  fifteen  days  between  the  teste 
and  the  return. 

X.  C.  J.  Well,  take  back  your  prisoner,  and 
briD§^  him  here  again  on  Wedoesday  fortnight ; 
you  shall  have  a  rule  for  it.  (Then  the  pri- 
soner was  carried  back.) 

Wbdnbsdat,  JftfySO,  1696. 

This  day  being  appointed  for  tbo  trial  of  the 
prisoner,  he  was  brought  to  Westniioster  Hall, 
and  the  jury  were  called  over  as  soon  as  the 
court  appeared  in  the  ball,  and  the  defaulters 
recorded  ;  and  about  eleven  of  tlie  clock  the 
prisoner  was  brought  to  the  bar. 

'  Ci.  efthe  Crown.  Alexander  Knichtley,  hold 
«p  thy*  hand.  fWhioh  he  did.)  Those  good 
men  that  thou  raalt  hear  called,  and  personally 
appear,  are  to  pass  between  our  sovereign  lora 
tti6  king  and  thee,  upon  the  trial  of  thy  life  and 
death:  If  therefore  thou  wonkbt  challeoge 
them,  or  any  of  them,  thy  time  is  to  speak 
imto  them  as  they  come  to  the  book  to  be 
awom,  before  they  be  sworn. 

L.  G.  J.  {Holt.)  Mr.  Knightley,  I  perceive 
yoQ  have  a  desire  to  speak  something  ;  let  us 
bear  what  you  have  to  say. 

Knightley.  1  humbly  'beg  yonr  lordship's 
leave,  that  t  may  speak  before  the  jury  be 
called.  What  1  have  to  say,  I  beg  I  may  have 
your  leave  to  read,  because  I  have  a  bad  me- 
mory. 

(Kcads.)  My  lord,  I  hope  to  save  the  jury 
and  the  witnesses  against  me  a  great  deal  of 
trouble,  and  design  to  take  up  very  little  of 
joor  lordship's  time ;  but  in  the  first  place,  I 
think  myself  obliged  to  thank  y oar  lordship  for 
your  mat  indalgence,  in  granting  me  so  much 
time  between  my  arraignment  and  trial ;  the 
greatest  part  of  whieh  I  have  employed  to  ap- 
pear before  the  great  tribunal  of  heaven. 

I  speiric  in  the  fooe  of  the  worid  here,  that  I 
am  eonvinoed  I  cannot  hope  to  be  happy  here- 
after, vrithout  m  just  abhorrence  of,  and  a  sin  • 
oererepenUnoe  for  that  crime  for  which  I  here 
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And  since  confession  is  an  essential  part  of 
repentance,  I  do  acknowledge  1  was  to  have 
hiexk  concerned  in  some  part  of  the  barbarous 
assassination,  and  was  unhappily  surprised 
into  a  consent  to  act  in  it,  though  in  my  heart  I 
did  abominate  the  fact  as  much  as  any  man 
liring;  but  under  some  honourable  and  fair 
pretences  1  was  drawn  in  at  first,  and  then  of  a 
sudden  became  so  far  engaged,  that  by  a  mis- 
taken notion  of  honour,  I  thought  I  could  not 
retreat  without  the  infamy  of  cowardice. 

My  lord,  I  humbly  crave  your  lordship's 
|)ermtS8ion  to  acquaint  yon,  how  that  some 
time  since  I  was  brought  before  some  of  the . 
lords  of  his  maiesty's  most  honourable  privy 
council,  where  I  do  assure  your  lordship,  I  did 
freely  own  and  folly  discover  my  being  -con- 
cerned in  that  tiorria  design :  and  I  here  openly 
confess  the  same,  with  that  sorrow  and  re- 
pentance as  becomes  a  man  of  honour  aud 
conscience. 

My  lord,  there  is  one  cironrostance  parti- 
cular in  my  case,  I  most  humbly  beg  leave  to 
iusist  upon,  aud  urge  to  your  lordship  in  my 
behalf;  which  is,  that  it  was  upon  my  oon- 
fessioo  fas>I  conceive)  that  Mr.  Harris,  now  a 
principal  evidence  against  me,  was  first  dis<*o« 
vered ;  so  that  my  own  confcssioii  has  been  a 
grea^  racons  to  tako  away  ray  life. 

I  expect  after  a  few  words  now.  in  Uib  so- 
lemn court  to  receive  from  your  lordship  the 
Sentence  doe  upon  the  conviction,  fVom  my 
own  mouth,  of  a  crime  for  which  I  cannot  in 
modesty  hope,  sd  much  above  ray  deserts,  the 
king's  most  gracious  pardon ;  yet  the  greatness 
of  my  offence  does  not  rob  me  of  all  thoughts 
of  mercy,  whilst  I  throw  nwself  absolutely  and 
entirely  at  his  majesty's  feet  for  it ;  and  I  hnm- 
hly  beg  of  yonr  lordship  as  a  privy-counsellor, 
that  you  would  represent  my  unfortunate  case 
to  their  excellencies  the  lords  justices  of*  Eng- 
land, as  an  object  of  his  majesty's  favour. 

And  now,  my  lord,  I  shall  not  detain  your 
lordship  and  the  court  any  longer,  but  my  next 
words  convict  and  lay  me  under  the  just  sen- 
tence of  death:  so  to  my  indictment  I  beg 
leave  to  plead  Gu'dty,  and  throw  myself  en- 
tirely upon  the  king's  mercy,  and  do  desire  my 
former  plea  to  my  indictment  ma(y  be  with- 
drawn. 

CL  of  the  Cr.  Thou  hast  been  indicted  and 
arraigned  of  high- treason  in  compassing  and 
imagining  the  death  aod  destruction  of  the 
king ;  how  say  est  thou,  Alexander  Knightley, 
art  thou  guilty  of  the  high-treason  whereof 
thou  standest  indicted,  or  not  guilty  ? 

Knightley.    Guilty,  my  lord. 

67.  of  the  Cr.  Art  thou  content  to  withdraw 
thy  plea  Not  Guilty  f--iriiigA£/ey.  Yes,  Sir. 

Ct.  efthe  Cr.  t)o  you  plead  to  the  iodict** 
roent  Guilty  or  Not  Guilty  P 

Knightley.    I  am  Guilty. 

Att.  Gen.  Then,  my  ford,  we  desire,  since 
he  relinquishes  his  plea  of  not  guilty,  thai  you 
will  record  his  confession ;  and  sitice  he  has 
confest  the  indictment,  we  have  nothing  m'^rc 
to  do  but  wait  the  judgment  of  the  co'.irt 
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X.  C*X  We  ihttll  DOt  give jndgneot 
Ait.'Oem,    If  the  prisoner  htTe  toy  thing 
to  say  Ibr  btnwelf,  your  lordsbipe,  I  tappoMi 
will  hear  him  to  H. 

JL  C.  /.  Bat  f  ny,  we  etimet  hy  the  ooane 
of  die  ooart  give  jodgmeot  now ;  ibr  after  a 
person  is  convicted  here,  whether  by  confession 
or  verdict,  be  ought  to  have  ibiir  days  fiom  the 
time  of  socb  confession  or  veriict,  to  move  in 
arrest  of  judgment,  if  there  he  so  many  days 
of  the  term  remaining ;  if  not,  then  the  mgest 
limn  that  can  be  had  in  the  Itim  ia  attowad. 
In  Stoy  ley 's  Caae  *  it  was  otberwiae  pracliaad, 
udgment  waa  given  the  same  day;  that  was 
B  £e  time  of  the  Popish-Plot,  and  ia  a  caae 
not  to  be  imitated,  because  not  Qualified  by  any 
preoedettt  before  tliat  time  or  imee ;  hot  it  haa 
Men  always  observed  to  have  four  juridical 
days  for  moving  in  arvesi  ef  judgment,  if  an 
many  rsmain  of  the  term. 

JCmdby,  Mky  95,  IdM. 

tltti  being  the  last  dajr  of  the  Term,  tlie  pri- 
waabnraght  ftnm  flewgate  to  the  King's 


Aii.  Otm.  If  your  lordship  plesia,  I  desira 
the  judgment  of  the  court  to  ne  proMimoed 
upon  Mr;  Kwghttey  upon  hia  conviction. 

CL  ^tke  (>.  itexander  Knightley,  hold 
«p  thy  nand,  (which  he  did).  Thou  hast  been 
indidedand  arrai^poed  for  htgh-trenaon  in  oem- 
pnming  and  imagming  the  death  of  the  kfaig, 
nftd  ndhering  to  the  kroff'a  enamiea;   what 


caa'st  thou  my  for  thyself,  why  judgment 
ahonid  not  be  given  agaiMt  thee  to  die  accord- 
ivtothelawP 

MmgiUiey.  I  ba^  nothiiigmoce  to  my,  my 
lord.  tMB  what  I  have  aaid. 

CLofikeCr.  Crier,  make  pradamatioii  for 
(Whii^wnadoM  on  both  sides  the 


Creer.  .  Oyes:  Oar  aavenjni  hud  the kiqg 
ilraitty  charges  and  commandB  all  manner  St 
parsons  to  Mep  nlence  while  judgment  is  m 
givmff,  imaa  man  of  imnrisoiimeat 

L.X*.  X    Mr.  Knigntley,  you  oit  by  ymir 


of  high'tRnaoB  in  de> 


aigning  the  murder  of  the  king,  and  the  anh- 
▼ernon  of  the  whole  state  of  Sngfaod^  m  pre- 
oaoting  an  invasion  from  the  FreSch,  rta  moat 
ancient  and  inveterate  enemies. 

It  hath  appeared  before  your  arraignment, 
not  only  by  the  evidence  tbAt  bath  beat  ^vao 
at  former  trials,  but  even  by  the  signs  of  the 
times  aod  the  manner  of  some  men^  actings, 
that  there  hath  been  for  some  yeaia  bwt  past  a 
train  of  ploto  and  conspiracies  against  this  go- 
▼emment ;  and  when  the  various  meana  which 
the  conspiratora  did  project  among  themaehres 
for  its  nun  proved  inemctualy  it  wss  at  last  re-> 
•ohred  amooff  some  of  the  oonspiralon  to  as- 
aassinate  the  lung,  as  the  moat  certain  way  of 
accomplisbioff  their  end. 

In  which  design  yoa  were  deeply  engaged, 

*  Bee  vol.  6,  p.  2601,  of  this 


and  waa  ao  active  inst^rnment  in  the  curying 
it  on,  bemg  aent  to  view  the  ground  on  obtE 
sides  the  water,  and  with  others  that  were 
aent  with  yirn  reported  your  opinion,  which  waa 
the  moat  convenient  place  to  attack  the  king 
and  hia  guards. 

And  though  yon  did,  the  last  time  yon  were 
at  the  bar,  nrge  hy  vray  of  extenuation  of  your 
crime,  that  you  bong  engaged  in  the  interest 
of  ^  late  King,  and  tboray  aopported,  jfou 
waa  surprised  into  this  barbarous  d^gn,  wfaicb 
being  proposed  to  you,  you  thought  yourself 
obhml  in  honour  toengaga  in  it ;  which  ia  so 
for  from  an  eitennation,  that  it  i»an  high  ag- 
gravation:  for  men  of  honourable  principles^ 
tlMmgh  most  aealously  disposed  to  the  advance* 
ment  of  any  particular  interost,yet  ^ways  de«  , 
test  the  use  of  base  and  vile  means.  There- 
foro  when  the  assasainatioA  of  the  king  wan 
^opooed,  you  had  an  opportunity  to  have  ra- 
treiSted  with  honour,  and  might  have  refused 
to  be  iurther  concerned  x  but  vou  rather  pur* 
aued  this  wicked  enterprise  with  great  aefu. 

And  though  you  aro  hy  your  profoasion  a 
Roman  Catbohc,  and  may  for  that  ceaaa* 
think  that  your  crime  ia  mitigated,  beeawe 
you  acted  in  the  behalf  of  a  prince  of  your  own 
religion,  which  you  hoped  thereby  to  intro* 
dnee:  mitwithatanding  aU  which,  your  of* 
fonce  is  highly  aggravated  in  respect  of  ti»a 
higratitude  ana  folly  with  which  it  is  attended. 
For  there  ia  no  Enfffiah  Pl^iist  that  is  roaster  of 
any  propeitir,  but  ne  ia  bterested  in  the  pre- 
servation or  this  government,  to  which  die 
whole  party  of  them  hath  been,  and  still  are 
continaally  obliged  for  tte  moderation  and  jus- 
tice;  foriostead  of  bafaw  exposed  to  the  seve- 
rity of  thoee  laws  to  whicli  they  are  obnoxiona, 
they  have  had  themme  indulgence  in  the  enjoy- 
ment of  their  religion,  and  the  same  protectioo, 
and  aa  mnob  banefitin  the  distribouon  of  thn 
common  iuolicaef  the  realm,  as  any  other  of  the 
king'a  adlgecti  S  thenfon  none  of  themcanid 
ever  expect  to  mend  their  conditiott  under  n 
French  dommatkw.  Bot  the  contrary  is  foie- 
aaen  by  all  conmdering  men ;  for  the  Bngliah 
Papist,  u  well  aa  Protestant,  would  haveleatt' 
reduced  to  a  meat  dismal  state,  if  yoa  had  ^ 
tamed  your  end. 

For  It  is  against  all  the  rolea  of  rsaoan,  and 
the  experience  of  all  ages,  to  imaguie,  that  the 
French  king  would  spare  Ei^lish  F^^ 
more  than  Protestanti ;  for  it  is  not  leal  to  re- 
ligion, or  afiectioa  to  the  interest  of  the  Into 
kmg,  diat  hath  excited  him  to  invade  Si^and, 
hut  it  is  his  pride  and  ambition  to  oonqiter  tha 
force  kingdoma,  and  to  reduce  thia  to  be  a  peo- 
vipce  to  France :  indeed  the  pretence  offostec 
ing  the  late  king,  and  introducing  the  Pjppiah 
religion,  mav  serve  to  delude  some  warm  and. 
nnwary  sealoto  to  engage  in  his  msistancof 
who  do  not  conaider,  that  if  they  ahould  hn 
successful,  they  would  be  as  certainly  destroyed 
as  others,  but  with  more  disadvantage  to  them^ 
selves.  For  after  they  shall  have  survifed  thn 
liberty  of  their  country,  hav*  eoskued  then 
own  hands  in  their  countryaMu'a  bln^  they. 
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win  be  at  the  mercy  of  their  eonqaeror,  wb6  can 
aeter  think  it  his  interest  to  trast  them,  but  will 
despise  them  fbr  beings  such  Tillainous  traitors 
to  their  own  countiy.  Naj,  rather,  these 
Eoglisbmen,  who  by  their  courage  and  resola- 
tioa  shall  eodeavoar  to  defend  tbeif  country, 
though  they  should  be  unfortunately  vanquisu- 
ed,  will  meet  wHh  a  much  better  reeeiitlon,  for 
they  will  have  given  assuranoes  that  tney  may 
be  eonflded  In,  when  the  others  have  by  such 
•  wicked  treason  given  a  demonstration  to  the 
coiitrary. 

There  behig  then  nothing  to  be  said  that  can 
psHiattf  such  a  crime  as  that  of  which  yon  are 
oonricted ;  but  yoo  having  taken  a  different 
conrse  the  fast  time  yon  were  at  the  bar  from 
what  yon  took  at  first,  yon  bare  relinquished 

Soitrpiea  of  not  guilty,  and  have  confessed 
le  indictiiient ;  i  wish  outjof  charity  to  your 
pennn,  it  was  as  sincere  as  (I  think  it)  it  was 
prndcnt  in  you ;  for  after  several  convictions 
of  others  that  were  youf'  acoompKoes,'  you 
oeold  not  be  a  stranger  to  the  evidence  upon 
which  they  were  groonded :  you  most  there- 
Ibre  in  all  probability  have  expected  to  have 
qadergone  tne  same  ftte.  If  yoor  oonfession 
be  a  real  effect  of  your  reMDtanbe,  yoa  will 
nap  the  advantage  of  it  m  tae  next  world ;  but 
what  oonseqiieiioe  it  will  have  hi  this,  I  cannot 
wkj  I  ^  For  the  heart  of  the  king  la  in  the  hand 


'  of  the  Almighty,  which,  as  (he  rivers  of  water* 
be  tumeth  whitberaoever  he  will."  Live  iber^ 
j  fore  for  the  time  to  come  in  expectation  of  p 
I  speedy  deathi  and  prepare  yourself  U>  ilppear 
before  another  judgment-seat ;  to  the  making 
of  which  importaiit  preparation  1  shall  dismiss 
you,^  first  discharging  the  court  of  the  duty 
now  incumbent  upon  it.  in  ^ving  that  jud^r 
meilt  which  the  law  hath  appointed.  And  the 
court  doth  award, 

*  That  you  be  conveyed  from  bcnoo  to  NoRr- 
^te,  the  prisoa  fiom  whence  yoo  camc^  and 
Item  thenoe  yoQ  are  to  be  drawa  upon  a 
hi^rdle  to  TyDiira;  where  yoa  are  to  ho 
banged  by  tne  oeek,  and  whiloyoo  an alivo 
to  be  cnt  dowD^  your  privy  •measMrs  am  to  ho 
cot  off,  and  yoor.bow^s  to  bo  ontooi  of  yoenr 
body,  and  burnt  in  your  view;  your  head  ii 
to  M  cot  off,  and  your  body  ia  to  be  dividoA 
into  four  parts,  ana  yoor  head  and  yoor  f  oae^ 
tors  are  to  be  dispeaed. where  his  mipesty  dial 
appoint  And  1  pray  God  to  have  iDflNjy 
upon  yonr  sool.' 

KnighiUy,  ULy  lord,  I  am  truly  sorry  far 
what  1  have  done,  and  I  hombly  thank  yoor 
loidahip  and  the  rest  of  the  judges  lor  your  Ih^ 
voorlome. 

Then  the  prisoner  was  carried  back  to  New- 
gate, and  afterwards  was  graciously  pardoned. 


391.  The  Proceedings  agunst  the  Three  Nonjuring  Clergy men» 
Mr.  CoLLiEB,  Mr.  Cook,  and  Mr.  Snatt,  for  publicly  ah- 
flolving  Sir  William  Parkyns  and  Sir  John  Freind  at  Tyburn: 
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Tdfi  pvMSdyabaolnng  sir  William  Perkma 
and  sir  John  Friend  at  the  place  of  ezeputioo 
made  a  great  noise  at  that  time.  Bomet  saya, 
«*  A  very  onosoal  rostance  of  the  boldness  of 
the  ja^iibites  appeared  noon  that  oecasioo : 
these  two  had  not  diangea  their  religioo>  but 
eiill called themaelves Protestants ;  sothreeof 
the  Bearing  elergymen  waited  on  them  to 
T^bom ;  twoof  them  had  been  oft  with  Friend, 
and  one  of  them  with  Perkma ;  and  all  three, 
at  the  place  of  eiecutioni  ^ned  to  give  them 
pttUio  absoloiioo,  with  an  imposition  of  handS| 
n  the  view  ofall  the  people :  a  strain  of  im^- 
doncoythalwasasnewasitwaavrickedl  smoe 
these  persons  died  owning  the  iO  designs  they 
h'ad  been  engaged  in,  and  esqpressing  no  sort  of 
lenentanoa  lor  them.  So  these  dergymeo,  in 
this  aolemo  ahsehitioii,  made  an  open  decbra- 
mii  of  their  aUowing  and  jostilying  these  p«r- 
ikHM.iB  all  they  had  been  oonoerued  in.  Two 
of  them  were  taken  up,  and  censored  lor  this 
ifli  the  Kmg's-hncb,  the  third  made  bis 

*  fkm  p.  140»  of  the  present  voluBteli    itiso 
<f1k6d.d09.   Comb;.  Mi. 


^  _  ?*    The  Account  published  at  that  time^ 

by  permission  of  the  Shenfls,  is  as  follows : 

An  Aeoaontef  what  weed  at  the  Esoaotion  of 
8b  WutuM  Pttuia,  -and  Sir  Jon* 
Fkims  at  Tybom,  on  Friday,  April  S» 

Tht  prisoners  being  drawn  in  a  sledge  from 
Newgate  to  the  place  of  execution,  were  per* 
mitm  to  have  the  assirtance  of  three  nomuring 
ministers  of  their  own  churing,  viz.  Mr.  Collier, 
Mr.  Cook,  and  itr.  Snatt.  Sir  WUUam  Per- 
koM  came  first  up  into  the  cart«  and  had  some 
nrivate  discourse  with  one  of  the  ministers^ 

Snr  IF.  Fsrkini,  When  most  I  deliver  my 
paper  f-*-JlliaM<er.  When  all  is  over. 
^Then  the  Ezecotioner  wept  to  put  the  rope 
aboot  sir  William  Fsrkins's  neck. 

Sir  IT.  Ferkimi.  May  not  I  pray  bcrbra  il 
\t  put  on  ? 

XseoslMM*.  Yes,  air,  if  yon  plesse. 

Then  sir  John  Friend  came  into  the  cart; 
and  the  thme  ministers  and  prisoners  all  kneel* 
ing  dowoi  Mr.  Cook  read  seoMprayers  out  of 
the1aonup|f -pr*y«r,  and  the  omoa  for  visita^ 
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tioDofUMskk:  and  tbeo  the  mioiHtfs  ftaud- 
i^  up,  asked  tbem,  Whether  they  were  io 
cbaritV  with  all  the  world  ?  and  if  they  had 
offeD(fed  any,  whether  tliav  did  ask  tbem 
tfor^riveness  f  And  whether  they  did  desire  the 
absolution  of  the  Church  ?  Upon  their  answer, 
that  they  did,  they  all  laid  their  hands  upon 
their  brads,  and  Mr.  Cook  pronounced  the 
absolution,  which  ended  in  these  words :  *'  ^m| 
by  bis  authority  committed  to  me,  I  absolve 
t bee  from  all  thy  sins,  in  the  name  of  the 

nube^^'aBc. 

mr  W.  Perkin$.  When  are  we  to  deliTer 
our  papers? — Minister,  Now,if  you  please. 

Skerif,  Take  what  time  you  please.  Sir,  for 
your  devotions,  we  will  wait  your  leisore. 

Tbeo  the  two  prisoners  conliniied  in  their 
IwiTute  prayers,  sir  W.  Perkins  making  use  of 
the  prayers  in  the  Whole  Doty  of  Mau,and  sir 
John  Friend  read  some  prater  out  of  a  written 
paper ;  and  afterwards,  sir  W.  Perkins  deli- 
vered to  the  sbenft  a  paper. 

Skerif,  if  you  require  any  more  time,  you 
sbsll  have  it.    You  say  this  is  your  psper  P 

Sir  W.tPerkinM.  Yes,  Sir ;  and  I  desire  you 
Io  dispose  of  it  as  you  think  fit. 

Skerif.  Have  you  any  tbioff  to  say«  byway 
of  coolvssion  or  denial,  of  the  lact  for  whieh  yt 
oome  hither  Io  suffer  ? 

Sir  W.  Ferkins,  What  1  Uiink  fit  to  say,  is 
contsined  in  that  paper. 

Sheriff,  If  you  desire  any  more  tine,  yon 
■lairhave  it ;  you  shall  have  your  liberty. 

Then  sir  John  Friend  held  a  paper  up. 

Shtriff  What  do  you  say,  sir  John  ? 

Sir  f!  Friend.  Sir,  here  is  a  paper,  I  desire 
it  ni^y  be  printed  ;  for  1  came  here  to  die,  and 
not'to  make  a  speech  ;  hot  to  die,  and  to  resign 
myself  to  God  ^  and  i  desire  it  rosy  be  nrint«l, 
ibr  alt  people  to  see  it.  (For  botn  their 
Speeches,  see  p.  136  of  this  volume.)  And  1 
bave  no  more  to  say,  but  to  beg  of  God  to  ro- 
ceive  my  soul*;  1  resign  my  soul  to  him.  * 

Sheriff  The  Lord  have  mercv  upon  you. 

Sir  J,  Freind,  1  hope  the  Lonl  will  have 
flseroy  on  me. 

Sheriff,  Sir  John,  if  you  desire  any  more 
time,  you  shall  bave.it;  we  will  wail  on  you 
with  gvpat  willingness. 

Sir  J.  Freind,  I  thsnk  you,  Sir.  Mr. 
Sheriff,  I  desire  the  cart  msy  not  be  too  hasty 
to  go  swsy ,  till  we  give  a  sign. 

Sheriff',  Yon  shall  have  yonr  own  time ; 
take  your  time,  communicate  your  own  sign, 
and  tiie  cart  shall  not  go  before. 

'Then  the  ropes  were  tied  about  tbem . 

Sir  J.  Freind.  I  ha^e  no  animosity  against 
any  naan ;  I  freely  forgive  all,  end' I  hope  God, 
for'Chri»t's  sake,  will  forgive  me. 

Then  their  caps  were  pot  on. 

Sir  J.  Freind,  My  Saviour  had  a  crown  of 
tboms  fbr  me ;  the  Lord  receive  my  sout !  the 
Lord  have  mercy  on  me ! 

Then  the  lutecutiooer  asked  them  both 
Jbrgiteness;  and  they  answered,  WefKely 
ibr^ve  you. 

Sh-  J.  Friind.  WtU  not  the  things  lie  in  my 
way  P 


Eieeutumer,  I  will  remove  them.  If  you 
please,  tell  me  when  I  mav  pull  your  caps  over 
your  eyes. — Prtronfrs.  When  you  will. 

Sir  W.  Perkini.  The  Lord  receive  my  spi- 
rit! Executioner,  bad  I  best  bold  up  my  legSt 
or  stand  in  the  cart  when  it  goes  away  f 

Executioner,  It  is  best  to  stand.  Sir,  I  think. 

Sir  W,  Ferkim.  But  then  my  feet  will  bang 
in  the  cart. 

Executioner,  If  you  please,  give  mc  notion 
when  you  will  bave  the  cart  go  away. 

Sir  /.  Freind,  Stretch  forth  thy  anna.,  O 
Lord,  and  receive  my  soul,  and  carry  it  into 
heaven,  I  beseech  thee!  Exeputioner,  when 
we  knock,  go  away. 

And  alter  a  few  peculations,  they  gove  the 
sign,  and  the  cart  drew  away. — ^Tbey  both  of 
tbem  gave  money  to  the  Executioner;  and 
having  himg  above  half  an  hour,  being  a  con- 
siderable time  aHer  they  were  deail,  they  were 
cut  down  and  quartered,  acoording  to  iue  sen- 
tenee. 


For  this  ad  of  theirs,  Mr.  Cook  and  Mr. 
Soatt  were  committed  to  Newgate,  and  ordcredl 
to  be  prosecuted  by  the  Attorney  Gefieral;  -bill 
Mr.  Collier  kept  out  of  the  wsy,  and  was  not 
taken.  On  this  occasion,  Mr.  Clollier  poMiihod 
tbo  following  Defence  of  himself: 

A  Defimcb  op  the  ABSOLortoii  oitbn  to  Sir 

WiLLUM  PyB&IKS  AT  THE  FtACB  or  EXXCO- 

TtON,  Kwxu  S,  1696. 

My  beinsr  present,  and  in  some  meaiure  offi- 
ciating, at  Uie  place  of  execution  on  Friday  last^ 
has  been  extremely  miauaderslood.  The 
Wedcly  Intelligence,  together  with  the  Ro- 
marker,  bave  censured  this  action  witb  a 
great  deal  of  liberty  and  heat  I  thank  God  i 
am  not  casiljf  disluHied  with  mteropnrale  laa- 
gusge,  especially  when  it  is  given  without  on- 
casion.  So  that  if  matters  had  gone  no  farther. 
I  could  bave  passed  over  the  ill  ussge,  and  said 
nothing.  I  confes,  having  received  notice 
that  some  persons  of  figure  threatened  me  with 
imorisonment,  I  took  a  little  care  of  myself; 
and  as  it  happened,  not  without  reason :  For  on 
Monday  about  twelve  at  night,  six  or  eight 
persons  rushed  into  my  lodgbgs,  broke  open  a 
trunk,  and  seized  some  pspers  of  value,  though 
perfectly  inoffensive  ana  foreign  to  tlicir  pur- 
pose. And  since,  I  understand  there  is  a  Bill 
found  against  me  for  Hic'h  Misdemeanors. 
And  now  one  would  think  1  bad  done  some« 
thing  very  extraordinary. 

I  shall  therefore  make  a  brief  report  of  mat* 
ters  offset,  and  leave  the  world  to^udge,  whe* 
ther  all  these  censures  and  seventies  are  de« 
served  or  not. 

Sir  WilKam  Perkins  (whom  I  hsd  not  seen 
for  four  or  five  years  last  past)  afier  his  trial, 
desired  me  to  come  to  him,  in  order  to  his  pro- 
paraUon  fiir  another  world.  1  accordingly 
visited  bim  in  Newgate,  as  I  thought  myseff 


obliged  by  my  character.     1  was  put  in  the  li  _ 
of  Aose  who  bad  leave  to  see  him  by  pabiia 
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onler,  and  bad  the  first  two  days  tba  Mbcfty  of 
coAfeniog  with  bim  in  prif ate.  Afterwaraa  I 
waa  not  peraiitled  to  apeak  or  pray  witb  him 
alone,  a  keeper  being  alwaya  present.  At  Jast 
oTen  thifl  permisiion  was  reoalled,  ioaomnch 
thai  f  coaM  never  see  bim  from  Wednesday 
morning,  April  the  Ist,  iill  Friday  at  tbe  place 
of  ciecution.  .Sir  William,  being  under  an  ex- 
pectation of  death  from  tbe  time  of  bis  Sen- 
tence, bad  given  me  the  state  of  his  conscience, 
and  tberelore  desireil  tbe  solemn  Absolutiop  of 
tbe  Church  might  be  pronounced  to  bim  by 
me  tbe  last  day.  And  understanding  1  was  re- 
fused admittance  on  Fi  ulay  morning,  he  sent 
me  wurd  thai  he  would  gMly  ^^  >ne  at  tbe 
place  of  execution.  I  went  thither,  and  gave 
Lim  tbe  Absolution  be  requested,  it  being  im- 
practicable for  me  to  do  it  elsewhere.  This 
office  I  performed  word  for  word  in  form, 
as  it  stands  in  the  Visitation  of  tbe  Sick. 
Aud  now  ivbere  lies  tbe  great  crime  of  all 
this?  when  a  man  has  declared  his  sorrow 
for  all  tbe  faults  and  miscarriages  of  his  life, 
and  qualified  himself  for  the  privilege  of  ab- 
solution, witb  what  J4istlce  could  it  be  de- 
nied biiu?<  Ought  not  dying  persons  to  be 
supported  in  their  last  agonies,  and  pass  into 
tbe  other  world  with  all  tkie  advantage  tbe 
church  can  give  themP  I  am  surprized  so 
regular  a  proceeding  as  this  sbotdd  give  so 
much  ofience,  and  make  so  much  noise  as  I 
perceive  it  has  doue.  Some  people,  I  under- 
stand, are  displeased  at  the  office  being  per- 
formed with  Imposition  of  Hands.  Npw  tbia 
is  not  onlv  an  mnocent,  but  an  ancient  cere- 
mony of  aosolution.  It  was  the  general  prac- 
tice of  the  primitiTe  church  in  such  cases,  long 
before  there  were  any  exceptions  to  the  Roman 
Communion.  It  is,  in  tbe  opinion  of  several 
fathers  and  good  modern  expositors,  referred  to 
by  the  Apostle,  1  Tim.  v.  SS.  It  is  likewise 
prescribed  the  Assisting  Preabytecs  in  our  own 
Ordination  Form.  But  I  koppose  1  need  nv 
BO  more  in  defence  of  this  ctrcomstance.  To 
proceed :  others  seem  very  much  shocked  at 
ibe  thing  itself;  and  think  it  a  strange  pre- 
mmption  to  admit  a  person  chaigei  with  so 
high  a  crime,  to  tbe  benefit  of  absolution.  With 
iobmission,  tJiia  is  concluding  a  great  deal  too 
ftst.  Are  all  people  damned  that  are  cast  in  a 
capital  indictment?  if  so,  to  what  purpose  are 
tbey  visited  by  divines,  why  are  they  exhorted 
lo  repentance,  and  have  time  allowed  them  to 
fit  them  for  death  f  But  if  tbey  may  be  ac- 
oolttal  hereafter,  notwithstanding  their  con- 
demnation here ;  if  they  may  be  recovered  by 
recollection,  by  repentance,  and  resignation, 
why  sboafd  the  church  refuse  them  her  pardon 
on  earth,  when  she  believes  it  is  passed  in 
beaveu  ?  Tbe  power  of  tbe  keys  was  given  for 
this  pornose,  that  the  ministers  of  God  might 
bind  or  loose,  te  tbe  disposition  of  tbe  person 
required.  Tbe  Utter  I  sincerely  believed  to  be 
sir  William's  esse :  I  judged  bim  to  have  a  full 
right  to  all  the  privileges  of  communion :  and 
Ihefefore  had  I  denied  bim  absolution  upon 
Ida  reftteat;  I  bad  failod  m  my  dnty^  and 


gone  aguoat  tbe  anthoritT  both  .of  tbe  aii:^ 
cient  and  "English  church.  If.  it  ta  said 
that  the  nature  of  this  gentleman^s  charge  re- 
quired his  being  absolvM  in  private  ;  to  this  § 
answer,  so  he  bad  been,  bad  I  been  permitted 
to  visit  him  tbe  last  rooming :  but  tbia  liberty 
^as  refused  me  more  than  once ;  and  I  hope ' 
I  ahall  not  be  Uamed  for  impossibilities  crf'otber 
men's  making.  In  abort,  be  seemed  very 
desirous  of  absolution  at  my  bands,  aa  lieing 
the  only  person  acquainted  with  bis  condition. 
Privately  it  was  not  in  my  power  to  give  it 
him  ;  so  that  he  must  either  receive  it  publicly 
from  roe,  or  not  at  all.  But  sir  William  con-' 
fessed  himself  acquainted  with  tbe  intended 
Assassination.  Pray,  did  he  confess  it  to  me, 
snd  have  I  revealed  any  part  of  bis  confession? 
Then  I  bad  been  ffoilty  of  High  Misdemeanor 
indeed :  1  bad  broke  the  113th  canon,  and  been 
pronounced  irregular  by  the  church  \  and  he 
that  falls  under  irregularity,  is  for  ever  after 
incapable  of  executing  the  office  of  a  priest. 
(Pr.  Ueylin's  Introduction  to  Cyprian,  Angl. 
p.  6.)  I  confess  there  is  an  exception  in  the 
canon,  but  that  does  not  reach  tbe  caae  in  hand^ 
even  upon  tbe  Ikrgeat  supposition.  WeH! 
But  air  William  owned  this  charge  before  the 
Committee.  How  could  I  know  that  ?  I  nei- 
ther saw  sir  William  after  bis  examination,  till 
Friday  noon,  nor  the  Voles  which  mentioned 
it  till  after  that  time.  But  be  confessed  it  in 
hia  Paper.  What  then  ?  Which  way  does  the 
Paper  concern  me  ?  It  ia  well  known  air  Wil- 
liam Perkins  waa  a  man  of  scnae,  and  bred  te 
la4v  and  letters,  and  needed  no  hdp  to-SLSstat 
bim  in  writing  a  few  lines.  Besides,  I  waa 
not  permitted  to  come  near  bim  for  more  thae 
two  days  before  be  aufiered :  neilber  was  iie 
allowed  so  much  as  pen  and  ink  till  the  last 
morning.  Then  it  waa  that  he  penned  hie* 
Speech,  as  I  am  told  by  tboae  who  were  pie* 
aent ;  and  having  read  it  befiire  the  Keeper, 
delivered  a  copy  of  it  to  a  friend,  which  wen 
not  shewed  to  me  till  after  tbe  execution.  In- . 
deed,  I  did  believe  he  woold  leave  aame  paper 
behind  him,  both  liecaiiae  it  ia  cnalQinary  npoii 
aoch  sad  occaaiona,  and  beoauae  on  Tueadajr 
night,  when  be  expected  death  on  Wedoesdey, 
he  deaired  pen,  ink  and  papery  for  that  ps^ 
pose. 

And  now,  after  all,  I  desire  to  kiiev  in  what 
single  circiuistanca  I  have  misbehaved  ray- 
aelf,  or  done  any  thing  nnbecoming  my  pro* 
fession?  It  is  very  hard  a^roan  roost  be  nene- 
cuted  for  perfbrmmg  the  obUgations  of  m  of- 
fice, and  nie  duties  of  common  friendship  and 
bomanity.  Aa  for  any  methoda  of  OMirder,  I . 
diklike  them  no  lesa  than  those  who  rail  lead- 
est ;  and  nothing  but  a  nMroenary  malioseonld 
suggest  the  eootrarv :  but  if  the  ftmctions  sf 
the  priesthood,  and  the  asalatanoea  of  reKgioB, 
and  tbe  reading  the  pnUic  litnigy,  aragrowa 
a  crime,  I  amnotconoemed  at  toe  uapulation. 
I  hope  tbe  complying  clergy  will  take  soom 
care  to  cheek  the  diaotdera,  and  inform  the 
ignorance  of  theur  people  a  little  hstter.  If 
they  are  nnreproved  for  thsis  ibnderoos  «• 
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jiiloti  BOH  emt  dqr  ttpeet  to  tion  wHh  an  miy  of  Fmieh  PophiHy  fo  the 
Oeeeimt  for  it  mm  of  their  eoootrj,  and  the  extirpotioii  of 

Am  fiir  thoio  ill  power,  it  is  posriUe  thty  that  toligioD  wUeh  they  themaelTCB  4o  fro- 
itoaj  hare  been  governed  by  nua-reports,  aoHd 
Miidea  reaeotBMot:  if  so,  second  tbooghts  and 
the  reason  of  the  case,  will  pot  a  stop  to  their 
ooverities^and  that  this  may  be  the  issoe  of  the 
bflsineBB  1  think  myself  obliged  to  wish,  as 
well  fbr  their  sakea  aa  my  own. 

ApnI'Vtbs  1696.  Jbr.  Coumt. 


On  this  ocoasion  the  foOoning  Declaration 
ef  the  Andifaiahopa»  5ce.  appeared: 

A  DacLmTiOR  of  ihe  Senae  of  the  Archbishops 
and  BishopS)  now  in  and  about  London, 
upon  the  Clocaaion  of  their  Attendance  in 
i^liament,  concerning  the  irregnlar  and 
Bcandaloos  Proceedings  of  ceftain  Clerkly- 
men,  at  the  Execution  of  sir  John  Frmd 
and  sir  William  Perkina. 

We  the  Arohbisbopaaod  Bishopa  now  m  and 
about  London,  npon  occasion  of  our  attendance 
lA  psiliament,  having  seen  a  printed  paper, 
intaoled,  *  A  tmeCopy  of  the  Papers  delirered 
*  by  sir  John  Prdnd  and  sir  William  Ptorluns 
« to  the  sheriflSi  d  London  and  Middlesex,  at 
'  I'ljrbnra,  Che  ^taoe  of  Execution,  April  s, 
« 1696:'  and  bema^  also  oertamly  intbritaed  of 
the  moat  irregohv  tehavioor  of  nr.  Cook,  Mr. 
CoHiei^,  and  Mr  Snatt^  in  pretending  to  ah- 
aolfe  the  saM'  crimmals  at  their  execotion,  to 
the  great  scandal  of  the  church,  and  of  our 
holy  religion,  have  thereftire  thought  oortelTes 
obl%ed  to  declare  onr  aettse  of  the  same,  as 
bsKihlioweth: 

1.  Aa  to  the  Paper  before  mentioned,  we 
ominot  hot  obserrei'  that  in  that  part  to  which 
sir  John  Friend  i^  intimled,  among  many  other 
thing*  there  delivered  aa  his  private  opinion, 
(Ibr  which  we  most  leave  him  to  God)  there 
am  minffted'  aome  things  concerning  the 
church  or  Englaad,  to  the  great  dishonour  and 
rspioaeh'  of  it  That  venerable  name  is,  by 
the  author  of  that  paper,  appropriated  to  that 
part  of  our  church  which  hatn  separated  itself 
fnmi  the  body ;  and  more  particulariy,  to  a 
tetiott  of  them  who  are  ao  furiously  bent 
npon  the  restoring  of  the  late  king,  that 
tbey  seem  not  to  regard  by  what  means 
It  IS  to  be  effected.  We  have  a  sad  instance 
of  it  intbifl  very  perasn,  who  (aa  waa  deposed 
at  hn  trial)  was  prity  to  the  horrid  destgn  of 
Assassination,  aud  vet  neither  discovered  it, 
■sr  shewed  any  dlmke  of  it,  but  as  he  was 
nfrasd'it  might  min  king"  James  and  his  aflairs ; 
•od^waa  rMV  also,  together  with  odiers  of 
ttemmfe  Chfisttan  prinople  (aa  the  author  of 
his  paper  is  bold  to  callit)'tDact  inconiunc- 
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«  •«  TUs  Mr.  Collier  was  a  very  learned 
aad4afs4ovswian,  and  the  avthor  of  the  Great 
tfistsrieal  Dictfoiiary,  m  folio;  of  theBcde- 
riiaiinsl  Hiitoiy,  m  fttio;  of  the  View  of  the 
*»(P;>  Mi  many  otker  pieeet."— Former 


S.  As  for  sir  William  Perldns,  who  nbo  pro- 
fbssed  to  die  in  the  commnnion  of  the  cbmrcb 
of  England,  wo  cannot  think  he  meant  any 
thing  else  by  it,  than  that  he  adhered  to  the 
same  violent  faction ;  bemg  asMued  ta  #o  are 
by  verv  good  infbrmatmn),  thai  ben  he  and 
sir  John  Friend  had  withdrawn  themaelvea 
from  onr  puUic  assemblies  some  time  beiora 
their  death :  which  makes  na  the  1cm  wonder 
to  find  in  both  their  papers  ao  light,  and  even 
favourable,  a  oMOtion  of  that  moot  infaaBaan 
design  of  sisamrinatiny  bis  sacred  majesty ;  and 
espMsaUy  in  that  of  sff  William  Periiina,  who,, 
though  be  was  publicly  convided  of  his  having 
enm^ed  so  many  in  that  horrible  sin,  yet  aAer 
all^  could  thhik  to  ctoar  himself  of  it  with  this 
wretched  excuse :  *  It  is  true  I  was  privy  to 
'  the  design  upon  the  prince,  hot  was  not  to 
*  act  in  it.'  Blessed  be  Godp  there  never  was 
soy  of  onr  church,  that  tn  any  ehnngfe  of 
times  could  have  this  Isid  to  his  diaige,  that 
he  was  so  much  as  privy  to  a  design  of  aaaas- 
sination. 

Lastly;  For  those  dergynMO  that  took  «poB 
Ihem  to  fllnolve  diese  criminals  at  the  plaoe  of 
executioo,  by  bying  all  three  together  their 
hands  upon  their  beads,  and  pnUicly  pro- 
nooocing  a  form  of  afasolutton ;  as  their  man* 
ner  of  doing  this  was  extremdy  insolent,  and . 
without  pr<»edeat,  either  in  onr  church,  or  any 
other  that  we  know  of;  so  the  thing  itself  was 
alt^ether  irr^lar. 

'Ae  rubric  in  onr  office  of  the  Visitation  of 
the  Sick,  from  whence  they  took  the  wordn 
they  then  used,  and  upon  which,  if  npon  any 
thing  in  onr  Litoigy,  they  most  ground  tbta 
their  proceeding,  gave  tliem  no  authority  nor 
ito  pretence  fbr  the  absolvii^  these  perHms; 
nay,  as  they  managed  the  a&ir,  they  acted  in 
this  abaolution  far  otherwise  than  is  there  di- 
rected. 

That  rubric  is  concerning  sick  persons;  and 
it  is  there  required,  <•  fint.  That  thai  side  perBon 
shall  be  moved  to  make  a  apodal  canftaapun  of 
his  siOs,  if  he  feel  bis  consdenos  trooMed  with 
any  weighty  matter:  and  then,  alter  soch  con- 
fession, the  priest  shall  absolve  biro,  if  he  hum- 
bly and  heartily  desire  it"  But  here  they 
absolved,  and  tlmt  publicly,  persons  condeimned 
\tf  law  for  execrable  crimes,  without  so  much 
as  once  movinff  tbem  at  that  time  to  make  a 
special  confesAnef  their  sins,  at  least  far  those 
ama  fbr  which  they  were  condemned.  And  on 
the  other  side,  here  wtre  persons  absolved  tint 
did  not  humbly  desire  abaolution,  ao  Miiig 
any  such  woigfaty  matter  lo  trouhio  their  con- 
seience ;  but  on  the  contrsiy,  in  sir  John 
Friend's  PtLoer  it  la  dedared,  that  h^  had  a 
great  deal  ot  satisftctkni  in  suftring  far  that 
cause,  which  he  firmly  b^evad  to  be  the  cause 
of  God,  and  tme  religion. , 

irthese  ministers  Uiew  not  the  abte  of  these 
men's  aodi,  befwtrthoy  goto  thom-ahsoIntioB^ 
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Mb  »  niMMArt  two  of  diem,  Mr.  8mtt  and 
Mr.  Cook,  did  not  M  to  sir  Wininm  Perkins 
(they  teviog  tince  dedared  that  thoy  had  not 
•poke  with  air  William  till  they  were  at  the 
plaoe.of  execotioa),  bow  ooold  they,  without 
nMrnifert  transyreaaion  of  the  cborch'a  order, 
as  well  as  the  prophane  abuse  of  the  power 
Christ  hath  left  with  bis  ministers,  ansdre 
them  from  all  their  sinsP 

If  they  were  acqmuBted  with  these  mea^ 
soBtiments  declared  in  thar  papers,  then  they 
most  look  npon  tbero,  either  as  hardened  impe^ 
nitenli,  or  as  martyrs. 

We  are  so  charitable  to  b^ere  that  they 
woold  not  absolve  theto  aoder  the  former  no- 
tion, for  that  had  been,  In  effect,  sealmp  tbem 
to  damnation :  Bot  if  they  held  these  men  to 
be  martyrs,  then  their  absolrinflp  them  in  that 
manner  was  a  justification  of  Aose  grievous 
crimes  for  whidi  these  men  soflRsred,  and  an 
open  ailront  to  the  laws  both  of  chmth  and 
state. 

V\Mm  the  considcTatiott  of  these  things,  and 
for  che  dbin^  of  right  to  our  church.  Which 
may  otherwoe  suffer^  among  such  as  are 
strangers  to  our  constitution,  by  the  erilprin* 
ciples  and  practices  both  of  the  aforesahi  cri- 
minals, and  the  three  dergymen  that  assisted 
tbem,  who  all  prittendcd  to  lie  members  of  the 
church  of  England ;  we  do  dedare,  That  we 
disown  and  detest  all  sndi  prindples  and  prac  • 
tioes,  looking  upon  them  as  hifffaly  schismatt- 
cal  and  seditious,  dangerous  bom  to  the  church 
and  state,  and  contrary  to  the  tme  doctrine  and 
spirit  of  the  christian  rdigion.  And  we  also 
take  this  occasion  to  warn  and  eihort  aH  tfie 
people  eammitted  to  our  charge,  to  beware  of 
anon  eedncers,  and  to  avoid  them ;  lest  (as  the 
ApoflleSt  Peter  spei^ks)  «  they  be  led  away 
wtth  the  error  of  tne  wicked,*  and  fall  from 
tlMir  aledftst  adherence  to  the  prindples  of  the 
tme  church  of  England,  as  it  was  established 
at  thn  blesMd  reformation  of  rdigion,  and  as  by 
GodNi  eapedd  providence  it  continuca  to  this 
dny.    April  10th,  1696. 


Tho.  Cantuar. 
Jo.  Ebor. 
H.  tendon. 
H.  Doresme. 
P.  Winchester. 
W.  Cor.  and  Uch. 
Thp.  Roffen. 


Sy.  Eliena. 
till.  Berelbrd. 
Jo.  Norwich. 
Ric.  Poteih. 
Ed.  Gloucester. 
Hob.  Chichester. 
£,Amph. 


A  Farther  Dsfencs  of  the  Ahsdotion  given  to 
1^  William  Perkin%  occasioned  by  a  Peper, 
intituled,  «'  A  Dedaratipn  of  the  Arebbi- 
ahop%and  Bishops,''  &e. 

Abbot  a  fbrtnight  since  I  piiblished  the  fore- 
going Defience  of  the  Absolutkm  given  to  sir 
Willmm  Perkins.  It  is  true  the  tiodicatibn 
was  not  drawn  out  into  any  great  length,  nd* 
tiierdid  I  imagine  it  necessary.  That  which 
was  said,  was  in  my  opinion  sufficient  to  sa- 
tisfy any  candid  and  impartial  reader.  If  the^ 
sfgnmeut  was  any  where  ofer-contracted,  It 


was  In  that'part  which  mentfons  impodtion  of 
han4!i.  Here  I  confess  the  proofs  were  but  ge- 
nerally named,  and  the  force  and  improvcmefat 
of  them  left  in^  some  measure  to  collection. 
Bf  y  desire  to  undecdve  the  people,  and  to  d* 
lence  their  damonrs  as  soon  as  might  be,  the 
disadvantage  of  my  retirement,  ana^e  plain- ' 
ness  of  the  case,  were  the  reasons  why  I  was 
no  fuller  upon  that  bead :  Bot  now  I  bav^e  a 
fresh  opportunity  to  treat  the  point  mora  at 
lar^,  tne  late  Declaration,  &c.  of  the  bishops 
having  grrsn  me  a  just  occasion  to  resume  the 
argument.  I  must  own  the  perusal  of  this 
Declaratiou  surprized  me  verv  much.  I  could' 
not  imagine  these  reverend  prdates  would, 
have  publiabed  so  unsupported  a  censure;  nor 
engaged  (hett  character  so  &r  in  this  affidr,  I 
am  umost  amazed  an  innocent  conduct  should 
be  thus,  misconstrued,  and  the  charge  run  so 
high  idthoufc  proof,  or  provocation  to  defend  it. 

The  Dedaration  besins  with  some  remarks 
npon  the  Panera  of  sir  William  Perldns  and  dr 
John  Frieno  :  These  exceptions  I  shall  pass 
over,  as  being  unconcerned  in  their  defence.  In- 
deed, my  resolution  upon  the  whole  is,  to  en- 
'gage  no  fiurther  ttian  the  justification  of  my 
own  conduct ;  as  bdog[  unwiUing  to  have  any 
unnecessary  disputfls  with  these  reverend  pre- 
Utes. 

The  pretended  irregokrity  objected  sgiinst 
Mr.  Snatt,  Mr.  Cook,  and  myself,  idates 
whoHy  to  the  Absolution  siTen  4o  those  two 
gOntlemen  at  the  jplaoe  ot  execution.  Tho 
performance  of  thu  office,  the  bishops  are 
pleased  to  say,  **  was  extremdy  insolent  an4. 
without  precedent  in  the  manner,  and  altoge* 
ther  irregular  in  the  thing.  ** 

I  shaU  endeavour  to  justify  my  practicsi 
agdnst  every  point  of  the  accusation,  and  prorsi 
the  Abadntion  defensible,  both  with  respect  te^ 
manner  and  form,  to  persons  and  occasion. 
And,  1st  with  respect  to  the  manner.  And 
here  I  shall  make  good  three  thinjra. 

Ist,  That  giving  Absolutkm  wSb  imnoshisfi. 
of  hands  was  the  general  praotics  of  tne  an-% 
dent  church. 

Sdly,  That  the  performance  of  this  oerfr-. 
mony  was  dlowedt  to  priests,  and  sometimet 
to  deacons,  as  wdl  as  bdhops. 

Sdty^  That  imposition  of  Inuids  is  enjoined 
the  aasotinff  P>reAyters  by  our  own  cfaurdi  il|, 
the  office  of  ordhmtiott,  ana  by  parity  cf  reason 
is  fairly  apdicahle  to  me  present  case. 

First,  llmt  givmg  of  Absolndonwitli  impo- 
sition of  hands,  was  ue  general  praetioe.of  the 
ancient  church. 

To  begin  with  Tertullian,  who  lived  in  thai; 
bennnuig  of  the  third  century.  This  father, 
understands  that  ph«e  of  the  mpostle,/*  Lay 
hands  suddenly  on  no  man,"  (1  lim*  ▼•  9t.)of 
the  offices  of  penance  and  absobdon.  (li  dfr 
Pudic.  cap.  18.)  And  (cap.  S9.)  he  dlndcs  la 
the  same  custom  in  ttieae  words,  ^  Camen 
landtam  nrostemcns,''  as  Albasphiseiis  observes^ 
(Albasp.  Obser:  1.  H.  p.  97.  tiot,  in  Tertoll,  p; 
181).  Indeodthe  design  of  his  hook,  Do  Pa« 
didtia,  plainly  detfrmmts  tiis  suthor  to  tbia 
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in  tlM  WMrii  of  the 
fermer,  I  shall  WATe  tb«  r«ciuK 

Thii  fftUier,  in  lui  iSlli  Ep.  teUs  kit  prieHn 
nnd  <lcicoM,  That  **  they  need  not  expect  his 
oomin^  home,  to  reoooctle  ihe  ln|Med ;  hnt  if 
an^  of  the  laity  were  in  danger  of  death,  a 
pneet,  and  if  a  priett  coaM  not  be  had,  and  ikm 
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Hoc  he  treate  profeiM^ef  thoae  whn 
were  to  be  finally  excluded  from  ehurch  oont- 
anuiion,  and  denied  the  ditcqtiine  of  penanoe. 
He  di»pote«  nothing  about  Conftrmatioo,  or 
Ordtts ;  co  that  it  is  evident  the  imposition  of 
l^ands,  mentioned  by  him,  must  relate  to  peni- 
tential absolution. 

St.  Cyprian's  council  of  Carthaffo  is  express 
to  the  same  purpose.  Here  Nemcaianns, 
Crescens,  Secondinns,  and  Vicentius,  bishopaof 
Tbubuni,  Cirta,  Carpi,  and  Tiberis,  all  of  them 
ajpre,  that  the  church's  peace,  and  the  ex|ie^ 
dients  of  receociUation,  were  to  pass  throngh 
this  form  of  imposition  of  hands. 

The  80th  canon  of  the  fourth  Council  of 
Carthage  eiyoins,  That  during  the  whole  time 
of  abstinence,  (I  suppose  either  staled  or  occa- 
sional) the  prieits  (oaoerdotes)  should  lay  their 
liandfi  upon  the  penitents. 

The  lltb  Caqon  of  the  third  conncil  of 
Toledo,  in  the  directions  for  the  methods  of  pe- 
nance, is  positive  for  the  frequent  use  of  this 
ceremony ;  which  made  Albaapio«us conclude. 
That  absolution- prayers  end  imposition  of 
bands  were  reneated  and  cnstoinary  in  soeh 
cases  (Albasp.  Obser?.  I.  2.  p.  86.) 

To  coocltide  this  point  The  learned  Dr. 
Ham  mood,  in  his  Annotationa  on  the  text 
above-mentioned,  (1  Tim.  v.  82^  refers  the 
l|iyin<;  on  hands  to  absolution.  **  The  Apostle'* 
says  he,  **  exhorts  Timothy  Uial  he  should  not 
make  too  ipuch  haste  to  receive  those  who 
were  under  censures,  to  absolution.  For  that 
was  the  thing  which  would  most  probably 
make  him  partaker,  or  guilty  of  their  sins, 
which  the  censures  were  deswned  to  reform  in 
them  ;  but  would  not  do  so,  it,  before  they  had 
approved  their  repentance  and  reformation, 
they  were  received  to  the  peace  of  the  church." 
This  learned  divine  cites  a  great  many  autho- 
rities in  defence  of  his  opinion,  which  the  reader 
may  consult  at  his  leisure. 

Secondly,  The  pronouncing  the  absolution 
with  imposition  of  hands,  is  no  encroachment 
upon  the  episcopal  authority,  but  plainly  al- 
lowed to  the  order  of  Presbyters. 

This  point  1  shall  make  good  from  several 
plain  testimonies  of  St  Cyprian,  whose  au- 
thority must  be  granted  to  oe  unexceptionable, 
both  with  respectto  the  antiquity  and  character 
of  the  person.  Indeed  it  is  to  this  father  that 
we  are  principally  obliged  for  the  remains  we 
have  of  the  aisdpline  and  government  of  the 
primitive  church.  , 

Now  St.  Cyprian  is  categorical  in  the  case, 
and  affirms  roundly,  that  *'  in  lesser  crimes 
than  those  «f  the  lapsed,  the  penitent  ooold  not 
be  admitted  to  full  communion,  unless  the  bi- 
shops and  deigy  had  laid  their  hands  upon 
him.*'  *  Nisi  prios  illi  ab  Episoopo  et  Clero 
V  manna  fuent  impoaita.'  (£p.  17,  p.  39. 
£d.  Oxon.)  Now  where  the  bishops  and 
clergy  are  thus  contradistinflfuished,  the  order 
of  priests  must  be  eompreneoded  in  the  lat- 
ter, in  the  most  restrained  construction.     I 


inight  produce  his  tSth  and  16th  £p.  (p.  34. 
47i)'  for  the  ease  purpose ;  but  becauye  these 


cient  authority  to  hear  their  confession,  to  lay 
hands  upon  them,  and  consign  them  to  Ihe 
peace  of  the  ebttrefa •**  The  aame  advice,  npeo 
the  saoae  oooasioo,  is  repealed,  £p.  19.  p.  41. 
From  whence  it  is  evident,  that  imposition  of 
hands  was  no  reserved  inoooMnnnicahie  privi- 
lege of  the  biahops,  hnt  delegated  as  low  sa  the 
deacons  upon  emergent  neeeesitY,  and  visible 
approaches  of  death.  These  antnorities  of  St 
Cyprian  are  all  double  charged,  and  prove Iwn 
points  at  oooe.  They  prove,  that. impoailion 
of  hands  was  a  general  appendix  to  absolntien, 
and  that  it  was  within  the  oooinisslMi  of  the 
priest  to  officiate  in  the  oeremony.  To  pro- 
ceed: 

In  the  18th  canon  of  the  first  eonacil  of  Nice, 
the  Viaticum  is  ordered  to  be  given  to  those 
who  are  at*  the  point  of  death.  And  by  the 
Viaticnm,  Albaspinmia  proves,  that  ahsolatlon 
with  impoaition  of  hanos  was  meant,  and  not 
the  Bucnariet :  and  that  an  abeolution  misfht 
he  given  by  those  who  were  no  more  tCan 
priests.  (Albasp.  Not.  in  quesdam  Can.  p.  181.) 
1  ooold  amass  a  great  many  more  testimonies, 
were  it  necessary ;  but  I  ooncrive,  what  haa 
been  said  already,  may  be  sufficient  to  vindi- 
cate my  practice  from  the  charge  of  cncnweh- 
ment  and  singularity. 

Thirdly,  imposition  of  hands  is  enjoined  the 
assisting  Presbyters  by  oor  own  church  in  the 
office  ot  Ordination,  and  by  parity  of  reason  is 
fairly  applicable  to  the  present  case. 

If  our  church  had  thought  the  imposition  of 
hands  too  much  for  the  character  of  nriesis, 
she  would  not  have  prescribed  them  a  aoare  in 
it  at  her  ordinations.  But  since  she  has  allowed 
them  this  liberty  m  the  most  solemn  eaereisen 
of  authority,  wny  abould  she  deny  it  in  inferior 
cases  P  To  assist  in  the  conveyance  of  an  an- 
thority  seems  a  greater  mark  of  power,  than 
the  executing  anv  branch  of  the  authority  con- 
veyed. If ilie  Presbyters  are  permttted*to  lay 
their  hands  upon  the  clergy,  why  not,  i fortiori^ 
upon  the  Laity  f  St.  Hierom  affirms  plainly 
(Ep.  ad  Evagr.)  that  the  powers  of  a  priest 
comprehend  those  of  a  bishop,  excepting  m  the 
point  of  Ordination.  Onr  church  has  nevec 
condemned  this  fether's  assertion ;  why  then 
may  not  the  first  absolve  with  imposition  of 
hands  no  less  than  the  other  P 

But  there  is  no  appointment  Of  this  ceremony 
in  the  Absolution  Uabrick.  Tree:  neither  la 
there  any  prohibition.  The  Rnbrick  is  per- 
fectly silent  both  as  to  posture  and  geslore,  and 
yet  some  circumstances  of  this  nature  most  of 
necessity  be  nsed. 

Now  since  oor  church  allows  the  pried  iin- 
position  of  hands  in  another  case,  and  does  not 
wbid  it  in  thiS|  is  it  any  harm  if  our'l^ierty 
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fiioves  upward,  awl  detenoiDes  itMlf  bv  ge- 
iianlufageftiidimniiUfeDTaotlcer  Ourcburcb 


has  alwaya  professed  a  regard  for  the  patt^ms 
«if  antioiiity :  we  cannot  So  her  a  ig^ater  bo- 
tMur,  tlian  by  oonforming  to  the  soleituities  of 
the  purest  ages,  than  by  making  the  discipline 
«f  ftthers  and  councils  the  rule  of  our  helm- 
vkmr  :*  espeeially  when  we  are  not  bound  up 
by  nadooal  law  and  particular  constitution. 

ins  moeh  for  tbeouuiner. 

I  come  DOW  to  justify  tlie  thing  and  the  oc* 


^ 


It  is  ol||ect^  by  these  reverend  prelates,  that 
the  three  *^  asnsting  dergymen  pronounced  a 
Ibrm  of  absolution,"  &c  With  submission,  1 
hope  a  form  is  better  than  no  form ;  especially 
when  it  was  a  form  rubrically  appointed  ;  a 
^rm  drawn  op  by  the  public  authority  of  the 
choreb,  eonfirmM  by  Uanon,  and  act  of  pai^ 
liamcot ;  a  Ibnn  the  most  pertinent  and  proper 
to  the  occasion  of  any  in  tlie  Litnrgy.  I  am 
tarry  tasee  the  solemn  offices  of  religion  men- 
tioned witli  such  seeming  coldness,  and  abate* 
meats  «f  expression.  Were  it  not  that  I  am 
mwiHing  to  gire  these  reverend  prelates  the 
traaUe  nf  a  qaestioo,  1  would  gladly  under- 
ataod,  what  form  they  could  have  fixed  on 
more  suit^le  to  so  sad  4m  occasion  ?  I  am  sure 
that  form  of  absolution  is  the  ooost  solemn  and 
authoritative  of  any  in  the  Service-book.  Now 
if  ever  the  church  exerts  herself,  ought  it  not 
to  be  in  caaea  of  the  greatest  necessity  ?  Can 
her  moat  comfortable  administrations,  and  the 
liighesi  acts  of  her  anthonty,  be  better  em- 
ployed than  for  the  relief  of  dying  persons, 
who  are  combating  tlie  kin^  of  terrors,  and 
aland  just  upon  the  brink  ot  eternity  ?  Upon 
the  whole,  I  am  surprized  they  sbooid  say  the 
**  ftubrick  gave  us  no  pretence  of  authority  to 
absolve  those  persons.  * '  Does  not  the  Rubrick 
fiive  tlie  priest  a  power  to  pronounce  the  abso- 
lution, and  to  judge  of  the  condition  of  the 
penitent  ?  This  cannot  be  denied.  And  why 
then  had  we  no  pretence  of  authority  ?  *<  Be- 
cause the  Rubrick  relates  to  the  sick."  To 
this  I  answer  ;  had  the  church  lefl  us  a  stated 
office  fur  persons  condemned,  and  we  had 
refosed  to  make  use  of  it,  there  had  been  some 
force  in  the  objection ;  but  as  the  matter  stands, 
I  humbly  conceive  there  is  none  at  all.  The 
church,  without  question,  would  have  con- 
demned persons  taken  care  of,  as  well  as  others, 
and  their  spiritual  necessiUes  supplied.  And  if 
ao,  is  it  not  more  respect  to  the  church  to  offi- 
ciate in  forms  of  her  own  setting  forth,  than  in 
private  and  unauthorized  compositions?  And  if 
the  fuuiStion  was  to  be  performed  in  the  public 
devotions,  I  desire  to  knowVhat  part  or  them 
could  have  been  more  proper  than  the  Office  of 


♦  •< 


Bishop  Sanderson,  that  eminent  casuist, 
about  a  day  before  his  death,  desired  his  chap- 
lain, Mr,  FuUen,  to  give  him  absolution ;  and 
at  his  performing  that  office,  he  pulled  off  his 
cap,  Uiat  Mr.  Pmlen  might  lay  his  hand 
kia  bare  head."  Walters  Life  of  bishop 
dcrson,  p.  9tt    Former  Edition. 


upon 
San- 


Visitation  of  the  Sick?  If  we  consider  the 
desigil  -of  the  church,  and  especially  the 
Rubrick  before  the  absolution,  we  shall  find 
that  she  intended  this  office  to  prepare  people 
for  tlie  other  world,  and  considered  tpem  rather 
as  dybg,  than  likely  to  recover.  This  appears 
evidently  from  the  ouesttous  and  advices,  or* 
dered  to  be  asked  and  given ;  so  that  wiierever 
death  is  in  view,  the  office  cannot  be  unsca*- 
sonable,  nor  misapplied.  And  can  any  per* 
sons  be  more  certain  of  death  than  those  who 
are  publicly  condemned,  who  lie  under  fatat 
sentence,  and  irresistible  power;  who  have 
the  force  of  the  county  to  dispatch  them,  and 
are  just  ready  to  receive  the  stroke?  As  to  the 
previous  questions,  they  were  put  and  an- 
swered, the  absolution  was  desired,  and  tlia 
confession  received  in  prison  ;  and  in  short,  tba 
church's  directions  were  observed  ui  every  par* 
ticttiar.  But  we  **  did  not  move  them  to  make 
a  special  confession  of  theifc-  sins  at  that  time." 
With  submission,  where  lies  the  necessity,  or 
even  the  ezpediencv  of  such  a  practice  ?  Does 
our  church  oblige  dfying  persons  to  public  con- 
fession ?  Does  she  require  them  to  throw  open 
the  retirements  of  conscience,  and  the  secrets 
of  private  life,  to  the  view  of  the  world  ?  I  am 
at  a  loss  to  understand  why  we  should  be 
charged  with  omissions  on  such  accounts  a« 
these. 

The  Declaratibn,  Sec.  proceeds  whh  great 
vehemence,  and  charges  us-  with  **  manifest 
transgression  of  the  criureh's  order,  and  pro- 
pbane  abuse  of  the  authority  of  Christ.** 
These  are  hard  words,  but  I  hope  altogether 
undeserved.  It  is  true,  they  instance  only  in 
Mr.  Snatt,  and  Mr.  Cook,  but  I  must  own  the 
objection  lies  equally  against  myself;  for  I 
never  saw  sir  John  Freind  during  his  whole 
imprisonment.  But  in  assisting  at  his  abso* 
lution,  so  far  as  laying  on  my  hand  amounts  to, 
1  did  no  more  than  what  is  easily  defensible.  I 
grant  I  had  no  immediate  and  particular  know- 
ledge of  his  condition,  neither  was  it  neces- 
saiy.  Onr  church,  in  conformity  to  antiquity, 
has  made  the  priest  the  proper  jiidg^  of  the 
qualifications  of  the  penitents,  and  supposes 
him  fit  to  be  trusted,  and  believed  in  that  affiiir. 
Now  Mr.  Snatt  and  Mr.  Cook  (opon  whose 
judgment  and  integrity  I  can  very  well  defiend) 
had  given  me  a  general  account  of  sir  John'a 
pious  disposition,  and  that  he  was  well  pre- 
pared for  sJl  the  assistance  the  chnrch  could 
give  him.  The  having  so  good  information 
from  first  hands,  from  proper  and  antliorized 
judges,  is  sufficient  to  warrant  my  part  in  sir 
John's  absolution.  This,  besides  what  has 
been  saifi,  I  shall  make  good  from  two  parallel 
instances; 

First,  It  IS  well  known  that  bishops  of  the 
ancient  chnrch  used  to  give  a  sort  of  certifi- 
rates  to  those  that  travelled  ;  by  virtue  of 
which,  they  were  not  only  entertained  and  ac#> 
commodated,  but  admitted  to  full  communion 
all  over  Christendom.  (Albasp.  Not.  in  Con. 
p.  115.)  Prom  whence  we  ma3r  observe,  thai 
personal  acquuntance,  and  garticnhir  exami^' 
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nation,  are  not  necessary  to  fsjiwe  a  rigbt  to  the 
privileges  pf  Cbriatianity.  Where  tbe  eredeQ- 
tialfl  are  good,  the  church  is  to  enquire  no  far- 
ther ;  she  is  to  presume  upon  the  probity  of 

the  person  reoomnieoded,  and  to  treat  him  ac- 
cordingly. 

^  Secondly,  Our  own  chdrcb,  in  some  of  the 
highest  administrations,  acts  upon  principles 
of  trust  and  confidence.  She  conveys  her  pri- 
vileges, and  exercises  her  authority,  without 
always  insisting  on  personal  inouiry  and  imme- 
diate proof.  At  the  giving  of  holy  orders, 
neither-  the  htshops,  nor  the  assistmg  pres- 
byters, are  always  personally  acquainted  with 
those  they  ordain.  The  prudence  of  our 
church  does  not  tie  us  up  to  such  unreasonable 
rigours.  Both  practice,  and  the  onlination 
form,  suppose  tbe  contrary.  And  why  then 
may  not  the  priest  assist  in  absolution  as  well 
as  orders,  without  any  previoua  experiment  of 
the  state  of  the  person  ?  Why  may  not  he  in 
the  first,  as  well  as  the  latter  branch  of  his 
authority,  act  upon  the  warrant  of  unexcep- 
tionable testimony  ?  By  all  parity  of  reason 
and  force  of  consequence,  the  practice  is  no  las 
defensible  in  one  case,  than  in  the  other. 

If  it  Is  objected,  that  the  joining  of  all  the 
three  cleigymen  in  the  imnoattion  of  hands 
is  unpreowiented,  and  exceptionable ;  to  this  I 
answer,  that  if  the  action  was  lawful,  aiugly 
performeil,  I  cannot  imaging  how  .a  concur- 
rence of  more  authorised  persons  should  make 
it  otherwise  ?  Is  there  any  harm  in  union  and 


and  forbids  a  plurality  of  persons?  Timothy 
had  the  '« liaatis  of  the  Pitsbytery  laid  upon 
him,"  (1  Tim.  iv.  14.)  which  withoot  doubt, 
exceeded  tlie  number  now  objeeted.  Our 
church,  at  ber  ordination,  allows  thin  cere- 
inony  to  all  the  Presbyters  present.  And  in 
the  very  case  of  absolution,  the  Penitent  was 
to  receive  imposition  of  hands  from  the  bishop 
«nd  clergy  ;  as  appears  from  tbe  testimony  of 
St.  Cyprian  above-mentioned.     Farther, 

These  Reverend  Prelates  argue,  that  "  we 
roust  either  look  on  tbe  persons  absolved  at 
loipenitents,   or  Martyrs ;»»  and  tliey  make 
theu-  advantage  of  each  branch  of  the  siippo* 
aition.    But,  Hitb  submission,  1  see  no  neces- 
sity of  granting  the  disjunction.    For  there 
way  be  a  ibiril  way  of  coasiderjugthe  matter. 
To  speak  to  wy  ovvn  case :  1  absolved  sir  Wil- 
liam  Perkius  as  a  Penitent;  and    I  suppose 
evcr^  body  must  be  absolred  under  that  consi- 
deration :  fw  absolution  supposes  both  sin  and 
re|)enUnce,  in  the  notion  of  it.    But  ps  for  tbe 
matter  of  sir  William's  repentance,  that  is 
never  likely  to  be  knetin  from.  me.    Neither 
am  I  in  tbe  least  afi^ted  with  the  bishops'  in- 
tereooe.     For  supposing  I  received  a  defective 
confession,  am  1  accountable  for  that  f  How- 
ever, 1  neither  do  nor  am  obliged  to  declaim 
m)«Dpiniou  in  this  matter.    But  thus  far  I  am 
positive,  that  there  was  nothing  confessed  to 
me,  which  the  oanon  obiigca  me  to  ivtwI  :  imd 
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what  the  canon  does  not  eiyoyn  me  to  diaooveb 
It  enjoins  me  not  to  dbcover.  (Can.  113. 
Vid.  first  defence.)  And  so  thero  in  aa  end  of 
this  dispute. 

I  hope  bv  this  time  it  may  appear,  that  I  an 
neither  unfurnished  with  reason,  or  pracedentt 
to  justify  what  I  have  done.  Howatcr,  1 
aball  give  onie  late  instance  for  the  whole  caatw 
and  so  conclude.  ' 

At  the  execution  of  Mr.  Ashtoot  Jan.  169(L 
absolution  was  given  him  in  the  aame  fbrai! 
with  imposition  of  hands,  at  the  same  plaoe^ 
and  upon  the  same  occasion ;  and  a  jnatlfybng 
Paper  Icf^  by  tbe  person  that  suffered.  U^m 
at  that  time  there  were  no  axoapltOQa  ouidt 
either  to  manner  or  thiuff.  The  pcrlhrmaDoe 
was  80  far  from  displeasmg,  that  the  aheriff 

fave  his  thanks  for  the  solemnity  of  the  oftoe. 
here  were  no  conphiints  either  at  l^mbHh, 
or  Whitehall,  no  public  invectircs,  no  ■*i«"W 
of  body  and  goods;  in  short,  no  aigM  •ftSa 
least  dissatisfaction.  And  who  could  inaghM, 
that  the  bare  repeating  of  an  action  ahouU 
raise  sodi  a  storm  upon  ua  now,  which  mm 
80  perfectly  inoflenaive  before  ?  To  pnnish  in 
this  manner,  without  warning  or  pnoadenti 
without  canon  or  law,  is  (with  -«K»>iffittH\ 
somewhat  nnmtelligible. 

And  now  having  defended  myself,  I  ahall 
reply  nothing  to  all  the  onkind  rafleoliaafl, 
and  tragical  fan^oaga  of  the  Dedmtion.  It 
is  probably  within  my  power  to  turn  aooM  of 
these  reverend  prekUes  artillery  npoa  dieB. 
But  my  regard  to  their  chamcter,  and  uiofi* 
nation  not  to  displease,  makes  me  wave  Aa 
advantage.  However,  their  extraoi^nary  maga 
has  done  me  the  honour  of  an  opportonity  tm 
forgive  them,  which  I  thankCknl  I  heartily  do* 
April  ai,  law.  j.fc. 

P,S.  I  have  just  now  received  a  sbeeC. 
called  «  An  Answer  to  my  Defence,"  &c.  As 
for  that  little  which  is  material  in  this  Paper 
It  IS  already  satisfied,  and  I  do  not  lore  needless 
repetitions.  And  therefore  to  begin  and  end  in 
a  word  with  this  answerer;  If  he  has  any 
thing  remarkable,  it  is,  in  my  opinion,  his  A 
language  ^  and  that  I  can  both  pity  and  d^ 
apiae.    April  85. 

There  were  several  pamphlets  pablished  on 
this  occasion,  against  and  in  defence  of  this 
proceeding,  but  theae  are  sufficient  to  shew  tbo 
nature  of  the  controversy. 

In  July  following,  Mr.  Cook  and  Mr.  Snatt 
were  brought  to  tbe  court  of  King's-bench, 
and  the  Proceedings  against  them  ate  thus 
briefly  reUted  in  Comberbach**  Reports,  p.  383, 

Sitting  in  Middlesex,  coram  HoH,  chief  justice! 

July  2,1656. 

RkX  TCTf .    8HADRACH    CoOX  et   WoL.  ShMT, 

Indictment  for  absolving  Traitots. 

Upon  an  Indictment  setting  forth.  That  m 
John  Frein4  and  Mr  William  FtAhm  htlog 
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attuatad,  and  about  M  be  executed  atTybuni, 
Ibr  lugfa  Ireaion,  &c.the  defendants  confipiring 
and  iotending  (as  much  as  m  them  lay)  to  jus- 
aiyj  or  al  Ifast  to  extenuate  and  lessen  their 
cnmes,  and  to  indace  bis  majesty's  subjects  to 
bdiere  that  they  died  rather  as  martvrs  than 
aa  traitors,  and  to  incite  the  kind's  subjects  to 
oommlt  the  like  treasons,  they  did  take  upon 
them  to  absolve,  and  did  pronounce  a  fbrm  of 
abBolalioa  of  them  the  said  sir  William  Perkins 
and  sir  John  Freind,  without  sny  repentance, 
or  any  signs  of  repentance  by  them  given. 

It  was  proved,  that  the  defendants  asked  the 
criminab  the  several  questions  directed  by  the 
Rnhrick  hi  the  office  of  Visitation  of  the  Sick, 
and  Mr.  Cook  nrononnced  the  words  of  absolu- 
tioQ  of  one  of  tne  traitors ;  Mr.  Snatt,  and  one 
Mr.Gollier,  (who  is  not  now  indicted)  laying 
iMf  hands  upon  his  head,  and  after  the  words 
pronounced,  saying,  Amen ;  and  Mr.  Collier 
prommnced  the  words  as  to  the  other  traitor, 
they  aU  three  layingon  thei r  haiids,  Ace.  It  was 
proved,  th^t  the  ddfeodants  were  earnestly  re- 
OMrted  by  sir  William  P^kins  and  sir  John 
Frabd,  to  assist  them  At  the  place  of  execution ; 
aad  tbereibre  the  jury  were  directed  to  acquit 
them  of  conspiracy  (though  the  attorney-ge- 
neral said  the  indictment  was  not  for  conspi- 
racy, and  *  conspirantss*  was  put  adjeclively 
only  to  introduce  the  other  matter,  and  there- 
fore was  not  material) :  and  Holt  directed  the 
jury,  that  this  proceeditigf  of  the  defendants 
vraa  certainly  scandalous  and  irregnlar  ;  for  if 
the  criminals  had  before  made  a  private  con- 
fossion,  the  absolution  should  havfe  been  private 
likewise ;  but  if  they  would  give  a  public  ah- 
acdution,  they  ought  to  have  requirea  as  public 
confession,   and  particularly  with  resipect  to 
those  crimes  for  which  they  were  attainted. 
Wing  so  notorious,  &c.    However,  if  the  jury 
were  of  opinion  ^they  did  it  only  ignorantlv, 
and  by  mistake,  (in  which  case  it  is  properly 
connusable  in  the  spiritoal  court^  then  to  acquit 
them  ;  but  if  they  did  it  with  a  design  to 
nfiront  the  government  and  to  vilify  the  justice 
of  the  nation,  then  to  find  them  guilty  :  but  at 
the  instance  of  the  defendants  counsel,  it  was 
directed  to  be  found  specially,  that  Snatt  laid 
bis  hand  on  the*  head,  and  was  assistant,  while 
the  other  pronounced  the  words  of  absolution, 
and  afterwards  Snatt  said,  Amen  (it  being  laid 
^uod  pronunciaveront).    And  accordingly  the 
jury  acquitted  them  of  the  conspiracy,  and 
found  Cook  guilty  of  the  rest,  and  as  to  Snatt, 
Uf  ittpra.* 

—  -  •         I  — ■ — 

*  5  Modem,  p.  363,  reports  the  Case  thus : 

Tenn  Mich.  9  W.  3,  B.  R.  1697.    Rex  vers. 
Coolc,  Snatt  and  Collier. 

'*  They  were  found  Guilty  upon  an  Indict- 
ment for  the  following  crime,  $s.  Sir  John 
Freind  and  sir  William  Ferkins  were  eonvicted 
4br  high  treason,  in  conspirini^the  death  of  the 
king ;  and  the  defendants,  being  present  with 
them  at  the  place  of  execution,  did,  all  of  them, 
JV  tMrliiodff  00  sir  John  Freindi  who  shewed 
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When  this  Special  Verdict  was  argue<l,  or 
how  this  matter  ended^  does  not  appear:  but 
at  the  sale  of  the  earl  cS  Clarendon's  Manu- 
scripts, in  Covent-Garden,  Aoril  1763,  the  fol- 
leaving  Argument  was  purcliased  in  Mann- 
script. 

The  King  agaiHst  Cook  and  Snatt. 

It  is  an  indictment  for  a  mis^demeanor  on 
which  a  Special  Verdict  is  found.  I  am,  by 
your  lordship's  appointment,  counsel  for  the 
defendants. 

The  indictment  sets  forth,  That  whereas 
sir  John  Freind  and  sir  William  Perkins  were 
severally  convicted  and  attainted  of  high  trea- 
son, in  conspiring  the  death  of  the  king,  and 
adhering  to  nis  enemies,  and  according  to  due 
course  dPIaw.  and  judgment  thereon  severally 
given.,  were  drawn  to  Tyburn,  to  be  there  put 
to  death  ;  Jeremy  Collier,  and  these  two  de* 
fendants,  well  kiiowing  the  premises,  but  in- 
tending to  wtthoraw  the  king's  suljects  from 
their  miegiance,  and  to  incite  them  to  commit 
the  like  treasons,  at  the  gallows,  being  in  the 
cart  with  sir  John  Freind  and  sir  William 
Perk^is,  and,  immediately  before  their  execu- 
tion, conspiring,  designing,  and  intending  that 
execrable,  horrible,  and  detestable  high  treason, 
for  which  sir  John  Freind  and  sir  William 
Perkins  were  attainted,  and  then  instantly  to 
die,  according  to  the  course  of  law,  to  justify, 
or  at  least  to  extenuate,  diminish,  or  set  at 
nought ;  and  to  insinuate  into  the  king's  sub- 
jects, and  persuade  them,  that  sir  John  Freind 
and  sir  William  Perkins  were  about  to  die  in- 
nocent and  undeservedly,  and  rather  as  mar- 
tyrs than  traitors ;  and  to  incite  the  king's  sub- 
jects to  commit  the  like  treasons,  and  unlaw- 
fnlly  and  .contumaciously,  as  priests  of  the 
church  of  England,  in  the  presence  and  sight 
of  a  great  concourse  of  people,  and  in  the  hear- 
ing of  a  great  many  of  them,  laying  their 
hands  on  the  heads  of  sir  John  Freind  and  sir 
William  Perkins  in  the  said  cart,  then  and 

no  repentance  for  the  crime  for  which  he  was 
about  to  die ;  and  Cook  pronounced  the  Abso- 
lution, and  Snatt  and  Collier  said,  Amen. 

^«That  they  all  three  likewise  laid  their 
hands  on  sir  William  Perkins,  who  was  like- 
wise impenitent  of  this  crime ;  and  Collier 
pronounced  the  Absolution,  and  Cook  and 
snatt  said,  Amen ;  and  that  they  all  assisted 
and  assented  to  the  said  Absolution. 

*'  The  jury  made  a  special  conclusion  in 
their  verdict,  Whether  the  laying  on  the  bandi 
of  three,  and  bntone  at  a  time  pronouncing 
the  Absolution,  makes  them  all  goilty  of  tha 
whole  matter  f*    Adjoom'* 
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there  took  upoli  tbenifeUes  to  abaolFe  tbeni, 
and  did  pronounce  theoi  to  be  absolfed  from 
till  their  sins,  witlioiit  any  rqMWtnnoe,  by  the 
said  sir  John  Freind  and  air  WtUiatn  Perkins, 
or  either  of  them,  tor  the  high  treaaon  afore- 
aaid  first  declared. 

To  this  indictment  these  two  defendants 
pleaded  not  guilty  :  And  the  issue  being  tried 
before  your  lordship,  the  jury  find  this  special 
verdict :  That  Cook,  Snatt,  and  Collier  laid  their 
hands  on  sir  John  Freind,  and  Cook  pro- 
nounced the  absolutioa,  and  Collier  and  Soatt 
^id.  Amen :  That  Coliier  and  these  two  de- 
fendants laid  their  Iiands  ou  sir  U'illiam  Per- 
kins, and  Coliier  pronoanced  the  absolution,' 
and  Cook  and  Snatt  said  Amen:  And  that 
^ookandSnatt  assisted,  and  assented  to  the 
said  absolution. 

As  to  the  conspiracy,  they  find  the  defendants 
not  guilty ;  and  as  to  all  the  rest  of  the  in- 
dictment, thev  And  the  defendants  guilty  :  But 
whether,  on  tne  whole  matter,  the  defendants, 
or  either  of  them,  be  gnilty  of  the  matters  and 
things  charged  on  them  in  the  indictment  (be<* 
sides  the  conspiracy)  or  no,  the  jury  pray  the 
adrice  of  the  court.  And  tlieren^ion  it  now 
comes  before  your  lordship.    And 

I  hope  with  submission  to  your  lordship, 
asihismdictment  is,  these  defendants  shall  be 
disoharged.  And  to  that  end  I  shall  crave 
leave  numbly  to  lay  before  your  lordship 
some  cottsiderationa  on  these  three  points: 

First,  Whether  what  is  laid  in  this  indict- 
ment will  amount  to  an  ofience  ? 

Secondly,  If  it  be  an  offence^  I  shall  hum- 
bly submit  it  to  your  lordship.  Whether  the 
examination  of  it  doth  not  belong  to  another 
jurisdiction?  And, 

Thirdly,  If  it  should  be  an  offence,  and  pu- 
nishable m  this  court,  yet  there  can  be  no 
judgment  given  against  them  on  this  indict- 
ment. 

But  before  I  come  to  these  points,  1  must 
erave  leave  to  explain  what  I  Uke  to  be  the 
meaning  of  one  expression  in  the  indictment, 
and  that  is, '  Alisque  aliqua  pconitentia  per  eos 

*  pro  aha  proditione  predicta  prius  declarata.' 
By  pcmitentia^  though  it  usually  amongst  the 
Canonists  signifies  penance,  and  sometimes 
.repentance,  absolution  and  penance,  yet  in  this 
place  I  take  it  for  repentance  only.  And  by 
the  words  *  pro  alta  proditione  pnedicta  prius 

*  declarata,'  is  meant  puhhcly  declarea  for 
tliat  particular  offence.  For  on  the  evidence 
it  appeared,  there  was  a  general  repentance 
of  all  their  sins  ;  and  there  might  have  been  a 
private,  particular  repentance  of  this  very  trea. 
son  to  tne  priests,  whilst  thev  were  in  the 
prison,  according  to  the  rule  of  the  Ca- 
nonists, *  Posse  in  una  die  confesaionem  au- 

*  di^i,  et  in  altera  injungi  poenit^ntiara :'   As  I 


I.  8.  n.  11.  fol.  830.  But  when  this  was  ob- 
jected at  the  trial,  the  king's  counsel  answered. 
The  repentance  ought  to  be  as  public  as  Uie 


aboolution.  Therefore,  te  reduce  it  all  to  ft 
case  on  this  indictment,  1  take  it,  these  gen- 
tlemen (especially  Mr.  Cook,  for  Mr.  Siutt's 
case  doth  sonnewhat  differ^  did  pubKcly  ab« 
scdve  sir  John  Fieind  and  sir  Wilham  Pakins, 
as  they  were  about  to  be  executed  for  higk 
treason,  withont  their  particular  repestaiMM 
publicly  declared  i9r  the  crime  for  which  they 
suffered.  And  I  shall  humbly  auhmit  it  to 
your  lordship,  whether  tliis  be  aoY  offeiw  ia 
these  gentlemen,  or  in  either  of  tLem.  Thejr 
were  persons,  that  by  order,  at  least  by  leave 
of  the  court  when  sir  John  Freind  and  sir 
William  Perkins  were  attainted,  were  permitted 
and  appointed  to  officiate  with  the  condemned 
criminals  to  prepare  them  for  another  world, 
when  they  were  about  to  leave  this  by  the 
judgment  of  our  law.  According Iv  they  offi- 
ciated, and  were  several  times  with  the  eon- 
demned  criminals  in  the  prison;  where  we 
ma^  very  well  presume,  that  they  brooght 
their  penitents  to  a  particular  conieasien  and 
re|»eotance,  though  we  coukl  not  prove  it  at 
the  trial ;  because  the  penitent  was  dead,  and 
the  abeolver  the  nerson  indicted. 

And  besides,  tne  absolver  was  net  obliged  le 
discover  the  confession  ;  nay,  it  is  expressly 
forbidden  by  the  113th  canon  of  our  eharob, 
made  by  the  convocation  in  the  year  1603^ 
which  was  called  by  the  king's  writ,  and  con- 
firmed  iinder  the  great  seal,  according  to  the 
form  of  the  statute  25  II.  8,  c  19,  aa  my  Iqnl 
Vaufi^ban  tells  us  in  his  reports,  fd.  5S9.  And 
the  kinpf  or  convocation,  but  oertainlv  both  of 
them  with  their  joint  power,  may  make  orders 
and  ordinances,  which  shall  bind  all  the  long's 
subjects,  but  more  esnecially  the  clergy*  as 
may  plainlv  be  inlerrea  firom  theatatute  i5  H. 
8.C.  19.  And  scare  our  books,  SI  £.4, 4^ 
Bro.  Abr.  ordinary,  pi.  1.  Moor  756,  789.  9 
Cro.  37.  Noy  100.  and  $  Ventr.  44.  And  ao 
hath  been  the  practice,  in  the  first  volume  ef 
the  Bistory^  of  the  Reformation,  fol.  S95.  and 
the  second  volume,  ibl.  60,  69,  and  70.  In  a 
case  of  this  nature,  I  must  beg  leave  of  year 
lordship  to  make  use  of  the  writings  of  divines 
and  other  authors,  and  not  strictly  confine  my* 
self  to  our  books  of  common  law :  for  our  law 
hooka  are  silent  in  thia  case  ;  and  indeed  I  de 
not  find  any  other  authors  speaking  directlv  to 
the  pomt.  Therefore,  I  must  be  forced  to  look 
into  the  nature  of  absolution,  the  power  of  the 
clergy,  the  practice  of  divines,  and  other  ool* 
lateral  matters,  for  some  light  herein  ;  which 
makes  me  dread  growing  tedious,  and  becom- 
ing very  tiresome  to  your  lordship's  patienccw 

And,'  my  lord,  as  to  this  particular  casBy 
these  canons  are  in  some  manner  confirmed  bj 
act  of  parliament :  for  the  statute  IS  Car.  3.  c. 
12.  sect,  the  last,  which  seems  to  set  aside  the 
canons  of  1040,  doth  establish  the  church  as  it 
was  in  the  year  1639 ;  and  then  these  canons 
were  in  force  and  practised.  For  the  king  who 
then  reigned,  at  his  coronation,  (the  first  ths^ 
was  after  making  of  these  canonsj  did  not  onlj 
swear  to  maintain  to  tbe  church  the  laws  of  St. 
Edward,  but  likewite  to  preserve  to  the  iNshops, 
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aad  churohes  oommitted  to  their  charg^e,  all 
cammicalprtvilegfes.  l  Rushworth's  Collectioo, 
Ibl.  sot.  Ami  the  power  of  secrecy  seems  to 
me  a  Drivil«{e ;  ana  these  canons  are  now  re- 
ceived and  OMerred  as  laws  amongst  the  clergy. 
And,  m^  lord,  neither  the  indictment,  nor  en- 
dcDce  did  deny  thattliere  was  a  private  repen- 
tance* Now,  that  a  priraie  confession  ana  re- 
penlBBoe  had  been  sufficient,  appears  from  the 
rule  of  the,  canonists,  '  Non  tenetar  pcenitens 
lertio  audioite  oonfiteri,  qnia  conlessio  cnm 
sacerdole  fiat  in  persona  Dei  omnia  exploratifh 
atme  o^^noscentis,  ezdudit  omnem  testem,' 
Val.  R^r.  lib.  6.  n.  78.  fol.  182.  *  De  Sacra- 
mentali  Confessione.*  Nay,  the  confession  to 
God  Almi^ty  only  is  held  sufficient :  *  Ex- 
andi,  Doroine,  preoes  nostras,  et  confitentiam 
tibi.  Pkroe,peocalit,utquosconscientisreatus 
aeoBsat,  induJrentia  tua  miserationis  absolvat,' 
Sec.  as  is  set  down  in  the '  Ordo  Romanns  de 
Officiis  Divinis,'  in  the  tenth  tome  of  the  Bi- 
Miotheca  Pathim,  fol.  SO.  and  is  verbatim  ren- 
dered into  English  in  our  litufgy,  in  the  com- 
minatioo,  and  in  the  form  of  prayer  appointed 
to  be  Qsod  on  the  30th  of  January,  and  in  that 
appointed  for  our  last  general  fast.  A  nd  I  shall 
presume  to  ofier  to  your  lordship's  consideration 
some  reasons,  why  such  a  private  confesuon 
to  God  Almighty,  or  to  his  minister  hereon 
farth,  is  sumcient  for  absolution.  One  is 
drawn  lirom  the  nature  of  the  thingitself.  No 
man  is  obliged  by  law  to  do  any  act  to  any 
other  person,  from  whom  be  can  receive  no  be- 
nefit by  so  doing.  And  the  people  cannot  ab- 
solve, It  is  only  the  priest  can  do  it ;  and  there- 
Ibre  to  him  alone  must  be  made  the  confession 
and  repentance..  And  so  is  linwood,  the  last 
impression,  foL  337.  on  the  words,  '  Debito 
caret  fructn,*  says  he,  '  Fructus  igitor  sive 
ntilitas  pcBnitentioe  est  absolutio  k  peccatis, 
quam  quts  non  consequttur  ah  eo  qui  non  est 
suus  judex,  nee  habet  potestatem  eum  ligandi 
vel  solvendi. '  And  the  same  author,  speaking 
concerning  confession,  fol.  397. '  Verbo  Confen- 
aioois,'  haUi  the«e  words,  '  Coafessio  tripliciter 
fitj  aut  in  foro  aoirue  interius  coram  Deo,  aut  in 
ibro  pcenitentie  exterius  coram  Deivicario,  aut 
in  foro  conteotioso  coram  judice.*  And  then 
be  adds,  *  Confessiu  est  le^itima  coram  sacer- 
dote  peccatorum  dectaratio.'  And  there  is 
not,  as  1  can  find,  the  least  hint  of  making 
any  con^ssion  or  repentance  to  the  people, 
but  only  to  the  nriest,  and  that  may  be  in 
private.  But  in  this  case  there  was  likewise 
a  public  repentance  declared ;  which  the 
priesu  might  well  take  for  a  repentance  of 
that  offence  as  well  as  for  any  other.  That  re- 
pentance indeed  was  general :  for  traitors  being 
by  no  decree  foreclosed  absolution,  and  no  par^ 
ticular  form  being  prescribed,  these  gentlemen 
followed  the  Rubric  in  the  form  there  set  down 
for  tlie  Visitatiun  of  the  Sick,  which  may  very 
well  be  taken  to  have  been  designed  for  all  that 
are  in  danger  of  death ;  and  so  onr  matest  di- 
vines have  taken  it.  The  learned  1  Jr.  Dnport, 
in  his  Greek  version  of  our  liturgy,  renders 
this  office  by  a  word  that  signifies  as  well  to  be 


in  peril  or  imminent  danger,  or  the  like,  as  to 
be  visited  with  sickness ;  which  likewise  an- 
swers the  canonists  description  or  denominatioii 
of  this  sort  of  absolution ;  to  distinguish  it  from 
Uie  common  and  sacramental  absolution,  they 
odl  it '  absolutio  in  articulo  mortis,'  without 
distinguishing  between  a  natural  and  violent 
death,  or  between  tbe  innocent  and  malefactors. 
And  if  our  law  had  designed  to  have  excluded 
malefactors  from  the  benefit  of  this  office,  it 
would  have  used  the  same  caution  as  it  doth 
agamst  others  in  the  office  fi>r  burial  of  the 
dead,  where  it  says,  it  shall  not  be  used  to  thooe 
that  die  unbaptized,  excommunicated,  or  are 
ftlo  de  se.  And  I  do  not  find  malefhctovs  that 
suffer  by  the  band  of  justice  excluded  that* 
office,  and  I  thipk  it  is  ot)en  performed  for 
them ;  why  then  must  this  of  Visitatioo  of  the 
Sick  be  denied  them  ?  There  is  no  other  office 
or  form  appointed  for  these  sort  of  persons. 
And  then,  where  there  is  no  law  there  is  no 
transgression ;  they  are  left  to  their  own  me- 
thod and  form,  and  therefore  may  use  that  set 
down  in  the  common-prayer  aa  well  as  any 
other.  And  here  the  priests  asked  sir  John 
Freind  'and  sir  William  Perkins,  if  they  re- 
pented truly  of  all  their  sins,  and  were  in  cha- 
rity with  all  the  world?  The  penitents  answer- . 
ing  in  the  affirmative,  the  absolvers  advising 
foiffivenesa,  did,  at  the  request  of  the  penitents, 
in  the  form  set  down  in  the  liturgy,  pronounce 
the  absolution,  neither  of  the  criminals  signi- 
fying that  he  folt  his  consoiettce  troubled  with 
any  weighty  matter.  And,  with  submission  to 
your  kiraship,  such  sicnification  ought  to  be 
previous  to  the  motion  for  a  special  confession, 
for  the  words  are, '  If  he  feel  his  conscience 

*  troubled ;'  which  I  think  is  fully  explained 
by  the  second  homi(y  of  repentance,  whidi 
condemns  auricular  confossion,  and  then  adds, 

*  I  do  not  say  but  thst,  if  any  do 'find  tliem-* 

*  selves  troubled  in  conscience,  they  may  re- 
'  pair  to  their  learned  curate  or  pastor,  or  to 

*  some  other  godly,  learned  man,  and  shew 

*  their  trouble  and  doubt  of  their  consciences  to 
'  them,  that  th^  may  receive  at  their  hands 

<  the  comforUble  salve  of  God's  word.'  But  it 
no  where  eqjoins  such  eonfossion  and  repent- 
ance, mucli  less  doth  it  command  the  priest  to 
exact  them  from  the  penitent  There  is  no 
order  for  the  priest  to  examine  whether  he  doth 
find  his  conscience  troubled,  if  the  peniteot 
doth  not  intimate  it  to  the  priest  There  is  no 
direction  for  the  priest  to  ask  him  any  question 
about  it  And  Val.  Reg.  1.  S,  c.  H.  n.  13.  out 
of  Sotus,  gives  us  this  definition  or  description 
of  the  office  and  dutv  of  a  confessor  in  these 
words,  *  Officium  quidem  confessarii  de  se  non 

*  est  interrogare  pcBuilentem,  sed  andire  confi- 
'  tentem :'  And  going  on,  he  gives  this  reasout 
'  Cum  in  foro  pcenitentiali  non  procedatur  sicat 
'  in  criminali  per  vim  <^cttvam  ad  extorqnen- 

<  dam  h  reo  confesstonem,  sed  per  snontaneaa 
■  voluntatem  oonfitentis.'  1  acknowledge,  that 
in  the  church  of  Rome,  to  make  abaolu^n  n 
complete  sacrament,  a  special  confession  is  re- 
quired; as  IB  direct^  by  our  church,  when  the 
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pcm^ent  ligBifies  tiMt  he  feeb  a  bartliea  on  bit 
coMcic&ce:  But  neilher  in  Uiew»  nor  in  any 
other  caaea,  trUerein  apecial  oonlenMon  is  re- 
^nired,  ia  it  any  where  ordereil  to  be  public.  It 
ia  aifficient  Ibat  it  ia  made  to  the  prieat  alone ; 
and  the  comoion  practice  in  these  and  all  other 


ia  to  hate  it  private :  AH  other  peraona 
are  exdnded  the  aick  tnan^a  chamber.  Bol 
anppesinff,  my  lord,  that  the  meamng  of  the 
Rubric  sheuld  be  taken  to  be,  that  the  priest 
abonld  move  him  to  make  snch  a  special  con* 
leasioii,  this  ia  only  directory ;  it  ia  not  com* 
pnlaatory,  aoy  more  than  the  uraoedin^  para- 
giapha,  where  the  priest  is  to  admonish  the  sick 
person  to  make  his  will,  and  declare  his  debts, 
and,  if  he  be  of  ability,  to  (five  charitably  to  the 
poor.  And  it  would  be  d^cult  to  maintain  an 
ladietmeot  on  an  v  of  these  paragraphs  agaiosi 
a  priest,  for  absolving  a  sick  roan  without  ad- 
raoniahine  him  to  make  his  will,  declare  hia 
debts,  or  be  liberal  to  the  poor,  who  perhaps 
starved  for  want  of  snch  rdief.  Certainly  u 
Iheae  caaes  the  Rubric  would  be  looked  on  to 
be  only  directory :  And  why  not  ao  in  thb? 
The  like  exposition  bath  been  made  on  other 
acts  of  pariisment.  The  statute  31  Jac.  1,  c 
4,  against  vexatious  informers,  enacta.  That  no 
information  shall  be  received,  filed,  or  entered 
of  record,  before  the  informer  hath  made  oath 
that  the  offence  was  committed  within  the 
oouuty  wliere  it  was  Uid,  sod,  as  he  believes, 
within  a  year  before  exhibiting  tlie  informa- 
tion; and  this  oath  to  be  entered  of  rvcord. 
Yet  I  believe,  it  cannot  be  shewn  that  any 
auch  oath  haili  at  any  time  been  made,  nor 
informer  nor  officer  indicted  for  preferring, 
tiling,  entering,  or  receiving  any  informa- 
tion without  such  oath ;  for  that  sutute  hath 
(as  to  that  part)  been  always  held  to  be  direc- 
torv,  that  the  judge  or  officer  might  require  it, 
if  they  thought  fit;  but  they  are  not  thereby 
obliged  in  any  case  to  exact  it  finom  the  in- 
fbnner,  any  otherwise  than  as  their  own  dis- 
cretions gnide  them,  1  Cro.  316.  But  taking 
the  clause  in  the  case  now  before  your  lord- 
ship to  be  compulsatory ,  yet  it  b  not  to  be  uni- 
versally observed  to  all  penitents ;  it  is  only  in 
some  eases,  where  the  persons  are  not  qoalified 
without  such  special  confession,  and  the  priest 
ia  to  consider  and  determine  of  the  qoalifiea- 
tions :  For  absolntioii  is  nnrdy  spiritual,  and  so 
left  to  the  priest,  that  be  is  the  only  juilge 
thereof.  And  if  it  might  not  be  thought  im- 
proper, I  should  crave  leave  briefly  to  mention 
the  opinions  of  some  of  the  fathers  of  the  church 
OB  this  occasion. 

8t.  Chrvsostom  says.  The  Father  judgea  no 
man,  but  bath  committed  all  judgment  to  the 
Son ;  and  the  Son,  till  his  Mcoud  coming,  hath 
Itfl  all  judgment  to  his  ministers.  And  St. 
Jerom,  speaking  of  the  priests,  hath  these 
words,  *  Qui  claves  regni  ccekirum  habentes 

Suodammodo  ante  diem  judicii  judicant.'  And 
t.  Gregory  the  grnt  says  of  them,  <  Princi- 
patam  sopemi  jndicii  sortiontur,  ut  vice  Dei 
«|uibttsdam  peocata  retineant,  et  quibosdain  re- 
lazent ;'  and  therefore  TertaUiao  oalla  ezoon* 


munication  *  Ph^udieiam  futari  aectili.'   And 
the  learned  prelate  Usher,  in  bis  answer  to 
Halcme  the  jeauit,  saith,  '*  We  acknowledge 
most  willingly,  that  the  principal  part  of  tho 
priest's  mbistry  is  exercised  in  matUsr  of  for- 
giveness of  sins.'t     And  it  farther  appears  by 
what  I  before  cited  out  of  LinwoM,  and  like- 
wise by  another  expression  in  the  asme  book, 
fol.  335,  on  the  words  Competentis  bteraturv, 
where  he  says,  '  Episoopus  est  judex  tarn  ani- 
maram  quam  corponim ;  Presbyter  vero  non 
est  judex  nisi  animamm.'     And  fol.  337,  the 
word  Sacerdotom  is  thus  explained,  *  Qui  de- 
putati  snnt  ad  aodiendas  confesslones:'  And  ia 
the   next   paragraph  he  hath  these    words, 
*  Vcrbum  Dei  dimittit  peccata,  saccrdos  auten» 
est  judex.'    And,  my  lord,  what  I  would  infer 
irpm  these  divines  and  Linwood,  is,  that  the 
priest  being  the  judge  of  the  state  of  the  aonl 
of  the  penitent,  he  must  at  bis  peril,  aa  be  will 
answer  it  to  God  Alnugbty,  take  care  of  the 
confession  and  absolution ;  sod  if  he  errs,  he 
may  perhapa  be  punishnl  for  it  in  another 
worUl,  but  not  in  tliis.    We  usually  esteem  it 
a  bard  case  to  punish  a  man  for  erring  in  hia 
iudgment,  for  not  being  so  wise  as  be  ou^ht  to 
be,  or  so  understanding  as  another.    No  judg<a 
is  in  any  case,  at  common  law,  to  be  punished 
for  an  erroneous  judgment,  either  by  action  or 
indictment,  0  £.  4,  3,  a.  PI.  10,  1  lien.  3«4» 
Hot.  130.     And  our  divines  tell  us,  that  God 
Almighty  will  jud<;e  us  by  our  wills,  not  by 
our  understandings.    And  therefore,  if  these 
gentlemen  were  mistaken  in  what  they  did,  il 
being  only  an  error  of  their  judgmeoto,  though 
it  may  be  deemed  an  imprudent  action,  yet  i 
ho|ie  it  will  not  be  adjudged  criminal.    And, 
my  lord,  there  may  be  this  farther  reason  given, 
why  it  should  be  lef^  to  the  priest  to  judge  of 
the  repentance,  and  give  the  absolution  when 
he  sees  occasion.    Suppose,  my  lord,  an  inno- 
cent man  should  be  condemned  for  treason  or 
felony,  as  it  happened  in  the  case  of  the  uncla 
condemned  and  executed  for  the  murder  of  hia 
niece,  mentioned  in  my  lord  Coke's  third  In- 
stitutes,  232.    And  the  like  case  happened  ia 
Gloucestershire  between  thirty  and  forty  yeart 
since,  when  Joan  Perry  and  her  two  sons  [See 
an  account  of  them  fbllowtng  this  esse  of  cap- 
tain. Tliomaa  Green,  for  Piracy  and  Murder, 
A.  D.  1705,  in  this  Collertton]  were  executed 
for  the  murder  of  one  Harrison ;    and  aOet 
they  were  executed,  the  person  supposed  to  he 
murdered  came  into  the  country,  and  vivA  voe$ 
proved  the  inoocency  of  those  persons  that  wera 
condemned  and  executed  for  tnat  fi^ncicd  mur- 
der.   Now,  supposing,  in  such  a  case,  the  per- 
son to  be  executed  obstinately  and  resolutely 
denies  the  fact,  shall  the  priest  refuse  lum  all- 
adution  ?  And  because  the  innocent  person  will 
not  accuse  himself  of  what  he  was  nut  so  much 
as  iu  thought  guilty,  roost  be  therefore  die  the 
second  death  for  his  other  sins,  tor  which  he 
does  repent?    For  they  are  still  retained  by 
the  priest,  who  refuses  to  give  him  absolution. 
Because  such  persons  cannot  conderou  them* 
adres  for  what  their  oonscienoes  do  not  accost 
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them*  ctm  there  be  no  forgi? eoM,  no  abiolu* 
tioo  for  tbem  ?  Will  not  charity  allow  they 
may  be  saved,  and  oonseqnently  entitled  to  ab- 
solution? «  Nay,  will  not  charity  extend  to 
tbote  that  suffer  in  an  ill  cause,  through  a  fault 
in  their  understanding  ?  And  I  hope  that  the 
errors  of  our  judgments,  as  well  as  the  weak- 
ness of  our  meoMHies,  may  be  pardoned  amongst 
our  secret  sins;  and  therefore  such  persons 
may  not  always  be  denied  the  benefit  oi  abso- 
lution. It  is  no  where  denied  to  traitors ;  nay, 
the  Canonists  say,  *  In  arlicnio  mortis,  omnes 
aacerdotes  qooslibet  poenitentes  a  quibusvis  pec- 
catis  et  censnris  abspWere  possdnt,'  Val.  Keg. 
1.  1,  n.  58,  foL  0.  And  he  there  cites  a  council 
for  it,  where  it  was  so  determined.  Nor  is  tliere 
any  particular  form  or  method  prescribed  for 
their  repentance  or  absolution ;  therefore,  rae^ 
thinks,  a  general  repentance  may  deserve  a 
general  ateoiution;  and  perhaps,  in  some  of 
these  cases,  the  pnest  had  been  to  blame,  if  be 
had  denied  absolution. 

And  now,  with  your  lordship's  patience,  I 
will  look  into  the  practiceof  divines  in  such- 
like cases ;  though  it  cannot  be  expected  that  I 
should  bring  many  precedents  to  warrant  this, 
because  it  is  seldom  that  absolution  is  given  at 
the  place  of  execution;  the  ordinary,  or  some 
other  divine   performing  that  office,  usually 
doing  that  in  private,  when  they  have  free  ac- 
cess to  the  prisoner :  And  if  it  were  not  so  done 
here,  it  was  because,  afler  these  divines  were 
appointed  to  be  with  the  criminals,  and  to  pre- 
pare them  for  another  world,  and  had  been 
with  them,  and,  as  we  say,  received  their  con- 
fession and  repentance  lor  the  crimes  for  which 
they  were  condemned,  and  perhaps  bad  there- 
upon given  them  absolution ;  yet  after  this, 
for  two  or  three  days  immediately  preceding 
the  executioD,  they  were  kept  from  them,  and 
not  permitted  to  come  to  them  till  they  were  in 
the  cart  at  the  place  of  execution :  And  it  may 
be  intended,  that  the  absolution  that  was  then 
given  tbem,  was  for  the  sins  which  thev  had 
committed  since  they  saw  them  last,    l^here- 
fbre,  unless  the  kinjr's  counsel  con  shew  me  a 
case  with  such  circumstances,  they  cannot  ex- 
pect from  me  a  direct  precedent  to  justify  our 
proceedings.    But  I  shall  crave  leave  to  men- 
tiou  a  few  that  1  thbk  will  bear  some  propor- 
tion to  the  case  now  before  your  lordsnip.    I 
shall  begin  with  that  of  John  Twyn,  who  was 
tried,  convicteil,  iind  attainted  at  the  Old  Bailey, 
the  SOth  of  February,  1663,  the  narrative  of 
which  was  then  printed  by  authority.    He  was 
convicted  for  printing  and  publishing  a  trea- 
sonable libel ;  and  my  lord  chief  justice  Hyde, 
before  whom  the  trial  was,  suth,  [Vol.  6,  p. 
636,  of  this  Collection]  **  I  shall  not  spend  my 
time  in  discourse  to  you  to  prepare  you  for 
death :    I  see  a  grave  person,  whose  office  it  is, 
and  I  leave  it  to  him.    Do  not  think  of  anv 
tinae  here :  Wlake  your  peace  with  God,  which 
Biiist  he  done  by  confession,  and  by  the  disco- 
^€tr  of  those  that  are  guilty  of  the  same  crime 
with  voH.     God  have  mercy  upon  you ;  and  if 
yoa  do  so,  be  will  have  mercy  upon  you.*1  Af- 


terwards, and  before  he  came  to  be  azecnt^ 
the  ordmary  pressed  him  to  confession  of  those 
others  concerned  with  him,  which  he  refused^ 
and  yet  the  ordinary  offered  to  administer  the 
Sacrament  to  him.  From  whence  I  would 
infer,  that  it  Is  the  office  of  the  Ordinary  to 
prcsiare  oondenmed  criminals  for  another  woild, 
ancl  consequently  he  must  be  the  judge  when 
they  are  prepared.  And  next,  though  the 
Chief  Justice  was  of  opinion,  that  God  Al- 
mighty would  not  pardon  him  but  on  the  eon* 
fession  of  his  own  &nlt,  and  the  discovery  of 
his  accomplices,  yet  the  Ordinary  tendered  him 
the  Sacrament,  which  comprehends  the  abso- 
lotion,  when  he  obstinately  refus4Ml  to  make 
any  such  discovery ;  [See  Tq^yn's  speech  and* 
behaviour  in  vol.  6,  p.  536,  of  this  Collection^ 
and  yet  no  indictment  against  him  for  it.  My 
lord  Strafford,  when  he  was  going  to  be  be^ 


of  Strafford  bowing  himself  to  the  ground,  said, 
*  My  lord,  vour  prayers  and  your  blessing.' 
The  Archbishop  lifted  up  his  hand,  and  bestow- 
•d  both.    There  wss  not  time  or  opportunity 
for  his  grace  to  pronounce  the  absolution  at 
large,  nor  to  lay  his  handa  on  the  head  of  the 
penitent,  as  these  defendants  did,  but  he  came 
as  near  it  as  he  could ;  he  lifted  up  his  hands, 
and  bestowed  both  his  prayers  andhenedictioD, 
jand  that  without  any  particular  confession  or 
repentance.    And  though  his  grace  was  after<- 
wards  proceeded  against,  and,  aa  they  then 
called  it,  tried  for  High  Treason,  and  all  the  dift 
thrown  on  him  that  IVynneand  several  others 
conld  rake  up  against  him,  and  his  whole  life 
searched  into,  and  every  particular  action  nar- 
rowly traced,  and  even  nis  reputation,  when  he 
was  a  scholar  at  the  university,  produced  as 
evidence  against  him ;  yet  this  blessing,  this 
absolution  was  never  so  much  as  mentioned^ 
though  they  had  of\en  opportunity  so  to  do, 
when  it  was  urged  (as  frequently  it  was)  that  hn 
grace  and  the  earl  of  Strafford  were  very  inti« 
mate  friends  and  acquaintance,  and  went  hand 
in  hand  to  destroy  the  government  both  in 
church  and  state:    And  yet  this  action -was 
publicly  taken  notice  of,  as  we  find  by  the  his- 
torians of  those  times.    Rush  worth,  lu  the  earl 
of  Strafford'o   Trial,  fol.  789.      Franklyn's 
Annals,  901.* 

Now,  my  lord,  blessing  and  absolution  in 
such  cireumstances  amount  to  the  same.  No 
man  blesses  the  impenitent.  The  form  that 
the  archbishop  then  used  is  not  set  down,  nor  , 
is  it,  with  submission  to  your  lordship,  any 
ways  material.  There  are  several  forms  of 
absolution,  which  in  sense  and  virtue  are  the 
same,  as  archbtshop  Sparrow  has  it  in  his  Ra- 
tionale on  the  Common-Prayer;  where  he 
shews  us,  that  there  are  three  several  forms  of 
absolution  in  the  liturgy ;  as  first,  in  the  morn- 
ing and  evening  prayer,  *  He  pardoneth  and 

*  See,  too;  Tol,  3,  p.  15gl,  of  this  Collec- 
tion. 
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absohretb,*  &c.  Tbe  lecoDd  is  med  in  the 
Viailatioa  of  the  sick,  *  Bt  bis  tatliority  com- 
milted  to  me,  1  absoive  tbee,' &c.  Tbe  third 
is  at  tbe  sscnunent,  *^lmtg^ty  God,  fire.  ba?e 
merey  iipea  yon,  &c.  pardon  and  forgive  you, 
&C.'  Tbe  like  form  is  appointed  to  be  nsed  in 
case  of  imminent  dan^  at  sea,  and  stiled  an 
abeololion.  And,  saitb  that  rererend  and 
leam^  prelate,  **  All  these  sereral  forms  in 
aense  and  rirtue  are  the  same  t  for  it  is  all  one 
as  to  tbe  remission  of  sins  in  the  penitent,  whe* 
Iher  the  priest  absolve  him  after  this  ibrm,^  Al- 
n^ty  God,  who  bath  given  me  and  all  priests 
power  to  pronounce  pardon  to  tbe  penitent ; 
ne  pardons  yoo — or  thus.  By  virtue  of  a  com- 
mission mated  to  me  from  God,  I  absolve  yoo 
~-4Mr  lasuy,  God  pardon  vou.'* 

I  must  now,  my  lord,  in  my  way,  crave 
leave  to  observe,  that  criminals,  be  their  of> 
fences  never  so  heinous,  though  they  do  not 
contess  them,  or  shew  any  repentance  for 
them,  yet  they  are  not  kept  from  the  public 
service  of  the  church ;  nor  are  they  denied  or 
refused  to  be  admitted  to  the  ble^ed  Sacra- 
raeot*,  where  they  have  the  benefit  of  this 
third  absolution,  and  that  in  public.  What 
reason  then  can  there  be  to  deny  them  this  ab- 
solution, for  the  giving  which  these  gentlemen 
stand  now  indicted,  which  hath  not,  I  believe, 
been  at  any  time  denied  to  any  malefiustors, 
either  in  tpis  or  any  other  part  of  the  whole 
Cbiistian  world  ?  The  eropmr  of  Germany, 
in  his  manifesto  sffainst  thooe  persons  that 
killed  bis  officers  and  ministers  at  Prague,  as  a 
sreat  aspgcavation  of  their  offence  says,  they 
did  it  without  giving  them  a  moment  of  time 
to  repent,  or  miake  confession,  or  receive  tbe 
Sacrament,  which  is  never  denied  to  the  worst 
offenders,  1  Rosbwortb,  7. — Without  giving 
them  a  moment  of  time  to  repent,  or  make 
oonfeffsion,  or  receive  the  Sacrament»-It  is  in 
tbe  disjuDCtive,  my  lord ;  and  thereby  Confes- 
sion and  Repentance  cannot  be  meant  of  that 
particnUr  fact  for  which  they  were  then  put  to 

*  But  in  tbe  Rubric,  prescribing  tbe  order 
of  the  administration  of  the  Lord's  Supper,  or 
Holy  Communion ;  the  first  directions  are  as 
follows : 

'*  So  many  as  intend  to  be  partakers  of  tbe 
Holy  Communion,  shall  signify  their  names  to 
the  curate  at  least  some  time  the  day  before. 

**  And  if  any  of  those  be  an  open  and  noto- 
rious evil  liver,  or  have  done  any  wrong  to  bis 
ndgbbours  by  word  or  deed,  so  that  the  congre- 

Etion  be  thereby  offended ;  the  curate  having 
owledge  thereof,  shall  call  him  and  adver- 
tise  him,  that  in  any  wise  he  presume  not  to 
oome  to  the  Lord's  table,  until  he  hath  openly 
declared  himself  to  have  truly  repented  and 
amended  his  former  naughty  life,  that  the 
congregation  may  thereby  be  satisfied,  which 
before  were  offended ;  andf  that  he  hath  recom- 
pensed the  oarties  to  whom  he  hath  done 
wrong,  or  at  least  declare  hinsself  to  be  in  fiill 
purpose  so  to  do,  as  soon  as  he  oonTeaiently 
inay." 


death,  for  that  was  the  service  of  tbe  emperof 
their  master,  and  the  manifesto  stik«  the  au« 
thors  of  their  deaths,  *  Barbarous,  cruel,  and 
■  inhuman  murderers.'  But  I  shall  proceed 
to  give  your  lordshrn  another  instance,  wbcr^ 
there  hath  been  a  public  absolutMn  to  a  criminal 
condemned,  and  that  even  at  tbe  place  of  exe** 
cotion,  without  any  special  repentance  for  the 
crime  for  whicb  he  was  about  to  suffer.  And 
that  was  in  the  case  of  sir  Tliomas  Armstrong, 
who,  by  judgment  of  this  court  upon  snoot* 
lawrjT  for  biff h- treason,  for  eonspinng  against 
the  king*s  life  and  government,  was  executed 
at  Tybnm  in  June  1684.  In  the  court  he  in-' 
oisted  on  his  innocency,  and  so  he  did  in  a 
Speech  which  he  likewise  left  with  the  sheriff 
at  the  place  of  execution ;  yet,  notwithstanding 
that,  the  revcn^nd  divine  that  then  assisted  to 
prepare  him  for  another  world,  did  m  ^ect  tbe 
same  with  these  ffentleroen  that  are  now  de* 
fondants  (which  I  numbly  submit  to  your  lord- 
ship's consideration) :  for,  after  a  long  recom* 
meodatory  prayeTt  he  -oseth  this  beniediction  ; 
*  The  grace  of  onr  Lord  Jesus  Christ,  ami  4be 
low  of  God  the  Father,  and  the  fottowship  of 
the  Holy  Ghost,  be  with  us,  and  in  a  parttcu- 
iar  manner  with  this  thy  servant,  now  in  the 
minute  of  death,  and  day  of  jndgroent.'  And 
titen  speaking  to  sir  Thomas  Armstrong,  says,- 
'  Now,  Sir,  commend  yourself  to  God  by  your 
devotions,  make  yourself  ready ,« and  then  lei 
that  be  the  Ust  tning  you  do.'  Sir  Thomas 
Armstrong  says,  *  Sir,  1  hope  in  God  my  sins 
are  |»ardoned,*and  1  do  pray  for  it  heartily.  I 
forgive  the  world  all  their  offences  they  have 
committed  against  me.'  Tiien  the  doctor  says, 
'  I  pray  God  shew  mercy  to  you,  as  you  ex- 
press charity  to  them ;'  and  then  immediately 
followed  the  execution.  I  have  dwelt  the 
longer,  my  lord,  on  this  particular,  because  it 
must  needs  be  of  very  great  authority,  the  re« 
verend  divine  that  then  assbted  being  Dr. 
Tenniaott,  now  archbishop  of  Canterbury.  [See 
vol.  10,  p.  105,  of  this  Collection.1  And'tbe 
circumstances  of  that  case  are  mocn  the  sarn* 
with  ours :  in  the  indictment  the  same  offenoe 
was  laid  as  against  sir  John  Friend  and  sir 
William  Perkins,  he  suffored  at  the  same 
place,  and  that  reverend  divine  was  likewise 
with  him  in  the  cart.  There  was  also  a  pa- 
per delivered  by  Uie  criminal  to  the  sberifT, 
declaring  his  innocency ;  yet  absolution  was 
publicly  given  at  the  time  and  place  of  exeen- 
tion.  Not  indeed  in  the  same  words  aa  these 
defendants  used,  but  in  those  that  are  as  effec- 
tual. I  think  it  is  apparent,  that  no  partieuhir 
form  of  words  is  requisite  to  an  aboolotioii. 
Whether  we  think  the  power  of  the  church 
authoritative,  or  only  declarative,  whatsoever 
is  an  execution  of  that  power  that  is  given  b« 
our  Saviour  in  St.  John,  and  denotes  tbe  priest's 
absolving,  or  the  priest's  declaring  that  God 
dotli  absolve  them,  or  the  priest's  recommend- 
ing them  to  God  for  mercy  or  a  pardon  for 
their  ains,  that,  with  submission  to  yomr 
lordship,  is  as  mnob  an  abodation,  as  when 
the  pnest  doth  in  his  own  penwa  abaohre 
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So  k  it  in  our  mOnuD^  aod  CTonio^ 
aerfiee,  and  \  ibo  coauBaoioii,  and  the  terrioo 
at  aca,  as  1  hatv  bofbro  UMotioned ;  and  yot 
Am  ruhntk  •tiles  them  abtdutioiui.  The  wholo 
obriitiaD  cboroh,  for  the  firat  ten  a^es,  used 
that  Ibrm  of  reeommending,  and  no  other  s  and 
tile  Greek  church  doth  still  retain  the  samew 
St.  Cyprian  De  Lapds,  Ibl.  136,  the  Okford 
cditioD»  on  the  words,  *  Pro  vob»  Deum  rogare 

*  fossimtts,'  the  leanied  Oadbrd  aunotators  say 
thii»— And  I  may  well  etile  them  the  learned 
anaelaloia,  shma  that  great  matter  andiudge  of 
all  learnings  the  premt  bishop  of  Woroester 
<Dr.  StilUngJtoet),  m  his  ViniKcation  ef  the  TH* 
Bity » fol.  165, 164,  stilet  them  so.  Their  aono* 
tatioas  are  in  then  words,  *  Qoantiimvit  nune 

*  temperis  fermuh  jndieiaiia  et  potettatiTa 
^  (Ego  te  ahsolfo  quasi  tradita  k  Christo  per 
^  Apostolos  feratnr,  esadfersocompertittimum 
*habeiur  per  decern  priorasecnla  iautami* 
^  nime  reoejplam,  imo  neo  adhnc  in  Eopiesia 
■Orientali  mtaluiate.*  And  that  abeolotionti 
onKnatioat,  and  contpcratioot  were  in  a  depre* 
catoryform,  plainly  appears  from  Moriaos,  I. 
8.  lA  admimstratione  pnmtentitt/c.  19,  sect 
7,  ibl.  S97,  '  Ipse  Domioe  remitte,  dimitte, 

*  eondona  necoata  hqjtts',  N.  &c.  And  thit,  be 
WKfMf  wat  oe  oommon  and  mter  absoiotion  in 
the  Greek  church.  So  Theodorot,  who  wrote 
lut  Penitentials  towards  the  latter  end  of  the 
•ixth  century,  (it  wat  published  per  Jaoobum 
Fetlit,  in  quarto,  a.  d.  167f ,  at  Paris)  in  the 
fifst  book,  and  the  ArsC  chapter,  page  f  6,  is  this 
ahaolotion,  '  Dens  omnipotens  sit  adjutor  et 

*  proCecter  taus,  et  pnestet  indulgeotlam  de 

*  peccatit  tuis  ;*  and  man  v  othera  of  the  like 
■ature  are  qmrtm  throogh  both  the  volumes. 
In  the  roman  pootidoal  there  is  this  absolution, 

*  Missieatnr  vestrom,  omnipotens  Dens,  et 
<  dhnissispeocatbTestnsperducat  tos  ailritam 

*  steniam.*  And  likewise  in  the  Ordo  Roma- 
Utts  1  before  cited,  fol.  61,  is  this,  which  it 
•tiled  *  Absolotio  stogularis:  Prater  N.  absein* 

*  tioneni  ei  remisiionem  peccatorum  taorum, 

*  per  inTOcationem  sacrali  nominif;  Dei,  et  per 

*  ministerium  nostrtiro,  percipere  merearis  nic 

*  et  in  ctemum.*  And  in  the  same  page  are 
sereral  other  absolutions  plural  and  singular, 
penned  after  the  same  manner,  in  such  s  de* 
precatory  form,  ami  all  stiled  absolutions.  And 
m  none  of  those  absolutions  ^o  I  see  any  enn* 
meralkm  of  partiouhir  offences,  nor  hare  I 
found  in  any  of  these  penitentials,  that  malefac- 
Ina  are  excludH  ^m  this  absolution.  Mr. 
Newland,  who  was  about  two  or  three  years 
fliiKM  condemned  and  executed  fbr  the  murder 
of  Mr.  Thomas,  did  poshirelv  deny  that  he  was 
guilty  of  that  Act,  or  of  aiding,  assisting,  or 
abetting  thereunto.  Yet  Mr.  Stevens  not  only 
gavo  him  the  sacrament,  and  that  three  times, 
with  other  oompany ;  but  likewise  gare  him 
abaolntion,  at  Mr.  Stevens  himself  hath  since  in 

Cmt  published  to  the  world.    And  wh^  is 
vlul  and  justiflable  at  Newgate  before  three 
or  ihur  persons,  eaaaot  become  a  enBf»  OtTy- 
bum,  though  it  be  done  in  the  preseaoe  of  500 
paopla;  (brthe  place  or  number  of  paopla  on- 
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vot  alter  the  uatura  of  the  fuct,  and  make  an 
innoceat  action  an  horrid  crime.    1  am  cre- 
dibly iflformed,  thai  in  the  case'  of  Anderloic 
the  printer,  who  was  executed  fbi^high  treason 
about, ibur  or  five  years  since,*  there  was  tho 
same  form  of  prayer  nted  for  him  by  the  divine 
that  then  assisted,  and  that  at  this  very  place  of 
execution.    la  the  case  of  Mr.  Ashton,  who 
wat    likewise    executed    for    high-treason,f 
though  he  expressed  no  sorrow  for  bis  crime, 
and  left  a  Paper  behind  him  justifying  the  foot 
for  which  he  died,  yet  the  same  form  of  prayer, 
the  veiy  same  abtolotioB,  and  at  the  same  pkca 
of  exeontion,  with  all  the  circumstances  of  tha 
present  oate,  were  uted  aud  performed  for  him ; 
sld  instead  of  any  reprimand  for  so  doing,  the 
theriff  of  Middlesex  said  thus  to  the  absolvers, 
at  1  had  it  fh>ra  one  that  was  then  present, 
and  set  it  down  in  writing }  *  Gentlemen,  I 
thank  you  for  performing  the  last  offices  so 
deoentlv.'    And,  my  lord,  my  clients  do  insist 
on  it,  that  on  these  precedents  and  this  encoo- 
lagement,  they  were  induced  to  act  as  they  did 
at  the  execution  of  sir  John  Freind  and  sir 
WOliam  Perkins.     I  have,  my  k>rd,  looked  into 
the  treatises  of  some  divines  upon  thisoocation ; 
and  though  I  find  a  mighty  stir  about  auricular 
ooufossion,  whether  the  church  doth  require 
that  or  no,  yet  I  cannot  perceive  that  it  is  by 
any  insisted  on,  that  there  must  be  in  any  case 
a  public  confession  or  repentance,  no,  not  even 
in  those  cases  where  public  penance  is  ^joined, 
unless  in  some  few,  where  the  ecclesiastical 
court  hath  made  it  part  of  the  penance.    BIr. 
Prynne,  in  his  Canterbury 's  Doom,  fol.  199,  S. 
tells  us,  that  one  Mr.  Adams  preached  at  St.. 
Mary's  church  in  Cambridge,  a.  o.  1637,  and 
maintained  special  confession  to  the  priest  to 
be  necessary ;    for  which  being  summoned  be- 
fore the  vice-chancellor,  he  and  several  other 
doctors  ordered  Mr.  Adams  to  make  a  recaota- 
tiooofthat  doctrine,  and  declare  it  was  only 
re(|ui8ite  in  those  cases  where  people  could  not 

3 met  their  own  consciences :  and  likewise  tn 
edare,  that  it  is  against  true  christian  liberty, 
that  a  man  should  be  bound  to  the  enumerat- 
ing of  his  tint,  as  hath  been  used  heretofore  in 
the  times  of  ignorance  and  popeiy.  There 
were  indeed  some  doctors  that  did  oppose  this 
recantation,  and  jnatified  Mr.  Adams,  insisting 
it  was  needful  to  make  such  confession  to  the 
priest';  but  none  pretended  it  was  in  any  case 
requisite  to  be  made  to  the  people.  But,  as  I 
said  before,  the  vice-chancellor,  and  the  major 
part  of  the  doctors,  ordered  the  aforesaid  recan- 
tation, and  well  they  might ;  for  it  it  terbaiim 
taken  out  of  the  second  Homily  of  Repentance, 
which  book  of  Homilies  was  composedby  many 
eminent  prelates  of  our  church,  and  the  reading 
of  it  enjoined  by  the  rubrick,  which  is  part  of 
the  act  of  uniformity.    And  that  homily  doth 

further  say,  that  it  is  most  evident  and  plain 

»  ■     I         -     ■        -  — '    '' 

•  Ip  tho  year  1693-  See  the  Case  in  this 
Collection,  Vol.  1^,  p.  1946. 

f  In  the  year  1691.  See  the  Case  In  Ihil 
Coilecttoo,  YoL  U,  p*  646. 
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Ihat  atirieular  coDfetnoB  bftth -not  tti  warrant 
fiom  God's   word ;   and  it  cites  St.  Austio, 
who  flays,  *  What  hare  I  to  do  with  men,  as 
« though  they  were  able  to  heal  my  diseases  ?' 
and  if  a  peniteDt  be  not  oompeUed  by  the  laws  of 
God  or  holy  chnrcb  to  make  a  particolar  cod- 
fession  of  his  sins  to  the  priest,  who  gires  that 
a5(E»lutioii,  mnch  less  is  be  any  ways  obliged  to 
satisfy  the  curiosity  of  the  people  by  enume- 
rating  of  bis  ofiences,  or  puolicly  declaring  a 
repentance  for  his  sins.  Nor  do  they  any  where 
distinguish  the  case  of  conden)ned  criminals  I 
from  others.    But  the  rules  concerning  it  are 
general,  '  £t  generaliter  dictum  generaliter 
« intelUq^dum  est.'    Whaterer  I  find  spoken 
concerning  absolution  is  expreaied  indefinitel;|rt 
which  fafls  under  another  maxim,  <  Indefini- 
<  tum  eqoipoUet  oniversali.'    And,  my  lord, 
one  reason  why  I  take  it  to  be  lawiul  to  pro- 
nounce absolution  to  condemned  malefactors, 
is,  that  be  their  crimes  never  so  great,  the  sword 
of  justice  doth  not  'strike  deeper  than  thegrrare, 
and  there  is  still  room  for  a  *  Deus  noisereatur 
*  animee  ejus,'  a  Lord  hare  mercy  on  his  soul. 
Thus  1  ba?e,  with  all  humility,  submitted  to 
your  lordships'  consideration  what  I  have  to 
say,  why  tiie  fact,  of  which  theie  gentlemen 
atand  accused,  should  in  itself  be  no  offence. 
Neither  can  it  be  made  a  crime,  withsobmission 
to  your  lordship,  by  any  ill  intention  that  can 
he  suggested  to  ne  adherent  to  it :    For  the  ac- 
tions of  men  shew  their  hearts ;  and  if  their 
works  are  not  eril,  you  cannot  fiom  them,  *  io 
f  foro  humane,'  prove  their  minds  corrupt. 
Omitting  the  reason  given  by  my  lord  chief 
justice  North,  on  the  reversal  of  the  Judgment 
m  the  case  of  Bamardiston  and  8oaroe.*     1 
shall  trouble  your  lordship  but  with  two  cases, 
and  the^  reasons  of  them,  to  prove  the  truth  of 
tliis  assertion.    The  one  is  Elliot's  case,  in  the 
last  impression  of  Croke's  Charles,  fbl.  606, 
where  ro}*^  lord  chief  justice  Vaogban  says. 
It  is  clear  and  undoubted  law,  that  whatsoever 
is  in  itself  lawful  cannot  have  an  unlawful  in- 
tent annexed  to  it ;    for  then  the  most  inno- 
cent act  of  a  man's  life  would  be  liable  to  se- 
vere censures.    And  he  instances  in  this,  that 
a  ma?  might  tlien  be  indicted  for  high  treason, 
for  drinking  water  viith  a  design  to  lessen  and 
destroy  the  customs  and  revenue,  thereby  in- 
tending to  dethrone  the  king.    The  other  case 
that  I  would  mention  is  in  Dyer,  f.  896,  pi. 
%%  in  these  words :  "  A  subject  of  this  rolm, 
being  a  merchant  of  Lundon,  departed  out  of  this 
realm  without  Ecence  of  the  queen^  only  to  the  io  - 
tent  that  he  might  live  there  free  from  the  laws 
of  this  realm,  and  out  of  hu  due  obedience  to 
the  queen,  and  not  upon  any  account  of  mer- 
chandizing ;  Whether  such  a  departure  were 
any  offence  or  contempt  to  the  qneen,  or  not  ? 
And  by  the'opinions  of  almost  all  the  justices, 
{such  a  departure,  before  an  express  prohibition 
or  restraint  by  proclamation,  or  writ  of  *  Ne 

*  See  the  Lord  Chief  Justice  Noiih'a  Ar« 

fament  on  that  occasioa  in  this  CeUectwUi 
ol.  6,  p.  109S. 


'  exeaf  ffcgnirai*  awarded  by|the  lamf  ar  prinee, 
is  not  any  ofienoe  or  contempt;  fbrit  is  n  thin|f 
indifierent  to  depart  the  realm,  and  the  pur- 
pose and  cause,  which  is  secret  io  the  heart, 
IS  not  examinable."  That  is  the  reason  ffiveA 
in  the  book :  And  Jenkins,  a  man  mora  for 
prerogative,  in  his  second  oentuty,  cap.  70, 
tbl.  ^  agrees  this  case  to  be  law ;  and  sa^ 
That  the  common  law  doth  not  allow  an  in- 
tent 'to  be  isniahle  or  triable,  and  gives  this 
reason  for  it,  *^  Cor  hominis  est  inscmtabile.* 
Now,  my  lord,  those  that  will  not  allow  abso- 
lution to  he  a  veiy  good  act,  must  grant  that 
it  is  at  leMt  indifferent  And  then  the  cause, 
purpose,  end  or  intent  of  it  being  secret  in  the 
heart,  is  not  examinable,  and  therefixe  cannot 
be  justly  said  to  be  done  for  raising  n  rebellion, 
or  caostng  a  disturbance  in  the  kingdom.  And 
I  do  not  know  that  in  any  case  a  man  is  po- 
nishable  for  an  ill  intent,  except  in  one  species 
of  treason,  the  compassing  the  king's  death  ; 
and  in  that  case  the  intention  must  be  proved 
by  some  overt  act  directly  tending  to  the  fitot 
designed. 

8.  But  I  come  now  to  the  ssoiMid  point. 
That  if  this  shall  be  deemed  an  uffeooe,  yet  it 
is  notenqnirablenorpanisbahleinlhis  court. 
I  must  humbly  submit  it  to  your  lordship's 
judgment,  whether  the  power  of  absolution, 
which  is  given  to  the  apostles  and  their  sue- 
oessors  by  the  author  and  esitabUaher  of  all 
lawful  power,  both  ecclesiastical  and  civil,  ia 
these  wordsyin  the  80th  chapter  of  SL  John, 
T.  83,  *  Whose-soever  sins  ye  remit,  they  are 
'  remitted ;  and  whose-soever  sins  ye  retain, 
*  they  are  retained,'  be  not  an  anthority  fru* 
above  all  soUunaiy  jurisdictions ;  and  these 
gentlemen,  the  successors  of  the  apostles,  not 
to  be  called  to  an  account  for  what  th^  did  in 
the  execution  of  that  authority,  but  by  Him 
alone  who  delegated  that  power  to  them.    But 
supposin|g  it  should  be  examinable  here  on 
earth,  with  submission  to  your  lordship,  it  is 
only  in  that  court,  by  those  persons,  or  that 
sort  of  men,  who  conveyed  to  these  gentle- 
men that  power  given  by  our  Saviour.    And 
I  this  I  shall  endeavour  to  prove,  First,  from 
I  the  nature  of  the  thing  itidf.     Their  com- 
mission for  it  is  their  mdination,  which  lay- 
men cannotgive.    Nor  is  it  to  be  tried  bj  tne 
common  bw ;  for  profession  in  religioD,  or 
infra  $acrm  ordinei^  is  only  triable  by  the  or- 
dmary,  Co.  lit.  138,  b.  8  Inst  498. 
.    That  very  learned  prelate,  the  present  bishep 
of  Worcester,  in  his  charge  to  his  clergy,  fot 
43.  tells  us  out  of  Cajetan,  *  Offidum  c«ri« 
*animamm  estpmcipoumpicspiritualiasimuiii 
'  Dei  donom.'    And  the  bishop  is  substitoted 
by  our  Saviour  to  give  the'  ordination,  which 
he  doth  in  these  words,  '  Receive  the  Holy 

*  Ghost  now  committed  unto  thee  by  the  im- 

*  positioD  of  our  hands.  Whose  sins  thon  dost 
'  forgive,  they  are  forgiven  i  and  whose  sins 
'  thou  dost  retain,  they  are  retained.'  Now, 
methinfcs,  a  man  must  naturally  infer  from 
hence,  that  since  this  authority  is  derived  from 
our  Saviour  by  the  biafaops}  if  any  psnone 
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OB  earth  ean  fifit  and  reform  Ihe  errors  or 
abases  in  the  ezncotioo  of  this  ^loirer,  tt  most 
he  those  who  are  intrasled  to  gi?e  the  ordina- 
tion :  And  of  things  of  thb  nature  their  courts 
have  usually  had  the  conusance.  Nay,  the 
pririleges  of  the  cleif^  in  oM  times  went  much 
further;  for  our  [nous  and  devout  ancestors, 
following  the  directions  of  the  son  of  Siracb, 
Eedesiasticus  7,  89,  SI,  *  Fear  ^e  Lord  and 

*  reference  his  priests,'  thought  they  could 
not  pay  sufficient  respect  and  honour  to  the 
clergy,  unless  they  exempted  them  from  all 
temporal  jurisdiction.  8o  that  ereu  in  tern' 
poral  offences,  and  those  of  almost  the  biff  host 
nature,  murder,  and  felony  of  course,  aoueven 
in  sacritege,  if  the  ordinary  would  demand  the 
prisoner  for  bis  derk,  he  was  immedistely 
taken  from  the  temporal  court,  and  subjected 
lo  the  ordinary's  jurisdiction,  Stanford's  Pleas 
of  the  Crown,  193,  and  3d  Institut.  114.  And 
Horn,  in  his  Mirror  of  Justice,  c.  3,  sect,  i, 
asserts.  That  if,  in  a  temporal  court,  a  derk 
aecnsed  of  any  case  criminal  or  mortal,*  oWmls 
that  he  is  a  clerk,  the  judge  had  no  farther 
ooousanee  of  tlie  cause ;  for  the  oburch  is  so 
enfranchised,  that  no  lay  judce  can  have  juris- 
diction over  a  clerk.  And  the  idiridgment  of 
the  Book  of  Assizes,  tit.  Coroose,  fol.  74,  says, 
Ihat  if  a  clerk  will  not  pray  the  benefit  of  his 
clergy,  yet  if  the  Judge  knows  him  to  be  so, 
he  will  not  give  judgment  of  death  against 
him,  as  against  a  layman.  And  these  privi- 
leges would  have  remained  to  this  day,  if  acts 
of  parliament  bad  not  altered  them.  And  if 
the  defgy  were  exempted  from  the  temporal 
jurisdu^on  for  offences  of  so  high  nature,  if 
the  argument « a  msjori  ad  minus'  holds  good, 
they  must  certainly  have  been  -exempted  from 
being  piinisbed  in  tempore]  courts  ibr  all  thdr 
lesser  crimta;  and  must  still  be  so,  where  no 
statute  law  interposes,  and  that  will  lie  on  the 
other  side  to  shew. 

And  so  tar  of  late  years  have  the  dergy  been 
thought  and  esteemed  to  be  exempt  fhim  the 
secular  power,  tliat  on  the  treaty  of  the  Spanish 
match,  it  waa  agreed,  that  the  1  n&nta,  who  was 
then  designed  to  be  our  queen,  should  have  her 
Popish  cier^,  and  a  superior  over  them.  And 
the  14th  arUde  runs  thus,  **  that  if  any  secular 
judge  shall  apprehend  any  ecclesiastical  iierson 
for  any  offence,  he  shall  forthwith  cause  him  to 
be  ddivered  to  tbe  aforesaid  superior  ecdesi- 
astic,  who  shall  proceed  against  him  accordiog 
to  the  canon  hiw."  These  artides  were  then 
awom  to  by  tbe  king,  prince,  and  privy  council ; 
and  there&re  we  must  bdieve  it  to  be  done  on 
very  good  advice.  This  is  taken  notice  of  by 
BIr.  Rushworth,  in  his  first  volume,  fol.  87. 
And  dthottgh  how  far  and  in  what  cases  spiritual 
w^re  persons  fonnerly  out  of  the  reach  of  Uie 
secular  |»ower,  may  admit  of  some  debate ;  yet 
nothing  is  more  plain  than  that  spiritual  causes 
cannot  be   determined   by  the  dvil   power. 

*  Judex  secularis  de  rebus  spiritualibns  cognos- 
cere  non  debet,'  says  Fleta,  1.  6.  c  37.  f.  499. 
Iliare  b  (as  this  incuinparably  leanMd  Bishop 
a£  Worcastcr  baa  it,  in  his  chaige  to  biaplergy, 


fol.  35),  a  common  law  ecelesiaatioftl,  which*' 
although  in  many  things  it  may  be  the  same- 
with  the  canon  law  that  is  read  in  books,  yet 
hath  it  not  its  force  from  any  papal  or  legatine  ' 
constitutions,  but  from  the  acoeptaoce  and 
practice  of  it  in  our  churches.  And  sneh  a  law, 
my  lord,  is  coeval  with  tbe  very  government 
itself.  The  learned  Selden,  in  his  notes  on  tbe- 
17tb  chanter  of  Fortescue,  says.  That  in  time 
of  paganism  the  Drnids  were  the  lawyers,  and 
determined  controversies;  the  same  persons 
were  their  priests  and  jodges.  And  sir  ffenrr^ 
Spelman,  in  his  disooune  of  Law  Terms,  tdls' 
us,  Tbst  in  tbe  intaney  of  Christianity  -tbe. 
bbhops  and  dergymen  did  bear  and  determine 
all  causes  amongst  the  christians.  And  how 
those  matters  were  settled,  when  Christianity 
came  to  be  eslsblished  amongst  us,  sir  Thomaa* 
Smith  will  acquaint  your  lordship,  in  his 
treatise  JH  RepnbKca  fAdministratione  An** 

Sorum ;  a  book  I  have  ollen  heard  dted  in 
is  court,  not  only  at  the  bar,  but  by  very 
learned,  judges  <on  the  bench.  In  his  thiitl 
book,  the  11th  chapter,  are  these  words :  '  In 
quatnor  potissimum  caiisarum  generibus 
Archiepisoopi  Episcopique  peculiarem  joris- 
dictionem  aortiuntur,  in  testamentis  et  JetfatiSy 
in  dedmis  et  mortuariis,  in  nuptiis,  aduTterio 
ant  fomicatMne,et  in  iisdemum  omnibus  qus» 
ad  ordin^m  &  decus  Ecdesiasticnm  conservan- 
dum  et  religionem  constabiliendam  pertinent ; 
nam.migores  nostri  rempublicam  primo  onli- 
narunt,  postea  fidei  ChristianiB  nomen  dede* 
mnt  et  politiamsiceonstitutam,  cmM  ea  quam 
Apostoli,  doetmnes  theologique  religionem  m*' 
vexerunt,  se^nper  retinuerant;  ^uioquid  ad 
consdentisB  forum  pertinebat,  dlis  utpoto 
peritioribus,  et  oh  vitBe  sanctimoniam  morun* 

3ue  probitatem  laudatissirois,  quibusque  cOnfl- 
ebant,  maxime  ddegabant.'  I  shall  no* 
take  up  your  kirdship's  time  to  prove,  out  of 
Magna  Charta,  and  other  oM  laws,  that  tho 
dergy  have  rights,  liberties,  privileges  and  hn- 
munities ;  but  taking  that  tor  granted,  shall 
proceed  to  examine,  whether  this  case  doth  any 
way,  and  how,  concern  their  riffbts  and  privi. 
leges.  It  cannot  be  denied,  but  that  to  be 
exempt  firomibe  ordinary  and  common  juris- 
diction is  an  immumty,  sind  to  have  conuttoce- 
of  causes  is  a  liberty  and  privilege :.  bullbe 
question  still  is,  if  the  dergy  are  in  cases  of  this 
nature  exempt  from  the  common  jurisdiction  of 
the  king's  temporal  courts,  and  the  ecclesiastioal 
judges  have  conusance  of  the  offence  (if  an 
offence  it  be)  of  which  these  gentlemen  stand 
accused?  My  lord  Coke,  in  his  Mb  Report,  iir 
the  cause  of  the  king's  eodesiaatical  law,  fol.  9, 
says,*' As  in  temporal  causes  the  king,  by  the 
mouth  of  bis  judges  of  justice,  doth  judge  and 
determine  the  same  by  tbe  temporal  laws  of 
England;  so  m  causes  ecclesiastical  and  spin* 
tnal,  aa  namdy,  blasphemy,  apostacy  nron% 
ehristiattity,  sdnams,  ordering,  that  is,  (ordina- 
tion), admiasiono,  inslitutiotts  of  clerks,  cdebiif 
tkm  of  divine  service,  and  others,  the  ooon- 
sance  whereof  belonga  not  to  the  common  law 
of  Soglandi  thesane  are  to  be  determined  and 
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thekin^s  eoclemMtiod  iiiwv  «f  thii  rea  , 
In  the  case  of  Holt  and  DightOD,  id  IbelStb  of 
king  James  tiie  fint,  (it  is  raporled  1  BoBe's 
Bep*  419).  wiio  were  brottght  up  ioto  this  conn 
Imt  Habeas  Corpus,  tbe  nstwn  wbeieof  was, 
that  U»ej  were  cofBmitted  bv  the  bigli  osminis- 
tioB  court,  and  the  cause  ot  their  commitment 
was,  that  they  were  demaodeil  hy  tbe  high 
commistino  court  if  they'  wouM  oonfiinn  them* 
selTes  to  the  eoslom  of  the  chwch  of  Eag^and, 
and  rsoeiTe  the  sacrameot  kiieeling ;  and  for 
that  they  would  lot  gi?e  a  direct  answer  to  it, 
they  were  committed;  and  thoaigh  it  was 
no? ed  by  aegeant  Harrey  to  bare  them  die- 
chsff^,  yel  C^ke  and  Dodcridge  said,  that 
the  high  oommiaaoa  com!  had  jmMictioa  of 
schisms  and  heresies,  sad  in  that  case  they 
were  accused  of  a  schism,  snd  thm«ibre  they 
liadjurisdictisnofthecansa;  and  ss  the  court 
remanded  them. 

Now^  ray  lord,  within  all  and  mrery  one  of 
there  dcseriptions  of  spiritual  cnnsre  cenus  this 
that  is  BOW  More  your  lordihip ;  Ibr  scconl- 
ibg  to  that  of  sir  Thomas  Smith,  this  concetw 
ordets  or  ordination,  fiw  it  was  by  ?irlue  of 
their  oidioation  that  ibey  did  it.  It  relatre  to 
the  deoorom  of  the  cbuiti^  and  ccuccrna  the 
establishment  of  religion;  ibr  the  indidmcaf 
says,  it  wss  dene  to  the  scsmU  of  tbe  FMre- 
tant  religion  DOW  by  bw  established.  And  that 
a  is  mstier  of  conscience,  is  in  itosif  appsreat 
The  case  comreMkewire  withm  my  lord  Coke's 
dcscri|i«ion  of  s^itual  caosre;  for  itcsncerna 
ordering  and  the  csiebratisn  of  divine  sreme  f 
Cmt  the  ^noitten  is,  Whether  they  peHbrmed 
it  as  they  ou^ht  to  do  f  And  tlie  ladictmeDt 
Itself  shews  It;  which  not  only  stiire  tbe  do- 
£mdants  clerks»  but  reys  thev  did  it  *  ut  Pras- 
byteri  Eodcsia  An^Hcum' ;  "which  intimnm  it 
ires  done  in  cdebntingdiviaeKnFiee.  And  if 
*  ''~ ^ St  the  sacrament  ben  mattsr  of  eode- 
connsanoc,  and  out  of  the  reach  ofthe 
toosporal  courts ;  though  the  rubrick  is  much 
awve  plain  and  exprem  in  that  than  in  our  ease, 
yetifthatnouoottiofmitybecaHedaschisni,  it 
IS  only  examinable  in  the  spiritual  courts,  whe- 
thereunbeso  or  rib.  And  the  rather,  my 
kwd,  ahali  the  bisbop's  court,  or  the  bishop  him- 
self,  iudge  tfau  matter,  for  that,  by  the  cum- 
nOD  law.  ecclesiastical,  the  bishop  is  appoiiited 
ttie  visitor  of  all  thaleoter  into  hdy  aiders, 
and  he  is  to  see  if  they  live  and  act  according 
to  their  onlination,  and  to  punish  them  that  do 
amisB.  And  absolution  is  one  of  the  great  ends 
cf  ordination;  aod  for  thii  purpose  doth  the 
bishop  make  Jiis  ^neut  visitotions.  Now, 
my  lord,  where  the  law  doth  appoint  a  particu- 
kr  visitor,  be  alone  is  to  kwk  to  that  charge, 
and  no  one  eire  to  inteifere :  and  thai  is  we 
reason  why  a  Mandamus  did  not  formerly  go 
put  of  this  court  to  restore  a  monk  sr  friar,  nor 
at  (his  time  tor  a  fellow  of  a  college,  a  proctor 
of  Doctors  Commoas,  orthe  like.  And,rthmk, 
an  that  point  thucaare  of  £xeter  CoUegu  was 
sdjodged  against  Dr.  Berry,  in  the  Hause  of 
lacds.    Ta  this  I  matt  cn»  Jcasa  to     ' 
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Ihatwboretbe  eccjesiMticsl  ooart batJi  cmn 
aaaee  of  aaiy  cause,  all  other  thisfpi  that  ara 
hicidentor  relaii.g  to  it  are  likewiaa  within 
their  jucisdjctien:  '  Cognitio  principalis  trabit 

*  ad  re  accenoriuoi.*  And  the  books  are  sa 
full  of  instsDces  thereof,  that  I  need  not  mention 
au^.  And  if  any  interior  officer  trangmses  ia 
ac&ng  or  doing  iluo.  which  belongs  to  ecclesi* 
asticsu  conussnce,  the  aichbishops  and  bishopo 
are  to  punish  it,  sjmI  the  temporal  judge  is  not 
to  interim*  Exactions  and  extorUous  look 
more  like  temporal  ofiences,  than  what  thesa 
dcfendaato  stand  now  convicted  of;  9or  tbesa 
in  their  own  nature  tend  to  stir  up  tbe  peopla 
to  seditioo  and  rebelUon ;  yet  these  ofiences, 
when  cooMiittod  by  spiritual  mea  or  in  eode- 
sisstical  •ttun,  by  t^  common  law  our  coarta 
could  aot  meddle  with  them.  Mr.  Piyaae*  in 
his  Animadveiaions  on  my  lord  Coke^ifiMith 
Institutes,  fd.  23d.  cites  this  record  outof  tba 
petilioas  ia  parliament.  Anno  1&  B.  1.  *  Ha* 
*'  mines  ds  London'  conquerautorde  officialibus 

*  U  ministrisBcclesia  de  mubimodis 

*  bos  at  oactionihus  nimis  oacfssis,  per 
'  plas  extor^uent  de  popntoquam  omneaei 

*  biealos ;  et  petunt  quod  Rex  oppanat  reme«» 
*dium  festinanter,  ne  deatmatur  populas  in 
'  ocoulto.'  The  beginning  of  tbe  wag's  an- 
awer  is  ssmewhat  douboolly  peaaed.  Mr. 
Pryuae  givea  it  in  a  ihstinguisbmg  obsreder : 

*  $1  euiia  Regis  possit  amendari,  faciat.*  fial 
the  rest  af  tlie  imswer  is  direct ;  *  Can* 
'  cellarins  emendet  in  lemporalibus,  Arebie 

*  piscapos  fsdat  in  sptrituaiihus.'  But  these 
oppressions  swl  extortions,  it  seeraa,  con- 
tinued ;  and  some  atlenipls  there  irere  to 
punish  them  by  indictments  at  cossnion  htw  ; 
but  such  indictments  were  thought  illegal :  te 
in  the  aose  Roll  ol*^  16  £.  S,  par.  8, 


»  Rot.Claas.  16  £d.  S,  par.  S.  ness.  19. 
dorso,  in  Turn  London.  *  lUx  dileetis  etfide- 
hbttssnis  Hi^gont  deCourtacjr,  Comiti,  De- 
von', et  Sociis  suis,  Justioiania  nostris  ad  di* 
versa  tiansgressiones,  opprcsskmes  et  extar- 
sisaea,  danuia,  gravamina  ei  txcmsus  nobis 
et  popolo  nostro  itlato  in  Com'  Devon*  andiend' 
etterminaod'  assignst*  salotem.  Cum  in  ul* 
tiaio  coocilio  nostra  anud  Westm'  lento,  ad  re- 
quisitionem  Prelstor  regni  aostr'  Aa^glim 
conceMimus,  quod  procSssibus  omnibus  el 
siu^tis  coram  Justiciariis  nostris  ineboatis 
seu  iactia  contra  vires  Ecelcsiasticos»  cu« 
juBcnnque  conditionisaut  status  Inerint,  super 
extorsionibus  ec  excnsibus  per  ipsos  in  iMMtVB 
ac  jurtum  corenn  nostra  prgudioium  ia  exer* 
citiojurisdiotiomiBcclesisstMKftelis,  ad«x- 
igend*  in  ipaos  biis  oocssionibus  pramulgaBd* 
uiquead  proximum  parliamenlum  nostrum 
sapcrsadeatur ;  et  quo<l  inqossitioncs^  sapor 
extomlonibus  et  excessibus  bi^osaNidt  aoalra 
cos  per  Justidarios  citre  dictum  parKamenlnm 
nuMatenps  de  novo  Aant ;  Vobsr  raandanraB^ 
quod  omaibus  praoemibns  conm  vcbki  in  00m' 
predict' ineboatis  versus  quoBGaaqua'  ~ 
pro  extonieaibas  ci 
'  at  "    ' 


ISr  ^MiOb  I  iiMi «  sfMiai  *  SapemdaM  jpn^ 

'  BiMiri*  inchflMit  Mtt  Iftotb  ooulm  riroi  £c« 

*  daMMticog,  giymowntt>coiKiitiWMt  autatattw 

*  fneriDt,  taper  axloniooybiia  «l  eaaembut  per 

*  jpaQfin  Hoftri  ae  jariam  eoroaie  womrm  pra- 
*jadieiam  ia  ezeroitio  jarisdictkNiia  Beda* 

*  aiaitiaa  iaclM.'  And  tkai  Ibar^aboaMbeno 
mora  Dear  iodielaMDto  agataei  them  before  the 
next  parKaneoC.  And  in  the  Cloee  RoU  17  B. 
d,  par.  1,  m.  S4,  donot  is  the  like  writ  ta  the 
iualieea  of  Oyer  and  Termiaer  for  theooaniy  eC 
Berafiird»  in  whieb  theraia«  AuMrMdeot  to 
atay  the  prooeediags  at  coroiDeB  bw  agaiael 
aomepavtieularperaooBforthflseaoieDoee.  And 
in  thedooe  raU  ef  18  £.  3,  n.  14^  damp,  (8ir 
V^iUkm  Dogdale  la  nurtaken  in  the  year, 
whan heaalla  ii  the  17th)  ia  tbaaumiMQa  to 
pailaaaMptytba  nett  parliauranft  after  the  afbra- 
aaid  wrili ;  and  the   samnona  mas  thnsx 

*  Qnk  pro  guibaadsin  ardiua  at  uroentibiis  ne« 
'  fMtiis,  hooorem  Dei,  et  aecns  et  defcneisntni 

*  eedesiM  Anglieaw^at  adnhre  legimon  ponali 

*  etr^fni  noalri  AnglMB  tttaMaecentingaBtiMi% 

*  ordina? iaws  partiamaaitmn  nestnua^'  te.  At 
ivbich  parliaaeiitlhere  iras  anaot  made,  whieh 
is  in  the  printed  atatalea  18  B.  S.  c.  6.  m  these 
worda :  **  Wbareaa  eommisMM  be  naady 
uada  to  divma  iiistiocs  to  amka  infaiiynpa 
jadgea  of  haly  ahorcht  whether  they  msdsjnst 
pffocam  or  csoaasivo  in  aaosea  taalamentarT, 
•ndother,  which  aetorioasly  peitainech lo tiie 
comisanoe  of  hetr  dMorob  :  tna  aahl  joatiom 
have  jaqoirtd,  and  canaed  loba  indidadjadfM 
of  haly  chuf^,  in  Uemishin^  the  franahiae  of 
boiy  Mceb,  thilt  soeh  oosBnuasions  be  repeal*' 
cd,  and  fmm  beooelerth  defendad.^'  Aad  so 
the  offieers  of  Hie  eceWaslicalcoafta  went  an 
with  their  oppressions  and  ezlartiavy  and  the 
tamperal  courts  covld  nol  faiy  hold  of  tinra 
for  moaeeitnces,  aa  appascs  oy  saveral  pali*> 
lions  and  answers  in  the  parKamcift  raHs^ 
91  B.dy  n.61.lH.5,  n.  93,  till  thealatiila^ 
Ul  H.  a,  c.  5,  bioagbt  them  within  the  «omi*> 
mnoa  of  the  courts  of  common  law.  And  if 
thaarohbishops  and  bishopa  can  alone,  (the  ala- 
tate  being  ootel'the  cssejcBoloaire  of  all 
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siaaticB  faetis,  usque  ad  proi 
tnm  noetnim  soperaeaeri  iaoiatis ;  at  Vic* 
nostr'  com*  pnsdici'  dctia  in  mandatia,  ^oad 
eiigend'  in  ipaoa  r el  eenim  aliqoem  pimiam 
oeaaaione  pmonilgand*  usque  ad  dictum  par- 
lismentom  noatrum  supenerfeat: 
qmsUioaibna  aiycreilnrMnenibus  et 
mgnmodi  centra  diclm  virm  Bodi 
dim  pariisinenlum  prcdicf  dc  mmo  oapiend' 
simihasr  sypersedens,  jooctn  premi^ 

~  Cuatm 


pimdiet  (f.  pralato  Cuatode  apod 
Bmiynten,  15  die  N«vmDbris.F~Fer  Gond* 
linm^'^Bodem  modoBsaodatamaslYhomai  de 
BerkeiCi  elBOeuaaoH^  Jusoc  ad  diverm  Wann- 
giemiottei,  dee.  in  cam'  8am.  fT.  ut  anpra.)' 
And  there  is  a  apace  in  the  laHi  soppoaodto 
belaftlbrcBieMigaC  oilier,  writs  artlm  lilBa 
Mdnra^  thatwamthaB 
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kr  power,  look  after  and  paoisK  ththMgobni* 
tim  of  their  oommiSBarim,  tboiigb  th^  tsnded 
to  the  pr^^idioe  of  tbe4iag  aad  bis  royd  piw* 
regatire,  their  power  maat  oe  foil  as  greet  over 
aUeodeaiastiGS,  aad  in  an  eminent  manner  over 
the  dargy,  io  all  mattera  rehtting  to  their  fuac« 
tion,  and  especially  in  all  things  which  coacem 
the  discipline  of  the  cburab,  of  whidi  the 
bishops  are  judges,  aa  weU  aa  of  the  deetiine* 
Bracton,inbi8  fifth  Beck,  *  De  £9eeptiooib«s» 

*  c.  8,  fd.  401,  a.'  treating  ceaaeroing  the  ju- 
rtsdic^ion    of  ceoits  hath    this    expression : ' 
*Clericus  in  nulla   confeoiendus  est   corsm 

*  Jttdioe  seculari,  quod  pevtineatad  forum  Be- 
*oleaiasticnm,  siont  incaaaw  apintudlbaa,  tel 

*  spiritoditati  anpaais,  ut  si  pro  peceata  f«l 
^  tranagressiena  terit  psnniteniia  laptngenda, 

*  et  ^o  caau  Judex  BoclariasHiffus  faabei  cog- 
<  oitianem ;  ^uia  nea  putuimtad  Hi^grm in* 
*juqgei«pmpiteutiaa,aec  ad  jmlicam  rfmuia 
^rani»  naoetiamad  eoepcrtiDetcagneaceiwdu 
'iis,sttBtqwBsptritttabbtteaaoexa.*  And  if  the 
tempord  courts  cannot  bold  plea  *  de  psmaton 

*  tin  iojan^[enda,*  certaiolv  tney  cannot  puoiih 

*  pro  psBniienlia  non  deelnrala/  BcomIb^  I 
think  It  canoat  be  denied,  that  ^duliou  ia 
BpiritHd,  ^vd  asHem  apiritaaliiaii  annsmk' 
Moreinstancsa  IcouMproduoe,  if  I  thought  it 
aaoaaaary,  to  praru  that  where  the  fieduiaa 
tied  OPurt  hath  csnuaanee  of  the  udshratiBa  ef 
divine  service  or  other  sni»ihwl  muttma,  it  meat 
hdd  pka  of  what  ia  indiaat  or  bakagi^g  to  it ; 
and  therefore  of  the  adad,  iteniisn,  asdda* 
sigu  with  which  any  apifitttdoAoaiaperftem^ 
ed,  if  auah  mmdeau  be  AiXisnDed,  and  hiteu- 
tiou  punished*  And  I  preanma,  my  imd^ 
there  wfll  be  no  oosadan  to  prom  that  all  the, 
ligbtBy  libertieB,  nridlsyia  and  immimitiea,  that 
the  cleqiy  lawiidly  dvoyed  in  the  time  of 
popery,  do  atiil  hdang  la  the  pieaent  dmrch  ef 
Engtand,  udem  they  am  taken  away  araltssai 
by  act  of  paritement;  for  though  tfaaermm 
weae  cammed,  and  abuamreiarUMd  m  muttam 
ef  dadiinenndof  IrngB  juwsiiaiiont  yut  Iha 
lagd  rights  of  the  chuwb,  aadpawerof  dm 
deigy,  wore  notehalDBn  er  law  adad  by  the  ra- 


d.  And  MW^  my  Istd,  I  caBBC  to  tho  thM 
andlastpeiatlpmpoaato  apeak  tat  aad  that 

comd  of  ia  an  adhnoe^  and  that  this  court  hath 
canumncs  of  it ;  yat,  with  aubasiaden  m  yaur 
hmbhip,  then  ia  na  jadguMUt  to  be  given 
e^ainat  ua  on  thta  nalictmeut  I  bdiewa  the 
fcmg's  counsd  cannot  shew  ase  any  rule  m 
comoMm  law  cenceraing  ahadutiott.  8a  lhaa» 
if  we  aiwgnil^  ef  any  ellbnee^  it  is  for  not  o^ 
serving  the  Rnbrie;  Ifwa  havu  acted  aeooNT- 
iiy  la  the  lettsr  aad  kitsatef  that,  awindici- 
meat  wiH  lie  ^maat  ua  lor  the  faatwu  are  now 
aceuaadof:  aad  if  we  have  davimed  f mm  Iha 
Ruhtic,  then  the  iniiitmmteughtm  have  been 
ftaiMd  mi  the  act  of  naiibrmiiy.  Itia  arala 
laid  dawn  hi  our  books.  That  wfaomastatam 
that  aa  ofibwee  wludi  was  mg 
lav  tam  cmHmB  smms 
'    «a  Ii  t 
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f49.  H  RoUe's  Abr.  8S.  1  Croke  449,  and 
Jooes  379.  And  I  oonid  insinnoe  in  msov 
preoedento  that  are  drawn  ttccordingly.  I  •hall 
BMotion  some  few  on  this  very  act  of  partia- 
aient.  They  are  all  in  the  same  term,  Mich.  1j5 
nod  16  queen  Eliz.  in  this  court,  and  aj^init 
die  lame  person,  Robert  Johnson,  of  St.  Cle- 
■leoti  Danes,  clerk.  >  One  of  the  indictments  b 

*  for  speakinif  against  the  Bqok  of  Common 
'Prayer,  oootra  ibrmam  statnti:'  Another 
against  him, '  for  omittiag  the  Litany,  Episde 

*  and  Gospel,  in  saying  the  Divine  Serrioe :' 
AnoCher  against  hi«,^«  for  christening  a  child, 

*  and  not  signing  him  with  the  sign  of  the 

*  croH  i*  anwier  against  him,  *  for  marrying  a 

*  eodple  witbont  a  wedding  rin^ :'  another 
•gainst  the  saase  perMm,  *  for  sayme  morning 

*  and  evening  service  without  a  surpnoe.'  And 
though  the  preamble  and  iodocement  to  every 
one  of  these  iodictmenls  make  an  heavy  oom- 
pfauat  against  the  person  that  is  so  indicted,  as  if 
oe  intended  to  destroy  the  Protestant  reltgioii 
by  law  established,  and  overthrow  the  covem- 
neot,  yet  they  all  condode '  contra  rorraant 

*  slatuti.'  Now,  -my  lord,  according  to  the 
lule  and  pmoedents  I  have  cited,  this  indiet- 
neot  that  is  now  before  yoar  lordsbtp  shotdd 
bave  set  forth,  that  the  detcndaots  did  not  move 
•ir  John  Fiiend  and  sir  William  Perkins  to  a 
ipedal  confcsBon  of  their  sins,  but  without  it 

Sve  them  absi^atMHi, « contra  formam  statnti.' 
It  sappQsing,  my  loni,  itsbooM  be' answered, 
that  the  indiciaaeot  is  rather  for  the  ill  inten- 
tion of  the  defondants,  than  for  not  observing 
the  Rubric ;  with  hnmble  submission  to  your 
lordship,  if  such  an  indictment  may  be  brought, 
Tet  this  before  your  lordship  is  .not  rightly 
Kamed,  but  ia  insufficient  and  uncertain  in  re- 
latioo  to  that  very  intent :  For  the  indictment 
tays,  tb^^e  defendants  oonsptrin|f,  intending, 
and  designing  the  execrable,  hornble,  and  de- 
testable treason,  for  which,  sir  John  Friend  and 
sir  William  Ptekins  were  then  just  going  to  be 
executed,  to  justiiy,  or  at  least  to  extennate, 
diminish,  and  undervalue,  &c.did  absolve  them. 
Nsw,  my  lord,  nom  eamitai  which  they  aimed 
at,  justifying  or  undervaluing ;  and  they  can- 
not be  found  guilty'  of  all :  for  thongh  the  ver- 
dict he  generS  as  to  this,  yet  it  is  according  to 
the  indictment,  which  ia  in  the  dmunctive,' '  Et 
^indifljaactivissoffiGitanumvenficari.'  There- 
fore our  common  Uw  doth  always  recpme  cer- 
tainty, but  especially  ia  indictments;  they 
ought  to  be  certain  to  every  inteat,  that  a  cer- 
tain judgment  may  be  given  on  them.  Where 
a  man  in  pleadioff  sets  forth  his  title  by  a  con- 
Toyanoe,  u  whicn  are  the  words  *  give,  grant, 

*  release,  confirm,  bargain,  sell,'  dec.  he  must 
diew  which  of  them  he  mains  use  of,  and 
which  he  applies  to  bis  porpoae,  or  else  his 
plea  is  naogat,  1  Veatr.  109.  The  return 
of  a  Habeas  Corpus  sets  forth  the  commitment, 

*  £t  bsBC  est  causa  capttonis  aeu  detentioois,' 
adjudged  an  iU  return,  1  Ventr.  SM,  In  Tri- 
nity Term  last,  in  this  court,  there  wen  seve- 
ral indictments  acaiDst  Baker  and  othem  for 
axttcisiog  the  trade  of  ai^-inaker, '  cxialens 


*  nusterinm  infra  regnum  Anglim  vel  WalK«  ;' 
and  there,  althongh  the  oflRence  was  the  same 
whether  it  were  a  trade  in  England  or  Wales«* 
yet  for  the  uncertainty  whksb  the  di^unctif  e 
made,  the  indictment  was  auasbed.  And  in 
the  kst  term  <H.  9  W.  3.  B.  R)  Sankr  and 
another  quaker  were  brought  up  by  Habeas 
Corpus,*  and  the  return  set  fortn  a  commit- 
ment by  two  justices,  by  virtue  of  the  statute 
97  H.  8,  c.  90,  reciting  a  certificate  from  the 
commissary,  that  acanse  of  subtraction  of  ty  thes 
or  other  eocMastiCflil  duty  was  depending  ia 
the  ecclesiastical  court,  to  which  the  defendants 
refosed  to  answer.  In  that  cause,  though  the 
words  of  the  act  of  narliament  are  strictly  pur- 
sued, which  gives  the  same  remedy  where  the 
htt  is  for  other  pcclestastical  dues  as  it  dues 
for  tythes,  yet  because  the  certificate  on  which 
the  return  was  grounded,  did  not  set  foKh  in 
particular  for  what  the  suit  was  commenced  in 
the  ecclesiastical  court,  but  only  in  the  dis- 
junctive, for  that  reason  the  commitment  was 
beld« insufficient,  and  the  parties  discharged. 
In  Mr.  Rowe's  esse,  Bendfow,  fol.  00,  in  Re- 
plevin, the  plaintiff  claims  common  appurte- 
nant to  a  manor  or  a  messuage  called  CursaH 
Grange, by  prescription,  and  they  were  at  issue 
on  the  prescription ;  but  in  arrest  of  taking  the 
inquest,  it  was  shewn  to  the  court,  that  the 
prescription  was  uncertain  for  the  common,  te 
wit,  to  the  manor  or  messuage:  where  lie 
ought  to  have  claimed  it  to  one  ouly.  And  the 
court  adjudged  them  to  re-plead,  though  the 
place  itself  was  expressly  and  certainly  named, 
and  called  Cursall  Grange.  In  the  same  book, 
fol.  177,  pi.  39,  an  ejectment  *  de  una  acre 

*  teme  sive  prati'  adjudged  ill ;  and  so  is  the 
same  case  reported,  Dja  904,  pi.  39,  and  1 
And.  31,  pi.  73.  Aif  mquiation  on  a<  diem 
*ciaiisit  extreinum*  finds,  that  a  man  was 
seined  *de  uno  messoagio  sive  tenemento,* 
was  held  void  and  insufficient,  Ley.  9, 13  Repv 
48.  8o  an  gectment  *  de  uno  messuagie  sive 

*  tenemento'  is  ill,  even  after  a  verdict,  l  Rolle's 
Rep.  7,  334.  9  Rollers  Abr.  80.  3  Leonard, 
998.  Ley.  43.  9  Cor.  691.  1  Siderfin,  995. 
1  Cro.  188,  and  maniy  other  books.  And  in 
Noy's  Reports,  on  the  like  occasion,  it  is  said, 
that  a  wnt  in  the  disyiincfive  is  void.  And  in 
Pspham,  fd.  903,  it  is  hdd,  that  an  ejectment 

*  de  borgagio  sive  tenensento'  is  naught. 
Though  indeed  in  aegeaatHardresse'sReportr, 
fd.  173,  in  the  case  of  Danvcrs  versui  WUlii^i- 
ton,  it  was  heM,  that  an  ejectment  *  pro  imo 

*  messnagio  sive  bnigagio'  in  Hay  ta^  Bf  uros 
vras  good  enough  ;  but  the  reason  given  was, 
because  *  messn^um  et  bnrgagiimi'  signify 
the  same  thing  in  a  borm^.  There  was  a 
canoe (Pasch. or Tr.  8  W.  8.)  aboottwo  years 
since  m  this  ooort,  it  was  an  indictment 
against  Stoker,  for  that  he  <  ftbricavit,  sen  &•> 

*  nncari  cansavit,'  a  cettaiB  lNll«f    Exception 

*  See  Lord  Raymond,  393.  Hdtrfi57.  19 
Mod.  Bep.  105. 

t  See  Stocker^s  Cve,  (Salfcddy  349.  S7L 
6  Mod.  Rtff.  157. 
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mm  taken  to  it,  because  it  wbb  id  the  ditjano  - 
tire,  whereas  it  ooffhtto  hare  been  positi?e»D<l 
jNorticoUr.    And  1  think  the  counsel  for  the 
jiroseetttor  could  nerer  ^  over  that  except 
lion ;  and,  to  the  best  of  my  remembrance, 
there  was  but  one  answer  that  was  aimed  at, 
and  that  was,  that  theoflence  and  fact  were 
the  same  ;  for  he  that  caused  it  to  be  oonnter- 
ifieiled,  might  be  truly  said  to  counterfeit  it : 
Jnit  I  tliink  that  was  not  held  a  good  answer  to 
4bat  exception.    But  in  our  case  that  cannot 
be  pretended  :  *  Justificare'  and  *  Vilipendere* 
-are  of  a  Terv  different  signification.  The  very 
indictment  doth  insinuate  as  ranch ;  *  Justi* 
'  ftcare,  Tel  saltem  «xleMMire,  dimiiiuere,  et 
*  TiKpendere.'    The  «  vel  saltem*  doth  shew, 
that  the  subsequent  words  are  not  of  so  great 
force  as  those  precedent.    And  indeed  almost 
4ippente  they  are ;  fc^  be  that  justifies,  denies 
that  it  was  an  ofliqnce;  whilst  be  that  dimi- 
nishes or  underralucs  it,  says  truly,  it  was  an 
offence,  but  not  so  great  as  is  pretended.    And, 
my  lord,  by  reason  of  this  uncertainty,  the 
court  must  be  in  doubt   what  judgment  to 
4P?^;  for  it  is  evident,  he  that  would  justify 
air  John  Freind's  offence  would  deserve  a 
49reater  punishment,  than  he  that  should  only 
lessen  i^  and  my  it  was  not  so  great  an  offence 
as  Chamock's.^  Such  an  invasion  is  not  so 
borvid  and  TiUamous,  nor  of  so  deep  a  dye,  as 
ibat  barbarous  assassination  that  was  intended. 
After  auch  a  manner,  methinks,  a  man  might 
Awfully  extenuate  an  offence,  when  it  would 
be  highly  criminal  to  maintain  and  justify  the 
fact    Besides,  *•  Viiipendere'  may  be  taken  to 
vilify,,  contemn,  and  condemn  the  fact;  and 
must  that  bethought  a  crime?  And  the  n^aoa 
nfterwaids,  with  those  other  aggravaSiona  that 
iu«  there  added,  cannot  mend  the  matter :  ftnr 
all  that  harangue  of  ^lersoading  persons  that 
<ir  John  Freind  and,  sir  William  Ferkina  were 
innocent,  and  the  inciting  the  people  to  treason 
and  rebellion,  depend  purely  on  the  justifica- 
tioo  or  extenuation  of  the  crime ;  for  if  the 
fiurt.  were  Justified,  people  would  be  sooner  in- 
duosd  to  follow  then*  example,  than  if  it  were 
acknowledged  to  be  an  offence,  but  the  bein* 
pusnesa  of  it  lessened,  diminished,  or  Titified. 
And  which  of  these  the  defendanto  aimed  at 
waa  doubtful  to  him  that  drew  the  indictment, 
doubtful  to  the  jury,  and  therefore  I  hope  the 
court  will  ffive  no  judgment  on  i).    Besides 
this,  my  lord,  there  is,  I  presume,  another  ex- 
caption  that  may  prove  fatal  to  thia  indict- 
ment ;  and  that  is,  the  insufficient  setting  forth 
Ike  attainders  of  sir  John  Freind  and  sir  WiU 
liait  Perkins,  m  not  shewii^  when,  wheve,  or 
liefore  what  judges  they  were  attainted,  wluch, 
with  tubmisaion  to  your  krdsbin,  ought  of  ne- 
iMssity  to  have  been  done.    I  acknowledge  that 
a  bare  indncement  requirsa  not  much  cer- 
tainty :  but  when  it  b  tucb  a  matter,  on  which 
the  whole  doth  so  depend  that  ywk  can  make 
AOthing  without  it,  sJBd  when  it  ia  travendile, 
iheAitis  snbatanotiandrauft  of  neeeasi^be 
^oertaioly  expressed.    For  instance,  If  J.  S.  be 
aocuia^  tith«r  civilly  or  criminaUyt  of  w 


offence,  which  is  not  so  but  with*ro1atkm  to  a 
&ct  of  J.  D.  there  the  fact  of  J.  D.  most  be 
certainly  expressed.  As  in  HeUey,  79.  3  Cto/ 
75S2.  Plowmao,  a  constable,  was  indicted  for 
suffering  one,  who  waa  arrested  *  pro  quodam 
'  felonia  antea  facta,*  to  escape  ^  and  because 
it  was  not  shewn  what  felony  it  was,  and  when 
done,  he  was  dischaived.  So  in  this  case,  if  it 
bean  offence  to  absom  traitors,  whether  they 
are  attainted  or  no,  then  the  treason  ought  to 
be  specially  and  particnlarly  set  Ibrth,  and 
when  and  where  it  was  committed :  but  if  it  be 
not  an  offfmce  to  absolve  traitors,  un^M  th^ 
are  attainted,  then  that  attainder  ought  to  beaa 
fuUy  and  phunlv  e^pmised  as  the  time  and 
place  where  tooae  traitors  were  executed, 
which  in  this  indictment  is  carcfuUy  set  forth. 
And- that  thia  indictment  ia  faulty  m  this  par- 
ticular, I  shall  endeavour  to  prove,  aa  well  by 
precedenta,  as  by  the  omnions  and  jndgmenta 
in  our  booka  of  taw.  But  inasmuch  aa  thia 
indictment  is  '  prima  impressionis,*  I  mas| 
trespass  on  your  lordship's  patience,  whilst  I 
refer  to  other  precedenta  m  which  records  nm 
mentioned  and  recited,  and  from  a  parity  of 
reason  reduce  them  to  ibe  present  case.  I  shall 
begin  with  precedenta  of  dedanlions.  If  an 
action  of  dent  be  brought  against  a  sheriff  for 
the  escape  of  one  in  execution,  the  time  and 
place,  and  the  court  in  which  the  judgmient 
was  obtained,  is  always  mentionad,  Hem.  74. 
Robinson,  511.  Brown's  Bntries,  1  par.  18. 
S  par.  15.  Browntow's  Lat.  Rediviv.  39. 
Thompson,  IdS.  and  Vidian  193,  197.  and 
several  other  books. 

So  against  a  sheriff  fer  not  taking  one  in  ex- 
ecution that  was  in  his  presence,  seta  forUi  the 
judgment,  and  out  of  what  court,  when  and 
where  tlie  execution  issued.  Upper  Bench 
Precedenta,  79.  Aston,  57.  SBrownlow,S5,36. 

An  actioii  for  maliciously  indicting  the  plain- 
tiff for  felony  seta  forth,  when,  where,  and  be- 
fore whom  the  indictment  waa.    Vidian,  145. ' 
Hansard,  S4,  S5,  and  53. 

An  information  against  one  for  taking  and 
carrying  awa;^  the  gooda  of  a/e/b  4$  le,  acta 
forth  the  inquisition,  and  before  wliom  it  waa 
taken.    Old  Book  of  Entries,  S85,  b. 

An  inlbrmation  for  intruding  into  lands  whteh 
came  to  the  king's  hands  bv  attainder,  acta  finrth 
the  record  of  attainder,  where,  when,  and  be- 
fore whom.  Raatairs£ntrica,387,  419.  Plow- 
den's  Commentaries,  547.    Ashton^  181. 

And  so,  my  lord,  in.  all  good  precedenta, 
where  records  of  attainder  are  mentkMied,  tha 
time,  place  and  court  are  always  set  forth.  So 
is  Wiat^s  attainder,  Co.  Entries,  79.  Rastall, 
413,  b.    Ptowden'sCom.  449« 

So  is  Littleton's  attainder,  Co.  Entries,  499, 
b.  And  Trussel's  attainder,  Co.  Entries,  946, 
b.  the  4ttke  of  Somerset^a  attainder,  Co.  Bn- 
tries, 481,  and  the  attainder  of  John  Bary,  m 
the  same  book,  fol.  699. 

So  if  the  master  of  the  Crown-Office  tiJkM 
an  inquisition  oonoeming  the  escapeof  any  pri- 
soners of  this  court,  acoorihny^fo  the  39tD  of 
B.  6|  c;^3f  thereeonl'oa  whiab  thagr  wari 
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covmittad  w  fbilT  taken  notioe  of,  as  1  hate 
aeeu  a  preoedent,  Mieb.  4  &  5  £1.  Rol.  r.  la 
iba  case  of  Mr.  Braddoa  aad  Mr.  Speaka,  tba 
iwlictinant*  doth  not  only  say  that  my  bird 
Batrr  did  aaurdar  hunaelf  at  soch  a  tiaae  and 
ptaee,  but  adds  fbrthar,  *as  by  io^okitioii  taken 

*  altbeTowarof  Laodoa  amaaid,  upon  viair 

•  oftbebodyoT  Ibesaid  Artbor  eari  of  £Hex, 

*  and  MW  IB  tbia  coart  remainiBg  of  veoard, 
«  doaa  nwve  pbunly  appear.*  So  die  indictiiiant 
•caioat  Tasboroogh  and  Prioe^f  for  auboniinf 
Si^fdal^  to  retract  bis  eridaooa  tbat  be  bad 
mnn  ngauiat  tbe  Popiak  RocnsanlB,  &g.  acta 
MNTtk  the  raoord,  wbcro  and  before  wfaooi  audi 
canyictiaoa  were.  6a  in  the  caaa  ot'TbonnpaaD, 
P^  and  Farewely  far  printing  and  pabUabiug 

•  scandakHM  pamphlet  raklniff  to  air  Edmood* 
Uvy  Gadftey*a  death,  the  n^ntnalioo  t  doth 
not  bfgio  Kke  this  indictment, « WhercM  Green, 
«  Bnnr,  and  Hill,  were  attainted  of  murder ;' bnt 
nam  lerth,  Tbatit  was  io  soch  a  ooort,  in  such  a 
fmt  and  term,  with  tbe  indietmentand  attainder 
«l  fairge^  and  where  the  record  is  la  be  tbond* 

I  cenid  initanoe  in  many  more  praocdanta  of 
the  like  natnm ;  bat  I  fear  I  have  tired  ynor 
lardsbip's  patience  too  mocb  already,  and  thcra* 
fore  aball  condode  with  one  tbat  wiU  lead  me 
ta  the  opmioQB  and  jadgments  in  oar  hooka  of 
hw,  which  I  hope  will  be  of  use  la  fortiiy  the 
precedents  I  ba?e  cited  la  prave  this  indict- 
ment Tidoas.  It  is  in  Keilway,  199r  An  in- 
Snisition  tbat  finds  tbe  attainder  of  one  Bays : 
be  record  is  large,  and  therelbre  I  shall  not 
recite  it,  nor  make  any  other  obaenratiana  on  it 
than  what  are  in  tbe  very  report,  which  are  hi 
these  wards :  **  Memorandum.  This  Inqoisi- 
lioa  was  drawn  by  good  adrioe,  that  la  to  say, 
by  thecmmcil  or  k&^  Henry  the  nh;  yet  the 
HH|nisition  which  entitled  the  kinff  la  the  land, 
by  reason  of  tbe  attainder  of  toe  said  Bays, 
doth  not  make  any  oMation  of  the  indieters, 
nor  of  the  names  of  the  jostMea  of  peace  who 
took  the  indictment,  bat  only  tbe  day  of  the 
the  indictment  taken,  and  tbe  day  of  bis  at- 
tainder, without  expressly  menlionin|p  what 
kind  of  felony,  hot  *  pro  quadam  fetoma,'  and 
the  namea  oftbe  justices  before  whom  he  was 
attainted.*'  These  are  the  words  of  tbe  re- 
porter :  and,  my  lord,  that  this  case  is  of  ge- 
neral concern,  appears  by  the  next  esse  in  that 
hook,  Keilway,  1 94.  An  indictment  waa  fimnd 
«n  the  escape  of  certain  persona  convict,  with- 
out abewing  befare  what  juaticm  the  convictioa 
waa;  and  afWr  the  matter  waa  considered  at 
the  bar  and  the  bench,  the  indictment  was  held 
insufficient:  but  says  that  case,  «<  Hie  names 
of  the  justices  of  peace  before  whom  tbe  ori- 
ginal indietment  was  taken  is  not  material,  nor 
9ie  specifying  of  thefelony,  *proot  patet  supra' 
in  the  case  of  Bays;  for  where  the  court  is  in- 
atmcted  to  whom  Io  write  to  certify  tbf  record, 
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*  See  the  Indictment  in  Bnglisb  and  Latin, 
aoL  f,  pp.  iltS,  tl99,  of  thia  Collection. 

t  Bae  the  Indwtmenls  m  Bnglisb  and  Latin, 
fol,  f ,  pp.  681. 984. 

t  Sua  iha  lofonwliHii  vnl,  %  p«  1349, 


all  the  special  matter  ahalfeame  in  bv  tkeoer- 
tificale :  and  altbonpfh  the  iuaticea  or  gaol>de- 
lirery,  or  other  jnaticesy  befiire  whom  me  con- 
riction  or  attainder  k,  da  not  oertify  the  ori- 
ffioal,  it  is  not  material,  ao  thai  they  certify  tbe 
Mdy  oftbe  record  of  tlie  attamder  or  eonvic* 
lian."  Theaeare  the  words  of  that  book:  and, 
mv  liwd,  it  mnst  be  on  the  same  reaaon,  tbat 
where  n  man  pleads  a  couriction  of  recusancy, 
he  most  shew  before  whom  it  was,  Noy,  89. 
97.  And  ao  are  tbe  pmoedenta  in  Windie's 
Bntriea,  528,  53d,  5f  4.  3  Bniwlil.  15.  Hera. 
508.  So  in  an  action  for  malicioaBly  indicting 
a  man  for  treaaon,  it  is  not  anffident  to  any  he 
did  indict  tlie  pfadntiff ;  nay,  if  he  adds  corojii 
anch  persona,  inatioea  of  tbe  peace,  and  omite 

•  ad  gaolam  defibetand' asaignaf,  it  b  iU,  9  Gro. 
857.  And  in  an  action  for  maUoioady  indict, 
mg  a  man  of  perjury,  he  mnst  act  forth  the  i n- 
didment.  and  ahew  that  it  iraa  preferred  bdbie 
onethathadcQonaaaceofaMfa  matiera.  And 
that  is  not  dl;  he  must  likewiaeakew,  that  the 
eanae  in  which  be  aware  waa  coraa»  jmdice^ 
3  Cro.  785.  He  tbat  deada  a  presentment  La 
a  oowt  lect»  must  set  forth  the  day  when  tbe 
oonrtwaa  hdden,  sSannders,  S9a  1  yentris, 
107.  And  thereforeto  plead  that  at  *  quondam  cu- 
«  nam'  he  waa  amerced,  ia  iH,  Modern  Rep,  76. 

An  indidtaBent  of  maintenance  in  'qoodam 

*  pladio  coram  Dommo  Bege  pendente,^  not 
mentioning  where  the  KmgVBanch  eat,  was 
hdd  fotd  m  arrest  of  jwlgnseat,  i  Ventr.  889. 

An  udiotiaent  for  a  aecood  oflence,  where 
the  nonishment  ia  greater  than  for  Iho  first, 
onglit  to  redte  tbe  former  conviction,  1  I^en- 
nard,  995.  So  It  waa  done  in  Roger  Booth's 
Case,  Mo.  666,  pL  918.  In  8  Kefie,  787,  an 
mdidmeiit  for  a  aeoond  oflbnoe  of  printing  did 
aet  forth  the  firat,  hot  did  not  say  where  it  was ; 
therefore  Twisden  hdd  tbe  unhctment  nanght. 
And  if  there  be  a  necessity  of  setting  fbrtb  ao 
pracisdv  the  first  oonvictioiv  "^o  maKe  the  ae- 
cond  ofoee  the  greater,  metbtnka,  in  reaaon, 
it  mnstas  certain^  be  sd  forth,  where  it givca 
theverye«etothedrenoe.  And  if  such  a  ge> 
nard  way  of  reforriag  to  recorda  should  be  d* 
lowed  in  indictment^  it  would  not  only  afrer- 
throw  all  the  precedents  and  otb«r  aotfeorftim 
I  have  dted,  but  the  defondanta  mnat  needa  lie 
nnderaeverd  inconreniencaa.  They  would  then 
be  cnt  off  from  the  privilege  of  pleading  <  Nnl 
<  tid  Record,'  or  trarersing  it,  as  waa  done  in 
Bays'sCaaa  haforp-meatMHied :  for,  aHhonni 
snoh  a  tmrerae  might  amount  almost  to  the 
genard  imne,  yet  oomprebendbg  matter  of 
law,  the  defendanto  may  plead  it  apecidly, 
Hobart,t97.  And  if  the  defoadanta  plead  the 
general  isane,  bow  ahaH  tbey  know  wbei«  to 
go  to  find  out  the  record,  to  see  whether  a  true 
copy beprodocedagdnst them f  Anditiannot 
be  a  aomoient  aoawer  Io  say,  that  the  indict* 
ment  sets  forth  tbat  « debila  at  legitime'  ih&y 
were  convicted  and  attdnted;  it  most  be  shewn 
after  what  manner  thev  were  attaroted,  that  tba 
eaott  may  judge  whewer  it  waa  legdly  done  o» 
no.  In  Patrick  Hardmg's  Case,  in  the  fint 
year  of  this  kmg  and  tte  late  ^uean  ^i  ia  re- 
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bMet  lA  9  Tefttr.  $16),*  the  indictment  ag«in6t 
ftim  wu  for  faigb-treafton,  and  did  set  Forth 
that  he  adhered  to  the  kingft  enemies.*  The 
inry  fbund,  that  be  Hsted  and  sent  soldiers  to 
nie  Prendi  king,  then  ah  enemy  to  our  king 
and  mieen  \  but  the  court  held  the  indictment 
loo  short  there,  because  h  mentioned  *  hostihus 
'  at  inimlcia*  generally ;  whereas  it  should  have 
let  forth  who  those  enemies  were,  that  the 
court  might  take  notice  whether  tuejr  Fere 
taemies,  as  the  law  intended. 
'^'Ih  the  cite  of  Woodly  and  BeiTy,  S  t7it>. 
iOl.  Yelverton  31S.  1  Brownlow  114.  In 
4ebt  for  rent  upon  a  Itese  for  years,  the  phiio- 
tiff  derires  bis  tiiie  by  the  grant  of  the  rever- 
■ion  by  way  of  bargain  and  sale  in  ff%  from  the 
first  iMor,  and  declaita,  that  by  indenture  of 
tloeh  a  date,  one  grants,  bargains  and  ^lls  for 
tnoney  to  him  the  reversion  in  fee,  which  in- 
denture was  inroUed  such  a  day  '  secundum 

*  Ahnam  statnti ;'  and  on  nit  Met  pleaded, 
Uure  was  n  verdict  for  the  plaintiff:  yet  jurig- 
UWDl  wai  arrested,  beoanae  the  plaintiff  had 
ftot  shewn  in  what  oourt  the  indenture  was  in* 
ftnllad  \  though  it  might  have  been,  and  un- 
donbMly  it  was  allciged,  that  it  was  but  a 
MBveyanoe  to  the  title,  and  an  induormeat  to 
Ihe  action,  and  *  secundum  formam  statuti' 
ihews  it  was  <  dvbite  et  legitime.'  So  in  Allen 
10.  King  against  Soroerland.  In  debt  fbr  rent 
Um  plaintiff  ileclares  on  a  lease  for  years  made 
wf  a  stnnger,  who  bargained  and  sold  the  m- 
Wsion  *"  per  iudentoram  debito  modo  inrotulat* 

*  in  Curia  Caaoellaria.*  After  a  verdiet  for  the 
}iiaintiff,  on  ml  debet  pleaded^  it  was  moved  in 
•rrest  of  iudgment,  that  he  bad  not  alMged 
Ibe  inrotlaent  to  be  within  six  tnonths,  nor 
^sseandnm  formam  statnti;*  and  though  It 
irere  aaid  to  be  dtbito  tnoda,  yet  that  would  not 
isend  the  matter,  nor  aid  the  incertaiuty,  and 
liMwfore  judgment  was  arrested.  8d  in  the 
name  book  and  folio,  Colmaa  against  Painter* 
In  an  action  by  the  lessee  against  his  lessor  on 
a  oovenantfbr  peaceable  enjoyment,  he  aask^ns 
fbr  breach  a  former  lease  to  Jf.  8.  The  demn- 
duit  pleads,  that  the  lease  to  J.  S.  was  with 
csondition  of  re-entry  for  non-payment  of  rent, 
nnd  that  before  the  lease  made  to  the  plaintiff, 
Hie  rent  was  behind,  and  *  legitime  demandat' 

*  sacandum  formam  indentnm,'  and  npon  non- 
Ipayment  he  re-entered,  and  made  the  lease  to 
Ibe  plaintiff:  and  upon  demurrer  it  was  re- 
ndved,  that  the  demand  i^as  insoffieiently  al- 
leilged ;  for.  says  the  book,  he  ought  to  set 
fbrtn  certainly,  when  and  where  It  waa  made, 
tint  it  niight  apoear  to  the  court  to  be  legal, 

I  shall  trouoie  your  lordship  but  wRh  one 
m  Bsore  to  this  point ;  It  is  in  9  Lennard  72. 
C^uo  Warranto  was  brought  by  the  qoeeh 
ftgainstsir  John  Constable,  who  claimed  eer* 
Wn  wreck  in  tb^  county  of  York.  The  defen- 
dant pleaded,  that  Edward  duke  of  Bueking- 
Imil  waa  seiised  of  such  a  manor^  to  which  he 
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"*  See,  also,  in  vol.  13,  p.  645.  of  thisCol- 
Cficfion,  a  Note  of  Patrick  Harding's  Case  from 
Ibe  was.  of  sir  William  Williams. 


bad  wreck  appendant,  and  that  he  was  *  dn 
'  alia  proditione  dedito  modo  attinctos/  and  that 
found  before  the  escheator ;  and'  shewed  fat- 
ther,  that  that  manor  descended  to  queen 
Mary,  who  granted  the  same  to  the  earl  of 
Westmoreland,  who  granted  the  same  to  the 
defendant :  npon  which  it  was  denuirred ;  and 
exception  was  taken  to  the  plea,  because  tha 
attainder  is  not  fully  and  certainly  pleaded.  It 
was  argued  by  Plowdeu,  counselfor  tbedefbn- 
dant,  that  the  attainder  was  certainly*  pleaded^ 

*  scilicet,  debito  modo  attjoctus  :^  For,  says  he, 
it  is  shewn  that  the  wreck  is  appendant  to  the 
manor,  and  then  if  he  hath  the  manor,  he  hath 
the  wreck  also :  and  if  he  had  the  matter,  it  is 
not  material  to  the  queen  how  be  hath  it ;  fot 
the  oueen  doth  not  claim  tlie  same,  but  im« 
peacneththe  defbndant  for  using  there  such 
a  liberty.  But  be  there  sranta^  that  if  the 
heir  of  the  duke  had  demanded  the  manor  there 
against  him,  the  attainder  ought  to  have  been 

E leaded  certainly.  And  if  so  much  certainty 
e  required  in  pleading  an  attainder  that  Undcea 
a  title  to  an  estate,  that  attainder  must  needs- b« 
as  fully,  as  clearly^  and  as  certainly  set  forth  $ 
that  is  the  ^und-work  and  foundation  of  an 
indictment  for  that  which  is  called  a  very  great 
offence,  which  is  net  for  absolving  two  persons 
in  the  parish  of  Paddington,  nor  for  alwolving 
two  impenitent  traiton,  Imt  forabsohing  two  per* 
sons  attainted  of  high*. treason,  who  did  not  re* 
pent  of  that  treason  of  which  they  were  at- 
tainted. 

lliere  are^  my  lord,  I  think,  some  other 
faults  in  the  indioimeot.  It  mentions,  Thai 
nr  John  Freind  and  sir  William  Perkins  wers 
attainted  for  high-treason,  in  compassing  the 
king's  death,  and  adhering  to  his  enemies  & 
which  were  two  treasons  in  each  of  them,  and 
consequently  four  in  all.  Yet  afterwards  tli« 
indictment  says,  that  these  defendants  intend- 
ing to  juKtify  the  horrid  treason  aforesaid  (ia 
the  singular  number.)  So  in  the  conciusion, 
that  the  absolution  was  ^ren  '  absque  alioun 

*  poenitentia  pro  alta  proditione  prsedicta  prins 
<  declarata,'  witlioot  abetving  which  treason  in 
particular  was  unrepented  of;  and  each  of 
tbem  was  not  obliged  to  repent  of  all  the  trrs* 
sons,  for  they  were  not  all  his  own.  And  in 
like  the  case  this  very  term  in  this  court,  where 
a  rescous  was  returned  against  two  personsi 
that  they  had  rescued  J.  8.  predict*  without 
shewing  which,  and  there  was  J.  8.3enior,  and 
J.  8.  lunior  before-mentioned;  and  far  ibie 
incertamty  that  return  was  quashed.  And  it 
seems  to  me  to  bear  some  resemblance  to  the 
case  of  Tindall  and  Cobbs,  8  Lennard,  foL  9, 10« 
In  an  action  of  waste,  the  declaration  ahewi 
the  demise  of  the  manor  of  Wolverton  and  other 
4ands,  and  assigns  the  waste  *  in  quodam  bosoo 

*  vocat'  Wolverton  Wood,  parceP  pr^miuor*  ; 
and  it  waa  held  insufficient,  for  that  it  could 
not  be  parcel  of  tba  manor  and  other  landi 
also. 

I  must  likewise  humbly  snbroit  It  to  yoor 
lordship,  whether  the  fact  itself  be  sufficiently 
set  forth,  <  ei  eoi  ebsolvi  pronontiatermity*  pro^ 

to 
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wnqiced  them  to  U  absolved :  wbdher  it  doce 
not  refer  to  somewhat  to  he  done  heraaner, 
aod  ought  not  rather  to  have  beeo,  *  eoa  aboo- 
*  lutos  pronaotiaveruot.' 

The  procUmatioD  for  evidence  hefbre  the 
jary  is  sworn,  which  ou^ht  to  he  aAer,  and 
several  other  informalities  in  the  indictment  and 
prooeedin|{i,  I  shonld  have  spoken  to ;  and 
nave  justified  and  maintained  the  imposition 
of  hands,  from  the  doctrine  and  practice  of  oar 


chnrch ;  and  likewise  have  said  somewhsft  to 
the  matter  that  is  speciallj  found,  to  prov« 
that  tliese  defendants  are  thereby  acquitted  oC 
the  whole:  but  thesel things  will  (I  doubt  not) 
be  much  better  done  oy  such  other  counsel  as 
vour  lordabip  shall  please  to  hear  for  the  de« 
rendants.  I  am  sensible  I  have  already  been 
too  tedious,  for  which  I  humbly  beg  pardon  of 
your  tordship,  and  pray  your  judgment  for  the 
defendants. 


S98.  The  Trial  of  Joseph  Dawson,  Edward  Forseith,  Wiixiais 
Mat,  Wh.  Bishop,  James  Lewis,  and  John  Sparkes,  at 
the  Old-Baiiey,  for  Felony  and  Piracy  :  8  William  III« 
A,D.  1696.^ 


The  Sesnons  of  Oyer  and  Terminer,  and 

faol  delivery,  held  for  our  sovereign  lord  the 
\^g^  for  the  Jurisdiction  of  the  Admiralty  of 
England,  at  Justice  Hall  in  the  Old  Bailey,  in 
the  suburbs  of  the  city  of  London,  on  Monday 
the  19th  day  of  October,  in  the  8th  year  of  the 
reign  of  oar  said  sovereign  lord  king  William 
the  3d,  over  England.  &c.  before  the  right 
hon.  Edward  Russel,  esq.  Henry  Prieotman, 
ceq. ;  sir  Robert  Rich,  kt.  and  hart ;  sir  George 
Rooke,  kt.  sir  John  Houblon,  kt.  and  James 
Kendsl,  esq.  Commissioners  for  executing  and 
cxercning  the  office  and  place  of  Lord  High 
Admiral  of  England,  respective! j  assigned  and 
deputed;  the  right  worshipful  sir  Charles 
Heilges,  kt.  Doctor  of  Law,  Lieutenant  in  the 
High  Court  of  Admiralty  of  England,  Com- 
missary General  of  our  sovereign  lord  the  king, 
and  President  and  Judge  of  the  said  court;  the 
right  hon.  sir  John  Holt,  kt.  Lord  Chief  Jus- 
tice of  the  King's  Beuch ;  sir  George  Treby, 
kt.  Lord  Chief  Justice  of  the  Common  Pleas ; 
air  Edward  Ward,  kt.  Lord  Chief  Baron  of  the 
Exchequer;  sir  Thomas  Rokeby,  kt.  and  one 
of  the  Justices  of  the  King's  Bench ;  sir  Sa- 
nael  Eyre,  kt.  another  of  ihe  Justices  of  the 
King's  Bench  ;  sir  John  Turton,  kt.  another  of 
the  Justices  of  the  King's  Bench ;  sir  John 
Powell,  kt  one  of  the  Justices  of  the  Common 
Pteas ;  sir  Liuleton  Powis,  kt.  one  of  the  Barons 
of  the  Exchequer;  William  Bridgeman  and 
Josias  Burcbet,  esqrs. ;  Secretaries  of  the  Ad- 
miraKy  of  England;  Thomas  Lane,  William 
King,  and  John  Cooke,  respectively  Doctors  of 
Laws;  and  others  his  Majesty's  Justices 
named  in  the  said  Com  mission. 


*  This  case,  under  the  bame  of  Rex  t>.  May, 
Bishop  and  others,  is  cited  in  East's  Treatise 
of  the  Pleas  of  the  Crown,  ch.  17,  a.  S,  from  a 
Manusoript  Commdhtary  by  Mr.  Justice  Tieby 
upon  lord  Hale's  Summary,  of  which  an  ac- 
oonnt  is  given  by  Mr.  East  immediatdr  after 
ChoprsfiMM  10  his  Idealist. 


His  Majeaty'a  ConmisBloncn  bamg'  tlMrt 
and  there  met,  the  ComnMssion  waa  read,  aM 
proclamatioQ  madeibraltendaneei  AtWwliieii| 
the  gentlemen  of  the  grand  jury  were  oaUed 
and  sworn,  and  raoeived  their  ebanps  from  ar 
Charies  Hedges,  kt  Judge  of  the  High  Comt 
of  Admiralty,  who  set  forai  unto  them  the  ■»« 
tare  of  the  Commiasion,  the  extent  of  the  juria* 
diction  of  the  court,  and  the  aobjaot  maUer  «f 
their  enqoiries. 

Then  the  witnesses  for  the  king  hemg  awdrm 
the  grand  jury  withdrew,  and  after  a  little  timo 
returned,  finding  BUU  wra  against  Uenrj* 
Every,  not  yet  taken,' Joeeph  Dawson,  EdwanI 
Forseith,  WUliam  May,  William  Bishop, 
James  Lewia,  and  John  Sparkea,  priaoneray 
for  fekHHoosly  and  piratkally  taking  and  ca^ 
rring  away,  from  persons  unknown,  a  oertain 
snip  called  the  Gunswav,  vrith  her  tackle,  ap* 
parol,  and  furniture,  to  the  valoa  of  1,000/.  and 
gooda  to  the  value  of  110/.  together  witb 
100,000  pieces  of  eight,  and  100,000  cheqnms» 
upon  the  high  seas,  ten  leagues  from  the  capn 
Sf.  Johns,  near  Surat  in  the  East  Indiee.  Then 
Dawson,  Forseith,  May,  Biahop,  Lewia,  and 
Sparkes,  were  broi^ght  to  the  bar,  and  their 
Indictment  waa  read. 

Joseph  Dawson  confessed  that  he  waa 
Guiltv  ;  but  the  rest  pleaded  Not  Guilty,  and 
put  tbemselves  upon  their  trials;  and  there-* 
upon  the  petty  juiy  was  called,  and  thejperaonn 
whoae  namea  follow  were  sworn:  Wiliiaoi 
Walker,  John  CbiM,  Edward  Leeda,  Thomas- 
Clarke,  Nathan  Green,  Henry  Sherhrooke^ 
Bemamin  Dry,  John  Sherbrooke,  Samnel 
Jackson,  Thomas  Emms,  Henry  fluntsr.' 
John  Hall. 

Then  the  King's  Leamed  Connad  opened' 
the  Indictment,  &c.  aud 

Dr.  Newton  made  a  Speech,  which  is  aa 
follows : 

My  Lord,  and  (jentlemen  of  the  Jury ; 
The  prisoners  are  indicted  for  piracy,  in  rob- 
bing and  plundering  the  ship  Gunsway,  belong- 
ing to  the  Great  Mogul  and  his  suljects,  in  the 
Iiuiia  aeai,  to  a  f  ery  great  valoe. 
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And  the  end  WW  tuiteble  to  their  btgin- 
Bioff;  Ihey  first  practised  these  crimes  up<m 
their  own  floaDtrymen,  the  English,  and  then 
eoDtinaed  them  on  to  stranjpers  and  foreigners: 
For  the  ship  in  which  this  piracy  was  com- 
■litted,  was  an  English  yessel,  called  the 
Charles  the  Second,  belonging  to  se^caral  mer- 
«hantB  of  this  city,  design^  for  other  ends,  and 
a  fitf  different  voyage,  which  by  these  crimi- 
tnls,  with  the  assisUnce  of  one  Every,  their 
csptab  in  all  those  villainies,  was  seized  near 
the  Groyne  in  Spain,  in  May  1694,  from  which 
jplaoe,  having  first,  bv  force,  set  captain  Gibson 
the  cemoModer  on  snore^  they  carried  off  the 
ahip,  and  with  it  oommittedf  many  and  great 
pirades  for  several  years  (as  will  appear  in  the 
•oOFse  of  the  evidence)  in  most  of  the  parts  of 
the  known  world,  witnout  distinction,  upon  all 
BSlioBs,  and  persons  of  all  religioos. 

Their  last  piracy  was  this  in  the  Indies,  the 
gmteat  in  itself,  and  Uke  to  be  the  most  pemi- 
mooain  its  conseqnencce,  especiaUy  as  to  trade, 
oonaidertng  the  power  of  the  Great  Mogul,  and 
the  nataral  indinalioB  of  the  Indiana  to  re- 
WBi^ :  But  they  are  now  brooght  hither  on 
their  trial,  and,  if  the  matters  they  are  charged 
with  shall  be  proved^  to  receive  that  jodgment 
from  yoo  their  crime  desewee;  and  that  is 
piraoy,  which  by  so  moeh  exceeds  thett  or 
robbery  at  hud,  as  the  interest  and  concerns 
of  hiDgdonw  and  nations  are  above  those  of 
private-  families,  or  particular  persons :  For 
■iffeff  pirates,  and  the  commerce  of  the  world 
BMiat  cease,  which  thia  nation  has  deservedly 
■o  great  a  share  in,  and  reaps  such  mighty 
advantage  by:  And  if  they  shall  go  away 
mpunished,  when  it  is  known  whose  subjecu 
they  are,  the  consequence  may  be,  to  involve 
the  oationa  ooooenied  in  war  and  blood,  to  the 
dffrtmrtion  of  the  innocent  English  in  those 
cMmntries,  the  total  loss  of  the  Indian  titMle, 
sumI  thereby  the  impoverishment  of  this  king- 
dom. 

The  Witnesses  for  the  kmg,  viz.  John  Dan 
and  Philip  Middleton,  were  then  called  and 
■worn,  and  in  the  opinion  of  the  court  ga%ea 
full  evidence  against  tlie  prisoners,  which  was 
-very  clearly  summed  up  by  the  lord  chief  jua- 
tice  Holt;  the  tenour  whereof  is  particularly 
net  forth  in  the  followinjg  Trials ;  but  the  jury, 
contrary  to  the  expectation  of  the  court,  brought 
in  all  the  prisoners  Not  Guilty ;  whereupon  the 
sessions  was  adjourned  to  Saturday  the  31st  of 
Ootober  following,  and  the  prisoners  were  com* 
mitted  upon  a  new  warrant  for  several  other 
piraeies. 

October  31, 1690. 
« 

^  The  Court  being  sat  (at  which  were  present 

air  Charles  Hedges,  judge  of  the  high  court  of 

Admiralty,  the  Und  chief  justice  Holt,  the  lord 

<shief  justice.  Trehy,  the  lord  chief  baron  Ward, 

BIr.  justice  RokeDy,  Mr.  justice  Turton,  Mr. 

justice  Eyre,  Mr.  baron  Powis,  Dr.  Lane,  Dr. 

I(iiig,  nod  Dr,  Cook),  the  court  praowded  in 

th^ 
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CL  ofAf.  Cryer,  make  proclamation. 

Ctyer,  O  yes,  O  yes,  O  yes.  All  manner  of 
persons  that  have  any  thing  more  to  do  at  thia 
sessions,  draw  near  and  give  yonr  attendance : 
mnd  you  Bherifia  of  the  city  of  London,  return 
the  several .  precepts  directed  to  you,  and 
returnable  here  this  day,  upon  pain  and  peril 
that  shall  follow  thereon. 

Then  the  grand  Jury  were  called  over,  and 
the  appearances  marked. 

CL'rfAr,  Make  prodamation. 

Cryer,  O  Yes,  &c.  The  lords  the  king's  jna* 
tices  charge  and  command  all  persons  to  keep 
silence  whilf  the  charge  u  giving. 

Sir  Charles  Hedges^  the  Judge  of  the  Ad- 
miralty, said  to  the  Grand  Jury  upon  this 
occasion : 

Gentlemen  of  the  Grand  Jury; 
The  opinion  which  this  court  had  of  the 
good  intentions,  abilities,  and  integrity  of  the 
last  Grand  Jury  was  so  fully  answered  at  our 
late  meeting  in  this  place,  tnat  1  am  confident 
all  jgrood  EDglishionen,  who  were  witnesses  of 
their  proceeding,  will  concur  in  giving  them 
public  thanks  tor  the  ^ood  services  which  they 
then  performed :  I  wish  that  idl  others,  who 
were  concerned  iu  the  dispatch  of  that  day 'a 
business,  had  the  like  pretence  to  have  the 
same ;  the  public  justice  of  the  nation  would 
not  then  have  lam  under  any  manner  of 
reproach,  neither  would  you  have  had  this  far- 
ther trouble.  But  seeing  that  it  hath  so  bapr 
oened,  it  ia  become  absolutely  necessary  that  a 
farther  and  a  strict  enquiry  should  be  made 
aAer  those  crimes  which  threaten,  and  tend  to 
the  destruction  of  our  navigation  and  trade  ; 
and  therefore  1  am  assured  of  your  patience^ 
whilst  I  shew  you  briefly : 

1.  What  the  crimes  are,  which  you'  are  im 
enquire  after. 

S.  How  fiir  the  jurisdiction  and  your  power 
in  making  these  enouiries  doth  extend. 

3.  What  ia  the  duty  incumbent  on  yon  id 
this  behalf. 

1.  As  to  the  crimes,  I  shall  not  repeat  what 
was  mentioned  touching  all  the  particnlara 
thereof,  at  the  opening  of  this  sessions ;  but 
confine  my  discourse  to  those,  which  1  find  by 
the  calendar  will,  at  thia  time,  necessarily  fiul 
under  your  examination ;  and  those  are  pira* 
cies. 

Now  piracy  ia  only  a  sea-tenn  for  robbery, 
piracy  being  a  robbery  committed  within  the 
jurisdiction  of  the  Admiralty.  If  any  man  be 
assaulted  within  that  jurisdiction,  and  hia  ahip 
or  goods  violently  taken  away  vrithout  legal 
authority,  this  is  robbery  and  piracy.  If  the 
marioera  of  any  ship  shall  violently  dispoasesa 
the  master,  and  atterwarda  carry  away  the 
ship  itself,  or  any  of  the  gooda,  or  tackle, 
apparel  or  furniture,  with  a  felonioas  inteotiony 
in  any  place  where  the  kird  Admiral  hath,  er 
pretenda  to  have  jurisdiction,  this  is  also  robbery 
and  piracy .  The  intention  will,  in  these  caaee» 
appcer  by  ooMdering  the  end  for  wbieh  the 
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IkctwMOMiaiilted;  aadthecndwUlbekiiowiiy 
if  tb«  efid«nce  akaU  shev  you  vhfti  balh  been 
iloQe. 

%  Now  the  jvruidictioB  off  tbo  admiralty  i* 
^Mkued  and  described  in  the  statute  and  com- 
wksion,  by  virtue  of  which  we  here  meet,  and 
ia  evtended  throughout  aU  leaa,  and  the  ports, 
faaTens,  creeks,  and  ri? trs  beneath  tho  first 
fridges  next  the  sea,  eTen .  unto  the  higher 
water- mark. 

The  king  of  England  hath  not  only  an  em- 
pire and  soveffoignty  over  the  British  seis,  but 
al0>  an  undoubted  junsdictioo  and  power,  in 
uonousreBcy  wkh  other  |»riucea  and  states,  lor 
the  punishment  of  all  pifaoies  and  robbenea  at 
Ilea,  in  the  most  remote  parts  of  the  world  ^  so 
ijiat  if  any  ^lersoo  wl^tsoever,  native  or  fo> 
leigner,  Christian  or  lo^el,  Turk  or  Pagan, 
wiw  whose  country  we  have  no  war,  with 
whom  we  boM  ti;ade  and  correspondence,  and 
are  in  amity,  sbaJI  be  robbed  or  spoiled  in  the 
!NWrrow  Seas,  the  Mediterranean,  Atlantic, 
i^uthern,  or  any  other  seas,  or  the  branches 
hereof,  either  on  this  or  the  other  aide  of  the 
Km*,  it  is  piracy  within  the  limits  of  your  eu- 
qpiry,  and  the  oogniaKince  of  this  court. 

S.  Concerningtbedut^incnmlient  upon  you 
in  making  yonr  en4)uiries  aod  presentments, 
yon  mav  consider  tliat  there  i«  a  great  trust 
and  a othortty  committed  to  yoi4;  and  there- 
finre  it  will  (e  expected  that  ^  suitable  care 
ebbuld  be  had|  and  yonr  power  executed  ac- 
cording to  a  well-regulated  discretion  :  as  you 
are,  on  the  one  hand,  to  take  care  that  the  court 
be  not  troubled,  nor  any  man  put  in  ha^rd  of 
his  life,  through  any  friTolous,  or  malicious 
prosecu^'on ;  so,  on  the  other  side,  snd  more 
especisKy  in  the  cases  of  great  and  public 
imenoes,  you  are  to  use  your  utmost  endearours 
that  justice,  the  support  of  government,  be  not 
obstructed  by  aov  partial  proceedingi* 

You  are  not  obliged  in  all  casea  to  require  a 
<4aar  and  full  evktace,  but  euly  to  examine 
till  you  find,  and  are  satisfied  m  your  eon- 
sciences,  that  there  is  sufficient  and  just  cause 
to  put  the  party  accused  upon  his  mal.  You 
cannot  convict^  but  may  ia  effect  acquit  the 
greatest  criminala ;  and  therefore,  if  you  do 
But  find  proofs  enough  to  create  a  presomp- 
tien  against  the  party  accused,  when  the  case 
seems  odious,  and  ia  of  great  oousequence  and 
importance,  yonr  cafest  way  ia  to  put  it  in  a 
proper  method  for  the  petty  jury,  who  are  to 
receive  fuH  aatisfaotioB  firom  the  evidence  that 
shall  be  given  in  the  oresenoe  of  the  party ;  and 
Ucoording  to  that  evidence,  have  power  to  de- 
termine whether  guilty,  or  not  guilty,  con- 
demn, aa  well  aa  acquit. 

And  upon  this  occasion,  seeing  many  who 
Uie  niiontbat  service  are  pnsseolk  it  seems  fit 
that  tmmy  shouM  alee  know  that  they  have  no 
power  to  d»  more  or  lesa  than  what  is  agreeaUd 
to  the  evidence:  they  are  not  ^  interpose  in 

Eta  of  law,  or  to  be  aweyed  by  any  oonsi- 
Aion  whalseeaer,  but  what  shall  arise  fiem 
INPoefs  judicially  lasde  f  tliey  are  indeed 
jttdpi^ei'  th*iMt»  btith^  mm  m^v^iianr^^i 
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they  are  as  much  rMtmined  by  the  diolalos  of 
eonscimee,  inlbrmed  and  conviaead  by  ie»« 
aonahle  proofs,  aa  the  iudgea  on  the  beach  are 
by  the  rules  of  htw, 

No  asan  can-  believe  just  aa  he  Mala ; 
therefore  a  detevennaliDR,  erjndgflMBt«l 
and  pleaeare,  will  never  he  theoght  la 
•srve  the  name  of  a  verdicl :  fiv  wl 
nay  bepselended,  the  worhl  will  net  he 
suaded  Uuit  a  jaiy  hath  pMSUSi'  ' 
oonacienee,  unMS  some  roaei 
ler  its  proceedings  shall  anpear;  aadthsesfiwe^ 
whenever  itshallhappeuteat  net 
tors  escaipe  unpunished,  netwitlMlandii 
in  the  epmion  of  asost  good  ommi  these 
full  and  aafteient  evidence  for  their 
i|  ia  la  be  wished,  and  inAind  it  seems  le  — 1» 
haneemaary,  in  eaeea  thai  refaite  ta  the  lawi« 
of  nations,  that  the  veaaoua  whiek  hiduee^ 
sttoh  a  deternwnaikMi,  should  he  given  te  tho 
publie  satisfiwiion ;  otherwiae,  r 
Look  upon  the  dcawes  ef  our  eeuols  of 
aa  the  sense  end  jadgMenl  of  Iba  whole 
tiea,  eur eoemiee will  be  fM to  find  a»oc 
aieote  say,  Ihat  such  oMeereaiilsae  are  evlef 
the  pseleolkm  of  wb  Inwe,  and  cieii  geei 
ment,  are  abetted  by  these  who 
the  eeeersiuuty  of  the  aeee.    The 
mrtiona  will  reprsads  us  as  being  a 
seceplaele,  and  a  nest  elf  niraleei   aud 
fVienda  wiHwendee  to  hsevthei  the 
meschants  and  of  maukiod,  shouM  find  at 
tuery  ii»  this  ancient  place  of  Sradew    Nuyy  H)* 
oursetvea  caoaot  bul  osaftes,  that  all  " 
domaand  ceuntriea  who  base  suihrsd  by  fti( 
lish  pirates,  may,  for  want  of  indtpgas  ia 
ordinary  cnune,  beve  the  prstsoee  of  jusiisei 
and  the  eelour  ef  the  tewa  of  eotiens  to.' 
their  making  repviashi  upon  eur 
whcessoever  they  shall  meel  tliem 
seaau    Ifa  jury  hapfens  in  these  easse  la  hf^ 
too  serevs^  there  iareom  tbrmer^,  aodlaa^ 
confident,  that,  upon  a  just  represent^tiony  th# 
inueceot  never  failed  of  obtaming  it :  bpl  fiir 
a  fault,  neglect,  or  error  on  the  ethsy  hand, 
thiH'eiB  no  r^ef  fhr  iojussd  foreignev%  hnt  hr- 
their  carving  out,  as  we  msy  be  sure  they  will» 
for  themse^es,  such  a  salurfactioc,  upon  ear 
merchants,  as  they  ahall  think  fit,  wfceoesss 
they  shall  have  an  oppmlunilj  ;  aud  s»  our 
whole  nation  must  unavoidably  suflbr  ' 
repumtioif  and  intereot,  and  aH  aa  it 
through  our  owo  default. 

I  hope  what  hath  been  said,  upon*  this 
pected  occasieo,  will  net-be  biohed  upon 
tended  to  infiuenoe  any  jury  ;  I  am  susei^  it. 
far  from  being  so  designed  r  religion,  conscio 
eoce,  honour,  common  heneal^,  humanity, 
and  all  laws,  forbid  such  methods :  there  is  no 
doubt  but  the  judge^  ea  well  aa  the  jusyaan, 
then  best  discharges  his  du^,  when  he  pro^' 
ceods  without  favour  or  affecUoa,  hatraA  or  iifr* 
will,  or  any  partial  respeet  whatsoever. 

Every  man  ought  to  be  estrsmely  tsndfcr  ef 
such  a  peiso»aslie  hanvaaen  to  berieve  ia  in»  . 
necens;  butitsheuhli  be,een^ersd  lihewilst 
on  the  other  side,  that  he  who  briDg»  m 
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or  eomaoa  naltfcclor  lo  jwtiot, 
•wirtbvtM  to  tbe  safklv  sDd  pweifitkio  «f 
the  livtft  0f  nMiiy»  boUi  M  aiM  good ;  of  th« 
S^ooil,  br  mftiw  of  tbe  siiurftBce  of  protec- 
tion, aoa  of  the  had  too,  by  tbe  terror  of  jut* 
Hoe.  It  waa  Hpeo  tbia  eooaidaratioii  tbat  the 
.Bevao  emperora  iu  tbehr  edicta  made  thia 
pieee  of  acrviee  for  tbe  pubio  gfood,  aa  neri- 
torioaa  aa  anv  act  of  pie|y,  or  relipoiia  worahip. 

Oar  own  fawa  demenatrate  bow  much  eur 
Irgisbloi*,  aed  particularlj  bow  bigfaly  that 
grf«t  pripee  k\ng  Hesry  tbe  fifUs  aad  bia 
parliament,  tboai^t  thia  nation  concerned  in 
ywifidinKiortbe  eacnrity  of  tradero,  andaoeor- 
»f  tbe  aeaa  ef  roven  aind  frae-beolera.  Cer* 
lainly  tbcre  never  waa  any  age  wberein  oar 
nnaaalaiii  were  not  extraerdlMry  zealens  in 
Ibal  aftir,  bwfcinf  upon  it,  aa  il  ia,  and  ever 
will  be,  tbe  cbicf  aapnort  of  the  navigation, 
trade,  wenMi,  strengtb,  reputation,  and  fiery 
eftbia  nation. 

Gentlemen,  oar  coneem,  aa  ear  trade  ia, 
tf^fbl  in  raaaen  te  be  mlber  greater  tban  tbal 
nf  oar  fera-fatbera;  we  waM  no  manner  ef 
indnetwimtii  nomotifvateatiriiaiip,  wbetber 
we  consider  onr  iatereal  or  bonoor ;  we  bare 
not  only  tbe  saered  word,  bni  alee  the jriorioaa 
Mia  ef  tbe  beet  of  kinga,  wbich  saffieiently 
lenifaal  to  ne,  thnt  the  good  and  aafelyof 
Ibin  notion  ia  tbegrettral  care  of  bia  hSk,  JLet 
•fery  man,  tberefbre,  who  pretenda  to  any 
thing  of  a  true  English  apirit,  readily,  ebeer- 
fnHy,  IbMow  te  good,  so  great,  ao  exc^ent  an 
•omtnplr,  by  asaisting  and  oontribifting,  te  tbe 
nimeat  of  nia  power  and  capacity,  at  all  tiaaea 
towarda  the  carrying  on  bia  noble  and  genereaa 
dcefgna  fiM*  the  common  good,  and  pertienlarly 
nt  thia  tims,  by  doin^  all  that  be  can,  te  the 
end  ihel  \m  the  admtniatralieQ  of  cqna)  joatice, 
tbe  diecipline  of  tbe  aeae^  en  which  tbtt  good 
nod  aaiety  ef  thia  nation  entirely  depends,  mey 
beaupparteil  «n4  maintained'. 

Then  the  AVitneasea  being  aworn  in  court, 
tbe  Grand  Jury  witlidrew  to  hear  their  ev»- 
dence  ;  and  in  toe  niran  time  T.  Vaughau,*  J. 
Hurphey,  and  Tim.  Brenain,  were  arraigned, 
whom  the  keeper  of  Newgate,  by  order, 
brought  lathe  bar. 

€/.  ^Ar.  T.  Vanghan,  Hold  np  thy  hand. 
(Which  be  did.)  Then,  atandest  indicted,  Ike. 
Mi  tbeu  Goilty  (»f  this  high  treason  whereof 
then  standcat  in<}ictcd  or  Not  Gnilty  P 

¥aughan.  Not  GoiKy. 

CL  tfAr.  Colprit,  How  wiH  tiion  be  tried  P 

P^ri^Aiifi.  By  God  nndthi&comitry. 

Of.  a^Ar.  God  aend  thee  n  good  dielircr- 


C/.  ofAr.  J.  Nurphey,  HoM  np  thy  hand. 
rWhich  he  did.)  Tboo  standeat  indicted,  &c. 
How  sayeat  thov,  J.  Blarphey,'  Art  then 
Gniily  of  the  high-treason  whereof  tbov8taud> 
eatindictedv  m  iNot  Guilty  ? 

Murphey.  Not  Gnilty. 

€i,ofAr.  Bow  wilt  thon  he  tried  P 
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M»f^,  By  God  and  tbe  king. 
Ogiur.  Yon  rauol  say,  By  God  and  oiy 
conntfy. 

CLtfdr.  Ged aend  thee  n  gaad  delifais 
ance« 

CLffAr.  Bring  Tim.  Btenaia  tothe  bni; 
(Who  waa  broiupht  accordingly.) 

C/.  ^  Ar.  lim.  Brenain,  Hare  joa  anjf 
cony  of  your  indictment  P-^Brenntn.  Vea. 

CI.  qfAr.  When  bad  yon  it  P  , 

Srenoiii.  Thia  day  se*imiffht 

CL  tf  Ar.  Tim.  Brenmn,  HoM  nn  thy 
hand.  (Which  he  did.)  Tbenatandcatin«eaNl« 
lie.  Hew  aayeat  thou,  Art  then  Gnilty  of  th* 
high  trenaon  whereof  thoa  atamdeat  indiotedi  er 
Net  Guiky  f^Brenam.  Not  Gnilty. 

a.  9fAr.  Bow  wilt  thou  be  tried  P 

Brtnmia-  By  God  and  my  ooontry. 

Ci.  B/Ar.   God  aend  thee  a  good  deUrer- 


Air.  AiMipeima.  Witt  Tear  hMdriiipa  pleian 
tbafcheraay  be  tried  now  r 
L.€.  J.  2Vcl9^  Doca  he  daaiie  to  be  ftiai 


Mr.  Jioayaiion.  Yea,  my  lead  ;  thefninnn 
erklenee  ^ganat  bim^  and  he  ia  aek. 

iioL  Qm.  We  are  not  now  prefHwed  lor  the 
triaL 

L.  G.  J.  Trehy.  If  tbe  hing^i  connarf  and 
the  prisoner  be  agreed,  with  all  my  heait. 

L.  C.  J.  Uoit.  He  may  be  tried  with  the 
rest. 

Then  T,  Vangban,  J.  Mnrphey,  nnd  T. 
Brenain  bad  notice  to  prepare  ler  their  tiiali 
on  Friday  next,  at  two  of  the  dock  in  tbe 
ailemoom. 

Then  the  Grand  Jury  came  into  Court 

Ci.  tf  A^-^  Cbnirtemen  e#  tbe  grand  jory, 
are  voo  agreed  in  your  bdfe  P 

Grand  Jury,  Yes, 

C/.  ofAr.  Biiluvera  agninat  JoaepbDow- 
800,  £d.  Forseith,  W.  May,  W.  Bwbon,  J. 
Lewis,  and  J .  Sparhea,  for  pwacy  and  rehnery. 

Ci,  of  At.  Kee|iev  of  Newgate,  aeff  «feaepli 
Dawson,  Ed.  Forseith,  Wilf.  May,  wAl. 
Bishop,  Wil(.  Lewis,  and  J.  Sparkea,  to  tfin 
bar.    (Whtcb  waa  done  aceordiiDffly.) 

Ci.  oJAr.  Joopph  Dawson,  Held  np  At 
hand,  (whtcb  he  did).  Bd.  Femeitb,  Held  up 
tfiy  hMd,  (which  be  did).  W.  M^r,  Hokr  «w 
thy  band,  (which  he  did).  W.  9iabop,  Hoi4 
on  thy  band,  (which  he  did).  Jamsa  Lewb^ 
IMduplhyband^(whicbhedid).  Jo.Sonrkcs^ 
Hold  np^tby  bend,  (whiob  he  did). 

Then  tbe  Indictment  waa  read,  and  aet  fbrtks 

"  That  Henrv  Every,  alias  Bridlgmnn,  Jo« 
scph  Dnwson^HwardnrseiCh^,  WilKam  May, 
William  Bishop,  inmea  Lewis,  and  Jehiir 
Suarkea,  late  of  Loudon,  mnrincra,  oir  theSOtb 
oI'May,  iff  the  dth  year  ef  the  reign  ef  eorao* 
vereigu  lord  king  William',  and  the  late  qaeewt 
did,  against  the  penee  of  God,  and  onr  sntd  an* 
vereign  lord  tbe  king  thnt  now  ia,  and  the  tats 
qoeeo,  by  force  of  armai  n|ien  the  high  and 
open  fena|  n^  %  oBftan  pwosi  nMWt  thas^ 
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leas'aes  from  the  Grojrne,  and  within  the  ja- 
rismctiontit'  the  Admiralty  of  England,  pirati- 
cally and  feloniously  set  upon  one  Charles 
GiMOO,  a  subject  of  our  said  soveratgn  lord  the 
king  that  now  is,  and  of  the  late  queen,  being 
then  mmI  diere  commander  of  a  certain  mer- 
chant-ship, called  tlie  Charles  the  Second, 
carrying  40  pieces  of  ordnance,  belonc^iug  to 
certain  sul^ects  of  the  said  kin|^,  and  the  late 

aoeen  (to  the  jnrors  as  yet  unknown) ;  and 
sen  and  there  pot  the  said  Charles  GiIkmmi  in 
Vodily  fear  of  bis  life ;  and  then  and  there, 
withm  the  jurisdiction  aforesaid,  feloniously 
moA  piratically  did  steal,  take  and  carry  away 
from  .(he.  said  Charles  Gibson  the  said  ship, 
sailed  the  Charles  the  Second,  her  tackle,  ap- 
parai,  and  furniture,  of  the  value  of  1,000/.  ■, 
40  pieces  of  ordnance,  of  the  value  of  500/. ; 
100  fusees,  of  the  value  of  100/. ;  15  ton  of 
Wead|  of  the  value  of  150/. ;  and  SOO  pair  of 
woollen  stockings,  of  the  value  of  10/.,  in  the 
possession  of  the  said  Charles  Gibson  then 
being;  the  ship,  goods,  and  chattels  of  the 
■olMectB  of  our  said  sovereign  lord  the  king, 
andf  the  late  queen,  (to  the  jurors  unknown) 
af^nst  the  peace  of  our  said  soverei^  lord  the 
king,  and  the  late  queen,  and  dignities^  &c." 

uow  sayest  thou,  Joseph  Dawson,  Art  thou 
Goilty  of  this  phnacy  and  robbery,  or  Not 
Guilty  ? 

DoirfpfB.  1  am  ignorant  of  the  proceedings. 

Officer,  He  pleads  ignorance. 

CL  €f  Ar,   Yon  must  plead  Guilty  or  Not 
Guilty. — Damton,  Guilty. 
1.  CL  of  Arm  How  sayest  thou,  Ed.  Forseitb, 
art  thou  Guilty,  or  Not  Guilty  ? 

Forteith.  Not  Guilty. 

CL  ofAr,  How  wilt  thou  be  tried  ? 

Fcr$eUh,  By  God  and  my  country. 

CL  ofAr.  How  sayesi  thou,  Will.  Alay,  art 
thou  Guilty,  or  Not  Guilty  ? 

Mmf.  Not  Guilty. 

CL  €f  Ar.  How  sayest  thou,  W.  Bishop, 
art  thou  Guilty,  or  Not  Guilty  ? 

Buhop,  I  desire  to  hear  the  whole  indict- 
nent  read  again. 

L.  C.  J.  UoU,  Yon  have  heard  it  just  now, 
and  may  hear  it  again  if  you  desire  it. 

Biihop,  The  former  indKtment. 
.  L.  C.  J.  Uoli,  No,  there  is  no  occasion  for 
that ;  this  is  an  indictment  for  a  fact  distinct 
iirom  that. 

a.  lifAr,  This  is  a  new  indictment,  not  the 
eld  one.  Art  thou  Goilty  of  this  piracy  and 
robbery,  or  Not  Guilty  f — BUhop,  Not  Guilty. 

CL  cf  Ar,   How  sayest  thou,  James  Lewis, 
art  thoi^  Guilty,  or  Not  Guilty  f 
.  Lemii.  NotGuihy. 

CL  of  Ar.   How  sayest  thou,  J.  Sparkca, 
art  thou  Guilty,  or  Not  Guilty  ? 
,  Sparktt,  Not,  Guilty. 

.  CL  ofAr.   How  wilt  thou  be  tried?   [As  of 
the  rest.] 

'  Sparkei,  By  God  and  my  country. 
.  Cl*.qfAr.  God  send  thee  a  good  delivMvnce. 

Crytr.  O  Yes,  &c.  You  good  men  of  the 
^^  qI'  London  sammoned  to  appear  here  this 


day,  to  try  between  our  aaveretgn  ^aA  the  king 
and  prisoners  at  the  bar,  answer  to  yenr  names 
as  you  are  called,  and  save  your  iaatMS. . 

CL  of  An  Jo.  Degrave,  Beojamin  Uatlcy, 
Jo.  Ay  res,  &c. 

L.  C.  J.  Holt.  Have  yen  any  of  thefonner 
jury  in  this  pannel  f^^CL  ofAr.  Yes,  my  lord. 

Counsellor  Coajfm.  We  shall  except  against 
tbcm  for  the  king. 

L.  C.  J.  Uoli.  Jf  yott  have  returned  anji^ of 
the  fooner  jury „  you  have  not  done  well ;  for 
liiat  verdict  was  a  dishonour  to  tbe  jootiee  of 
the  nation. 

CL  (^  Ar,  You,  the  prisooera  at  the  bar, 
these  men  yov  hear  called,  ave  lo  pass  between 
our  sovereign  lord  the  king,  and  you ;  if  there- 
fore you  will  challenge  any  of  them,  voa  are 
to  challenge  them  as  they  come  to  tbe  book  to 
be  sworn,  and  before  they  are  sworn. 

Then  they  were  called  over,  and  some  being 
challenged  for  the  king,  and  some  by  the  pri- 
soners, tbe  persons  sworn  in  this  jury  wers 
these:  J.  IJegrave,  J.  Ay  res,  G.  Broom,  T, 
Hicks,  R.  Meakins,  J.  Shelswell,  Alex.  Pol- 
liuton,  J.  Glover,  Nath. Carpenter, Jo. Btcklcy, 
Nath.  Troughton,  Hum.  South. 

CL  ofAr.  Make  Prodamatkm. 

Cfyer.  O  Yes,  If  any  one  can  inforas  my 
lords,  the  king's  justices,  the  king's  segeaot, 
the  king^s  attorney  general,  or  his  majesty's 
advocate  in  his  high  court  of  admiralty,  belore 
this  inquest  be  taken,  of  the  piracy  and  rob- 
bery, whereof  tbe  prisoners  at  the  bar  stand  in- 
dicted, let  them  come  tbrth  and  they  shall  be 
heard,  for  the  prisoners  siand  at  the  ttar  upon 
their  deliverance ;   and  all  others  may  depart 

Then  the  Grand*  Jury  came  into  court 
again,  having  I'ound  two  other  hills  sgatnst 
the  prisoners  at  tbe  bar,  one  for  pirau»lly 
taking  away  a  Moorish  ship,  and  another  for 
committing  piracy  on  two  ships  belonging  to 
Denmark.  And  then  the  Grand  Jury  was 
adjourped  to  Friday  nexL 

CL  ofAr.  £d.  Forseith,  hold  ifp  thy  hand. 
(And  80  of  the  rest.)  You  that  are  sworn,  look 
upon  the  prisoners,  and  hearken  to  their  cauie ; 
tbey  stand  indicted,  6cc. 

Mr.  WbUaker.  May  it  please  your  lordships i 
and  you  gentlemen  of  tbe  iury,  the  prisoners  at 
the  bar  ^tand  indicted  for  ^lony  and  piracy, tor 
that  they,  about  the  SOth  of  May,  m  the  6tb 
year  of  the  reign  of  his  present  majesty  kiag 
\V  illiam,  did  make  an  assault  on  captain  Gib- 
sbn,  commander  of  tbe  ship  Cbarl^  the  Se- 
cond, and  put  him  in  tear  of  his  life,  and  pira* 
tically  stole  away  the  ship  and  all  the  furni- 
ture ;  and  this  is  laid  to  be  against  their  duty 
and  allegiance,  and  against  the  peace  of  our 
sovereign  lard  the  king,  his  crown  and  dignity ; 
to  which  indictment  tliey  have  pleaded  not 
guilty. ,  We  shall  go  on  to  call  our  witnesses, 
and  prove  the  charge  against  the  prisoners  st 
the  bar,  and  doubt  not  but  you  will  do  your 
duty.    Then 

Dr.  LittUtonf  Advocate  General  to  his  ma- 
jestv,  in  his  High  Court  of  Adnucalty^  ifake 
as  rollowB : 
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footleiMB  of  tbe  jary;  You  hare  hetrd 
Ibe  liidictiDCiit  opened,  sod  we  shall  now  call 
our  witoeaaea,  who  will  relate  to  you  what 
CDormotM  and  horrid  crinMa  the  priaonem  at  the 
bar  have  coromitted  ia  the  proaecutioiv  of  the 
fad  laid  io  the  iniliotment :  .  Crimea,  that  the 
bare  iiileiitioa,  had  they  not  taken  efiect,  would 
have  merited  the  hitfheat  puDisbinent:  But 
thia  ia  not  their  caae,  for  tliey  were  not  disap- 
pointed of  their  wicked  lusta  and  desires ;  for 
aa  iheir  mmea  are  fifreat,  so  have  they  been 
conaummate  aa  well  aa  voluntary  and  mali- 
cious. I  may  well  aay,  that  their  wickedness 
baa  been  aa  boundless  an«l  as  merciless  as  the 
clement  upon  which  their  crimes  have  been 
committed ;  nor  ta  there  any  part  of  the  world 
that  bath  not  been  aensible  of  their  ra^  and 
barbarity.— Therefore,  Gentlemen,  as  yon  are 
lovera  of  Christianity,  as  you  are  lovers  of  ho- 
nesty^ hay,  as  you  are  lovers  of  yourselves, 
who  liear  tb#  character  of  honest  men,  if  we 
pruve  this  charnre  against  the  prisoners,  yon 
must  and  ought  to  find  tliem  guilty,  remember- 
ing that  the  doing  justice  upon  wicked  and 
profligate  men,  is  the  greatest  mercy  and  pro- 
tection to  the  good  an<k  honest.  We  shall 
therefore  proceed  to  call  our  witnesses,  not 
doubting  but  that  you  will  act  like  honest  men, 
for  the  honour  and  welfare  of  your  country, 
without  having  any  respect  to  thedishonoorable 
proceedings  of  the  former  jury. 

Mr.  ^'hitak€r,  Call  J.  Gravet.  (He  ap- 
peared, and  was  sworn.)    Let  him  stand  up. 

Sol,  Gen.  (Sir  John  Hawles.)  Mr.  Gravet, 
pray,  will  yon  give  my  lords  and  the  jury  an 
account  ot  what  you  know  of  the  prisoners 
running  away  with  the  ship  Charles  the  Second. 

Gravet,  1  was  second  mate  in  the  ship  at 
that  time.  Tliefe  waa  violent  bands  laid  on 
me  ;  I  waa  seized,  and  a  pistol  clapped  to  my 
breast,  and  carried  away. 

SoL  Gen.  Who  did  it?    Begin  before. 

Gravet.  I  was  seized  by  the  carpenter  of 
the  ship ;  he  took  roe  by  the  throat,  and  dap- 
ped ajMstol  to  my  breast. 

L.  U.  J.  Treby.  Begin  where  the  ship  was 
lying. 

L.  C  J.  Holt,  You  was  a  mate  in  this  ship : 
Now  pray  give  an  account  of  the  whole 
matter.  .  • 

Gravet,  I  waa  upon  my  watch  open  the 
deck. 

Prisoners.  Pray  apeak  up. 

Gravet,  And  there  was  a  boat  came  from 
the  Jaoaea  Galley,  with  people  in  her:  And  as 
soon  aa  the  boat  came,  the  carpenter  seized 
me,  and  took  roe  by  the  throat,  clapped  a  pistol 
to  me,  and  said,  if  I  resisted  I  waa  a  dead  man. 
They  took  me,  one  by  one  arm,  and  another 
by  Uie  other,  and  led  m^  to  my  cabin,  and  one 
\»ith  a  pistol  stood  at  my  cabin  door,  till  they 
were  got  two  leagues  without  the  Groyne. 
Then  Every  oame  to  speak  to  captain  Gilison, 
who  waa  then  sick,  and  was  guarded  on  both 
tides ;  and  when  be  had  done  speaking  with 
him,  and  waa  returned  from  captain  Uibaon, 
he  came  to  me  again,  and  said|  I  auppoae  you 
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de  notiiftend  to  go  with  ua ;  1  aaid,  J  wovli 
not.  Then  I,  and .  the  real  that  wonhi  not  9» 
with  them,  had  liberty  to  go  aahore;  and  I 
would  have  gone  to  my  coffer,  and  taken  my 
cloihes,  but  they  would  not  let  me ;  and  told 
me  I  should  carry  no  more  than  tbe.ckMbeaon 
my  back* 

SoL  Gen,  Did  any  of  the  priaoiien  at  th^ 
bar  say  so  ?    , 

Gravet,  That  I  cannot  tell. 

Mr.  Confers.  Then  go  on.  / 

Gravet.  Thon  I  went  to  Evenr,  and  I  bad 
some  of  my  clothes  ;  he  was  so  kind  to  give 
me  them :  he  gave  me  a  a  coat  and  waiatooaf, 
and  his  commission  that  he  leA  behind  hini^ 
and  W.  May  took  me  by  the  hand,  and  wiabed 
me  well  home,  and  bid  me  remember  bim  to 
bis  wife. 

Mr.  Conyers,  Waa  there  liberty  lor  any  of 
them  that  would,  to  go  ashore? 

Gravet,  Captaio  Gibaon  told  me.ao^  and 
there  were  about  aeveoteen  went  off. 

Mr.  Confers,  No  matter  what  captain  Gib* 
aon  told  you ;  you  say  you  went  off:  Might 
any  one  that  would,  go  P  4 

Gravet,  That  I  cannot  teU. 

Mr.  Confers,  You  aay  there  waa  about 
seventeen  went  off:  Woidd  the  boat  boUl 
more? — Gravet,  Yea, Sir. 

Mr.  Cowper.  Did  you  see  any  hindered  Htknt* 
would  have  gone  off?    Were  any  of  the  pri- 
soners at  the  bar  there  ? — Gravet,  No.  « 

Sol,  Gen.  Do  you  know  £,  Foraeitb,  6co.  P 

Gravet,  I  know  some  of  them. 

Mr.  Conyers.  Name  the  men  that  yoa  wsey 
you  know. 

Gravet,  Joseph  Dawaon,  W.  May,  J. 
Sparkes. 

Sol.  Gen,  They  belonged  to  what  abipf 

Gravet.  To  the  Charles. 

Mr.  Conyers,  Was  there  not  a  boat  earner 
from  the  ship  James,  before  yoa  went  away  P 
Waa  there  anv  of  the  priaoneraiat  the  bar  toat 
came  in  (hat  boat  ? 

Gravet.  There  were  about  twenty  six  tbat 
we  had  account  of. 

Mr.  Conyers.  From  what  abip  did  they*. 
comeP — Gravet.  From  the  James. 

Mr.  Conyers.  Were  any  of  the  priionera  at' 
the  bar  any  of  them  ? 

Gravet,  Indeed,  Sir,  I  cannot  tell.  t 

CL  ofArr.  Call  T.  Druit.  (Who  appealed, 
and  was  sworn.) 

Sol.  Gen.  Mr.  Druit,  waa  you  aboard  thai 
ship  (called  the  Charles  the  Second)  wheo  aba 
was  carried  away  ?— Drat/.  No,  Sir.  * 

SoL  Gen.  Do  you  know  any  thing  9i  the 
carrying  of  that  snip  away  ? 

Druit,  1  waa  not  in  that  abip ;   I  was  OMla 
of  the  Jamea;  and  about  nine  came  one  from 
aboard  the  Charlea  tlie  Second,  and  aaked  me  * 
for  the  drunken  boatawain?    And  I  replied 
short ;  and  he  went  away  again,  and  aaid  tha . 
ship  was  going  to  be  run  away  withaL  Where-  < 
upon  I  went  yiith  ten  men  to  reopver  tbe  ahipi  •* 
and  afWr  I  had  advised  with  the  comaander,  1 « 
oidered  tbe  pinnace  to  be  maoiied ;  and  wbeo 
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I  came,  tfie  hat  that  went  into  the  boa|  ww 
Me  Pike;  end  I  bid  them  pnt  beck,  and  they 
wonM  oet,  but  wcot  awey  to  the  ship  Charles. 

Mr.  Coayen.  How  maay  wen  there  that 
tlrent  away  in  that  boat  t 

thmU.  About  fife  and  twenty. 

Mr.  Conyert.  Did  yon  know  all  the  men  F 
Were  any  of  the  pnaonen  at  the  bar  there  ? 
liook  on  them. 

Druit,  Yes,  my  lord,  theie  was  E.  Forseith, 
W.  Biihop,  and  J.  Lewie. 

L.  C.  i.  Hoit.  What  boat  did  they  go  awav 

vith  ?  the  iaoMi  boat  ?^Druit,  Yes,  my  lord. 

.  L.  C.  J.  JEM.   Then  they  came  from  the 

iaace  to  the CharicB  the  Second?  Nametheir 

■anMs  again. 

Druii.  £d.  Fecaeith,  Ja.  Lewis,  and  Wm. 
Mshop. 

SoL  Oem^  Yon  saw  them  go  off^  did  you  not  ? 

Druk.    It  was  so  dark  that  we  could  not 


Mr.  CosBjper.    Were  these  three  men  sentf 

Dnmi.   They  were  sent. 

Mr.  GoavMr*  Or  did  they  go  of  their  own 
•head? 

Druit.  No,  I  do  not  say  so ;  but  1  went  to 
amMnaod  them  back  apnn,  and  they  refused. 

Me.  Comtmr.    Did  they  make  answer  ? 

JDruU.  No ;  they  only  went  away  damning 
afed  sinkings 

Mr.  Cimmert.  Were  there  any  gnns  sent 
after  them  f—Dmi/.  Yes. 

Mr.Cemeri.   What  wash  for? 

Druit,  It  was  to  bring  them  back  again. 

Mr.  Cowffr.  And  they  wonM  not  come  back  ? 

Druit,  They  did  not  come. 

Mr.  Cmopmr.  Then  they  would  not  come. 

CLifAr.  CaU  David  Creagfa.  [Who  was 
iwom.j 

Pritoner,  This  man  is  a  prisoner  for  piracy , 

L.C.J.  ITo/l.    What  if  he  be? 

PrtMuer.  1  do  not  understaad  law ;  I  hope 
your  lordship  will  advise  us. 

L.  C.  J.  HoU.  I  will  do  you  all  right.  Ifhe 
he  so,  that  is  no  objection  against  him ;  be  may 
bra  good  witness  for  all  that 
,  CI.  9fAr.    He  is  note  prisoner  for  pitacy, 

L.  C.  J.  HoU.  Though  be  be  a  prisoner  for 
treason,  he  is  not  attainted.  What  is  bis  name? 

CLvfAr.    David  Creagb. 

fio/.  Gttt^  What  do  j^ou  know  about  the  pri- 
isaers  m— iiigf  away  with  tbe  ship  diaries? 

Crw^  1^m  the  7th  of  Mw,  1694, 1  came 
to  the  Grovne,  in  eorapony  with  the  boatswahi 
sadsevenrietheiet  on  bom  the  Charles ;  and 
when  I  was  going  in  to  the  captain  ix  the 
Giaflei,eaptaki»Gibaeni  1  found  Mr.  Every, 
thecal  psnter,  andssmrothers,  drinking  a  howl 
ef  pnnah :  and  after  I  was  eome  from  the  can- 
taniy  I  came  and  satdewn  with  them,  and  Mr. 
May  drank  n  henhh  to  tbe  oaptain,  and  pre^ 
■aayitf  to  ftsir  ^vwai  and  we  net  knowing 
taeie  design  thett^  ttioaght  it  was  to  our  bwfm 
capeam,  and  proapeii^  t*  4m  vejagnkeww 
diiigBadfiir. 


L.  C.  J.  Hoft.  What  was  your  ^^  f 

Cremgk.  It  was  to  tbe  Spanish  Ineies.  And 
afWwards  the  company  broke  up,  and  retired, 
and  went  to  their  cabins.  And  when  we  weri 
incur  cabins,  we  beard  a  great  noise  above 
deck;  and  captain  Hompbreys,  that  com- 
manded the  galley,  caAed  to  us,  to  tell  us  his 
men  were  nm  away  with  the  boat,  and  were 
gone  to  captain  Gibson.  To  whteb  Every  an- 
swered, that  be  knew  that  well  enough :  oo  tbe 
men  came  aboard ;  and  as  I  was  coming  out 
of  mv  cabin  to  see  what  the  matter  Was,  1  was 
mst  oy  Every,  tbe  cavpeoter,  and  two  Dutch- 
men ;  and  tbey  obliged  me  to  retire  ajBfwn  to 
Qiy  «»bin.  And  captain  Rumpbreya  fired  two 
guns  at  us.  But  we  presently  get  out  of  reach 
of  the  guns,  and  proceeded  on  the  design. 
And  I  came  out  of  my  oabhi,  and  went  on  the 
quarter-deck,  where  1  met  Every  and  the  car- 
penter together ;  Every  was  conning  tbe  ship. 

L.  C.  J.  Holt.    What  is  the  meaning  of 
that? 

Creugh.  That  is,  to  direct  in  the  steering  of 
her.  So  Every  took  me  by  the  hand,  and  a^ed 
me  if  1  would  go  with  bim?  And  I  answered^ 
1  did  not  know  his  design.  He  said,  there 
were  but  few  that  knew  it.  Says  1,  Tell  ine 
who  do  know  it,  that  if  you  wiM  not  tett  me 
voursetf,  I  may  ask  them  that  can  tell  me.  But 
be  said,  we  should  all  know  by  to-morrow 
morning  eight  o'clock.  I  told  him,  that  would 
be  too  Tate  to  repent  of  the  design.  Tbe  car- 
penter stood  by  bim,  and  said,  Do  yoir  net  see 
this  cock  ?  Yes,  says  I,  I  do.  Sa^s  be,  This 
man,  and  old  May,  and  Koigfat  1  can  trust 
with  any  thing ;  tbey  are  true  cocks  of  the 
game,  and  old  sportsmen.  Then,  sSmI  I,  I 
suppose  they  know  your  design.  Yea,  says 
he,  they  do ;  and  if  it  were  a  thing  often  times 
the  consequence,  they  should  know  it.  Upon 
this,  the  carpenter  okuie  to  me,  and  aaid,  If 
you  do  not  go  down,  I  win  knock  you  on  the 
bead.  And  as  I  was  going  down,  1  met  with 
W.  May,  the  prisoner  at  tbe  bar.  What  do 
you  do  here?  says  he.  I  made  him  no  an- 
swer, but  went  down  to  my  cabin ;  and  he  said, 
God  damn  you,  you  desene  to  be  shot  through 
the  bead  ;  and  he  then  held  a  justol  tamy  head. 
Then  I  went  to  my  cabin,  and  presendy  came 
orders  from  Every,  tliat  those  tbatwouM  go 
ashore,  should  pre|iare  to  be  gone.  And  when 
the  captain  was  got  out  of  bed,  who  was  then 
very  ill  of  a  fever.  Every  came  and  said,  f  am  a 
man  of  fortune,  mid  must  seek  my  fortune.  Says 
captain  Gibson,  I  am  sorry  this  nappens  at  this 
time.  Says  be.  If  you  will  go  in  the  ship,  you 
shall  still  comrmand  her.  No,  says  capt.  Gib- 
son, I  never  thought  you  wonki  havo  served 
me  s»,  who  have  been  Kind  to  all  of  yon  ;  and 
to  go  on  a  design  against  my  ownera  orden,  f 
wiH  not  do  it.  Then,  says  Every,  prepare  to 
go  ashore.  Upon  which  the  captain,  and  ae« 
veral  othera  of  us,  went  into  the  boat.  When 
we  were  by  the  ship's  side,  liieard  them  ordef 
tbe  dootor  to  be  secured }  but  if  there  was  any 
more  would  go  into  the  heat,  they  might :  an<t 
tfie  bsati  tt  tfa^miiaber  nC  m« 
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;  tnd  they  gave  08 'four  oars  in  the  pin- 
nace, aod  set  us  adriA. 

L.  C.  J.  Holt,  Where  did  he  set  you  ? 

Crcaah,  lie  set  us  aboard  the  James,  my 
lord.    ^ 

L.  C.  J.  Holt,  That  is,  you  were  turned 
off  (toui  this  expedition. 

Cruigh.     Yes,  iny  loi-d. 

Mr.  (Wvers.  Was  lliere  any  mora  for  more 
ia  ihe  boat  ? — Cre(igfi.  Yes,  there  ivas. 

if.  C.  J.  Hi*lL  Was  there  hbertv  for  any 
more  to  g-o  ? — Creagh,  Yes,  my  lord. 

iSo/.  OcH,  What  do  you  know  of  the  pri* 
■oners  at  the  bar  P 

Crcagft,  I  koowoiil^  W.  May. 

Mr.  Cowpcr.  What  time  |)a^.t  from  the  com- 
ing: ot  the  boat,  to  the  time  of  your  going*  off? 

t'reafih.    About  two  iiours,  Sir. 
'     Mr.  Cotcper.    Was  there  any  gnns  fired  in 
that  fi nic  P 

Crea^tu  Yes,  Sir,  one  or  two  from  the  James, 
by  captain  Humphreys. 

'Blr.  Coirper.  Was  this  done  in  the  ship 
Vith  silence  P  Or  was  there  any  uproar,  or  op- 
position f 

Crtagh,  No  I  there  could  be  no  opposition  ; 
ibr  the  men  came  from  the  \«  hole  squadron, 
and  came  upoa  us,  and  surprized  us,  being'  as- 
sisted by  those  that  belonged  to  the  Chnrles«- 

Mr.  Ccmper,  But  did  nobody  make  oppo- 
sition to  their  going?  Did  not  capt.  Gibson  P 

Creagk,  No,  captain  Gibson  could  not,  being 
aiek. 

L.  C.  J.  Holt.   But  he  went  ashore  P 

Creagh,    Yes,  mv  lord. 

L.  C.  J.  Holt.  \it»  any  body  stopped  that 
would  go  ? 

Ct*eagh.   No,  my  bird,  none  but  the  doctor. 

SoL  Gen.  Now  call  Jo,  Dan,  [Who  ap- 
peared, and  was  swoirn.] 

Mr,  Conifers,  What  ship  were  you  aboard 
of  at  the  Groyne  P 

Dan.    The  Charles  the  Second. 

Mr.  Conyen,  Now,  pray,  give  my  lord  and 
the  jury  an  account  what  you  know  of  the 
takin^i^  away  of  the  ship  Charles  the  Second, 
and  what  pxssed  there  i 

Dan.  Yes,  Sir:  We  came  to  the  Groyne, 
and  had  been  there  about  three  or  four  months, 
and  we  hud  been  about  eight  months  out  of 
England,  and  we  lay  for  our  wa^cs,  aod  there 
was  no  ii'siges  to  be  {^ot.  But  inasmuch  as  we 
wanted  waives,  Every,  and  several  others,  con- 
trived to  carry  this  ship  away.  So  that  night, 
which  was  buoday,  they  went  nshore  ;  and 
when  they  came  aboard  again,  mailcsonie  men 
privy  to  it,  whom  1  know  not.  And  the  Mon- 
day following,  1  think,  the  packet  went  out  in 
the  morningi  and  the  nij^ht  being  fair,  was 
ordered  to  ^ive  notice  ;  and  they  came  to  the 
Dove,  and  about  nine  or  ten  her  boat  broke  oH*, 
ami  she  haled  us  ;  fur  Ouy  told  captain  Hum- 
phreys ihey  were  com i u qf  h)  run  away  with 
otir  ship.  iSu  he  hales  the  James  ;  and  pre- 
sently some  of  tlie  otiicers  came  anil  order- 
ed their  pinnace  to  be  manned  ;  and  it  was 
And  when  they  gave  tlus  order,  tliere  was 
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Every  and  25  Af  26  men.'  And  at  they  oame 
aboard^  our  cables  were  cut,  and  ready  to  f^o. 
And  coming  under  the  castle,  we  cut  all  the 
boats  but  two,  and  stood  out  to  sea  about  two 
or  three  leagfues ;  and  there  Every  went  to 
captain  Gibson,  and,  as  they  said,  toaskbiol^ 
if  he  would  go  to  them,  or  not.  He  said,  no. 
Then  be  said,  he  must  prepare  to  go  ash. ire  ; 
and  he  did  so,  and  several  others  with  him. 
And  the  word  was  ^iven  about,  that  they  that 
would  go  ashore  might  go  ;  but  whether  these 
men  heard  it  or  no,  1  can  not  tell ;  and  no  man's 
name  was  metitioncd  to  be  stoppeil,  but  the 
doctor.  And  when  they  went  away,  they 
cried,  there  was  water  in  the  boat,  aod  they  de- 
sired a  bucket  ef  us,  to  heave  it  over,  and  we 
gave  them  one  ;  and  away  they  went,-  I  think 
abont  15  of  them,  aod  bo  more  did  offer  to  go 
as  I  saw,  nor  did  1  see  any  hinder  any  that 
would  go  :  and  afterwards,  they  that  went  off 
went  about  their  business,  and  %ve  about  our 
bnsiness.  And  we  came  to  the  laie  of  May, 
and  virtaalled  ourselves  there  ;  and  there  we 
met  with  three  English  ships,  out  of  which  we 
took  some  necessaries  for  ourselves,  and  aroonff 
the  rest  several  men ;  nine  men  we  took  oat^ 
them. 

Sol.  Gen,  '\Vere  the  prisoners  at  the^barlli 
the  ship,  when  they  went  away  ? 

Dtfw.  Yes. 

Sol.  Gen.  Name  tliem. 

Dttn.  Ed.  Forseith,  W.  May,  J,-  Lewis, 
Jo.  Sparkes,  W.  Bishop.  *' 

Mr.  Conycrs.  ^^  hich  of  them  was'aboaid 
the  Charles,  thf\t  belonged  to  her?     '^ 

Dan.  W.  Blay,  and  J.  Sparkes ;  and' Ed. 
Forseith,  Ja.  L'jwis,  and  W,  Bishop,  came 
from  the  James. 

Mr.  Ctm^per.  Was  it  not  generally  under* 
stood,  that  they  were  going  to  run  away  with 
the  ship,  when  they  came  to  captain  Gibson  ? 

Dan.  Yes,  Sir,  they  knew  to  be  sure.  • 

SoL  Gen.  Did  you  know  that  theyassented 
toitP 

Dan.  No,  Sir,  1  did  not  hear  them  say  so.  \ 

Just.  Eyre.  Did  they  desire  to  ffo  ashore 
with  the  rest  ? — Dan.  1  saw  none  hindered. 

h.C.  J,  Holt.  Was  Ed.  Forseith  in  the 
ship  then  ? 

Dan.  Ed.  Forseith  was  in  the  sMpthen.  -  «• 

L.  C.  J.  Bolt.  AVas  he  at  the  Isle  of  May, 
taking  in  necessaries  with  you  ? 

Dun.  Yes,  Sir, 

L.C.  J.  Holt.  What  did  he  do  in  the  com* 
pan  V  ?  ^ 

Dan.  He  was  in  the  ship,  and-  came  from 
the  James. 

L.  C.  J.  Holt.  And  so  did  Bishop,  and  so  did 
Lewis  P 

Dun.  Y'es,  my  lord;  these  three ;  and  the 
other  two  belonged  to  the  Charles. 

Mr.  Whitaktr.  Did  any  of  the  ship's  crew' 
go  ashore  at  the  Isle  of  May  ? 

Dan.  Yes,  Sir,  I  think  so. 

Sol.  Gen.  But  I  think,  you  say,  that  the 
word  was  given  about,  that  aay  might  go  that 
would.  -        ,  . 

2H       ^  - 
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Priitmen.  We  bavo  boea  triod  for  tbal  al- 
ready, my  lord. 

L.  C.  J.  Hoii.  Go  00. 

Dam.  AAer  wo  Iwd  been  tbero,  and  took  in 
wbat  wo  bad  oocasion  for,  our  4|Darter  master 
aaid,  bo  wooM  gtvo  tbom  bills  for  wbat  bo  took 
of  tbem.  Then  wo  went  to  tbo  ooasi  of  Gui- 
nea, and  took  soforal  negroes,  and  crried  tbem 
away  witb  na.  And  afterward  wo  wont  to  tbo 
Isbnd  of  Priooes,  wbore  lay  two  Danea,  and 
wo  tbitfbt  tbom,  and  look  tbem  ;  and  after 
wo  bad  taken  tbem,  some  of  the  men  went 
ashore  at  the  island  of  Prinoea,  and  others 
went  aloog  with  us  ;  and  wo  brought  tbo  ships 
toVaodepo,  and  bttmt  one,  andoarried  one 
vitb  us.    Then  we  came  lo  capo  Lopes. 

L.C.  J.Ho/l.  Wberoistbatr 

Dan,  Under  tbo  equinoctial  line ;  and  there 
wo  fired  a  shot  tbrootf  h  tbo  Iktlo  one  to  sink 
her,  for  the  men  oooM  not  sgree,  and  so  wo 
ooold  not  carry  her  witb  os.  Wo  went  about 
tbo  Capo,  and  toochod  at  Madagascar. 

Dr.  LiitUiim.  Had  not  those  men  their  part 
.and  aharo  of  the  plunder  ? 

L.C.J.  H^/^  You  go  too  Ibst,  Sir. 

Mr.  CSiNiyers.  What  woo  the  next  ship  yon 
aict  witb,  after  yon  bad  rounded  the  capo  P 

Don.  Tbo  next  was  a  email  ressel,  about  30 
or  40  Ion,  and  wo  not  her  ashore,  and  took  a 
aomll  matter  out  or  her,  and  let  ber  lie ;  oinI 
thore  wo  pot  this  gentlofnan,  Mr.  May,  ashore. 
And  wo  seong  three  English  shins  a  coming, 
wo  left  him  there,  and  went  to  tbo  equinoctial 
Kno;  and  afterwards,  for  want  of  bread  and 
water^  wo  came  again,  and  took  another  small 
vessel,  and  some  noe  abd  pody  out  of  ber,  sod 
rank  ber,  and  then  went  to  the  Cape  again,  and 
took  in  W.  May  again,  and  met  another  Tessel, 
and  took  rice  and  meal  out  of  her,  and  sunk 
ber  too.  And  then  we  went  to  ihe  Red  Sea  to 
a  town  called  Moat ;  and  tbo  people  would  not 
trade  witb  ns,  and  wo  burnt  it.  And  thence 
wo  went  op  to  the  Red  Sea,  as  far  as  we  could, 
and  going  np  to  the  cape  Adin,  we  mot  with 
two  finglisb  priTateors  more,  and  they  came 
and  joined  witn  us. 

L.C.J.  HoU.  Yon  oaD  tbem  privateers; 
bat  wore  they  socb  prirateers  as  yon  were  f 

Dan,  Yea,  my  lord.  I  suppose  they  bad 
commissions  at  fint ;  but  I  suppose  they  did 
not  run  so  far  as  that. 

.    Mr.  Conytrs.  Did  you  go  all  on  the  oame 
design? 

Dan.  Yes,  they  sailed  on  with  us,  and  we 
made  the  best  of  our  way,  and  came  up  iuto 
the  Red  Sea  in  a  little  time,  and  came  to  an  an- 
chor at  Bob'd  Key,  and.  had  laiu  there  bat  a 
night  and  a  day,  and  there  catue  up  three  £a  • 
glishmen  more  l>em  America ;  and  they  like- 
wise consorted  witb  us ;  and  we  lay  there 
about  five  weeks ;  and  in  that  time  wo  ezpeot- 
ed  the  fleet  to  come  down. 

Mr.  Conyeri,  Whatfleotr 
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Dam.  The  Moorish  fleet,  that  caote  Aom 
Mocha.  They  passed  ns  on  Salorday  nigbt 
nnseen,  and  we  took  a  vessel,  which  gave  na 
an  account  that. they  were  gone.  And  then  we 
foHowed  them  ;  aod  about  three  days  after  we 
made  land,  we  came  up  with  one  of  tbem  of 
abont  3  or  300  tons,  and  we  fired  a  broadside  at 
her,  and  small  shot,  and  took  her,  which,  after 
we  had  taken  her,  we  plundered,  and  took  oot 
sonae  gold  and  silver. 

Mr.  Conven,  Aud  what  did  you  do  with  it  ? 

Don.  We  broogbt  it  aboard  our  ship. 

Mr.  CooMTi.  Did  you  sbsre  it  ? 

Dan,  Not  then,  but  after  we  took  the  other 
skb. 

Mr.  Cosyen.  TPbat  was  that  other  ship  ? 

Dan,  Alter  we  bad  taken  her,  we  pot  some 
men  aboard  to  keep  her  with  us ;  aod  about 
two  daya  after  we  were  lyiog  at  anclior  at  St. 
John's,  and  there  was  a  great  ship  called  the 
Gunsway  ;  and  we  weighed  anchor  and  fought 
beraliouttwo  hours,  aud  took  ber,  and  pot 
some  men  aboard  her  and  plundered  her.  And 
after  we  bad  done  as  much  as  we  thought  con- 
venient, we  sent  her  to  Surat  with  the  people  in 
her.  And  then  we  stood  farther  to  the  Indian 
coast,  and  shared  onr  money  about  a  week  after, 

L.  C  J.  Hoti,  That  was  a  brave  prize,  was 
it  not,  the  best  you  had  all  the  voyage  ? 

Dan,  Yes,  my  lord. 

L.  €.  J.  Holt.  Did  yon  all  share  ? 

Dan,  Yes,  all  that  were  in  the  ship. 

L.  C.  J.  Hoit.  Yoo  have  given  a  good  ae- 
count  of  this  matter,  Was  Edward  Forseith 
there  f^Doo.  Yes,  my  lord. 

L.  C.  J.  Holt.  What  did  he  do  ?  Was  be 
active  ? — Dan,  I  did  not  see  him  act. 

L.  C.  J.  HbU,  Had  he  a  share  ? 

Dan,  Yen,  my  lord,  he  had. 

L.  C.  J.  Holt,  Was  W.  May  there?  - 

Dan*  Yes,  my  lord. 

L.  C.  J.  Holt,  What  did  be  do  there  T 

Dan,  He  could  do  but  little  then;  be  bad 
his  share. 

L.  C.  J.  Holt,  And  when  vou  took  him  in 
again,  what  did  be  do  ?  Did  ne  do  his  business 
as  a  seaman? 

Dan,  Yes,  my  lord,  till  he  was  sick. 

L.  C.  J.  Holt,  Was  W.  Bishop  there? 

Dan.  Yes,  my  lord,  he  was  among  the  rest. 

L.  G.  J.  Holt.  What  did  he  do  ?  Did  he 
consent  and  agree  to  what  was  done  ?    . 

Dan.  He  had  share  of  the  money. 

Xi.  C  J.  Holt,  Did  J.  Lewis  share  too  ? 

Dan,  He  had  a  share,  as  far  as  was  allowed 
by  the  company. 

L.  C.  J.  Holt,  Did  J.  Sparkes  share  witb 
you  too? 

Dan,  Yes,  my  lord,  as  far  as  the  companj 
tliotight  tit  to  ^ve  him. 

Mr.  Cou-prr,  Wheo  you  say  *  as  the  cooi- 
pany  tliuu&^ht  fit/  wbat  do  you  mean?  How 
did  they  share  it  ? 

Van.  Some  had  1,000/.  some  500/.  others 

aoo/. 

Mr.  Qywper,  Had  all  the  prisoners  some 
share  f—Diriu  Yes,  Sir,  all  bail  some  share. 
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Mr.  WdttiktT,  What  did  yoa  do  wUb  the 
Cbariestbe  Second,  after  the  Toy  age  ? 

"Dan.  We  left  her  at  ProTideooe. 

Ii.  O.  J.  HoU.  If  aoy  of  yoa  prtsoDefa  at 
tiie  bar  wlU  ask  him  any  questions,  yoa  may. 

Just.  Turian,  What  prorisions  were  aboard 
the  Chfeu'les  when  she  was  taken  away  f 

Dan.  I  cannot  tell. 

Just.  Tufiom,  What  quantity  of  bread  was 
ther^P 

'Dan,  A  pretty  deal,  I  cannpt  tell  the 
quantity. 

Just.  TuHon.  And  were  there  any  guns 
aboard  her  and  small  arms  ? 

JDan.  Yes,  my  lord,  there  were. 

'M^aU'  My  lord,  may  I  sneak  for  myself? 

L.  6.  J.  ifo/l.  If  you  will  ask  him  any  ques- 
tious,  yon  may ;  you  shall  be  heard  again  to 
speak  for  yourself  bye  and  bye. 

May,  I  desire  he  may  be  asked  where  I  was 
taken  sick? 

L.  C.  J.  Bali.  He  asks  you,  where  he  was 
taken  sickP 

"Dan,  I  cannot  justly  tell  that,  I  think  it  was 
at  AUibore,  at  the  coast  of  Guinea. 

May*  I  did  not  lie  down  with  it. 

Dan.  No,  you  did  not;  but  your  first  being 
taken  sick  was  at  AUibore. 

May,  My  lord,  I  desire  you  will  ask  him, 
whether  he  thinks  I  had  any  knowledge  of  the 
going  away  of  the  ship  i* 

L.  C.  J.  Holt,  You  bear  what  he  says  \ 
what  do  you  say  ? 

jDan.  I  know  nolbing  of  (bat. 

L.  C  J.  Halt,  You  were  there,  and  3'oa  had 
ashareof  the  prize;  you  drank  an  health  to 
the  success  of  your  voyage. 

Afiiy.  I  hope,  my  lord,  you  will  not  be 
angry  for  asking  questions. 

L.  C.  J.  Holt,  rdo,  nobody  is  angry,  you 
may  ask  what  questions  you  will. 

Then  Philip  Middleton  was  called  and  sworn. 

Mr.  Canyers,  Pray  t^l  what  you  know  of 
taking  away  the  ship  Charles  tbeSecond  ? 

Middleton,  I  cannot  say  any  thing  of  run- 
ning away  u  ith  the  ship,  fox  1  was  asTeep^ben ; 
but  afterwards,  in  the  mornin|^,  they  called 
up  alt  hands;  aud  the  captain  said,  Every  man 
should  share  alike,  only  he  would  have  two 
shares. 

L.C.  J.  Hc/r  Wbosaidso.? 

Middleton.  Capt.  Every.  From  thence  they 
went  to  Bonyvis,  and  took  in  some  salt ;  and 
from  fionyvis  tbev  went  to  the  isle  of  May, 
^  and  there  tbey  took  three  English  ships,  and' 
plundered  them ;  and  they  took  the  governor 
aboard  their  own  ship  till  they  had  done,  (for 
then  they  eould  demand  what  victuals  they 
had  a  mind  to)  and  then  thev  sent  him  away 
again :  And  from  the  Isle  of  May  they  went 
to  the  coast  of  Guinea,  where  they  put  out 
English  cobors,  to  make  the  natives  come 
aboard  to  trade ;  and  when  they  came  aboard, 
they  smprized  them,  and  took  their  ffold  from 
them,  and  tied  them  with  chaina,  and  put  them 
iito  the  bold;  aad  when  Ihey  cane  to  a  placo 
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called  the  Island  of  Princes,  th^  gaire  seven 
of  them  away  for  alaves ;  And  tfaien  they  went ' 
to  Vandepoe  where  they  cleaned  their  ship ;  and 
from  Vandepoe  they  vi^ent  to  Cape  Lopes,  and 
from  Cape  Lopes  to  Annibo,and  from  Anoibo 
about  the  Cape;  and  at  Madagascar  tbey 
watered  their  ship,  and  got  profisions,  and 
cowa  to  salt  up ;  and  from  thence  they  went 
toJoanna,andfroin  Joanna  they  went  to  take 
a  junk,  and  took  rice  out  of  her,  and  annk 
her ;  and  from  thence  they  went  to  the  Equi- 
noctial hue,  and  because  they  were  abort  of 
water  and  rice,  tbey  went  back  again  to  Jo- 
anna ;  and  the  wind  being  contrary,  tbey  went 
to  Commerce ;  and  there  tbey  met  a  small' 
French  veasd,  and  they  took  oer,  and  sunk 
her;  and  then  went  to  Joanna  again,  and 
there  took  in  Mr.  May  asain :  and  then  went 
to  Meat;  and  because  the  natives  would  not 
trade  with  them,  they  burnt  their  town :  And. 
then  they  went  to  Bob's  Key,  by  the  month  of 
the  Ked  Sea ;  but  before  that,  tbey  met  with 
au  English  vessel,  that  was  on  the  same  ac- . 
iiouut  that  we  were ;  and  we  rode  there  anight 
or  tuo ;  ami  they  saw'  there  another  sad  a 
coming,  which  proved  to  be  another  Eng- 
lish vessel :  And  in  the  morning  they  saw  ^wo 
more ;  May^  Farrel,  and  Wake,  were  the  can- 
tains :  And  00  Saturday  night  all  the  Mocna 
fleet  passed  by :  And  on  Sunday  morning  they 
took  another  vessel,  that  told  them  the  aaid 
fleet  was  gone  by ;  and  so  they  consulted . 
whether  they  should  follow  them  or  stay  there. 
And  then  tbev  went  after  them  and  overtoqk 
them,  and  took  one  that  was  about  three  or  four 
h  andred  ton,  and  took  gold  and  silver  out  of  her  ; 
and  seut  men  aboard  her  to  plunder  and  keep  her. 
And  next  day  they  spied  another  sail,  and  got 
up  iheir  anchor,  and  stood  to  her,  and  took 
her  ^  she  was  called  the  Gunsway ;  they 
kiUeid  several  men  aboard,  and  when  they  had 
taken  and .  plundered  the  ship,  they  left  the 
men  aboard  to  go  to  'Surat  again.  And  then 
they^  went  to  Kacliipuol  in  tbe  East  Indies,, 
ami  got  water  and  necessaries;  and  from 
thence  to  Degorees,  and  watered  again ;  and 
then  to  J>ascaran,.  where  they  set  about  twenty 
five  Frenchmen  ashore,  and  fourteen  Danes, 
and  some  English  ;  for  tbey  were  afraid,  if. 
they  came  to  England,  and  were  canght,  they 
should  be  hanged;  and  they  thought  them-' 
selves  there  secure.  From  that  place  tbey. 
went  to  Ascension,  and  then  to  the  Island  Pro« . 
vidence  in  the  West  Indies :  And  then  tbey 
wrote  a  letter  to  the  governor,  to  know  if  he 
would  let  them  come  in,  and  said  they  would. 
present  the  governor  with  twenty  pieces  of 
eight,  and  two  pieces  of  gold,  if  he  would  let 
tbem  come  in  ;  and  the  paptain,  because  ho 
had  a  double  share,  he  ofi<ered  forty  pieces  of 
eight,  and  four  of  gold  ;  and  with  that  they 
sent  aome  men  down,  Adams  and  others,  witn 
the  letter :  And  they  came  again,  with  a  letter, 
from  the  island,  that  they  sbouM  be  welcome, 
and  come  and  go  again  when  tbey  pleased, 

.Mr.  Omyen*   Look  on  the  prisoners  at  |hn' 
bar.    Were  they  all  thei^f 
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•L.  C.  J.  Heii,  Da  yon  know  Bd.  Fortdth  ? 
Wm  faatbm?  Did  ht  Moag  to  the 
the  Second  ? 

Middi€i0n,  He  csine  from  the  JamMk 

h.  C.  J.  HoU,  Was  W.  May  tbrra  ? 

MiddUtcm.  He  was  aboard  Uie  Cbarlf«. 
*L.  C  J.  Hon.  Was  W.  Basbep  Uiere  ? 

Middittwt,  W.  Bishop  came  from  the  J 

Ii.C.J.  JVo//.  Was  J.  Lewis  there? 

MiddUion.  Yvs,  he  came  from  the  JanMs; 

L.  C.  J.  HoU.  Was  J.  Sparkes  then  P 

MUdletom,  Yes,  he  was  aboard  the  Charles. 

L.  C.  J.  HolL  Had  all  the  men  th«r  sbarsa  ? 

MMleion.  Yes,  sooh  as  the  cenopaoy 
Ihoqgfat  fit  to  allow  them,  all  of  them. 

>L.  C.J.  Hott.  Had  these  men  their  shares 
of  the  soTeral  pfiacs  they  took  ? 

MiddieioH.  Yes,  they  had. 

L.  C.  J.  Holt.  Were  they  aotive  m  the  tak- 
ing of  the  prise  P 

Middletmi*  They  were,  as  fiv  aa  1  saw. 

Ij.  C.  J.  Ho/^  Were  not  divers  others  set 
ashore  besides  capt.  Gibson  P 

MiddieUm.  1  never  heard  any  repine,  or 
wish  they  had  been  ashore,  or  that  they  had 
vorer  eome  aloog  with  the  ship. 

L.  C.  J.  Holt.  Bot«  do  von  know  of  any 
others  that  were  set  ashore  r 

«  Mddietom.  Yes,  a  great  many,  Mr.  Oramt 
nnd  sevemi  others. 

'  Mr.  Cowper,  I  •hink,  you  said,  some  FVench 
Ind  English  were  set^ashore  in  the  Indies  P 

MiddUton.  Yes,  Sir. 

Mr.  Cowper.  Were  tbey  set  ashore  willingly  ? 

Middletan.  They  desired  to  be  set  sshore. 

Juryman.  Re  says  in  the  morning  capt. 
Btery  called  them  above  fleck,  and  gave  leore 
to  any  to  go  ashore  that  were  not  willing  to  go 
with  them ;  we  desire  to  know  whether  any  of 
the  prisoners  were  there  at  (bat  time  ? 

Middietom.  1  know  not  that;  all  hands  were 
cnlleil  op. 

Jnst.  IStrfon,  What  nnmher  of  persons 
mreabuard  ^hen  the  dividend  was  made  ? 

Middleton.  Ahont  a  hood  red  and  sixty. 

Just.  Turton.    What  might  the  shai^es  be  P 

Middleton.  Some  1000/.  some  600/.  ami 
•ome  500/.  and  some  less,  according  as  the 
company  thought  tbey  deserved. 

Just;  Turton.  Had  not  you  a  share  P 

MiddUton.  Yes,  what  the  company  thought 
fit,  and  they  told  me  that  would  serre  to  put 
me  out  an  apprentice,  and  that  I  should  never 
gn  near  my  friends. 

Just.  TurioH.  How  mnch  was  that  you 
bad  ?  . 

M'Mhton,   Above  an  hundred  pounds. 

Mr.  Conifers.  What  became  of  it  ? 

Middietim.  Jo.  Sparks  robbed  me  of  it. 

la.C.J.Hoft.  The  king^s  counsel  have 
Ame  with  the  evidence,  and  therefore  now  is 
your  time  for  to  speak,  if  you  have  any  thine: 
is  say  for  yooraelvea.  £d.  Foraeitb,  what 
bave  you  to  say  P 

Forseitk.  My  k)fd,  I  desire  you  would  oatt 
Mr.  Dmit,  and  ask  him  irMiier  i  vns  oue  of 
nht^inBMo'f  mwf 
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L.  C.  J.  HoU.  Yon  hear  what  lit  oiys. 

Dmit.  Yes,  you  were,  and  I  comnModetl' 
you  to  come  hack,  and  yo«  refosad. 

Formtk.  Did  not  voo  command  me  to  go  P 

Druit.  Yes,  and  1  afWrwards  conunandoil 
yon  to  come  back,  and  yon  refused. 

Forseitk.  You  did  not  command  me  honk. 

Druit.  Yes,  I  did,  and  fired  at  yon^  and 
shot  through  the  boat 

Forseitk.  I  held  water  with  my  oar,  that  wan 
all  I  could  do. 

L.  C.  J.  Holt.  What  did  too  command  him 
to  do  P — Druit.  To  rescue  the  ship. 

L.  C.  J.  Holt.  Instead  of  reacoing  the  abi|i» 
vou  run  away  with  her.  He  commanded  yon 
back,  and  you  reftised  to  oome  back. 

Forseitk.  I  could  not  bring  her  back  myself, 
nor  come  back,  uuleas  I  AouM  leap  Qver«> 
board. 

L.  C.  J.  Holt.  Have  you  any  more  to  soy  P 

Foruitk.  My  lord,  when  1  was  in  the  boat,  1 
knew  not  who  was  in  it,  nor  how  many.  When 
I  camea-board  the  Cbaries,  the  sails  wereloose^ 
and  I  was  in  a  wary  sorry  condition  ;  they  cut 
the  boat  off,  and  put  her  adrift ;  I  couhl  not  gel 
into  her,  she  was  gone  iu  a  minnte*s  time,  I 
did  not  know  whidi  way,  or  what  men  thei« 
were  in  her,  nor  heard  nothing  until  two 
o'clock  the  next  day.  And  i  hope,  my  lord, 
as  we  are  but  poor  sea- faring  men,  and  do  net 
understand  the  law,  yon  will  take  it  into  con- 
sideration. 

L.  C  J.  Holt.  But  all  you  seamen  under- 
stand that  law,  that  it  is  not  lawful  to  commit 
piracy ;  and  he  that  iloth,  deserves  to  beh«inged. 

Forseitk.  My  lord,  I  never  did. 

L.  C.  J.  HoU.  Did  ynu  think  it  no  piracy  lo 
robP 

Forseitk.  I  was  forced  to  do  what  I  did. 

Just.  R\fre.  You  all  rompelled  one  another. 

Forieitk.  My  Uir.l,  I  was  sent  of  ao  erramh 
I  hope  as  we  are  poor  men  in  this  condition, 
you  v%ill  take  into  eonsiderntiou. 

L.C.J.  Holt.  We  shall.  Have  you  any 
more  tossy  ? — Forseitk.  No»  n»y  lord. 

L.C.J    Holt.  W.May,  wliut  do  you  vay  P 

Afciy.  ki^re  is  one  of  the  king's  evidence, 
that  testiKag  that  I  knew  nothing  of  the  ship's 
goioqf  away  ;  and  1  believe  i-ery  few  knew  it^ 
I  believe  not  above  nine  or  ten. 

L.  C.  J.  Holt.  None  of  them  say  you  wem 
at  the  consult;  but  one  says  that  you  said, 
*■  God  ilanin  yon,  you  deserve  to  beshottbningh 
the  head  ;'  and  liebi  a  pistol  i<^  him. 

May.  1  never  was  any  higher  than  ths 
imder- fleck;  I  was  coming  up  the  hatrh-way, 
and  captain  Every  waa  standing,  and  oom-> 
mandinq:  the  vhip. 

L.  C.  J.  H^di.  Every  waa  no  officer,  he  fao^ 
nothing  to  do  to  command ;  he  was  undar 
captain  Gib&on,  and  mok  the  ship  from  Gihaaii. 

Afiry.  My  lord,  I  know  nothing  of  theslM|>^ 
going  away. 

L.  C.  J.  Holt.  You  should  haee  stvnfe  in 
saptain  Gibson,  and  endeavoured  to  snpprni 
the  insolenoe  of  Bvery.  Captain  Glbnon  vtm 
tiM  ceonMatei  ynu  ongbt  In  hnen 
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bim ;  tnd  tf  any  bad  reaisted  hioi^  or  gone  to 
mit  a  force  iipoo  him,  yoa  ahouUl  have  stood 
by  hiai. 
Afoy.  I  was  surprized. 
L.C.J.  fio/(.  HowP 

May,  By  caplain  £very,  and  knew  nothiDg^ 
of  it. 

L.  C.  J.  IJqIl  You  were  zealous  from  the 
begmniDg,  aud  said  to  oue,  '  Damn  you,  you 
doserf  e  to  be  shot  through  the  head.' 

Just.  Tttrtom.  Aud  one  says,  you  drank  a 
health  to  your  good  voyage. 

Afoy.  Presently. after  I  heard  this  rumour,  I 
came  up  the  hatch*  way,  and  capt.  Every,  says, 
**  You,  May,  I  believe  you  do  not  love  this 
way,  pray  get  down  to  your  cabbin."  So  I 
went  to  my  cabbin,  which  one  that  is  now  at 
yinjjrinia  could  testify ;  which  I  hope  will  be 
considered,  that  1  cannot  have  my  witnesses 
forme* 

L.  C.  J.  Holt,  What  have  you  more  to  say  P 
Have  yon  any  witnesses  to  call  ? 

ilfay.  I  stayed  in  the  cabbin  a  considerable 
time.     I  was  thinking  I  must  leave  my  old 
captain  without  seeing  him  \   and  I  begged 
them  to  give  me  leave  to  come  to  him  ;  and 
there  was  two  men  stood  with  naked  cutlaces, 
and  would  not  let  me  come  to  him.    We  had 
some  confabulation  togetber,  and  i  begged  the 
favour  to  come  in,  and  at  last  they  permitted 
ipe ;  and  the  doctm*  was  anointing  the  com- 
mander's temples.  And  as  I  was  coming  along, 
1  had  my  band  cut ;  and  I  went  to  the  doctor, 
to  desire  him  to  bind  up  my  hand.    When  1 
oame  out  again,  they  b^ran  to  hurry  the  men 
away.     Here    was  'Mr.  Gravet,    the  second 
mate,  who  is  now  one  of  the  king's  evidence; 
and  1  told  him  be  should  remember  me  to  my 
wife,  I  am  not  like  to  see  her  ;  tor  none  could 
go,  bulvvbo  they  pleased:  for  when  those  men 
were  in  the  boat,  tliey  cried  to  have  m  bucket, 
or '  else  they  should  sink,  they  having  three 
leagues  to  go  :  and  1  do  not  know  how  they 
Qoold  go  so  lar  with  more,  when  their  boat  was 
like  to  sink  with  those  that  %vere  in  her,  as  some 
of  the  kind's  evidence  have  testified. 
I«.  C.  J.  Bolt,  Who  HiU  you  call  I 
j&fay.  Mr.  Dan.    (Who  ap|ieared.) 
1/.  O.  J.  Bolt,  Mr.  Dan,  answer  the  qnes- 
tiCKi,  Whether  there  was  calling  for  a  bucket 
several  timea  by  the  men  that  were  in  the 
iwatP 

J>«ii.  They  did  call,  and  a  bucket  was  given 
them  to  pump  with. 

1«.  €.  J.  UoU.  You  were  willing  to  be  rid  of 
Ijieai. 

M$^*  I  have  more  to  say.  Afterwards,  if  1 
flhonki  have  denied  to  go  with  them,  I  might 
]M|ve  been  killed  by  £em ;  and  I  knew  not 
wntttber  it  be  belter  to  be  aocessary  to  my  own 
death,  or  to  suffer  by  the  law  of  the  nation. 

SirCA.  Bedg€$*  Vou  seem  to  say  that  yon 

— ura  under  a  cuaslrainl  and  terror.    Did  you 

■nifeaay  complaint  er  iliseovery  so  sooo  as 

ycMi  ha/  liberty,  or  at  your  tet  oeming  into 

t||s  king's  danaions  P 

Mt^  YeSr^t^Vygiiik. 


A.  D.  1696.  [Vfk 

Sir  CA.  Hedges,  Where  did  yoo  test  arrive 
in  England  I'—Af ay.  At  Bristol. 

Sir  Ch,  Bedget,  When  you  came  to  Bristol^ 
did  you  discover  it  to  any  magistrate  ? 

May.  When  I  came  to  Bristol,  I  had  a  de«. 
sign  to  discover  it  to  the  Lords  of  the  Admi- 
ralty. 

L.  C.  J.  Bolt,  Did  you  go  to  a  magistrate? 

May,  I  was  several  days  in  the  kins^'s  col- 
lector's house,  and  did  discover  the  whole  to 
him ;  and  at  Providence. 

L.  C.  J.  Bolt,  You  speak  now  of  Ptovh 
dehce;  but  in  England  who  did  you  discover 
it  to? 

May,  I  was  taken  sick,  and  conld  not  go 
abroad. 

L.  C.  J.  Holt.  You  might  have  sent  to  the 
mayor  of  Bristol. 

Afoy.  I  knew  nothing  of  it,  1  intended  to 
declare  it  to  none  but  the  Lords  of  the  Ad« 
miralty.  I  knew  no  man  thei^e,  but  two  mea 
that  were  fellow* tradesmen  in  Tirgiuia.  I 
came  from  Viri;inia  by  tbe  first  ship ;  and  if 
that  ship  had  come  away  before  the  fleet,  I  had 
been  at  nome  long  before.  I  lay  sick  at  Bristol 
four  or  five  days,  and  the  fiftli  day  1  got  pas* 
sage  for  London  iiv  the  coach  ;  and  was  taken 
three  miles  off  Bath  by  the  king's  messeng^er. 
by  one  who  betrayed  me,  and  I  was  carrieci 
back  to  Bath  again.  And  there  was  the  duke 
of  Devonshire ;  and  there  they  examined  the 
whole  matter,  in  every  particular,  as  I  have 
now  declared  to  tbe  court.  And  my  lord  de* 
sired  the  messenger  should  take  me  away 
again,  and  see  me  safe  to  London  ;  which  uag 
all  he  said  to  me.  1  have  more  to  say,  as  to 
my  being  put  ashore  at  Joanna.  I  had  no 
place  to  go  to,  but  lay  in  a  lamentable  condi- 
tion ;  I  could  not  {nit  water  to  my  mouth  with- 
out help,  and  remained  useless  of  hands  or 
feet,  despairiuGf  of  my  life.  1  desired  to  go 
ashore,  to  see  if  tbe  air  would  do  oieany  good ; 
and  I  went  ashore  at  Joanpa,  with  another 
man,  Gunning,  and  others,  for  refreshment. 
So  the  second  day  we  went  in,  there  appeai-s 
three  ships,  which  were  East- India  men.  Cap#> 
tain  Every  being  surprized  by  these  shifis,  has- 
tened bis  men  and  water  abfiard  U*  get  out  to 
sea,  that  he  might  not  be  surprized  in  the  road 
without  his  men  on  board,  who  were  eoane 
ashore  for  tffe  sick.  And  I  told  them,'  I  wUl 
not  go  with  you,  I  will  rather  trust  to  the 
mercy  of  my  countrymen,  or  tbe  mercy  of  tba 
negroes :  I  should  endanger  my  life,  if  I  go 
aboard ;  it'  1  stay,  no  question  my  countrymen 
will  have  eompaasion  on  me;  and  if  i  have 
committed  any  thing  worthy  of  death,  the^ 
have  authority  to  put  me -to  death  according  to 
the  law  of  the  natioo.  And  1  apphad  myself 
to  Mr  Edgcomb,  when  he  came  ashore,  aad 
be  gave  me  scurrilous  language.  But  J  re* 
pii^,  I  am  a  weak  man,  for  me  to  stay  bebimi 
IS  death;  I  had  rather sofier  death  by  the 
Uwa  of  my  country,  than  to  be  left  to  the 
mercy  of  these  negroes.  Mr.  Edgoomb  says, 
I  will  take  yatt  imim  whAk  ma,  and  will  hang 
ya«rlhH»tQa» 
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L.  C.  J.  HblL  Where  ? 

May.  At  Bombay,  where  he  said  T  should 
lie  tried.  His  mate,  and  several  other  Kwr. 
Hshmen,  came  to  see  me,  and  brought  me  one 
thing  or  other  to  refresh  me.  And  at  last,  at 
m^ht,  he  sent  his  doctor  and  purser  to  me,  who 
aaid,  the  captain  is  just  now  sending  his  boat 
ibr  yoo.  1  replied,  I  am  ready,  here  is  all  I 
liave  in  the  world  ;  and  he  goes  away  about 
two  o'clock  in  the  morning.  And  I  remained 
•even  or,  eight  weeks  at  the  mercy  of  those 
ilegroes,  wSa  had  perished,  hot  that  a  oegroe 
bearing  an  Englishman  was  there,  came  to 
ne  ;  he  IiTed  at  Bednal-Green,  and  spoke 
Bnglish  very  well.  He  went  from  England  in 
the  ship  Rochester,  taken  at  Guinea  some  time 
before.  The  captain  commanded  this  negroe 
to  ^  for  the  long-boat,  and  turn  her  adrift ; 
which  he  does,  but  goes  away  with  her  him- 
self; and  in  the  fii^ht,  says,  tne  ship  blew  up 
by  an  accidental  fire,  and  several  were  lost. 
This  negroe  I  got  to  look  after  me,  and  he  did 
really  i'eed  me,  and  got  nie  all '  necessaries  l>e- 
longms'  to  me :  and  by  that  means  1  saved  ray 
life.,  Now  when  captain  Erery  came  in  attain, 
I  cdald  not  go  nor  stir. 

L.  C.  J.  Holt.  Do  not  call  him  captain ;  he 
was  a  pirate. 

May.  He  commanded  me,  I  was  forced  lu 
cibey  him. 

L.  C.J.  Ifo/<.  For  that  matter  call  Gravet 
again,  because  you  and  he  were  very  kind  to- 
^lether ;  you  shook  bauds  with  him,  and  bid 
Bim  farewell,  snd  remember  you  to  your 
wife.    Mr.  Gravet,  do  you  remember,  when 

200  went  into  the  boat,  did  W.  May  take  his 
save  of  you,  or  was  he  unwilling  to  be  left 
behind? 

Gravet,  When  we  had  liberty  to  go  out  of 
this  ship,  this  man,  W.  Mav,  took  me  by  the 
band,  and  wished  me  well  home,  and  bid  me 
senember  him  to  his  wife ;  and  was  very 
BDenry  and  jocund,  and  knew  whither  they 
were  going. 

Just.  Turton.  Did  he  express  any  inclina- 
tion to  go  with  yon  ? 

Gravet.  No,  my  lord,  not  at  all. 

L.  C.  J.  Holt.  Have  voti  any  more  to  say  ? 

May.  Yea,  my  lord,  I  remained  in  this  con- 
dition till  I  came  to  Providence  ;  and  the  king's 
evidence  can  testify  what  1  say.  I  only  beg 
mercy  of  this  honourable  bench,  to  consider  my 
wtak  state  and  condition  that  1  have  been  in. 

L.  C.  J.  Holt.  Have  you  done  P 

Mm.  Ye8«  my  lord. 

L.  C.  J.  Holt*  Then  the  next  >V.  Bishop, 
what  have  yon  to  say  ? 

Bkhop.  1  belonged  to  the  ship  James :  and 
at  the  Groyne  the  men  began  to  complain  about 
wages,  and  that  was  the  first  beginning  of  the 
disturbance  about  this  plotting.  We  were 
sliipped  out  of  England  in  sir  James  Uouhlon's 
service,  to  the  Spanish  West- Indies.  Upon 
this  mutiny  among  the  men  for  their  wages, 
several  men  went  aboard  the  king's  ships^  and 
desired  to  be  eotertaiaed  on  mrd  any  of 
tbem  to  go  for  Eagfauid ;  and  ire  aU  ircBtaway 


again  to  the  abip,  because  we  cooM  notfco  ea- 
tertained.'  But  this  design  of  Ererjf's  1  did 
not  know  of.  On  the  17 tb  day  captain  Hum- 
phreys calls,  and  says,  my  men  are  gone  aboard 
the  Charles,  I  tliink.  And  he  calls  out,  aays 
he,  Mr.  Druit,  man  the  pinnace.  I  being  theo 
on  the  deck,  at  night,  the  men  all  quiet,  as  I 
thought,  I  went  into  the  pinnace,  and  I  was  no 
sooner  in,  but  in  comes  nftecn  or  sixteen  mora 
that  knew  of  the  design:  but  1  was  theo  seot, 
and  knew  it  not.  And  tliey  put  off  the  boat 
and  overpowered  us ;  and  several  of  ns  woald 
have  gone  aboard  again,  and  they  would  not 
suffer  us.  And  when  we  came  aboard  the  ship 
Charles^  they  had  cut  tlie  cables,  and  the  sails 
were  loose,  and  several  men  went  frooa  the 
Charles  to  the  James  in  a  boat ;  and  they  com- 
manded the  innocent  to  do  what  they  pleased, 
with  pistols  and  cutlaces :  and  they  commanded 
me  to  go  into  the  hold  to  do  what  they  pleased. 
And  I  not  knowing  of  this  matter,  the  men  that 
were  in  the  boat  called,  Itaod  the  bueketi,  or 
we  shall  sink.  And  I  heard  afterwards  that 
none  went  ashore,  but  whom  thev  pleased,  that 
is,  Every  and  his  crew.  And  1  not  knowing 
of  it,  could  not  go ;  and  if  I  had  known  itTi 
had  not  been  admitted  to  f^.  Then  vie  were 
carried  two  leagues  without  the  Groyne. 

L.  C.  J.  HoU.  Have  you  any  wiineases  to 
call?  '  ' 

Bishop.  The  king's  evidence  is  my  witness ; 
he  commanded  me  to  go  into  the  boat. 

L.  C.  J.  Holt,  Will  you  ask  him  any  ques- 
tions i* — hUhop.  No,  my  lord. 

L.  C.  J.  Holt.  Jaices  Lewis,  what  have  yoa ' 
to  say? 

Liwis,  I  had  been  in  France,  a  little  before 
the  ship  came  to  tlie  Groyne,  a  prisoner  tiiere ; 
bnt  I  knew  nothing  of  Every 's  ilesign .  By  the 
command  of  our  officer  1  went  abcMird  the'boaf , 
and  as  804n  as  we  were  in  her,  we  nere  over- 
powered, and  carried  away  ;  they  took  the 
oars  out  of  our  hands,  and  earned  os  to  tbe 
ship  Charies.  And  when  tve  came  aboard,- 
they  put  the  boat-adrift,  and  then  they  oom- 
manded  me  into  the  fore-castle ;  they  had  arms, 
but  wc  had  none,  and  so  were  forced  to  obey 
them.  When  the  boat  was  going  off,  I  beard  a 
noise  of  crying  out  for  a  bucket.  And  when 
we  were  gone  from  the  Groyne,  we  were  forced  * 
to  do  what  they  would  have  us ;  k  was  against 
my  consent,  and  against  my  will. 

L.  C.  J.  Holt.  J.  Sparkes,  what  say  you  ? 

Sparktt,  WheA'  captain  Humphreys  called 
to  them  that  wire  gone  into  the  boat,  1  was 
asleep  ;  but  with  tlie  noise  of  Gravet's  crying 
out.  He  is  coming,  I  awaked  ;  and  all  put  the 
candles  out,  for  fear  I  should  see  them.  And' 
when  the  men  were  oome  aboard,  I  went  on 
the  deck,  and  they  trowed  the  hammocks,  and 
knocked  me  down. 

L.C.J.irn/^.  Who  did  it? 

Sparkes.  The  hammocks  they  brought  fronv 
the  other  ships.  1  durst  not  do  any  merwise 
dian  they  bid  me;  1  was  innocent  of  tbe  thing. 
I  asked  what  they  were  geioff  to  do,  and  lbe|i 
said  they  were  going  imrEiipud. 
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.    L.C.J.  H«2f*  Who  told  yoaMf 

Sparket,  John  Dan. 

ll  C.  J.  UalL  J.  DaD«  did  you  tell  J.  Sparket 
Uie  ship  .was  going  for  England  ? 

Dan*  I  do  not  remember  I  aaw  him  all  the 
sight. 

Ll.  €.  J.  Holt,  I  woald  ask  yon,  if  you  had 
AO  share  of  the  plunder  ? 

Sparket,  1  was  forced  to  take  it. 

L.  C.  J.  Holt.  Phil.  Middleloo,  yon  had 
some  share,  had  you  not  ? 

Middleton.  Yes,  my  lord. 

L.C.J.  Holi.  What  became  of  it? 

MiddUton.  They  took  it  away  from  roe. 

L.  C.  J.  HolL  Who  took  it  from  you  ? 

MiddUton.  J.  Sparkes  robbed  me  of  it  by 
night. 

L.  C.  J.  Holt.  Did  he  Uke  all  away  ? 

MiddUtan.  Yes,  all  that  1  bad  there :  270 
odd  pieces  of  gold  ;  it  was  in  a  belt. 

Sparket.  He  took  out  bis  money  and  shewe<l 
it  to  the  troopers,  and  they  made  him  drunk, 
and  got  it  from  him  ;  and  the  next  morning  he 
said  they  took  it  from  him. 

Middleton,  I  was  forced  to  say  so,  because 
if  1  said  he  had  it,  he  would  have  made  no  more 
but  to  cut  my  tliroat, 

L.  C.  J.  Holt.  Have  you  any  more  to  say  ? 

Sparket,  No,  my  lord, 

Sol,  Gen.  May  it  please  your  lordship,  and 
you  gentlemen  of  the  jury,  I  am  of  counsel 
m  this  case  for  the  king  against  the  prisoners 
at  the  bar.  They  are  arraigned  for  a  very 
high  crime,  a  robbery  upon  the  seas.  It  was 
not  a  less  crime  because  committed  on  the  sea, 
bat  rather  the  more.  These  men  had  a  trust 
.reposed  in  them  t6  assist  their  captain  in  hb 
▼oya^ ;  hut  instead  of  that,  they  resist  their 
captain,  torn  him  pnt,  and  run  away  with  the 
ship.  They  ooald  not  fiod^shelter  in  any  other 
part  of  the  world,  and  1  hope  vou  will  make  it 
appear  such  crimes  shall  not  find  shelter  here, 
more  than  in  other  parts  of  the  world.  These 
are  crimes  against  the  laws  of*  nations,  and 
worse  than  robbery  en  the  land :  for  in  case 
of  a  robbery  on  the  land,  we  know  who  is  to  pay 
it;  but  in  a  robbery  by  sea,  it  oheii  happens 
that  innocent  persons  bear  the  loss  of  what 
these  men  do.  It  has  been  very  plainly 
prore^  against  the  prisoners,  that  the  ship 
Charles  was  run  away  with  from  the  Groyne. 
And  it  is  as  plain  by  two  witnesses,  that  alfthe 
prisoners  at  the  oar  were  in  this  ship;  by 
three^  that  W.  May  in  particular  was  one  of 
them;  and  by  one,  that  W.  May  was  so  far 
concerned,  ^at  because  J.  Gravet  seemed  to 
disUce  it,  hesaid  he  deserved  to  be  shot  through 
.the  head:  ao  that  he  that  would  make  him* 
■elf  the  moM  innooent  of  the  five,  is  most 
guilty. 

Now  they  have  only  this  to  say  for  tbem- 
•elvea,  that  they  were  mreed  to  do  whWt  they 
did.  But  it  has  been  proved  to  you  that  they 
wrre  not  forced;  it  was  said,  all  might  gp 
that  would.  And  it  is  not  proved  on  their 
aidey  that  any  one  of  the  prisoners  did  seem  to 
^isaent  from  their  going  away.    It  is  proved| 
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that  they  all  made,  use  of  this  shtii  to  very  had 
purposes ;  that  they  took  and  plundered  seve« 
ral  ships,  and  shared  the  booty.  We  do  not 
product;  this  to  prove  them  guilty,  but  to  shevr 
that  they  made  use  of  this  ship  to  this  verjr 
purpose.  Now  if  you  allow  wnat  they  say, 
that  they  were  forced  to  go  away ;  then  you 
niust  never  convict,  at  any  time,  one  or  two 
highwaymen  that  rob  in  the  company  of  four 
or  five ;  for  they  may  say  too,  that  ihey  were 
overpowered,  and  forced  by  their  coii^pany. 
It  is  so,  not  only  in  case  of  robbery,  but  m  all 
other  crimes  also.  They  have  said  a  great 
deal  indeed,  but  without  any  manner  ofuro* 
bability  of  truth.  They  have  produced  no 
witnesses  for  themselves,  to  prove  any  Uiing 
they  have  said.  And  the  witnesses  for  the 
king  have  given  testimony  withont  any  excepr 
tion.  And,  I  hope,  you  will  vindicate  tne 
cretlit  of  the  nation,  and  find  them  guilty,  as  the 
evidence  has  proved  them. 

L.  C.  J.  Holt.  Gentlemen  of  the  jury,  these 
five  prisoners,  E.  Forseith,  W.  May,  W« 
Bishop,  Ja.  Lewis,  and  J.  Sparkes,  are  in- 
dicted for  a  piracy  and  robbery  committed  on 
the  high  seas,  some  distance  from  the  Groyne, 
in  taking  and  carrying  away  a  ship,  and  seve* 
ral  goods  therein  contained.  She  was  called 
the  Charles  the  Second.  This  was. done  in  May 
last  was  two  years,  1694.  You  have  heard 
what  evidence  hss  been  given  on  this  indict- 
ment against  the  priioners.  , 

It  has  appeared  that  this  ship  was  bonno  in 
a  voyage  to  the  West  Inuies.  Two  of  the 
prisoners,  W.  May  and  J.  Sparkes,  were  sea* 
men  then  on  board  this  ship,  and  engaged  in 
the  voyage;  the  other  three  were  not  mariners 
in  that,  but  in  another  ship,  called  the  James, 
that  lay,  at  that  time,  near  the  Groyne ;  but 
they  came  aboard  the  ship  Charles  falefore,  and 
continued  on  board  her  when  ahe  waa  carried 
away. 

lliat  there  was  a  piracy  Committed  on  the 
ship  Charles,  is  most  apparent  by  the  evidence 
that  hath  been  given  ;  that  is,  a  force  was  put 
on  the  master,  and  some  others  of  the  seamen 
on  board  her,  who,  because  they  would  not 
agree  to  go  on  a  piratical  expedition,  had  liber- 
ty to  depart,  and  be  set  ashore.  But  the  ship 
was  taken  fVom  the  captain,  who  was  possessed 
of  her  for  the  use  of  the  owners,  and  was  car- 
ried away  by  Every,  and  others  ofhiscrevf 
that  remained  on  board  her ;  and  others  came 
from  the  James :  which  taking  was  a  piracy  ; 
that  is  manifested  by  the  use  they  did  put  tier 
to ;  for  they  did  afterwards  commit  several 
other  piracies  with  her,  and  took  several  Eog* 
lish  and  Danish  ships,  and  then  went  to  several 
islands,  countries  and  places,  as  to  the  isles  of 
May  and  Princes,  to  Madagascar,  and  then  to 
Joanna,  and  afterwards  to  Meat,  and  then  to 
the  Red  Sea ;  and  at  tlie  entrance  of  the  Red 
Sea  committed  more  piracies,  in  the  manner 
as  you  have  heard,  and  has  been  ve^  par- 
ticntoriy  described  to  yod.  So  that  I  must 
tdi  yon,  beyond  all  contradiction,  the  force 
put  on  the  captain,  aiMl  taking  away  this  sbipy 


i|79]  8  WtLLf  Alt  ni.  Triti  tfJotejph  Dmoion  and  otherif 


[480 


cftUtfd  Ihe  Cbiriei  the  Seoond,  was  a  piracy ; 
and  for  that  paitiettlar  fact  thcae  priaoaen  are 
tiow  chaf|g^wl* 

The  matter  yoa  are  ooir  to  enqnire  after,  is, 
WbetJier  all  tlie  priaonera  were  g^lty  of  this 
piracy,  or  which  of  them. 

Aa  for  £.  Forwitb,  Bishop,  and  Lewis,  it 
hath  appeared  to  vou,  tliat  they,  with  others, 
were  aboard  the  snip  James ;  and  that  there 
was  a  report  spread  about  of  a  plot  a^^inst  (he 
vaptain  of  the  Charles  the  Second,  and  a 
design  to  carry  that  ship  away.  To  present 
'Which,  there  were  some  of  these  men  sent 
oat  in  a  boat,  by  the  captain  of  the  James, 
to  this  ship,  to  assist  ca^itain  Gibson;  but 
instead  of  prerentin^  this  piracy,  they  staid 
behind,  and  went  alon{;  with  these  men  Uittt 
imrried  away  the  ship. 

As  to  W.  May  and  J.  Sparkes,  that  were  of 
this  ship's  crew,  they  contmned  on  board,  and 
were  parties  in  all  those  piracies. 

There  was  a  consult,  it  seems,  by  some  par- 
ticular persons,  of  which  Erery  was  tlie  nui^- 
leader,  how  to  effect  thi<;  design  ;  capt.  Erery, 
as  they  call  him,  though  he  was  no  captain, 
but  was  under  the  command  of  capt.  Gibson, 
that  had  the  conduct  of  this  ship. 

It  is  true,  it  is  not  prored  to  ^ou  that  these 
men  were  at  that  consult ;  for,  it  seems,  they 
^vere  too  many,  for  they  were  about  160  that 
remained  on  board  when  the  stiip  was  carried 
off. 

Now  for  W.  May,  Jo.  Gravet,  second  mate, 
that  was  aboard,  though  he  had  a  pistol  clapped 
to  him  to  prevent  any  resistance,  yet  had  hber- 
ty  to  depart ;  and  upon  his  going  off,  discours- 
ed with  May,  who  shook  hands  with  him,  and 
ffid  him  farewel,  and  remember  him  to  his 
Wife.  And  therefore  it  is  evident  that  W.  May 
was  under  no  force  to  stay ;  he  staid  with  Ims 
^ood  will,  and  did  consent  to  the  piracy.  And 
then  another  witness  is  D.  Creagh,  »no  says, 
that  May  was  so  zealous  in  the  matter,  that  he 
said  to  him,  *  God  damn  him,  he  deserves  to  be 
shot  through  the  head.' 

Sparkes  was  on  board  the  ahip^  and  had  a 
designed  end,  and  no  compulsion  was  used 
towards  him,  since  he  had  liberty  to  depart ; 
bnt  the  sta3ring  behind  by  the  rest,  is  a  great 
evidence  to  induce  yon  to  believe  they  were 
|>arties  in  the  design ;  fur  why  else  should  not 
thev  go  ashore  aa  well  as  others,  since  there 
doth  not  appear  any  restraint  upon  them  to 
stay,  especially  when  a  general  word  waa 
given,  that  those  who  wf)uld  go  on  shore 
should  go  On  the  deck,  and  a  boat  waa  ready 
to  carry  them  off  ? 

They  say,  they  wanted  a  bucket  in  the  boat, 

and  they  gave  them  oneio  lave  out  the  water; 

'that  is  a  plain  evidence  they  were  willing  to 

be  rid  of  tnose  that  were  not  willing  to  engage 

with  them ;  and  if  they  had  not  approved  of 

the  design,  they  were  not  hindered  from  going 

iu  the  boat.     As  for  those  that  came  from. the 

^JanSes,  there  was  no  manner  of  force  on  them, 

"but  they  were  sent  from  the  captain  to  assist 

^e  captain  of  the  Charles  ^  for  those  two  ships 
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having  lam  oeir  together  at  the  Groyne,  there 
was  some  intelligence  of  such  a  deaqpn  in  wgi" 
tation,  and  tbeoe  three  forsook  their  omo  ship,; 
Every  declared  his  design  to  aome :  And  be 
tohl  them  what  shares  they  abonld  have; 
and  because  he  was  their  captain  and  com* 
mander,  he  thought  himself  entitled  to  a  double 
share. 

And  then  yon  have  heard  what  waa  done  in 
the  whole  progresa  of  tliis  wicked  design; 
every  one  of  these  men  b^d  their  share ;  even 
thisSv.  May,  though  he  was  sick  for  some 
time,  and  was  set  ashore  at  Joanna,  and  at  the 
ship^s  return  taken  in  again,  yet  he  had  hia 
share  of  all  the  prizes.  W.  Bishop  had  his 
share,  James  Lewis  bad  hia  ahare,  and  John 
Sparkes  had  his  share ;  and,  says  this  youuc* 
man,  Philip  Middlelon,  1  had  my  share,  which 
was  above  an  hundred  pound,  whieih  was 
thouorht  by  them  to  be  a  good  share  for  a  hoy ; 
and  nparkes  took  him  at  a  disadvantage,  and 
having  an  oppi>rmnity,  took  it  from  him. 

Now  if  there  be  a  piracy  commttted,  tbougb 
contrived  but  by  one  man,  yet  if  others  do  coo^ 
cor  in  it,  they  are  equally  guilty. 

Now,  though  these  pnsoners  tell  you,  there 
was  a  force  upon  them,  it  is  a  mere  suggestion, 
without  any  oianiMr  of  evidence;  bnt  mere  ia 
evidence  of  their  consenting  and  confederating 
in  this  wicked  enterprise. 

Indeed  there  hath  been  a  trial  before,  whidi 
ou  have  all  heard  of;  for  the  city  and  nation 
ave  discoursed  of  it ;  consider  therefore  the 
evidence.  You  have  a  great  trost  reposed  in 
you,  for  you  are  not  to  act  arbitrarily,  but  you 
are  accountable  to  God  Almighty,  to  whom 
you  are  sworn,  and  to  the  government  for  the 
verdict  you  give.  If  you  are  not  satis^ed  in 
your  consciences  that  the  evidence  is  sufficient 
to  fiod  these  men  gnthy,  in  God*s  name  acquit 
them.  But  if  you  are  sattsHed  in  the 'suffi- 
ciency of  tlie  evidence  to  convict  them,  you 
must  find  them  guilty. 

CI,  of  Ar.  Crver,  swear  an  officer  to  keep 
the  jury ;  which  was  done,  and  the  jtiry  went 
out  to  cousider  of  their  verdict.  And,  in  the 
mean  time,  the  six  prisoners  were  again  ar- 
raigned upon  two  several  iudictments ;  the  one 
for  piratically  taking  away  a  Moorish  ship, 
and  the  other  for  conunitting  piracy  c|pon  two 
Daniah  ships.  To  both  which  mdictmenta 
Joseph  Dawson  pleaded  Guilty ;  the  other  five 
pleaded  Not  Guihy,  and  put  them  upon  their 
trials. 

Then  the  Jury  having  been  witbdnMm  a 
little  while,  returned  uito  court. 

Foronaa.  If  there  be  any  evidence  to  prero 
that  John  Sparkes  consented  to  the  ronnins 
away  of.  the  ahip,  we  desire  it  may  he  heaiS 
again. 

L.  C.  J.  Koli,  He  was  with  them  at  tbe 
carrying  off  the  ship,  and  at  the  taking  of  the 
aereral  prizes,  and  had  his  share  afterwards. 
What  is  consent?  Can  men  otherwise  deaion- 
atraie  their  eonsent,  than  by  their  actions? 
.    Juryman^  Dut  we  u&decatandy  my  lord,  thM 
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ke  was  tried  upon  his  ooosaitiiigto  ctn^  sway 
the  ship. 

L.  G.  J.  HdL  What  do  you  mesn  by  ooo- 
flsntinff  ?  If  a  ship  be  csrried.  away  with  force 
from  the  captain,  oiren  piracies  are  committed 
with  her,  one  continues  aboard  and  receifes  a 
share  of  the  profit  of  the  several  niracies ;  is 
not  that  an  evidence  of  content  to  ttie  piratical 
design  ?  Was  it  not  proved  that  many  went 
out  of  tfa^  ship  that  were  not  willing  to  go  on- 
that  design  P  And  that  was  with  the  leave  of 
the  rest  that  remained. 

Just.  £yre.  And  one  stood  on  the  deck,  and 
said  with  a  lood  voice,  that  they  that  will  not 
go,  may  have  liberty  to  go  ashore. 

Mr.  Gcmyerff.  No  man  was  hindered  bat  the 
Doctor,  bemg  a  useful  man. 

L.  C.  J.  HoU,  When  a  ship  is  rnn  away 
with,  and  people  are  aboard  that  ship  so  run 
away  with,  tnat  proves  their  consent,  unless 
they  can  produce  evidence  to  the  contrary. 

Just.  Turton*  The  captain  was  in  his  bed 
sick  of  a  fever  at  that  time,  and  was  not  willing 
to  go  with  them,  and  they  sent  him  away  from 
them. 

Just.  Eyre.  And  every  man  had  his  share. 

Then  the  Joty  consulting  together  a  very 
Kttle  time,' agreed  on  their  verdict. 

CI  of  At,  Gentlemen  of  the  jury,  answer  to 
your  names.    J.  D^^^rave. 

/.  Degrave,  Here.    (And  so  of  the  rest) 

CL  <fAr,  Gentlemen,  are  you  all  agreed  of 
your  verdict  ? — Jury,  Yes. 

CLtfAr,  Who  shall  say  for  you? 

Jury,  Our  foreman. 

CI.  of  Ar,  Set  E.  Forseith  to  the  bar. 
E.  Forseith,  hold  up  thy  hand.  (Which  he 
did.)  Look  u^ion  the  prisoner;  is  Edward 
Forseith  guilty  of  the  piracy  and  robbery 
whereof  he  stands  indicted,  or  not  guilty  f 

Foreman,  Guilty. 

CL  of  Ar.  Look  to  him,  keeper.  What 
goods  and  chattels,  &c. 

Foreman.  None  that  we  know  of. 

CL  of  Ar.  W.  May,  hold  op  thy  hand. 
OVhich  he  did.)  Is  W.  May  guilty,  &c.  or 
not  guilty  T^Foreman.  Guilty. 

CL  ofAr,  Look  to  him.  Keeper,  6ec.  W. 
Bishop,  hold  up  thy  band.  (Which  he  did.) 
Is  W.  Bishop  guiltyi  6cc.  or  not  guilty  P 

Foreman.  Guilty. 

QL  oJAr,  Look  to  him,  kee|)er,  &c.  J. 
Lewis,  hold  op  thy  hand.  (Which  he  did.) 
la  J.  Lewis  gudty,  6cc.  or  not  guilty  f 

jPornnan.  Guilty. 

CL  of  Ar.  Look  to  him,  keeper,  Sec.  J. 
Bparkes,  hold  up  thy  hand.  (Which  he  did.) 
is  J.  Sparkes  guilty,  &c.  or  not  guilty? 

Foreman.  Guilty. 

CL  of  Ar.  Look  to  him,  keeper,  &c. 

L.  C.  J.  Uoit.  Gentlemen,  vou  have  done 
extremely  well,  and  you  have  done  very  much 
to  regain  the  honour  of  the  nation,  and  the 
City. 

Then  the  Court  adjourned  tp  Friday  next 
the  (ith  of  November,  two  of  the  clock  in  the 
VOU  XIII. 


afternoofi;  on  which  day  Edward  Forseith,  &c« 
were  tried  upon  two  other  Indictments  for  s»* 
vera!  piracies. 

An  Abstract  of  the  Trial  of  Edward  Forsdth« 
James  Lewis,  W  illiam  May ,  William  Bi- 
shop, John  Sparkes,  (Joseph  Dawson  har* 
ing  pleaded  Guilty  upon  his  Arraignment) 
at  the  Sessions  House  in  the  Old  Bsiley, 
Friday,  November  6,  1696,  where  were 
preseut  Sir  Charles  Hedges,  Judge  of  the 
High  Court  of  Admiralty,  the  IImtI  Chi^ 
Justice  Qolt,  the  Lord  Chief  Justice  tpk^y^ 
with  several  otheis  of  his  Majesty's  Judges 
and  Commissioners. 

AAer  several  challenges  made  by  the  pri* 
sonera,  of  the  perK>ns  returned  upon  the  Jury, 
these  twelve  c;entlemen  were  sworn,  vis* 
Roger  Mott,  John  James,  Richard  Rider, 
William  Hunt,  John  Hammond,  Abraham 
Hickman,  John  Watson,  Benjamin  Hooper, 
John  Hibbert,  Kichaid  Chiswell,  Daniel  Ray, 
William  Hatch. 

Then  the  Clerk  read  the  two  Indictments 
0|Kin  which  they  were  tried,  viz.  one  for 
seizing,  robbing,  snd  canying  away  two  ships 
belonging  to  Denmark,  on  the  30th  of  August, 
1694.  The  other  for  tliat  they,  on  the  88th  of 
September,  1695,  in  a  pUce  40  leagues  distant 
from  Surat,  did  forcibly  and  piratically  set  upoa 
a  Moorish  ship,  and  take  away  her  tackle  and 
goods,  to  a  great  value. 

Then  Dr.  ^tmim^  ooeof  hisM^esty'sAd* 
vocates,  spoke  to  the  Jury  aa  followeth : 

My  Lord,  snd  Gentlemen  of  the  Jury ;  The 
crime  the  prisonera  at  the  bar  stand  charged 
with,  and  which  haa  been  opened  to  you 
upon  the  indictments,  is  piracy;  which  is 
the  wont  sort  of  robbeiy,  both  in  its  oa* 
tore  and  its  effects,  since  it  disturbs  the  com- 
meroe  and  friendship  betwixt  different  as* 
tions ;  and  if  left  nnpanishedi  involves  them 
in  wsr  and  blood:  for  sovereign  powers 
and  nations  have  no  courts  ofjustioe  afterwards 
to  resort  to,  ss  the  subjects  of  princes,  have,  in 
their  own  coantries,  for  redress  or  punishment ; 
but  they  can  only  have  recourse  to  anns  and 
war,  which  bow  expensive,  and  how  dangerous 
they  are,  and  what  calamitiea  and  rain  they 
carry  ak>ng  with  them,  no  person  can  be  n 
stranger  to.  So  that  those  who  bring  not  such 
criminals  to  judgment,  when  it  lies  in  theur 
power,  and  is  their  duty  to  do  so,  are  answer* 
able,  in  a  great  measure,  before  CSod  and  man, 
for  all  the  fatal  consequences  of  such  ac- 
quittals, which  bring  a  scsndal  on  the  publio 
justice,  and  are  often  attended  with  public 
calamities.— It  is  not  therefore,  gentlemen,  to 
be  supposed,  that  wise  or  honest  men,  (and 
there  are  none  whovrouM  be  thought  to  be 
otherwise)  who  love  theirconntry,  and  wish  its 
peace  and  prosperity,  would  be  guilty  in  thst 
kind.— Oentlemen,  this  piracy  was  begun  in 
Europe,  carried  on  through  Anica,  and  ended 
in  the  remotest  Indies;  so  that,  in  a  manner, 
all  the  worid  is  concerned  in  this  triali  and  sdb* 
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peols  aad  denandt  jostioe  of  tb«iD»  if  thcj  tra 
guilty,  at  your  handa. 

Theo  the  Witnessea  were  produoad  to  prora 
the  facts  charged  upon  the.  prisoners,  viz.  Jo. 
Dcao,  David  Ciragh,  Phil.  MiddlKoo,  and 
btbert ;  who  fully  prored  a^inst  then,  That 
|be  prisonera,  wiin  several  other  wicked  per- 
sons not  yet  taken,  did  forcibly  take  avray  the 
ship  Charles  tbe  Second  from  the  lawful  com- 
inander,  captain  Gibson,  with  a  piratical  de- 
si^  ;  and  in  the  said  ahip  did  afterwards  com- 
■ut  sereral  piradea.    At  «he  Isle  of  May  they 
lode  three  fingtish  ahipa.     From  thence  they 
went  to  the  coast  ot  Guinea;   and  when  some 
of  the  natives  eame  on  board  with  their  gold,  to 
tvade  with  them,  Ihay  took  away  their  gold, 
and  carried  them  away  for  slaves.     And  then 
Irent  to  the  isle  of  Princes  and  took  two  Danish 
ihips,  and  took  out  what  was  in  them,  viz.  40 
ftound  weight  of  gold  dust,  and  oilier  merchan- 
dize ;  and  they  offered  to  restore  one  of  the 
abips  to  the  master  aAer  they  bad  robbed  her, 
bat  the  master  said  she  was  insured,  and  he 
would  not  take  her  again.     And  afterwards 
Aiey  burnt  one  of  the  ships,  and  carried  away 
the  other.    Then  they  went  to  Dob's  Key,  at 
Ihe  mouth  of  the  Red  Sea,  waiting  for  the 
Mocha  Beet,  which  one  night  passetJ  by  them 
onseen  ;  but  were  inform^  the  next  day  that 
liiey  were  gone.    And  then  calling  a  council, 
they  agreed  to  folkiw  them ;  and  acconlingly 
went  after  them,  and  came  up  with  one  of  them 
which  was  about  S50  ton,  and  with  smUl  re- 
aistaiice  took  her,  and  put  some  men  on  board 
her,  and  took  gold  and  silver  out  of  her  Is  the 
y«iae  of  SO  or  40,000^.  with  other  merchan- 
dize: aad  afterwards  met  with  the  ship  called 
the  Gunsway,  and  robbed  her  likewise  of  sll 
ber   furniture,  to  a  very  great  value.    And 
a^t  a  week  after,  they  ahanrd  all  tlie  prizes 
tbev  had  taken ;  and  soose  had  1,000/.  some 
had  800/.,  some  700/.  some  500/.  every  man  in 
the  ship  his  aliare,  as  they  thought  they  de- 
served.   And  it  was  particularly  proved  by  the 
evideoee  against  the  prisoners,  that  they  bad 
Ibejr  shares.     [The  morfe  particular  relation  of 
which  is  already  printed  at  krge  in  the  fore- 
going Trial.] 

•  When  the  king's  evidence  had  done,  the 
prisoners  wwe  permitted  to  say  what  they 
toold  in  their  defence ;  but  the  same  appear- 
ing to  be  v^ry  weak,  the  lord  chief  justice  Holt 
aummed  up  the  evidence;  and  the  jury  goin^; 
©at  to  consider  their  verdict,  after  a  short  stay, 
brought  them  in  all  Guilty. 

Then  the  Court  adjourned  to  the  10th  of 
November  ^oMnv/m^, 

After  toe  Trial  of  Jo'hn  Murphey  was  over, 
ILhe  Pirates  were  brought  to  the  Bar. 

.  CLof'Ar^  Joseph  Dawson,  you  by  your 
.  awn  contieasion  are  convicte<l  ol  piracy  and 
robbery  :  what  have  you  to  say  why  sentence 
«lf  death  shall  not  be  passed  upon  you  accord- 
ipg  to  law  ? 

Dawson,  I  submit  my  self  to  the  king  and  the 
hoBiMinble  bench. 


CI.  of  At.  Edwwd  Foneith,  whtt  have  yaal 

to  aay,  &c. 

•^  -  -and 


IbrieiM.    I  am  an  innocent  man; — 
went  on  to  justify  himself,  ^c. 

Judgt  of'  the  Admiroltjf,  You  and  the 
of  the  prisoners  at  tl>e  bar  have  bad  a  very  hit 
trial,  and  been  fully  heard  upon  your  defence ; 
but  the  jnry,  your  countrymen,  upon  whooi 
you  put  yourselves  to  be  tried,  have  found  yoo 
guilty :  so  that  the  insisting  upon  your  justifi- 
cation cannot  now  avail  you  any  thing,  tha 
verdict  being  given ;  but  if  you  have  any  thin^ 
to  offer  in  arrest  of  judgment,  or  can  shew  any 
cause  why  the  court  shouldnot  proceed  to  giva 
judgment  according  as  the  law  direota,  againil 
persons  convicted  of  piracy,  you  shall  have 
liberty  to  spenk,  and  will  he  heard. 

For$cttk.  I  desire  to  be  sent  into  India  to 
suffer  there. 

CL  of  Ar.  William  May,  what  have  yoo  to 
aay,  Sec. 

Mmf.  VLy  lord,  I  being  a  very  sickly  man, 
never  acted  in  all  the  voyage  I  have  served 
ray  king  andcountr}-  this  thirty  years,  and  am 
very  willing  to  serve  the  East-India  company 
where  tliey  please  to  command  me;  and  de« 
sire  the  honourable  benth  to  consider  my 
case,  and  if  I  must  suflisr,  1  deaire  to  be  sent 
into  India  to  suffer  there. 

C/.  ^  Ar,  William  Bishop,  what  have  you 
to  savi  &c.  • 

fiiiAo/7.  I  was  forced  away ;  and  when  I 
went,  was  but  18  yeara  old,  and  a^  now  but 
91,  and  desire  mercy  of  the  king  and  the 
court. 

Jj/tniM.  I  am  an  ignorant  person,  and  leave 
myself  to  the  king^s  mercy- 

Sparkes.  I  leave  my  sell  to  the  king*s  mercy, 
and  to  the  honourable  court. 

Jud^e  of  the  Admiralty.  Joseph  Dawson, 
you  stand  convicted  upon  fuur  indictments,  by 
3»our  own  confession,  for  piracy  and  robbery. 
And  you,  Kdward  Forseilh,  W  Jlliam  May,  Wil- 
liam Bishop,  James  lien  is  and  John  Sparkes,' 
having  put  yonijielvcs  u}»on  your  trials  ac- 
cording to  the  customs  aud  laws  of  your  own 
country,  ha;e  been  found  guilty  upon  three 
several  indict uients,  for  the  same  detestable 
crimes  comuutted  upon  the  ships  and  goods  of 
Indians,  of  Danes,  and  your  own  fe)low-8ub- 
ji'Cts.  The  law  for  the  heiuousness  of  your 
crime  ha^h  appointed  a  severe  punishment,  by 
an  it^nomiiiious  death :  and  the  Judgment 
which  the  law  awar  Js,  is  this : 

*  That  yon  and  every  one  of  yon  be  taken 
*■  from  hence  to  the  |ilnce  from  whence  you 

*  came,  and  from  thence  to  the  place  of  exe- 

*  ciition  ;  and  that  there  you,  and  every  one  of 
<  you  be  h^nt^ed  by  the  necks,  until  you  and 
'  every  one  of  you  be  dead :  and  the  Lord 
'have  mercy  upon  you.' 

According  to  this  sentence,  Edward  Forsetth 
and  the  rest  were  executed  on  Wednesday, 
November  the  26th,  1696,  at  Kxecntion-Dock, 
the  usual  place  for  the  exeootion  of  phatet. 
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S93.  The  Trial  of  Captain  Thomas  Vauohan,  at  the  Old-Bailey, 
for  High-Treason  on  the  High  Seas :  B  William  HI.  a.  d. 
1695.*  ' 


7H£  CiNirt  beings  sat,  at  which  were  present, 
air  Gh^rlei  Hedges,  jndge  of  the  biph  coart  of 
admiralty,  the  lord  ctiie?  jusliee  Holt,  the  lonl 
ebief  jnatioe  Tneby,  the  lord  chief  baron  Ward, 
Mr.  JustieeTurton,  and  others  of  his  majesty's 
eommisstoners ;  the  court  proceeded  on  this 
manner. 

CL  cfAr.  Make  proclamation. 

Cryer.  O'yes,  Oyes,  O  yes.  All  manner 
ef  persaos  that  bafe  any  thing  more  to  do, 


^  See  8  Salk.  634,  and  HoH,  669.    See  also 
East's  PI.  Cr.  c.  3.  s.  40.  43. 

'*  Captain  Vaughan  was  not  an  alien  enemy, 
bnt  being  a  natural  born  subject  of  this  realm, 
be  became  a  traiti>r ;    for  that  he  was  put  in 
prison,  for  that  he  answered,  and  with  his  life. 
But  it  was  ibr  that  act  of  hostility  merely. 
With  regard  to  his  character  of  a  subject  he 
remained  till  the  moment  of  his  execution,  as 
if  that  act  bad  never  been  committed.     There 
fo  very  little  light  to  be  procured  from  our 
books,  to  assist  us  in  our  inquiry,  how  far  a 
neutral  joining  in  an  act  of  hostility  is  to  be 
Gobsidered  as  ba^  ing  acquired  the  character  of 
alien  enemy.    The  subject  was  indirectly  dis- 
eussedin  the  case  of  captain  Vaojrban,  to  which 
I  hare  alluded.    He  was  cltar^ea  in  the  indict- 
ment with  adhering  to  the  king's  enemies  by 
cruising  *  cum  subditis  Galticis ;'  the  fact  was 
that  many  of  his  crew  were  not  m^tural.  born 
subjects  of  the  French  king,  but  Hollanders.  It 
"was  made  a  question  whether  the  Hollanders 
should  be  called '  subditi  Gatlici,*  and  though 
the  point  was  not  autboritatiTcly  decided  be- 
cause some  of  the  crew  were  certainly  French, 
which  was  sufficient  to  soppoH  the  indictment, 
yet  it  was  held  by  Holt,  C.  J.  and  agreed  to  by 
the  rest  of  the  court,  that  the  Hollanders  by 
accepting  a  c^  mission  from  the  French  king 
liecame  <  suti^ii  GalKct,'  and  so  rt*main^ 
during  the  oonliuuanoe  ol^  their  service   in  a 
state  of  qualified  subjection  arising  out  of  the 
service  and  determining  with  it.    This,  had  it 
been  the  very  point  in  judgment,  would  have 
gone  a  great  way  towards  deciding  the  pre- 
sent question,    'the  commission  under  wbtcb 
the  ptaiDtiff  being  a  German  acted  was  put  an 
•sad  to  by  the  capture  of  the  frigate,  iu  which 
ha  was.    Aftei*  that  time  he  had  po  opportunity 
of  contittuing  in  the  serrice  of  the  state  of  Hol- 
landy  and   his  temporary   character  of  aKen 
/soemy  ceased  and  determined  with  the  autho- 
'ffky  under  which  he  acted.    Captain  Vaughan's 
as  far  as  it  goes  draws  a  line  and  lairiy 
out  when  that  character  begins  and 
it  Shan  end:"    I%r  Eyre,  Chief  Justice 
io  giving  judgment  in  the  case  of  Sparenburgh 
9.  Baniia^ffMii    1  Bos.  and  Pid.  Kep. 


&c.  and  were  adjourned  to  this  hour,  dntw 
near  and  give  your  attendance.    God  sate  ths 

king. 

«, 

Then  the  Grasd  Jury  were  called  ovsr,  sad 
the  appearances  marked.  And  witnesses  bS4 
ing  sworo  in  eoart  to  give  evidence  to  them 
against  Thooaas  Vaughas,  they  wiMrsw  tn 
hear  the  same. 

Then  the  Keeper  of  Newgate  was  ordered 
to  bring  his  prisoner,  Thomas  Vaughan^,  to  the 
bar.    (Which  he  did.) 

C/.  ofAr.  Thomas  Vaughan,  hold  up  thy 
hand.  (Which  he  did.)  Thou  standest  in- 
dicted, Sec,  How  sayest  thou,  Thomas 
Vaughan,  art  thou  guilty  of  the  high-trea.soD 
whereof  thou  stanilest  indicted,  or  not  guilty  f 

Vaughan.  Not  Guilty. 

Ci  of  Ar,  Culprit,  how  wilt  thou  be  tried?, 

Vaughan.  Hy  Uod  and  this  country. 

CI.  of  Ar,  God  send  thee  a  good  deliverance. 

And  then  the  Court  proceeded  to  the  Trial  of 
the  Pirates,  and, gave  notice  to  Mr.  Vaughan  tp 

G-epan  for  his  TVial  on  Friday  nsJit,  the  6th  of 
oveftber,  1696. 

November  6, 1696. 

Ci  of  At.  Cryer,  make  proclamation. 

CrycT.  O  yes,  O  yes,  O  yes.  All  manner 
of  persons  that  have  any  thing  more  to  do  at 
this  sessions  of  Oyer  and  Terniiuer,  adjourned 
over  to  this  day,  araw  near  and  jgive  your  at- 
tendaiice.  And  you  sheriffs  of  the  city  of 
-London,  return  the  precepts  to  you  directed, 
upon  pain  and  peril  which  will  fiill  thereupon. 

Then  the  UndepShetiif  returned  the  PrecepU. 

C/.  of  ilr.  Make  proclamation. 

Crifcr.  O  yes.  You  good  men  of  the  citj 
of  London,  summoned  to  appear  this  day,  to 
try  between  our  sovereign  lord  t(ie  king"  and 
the  prisoner  at  t|ie  b^r,  answer  to  your  names 
as  you  shall  be  called,  every  .one  at  the  first  call, 
and  save  your  issues. 

The  whole  paunel  was  called  over,  and  tlje 
appearances  of  those  that  answered  recorded, 
and  the  defaulters  were  again  called  over. 

Mr.  Ffiipiis,*  Will  your  lordshipjileasetaor* 
der  that  two  men  may  be  brought  from  the 
Marshalsea,  un  the  behalf  of  the  prisoner  ? 

♦  That  the  st.r  W.  8,  c.  8,  extends  toper, 
sons  indicted  under  st.  28  H.  8,  c.  15,  for  high- 
treason  committed  on  tbe  high  seas,  see  East's 
Pleas  of  the  Crown,  c.  *.  s.-43.  .Whether  corrup- 
tion of  blood  is  wrouifht  by  judgment  of  treason 
committed  on  the  high  seas,  see  East  as  above, 
and  Foster^  Crown  Cases,  ike.  there  cited,  pp. 
9S3.  S36. 1  U.  P.  C.  c.  S7.  Mk.  86. 
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L.  C.  J.  Hoii.  You  tball  haifc  an  ordor. 

Then  the  ooort  weot  on  the  trW  of  the  Six 
Pintes  ;*  tod  sfter  Ike  trial  wm  otw,  Thomas 
Tangbaa  waa  called  to  tbo  bar. 

Vaugkan.  Ny  lord,  ay  ircmi  are  very  tw- 
oaay  to  me,  I  deaira  they  may  be  taken  off. 

L.  C.  J.  Hoii,  Ay,  ay,  take  them  off. 

Mr.  Pkippi,  If  your  lordahSp  please,  we 
ba^e  some  doubts  aa  to  the  indiolnieot. 

L.  C.  J.  Hoii.  If  you  have  any  exoeplHNia, 
you  ooffht  to  have  made  them  before  the  prt* 
fooer  pleaded  to  it.'|> 

Mr.  Fkipp$,  I  thought  yon  had  allowed  it, 
my  lord,  in  former  cases. 

L,  C.  J.  No,  we  did  not  altow  it  as  of  right 
due  to  the  prisoner ;  the  cxoeptions  shouM  have 
been  made  before  the  plea.  You  were  indulged 
in  being  heard  at  first  in  the  cases  of  Rook- 
wood,  Cranbome,  and  Lowick :  but  it  was 
not  the  intent  of  the  act  to  alter  the  method  of 
the  proceeding,  and  so  upon  consideration  hatli 
it  been  determined,  liie  prisoner  hatli  time 
yiTcn  by  the  act  to  make  any  exception  to  the 
mdictment  before  he  pleaded ;  but  you  may 
move  what  you  will  aflerwanla  in  arrest  of 
jttdffment,  if  it  be  material. 

Ci»  of  At.  Thomas  Vaugban,  tboae  men 
that  you  shall  hear  called,  and  personally  ap- 
pear, are  to  pass  between  our  sorereign  lord 
tlie  king  and  you,  upon  trial  of  life  and  death ; 
if  therdbre  jou  challenge  them,  or  any  of 
them,  yonr  time  is  to  speak  unto  them  as  they 
come  to  the  book  to  be  sworn,  before  t||ey  be 
•worn. 

Mr.  Phipp$.  There  was  one  man  here  that 
4lcaired  to  be  excused,  becauae  he  was  on  the 
jgrand-jnry ;  therefore  it  seems  there  are  some 
returned  upon  this  jury  thst  were  on  the  grand- 
junr,  which  I  think  ought  not  to  be. 

JL  C.  /.  Challenge  them  then. 

Mr.  Fhippi.  We  do  not  know  the  men. 

Then  the  Panoel  was  called  oeer,  and  a 
i;real  many  challenges  made,  and  the  twelre 
men  that  were  aworn,  were  these:  Edward 
Leeds,  Nath.  Green,  Hen.  Sherbrook,  J.  Sher- 
brook,  T.  Emms,  Peter  Parker,  Caleb  Hook, 
Jooeline  Roberts,  Tho.  Parker,  Peter  Gray, 
Roger  Frntoo, Woolley. 

C/.  ofArr,  Cryer,  make  prodamatiou. 

Cryer.  O  Yes.  If  any  one  can  inform  my 
fordsthe  king's  justices,  and  the  king's  B€>rjeant, 
the  km^  attorney-general,  the  lung's  advo- 
cate in  his  high -court  of  admiralty,  before  this 
inquest  he  taken  of  the  lii|;h-treason  whereof 
Thomas  Vaugban,  Che  prtsoner  at  the  bar, 
stands  indk;ted,  let  them  come  forth,  and  they 
shall  be  heard  j  for  now  the  prisoner  at  tbe  bar 
stands  upon  his  deliversooe ;  and  all  others  that 
are  hound  by  leoogaizsnoe  to  give  evidence 
against  tbe  pnsoner  at  the  bar,  let  them  come 
dorth  and  give  tlieir  evidence,  or  elw  they  for* 
ieit  their  recognizance. 


£f  Ct/rfaJM  Thmas  Vanghanf 
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*  8ee  the  preceding 
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Ci.  ofAr.  Thomas  Vangbaa,  hold  up  tbj 
hand.  (Which  he  did.)  You  that  aia sworn, 
look  upoa  the  prisoner,  aad  hearkaa  to  bM 
cause.  He  stands  indicted  by  the  name  of 
Thomas  Vaaghao. 

«•  Wheraa^  •  That  before  and  until  the  8th 
day  of  July,  tn  the  7th  year  of  the  reign  of  oar 
sorereign  lord  king  W.  9,  there  waa  open  war  be- 
tween oar  aakl  lord  the  kiag,  aad  Lewis  tha 
French  Idng :  Aad  that  theaaid  warcontianedoa 
theaaid  8th  day  of  J  aly,  in  tbe  7th  year  afbreaaid, 
and  doth  atill  oootiotte.  And  that  tor  all  the  tiasa 
aforeaaid,  the  aaid  Lewis  the  French  kin||^  and 
hia  aulyecta  were,  and  at  present  are  enenues  of 
oar  said  lord  the  king  that  now  is:  And  that  at 
the  time  of  the  aaid  war,  aad  before  the  said 
8th  day  of  July,  in  the  7th  year  aforesaid,  the 
aaid  Lewis  the  French  king  set  out,'arooingst 
others,  a  certain  small  abin  ol'  war,  called  tarn 
Loyal  Clencarty,  of  which  Thooias  Vaugban, 
a  sulgect  of  onr  said  lord  the  king  that  now  ia^ 
was  commander,  with  several  French  auliiecta, 
enemiea  of  our  said  lord  the  king,  to  the  number 
of  fifteen  perMns,  in  a  warlike  maaaer,  to  take 
and  deatroy  the  ahipa,  goods,  and  moaiea  of 
our  ssid  lord  the  king,  and  his  subfects,  aad 
against  our  aaid  lord  the  king,  to  wage  war 
upon  the  high-oeas  within  the  jurisdiction  of 
the  admiralty  of  England.  And  that  at  tha 
time  of  tbe  said  war  between  our  aaid  lord  the 
kiog,  and  the  aforesaid  Lewie  tlie  French  king, 
Tho.  Vaugban,  late  of  Galloway,  in  the  king- 
dom of  Ireland,  mariner,  being  a  aubject  of  oar 
said  now  ford  the  king,  aa  a  falae  rebel  against 
the  said  kiag  his  supreme  lord,  and  not  hav* 
ing  tlie  fear  of  God  before  his'  eyes,  bor  consi- 
deriug  tbe  duty  of  his  allowance,  but  being 
moved  and  sednoed  by  the  insti|;aUon  of  tbe 
devil,  and  altogether  withdrawing  the  cor- 
dial love,  and  true  aad  due  obedience  which 
every  true  and  foithful  sulyeot  of  our  aaid 
lord  the  king  ought  by  law  to  have  towards 
tbe  said  king ;  and  tb^  said  war  as  much  aa 
in  him  lay,  against  our  said  lord  the  king  de- 
signing and  intending  to  prosecute  ami  aastst; 
the  said  Tbo.  Vaugban,  on  the  ssid  8tb  dsy 
of  Jnly,  in  the  said  7tb  year  of  tbe  kiug  being  a 
soldier  s-bosrd  the  ship  of  war,  called  the 
Loyal  Clencarty,  in  the  servica  of  the  said 
Lewis  tlie  French  king,  apd  being  then  on  the 
higb^seas,  withia  the  jurisdiction  of  the  admi- 
ralty of  England,  about  fourteen  leagues  from 
Desi,  did  then  snd  there  by  force  and  arms, 
falsly,  maliciously,  wickedly  and  traitoroualy 
aid,  help,  and  assist  the  enemies  of  our  said 
lord  the  king,  in  the  ahip  of  war  called  the 
Loyal  Clencarty.  Aad  afterwarda  the  ssid 
Thomas  Vaugban,  in  the  executkm  and  per- 
formance of  bis  said  aiding,  helping,  and  aa- 
sisting,  maliciously,  foMy,  and  traitorously 
sailed  a  cruising  to  several  maritime  pUoea 
within  the  jurisdiction  aforesaid,  by  tbroe  and 
ankie  to  take  the  •hips,  goods,  and  money  of 
our  aaid  lord  the  aioir,  aad  hia  snbjecta; 
sgaiast  the  duty  of  his  allegiance,  the  peaoe  of 
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mir«idlordtlie]riw,tDd  ako  aMliMl  afia* 
tote  in  that  cue  mm  iDii  piofided. 

'« And  tbe  nid  jarora  or  our  said  lord  tho 
king,  upoa  tbcir  taid  oatbf,  fartbor  repmenl, 
that  tbe  aforesaid  Thomas  Vaugbaa,  aa  a  false 
traitor  aipunst  our  said  lord  the  kioff,  farther 
desigaia^ ,  prectisiiig,  and  with  hia  whole 
strength  intendiag  the  ooromon  petce  and  tran- 
qoillity  of  this  kiogdom  of  Englaod  to  disturb; 
•ad  a  war  and  rewllioa  against  the  said  king 
upOD  the  higb-seas,  within  the  jurisdiction  of 
theadmiralty  ofEng^laiid,  to  mora,  atir  up,  and 
procure;  andtbesatd  k)rd  the  king,  lirom  the 
title,  honour,  royal  name,  and  imperial  crown 
of  hia  kingdom  of  Engbnd,  and  dominions 
ufjso  the  bieb-seas,  to  depose  and  depriTO;  and 
miseiahle  amoghter  of  the  sut^ts  of  the  said 
lord  tbe  king,  of  tbia  king[dom  of  Edgland, 
upon  the  b^h-seas,  and  within  tbe  jurisdiction 
aforesaid,  to  ^auae  and  procure ;  on  the  said 
6tb  day  of  July,  in  the  said  7th  year  of  the 
long,  upon  tbe  bigli-seas,  about  fourteen 
leaguea  ftt>m  Deal,  and  within  tbe  dominion  of 
the  crown  of  Eni^laiid,  and  within  the  jurisdic- 
tion of  tbe  admiralty  of  England  aforesaid, 
falsly,  maliciously,  devilishly,  and  trencher* 
ootly,  by  force  and  arms,  with  divers  other 
falrie  rebels  and  traitors  (to  the  jurora  unknown), 
war  against  our  aaid  now  lord  tbe  king,  pre- 
pared, prompted,  levied,  and  waged.  Ami  that 
tbe  saif I  Tbomaa  Vaugban  in  perlbrmanoe  of 
bis  said  war  and  rebellion,  then  and  there,  by 
Ibroa  and  annt,  maliciously,  wickedly,  and 
openly  aaaembled  and  joined  bimsdf  with  se- 
veral other  iUse  trailo'm  and  rrbels  (to  the 
jorars  unknown)  to  the  number  of  fiAeen  per- 
sons, beinfr  armed,  and  provided  in  a  warlike 
manner  vntb  gnno  and  otner  arms,  as  well  of- 
fensive aa  dmnsive.  And  tbe  said  Thomas 
Vaugban,  then  and  there,  being  aboard  the 
said  ship  of  war,  called  tbe  Loyal  Clencarty, 
assembled  with  the  other  lalse  rebels  and  trai- 
tort  as  aforesaid,  maliciously,  wickedly  and 
traitorooaly  sailed  a  cruising  to  several  mari- 
time places,  with  the  aforesaid  ship  of  war, 
called  the  Loyal  Clenearty,  with  an  intent  to 
take,  spoil,  and  carry  away  tbe  ships,  goods, 
and  money,  of  our  said  lord  tbe  kmg,  and  bis 
tnbjccts,  by  force  and  arms,  upon  the  high  and 
open  oeaa,  within  tbe  jurisdiction  aforesaid ; 
agaiast  the  duty  of  hia  allegiance,  the  peace  of 
our  aaid  lord  tbe  king,  bis  crown  and  dignities ; 
and  iikewiae  against  the  form  of  a  atatute  in  this 
case  made  and  provided."  * 

Tbomao  NOOBN,     I    J 
Sampel  Olpjiam,  \  '^""^*- 

*  The  Indictm^t  in  Latin  mns  thus  .* 
**Joffat'  pro  Dom'  Rege  super  sacram' 
annm  prsMentant,  quod  ante  &  continue  naque 
ad  octav'  diem  Jttlii,.anno  regnidom'  nostri 
WiUiehBitertii,Dei  gratia  Angl%  Scot',  Franc', 
ct  Hibern'  Regis,  idei  detennor',  &c.  7.  fait 
bellum  apertum  inter  Dom'  Willielmum  nunc 
Regem  AngI',  &c.  et  Lodovicnm  Rcgem  Gal- 
licum,<|uodqoe  bellum  ilUid  eod'  a.  UieJulii, 
tnno  7,  supradici'y  ct  aemper  poetea  hucnsq' 


Upon  this  Indictment  he  hath  been  arraign- 
ed, and  upon  this  arraignment  be  bath  pleaded 
not  guilty ;  and  for  his  trial  he  bath  put  him« 
aelf  upon  God  and  hia  country,  which  country 
you  are.    Your  charge  is  to  enquire  whethe^ 

oentinuat' fuit,  et  adhnc  existit,  qnodque  per 
totum  tempos  prad'  dictns  Ludovicus  Kex 
OalliciM,  et  ejus  aubdit',  fiier%  et  adbuc  exis« 
tunt  inimici  dicti  Dom'  Begis  nunc,  ao  quod 
tempore  belli  illioa,  etante  pnedtct'  octsvom 
diem  Julii,  anno  septimo  supred',  diet*  Ludovi- 
cus Rex  Gallicus  (inf  al')  quaod'  oavicul'  ar- 
mat',  vocat'  *  Le  Loyal  Clenearty'  (cujua  Tho* 
Vaugban  aubdit'  dicu  Dom'  Regis  nunc  AngI', 
&c.  adtunc  foit  capitaneus^  cum  quamplur'  aub- 
dit' Gallicis,  inimicia  dicti  Dom'  Regis  nunc, 
ad  numerum  15.  personar'  replet',  prseparevit 
ad  navea  ac  bona,  catall',  et  denar*  aict'  Dom' 
Regis  nunc  Angl',  Ire.  et  subditor'  suor'  super 
alto  mari,ac  infra  jurisdiet'  ailroiraliutia  Angl* 
modo  gnerrino  capiend'  et  spoliand',  et  bellum 
prttd'  contra  diet*  Dom'  Regem  nunc  super 
alio  mari,  ac  infra  jiirisdiction'  admiral'  Angl' 
prssd'  geiend' :  Uuodque  tempore  belli  prsed* 
mter  ipaum  Dom'  Regem  nunc,  etprsd'  Ludo- 
vicnm  Regem  Oallicum,  Thomas  Vaugban  nn- 
perdeGalioiray  in  regno  Hiberu'  nauta,  axis- 
tena  aubdif  qnsdem  Dom'  Regis  nunc  Angl' 
Sec.  ut  falsus  proditor  contra  eundem  Dom' 
Regem  nunc,  supretnum  Dom'  sunm,  timorem 
Dei  in  dbrde  auo  non  babens,  nee  debit'  ligeanc' 
sum  ponderans,  aed  instigatione  diaboKca  mol' 
et  acduA',  cordialem  dileetionem,  ac  veram  et 
debilaro  obetlientiam,  quae  ^ uilibet  verus  et  ft- 
delis  aubdit'  diet'  Dom'  Regis  nunc  erga  ipsum 
Don'  Regem  de  jure  gerere  tenetor,  penitus 
aubtrabena,  ac  roacbroans  et  intendens,  quan- 
tum in  se  fuit,  bellum  pnedict'  contra  dictum 
Dom'  Reipem  nunc  prosequi  et  auxiliari,  idem 
Thomao  Vaugban  dicto  8.  Hie  JoKi,  anno  rcgni 
diet'  Dom'  Riegis  ounc  7.  supradicto,  vi  et  armia, 
dec.  super  alto  mari  in  quodam  kico  circa  14 
leucas  a  Deal  distante,  ac  infira  jurisdiction' 
admiral'  Angl',  seipsum  pnefat'  Thomam 
Vaugban  ut^nilitcm  (Angl'  a  SotdUr)  ad  bellum 
prttd'  contra  did'  Dom'  Regem  nunc  geren' 
etprosequen',  inservitium  ipaius  pmfot' Ludo- 
▼ici  Regis  Gallici,  in  navicnl'  armat'pmd', 
▼ocat'  <  Le  Loyal  Clenearty,'  folso,  malitioee, 
nequissime,  et  proditoriepoauit ;  et  quod  ipse 
idem  Tlio'  Vaugban  in  navicnl'  armat'  jprnd', 
vocat'  *  Le  Loyal  Clenearty,'  adionc  et  ibidem 
sic  exiaten',  vi  et  arinia,  &c.^adtunc  et  ibidein 
aoperalto  mari  nrsd',  ac  infra  jurisdiction'  ad- 
nairalitatis  AngT  prpd',  dictis  inimicia  dicti 
Dom'  Regis  nunc,  in  dicta  navicula  armata, 
vocat'  *  Le  Loval  Clencartj^,'  adtunc  et  ibidem 
scilicet  existen ,  false,  malitioee,  nequissime,  et 
proditorie  fuit  adharens,  auxilians,  et  oomtbr* 
tana ;  et  quod  prvd'  Tbo'  Vaugban  in  execu- 
tion' et  performatione  adhfesionia,  auxiliationis, 
et  comfortationis  susb  pned'  poetea,  soil'  dtcto 
8.  die  Julii,  anno  supradict',  ibidem  super  alto 
man  pned',  ac  infra  joriadiction'  admiralitat' 
Angli«,  airoul  cum  dictis  inimicia  diet'  Dom' 
R^is  nunc,  in  navicnl'  armai'  pmd',  vocat' 
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VaugfaaD,  with  wvend  other  lakw  Imt0n»  did 
levy  war,^d  arm  thetnsehrea  ^^  Arms,  of- 
fensriVe  and  detiensiTe,  and  waa  cruiaiog  on  tlie 
bi^h -seas,  off  of  Dealt  nith  aa  intent  to  Uke 
the  kiDg's  ahtps,  arid  to  kill  and  dostrujr  the 
king's  sutjeeU,  a^tnst  the  doty  of^  his  alle* 
giance,  and  the  peace  of  our  sovereign  lord  the 
king,  hifl  crown  and  dignity.  To  this  indict- 
ment be  has  pleaded  not  guilty.  We  shall  call 
oar  witnesses,  and  prove  the  fact,  and  doiiht 
not  but  vou  wiH  do  year  duty. 

Dr.  UiUetem.  Gentlemcrn  of  the  jury,  yon 
have  heard  the  indictment  opened,  as  alao  what 
sort  of  crime  the  prisoner  at  the  bar  stands 
charged  with,  viz.  That  he,  being  a  subiect  of 
the  crown  of  England,  has,  together  with 
his  accomplices,  armed  himself  in.  a  military 
way,  to  morder  and  destroy  bis  fellow- subjects, 
and  as  much  as  in  bim  lay,  to  ruin  his  native 
country,  by  ruining  the  trade  and  traffic, 
which  is  the  great  support  and  riches  of  the 
nation.  And  that  this  crime  might  be  consum- 
mate, he,  with  bis  accomplices,  has  done  what 
io  bim. lay,  to  dethrone  and  dispossess  his  sa- 
cred majesty  ;  as  well  knowing  it  was  in  vain 
to  expect  to  make  the  nation  uubappy,  as  long 
as  we  enjoy  so  great  and  good  a  pnnce.  80 
that  you  are  to  look  on  the  prisoner  as  an  ene- 
my and  traitor  to  his  own  country  ;    and  not 
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ke  he  guilty  of  the  high-trealod  whereof  he 
Stands  indicted,  or  not  guilty.  -  If  you  find  him 
guilty,  you  are  to  enquire  what  goods  or  cbat- 
tels,1ands  or  tenemenls  be  had  at  ti>e  time  of 
the  high-treason  coiiiraitted,  or  at  any  time 
since.  If  you  find  bim  giillty,  you  are  to  en- 
tire whether  he  fled  for  it.  If  you  find  that 
be  fled  for  it,  yoii  are  to  enquire  of  his  goods 
and  chattels,  as  if  you  bad  found  him  giiilty. 
If  you  find  bim  not  guilty,  nor  that  he  did  fly 
ibr  it,  you  are  to  say  so  and  no  more ;  and 
bear  your  evidence. 

Mr.  Whiiaker.  May  it  please  you,  my  lord, 
and  the  gentlemen  of  the  jury,  the  prisoner  at 
tlie  bar,  Tbonias  Vaugban,  stands  indicted  for 
bigh-treason:  that  whereas  on  the  9tb  of  July, 
there  was  a  war  bet\?een  bis  majesty  the  king 
of  England,  and  Lewis  the  French  king ; 
amongst  other  warlike  preparations  that  the 
-French  king  did  make,  he  did  set  forth  a  ship 
called  the  Loyal  Clencarty  ;  that  the  prisoner 
at  the  bar,  as  a  false  traitor,  did  list  himself 
mboard  this  ship  ;  and  on  the  high -seas,  about 
eleven  leagues  from  Deal,  did  traitorously  aid 
the  king's  eneifjies  to  take  the  king's  ships. 
This  is  said  10  be  against  the  duty  of'  his  alle- 

fiance,  and  the  peace  of  uur  suTereigu  lord  the 
ing,  his  crown  and  dignity.     He  btaiNls  fur- 
ther indicted,  for  that  he,  the  said  Thomas 

*  Le  Loyal  Clencarty,*  ad (uncet  ibidem  existen' 
ltd  quamplnr*  locos  niariiimos  in  eadem  navicul' 
armat*,  vocat'  *  Le  Loyal  Clencarty,*  in  explore- 
tione  (Anglice  cruisinfi,)  ea  iuteutiooe,  ad 
prsBdaod'  naves,  boii',  catall'  et  denar'  ejusdem 
Dom'  Regis,  et  subditor'  snor'  super  alto  mari 
pned\  ac  infra  jurisdiction'  pra^d',  vietaruiij, 
&c.  malitiose,  neqiiissime,  et  proditoric  navi- 
gavit,  contra  ligeanc'  subb  debitum,  contra  pa- 
cem  dicti  Dom'  Regis  nunc,  corou'  et  dignrtat' 
suas,  dec.  necnon  contra  formam  statut'  in 
hujusmodi  casu  eilit'  et  provis',  6cc. 

"  Et  jur*  praed',  pro  diclo  Dotti'  Rege  super 
'sacram'  suum  prsed'  ulterius  privsciii',  quod 
praed'  T.  Van^iiun,  ut  falsus  pro<lilor  contra 
diet'  Dom*  Uey^eru  nunc  Angl',  &c.  suprem' 
'Dom'  suum  ulterius  inacuinans,  practiraus,  et 
tota  vi  sua  intendens  pact  m  et  conimunem  trxm* 
quillitat'  bttjusregni  Anj^V  perturbare,  et  jjuer- 
ram  et  rebellion'  c^)iitra  du'.t'  Dom'  Re^em 
super  alto  mari  pnpd',  ac  intra  jurisdiction'  ad- 
miralitai'  Aug!'  suscitare,  movere,  ct  pvocurare, 
.et  diet'  Dom'  He^em  a  titulo,  hooore,  ik  regali 
nomine,  coron'  imperial'  regui  sui  Angl',  6c 
dominior'  8;joH  super  alto  niari  prced'  deponere 
&  depri%arfs  &  stragem  miserabilem  subdiior' 
ejusdem  Dom'  Regis  nunc  hujus  regoi  sui 
Angl'  super  alto  mari,  ac  infra  jurisdiction'  ad- 
miral' Angl'  preed'  oavigan',  causare  &  pro- 
curare,  prxd'  8.  die  Julii,  anno  regni  dicti 
Dom'  Regis  nunc  7.  suprad',  super  alto  mari, 
circa  14  leucas  a  Deal  distente,  ac  infra  domi- 
nium coron'  An^l',  &i  infra  jurisdiction'  admi- 
ral it  at'  dLiigl'  fuiSi),  malitiose,  diabulice,  &  pro- 
ditoric, vi  -ic  armis,  &c.  cum  quamplur'  al' 
fdlsis  rel>eliib'  6c  prodiiorib',  jur'  prsd'  igoot', 
gueriam  contra  diet'  Dom'  Kegem  Bime  pA- 


ravit,  ordinavit,  levavit,  &gessit ;  6c  quod  idem 
Thomas  Vaughan,  in  executione  6c  perform a^ 
tione  guerr«  6c  proditionis  suas  prsd*  adtunc  et 
ibidem,  scil'  praed'  octavo  die  Julit,  anno  7 
suprail',  su{M»r  alto  mari  circa  14.  leucas  a 
Deal  distante,  ac  infra  jurisdiction'  admiralitat' 
Angl'  in  dicta  uaricul'  armat',  vocat'  *  Le  Loyal 
Ciencnrty,'  vi  6c  arntis,  6cc.  cum  quamplur' 
aliis  falsis  rebellib'  6c  proditoribus,  jur'  pned' 
ignot'  ad  numerum  15.  personar',  modo  guer- 
rino  armat'  6c  armiat',  viz.  tormentis,  &  al'  ar- 
mis, tani  tnvasivis,quam  defensivis,  vi  6c  armis, 
6cc.  false,  malitiose,  6c  prodilorie,  adtunc  6c 
ibidem  congregat'  6c  asaemblat'  existen', 
seipsum  siniil*  armat'  6c  arraiat',  malitiose, 
prodifcor',  6i.  a|ierte  assemblavit  6c  cfnijuoxit ;  6c 
qucHl  prcd'  T.  Vaugban  adtunc  6c  ibid*  in  dicta 
navicul'  arm::t',  vocat'  '  Le  Loyal  Clencarty.' 
cum  dictis  al'  faUis  rebellibus  6c  proditorib' 
(sicut  prsefertur)  assemblat'  existen',  postea, 
soil'  dicto  8.  dhe  Julii,  anno  7.  supradict,'  super 
alto  mari  prsd',  ac  infra  domio'  coron'  Anglia, 
6c  infra  jurisdiction'  admiralitat'  Angl'  piled', 
simul  cum  dictis  al*  rebell'  6c  proditorib',  in  ni- 
vicul'  armat'  pned',  vocat'  ^Le  Loyal  Clencarty,' 
adtunc  6c  ibidem,  ail  quamplur'  locos  maritunos 
in  eadem  navicul'  armat',  vocat'  *  Le  Loyal 
Clencorly,'  in  exploration'  (Angl'  cruUin^)  ea 
iuteutione  ad  prsdand',  spoliand'  6c  asportand' 
naves,  bond',  cat  all',  8c  denar'  dicti  Dom'  Regis, 
6c  subdit'  snor*  super  alto  mari  prsd',  ac  iufm 
jurisdiction' prailict',  vi& armis,  6ce.  malitiose, 
nequissime,  &  proditoric  navigavit,  contra 
ligeane'  sii»  debit',  contra  peoem  dicti  DofH' 
Regis  nimc,  coron'  6c  dignitat'  suas,  due,  nec- 
non contra  formam  slatnt'  in  hajaymodi  ettu 
edit'  6c  proria',  &e." 

a 
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only  so,  bat  ^.one  of  the  wont  and  most  dan- 
gerous enemies ;  siooe  he  being  a  sabjed  of 
these  islands,  was  the  better  able  to  spy  oat  oar 
iveakoessca  and  defects,  and  thereby  to  do  us 
the  greater  mischief.  It  is  not  to  be  expressed 
what  ruin  and  desolation  it  would  bave  caused 
to  this  nation,  had  this  man  and  his  acoom- 
^ices  broufpiit  tlieir  wicked  intentions  to  effect. 
And  all  this  was  done  to  aid  and  assist  the 
grand  enemy  of  Christendom,  and  of  our  own 
country  in  particular,  the  French  kinc^.  There- 
fore, as  you  are  lorers  of  your  kin^  and  coun- 
try, and  voar  fellow- subjects,  whom  the  pri* 
aooer  aad  his  accopDplices  would  bare  destroy- 
ed;  1  am  sure  yon  will  take  care  to  do  the  na-^ 
tion  justice,  and  that  he  be  broug^ht  to  condig'o' 

Jittuishaient.  Gentlemen,  there  is  one  thing' 
iirther  that  I  must  not  omit,  viz.  That  tiM 
prisoner  at  the  bar  being  in  custody  for  these 
▼ery  crimes  about  a  twelve-month  since,  did 
not  think  fit  to  trust  to  liia  innocency,  nor  t» 
bis  pretended  French  extraction,  but  the  day 
before  he  was  to  be  tried,  he  thoaglit  fit  to 
break  prison,  witlidraw  from  justice,  and  run 
bis  country:  which,  though  not  a  confession 
and  full  proof,  yet  is  a  great  evidence  of  bis 
guilt. 

Sol,  Gtn,  (Sir  John  Hawlea.)  May  it  please 
your  lordship,  and  you  gentlemen  of  the  jury, 
tlie  nrisoner  at  the  bar,  Thomas  Vauglian, 
stanas  indicted  for  two  sorts  of  treason :  the 
one  is  for  levying  war  against  the  king,  the 
other  is  for  aidmg  and  abetting  the  king's  ene- 
mies. And  to  prove  the  first,  the  lev)  ing  of 
war,  we  shall  prove  that  he  was  a  captain  of  a 
French  ship,  called  the  Granado,of  St.  Maloes ; 
and  that  with  that  ship  b^  took  and  carried 
away  many  of  his  majesty's  subjects,  and  took 
several  merchant  shios,  and  carried  them  to 
Prance.  We  shall  lixewise  prove  that  he  was 
captain  of  another  French  ship,  called  the 
Loyal  Clencarty,  with  which  he  was  cruising 
off  of  Deal,  where  we  had  several  shi|is  lying 
at  the  same  time:  and  there  he  oeing  on 
board  the  said  ship  Clencarty,  was  taken  pri- 
soner, with  a  commission,  by  which  be  was 
constituted  captain  of  the  Loyal  Clencarty, 
amier  the  hand  of  Lewis  the  French  king.* 

And  to  proTe  him  aiding  and  abetting  to  the' 
king's  enemies,  we  shall  prove  against  him 
this  porticular  fact ;  that  he  and  his  accom- 
plices did  HI  the  year  169S,  come  to  London, 
and  went  to  Tower- wharf,  to  enquire  what 
wsaels  were  ready  to  go  dowp  tiie-  river ;  and 
there  was  one  laden  with  piece-goods,  and  he 
put  himself,  and  several  other  of  his  accomplices 
mto  this  Tessel,  to  go  down  the  river;  but  they 
bad  contrived  the  matter,  and  boNight  it  so  to 
pass,  that  thev  fell  on  those  men  who  bad  the 
government  of  the  ship,  and  carried  away  this 
vessel  to  France.    Now,  if  this  he  true,  the 

*  *<  The  fact  wliether  war  or  not  is  triable 
hy  the  jury,  and  public  notoriety  is  sufficient 
e:vidence  of*  the  fact."  Foster's  Discourse,  1. 
o.  9,  s.  IS.  Peake's  Law  of  Evidence,  c.  9, 
9.  S.    East's  Plena  pf  the  Crown,  c.  8,  s.  30. 


priaoiier  is  ccrtaioly  gaihy  of  aiding  the  king's 
enemies:  and  to  prove  he  was  guilty  ol*  thia^ 
WB  will  prove  to  you,  that  even  in  France, 
where  he  was  at  perfect  liberty,  be  owned  he ' 
was  the  contriver  of  all  this,  and  that  he  had 
a  thousand  pound  for  his  vhnre  of  what  was 
taken  from  our  merchants.  If  we  prove  these 
two  facts  against  him,  1  doubt  not  but  you  will 
find  bini  guilty.    We  will  call  our  witnesses.   * 

CI.  of  Art,    T.  Eglington,  Kich.   Crvnicb, 

Samuel    Oldham,  John    Hub,   Noden. 

(Who  appeared,  and  were  sworn.) 

Vaufihan.  With  subniiBHion  to  your  lord^ 
ships,  and  the  honourable  bench,  I  beg^  that 
they  may  be  put  asunder,  out  of  bearing  of 
one  another. 

L,  C,  /.  Let  it  be  so ;  though  you  cannot 
insist  upon  it  as  yopr  right,  but  only  a  favour, 
that  we  may  grant.  * 

Mr.  Cowper.  Set  up  Richard  Crouch.  la 
your  name  Riohard  Crouch  ? 

Crouch.  Yes,  Sir. 

Mr.  Cowper.  Give  my  lord  and  thejury  an  ac- 
count of  what  you  know  of  the  ship  Coventry 
taking  of  the  Clenca^y,  and  what  vou  know 
concerning  the  prisoner  at  the  bar  in  taking  of 
her.^ 

Crouck.  We  weighed  onr  anchor  about 
four  o'clock. 

Mr.  Courper,  Where  were  you  ? 

CroifcA.  At  the  Nore. 

Mr.  Coicper.     lu  what  ship  ? 

Crouch.  The  Coventry.  After  we  had  h^ea- 
under  sail  a  matter  of  an  hour,  we  came  to  an 
anchor  with  a  little  wind ;  so,  sir,  this  Thoous 
Vaughao  met  with  a  couple  of  pinks,  they 
were  small  vessels,  that  he  de^^igneil  to  take ; 
but  he  saw  us,  and  so  lay  by  all  uight. 

Mr.  Cowper.  Who  lay  by?  • 

Crtmch.  Thomas  Vaughao,  the  prisoner  al 
the  bar. 

Mr.  Cowper.  In  what  vessel  was  he? 

Crouch.  In  a  two- and -twenty- oar  barge ; 
he  lay  by  at  the  Gun-fieet:  The  next  morning 
we  woigheil  anchor  at  day-light ;  we  saw  him, 
and  cha:>ed  after  him,  and  we  made  thenii,  and 
he  made  us;  and  we  mride  what  baste  we 
could,  and  coming  up,  we  fired  a  gun  at 
him,  and  then  we  Hred  another,  and  tlien  we 
went  ashore. 

Mr.  Corcper.  What  do  you  mean  that  be 
run  his  vessel  on  the  sands  ? 

Crouch.  Yes;  and  then  we  fired  another 
gun  at  him,  and  then  he  got  off  again  ;  and 
then  we  fired  iinother  gun,  and  could  not  bring 
him  to,  and  then  he  t^et  off  the  sands  again ; 
and  when  we  came  up  to  him,  we  msnnefl  our 
long-boat,  and  pinnace,  and  barge,  and  had 
him  at  last.  When  he  came  on  hoani,  he 
said,  I  cannot  deny  but  I  am  an  Irishman, 
ami  that  my  design  was  to  burn  the  sliijis  at 
the  Nore. 

Mr.  Covcptr.  Did  he  himself  confess  it? 

« 

*  See  Peter  Cook's  Case,  p.  311,  of  the 
present  volom^ ;  and  Peake's  Law  of  Evidence 
as  there  referred  to. 
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CrmeL  Ym,  Im  dad;  IImI  ii  the  mao,  1 
know  btm  well  MMmgb. 

L,  C.  J.  WImd  yoa  took  Ua,  n  wbal  ibtp 
wftsjoQ? — Crone*.  In  the  Covaotiy. 

X.  C.  J.  Ovi  of  wbattbip  woo  beUken  ? 

Crtmck,  Tht  two-oad- twenty  •oor  bvge. 

L.C.J.  What  ship  diii  be  behMig  to  ? 

CfvucA.  1  reckoa  it  was  mj  kni  Bareley^k 
^baiire. 

L.  C.  J.  Who  did  It  belong  to  then  f 

Cnmek,  To  tbe  kiog  of  France. 

J*.  C.  J.  What  ^ompaov  was  there  in  her  f 
How  many  men  bad  tbe  aloard  ? 

Crouch.  About  fife^and-twenty  bands. 

Mr.  Comp€r.  Did  yoa  ever  bear  btm  say  any 
thing  uf  a  commission  be  bad  ? 

Cnmck,  1  heard  he  bad  a  French  oommis*' 
mission,  bat  I  did  not  see  it. 

Mr.  Cowper,  Did  you  bear  bim  say  any 
tbingofitr^CroifcA.  No. 

Mr.  Comper.  But  he  toM  yoa  bb  design  waa 
to  bum  tbe  ships  at  tbe  Nore  ? — Crtmek.   Y<s. 

Mr.  Comper,  What  ships? 

Crouch,  The  English  ships;  there  were 
several  ships  there  then. 

L:  C.  /.  Were  there  no  Frenchmen  aboard 
tbe  barffe  f — Crouch,  No,  that  I  can  tell. 

Mr.  lechmere.  From  whence  did  he  come, 
from  Enghmd,  or  France  ? 

Crouch.  From  Calais  in  France. 

L.  C.  /.  Prithee  hear  me,  This  two-and- 
twenty -oar  barge,  did  it  belong  to  any  other 
nhip  ? 

Crouch.  No,  not  that  I  can  tell. 

L.  C.  J.  Did  he  call  that  vessel  the  Loyal 
Clencarty  ? — Crouch,  Yes,  my  lord. 

Then  Edmund  Courtney  was  called. 

Sol.  Gen.  Mr.  Courtney,  prsv  tell  my  lord 
tbejory  what  you  know  of  the  going  away 
of  a  Custom  ■  house  boat  ? 

Courtney,  1  will  tell  you,  if  yon  please. 

Mr.  Phippt,  My  lord,  1  thmk  they  ought 
not  to  eiamioe  to  that,  because  it  is  not  laid  in 
the  indictment.  The  carrying  away  of  the 
Custom  house  barge  is  not  mentioned  in  the 
indictment ;  and  by  the  new  act  for  regulat- 
ing triads  in  cases  of  trrasoD,  no  evidence  is  to 
be  admitted  or  given  or  any  ovei-t-act,  that  is 
not  ezitressly  laid  in  the  indictment. 

L,  C,  J.  Nothing  else?  Suppose  a  man  be 
indicted  for  levying  war  a«;ainst  tbe  king,  or 
adhering  to  the  king*s  enemies,  cannot  they 
prove  sny  act  that  mskcs  out  a  levying  of  war, 
or  an  adherence  to  the  king's  eiiemies? 

Mr.  Fhipps,  With  submissio,  not  by  that 
act,  my  lord,  unless  it  be  laid  in  the  mdict- 
ment. 

L.  C.  J.  Levying  of  war.  b  the  treason  ; 
mav  tliev  not  prove  tliat  levying  of  war, 
without  6eing  con6ned  to  any  apecial  or  parli> 
cutar  act  ? 

Mr:  Phipp$.  With  submission,  bv  tbe  25lh 
of  £dw.  3.  levying  of  wsr,  as  well,  as  ima- 
gining the  death  of  the  long,  mtisi  have  the 
overt  acts,  that  are  to  prove  it,  expressed  in  the 
indictment    - 


Zh  C.  /.  lievymg  of  war  is  to  overt-net 
8oL  Gsa.  The  btmoess  of  overt- acts  »,  where 
the  compassing  and  im^ining  the  kmg's  destb 
ia  a  crime  in  qneatMNi ;  and  this  most  be  dts^ 
covered  by  overt-acta.  But  if  treason  be  fal* 
sifying  of  tbe  king's  money,  tbk  ia  treason ; 
but  there  can  be  no  overt-act  of  that,  for  that 
is  sn  overt-ad  itself;  but  there  most  be  an 
overt- act  to  prove  the  compaasmg  and  ima- 
gming  tbe  death  of  the  king,  and  m  no  other 
aort  of  treason. 

L,  C.  J.  Levying  of  war,  that  n  an  overt 
act;  so  b  adhering  to  the  king's  enemies. 
Now  compassing  ami  ima^aing  the  death  of 
tbe  king  b  hot  an  overt  act  m  itadf,  hot  b  a  se- 
cret ionagination  in  tbe  mind,  and  a  pnrpose  in 
tbe  besrt ;  hot  there  must  be  external  acta  to 
discover  that  imagination  and  purpose. 

Mr.  Phipp§.  What  b  the  meaning  of  tbe 
new  act,  then,  that  there  shall  be  no  evidence  of 
any  overt  act,  but  what  b  hud  in  the  indictment  ? 

ILCJ,  What  overt  acta  are  there  in  cfip« 
ping  and  coining  ? 

Mr.  Phippi.  That  b  not  within  the  new  act 
ofparUamenL 

L,  C.J.  Thatbmosttme;  theoneb  excepted, 
the  other  ia  not  comprehended :  but  the  qoea« 
tion  b  upon  the  statute  of  85  Ed.  S,  to  which 
tbe  late  act  doth  refer.  Now  proving  an  ad- 
herence to  the  king's  enem  v  b  proving  an  overt 
act.  Soppoae  it  be  tbe  killing  of  the  cbanoel-* 
lor,  or  treasurer,  or  judge  in  the  esMCution  of 
his  office,  whst  overt  acts  will  yon  have  then  f 
Adhering  to  tbe  king'a  enemiea,  b  a  trsaaon 
that  consists  in  doing  an  overt  act. 

Mr.  Phipps,  Yes,  my  kwd,  I  take  it  that  it 
is ;  for  tbe  new  act,  by  sayingi '  that  no  evi- 

*  dence  shall  be  admitted  or  any  overt  act  that 

*  b  not  exprettly  bid  in  the  indictment,*  naat 
be  intended  of  such  treasons,  of  which  by  law 
overt  acts  ought  to  be  laid.    Now  tlie  kiUmg  of 
the  chancellor,  or  treastuer,  or  judge  in  the 
execution  of  bis  office,  are  not  such  treaaons  of 
which  it  was  necessary  to  by  any  overt  acts  ia 
the  indictment,  and  so  not  withtu  tbe  meantny 
of  tlib  new  law.     But  levying  war,  and  ad- 
hering to  the  king's  enemies,  which  are  the  . 
treasons  in  thb  imiictment,  must,  by  tbe  ex- 
Itress  purview  of  25  ^il.  3,  be  proved  by  overt 
acts,  which  are  to  be  alledged  in  the  indictment. 

Sol,  Gen.  Tbe  new  act  does  not  ahcr  the 
law  in  thb  particubr ;  what  was  law  belbre,  is 
law  now  ;  it  leaves  the  overt  acts  aa  they  were 
before ;  and  it  ssys  not  that  an  overt  act  need 
to  be  expressed  where  it  was  not  needful  beiere. 
Now  if  a  man  be  indicted  for  compassing  the 
death  of  a  private  person,  there  ooght  to  be 
some  overt  act  to  prove  his  design ;  hot  if 
there  be  an  indictment  for  murder,  there  needs 
no  other  overt  act  to  prove  it,  hut  the  murder 
itself. 

L,  C.J,  But  the  force  of  the  objectieB  lien 
in  this,  via.  to  say  a  man  ksvied  war,  or  ad- 
hered to  the  king's  enemies,  b  no  ffood  indict*' 
ment ;  but  it  is  necesssry  to  alleoge  ia  what 
manner  he  levied  war,  oir  adhered  to  the  king'e 
enemies ;  as  that  he  appeared  ia  each  a  warwe 
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%  or  did  adbere  toflod  uMt  the  kiDg's 
coemief ,  bj^  joiniog  fbrcea  with  them,  or  other* 
wise  usitting  them,  or  eonfederating  with 
them;  that  must  be  sptetfied.  Bat  if  you  in- 
dict a  msh  generslly  for  adheriiig  to  the  Icing's 
enemies,  and  not  say  how  end  in  what  manner 
be  did  adhere  to  them,  that  is  not  a  good  in* 
dictment ;  therefore,  if  you  particularize  what 
coemies,  and  how  and  in  what  manner  he  ad- 
hered to  them,  no  evidence  can  be  given  of  any 
other  kind  of  adherence,  but  that  which  is  so 
^eeifted  in  the  indictmcDt* 

Sol.  Gen,  Then  we  most  put  all  our  efi- 
denoe  into  the  indictment. 

Mr.  Fkippt.  So  you  roust,  as  to  the  overt 
acts. 

Sei,  Gtu,  That  will  be  the  same  thing  as  to 
•put  in  al)  ear  evidence,  if  we  must  give  evi- 
dence of  no  overt  set  but  what  is  expressed  in 
the  indictment.  But  I  do  not  take  it,  that  the 
act  rsquires  all  overt  acts  to  be  put  in  the  in- 
dietaient. 

Mr.  Phippi.  The  act  says  so.  Suppose  yoit 
had  left  out  the  overt  act,  would  the  indictment 
have  been  good  ? 

Sol.  6m.  We  did  not  intend  to  put  in  all  the 
oi^ert  acts,  but  only  what  related  to  that  part  of 
.Ihe  treason. 

Mr.  Phipps.  The  treason  must  be  proved  by 
overt  actSfe  and  the  overt  acts  that  ph>ve  tlie 
IrsisoD  must  be  mentioned  in  the  indictment. 

SoL  Oen.  What!  the  overt  acts  of  the  tree- 
nns  hdbre  mentioned,  as  oounterleiting  the 
king's  money,  and  the  like,  are  all  to  be  men- 
timiedr 

X.  C.  J,  Consider,  if  yon  can  make  that  a 
good  indiotlnent,  to  say,  that  the  prisoner  ad- 
Mvad  to  the  king's  enemies,  without  mention- 
ing any  overt  acts  to  manifest  such  an  adhe- 
KBce,  then  your  answer  to  Mr.  Phipps  is  full ; 
km  If  it  he -not  a  good  indictment,  without  al- 
ledging  narticalar  iwfts  of  adherence,  then  it 
aeeeoBarily  foUows,  that  if  particulars  are  al- 
Mged,  and  von  do  not  prove  them  as  is  al- 
Mttnd,  you  have  failed  in  the  indictmeut,and 
so  his  obiectioa  vriH  lie  hard  upon  you. 

SoL  Gem,  My  lord»  we  framed  our  indkA- 
Quent  aeeoMing  to  the  letter  of  the  statute. 

L.  C  J.  In  compassing  the  death  of  the 
king,  yon  must  shew  how  that  is  manifested 
by  the  overt  ads. 

&I.  Gen.  Bat  compassing  and  imagining 
must  be  discovered  by  some  overt  acts. 

L.  C.J.  IW2y.  Tm  is  a  doubt  I  have  often 
thought  of:  1  thought  it  most  natural  that  the 
Wd  overt  act  shonkl  relate  to  tlie  first  article, 
m. «  compassing  and  imagining  of  the  king's 
•  death  :'  For  overt  act  seems  lo  he  opposed  to 
•omelking  of  a  contrary  nature ;  ace  is  opposed 
properly  to  thought,  overt  is  prOperiy  opposed 
to  secret.  And  that  sort  of  treason  consisting 
in  oecMt  thovght  and  internal  purpose,  cannot 
bo  known,  tried,  and  judged  of,  without  being 
disclosed  apd  manifested  bf  some  external 
open  net:  wherefoi^ it  is iiertmeot  and  reason- 

>     ll      ■  I     ^1  ■  ■  1 1    ■  ■   ■  I        ■■         I        ■■■  ■■  ^ 
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able,  in  order  to  attaint  a  man  ^  sudr  treason^ 
that  the  indictment  should  charge  and  set  forth 
the  act,  as  well  as  the  thought'. .  And  so  it  hath 
been  used  to  be  done. 

But  such  Order  or  manner  doth  not  seem  so 
natural  or  necessary,  in  framing  indtctmenta 
for  other  treasons,  where  the  treason  consists  in . 
visible  or  discernible  facts,  as  levying  war,  &c. 

Nevertheless,  I  think  an  overt  act  ought  to 
be  alledged  in  an  indictment  of  treason  mr  ad> 
heritig  to  the  king's  enemies,  giving  them  aid . 
and  comfort.*  And  the  overt  act  or  acti,  in 
this  case,  ought  to  be  the  particniar  actions, 
means,  or  manner  by  which  the  aid  ami  com- 
fort was  given. 

My  lord  Coke  declares  his  opinion  to  this 
purpose.  His  words  (whk;h  I  md  out  of  his 
book  here)  are  these :  *<  The  composition  and 
connection  of  the  words  are  to  be  observed," 
vis.  rthereof  be  attainted  by  overt  deed.! 
"  Thiis,"  says  he,  **  relates  to  the  several  and 
distinct  treasons  before  expressed,  and  espe- 
cially to  the  compassing  and  imagining  of  the 
death  of  the  king,  &c.  for  tliat  it  is  secret  in  the 
heart,  &c."  Now  the  articles  of  treason  before 
expressed  in  the  statute  of  25  Ed.  3,  are  four* 
1.  Compassing,  &c.  3.  Violating  the  queen» 
Sec.  3.  Levying  war;  and,  4.  This  of  ad- 
hering, ^c.  (And  yet  it  is  hardly  possible  to 
set  forth  any  overt  act  concerning  the  second, 
otherwise  than  the  words  of  the  statute,  that 
article  expressing  so  particnlar  a  fact). 

I  do  observe  also,  that  these  words  **  being 
thereof  atuinted  by  overt  fact''  do,  in  this  ala- 
tute,  immediately  follow  this  article  of  adhering, 
&c.  And  it  would  be  a  gteat  violence  to  con- 
strue them  to  refer  to  the  first  article  only,  and 
not  to  this  last,  to  which  they  are  thus  con- 
nected. If  they  are  to  be  restrained  to  a  Sin^ 
article,  it  were  more  agreeable  to  the  strict 
roles  of  construing,  to  refer  them  to  this  of  ad- 
hering only. 

L.C.J.  That  which  I  insist  on  it  this  s 
Whether  the  indictment  wonld  be  gjjod,  without 
expressing  the  special  of  ert  act  ?  if  it  be,  then 
this  is  a  surplusage,  and  we  are  nOt  confined  to 
it ;  but  if  it  be  not  a  good  indictment  without 
expressing  it,  then  we  are  confined  to  it. 

Mr.  Phipps.  I  believe  Mr.  Solicitor  never  saw 
an  indictment  of  this  kind,  withoat  an  overt 

act  laid  in  it.        '  .  . . ,     - 

L.  C.  J.  Can  you  prove  the  fiicts  laid  hi  thn 
indKtment  ?  fiir  oertainly  the  indiotmont,  with- 
out roenlioning  pardcofar  acts  of  adherence^ 

wDttM  not  be  goml. 

Mr.  CoKSfT.  Yes,mykird;  and  aa  to  the 
evidence  befbre  you,  we  would  only  offer  thia^ 
whether  in  this  case.  If  the  indictment  were 
laid  generally,  fiw  adhering  to  the  king's  ene- 
mies in  one  place,  and  hi  another  place  levymg 
of  war,  and  nothing  more  partieular,  it  would 
be  good?  I  doobt  it  would  not.  But  when 
there  is  laid  a  particnlar  act  of  adhering,  wo 
may  gif«  in  evidence  matter  to  strengthen  the 
dir«et  proof  of  that  particular  act  of  adhering 
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to  tiM  Inas's  «Mnii«i,  ibovgh  thai  aitter  h% 
Dol  spMsifiy  kid  in  tb«  MidOMiil:  fortlie  ad 
gwt  oalv  to  Ihifly  Ibal  the  pritoner  iball  not  bt 
coDTidM,  onloM  yoo  prove  tfuntt  hin  Ibo 
0f«rt  nets  iMcnllir  bid  in  the  indidBMiit ;  Imt 
WtMthcr  it  shnll  nol  be  houd,  to  mnko  tho  othor 
orert  ad  which  is  laid,  the  Bwre  j^rohaUeP 
Mow  we  haTe  kid  a  special  orert  act  m  the  in- 
dictment ;  and  we  have  pradnosd  endeaee  of 
it.  and  we  woahl  prodooe  likewiM  collateral 
avidenoe,  to  iadaoe  a  finiier  belief  of  that  spe- 
cial orert  act,  bj  sbewui|f  yoo  that  he  hath 
Miade  it  his  practice,  during  the  war.  to  aid  and 
assist  the  kii^^  enenncs :  hat  if  the  jory  do 
not  find  him  guflty  of  the  special  overt  acts 
laid  in  the  imlictiMot,  they  eanaot  find  him 

GiiHy  bv  the  proof  of  any  other  overt  act  not 
d  in  the  indictment.  But  if  we  prove  he  has 
wade  this  his  practice,  in  other  instances, 
daring  the  war,  whether  that  pfoof  shall  not 
hereoeived? 

Mr.  Pkippt.  My  lord,  I  dewre  the  act  may 
he  read.  It  eipressly  contradicts  w)iat  Mr. 
Cowpcr  says ;  for  it  says,  that  no  evidence 
ahall  be  ^en  in  the  overt-act,  that  is  not  ex* 
pramly  kid  in  the  indictment 

The  Act  was  read. 

.  L^C^J.  That  is,  yon  may  give  evidence  of 
an  overt*act  that  k  not  in  the  indict«ftent,«if  it 
xCondoeetoi^veoDethatkinit  And  if  con- 
salting  to  kill  the  long,  or  rsise  a  reheOion,  k 
kid  in  the  indictment  you  may  give  m  evi- 
dence an  acting  in  pursuance  of  a  consult,  that 
is,  an  evidence  that  they  agreed  to  do  it : 
though  that  doing  of  the  thiiig  is,  of  itself  ano- 
ther ovsii-act,  but  it  tcnda  to  prove  the  act  laid 
in  the  indictment* 

.  Mr.  PkippB.  The  overt-act  laid  in  thk  m- 
dtctmeot,  is,  bkeniisiag  mthe  CkncaHy ;  and 
tbkeireit-aot  yon  would  prove,  k  no  evidonce 
of  that  nor  rekteslo  it,  bat  itk  a  distinct  overt- 
act  of  teelf.. 

i^  C.  J.  Yen  cannot  gire  evidence  of  a 
distinct  act  that  has  no  ratation  to  the  overt- 
act  mentkned  in  the  indictment,  though  it 
shall  conduce  to  prove  the  ssom  species  of 
treason.f 

Mr.  Cowpcr.  We  would  apply  thk  proof  to 
.the  QVfft-aet  kid  in  the  indictment 

L,  C.  /.  Any  thing  that  has  a  direct  ten- 
dency to  it  yon  BMiy  profc. 

Mr.  Cemfer.  We  hare  kid  the  overt-act, 
that  he  did  voluntarily  put  himodf  on  board  thk 
vcMel  ot'tbe  French  king,  the  Loyal  ClenoM^, 
and  did  goto'sca  in  her,  and  emise,  with  a  de- 
s^  to  take  the  iriiipa  o/^he  king  ef  Engknd, 
and  hksttbjects.  Now  partof  the  overt-act  is,  I 
hk  intention  in  the  act «  cruising  ;  we  do  not 
chargehim  with  taking  one  ship;  so  that  bk 
intention  k  amember of  the  overt-act ;  and  it 
BMB*  be  proved,  to  BMke  hk  cmkkg  criminal, 
that  be  designed  to  take  the  ships  of  the  kii^ 
of  England.    Now  we  think  it  a  proper  inten- 
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tko,  lo  shew,  that  daring  thk 
after  the  time  of  the  treason  laid  in  the  indict* 
mcnt, he  wasa  craiser  upon,  and  taker  of,  the 
kkg's  ships ;  and  thk  fortifies  the  direa  pro^f 
given  of  the  intention. 

X.C.  J.  1  cannot  agree  to  that,  becaoaeyoa 
go  not  about  to  prove  what  he  did  in  the  veessi 
sailed  the  Loyal  Clencarty  9  hut  that  he  had 
an  intention  to  commit  depredation  on  thekiny'a 
subjecti:  so  be  might,  but  in  another  ship* 
Now,  becauaea  man  has  a  design  to  commit 
depredation  on  the  Ium's  sul^ects  in  one  phtp, 
docs  thai piove  hahadan  mtentkn  mdo  it  m 
anotherf* 

Mr.  Fhifp%.  He  was  cruising  in  the  Ckn- 
carty  ;  that  k  the  overt-act  laid  in  the  indict^ 
men!  I  and  the  overt-act  Ton  vronld  produce  is, 
hk  bong  in  another  veael. 

Im  C.  J.  Go  on,  and  shew  what  he  did  in 
the  Clencarty.  You  the  prisoner,  will  yon  ask 
thk  man  any  ^nestionsP 

Mr.  Phippi.  Crouch,  you  said,  that  the  pri- 
soner did  say  he  coold  not  deny  but  he  was  an 
Irishoun;  bow  came  you  to  tuk  about  it  f 

Crouch.  He  said,  I  cannot  deny  but  I  am 
an  Irkhman* 

IvC.J.  Did  he  say  he  was  an  IrkhmanP 
What  were  the  words  he  used  f 

Crouch.  He  told  the  Iknienaat  he  was  an 
Irkhman. 

Mr.  Ph^^  What  discouna  was  there  ? 
How  came  he  to  say  that  .^ 

Cnmoh»  I  went  by  only,  and  beard  the  wpffda 
spoken  to  the  lieiitenant. 

X.  C.  J.  Did  he  speak  Englkh  ? 

Crouch.  Yes,  my  lord. 

X.  C.J,  Ifhe  snake  English,  that  k  aoasa 
evidence  he  k  an  £nglkhman^  though  the  eon- 
tranr  may  be  proved  by  him. 

Vaugimn.  That  would  no  more  piove  ma 
an  Engjishman,  than  if  an  Enfflkhman  wsk 
in  France,  and  could  spesk  French,  would 
prove  him  a  Frenchman,  because  he  could 
speak  Frsttch. 

L.  C  X  You  shall  be  heard  by  and  l^e  to 
say  what  you  will  on  your  own  behalf. 

Mr.  Phipp$.  Were  there  any  Frenchmen  on 
board  the  Clencarty  f— Croiicil.  Noi  Sir. 

Mr.  Phipp$.  nx.  Vaughan,  wiU  you  ask 
him  any  questiens  yooeieu  ? 

Mr.  Camper,  Call  T.  Nodes. 

Featf  Aen.  How  dkl  yon  know  that  there 
were  no  Frenchmen  aboard  P  Did  I  addnsa 
myaetf  toyon  when  I  came  aboard  P 

CroncA.  No,  Sk. 

Vmf^hem.  Did  I  not  addreas  mysdf  to  tha 
caotam  whoi I eame aboard P  Howcaamlla 
idlyott  I  was  an  IikhoMn  P 

Crouch.  They  were  all  SoolDhflMn,Sivltdb» 
men,  and  Irishmen. 

Ur.  Phippt.  Mr.  Vaivfaan,  you  need  nsi 
take  up  the  tioM  of  the  oonrt  abasi  that 
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Mf.  Cmfptr*  Yoa  nwy  go  Oft. 

Sol.  Gen.  Did  the  prisoDer  own  Aot  hetctc^ 
hj  Ibe  French  ksnfr'B  commiMioii  P  Did  you 
Inww  any  thing  of  his  btving  a  French  com* 


•CfWMrA.  Yee,  I  heord  he  had  one,  hut  I 
not  aee  it ;  bat  I  heard  so  by  the  company. 

X.  C  J.  Wefe  there  nify  Frenchmen  aboan)  f 

Cnmck.  No,  nottbnt  I  know  of.  They  were 
Dutchmen,  and  Englishmen,  and  Scotchmen 
mnd  Irishmen. 

Mr.  Camper,  Call  T.  Noden.  (Who  a|H 
peered,  and  was  sworn.)  Do  yon  gife  my  lord 
nnd  the  jui^  an  account  of  takiing  Ibe  vessel, 
called  the  two  -and- twenty-oar  barge. 

Noden,  Lut  year,  about  June  or  July,  ta 
the  beat  of  ray  remembrance,  I  belonged  to  bis 
■uirMty's  ship  the  Coventry,  and  We  took  the 
two-and-twentv-oar  barge. 

X.  C.  J,  How  many  Dutchmen  were 
nhoard?*.-^odbi.  I  do  not  know  «f  above  one. 

L.  C.  J.  Treby.  What  were  the  rest  ?  Were 
Ibereany  Frenchmen  ? 

Noden.  Yes,  there  were  several  Franchmen 
aboard.  I  belonged  to  the  Coventry ;  and  as 
w«  were  sailing  by  the  Nore,  and  the  Gnnfleet, 
nor  captam  spied  a  small  vessel  sailing  bv  the 
sands,  and  he  supposed  her  to  be  a  French  pri- 
irateer,  and  he  fired  a  gun  to  make  them  bnag 
to,  and  they  did  not  obey  ;  and  at  last  fired  a 
gun,  shot  and  all,  and  they  would  not  eome  to. 
Then  the  captain  ordered  to  man  the  boat,  and 
row  aflar  them :  ao  the  baige,  and  pinnace, 
and  long-boat  were  manned,  and  they  came 
pretty  near  them.  This  barge  we  took,  was 
aground  also ;  and  they  got  her  afloat,  and  she 
run  aground  again :  and  as  they  were  aground, 
most  of  them  out  of  the  boat,  our  long-boat 
strack  aground,  and  waded  after  them  near 
half  a  league ;  and  when  we  came  to  the  barge, 
4here  was  this  captain  Vaughan,  and  two  or 
three  and  twenty  more ;  and  there  was  two 
Dutchmen,  and,  as  I  apprehended,  aome 
Frenchmen.  There  was  In  her  a  blunderbuss 
and  small  arms,  and  a  considerable  quantity  of 
hand'graoadoes. 

X.  C.  J.  What  vessel  was  you  aboard  ? 

Noden.  The  Coventry. 

8oL  Otn,  What  countryman  did  captam 
^ioffhan  say  he  was  P 

Isoden.  I  did  not  hear  any  thing  of  it.  Our 
captain  examined  the  Dutchmen  what  coun- 
tryman the  commander  was,  and  be  said  lie 
was  an  Irishman  ;  but  I  did  not  hear  it  myself. 
When  captain  Vaughan  was  broogbt  aboard 
the  Coventry,  I  was  put  aboard  the  prize  we 
bad  taken. 

Mr.  Qowper.  Had  you  any  diaconree  with 
captain  Vaughan  P—lVo(^.  No. 

X.  C.  X  Did  they  endeavour  to  take  your 

Noden,  No,  but  endeavoured  to  getaway 
fi^mos. 

X.  C.  X  What  guns  or  ammtinition  had 

tfteyf 

Noden.  I  cannoitcD  particularly  3  ^lerewaa 
baga^  tvnry  man  hM  a  oar- 
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tridge  btgi  and  thsta 
■adoca. 

Mr.  Wkitoker.  What  fire-arms  had  they  r 

Noden.  1  cannot  say  bow  many;  bnlmej 
had  ronakets,  and  pi^ols,  and  two  btunder^ 
busses. 

Mr.  Csraprr.  Did  yon  nndentand  whcoca 
this  bhip,  tne  Loyal  Clencarty  cameP 

Noden.  The  DutchmeDsan  they  came  from 
Calais.  As  near  as  I  can  gness,  wo  sfded 
them  about  eleven  o*cloch,  and  wo  wdghcd 
anchor  in  the  afWnooo,  on  Sabbath-day,  and 
they  took  us  lo  be  a  hff  bt  collier,  and  endear 
voured  to  board  us,  asthe  Dntobman  aaid ;  hut 
when  they  knew  what  we  were,  they 
voiN-ed  to  escape  from  us. 


Mr.  Comfor.  Call  Sam.  Oldham.  (Who  ap- 
peered,  and  was  sworn.)  Mr.  Oldham,  waf  yaa 
aboard  the  Coventry  when  aha  took  the  ship 
caHedthe  Clencarty  f -Oldham.  Yes,  IwaS. 

Mr.  t^aarper.  Fray  give  an  accoont  what  yn« 
thserved  of  the  priaontr  T.  Vaughan  then  r 

Oldkmn.  We  weighed  onr  aaobor  fiiat  at  dm 
Buoy  and  Nora;  so  we  saw  a  pviaa  in  tbii 
nioroing;  the  captain  aaid  k  was  a  P'hi^t 
and  we  madeaail  al^cr  him,  and  they  tan  on 
the  Goodwin  Sands :  and  the  caotain  ssolng 
the  barge  run  agrouad,  we  fired  at  her  to 
bring  her  to ;  we  fired  a  second,  and  sha 
would  not  come  to,  but  ran  aground  agaip* 
When  ahe  waa  agroand,  bv  the  captain's  order 
we  manned  ourboats,  and  out  we  .went  after 
her. 

Mr.  Cowper.  Did  yon  take  her  ? 

OMam.  We  went,  and  onr  )ong4Mal  ran 
aground;  I  waa  in  the  lang-hoat,  and  wn 
waded,  1  believe,  a  mile  and  hMf  after  her. 

X.  C.  X  What  Frenchmen  wereaboard  ?    • 

OUUuun.  1  cannot  just^sitf  whttlifr  than 
were  any. 

X.  C.  J,  Were  them  any  ? 

Oldham.  I  think  one  or  two. 

Mr.  Copper.  Were  there  any  Dankirkers  or 

Walloons  aboard? 

Oldham.  There  was  a  Dutchman,  who  tb<^ 
called  a  Flemiog ;  and  I  discoursed  hiqu. 

X.  C.  J.  How  many  outlandisb  men  were 
there  aboard  ?.  Was  there  a  doseo,  or  how 
many  i—Oldham,  I  cannot  say  the  quantity. 

Mr.  Camper.  Was  there  more  than  two  or 
three  f—OUliam.  Yes,  more  than  two  or  three. 

X.  C.  X  What,  foreigners  ? 

Oldham.  Yes,  And  there  were  two  Eng- 
lishmen. 

Mr.  Camper.  What  did  yon  observe  of  thn 
prisoner  at  the  bar,  at  the  taking  of  the  ship  f 

Oldham,  I  did  not  come  aboard  along  with 
the  prisoner,  but  with  his  man ;  andf  hia  man 
said  he  was  an  Irishman,  and  that  he  waA 
commander  of  the  boat. 

Sol.  Gen.  What  waa  their  design  in  that  ship 
Clencarty  ^^-4)ldham.  I  cannot  tell  that. 

Mr.C&9per.   Did  they  r^abt  b  their  betag 

taken? 
Oldhmn.  I  cannot  tell  that ;  I  nw  no  arm*. 

Mr.  Camper.  You  w«ra  in  the  action;  wap 

iMra  any  tinwanos  naoar 
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Oidkmn.  IfawQoresittaiioe;  ttcy  offered 
to  run,  they  were  aground  once,  and  got  off 
•gatD. 

Air.PA^A  You  aay  there  were  foreigners; 
what  GonntrjrmcQ  did  you  beliere  those  fo- 
reigneni  to  be  ? 

Oldham.  I  cannot  justly  say,  I  beUeTe 
Dntchnieo. 

X.  C.  J.  How  Dsany  Dutchmen  were  there  P 

Oldham,  i  cannot  say. 

Dr.  Oldi$h,  But  you  said  there  were  some 
two  or  three  Frenchmen,  and  that  they  spoke 
French ;  do  you  understand  French  ? 

Oidhim.  No,  Sir. 

Jh.Oidiih,  Then  ho w^  do  you  know  they 
were  Frenchmen,  and  spoke  French  ? 

Oldkam.  Thev  said  thev  were;  they  did 
Bot  speak  Engtisli ;  several  of  the  ship's  com- 
pany said  they  were  French. 

JLC^J,    If  they  were  all  Dutch roea,  and 

Sipear  in  a  hostile  manner  against  the  king  of 
ngland's  subjects,  they  are  enemies,  though 
'we  are  in  league  with  Holland,  and  the  rest  of 
the  serea  provinces. 

,  Mr.  Pktpp$,  The  Indictment  runs,  That  the 
Frendi    Uufr,  *  quandaiq  Navioulam   vocat, 

*  The  Loyal  Ulencarty,cam  quamplurimisSoh- 

*  ditis  Giulicis,  Inimicis  Dom.  Regis  anno,  ad 

*  numerum    quindecim   Personarom,  replet* 
f  preparer  it' 

X.  C.  J.  Suppose  it  doth  ? 

Mr,Fhipp$.  It  is  '  Subditis  Gallicis,'  my 
lord. 

X.  C.  J.  They  will  be  sul^ects  in  that  matter, 
if  they  act  under  his  commission :  They  are 
enemies  to  the  king  of  BngUnd,  aud  they  have 
made  themselTes  the  French  king's  subjects 
by  that  aet. 

Mr.  PA(ppt.  It  anpears  not  that  they  are 
Frenchmen,  my  lord. 

£.  C.  J.  If '  DofeDhmen  turn  rebels  to  the 
state,  and  take  pay  of  the  French  king,  they 
are  under  the  French  king's  command,  and  so 
#re  bis  subjects.  Will  you  make  them  pirates, 
when  they  act  under  the  commission  ot  a  so- 
▼ereign  prince?  They  are  then  '  Subditi'  to 
him,  and  so  *  Inimici'  to  us. 

Mr.  Phippi,  It  does  not  take  away  their 
alli^giance  to  their  lawful  prince.     Tbey  may 

£»  to  the  French  king,  and  serve  him ;  yet 
at  does  not  transfer  their  allegiance  from 
iheir  lawful  prince  to  the  French  king,  and 
make  tliem  his  subjects.  Bot  however,  to 
inake  them  subjects  within  this  indictment, 
they  must  be  '  Gallici  Subditi' ;  so  they  must 
be  Frenchmen  as  well  as  subjects. 

X.  C.  J.  Acting  by  virtue  of  a  commission 
from  the  French  king,  will  excuse  Uiem  from 
being  pirates,  though  not  from  being  traitors 
to  their  own  state ;  but  to  all  other  princes  and 
states  upamst  whom  they  do  any  acts  of  bos- 
tili^t  they  are  enemies:  And  their  serving 
under  the  French  king's  commission,  makes 
them  his  subjects  as  to  all  others  but  their  own 

friaoe  or  state.     And  tbongh  they  be  not 
^renchmeni  yet  tbey  are  *  Gallici  Subditi  i'  for 


it  is  the  French  submclkm  thai  mnktflbMi  to 
be  <  Gallici  Snbditi.'« 

Mr.  Fkipfi,  Pray,  my  lord,  suppose  «  sub- 
ject of  Hpam  should  go  over  to  the  Frsseb, 
and  fight  against  England  ;  I  take  it,  he  may 
he  termed  an  enemy  of  the  fctn^  c»f  England, 
though  his  prince  be  in  league  with  oui^s ;  hut, 
with  submtasion,  he  cannot  properly  be  said  to 
be  a  subject  of  the  French  kin^ :  For  suppose 
an  indictment  of  treason  against  a  foreig^Mr, 
should  say,  *  that  he  being  a  subject,  did  com- 
mit treason' ;  if  it  be  praved  he  is  not  a  sufafecf, 
with  submission,  he  must  be  aeqnitted. 

Mr.  Confer.  There  is.  a  local  allegiance 
while  he  is  m  the  country,  or  fleets,  or  armies 
of  the  French  king. 

X.  C.  /.  Dutchmen  may  be  enemies,  noi- 
withstaiiding  their  state  is  m  amity  with  us,  if 
they  act  as  enemies. 

Mr.  Camper,  Call  R.  Bub.  (He  was  sworn.) 
Was  you  aboard  the  Coventry  when  she  look 
tbeClencartyP— £f«&.  Yes,  Sr. 

Mr.  Cowper,  Give  an  account  what  yoo 
know  of  the  prisoner,  Thomas  Vaoghan,  at  the 
taking  of  that  ship. 

Bti,  We  csme  aboard  tlie  Coventry,  and 
were  at  the  Nore  at  anchor ;  our  pennant  was 
taken  down  to  be  mended.  So  in  the  night 
captain  Vaugban,  with  his  two  and  twenty  oar 
barge,  rounded  us  two  or  three  times.  In  the 
morning  we  weighed  anchor,  and  fell  down,  in 
order  to  go  to  the  Downs;  and  we  came  up 
with  them,  and  fired  at  Captain  Vaugban,  and 
ho  would  not  bring  to.  Wiih  tliat,  our  captain 
ordered  to  have  the  barge,  and  pinnace,  and 
long  boat  to  be  manned,  to  go  aAer  liim.  They 
followed  him,  and  at  last  came  np  with  him, 
and  came  "up  pretty  near ;  bot  could  not  come 
so  near  with  the  long  boat,  but  were  fain  to 
wade  up  to  the  middle  a  mile  and  a  half.  We 
hoisted  our  coloura,  in  order  m  fight  them, 
and  bore  down  still  upon  them,  and  uey  would 
not  fii^bt  our  men :  And  we  took  them  out ; 
and  when  tliey  came  aboard,  the  Englishman 
that  was  a  pilot  was  to  have  bis  freedom,  to 
pilot  them  up  the  river.  He  oonlessed  to  the 
captain,  that  captain  Vaugban  intended  to  bum 
the  ships  in  the  harbour :  And  the  next  day 
after  the  pilot  had  confessed  it,  captain  Vaugban 
himself  confessed  it  on  the  deck,  that  he  came 
over  with  that  densn. 

Mr.  Cowper.  Wbo  did  he  confess  it  to  ? 

Bub,  To  the  boatswain  and  gunner,  as  be 
was  on  the  deck,  on  tbelsrhoard  side ;  that  he 
came  on  purpose  to  bom  the  shipping  in  the 
harbour. 

X.  C.  J.  Did  he  confess  that  himself? 

Bub.  Yes,  my  lord. 

X.  C.  J.  Whereabout  was  this,  at  the  Bony 
in  the  Nore  ^—Bub,  In  the  Downs,  my  lord, 

X.  C.  /.  Where  did  the  ships  lie  that  were 
to  be  burned  P—Bv^.  AtSheerneas. 

Sol,  Gen,  He  owned  himaelf  to  be  an  Irish- 
man, did  he  not? — Bub,  Yes. 

Mr.  Cowper,  And  that  he  came  Ironai  Calais? 

— — .— '    *    ■ 

♦  See  East's  PK  Cr.  c  17,  s.4. 
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Blr.  Cowper.  Had  you  toy  ditooarae  vrith 
Inm  aboBtaepimiwion  f 

Bmh.  No.  Ikii  oor  lieuleaaDt  oad  CADtaio 
body  but  it  was  not  in  toy  iieariiiff ;  I  will  not 
•pook  farther  tkm  1  beard,  and  what  I  can 
jnatify^ 

S§L  Gem.  Will  yoa  ask  him  any  queatioQa  P 

lfr«  JPhuntt  No. 

SqL  Gen,  Then  call  Mr.  J.  Crittenden, 
manbal  loi  Dover  Caatle.  (Who  was  sworn.) 
Mr*  Crittendeoi  JPray  what  did  you  hear  the 
prisoner  at  the  bar  coofoss  of  nis  design  in 
coming  to  England? 

CrUtendm.  I  did  not  hear,  him  say  any 
thing  of  his  design. 

&»/.  {?M.  What  did  he  confess  P 

Crii,  He  confessed  he  was  an  Irislimao. 

Mr.  Whkaktr,  Upon  what  occasion  did  ho 
confess  that? 

Crii,  When  I.  enteretl  him  into  my  book,  I 
asked  him  what  countcyman  ho  was. 

Mr.Cowper,  What  are  yoa  P 

Crit,  I  am  the  marshal  of  Dover  Castle. 

Mr.  Covper.  Dy  what  name  did  he  order 
yoo  to  enter  him? 

CrU,  Thomas  Vaughan,  aA  Irbbman. 

X.  C*.  J.  Upon  what  ooconnt  did  yoa  enter 
him?T-Cril.  As  a  prisoner. 

Mr.  Cawper.  Did  he  speak  any  thing  of  a 


.  Crit.  1  did  not  hear  him  say  any  thing  of 
that. 

Mr,  Phippi.  Hare  yon  your  book  here  P 

Crit.  YeS|Sir. 

Dr.  OUiik.  Was  ho  not  in  drink  when  ho 
said  so  P 

Crit.  I  belie?o  he  waa  not  very  sober,  in- 
deed. 

Mr.  Fkippi.  Did  you  ever  after  hear  him 
any  hewaaan.IrishmanP 

Crit.  The  next  day  he  denied  it. 

Mr.  Cawper,  When  he  had  considered  the 
.danoer  of  it. 

Crit.  The  next  day  he  waa  eiramined  by 
some  of  the  justices  of  the  peace. 

Sol.  Gem.  Was  you  bv  when  he  waa  en* 
mined  by  theJn8tKesP«-Cri^.  Yes. 

iS^  Gem.  What  did  he  then  say  P 

Crit.  Then  he  said  be  was  of  Martenico. 

Sol.  Gem.  Set  up  Mr.  Bullock.  (Who  waa 
awocn.)  Mr.  Bullock,  Do  yon  know  the  pri* 
aoner  at  the  bar  ?-^fi«//bcJI:.  Yea. 

Sol.  Gem.  Pray  what  have  you  heard  him 
aay  of  hie  design  that  he  came  into  EngfauMi 
forP 

Bullock,  Bo  Gan»e  to  Dover  aboot  the  Irtth 
of  July,  1696,  aa  I  remember :  I  went  with  ae* 
vsral  others,  who  were  bropgfat  by  die  captain 
of  the  Coventry,  and  the  Ueotenant,  and  aome 
.othera:  and  when  we  came  thither,  he  tliere 
owned  himself  an  Irishman;  but  when  he  went 
the  next  day  to  be  examined*  he  said  be  waa  of 
.Martenico.  He  tokl  me  be  had  that  bai^  from 
the  duke  of  BuUoign,  and  came  on  the  coaat, 
and  waa  ehaaed  into  the  Fhuta,  where  tbqr 
took  him. 


L.  C.J.  Did yonevor hepr  faia lay'he bad 
any  commisrion  from  the  French  long  P 

nuUoek.  I  know  nothiilg  of  that;  it  waa 
late,  and  wo  did  not  examine  him  then  ;  but 
the  next  day,  when  be  came^o  be  exaaoiaed, 
he  said  he  was  of  MartenkNi. 

Sol.  Gem.  What  did  he  aay  h»  dcsifn 
wasP 

Bullock.  He  said,  that  aeeing  the  boat  ^ 
Bulloign,  he  bouefat  it  of  the  dnke  of  BuHmgn ; 
and  t^  duke  asked  him  what  he  would  do 
with  her  P  And  he  said,  he  would  fit  her  vp, 
and  go  and  take  a  ship  at  sea,  that  is  npoB  our 
coaats. 

Mr.  PAwpf.  Wears  in  yonr  lordship's  JQikf- 
raent,  whether  we  need  give  any  evidence  ;lor 
life  think  tfaejr  have  not  proved  their  hulkit- 
roent:  for  the  indictment  seta  forth,  *  That  the 

*  French  king  fitted  out  the  Loyal  Clenoaity,  of 
<  which  Tbomai  Vanghan  was  commander ; 
'.and  that  very  many  Frenchmen,  anlgeota  of 

*  the  French  king,  were  put  on  beafd.'  Now 
the  first  witness  sweara  there  were  no  Frenoh« 
men;  and  another  sweara  there  was  one  ev 
two ;  another  that  they  were  foreigneTs;  but 
does  not  believe  thc^were  Freoehmen.  So 
there  is  no  proof  of  that  part  of  the  indictment ; 
nor  is  there  any  proof  that  he  was  captain  of 
the  Loyal  Clencarty:  So  that  none  can  say,  it 
ia  the  same  vessel  mentioned  in  the  nMliotmoit, 
Nor  is  any  act  of  hostility  proved ;.  for  all  the 
witncases  say,  that  Vangnan  never  preiefided 
to  attack  them,  but  run  from  them.  8o  that 
all  they  depend  on,  to  support  the  indietmentf 
js  to  prove  that  he  had  a  design  to  bum  the 
ships  at  Sheemess ;  which  will  not  serve  their 
turn ;  for  the  words  of  the  indictment  are,  *  ad 
'  prmlandum  super  altnm  Hare.'  Now  fiMieer- 
ness  is  not  *  super  altnm  Mare,'  but  *  infra 
■  Corpus  Comitatna;'- and  then,  not  within  the 
indictment. 

Mr.  Camper.  The  worda  ships  at  Sheeness^ 
do  not  unply,  that  the  shipa  lay  within  the 
town  of  Sheemess,  but  offof  Sbeeroem,  whiA 
is  *  altnm  mare^'  ^ 

Mr.  Fkippi.  Then  it  ia  net  in  your  indict- 
ment ;  for  that  says,  at  Sheemess. 

Mr.  Comper.  No,  off  of  Sheemess. 

&d.  Gen.  It  is  no  contradiction,  to  say  the 
is  within  part  of  a  county. 

Mr.  Phippi.  The  indictment  says  at  Sheer- 


Sol.  Gen.  Off  of  Sheemess  is  the  high  sea. 

Mr.  Phippt.  Hbeernesa  is  not  the  Buoy  in 
the  Nore.  Then  you  must  prove  he  was»  cap- 
tain at  thia  time :  for  the  indictment  say  li,  *  Ad 
*  tone  fuit  Capitaneua  et  Miles.' 

JL  C,  J.  One  overt-act  of  adhering  lo  the 
king'a  enemies  is,  that  he  put  himself  aa  a  so]« 
dier  on  board  the  ship. 

Mr.  Phippi.  You  will  make  one  part  agree 
with  another,  That  the  French  king  did  set  out 
a  ship,  and  gave  him  a  commission  to  be  cap- 
tain of  her. 

JLC.J.  The  witnessea  have  proved  he  acted 
aa  a  captain. 

Mr.JPA^)pi.  H^was^akcB}  and aain» il' h# 
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tOumt,  WiimilluMvfaMCMMiiitto^fiidi 
hiin. 

'  ML  Gem.  Bmubmip  IIk  MNvdhd,  ke  loeft  an 
fleeooiit  of  |iMn?  and  bj  direciioD  of  Mr. 
TwqflHni  bnnflelf  Ito  emend  blu  aa  captain  ; 
and  he  entered  aevecal  men  in  llie  sbfp  an 
StawbiBCn,  by  tkeir  own  direolfien«  (Nr. 
Crittenden  was  called.)  ]tfr.  Crittenden,  linve 
yoa  g«t  vodr  faoak  in  which  yau  aftade  Uie 
entry  f^Crit.  Yea,  I  have  it. 

Sol.  Gen.   By  whoae  order  did  yos  enlcr 
•hamP 

CrU.  By  the  dmdiov  af  .captain  Va^j^faan, 
'the  nriaoner  at  the  bar. 

Mr.  Camper.    How  did  yon  kMw  be  waa  a 


OHi,  Becaoae  he  told  me  he  waa  oaptate, 
•ad  1  entered  him  as  sneh  in  my  book. 

M,  Oen.  Captain  of  what? 

CeU.  Hie  Loyal  Clencarty. 

Sel.  Gem,  Pray  read  yonr  entry  in  year  hook. 

Crit.  ThoflDas  Vaoghan,  captain.  Irishman, 
tlio  14th  of  July,  1695 ;  and  so  of  all  the  rest 
oftboahip^orew. 

Just  TViffOfi.  Did  yon  write  these  in  the 
fKauwi  of  captain  Vangban  ? 

Crtf.  Yes,  w  the  same  room  where  he  was. 

Mr.  Fhippe.   Did  yon  write  it  by  his  direc- 

Ot#.  Wat  his  own  pirt,  hj  Us  Areolidn  s 
mid  for  tie  rest,  hy  their  direction. 

L.  C.  /.  TrfLc  alt  the  cireamstanecs  toee- 
Iker,  it  is  great:  erideoce,  considering  what 
iliey  were  worit,  and  what  ressel  they  had. 
M^.  Oritteaden,  can  yon  tell  how  many  Vrencb- 
iBOtt  were  there? 

CrH.  I  will  t«ll  yon  presently.  (He  oonnts 
them  ivIdB  book.)  There  were  thirteen. 

M,  Oen.  Bid  captain  VaiMffaoQ  hear  any  of 

Oil  hid  yoa  enter  thcfti  as  FrenehmenP 

CrU.  I  cannot  be  positire  in  that,  I  snppose 
1m  did  I  }te  was  in  Uie  satee  roook. 

L:  C.  /.  Do  yon  ctcpect  wifneasea  from 
fVaitfce  to  tmtif^  where  they  were  bom  and 


Mr.  FMpp$.  One  witnem  says,  there  was 
not  one  Frenchman  fheio. 

X.  C.  J.  Not  to  hts  knowledge. 

Sol.  0en.  What  do  yon  know  of  bis  hating 
a  French  commission  ? 

JMloek.  I  did  not  see  it. 

Mr.  Wkitaker.  Did  he  own  Kb  baring  any 
French  commission? — Bulleck.  I  cannot  tell. 

Just  Tmrton.  He  owned  himself  a  captain. 

Mr.  Pkhps.  He  might  be  a  captam  m  an* 
other  ahip,  but  not  in  this  ship ;  they  ought  to 
pro? 0  he  was  captain  at  that  time,  in  that  ship, 
ay  the  French  king's  oominisiiota. 

L.  C.  J.  All  the  witnesses  say  be  acted  as  a 
captein  at  that  time. 

Mr.  Cowper.  He  owned  himself  the  captain 
of  the  Loyal  Clencarty. 

Baron  Powit.  What  can  be  plaiaer,  than 
that  he  owned  himself  captain  f 

Dr.  Oidiih.  Thisseems  to  mo  a  reryatmnge 
proof,  to  be  hailt  only  upon  the  sayings  of 
thoie  ponoasy  that  tbey  were  Fkcwteeo: 

4 


and  this  to  a  naaa  wia*  bad  ao  aMtoiai  to 

oaamhio  them,  when  it  tniglit  hafoteea  easily 

pro? ed  in  a  regular  way,  ia  ease  tfMpr  had  been 

009  they  taSffit^  baro  baeit  oaaaMned  bcAii<e 

a  magistrale,  aad  thereby  it  wodM  bate  ap- 

pearod  whether  they  were  Praati  or  ao.    Am! 

It  wof  abeolotdy  neoemary  in  thia  caaa,  ho« 

eaaae  of  the  ooatmiely  or  the  witaesors ;  lor 

the  first  witness  said,  there  were  ao  FreaOh- 

meu  aboard;  the  aext  said,  tliero  were  two 

Freaobmea  aad  a  Datohmaa ;  aad  Critieadea 

aaid  there  were  uitftosa.    now  iio#  eaa  these 

he  reeonin.led,  ualeai  thcvo  bad  been  a  legid  ex* 

amination  of  the  paitiea  ?  Bat  Iho  -tmg  we 

would  chiefly  go  on  is  this;  I  tbiak  they  hOTo 

failed  in  the  tbundation  of  the  treason ;  that  ia; 

to  prore  the  prisoner  a  subject  of  this  crown  ; 

neither  is  there  the  least  eolour  of  praof  fbcre- 

of.    At  night  ho  came  to  Mr.  Gritlendeo,  aad 

is  in  drink ;   there  he  aaya  he  ia  an  Irishman : 

the  next  moraiag,  whea  lio  ia  eaamiaed  bdbra 

tbe  justicsa,  thca  lio  ooaMO  in  a  kmd  «f  jndg« 

ment,  aad  then  sacdi  a  coafiBtama  wooM  be  of 

moment ;  bnttlien  heooalhsses  hiaiself  ttf  be 

a  Fkeaohman  of  Maiteaina.    Now,  nly  lord, 

what  credit  is  to  he  gifon  to  these  coalbssioaa  ; 

when  hdhre  the  nmniial  bo  shall  say,  1  am  aa 

Irishiaaa ;  aad  the  neat  day,  when  be  is  oa 

examination,  he  declares  hinMelCa  Freachtaaa ; 

in  ono  oonfossioB  ho  is  in  drink,  la  ffae  other 

sober  ?   Now,  my  lord,  I  saj,  what  praof  ik 

here?  Here  thea  the  (bnndalion  of  the  treason 

fails :  for  the  indictment  is,  *  That  he  being  ar 

subject  of  the  king  of  Bagland,  leviea  war.' 

Now,  my  lord,  if  this  quality  bo  not  prored,  all 

therestof  thoindicftmeotMlato  flir  ground: 

for  it  is  impossible  for  him  to  commit  tiaason, 

^herrbeiandtasBlgect;  hecaoao  there  can  he 

no  violation  of  aUsflnauoe.    So  that  if  lie  be  a 

FmncbAan,  as  holeehuad  befbiathe  juaHces, 

he  cannot  be  goflty  of  treason.    Ho  ttal  beta 

they  bar  a  foilod  ia  thofoaadiliOB  of  aH ;  Chat 

iO,  is  profe  him  a  sabiaet  rt*  Bairtaad.    And 

because  they  affirm  him  to  be  so,  itlies  oa  tbose 

Chat  affina  it  to  ptore  it    Bat  perhaps,  now 

they  will  say,  that  these  NMe  uoafciaiuas  Of 

hia  wil  throw  the  burden  of  proof  on  him. 

By  no  means ;  when  here  is  a  Htranyi'  pre^ 

aamptwn  ou  thoother  side,  a  foeia  exlrajadwial 

saying  to  aeamen,  that  heia  aa  kisbman,  oka- 

aot  bfdaace  his  coafhsaoa  examined  before  the 

justioBs,  Wherein  hoaays  bois  a  Fronehmao; 

aad  so  can  never  throw  'the  hnrdan  of  proof  on 

him.    Thefafbre  it  lies  on  them  that  assoft^fais 

ioproreit    Bat,  my  lord,thoi^  kdolb  n<A 

He  on  him,  yet  we  will  prove  him  to  be  a 

Frenchman,  aad  bom  at  Harteaioo,  by  tboaa 

mat  were  at  the  obnsieaiiig  of  mm,  and  iiavo 

known  htm  uom  ttma  to  timo  ever  aiaoe.    And 

because  they  say  he  oaa  speak  EfM^llib,1f  von 

please  to  /examme  him,  yoo  atMll  heia*  bna 

speak  nataral  French ;   so  that  that  eaatMH 

prove  hire  to  bo  a  aataial  Irishmao. 

Mr.  P^j^,  Bach  "a  saying  ev  a  fluaigaer 
will  be  of  BO  great  woigbl ;  beeauae,  If  a  ctaa 

Simto  a  foiaign  coantrOt  he  asar  eay  he  b 
at  ooantiynan  to  gat  the  move  ttfaar. 


JOtJ 


.JaUr  IMih  Tnmn  m  ike  A^  Seas. 
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iQt*  ailv«n«MBtKy«  may  ?«y  weUlbink  he 
•litU  i«d  Mttf  iii«fe,  b|r|ii«^^iiigtolie«f 
Ihatootmtry,  Iban  by  owning  hiBcii«1t'  to  be  « 
§Miagntr,  Jkil-im  wiU  pfote  Vaogboa  to  be  a 
FfBoobraM.  C»U  Ko^  brooch.  (ThM 
Robert  French  was  fworn.)  Mr.  Fienoh»  |»ay 
giTeiheeonrt  MMijnry  an  aoooiiot,  wbeiber 
you  know  Mr.  Vaugban  the<firt«oncratthebar, 
and  how  kmf  yoa«aira  known  htin»  and  i«iiat 
fpontif^iAaB  yiM  talrta  hui  la  be,  aBd  the  ie«son 

why? 
mHck.   I  ha?e. known  him  this  firorteen 


yaaia. 

Mr.  Phipp.  Where  did  you  ice 
Fjrmck*  'I  aaMr  Idni  m  Saint  ^ ' 
Mr.  Fkippi.  itey 'gira  an 


j^haia. 
now  yon 


Frendu  Abontaiiiatii  yarns  ago  I  waa  at 
M<#«flt^anNM«  and  I  oame  4o€r.€hriitophar«, 
and  ikfva  I  ohaiMMd  to  oMoe  into  finylhih 
mond»  aaMB|p  the  taotois;  and  so  they 
brought  me  la  the  French  ground;  and  coning 
there,  ijraa  iki«oin|Mniy  with  aevcnd  others 
thai  night,  and  it  happnoed  1  waa  loM  thcva 
wna  «ML He-.  Taai^fann  ifaera ;  and  1  -oombg 
acquainted  with  him,  he  shewed  methis  yodlE 
|ile was ayonfh than):  hatoMmebe^waabis 
son,  and  recommended  him  to  mo,  hesnnse  he 
looked  on  me  to  be  a  man  in  trustand  businesB. 

Mr.  Phipfi.  From  that  time  what  has  he 
bean  r«mited?-^f«iicA.  A  aea-laridg  man. 

Mr.MtoM,  But  what  aonntKymnnP 
'  PntMh*  Tolieboni  in  Martcnieo. 

Mr.  PAipiM.  In  whose  dominioBs  is  that? 

«FiwmA.  in  Ihfe  Frenafa*king's  dominion* 

Just  Turtam.  Wkat  oeeaSion  had  yon  io 
disQOorse  of  the  phiceof  his  birth  f 

Jhsnift.  Bnsausa  hia  iathar  was  laokad  upon 
"la  Iw  a  FflenohoDan. 

Just.  Tup<ott.  His  father  wAiaFBsnebman? 
« \Frtmek  Yea,  my  loid,  anditsed  at  MaMe* 
nicoP 

«Mr.  CcMi^pcr.  Mow  old  anight  he  be  at  that 
limn  P^JVsno*.  About  iibcw.or  antean. 

Mr.  Cowper,  How  came  you  to  be  talking  of 
hia  birtb««ad<with  whom  f 

f^ifmek.  -Oao- that  waa  mlkmg  with  ma'tiM 
mabn  aameinaa  V^ngban,  and  that  ha  waa 
^an  thaia* 

Mr.  Clswpsi.    What  intvodnosd   this  dis- 
mmmf  Howc«mehalaSBUyDn>this,thafthe 
waa  bom  in  that  place  P 
•  Jfondk  Hia  Ather  caM  ma  BB. 

Mr.  Camper.  Yon  were  ti^nog  of  one 
Vaqghanofhisnamf :  hownuiny  wereincom- 
paiMr  when  there  was  this  talkP 

rtentk.  There  were  many  of  them. 

Mr.  Cfimper,  Name  them. 

JVwndk.  Itissohmgagolcannotremember 


Mr«  Camper.  Name  aa  many  as  you  can  of 
tbem,  an  nnany  aa  f on  dammBnsbtr 
Fmmfk.  €hmilr.MBdiken,ataiar. 
Mr.€ar/Mr.  WboelwP 
Frcncht  .8efarBlotfaHB» 


[SIO 

Mr.  Cempet.  Yau  named  ana  Tju^fhan  ha* 
fore. — French.  Yes,  1. did. 

Mr.  CoB»per.   fiot  you  had  foignl  him  now. 

French,  No ;  there  was  one  Vaughan^ 

L*  C  J.  Were  there  any  more? 

French,  Yes,  there  wcs;  I  reqiemhar  Hn 
company  that  went  along  with  mt. 

L.C,J.  W  bo  were  they? 

French,  Them  Wisro  several  passengsa  thi| 
went  over  with  me. 

X.  C.  J.  Bow  came  yon  to  talk  of  thisoMui^ 
nativity  ? 

French.  Becaose  bis  fiither  said,  ha  had  net 
beeBontoftheislandinaOyaam.  (ditwfainh 
the  people  laughed.)   . 

Mr.  Camper,  What  nhiee  waa  this  diBeanraa 
mf^French.  At  St.  CbristopherB. 

Mr.  Camper,  How  did  bis  father^  ■Bytar, 
he  bsd  toot  been  out  of  that  bbuid  in  flO  years, 
prove  hia  aon.  vras  bomdharc  ? 

French,  Because  he  recommended  him  ia 
ma  aa  a  ara-fiuiog  man. 

Mr.  Cat^er,  Whatis  that  a  reasonaf  ?  Whit 
IS  that  to  his  using  bom  at  Martenioof 

Justice  IW^oa.  >Whn(oomitryman.amynwf 

French.  I  am  an  IriahoMm  bora. 

L,  C.  J.  His  father  aoknowfedged  bimsalf  to 
be  an  Irishman  bora,  did  he  not? 

French,  No,  my  lord,^  he  did  not  aay  whom 
be  was  bora :  I  do  not  know. 

Justice  Ihrton.  Have  you  oantinned  any 
acquaintance  with  Mr.  Vaughan  since?  How 
leng  did  von  t/tKy  at  St.  Gbristophera? 

French,   I  staid  but  24  hours,  to  tnkn  in 


L,  C,  J.  How  hmg  wa»it  after  this,  bsA»w 
ynli  saw  this  gentleman,  captain  Vaaghan? 

French,  1  never  saw  him  since,  till  I  aair 
him  in  London.      (Then  tiie  people  kugbad.) 

L,  C,  J.  Pmy,  gentlemen,  have  patienon. 
How  do  you  know  now,  that  thia  ia  the  sbbm 
man  that  you  saw  ]4yBBrsago?  ftrtfaera  ummI 
be  a  great  alteration  in  a  hian>in  J4  yearn  tisse, 

from  what  was  at  that  tinw,  being  hut  1.5yean 
of  age. 

French,  I  believe  in .  my  naaaoienca  tlda  is 
the  man. 

L,C,J,   GanyootikeitnpattyouraBtbhB 
ia  the  man? . 
Bar.  PoBw.  In  whatlangnagnbadyonlhiB 


L,  C,  J,  How  long  were  yon  in 
with  hhn  and  bis  fatter  ? 

Fremeh,  I  bslioeefivn  sr  mx  haufa< 

Bar.  Powtt.  In  what  language  was  this  din* 
BBorsewitbhiBfirfher? 

FrencA.   My  k>id,  he  ipohe  Engltsb,  n  «aH 
of  hmlBan  BjmdUh. 

X.  C  J,  Where  do  you  live  youiBsif? 

FreacA.  I  live  in  Ireland. 

X.  C.  J,  flow,  king  hare  y4m  liuedtthe^'a? 

French,  Nine  or  ten  years. 

X.  C.  X  WbeiaBboot  m  IitlBn*? 

FfCBcA.  In  Ck>nnaught.    « 

,  X.  C.  J.  Nine  or  tan  yams? 

IVsncA.  Yaa^  my  Lsra. 

Dr.  Littleton.  Vid  oat  captain  VtBgtegi 


Sll] 


Frenek.  1  ou  firare  wte  idy  l«d  myor 

DaUin^a  hmdy  tint  I  cMiie  h«e  ii|Mm  mm- 
tod  I  wettt  to  tlM  |MMM  toTMit  the 
priwincrs  for  dwrity-iilKi  •mi-did  bganwr  il 
•ooefdinff  tt  I  was  a'bto. 

X.  C.jr.  YoQbMlbait  m^thm,  aadaol 
go  away ;  for  we  mmj  hafv  oocmm  t»  uk 
yoa  aoneqnesliofia, 

Mr.  Coi^cr.  Bo  yoo  Ml  Me,  Mt«f  chnily» 
to  he  endcncefbrtligmf 

.FVvtidl.  No,  BeverbefteeiBmylifr. 

Mr.  Wkiiaker.  Whet  oIkerprieowiMM  yoo 
visited  bceides  NewgateP 

IVencA.  IdidvistenoM. 

L.  C.  J.  TVelgf.  Hod  yoa  bo  charity  fbr 
other  pnaoM? 

Bar.  Povu.  When  yon  00  insit  fiiieoM,  00 
vrhataooomtisit?  Isittegivogboedyadvioe? 

Fremch.  Uponacbarimieeeooavtyiiiyleed. 

L.  C.  J.  Ohoedy  adviee  ood  eberity. 

Mr.  Pk^p$.  When  is  Mr.  Lsfleor  ?  (Ho 
did  B0temMr.)€3an  Mr.Ckdd.  (WhoeMOOvrd.; 

CL  ofArr.  That  men  is  attaoHad,  bM  per* 


8  WILLIAM  in.  Triaf  qfCofimm  nmm$  Fifffaiip  [AH 

his  ftther,  epeek  Irish  to  yoa  in  thet  six 
boors?— JPrencA.  No,  my  lord. 

iost  2Witofi.  How  long  have  yoa  been  in 
EMiand  P-^FreacA.  Not  abore  two  months. 

Tost  l\irto:  Did  yoo  beer  of  captam 
Vanghan  being  to  be  tried  f 

^ench.  No,  mv  lord. 

Just.  Turton.  How  did  be  come  to  hear  of 
yoo,  then ? —  FrendL   I  beard  be  wasin  town. 

L,C,J.  It  is  a  strange  thuig ;  you  have  a 
Bboat  edmirable  memory,  and  captain  Vaugban 
has  as  good  a  memory  as  you ;  that  yoo  should 
aerer  have  any  interconrse  for  14  years,  and 
yot  shovU  remember  one  another  aner  so  long 
a  time.  It  is  a  wonderfhl  thing  too,  that  when 
he  ooold  not  know  yoa  were  io  town,  yet  he 
shouki  call  yoo  a  witness  on  bis  behalf;  sore 
ko  most  have  the  spirit  of  prophecy. 

IVeadl.  He  did  not  send  to  me  at  all. 

L.  C.  J.  How  did  yoa  come  to  be  here, 
then? 

PrencA.  I  will  tell  yoa.  It  was  my  costom 
always  to  go  and  see  prisoners ;  and  I  heard 
there  were  prisoners  in  Newgate;  so  i  wMt  to 
«^ewffate,  and  I  met  with  one  Dwell ;  and  I 
asked  him  of  another  gsntleman  that  was 
there;  and  I  went  to  the  other  side  by  chance, 
and  I  met  with  captain  Vaagban. 

£.  C.  J.  What  was  thy  design?  Why  didst 
thou  visit  Newgate  ? 

PreacA.  Becanse  it  wm  my  eastern,  because 
it  was  an  Oct  of  charity. 

L.  C.  J.  Did  you  go  to  Newgate  out  of 
ttharity? 

PrencA.  I  went  to  see  my  friend,  and  carried 
alettertobim.    I  wwt  oat  of  charity. 

Mr.  PAiras.  Yoo  were  in  the  West^ Indies, 
■pen  tbe^  FiOMh  ground ;  do  not  they  speak 
finglisbon  the  French  ground,  and  French 
on  the  English  ground  ? — ^IVsaeA.  Yes. 

Mr.  Compet.  80  they  do  here.  Did  yoo 
ever  see  captain  Yaogban  before  that  time? 

PrencA.  No. 

Mr.  WhUakerm  Did  yoa  visit  lately  any 
other  prisoners  in  Newgate,  besides  captam 
Yjuyhan?— JVencA.  Yes. 

Inr.  WkUaktr,  Give  their  names. , 

PVwncA.  I  have  visilsd  Mr.  Noland,  and  ano- 
ther gentleman  that  is  with  him ;  and  I  went 
kdo  the  house,  and  drank  with  him  there. 

Mr.  IFAitoAer.  What  is  that  other  gentle- 
Ban's  name? 

PrsiicA.  I  do  not  remember  his  name  at 
present ;  hot  he  is  a  eooipamen  of  Mr.  No- 
Mr.  IFAtloAsr.  Do  yoi^  know  him  if  yoo 
ecohim?— IVomA.  Llwoakl. 

L.  C.  J.  Trthy.  How  k>ng  have  yoa  bcM 
in  England? 

IVeacA.   Bat  two  months. 

L,  C.  J,  IWAy.  Have  yon  MOally  visited 
prisooers  in  Ibrmer  years  ? 

IVencA.  My  ler^  wheravor  I  have  beoi  it 
was  my  custom  to  do  80. 

L.  CT.  J,  Tnhf.  But  how  doth  it  consist  that 
yoa,  who  are  an  Irishomn,  ahooU  come  hither 
lOifviritpifisoiinoin  Nowgolo  F 


Mr.  PAmf .  Mr.  Ckdd,  how  long  have  yoa 
known  capion  Yaughan  ? 

Mr.  Gold.  1  never  knew  Mr.  Vaqghaa, 
belbre  I  saw  him  mthe  Manhalsau 

Mr.  PA^ppt.  Is  Monsieur  Lefieor  here  ?  Is 
Mr.  Deherty  here  ? 

(Mr.  Deherty  appeared,  and  was  sworn.) 

Mr.  Pkipfi.  Do  yon  know  {Mr.  VaoghM, 
thoprisoner  at  the  bar  ?->IleA€rfy.  Yes. 

Jar.  Pkippi.  How  long  have  yoo  JcnOWn  him  ? 

Dekerty,  Five  years. 

Mr.  PAi>p«.  What  has  he  been  repoted  all 
along,  since  yoa  have  known  him. 

DeAerfy.  A  Frenchman. 

Mr.  pappt.  Did  yoa  know  him  io  France  ? 

Deherty,  Yes;  and  he  was  repoled  a 
Frsncbmnn  there. 

Jast  IVrloR.  What  occasion  had  yoa  to 
enaabne  into  that,  the  place  of  his  nativity  ? 

bekertw.  I  did  net  enqmroat  all ;  hut  om 
thatwu  nis  servant  was  my  eoovade  a  great 


Mr.  Pkippt,  Now  we  will  prove  where  he 
was  ehiialeoed,  by  one4hat  was  at  his  christen- 
mg,  Mr.  DasoiM.  (He  oppeared  andstood  op, 
being  sworo,  and  mke  in  French  to  thoooort, 
preiMduig  he  could  not  speak  EngSsh.) 

X.  C.  /.  If  he  connot  speak  Eoglish,  there 
must  be  an  interpreter. 

SoL  Gen.  They  most  find  an  interpreter,  he 
istheir 


[Tlien  a  person  in  court  stood  up,  and  tsld 
the  court  he  could  speak  English  as  well  as  be  ; 
that  he  bad  been  a  BailifTs  foUower  for  several 
years.] 

X.  €.  J.  Yoa  can  speak  Bnglisk,  oan  yoo 

Mt  ? 

Doidne.  I  wiH  spesk  so  well  aa  I  oaa. 
JTtag's  Meuemger.  I  am  a  meeeengot  to  the 
kiog,  do  yoa  know  mo?— DoicMie;  zeo. 
L  C.  I  Pritheo  apeak  Boflieh. 


«fiB 
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IBli 


Htfi^dit.  A*  wtf  M I  can,  my  fcttd,  I  wiH 


Mn  mppt.  Mte  you  twoni  ? 

vDweiMe.  Yet,  my  lord. 

Mr.  Phippt.  I>o  you  know  captaio  Vtughan  T 

Daaoine.  In  1669 1  was  in  St.  Cliristophers  ? 
I  went  from  Roan,  and  froai  thenoe  I  went 
with  hatt  and  oP>tb  to  Crebeck,  and  had  a 
iMter  16  one  TJiomas  Williams,  a  factor  in 
Martonico.  And  after  f  had  done,  as  I  was 
conun{^  vM^y^  Mr.  WiUiama  desired  me  to 
go  Co  a  chnsteninff,  a  mile  and  a  half  from 
Foi^- Royal.  He  told  me  there  was  one  Mr. 
Vaughan  bad  a  plantation  there,  and  desired 
bim  to  be  i^dfather/  Aod  about  two  days' 
after,  I  went  from  Port-Royal  to  St.  Christo^ 
>  phers  anin,  and  I  came  to  Roao  a^jfain  in  a 
ship  oaUed*8t.*  Joseph.  So  in  1677,  I  went  to 
8c  Christophers  ag^in,  and  from  thence  to 
MartenicOj  to  Mr.  Williams;    I  asked  him,' 

*  What  is  t>ecome  of  that  younf  man  we  were  at 
'Ihe^ehristening?  •  and  so  he  shewed  roe  him' 

that  is  here  (pointing  to  the  prisotier). 

*  L.  C.  J..  That  was  in  1677  P 

Dotcine,  ]n  1677.    8o  I  came  from  Port- 
Roval;    I  Went  to  St  Christophers,  and  so 

*  took  sail,  and  came  to  France  again.    And  13 

*  yearn 'a^o  I  went  to  St  Christophers  again,  and 
^  to  Mountserat  and  Martenioo ;  and  so  when  ( 

*  was  ,at  Marteuico,  and  asked  Mr.  Williams  of 

*  this  yoiing  man,  that  I  was  at  his  christening, 
'  and  he  said,  he  b  at  sacb  an  house,  and  1  saw 

him  there. 

L,  C.  J*  Thirteen  years  ago. 

Dcrjcine.  And  we  went  and  drank  panch 
t<^eiher,  and  I  came  back  for  Roan. 

X.  C.  J.  When  did  you  see  him  since  that  ? 

Datcine,  ^ever  till   I   saw  him    here   a 
prisoner. 

X.  C  J.  How  do  you  know  he  is  the  man  ? 

*D<ucine,  He  has  a  bruise  in  his  side. 

Mr.  FAippi.   What  was   the  gentleman's 
;  4iame,  at  the  christening  of  whose  child  you 
were  ? — Ddtcine  Thorn  as  Vaughan . 

Mr.  Vhippi.  What  was  the  child's  namef 

2>a«cine.  Thomas  Yaugban. 

Mr.  Phippt,  When  you  went  the  next  time 

'to  Martentco,  did  Mr.  WOliams,  you  speak  of, 

'  that  was  tlie  godfather,  present  this  person, 

eaptain  Vangban,  to  you,  as  the  man  wno  was 

then  christened? 

Dascine.  Yes,  the  next  time. 

Mr.  Phippn.  Now,  is  captain  Yaugban  that 
stands  at  the  bar,  that  Tery  gentleman  P 

Doicint,  I  am  sure  it  is  he. 

X.  C.  J.  Yon  say  this  meetmg  was  about 
1669  P— IX/fTine.  Yes. 

'  SoL  Gen.  Pray  what  was  the  reason  yon 
were  to  inqoisitire  to  know  what  b^fcame  of 
that  person  that  was  christened  when  you  was 
there? 

Oatcine,  Because!  being  at  the  christening, 
« -I  asked  him  how  the  child  did. 

*  L  C.  J,  How  came  you  to  take  such  extra- 
ordinary observation  of  that  child  ?    Was  h^ 
eoch  a  remarkable  child  ? 

*'    Dr.  Ntv>t<m,  Where  were  you  bora  P 
Y0i4*  XIII. 


'IkaeiHB^.  In  FVancOb 
Mr.  WhUaker,  What  are  you  ? 
Ikatine.  A  barber  by  trade. 
X.  C.  J,  What  employn^nt  bave  you? 
Dascine.'  An  officer  in  the  Marshal's  .court 
sometimes. 

Justice  Turttm.  What  was  this  man's  father, 
what  sort  of  man  was  he  ? 
DateifU,  A  tall  man. 

Baron  Powis,  What  was  his  father's  name^ 
Daicine.  Thpmas  Yaughan. 
Justice  'Furton,  Was  his  father  living  whe|i 
y<fii  was  there  the  second  time  ? 

Dascine,  The  last  time  I  was  there  I  did  noit 
see  his  father,  but  1  saw  bis  father  the  second 
time. 

Justwe  Turton.  But  you  saw  Mr.  Wtlliama 
his  godfather. — Datcine,  Yes. 
Mr.  Phippt,  Call  Simon  Danneaun. 
Vaughan,  Mv  lord,  he  is  sick,  and  not  able 
to  come  out  of  bis  bed. 

Mr.  Phippt.  Call  Francis  Harvey.'  (Wlio 
was  sworn.) 
Mr.  Phippt,  Do  yon  know  captain  Yaugban? 
Harvey,  Sir,  in  the  year  1693, 1  was  ia 
France  with  one  captain  Bontee,  who  was 
taken  prisoner  in* August  the  same  year ;  and 
my  captain  he  bad  the  liberty  to  go  up  to  Paris 
with  a  guard,  for  his  pleasure,  and  to  learn  the 
speech.  .  And,  as  it  happened,  we  came  to 
ludge  in  a  street,  called  Dolphin  street,  at  the 
sign  of  the  Crown  ;  aud  there  was  some  gen- 
tlemen that  were  there  to  learn  the  spMob, 
that  were  my  countrymen ;  and  there  was  a 
young  man  there,  and  he  was  acquainted  over 
the  way,  where  thia  gentleman,  captain 
Yaughan,  lodged  ;  he  lodged  at  'his  aunt's  tlmt 
sohl  silks ;  her  name  was  madam  Wotton  ;  I 
saw  this  gentleman  there ;  I  an»  sure  it  is  he  ; 
and  with  that  I  came  acquainted  with  him,  as 
well  as  the  rest. 

Mr.  Phippt,  What  was  he  reputed  there  ?' 
.    Harvey,  A  captain  of  a  ship. 

Mr.  Phippt,  What  did  he  go  for  there?  A 
Frenchman,  or  an  Englishman,  er  an  Irish- 
man P 

Harvey,  He  went  for  a  Frenchman,  as  I 
heard ;  one  time  his  aunt,  she  said,  that  he 
was  bom  in  the  West  Indies,  at  Martenico, 
and  tliat  he  was  her  sister's  son,  that  lived  in 
Martenico. 

Sol.  Gen,  Yon  say  he  was  a  captain  of  a 
ship  P  what  ship  P 

Harvey,  That  I  cannot  tell. 
Sol,  Gen,  When  was  that? 
Harvey,  In  1699. 
Mr.  Phippt,  Is  Mr.  liCileur  here? 
Clf  ofAr,  He  is  a  prisoner  in  the  Savoy ;  he . 
was  taken  in  the  same  ship  with  Mr.  Yaughan. 
Mr.  Phippt,  It  is  reasonable  he  shouki  have 
been  here,  to  give  an  account  of  the  prisoner. 

X.  C,  J.  Then  they  should  have  taken  care 
to  have  had  him  here.    Have  you  any  more ' 
witnesses  P 

Soi,  Gen.  I  tbmk  we  have  given  sufficient 
evidence  that  he  is  an  Irishman :  But  now  we 
shaU  shew  you,  ihat  all  youc.witaessss  have 
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▼en  a  Tcnr  extravagant  endeDot  lo  yrova 

at  fae  is  a  rreochiDaD.  All  he  hoped  fi»r  was, 
that  thcf  prosecaton  for  the  king  could  not  fae 
able  to  prove  him  an  Irishman ;  he  believed 
there  were  but  three  men  conid  prore  him  so: 
that  was  Daviil  Crearh,  and  two  more ;  and 
so  he  writes  to  David  Creagh,  and  tells  him, 
That  his  life  was  in  hts  power,  and  he  hoped 
he  and  the  other  two  would  not  discover  it. 
This  David  Creagh  was  his  neighbour  in  Ire- 
land ;  we  will  calThim  to  prove  that  cantain 
Vauffhan  was  bom  at  Galloway  in  Ireland. 

Mr,  WIdtaker,  And  here  is  bis  letter  under 
bis  hand.  Bring  David  Oreagb.  (Who  was 
awom.) 

Mr.  Comper.  1  di>«re,  before  he  give  his 
evideaoe,  be  mav  look  upon  those  that  have 
given  evidence  shout  the  prisoner,  one  by  one. 
(Then  he  looked  upon  Robert  French.)  Mr. 
Creagh,  do  jou  know  him* 

Ci:eagh.  INo.    (Then  he  looked  upon  the 


icstj 
Mr, 


rr.  Cowptr.  Have  you  had  any  of  these 
men  come  to  you  on  a  msssftge  P 

Creagh,  Ko,SiF. 

Sol,  Gen,  Do  you  know  Thomas  Taugfaan, 
the  prisoner  at  the  bar  ^—Creagh,  Yes,  I  do. 

StU,  Oen.   How  long  have  you  known  him  P 

Crea^,  About  two  years. 

Soi,  Oen^  Was  that  your  first  acquaintance 
with  him  P^CrftfgA.  Yes. 

S4.Gen.  Whatplace  wssheboniat,asyon 
have  beard  P 

Creagh.  At  Galloway  in  Ireland. 

SoL  Gen,  From  whom  did  you  hear  it? 

Creagh.  From  all  persons  tnat  I  have  heard 
apeak  of  him, 

SaL  Gem.  Did  be  ever  own  to  you  that  he 
waabomthereP 

Creagh.  Yea,  oftentimes  in  my  company. 

Sol.  uen.  Did  you  ever  receive  a  letter  from 
him  aboQt  your  giving  evidence  in  this  matter  ? 

Creagh.  Yea,  Sir. 

Sol.  Gen.  Do  you  know  this  letter  P  (Which 
waa  hhewn  hiro.f— Cr«^A.  Yes,  Sir. 

SoL  Gen.  Do  yon  know  his  hand  I 

Creagh.  Yes,  i  partly  Jniow  it. 

Mr.  Whitaker.  Did  you  ever  see  him  write  P 
^  Creagh,  This  is  the  letter  I  reeeivsd  from 
him. 

£.  C.  J.  Read  it  Do  you  think  it  is  his 
lupdP 

Creagh^  I  cannot  swear  it ;  but  I  believe  it 

is  bis  hand. 
Mr.  Phipps.  Hsve  you  seen  him  write  P 
Creagh*    I  have  seen  him  write  severs] 

times. 

JLC.J.  Do  you  believe  it  Is  hit  band  P 
Creagh,  Yes,  my  lord,  but  I  cannot  swear  it 

[Then  the  Letter  was  lemi.] 

To  Mr.  David  Creagh,  in  Newgate,  These. 
*^  Mr.  Creagh ; 

**  I  have  some  assurance  tfiat  Mr.  Whitaker 
has  no  witneaa  to  prove  me  a  subiect  of  Eng- 
land, but  you,  and  two  more,  which  1  am  glad 
of  witd  9a  my  heart:  1  hopelmay  have  none 


agaiMl  me  thai  wtdimewonetfaaB  yea 
csptain  Etherington.  If  Mr.  Wbitaler  hm 
not  sworn  you  yet,  I  hope  you  will  not  appear 
against  me.  I  (ledare,  if  I  had  more  thaa  nay 
life,  I  would  lay  it  in  your  hand.  I  am  like  lo 
be  sent  to  Newgate  this  day,  and  it  is  like  yoa 
and  some  more  will  be  sent  here,  that  we  may 
not  talk  together.  The  Dutch  diogs  took  from 
me  eleven  hundred  dollars  in  money,  which 
certainly  troubles  me  more  than  the  thoughts 
of  deattr, which  I  value  note  straw;  but  I  hope 
in  four  or  five  days  to  be  supplied.  I  fear  they 
will  keep  me  ck»e.  i  Mive  all  the  libertv 
imaffioable  here  to  write,  and  my  friends  suf- 
fered to  see  me.  1  cen  say  notbiiy  that  is 
comfortable,  but  that  I  am  very  well  in  health, 
and  nothing  concerned,  if  my  money  come  in 
time.  T.  Vauooam.*' 

Friday  morning. 

Mr.  Pkippa.  Is  that  letter  proved  P  That  is 
not  to  the  purpose ;  nor  of  any  weight,  consi- 
dering  who  proves  it 

L.  C.  J.  1^0,  that  none  could  prove  him  a 
subject,  but  he  and  two  qiore  P 

SoL  Gen.  We  will  produce  only  one  witness 
more.  Call  Mr.  J.  Rivet— [The  court  being 
informed  by  some  gentlemen  then  on  the 
bench,  that  there  was  a  ffentlenwn  then  in 
court,  one  Mr.  Rivet,  who  oeing  of  Galloway, 
could  probably  give  some  account  of  the  pn- 
soner ;  be  was  immediately  called,  and  re* 
quired  to  depose  what  be  knew.] 

Rirel.  My  lord,  I  am  sorry  1  am  called 
where  life  is  concemedt  when  I  came  hither 
only  ent  of  curiosity ;  but  the  service  I  owe  te 
this  government,  obliges  me  to  speak  what  I 
know,  now  1  am  called  to  it  £Then  he  wss 
sworn.]  ^ 

SoL  Gen.  Do  you  know  the  prisoner  at  the 
barP    What  countryman  is  heP 

Rivet,  I  have  known  him  a  great  laany 
years;^we  were  children  together  m  the  same 
town ; '  we  lived  in  Galloway  in  Ireknd.-  I 
knew  his  fiuher,  and  mother,  and  brothers,  and 
sisters;  snd  I  remember  him  a  child,  as  long 
as  I  can  remember  any  thing,  1  cannot  deter- 
mine to  a  certain  auniDer  of  veara;  and  1  re- 
member him  not  only  a  school  ^v,  but  also  an 
epprentice  to  one  Mr.  Coleman.  And  I  wonder 
very  much  at  what  Mr.  French  s^ys,  lor  by 
the  name  and  place  of  his  birth,  he  must  have 
sworn  what  be  knows  to  be  otherwise ;  for  the 
Frenches  are  a  family  in  GaUoway ;  lus  father 
was  an  honest  gentleman,  and  went  over  into 
Ireland  in  the  rebellion,  in  1641,  and  he  there 
msrried  a  woman,  a  native  of  Galloway,  and 
had  several  children,  one  of  whiol^  ii\  the  latter 
end  of  king  Charles's  reign,.turned  Papist,  and 
I  believe  the  grief  for  it  nastencd  bis  fother'a 
death.  I  own  oart  of  the  evidence  may  be 
true,  about  his  beiiig  in  the  West  Indies;  hot 
his  mother,  I  believe,  was  never  out  of  Ireland 
in  her  life* 

Dr.  OldiMk,  What  was  his  father's  name? 

Baei.  Jehu. 

X>.C*X  Ydasny, yqa knew thii very gta« 
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tfemtii  wa  tppicntiee  lo  one  Tbomaf  Colemtn 
alGdlowmy. 

Rhei.  1  did  so,  mj  krd. 

X.  C  J.   How  long  is  it  tiiioe  too  otw  bim  f 

JUvet.  1  eo&not  be  potttiTe,  I  think  at  the 
wdacUeii  of  Galloway  id  )69i.  1  caaoot  eajr 
whether  at  or  after ;  ODt  I  aaw  bim  about  that 
Inne,  and  knew  hiuii  and  ba?e  known  bim  from 
a  child :  I  knew  him  a  acbool  boy,  and  knew 
■Is  wOtbers* 

loitioe  Tiurton,  What  year  did  yoo  know 
IdflBllrstP 

Hjwl.  I  dare  not  he  positife ;  I  rsmenaber 
him  paiticalariy  v^ell. 

X.  C.  J.  Are  yon  sme  this  is  the  man  P 

Jttwf .  i  know  him  as  well  as  any  face  I 
ewer  saw.  I  came  accidentally  into  court  out 
of  cnrioslty  ;  and  one  that  knew  roe,  that  was 
•f  GaOewmy,  ^ve  an  aoooont  lo  the  king's 
ceaned^'and  so  I  am  called  to  glfe evidence. 

L,C.J,  Do  yon  know  this  Robert  French  P 

Rmt  I  cannot  say  I  know  him,  fbr  i  see 
Ilia  bat  in  the  dark;  if  I  saw  bim  in  a  better 
iiglit,  it  may  be  I  may.  (Then  Robert  French 
was  set  «p  ior  Mr.  Riret  to  see  bim.)  I  think  J 
rseelleet  the  fkoe,  I  am  not  cettain. 

X.  C.  /.  Do  you  know  this  gentleman  ? 

JPmeA.  Ido,  mylord.  * 

Xw  C.  J.  Where  did  you  lire  P 

JVen^A.  In  Connaoffnt. 

X.  C.  J.  Did  yon  know  John  Vaogfoan  of 
OaHowayP 

Frenei*  I  have  heaid  of  bim,  my  lord. 

Baron  Povti .  What  trade  was  the  prisoner's 
fttherP 

BheL  He  bad  the  market  several  years ; 
be  fired  reiy  well,  and  kept  a  public  house  in 
the  town. 

Mr.  PAms.  Did  yoa  know  any  other  Tho- 
mas VaiwbaB  but  this  P 

I^mcS.  No,  not  in  Chdlovray.  • 

Bimt.  This  may  be  a  confirmation  of  what 
I  say !  if  it  be  the  same  gentleman,  bis  bahr  is 
reddish. 

X.  C.  J.  Pidl  off  his  pemke    (Which  was 


) 
Vmuthmn.  My  hair  is  not  red. 

L.C,J.  How  are  his  eye  brows  P 

Vcmglum,  A  dark  brown,  my  lord,  the  saoM 

esy  wig. 

rmFi 


BtfiM  Poawt.  Let  somebody  look  oil  it  more 
paniciilariy.  (Then  an  officer  took  a  candle, 
and  looked  on-  bis  bead,  but  it  was  shaved  so 
ckae  the  colour  could  not  be  discerned.) 

Mr.  PAijpjM.  We  can  give  an  answer  to  this, 
my  lord ;  we  shall  prove  that  there  was  one 
Joba  Vanghan  at  Galloway,  and  he  bad  a 
•on  ThooMB,  that  died  ten  years  ago.  As  ftr 
]&•  Hivelt  be  is  a  mere  stranger  to  as,  we 
knew  oetfaiDg  of  him ;  and,  by  what  I  can 
pensive^  he  comes  in  as  a  volunteer,  not  sab- 
pemnM  by  either  side#  And  ibr  Mr.  Creagfa, 
ve  shall  ahew  he  is  not  to  be  credited  in  any 
tUng;  for  we  shall  prove  him  goilty  of  iUony, 
and  that  be  sweie,  that  if  hie  brother  wonid 
•apply  him  wilift  money,  'be  would  swear 
apipH  hiB|  eftd  riJDf  bim  in  Nevgeiei 


and  that  be  should  not  come  ont  till  became 
upona  sledge;  and  if  so,  there  is  nobody  sore* 
ly  can  believe  be  will  stick  at  pognry  or  for« 
gery,  or  any  thing  else  which  may  be  for  his 
advantage.    Call  Mr.  CbistDpber  Creagb. 

[Wbo  was  sworn,] 

Mr.  Pkipvi,  Pray  do  yoa  know  David 
Crsagh  P— C.  Creagh.  Yes. 

Mr.  Phipfi.  Is  be  any  relation  to  yoa  P 

C.  Creofh.  Yeft  be  is  my  brother. 

Mr.  Pktppg.  Give  the  coort  and  tbejoiy  aa 
aoooont  what  yoa  know  of  year  brother  P 

C.  Cretigk,  Ik  is  an  unnataral  thing  to  eoma 
on  this  occasion,  and  I  am  sorry  1  am  called 
upon  this  acoonnt. 

D.  Creagh.  Sprak  what  you  bave  to  my  P 
Mr.  Phipps,  What  do  yoo  know  ff  yoor 

brother,  whether  yoo  have  aot  fboud  bim 
goil^  of  stmbng  any  thing  P 

C.  Creagk  My  lord,  1  am  opea  my  oath  |* 
I  have  known  mmetbing  of  it,  be  boi  slslm 
some  sold  from  me. 

X.  C  J.  Yen  pretend  to  be  m  very  oiees 
yoa  are  to  answer  to  what  you  know  of  hie- 
reputation  in  genoml,  and  of  bis  way  of  lifing. 

C.  Cresgil.  His  repotation  bm  bem  hot  very 
slender,  1  am  very  aony  for  it ;  oeversl  in  tbi«' 
court  can  give  accooot  of  it,  as  well  m  f .  He 
served  a  relation  of  bis  at  Newceetle;  beserr- 
ed  there  mme  time,  and  came  to  town,  and 
came  to  me,  and  depended  upon  me,  and  I 
sobsisted  him ;  and  he  took  an  opportnnity  one 
day,  when  i  and  my  wife  were  gone  abroad, 
and  nobody  at  home  bat  the  maid,  and  went 
up  stain,  where  mjr  wife's  room  is,  and 
there  being  a  eash  window,  he  opens  it,  and 
took  out  of  my  wife's  closet  mveral  pieces  of 
gahl. 

X.  C.  X   How  did  you  know  that  bedid  it  P 

C.  Creagk,  I  found  it  outailerwerds;  he 
wm  my  brother,  and  tberefore  I  did  not  pro* 
secnte  bim.  f  did  not  know  be  bad  it,  till 
afterwards  that  I  found  to  whom  he  bad  dis- 
posed of  the  gold.  I  inquired  wlio  wu  in  the 
bouse,  and  thought  the  maid  bad  it :  and  she 
mid  nooe  bad  bm  tliere  but mv  brother;  and 
he  at  last  owned  the  fact,  and  I  bad  it  again. 

X.  C.  J.  Have  yoa  any  more  to  my  of  yow. 
hroiberP 

Mr.  Pkippi,  Did  be  ever  tbrealm  to  swear 
agabist  youP^— rae^Aea.  Or  meP 

C.  Cnngk.  He  bm  been  confined  in  New*' 
gato  18  msatbs,  and  I  sahsiited  bim  in  cbsri* 
ty;  I  attewed  him  all  aleai^ ;  and  he  bm  been 
sending  to  me  by  several  messages,  that  if  1 
subsisted  bim  not  with  more  money  than  I  did 
allow  bim,  he  would  swear  nw  into  a  plot 

L.C.J.  DidbetollyooMP 

C.  Cntigh,  No,  hot  ne  sent  me  word  m. 

hem  that  be  asm  tbii 


L.C.J.   Iatb« 
'Word  by  P 

C.  vmvA.  Ym,  Ihomen  ishem. 
MT.rhtppf.  Let  him  stand  op. 
X.  C.  X  Where  do  yoo  liveP 
C.  Crtt^k  In  Wathng-street ;  I ama 

1  dmlara  it  ia  not  in  fovoor  or  aflbo^ 


tioBibateafyia 


tbMl 


tbii. 
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D.Cre^k.'  Thb  is oaljr  to  hnito lac from 
ffiviog  my  et  kteooe  against  a  mefcbant  tbai  I 
oavs  laken  up. 

Vaughtn,  What  diaraeter  bad  he  in  Spain  ? 
fTben  IMvidl- Creagh  spoke,  but  was  not 
neard.l 

L.&J*  Wbatdov^nsaynftbsgoM? 

€.  Crtagh.  He  baa  H,  my  lofd. 

D.  Crttigk.  Why  did  yon  not  nroseoute  roe 
then,  if  I  had  it? 

L,  C.  J.   Yon  are  not  sure  be  took  the  gold^ 

C.  CrMgk,  I  was  sn  sure  b«  bad  it,  benose 
1  bad  it  from  him  again  by  another  hand. 

Z.C.J.    Did  be  tell  yon  so,  that  he  had  it  f 

€.  Creagk,  No ;  but  I  had  a  letter  about  it. 

£.  C.  J.  When  is  that  letter  r 

C  Crgagk,  i  have  it  net  here. 

Xto  C  J.  Give  not  an  evidence  of  a  letter, 
without  Ibe  letter  were  here)  it  ought  to  have 
been  produced. 

Mr.  PMppt.  CaU  Christopher  Heyden.  [He 
was  sworn.]  Do  you  give  the  court  an  account 
what  David  Cresffh  has  said  to  you  of  swear- 
ing against  any  body. 

Jujfden.  Ssveral  times,  when  my  master  has 
sent  me  to  him,  to^y  him  6i.  a  week,  or  5<. 
^d,  Orweek,  to  subnet  him. 

Dr.  OlduL  Who  are  you  servant  to  ? 

C,  Creagk,  He  is  my  servant 

Heyden,  This  David  Creagb  has  often  toM 
me,  that  I  should  tell  his  brother,  that  if  he 
would  iiot  eupply  bim  with  more  money  be 
would  swear  againet  him.  When  llDameto 
the  8e«ioDs- house,  when  the  pirates  were 
tried  the  first  time,  1  was  eoiog  through  the 
haiUdock,  where  this  David  Creagh  called  to 
me ;  and  I  asked  him  what  be  did  there  ?  He 
said  he  was  to  be  evidence  agaiost  captain 
Vaoghan.  No  certainly,  said  f,  ytm  do  not 
know  bim,  do  you  ?  Says  be.  Here  is  the  thing, 
it  had  been  better  for  me  that  i  had  been  an 
evidence  against  him  before  this;  and  I  am 
forced  to  be  an  evidence  against  bim,  to  save 
myself:  and  he  bid  me  teH  bis  brother,  God 
wnn  his  soni  to  all  eternity,  if  he  did  not  send 
liim  supply  that  day,  he  would  have  him  in 
Newgale,  and  that  be  should  net  come  out 
•gain  till  he  came  put  upon  a  sledge  P 

X.  C.  J.  Did  he  say  so  f 

Heyden.  Yes,  my  lord. 

€.  Creagh.  How  long  is  it  agone,  Mr. 
Hevden?^  ^ 

linden.  It  was  the  day  the  pbatn  were 
tried ;  more  tbati  that,  here  was  Mr.  Wrath's 
man  was  with  me  at  the  same  time ;  and  be- 
cause he  should  not  hear  what  you  said,  you 
took  me  t9  the  door. 

Mr.  FMpps.  H  Daniel  Bryan  here? 

[He  appeared,  and  was  swom.] 
BryM.   i  was  subpmna'd  here  for  I  know 
ttot  what;  for  I  know  not  captain  Vaugban. 

Mr.  PhiMt,  Give  me  leave  to-  iuk  you  a 
miestion :  Uo  you  know,  or  have  you  heard  of 
David  Creagh  ?^Bryan.  Yes,  Sir. 

ah.  Phipps.  Will  you  give  an. account  of 

what  he  has  said  of  swearing  against  any  body  f 

£rym.  Oxkium  thMntened  ha  brother  » 
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veral times, that ifhewenM net sesd him  f- 
lief,  be  woald  bring  bim  in  for  somelhiag,  and 
would  inform  against  him. 

Mr.  Pkippi.  Did  he  say  he  would  swear 
against  him  ? 

JBrynn.  He  did  say  he  Would  inform  against 
him. 

Mr.  PAippf.  What  did  yon  hear  him  si^  •f 
swearing  against  any  one  ? 

Bryan.  He  said  he  bad  rather  othei*  should 
perish,  than  himself. 

Blr.  Whitaker,  This  man  waa  condemned 
for  the  ssmd  eritne, 

Mr.  Pkippe,  Mr.  Vanghan,  have  yo«  ai^: 
other  witomsesP  Call  Creighton.  (Who 
was  sworn.)    What  countryman  are  yon  r 

Creigkion.  A  Connaucht  man,  1  wna  bofw 
in  Galloway ;  I  believe  Blr.  Rivet  knows  me. 

Mr.  Pkippe.  Did  yon  know  one  John 
Vaugban,  that  lived  at  Galtoway  P 

Cr^kton,  I  know  him  very  weV. 

Mr.  Pkippt.  Do  you  know  the  prisoner  at 
the  bar  ?^CreigA<on.  No. 

Mr.  Pkiypi,  Do  you  remember  that  that 
John  Vau|jflmn  had  a  eon  Thomaa,  and  whai 
became  ot  him  ? 

Crtigkion.  Yes,  he  had  a  aon  Thomns ;  but 
1  underrtood  that  he  went  somewhere  into  the 
country,  snd  there  died ;  and  it  was  spread  all 
about  the  town. 

Mr.  Pkipp*.  Do  you  know  what  he  died 
of? — Creigkton,  I  cannot  tell. 

L.  C.  J,  How  long  ago  did  hedhs  ? 

Creigkiom.  About  ten  years  ago.  I  knew  all 
the  brothers.  • 

Mr.  Pkippe..  Did  yon  know  that  Thomas 
Vaugban  ? 

Creighten.  I  knew  him  very  welL 

Mr.  Pkippe,  Isthatgentlemao.'tiiepriaoner, 
he? — Creigkton,  No. 

Air.  P  kip  ft.  Do  yoQ  believe  that  is  not  the 
man  ?-^Crei^A<Mi.  Ibdievenot. 

Mr.  Pkippe.  Did  you  ever  knew  any -other 
Thomas  Vsoghan  ? — Creighton.  No. 

Justice  Twrton.  Had  not  John  Vaimban  a 
son  apprentice  at  GaUgway  to  one  Thomas 
Coleman  ? — Creigkhm.  No,  as  I  know  ot*. 

Justice  T\trion.  How  old  wsr  that  sen, 
Thomas  Vaugban,  when  you  know  him  f 

Creigh  ton.  I  was  bom  at  the  next  door  to  ibat- 
Thomss  Vaugfaan  that  was  reputed  to  be  dead. 

Justice  Turton.  Was  not  that  Thomas 
Vaugban  apprentioe  to  Mr.  Colensan  ? 

Creigktan.  I  cannot  certainly  tell. 

Justice  l\trton.  How  old  ^sras  that  Thomss 
Vaugfaan  when  be  went  eway  from  Galloway  ? 

Crd^Aloa.  I  cannot  tell. 

Justice  I^rlon.  What  is  your  own  sgo? 

Creigkton.  My  sgois  about  ^«e«and<^wen^. 

£..  C.  J.  You  have  *  net  seen-  him  in  ten 
yeevs  f-^Creigkion.  No,  my  toid. 

jL  C.  J.  Can  yoit  take  it  upon-  your  oath 
this  is  not  the  man  yen  saw  ten  yeass  ago, 
that  Thomas  Vaugban  you  knew  ? 

Crei^A^OR.  Yes,  my  lord. 

L.C.J.  How  oU  won  he  whc»  yon  wem 
aoflMninted  with  hipi^ 


atUl'  Jk^HlgkI^9iU(m  cm  the  High  Seas. 

Jiemighl  heijNwt  iifioen. 
X.  C  J.  How  long  is  thftt  siDoeP 
CreigkUmn  T<$nye»rt. 
JL  C*  J.  .What  is  voar  Dime  ? 
CftigkUm,  GreigMoD, 
Mr.  Comper.   You  ny  you  knew  him  ten 
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yon  *go> ;  •  pray  what  flNirt  of  person  was  he, 
aad  how  did  he  differ  from  Ibis  man  ? 

Cmgktvm,  He  was  better  set,  aod  not  quite 
00  tall  as  this  man,  and  full  of  the  small- pux ; 
Iw  was .  the  qoaivelaomcsl  boy  in  the  whole 


&fL  Gem,  Yoa  say  he  was  not  quite  so  tall 


Creighiem.  No,  he  was  not  qi^te  so  tall.     . 

8oL  Gem  Do  you  think  he-might  not  grow 
if  This  was  ten  yeaia  ago,  when  he  was 
Wat  fifteen  yearaold. 

Mr.  Omper,  Yon  knew  him  at  fifteen ; 
liMr  long  had  you  known  him  ? 

CrniglliMi.  From  my  infaney,  till  he  de* 
jartfd  the  town. 

Mr.  Cow^sr.  DoriDgall  that  time,  what  em- 
ployment was  he  in  ?  Toilsome  circumstances.. 

trtightom,  I  think  this-Vaughan  went  to 
•oe  Mr.  Rosael's»school. 

Mr.  Conyisr.  What  to  do? 
.  CfdjgA^oji.  To  learn  to  write  and  read. 

Mr.  Cso^per.  And  was  b^  not  ao  apprentice 
in  that  time  P— Cr^Aipn.  I  caoaot  tell. 

Blr.  Comptr,  Were  yon  acqoainted  wiib 
hmi^-CnigkiM.  Yes. 

JL:C.  J.  You  hfod  next  door  to  him ;  rare 
ytou  niuBt  he  acqaaintcd  with  him  ? 

Creikktan»  He  wasa  fiffhting  boy;  for  I 
wmember  he  did  once  thrasE  my  coat  soundly. 

X.  C  J.  Where  do  yon  lire  now  f 

Crei^fUon.  At  the  Castle  and  Faloon  in  Al- 
detBgaie<-slreel. 

!L,C.J.  What  trade  are  you  ? 

Creighion.  A  shoemaker. 

Baron  Pomig,  How  long  have  yon  lived 
here? — Crtighton.  This  ten  years. 

Baron  fovis.  What  did  that  Thomas 
Vangban  die  of,  that  you  say  was  dead  before 
you  came  away,  as  it  was  reported  up  and 
down  f^^Creigkton,  1  cannot  teU. 

Mr.  Camper,  Just,  now  you  said  he  went 
away  from  Galloway,  aod  it  was  reported  there 
that  he  was  dead  too  years  ago ;  now  you  say 
you  faMk¥e  been  in  England  ten  years. 

Cre^AloN.  I  came  into  England  about  ten 
ytoarsago. 

*  Mr.CMBper.    Did  yhu  hear  it  at  Galloway 
hefofc  yon  capM  away  ? 

Crtighton,  I  heara  it  at  €Uilloway  before  I 
eame  to  London ;  and  there  are  many  can. tes- 
tify that  there  .was  a  refiort  that  be  was  dead. 
'  Justice  7k$rt4m,  How  long  was  he  gone 
from  Galloway  before  you  came  away  ? 
-  Creighiim,  1  cannot  say  to  an  hour;  I  heard 
he  was  dead. 

L,  C,  /.  Well,- welly  he  went  away  fimn 
GaHoway. 

Justice  2Vir(ofi»  Have  you  not  been  hen 
Awilfcyeanf.  ^^ 


Creigkiom*  I  think  not ;  I  came  a  Uttle  be* 
fore  the  Revolution. 

Justice  TSifton,  That  is  eight  years  ago : 
just  now  TTOu  said  you  had  been  here  ten  years. 

Mr.  Fhppi,  Call  John  Kine.  (Who  waa 
sworn.)  John  Kine,  didjou  knowone  John 
Van^han  in  Galloway  P  •       ' 

Kine.  Yes,  I  lived  with  him. 

Mr.  Phivps.  What  chil<lren  had  her 

Kine,  Four  sons. 

Mr.  Phippi,  Had  he  any  of  those  sons  that 
was  named  Thomas? 

Kine,  Not  of  those  four. 

Mr.  Pkipps,  Had  he  a  son  Thomas? 

Kine,  Yes,  ha  had ;  he  died  about  ten  or 
eleven  years  old  of  the  small- pox. 

Mr.  Phippi,  You  say  you  lived  with  tbia 
John  Vaoghan ;.  look  upon  the  prisoner  at  din 
bar,  is  he  any  uf  those  sons  ? 

Kine.  No,  sir,  I  never  saw  this  man  till  now. 
.  Mr.  Phipps.  How  long  did  yoa  liv'd  with 
him  ? — Kine,   About  eight  or  nine  years. 

Mr.  Phipps.  But  haw  lung  have  you  been 
come  away  from  him  ? 

Kine,  About  ten  years. 

Justice  Turton,  How  well  do  these  two 
witnesses  agree  together?  The  other  said  he 
died  at  fifteen,  and  was  pitted  with  the  small- 
pox ;  this  roan  says  he  died  at  teo,  and  of  tba 

SBBSU-pOZ. 

X.  C.  J.  Where  do  you  live  now? 

Kine,   I  live  in  tlie  city. 

X.  C,  J.  How  long  hive  you  lived  there  P 

Kine,  Twelve  years. 

X-  C.  J.  How  long  was  this  Thorns* 
Vau^ban  dead  before  you  came  hither  ? 

June.  Really  I  cannot  be  positive,  I  believe 
about  eight  or  nioe  yeacs. 

X.  C,  J.  Did  Tltf)ma8  Vaugban'  die  of  the 
smalt-pox? — Kine,  Yes. 

X.  C,  J,  Tbat  you  are  sore  of? 

Kine,  1  am  sure  that  was  the  disease  he 
died  of. 

X.  C,  J.  You  knew  him  well,  1  believe? 

Kine,  Yes,  my  lord. 

X.  C.  J.  Huw  old  was  he  wheif  he  died  ? 

Kine   About  teu  yt^ars. 
'  X.  C.  J.  Where  was  he  buried  ? 

Kine.  At  Galloway. 

Just.  Tnrion,  Why  does  not  the  officer  take 
care  ?  Tliere  is  one  talkuig  with  the  witness. 
Cau  you  now  reconcile  your  evidence?  (To 
the  prisoner's  counsel.) 

X.  C.  J.  Have  you  any  more  witnesses? 

Mr.  Phippt.  No,  my  lord. 

Just.  Turton,  What  were  the  names  of  all 
the  sons  ? 

ICtae.  The  eldest  was  John  Vaughan,  the 
other  William  Vaugban,  another  Bdwaind 
Vaughan,  and  another  James  Vaughan;  that 
was  all  that  he  had  shve. 

Mr.  Whitaker,  There  is  never  a  Thomas 
Vaughan  among  these. 

'  Mr.  Cawper,   Thomas  died  up  and^dovm  in 
several  placea. 

.  Mr.  Phippi,    Mr.  Rivet,  do  you  know  tht 
sons  of  th»t  John  Yanghaaf 
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Ehei.  He  bad  all  these  mmib,  Jobo,  .^ «.«», 
Tbomes,  and  James.  He  speaks  of  a  mm  £d- 
watd ;  1  caoDoC  exactly  remember  whether 
there  was  such  a  son  or  no ;  though  I  lia?e  a 
rode  idea  of  it,  but  am  not  certain.  I  knew  this 
Thomas,  1  went  to  sdioot  w^b  him,  and  I  saw 
bim  in  the  year  1691,  about  the  surrender  of 
Galloway. 

Juryman.  Is  that  man  at  the  bar  the  same 
Thomas  Vaugban  ? 

Rivet.  I  am  positive  of  that. 

L.  C.  J.  You  saw  him  at  the  surrebder  of 
Galloway? 

Rivei.  I  did ;  it  was  about  that  time. 

Vamghan.  I  am  a  subfoct  of  the  most  cbris* 
tian  king ;  and  1  desire,  though  I  speak  £ng- 
Inh,  that  I  may  be  4examined  in  French,  in  a 
matter  that  touches  me  so  near.  And  you  may 
•ee  by  my  commission,  my  lord,  that  I  am  a 
Frendiman ;  which  I  desire  may  be  read. 

X.  C.  J.  We  shall  not  trouble  you  with  that 

Faughan,  Jt.can  shew  you  my  commission, 
wherein  the  king,  my  master,  declares  me  to 
be  a  subject  of  France. 

Dr.  OldUh.  Mr.  Vaughan,  I  think,  you  need 
Bot  trouble  the  court  to  read  the  commission ; 
the  commission  is  the  same  as  for  all  other  sub- 
jects of  the  French  king,  wherein  he  is  looked 
vpoa  as  a  natural  4x>m  subject  of  Frauce ;  and 
so  he  owns  himself  upon  his  examination  be- 
Ibre  the  judge  of  the  aclmiralty. 

L.  C.  J.  Hare  you  any  more  to  sav  ?  As  to 
the  examination,  who  £an  proVe  that  r 

Mr.  Cowley.  I  can  prove  that,  my  lord. 
(Mr.  Cawley  was  sworn.) 

L.  C.  /.  Is  that  Thomas  Vaugban's  exami* 
nation.  . 

'  Mr.  Catfley.  Yes,  my  lord,  it  is  signed  by 
Um,  and  taken  befbre  sir  Charles  Hedges  the 
95tb  of  July,  1695. 

L.  C.  J.  Read  it.  (Theo  Mr.  Cawley  read 
Ibe  Examination  of  Thomas  Vaoghan,} 

The  37th  of  July,  1696. 

Ofieium  Domini   contra   Thomas   Tauguam, 
Capuem*  NavkuUf  The  Lotal  Clbngabtt. 

The  Examination  of  Thomas  Vaugban,  late 
Commander  of  the  ship  the  Loyal  Clen- 
carty,  aged  96  yeara,  taken  before  the  Right 
Worshipful  Sir  Charles  Hedges,  kt.  Judge 
of  the  High  Court  of  Admiralty  of  £ng- 
land. 

**  Tliisexaminste  laitb,  That  he  was  bom 
at  Martenico  within  the  dominions  of  the 
French  kmg»  and  is  his  subject ;  but  refuses 
to  answer  of  what  parents  he  was  bom :  that 
be  came  last  from  thence  about  four  yean  ago 
as  commander  of  a  ship  called  the  Hare,  which 
liad  been  befbre  taken  from  the  English,  and 
eame  in  her  to  Nantz  in  France,  and  hath 
Cfer  aince  been  in  France,  or  cruising  in 
French  ships:  That  he  hath  been  a  com- 
muder  ever  aiuoe  he  was  16  yean  of  age, 
aadhath  commanded  leFenl  French  pri?  atem^ 
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called  the  Grenada,  ofS6  guns,  which  aboottirw 
yean  ago  ioek  the  Diasimod  ;  and  thccsaou- 
nate  was  nerer  till  now  takes.    Banff  aaked, 
whether  heater  lived  hi  Eughmd,  or  in  Iielaiid  ? 
he  refuses  to  answer.    Beiuff  asked,  whetber 
be  knew  any  things  of  the  tsEing  and  envying 
off  a  Cosiom-hoiise  beat  finm  tlM  Domam^^- 
Bulloigne  ?  Or,  whether  he  waa4heo  in  Loo- 
don,  or  did  giro  directkioa  loany  fenonBy  or 
knew  of  her  being  carried  off  f  he  auaisMi^ 
Bothini^ ;  bntiiidy  that  if  any  peteon  wonhl 
prove  It  against  him,  he  was  pnaeBt%>  answer^ 
It :  but  aaith*  that  in  Fsanoa  be  heani  of  ber 
bei6g  brought  to  Bulloigne  ;  and  he  the 
aminate  boug||t  her  at.  BnlkNgne  of  the 
thai  carried  her  away,  and  thatahe  oaat 
90aand  odd  livies,  and  was  then  eaHed  tba 
Elizabeth  and  Anne,  or  Midiael  and  Anne, 
but  which  doth  not  remonhsr :  that  Jie  the 
examioate  still  hath  the  atid  vcascl  at  Bnl« 
loigne :  that  he  cannot  tell  the  nameaef  tlM 
persons  he  bought  her  of,  aad  that  took  ber 
away,  but  believes  they  bad  «  oommisaion : 
that  something  above  tbceeweek»agoabecx- 
aminate  went   with  a  oommiasioo  from  the 
French  king  on  board  a  two  and  twenty  nan 
4»aive,  calM  the  Loyal  ClcDcartv,  tboi  at 
BuUoigne,   as  commander  thereor:   and  on 
Monday  last  was  a  fortnight  waa  taken  fay  the 
Cuveuiry  man  of  war,  at  the  Boey  in  thoj 
Gunfleet ;  and  that  the  eommandereifthe  Co« 
ventry  took  away  thisexaminate's  oomnuanoo. 
Being  asked,  upon  what  design  became  not 
with  the  bsivge  ?  replied^  that  it  waa  not  to 
take  the  air ;  that  the  bdrge  formerly  bel^pgnd 
to  the  k>rd  Dagby,  and  was  taken  by  a  French* 
privateer  about  a  year  ago ;  that  befbre  be 
came  out,  he  met  with  two  Engliib  Mnmrn 
upon  the  court  of  guards  at  BuHoigoe,  wbe< 
told  the  examioate,  that  they  had  been  taken 
priaonen,  and  the  examioate  took  tbem  in  upon 
charity  ;  and  afterwards  met  another  Enghah- 
roan,  who  told  the  examinate,  that  he  bad  been 
taken  in  land  service,  and  believes  it  waa  before 
Fort  Kenoque;  and  the  said  peraan  aitting 
noon  a  atone  at  BulWione,  and  not  knowing 
wbat  to  do  with  himael^  the  examinate  toooL 
bim  on  board  for'cbaritv,  aad  deaigned  to  nut 
the  said  three  persons  ashore  ia  England,    Be- 
ing asked,  whether  he  did  not  put  in  a  claim 
for  the  said  Custom  bouse  beatr  by  reaaon  of 
her  captain?  Or,  whether  the  persona  that 
took  her  had  any  commission  from  him  f  he 
the  examinate  answered,  that  they  that  took 
her,  must  anawer  for  wbat  they  did,  aad  he 
must  answer  for  hia  actiona  only. 
Eodem  die  Cap/'  carwn  aic, 

C.  Heogbs.  TflOttAa  VAuoaAif.*'' 

X.  C.  J.  Mr.  Vaugban,  have  yen  any  more 
to  say  ? 

Vaughan.'  It  is  very  hard  oifcamataneaa  I  an 
imder ;  if  an  Englishman  was  in  France^ 
under  the  atraighta  that  I  am  here»  it  woukibe 
very  bard  for  Um  toprovekimaelfanEng- 
lialuiian. 

I..C./.  YoQ  bava  hid  a  voy  &ir  tiiali  and 
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JM  flMI  kftT0  jiMlioe,  be  it  fbr  jroo,  or  agaioit 
Vngkmi.  I  hope  your  loHibip  vrill  do  on 

JL  C.  /.  Gentl«nMi  of  ^e jorjr,  the  pritoiier 
al  tlw  btr^  Thomai  VaiM(h»o,  •temls  indioted 
lor  Irifh  traoMM,  fmr  adhoriiiff  to  the  king^s 
OMOMo,  via*  That  he  |rat  hiiaaelf  aaaaol- 
dier  in  the  oemce  of  the  French  Idng,  iu  a 
Yoaelealied  the  Loyal  CloDoarty,  wkb  divers 
other  poflMioa  on  board  hei*,  that  were  fob- 
ieoia  to  the  French  king*  and  eDeniea  to  the 
Iciag  of  Boffiand,  with  -a  detisgn  to  bwn  the 
kin^a,  and  m  aubiects'  abijM :  and  for  that 
porpoao  vrent  in  that  ahtp.  Tnat  the  priiiNier 
«iaa  onboard  the  ship,  and  trilh  tnoh  a  deaiyn, 
■  proved,  withoot  an  eontradiolioo,  byaereral 
wKnaawa  that  have  been  produced ;  that  ia, 
that  the  two  and  twenty  oar  barge,  which  is 
the  saa^  called  the  Loyal  Clencnty,  lay.  ho- 
▼erin^  about  the  Buoy  in  the  Nore;  dioae 
mm  la  the  Coventry  imagined  they  had  some 
daaigu  of  anschief  lo  the  snips,  and  they  made 
after  him  with  the  Coventry.  It  was  appre- 
baadad  by  eaptaia  Yaaghaa  and  his  erew,  that 
the  Coventry  would  be  too  hard  for  them,  and 
80  they  did  submit,  and  were  taken.  And 
bang  eiamined  on  what  aeeount  he  came  on 
our  coasts,  it  ia  confessed  by  him,  That  he 
canM  with  a  design  to  bum  our  sMpe.  Yon 
nay  observe  what  soK  of  men  were  aboard. 
You  have  beard  it  proved  to  you,  that  Critteo- 
dcn,  the  aiarshal  of  Doveri  entered  those  per- 
aooa  taken  aboard  the  French  vessel,  of  what 
nation,  and  what  (piality  they  were ;  and  there 
were  about  a  dooen  of  these  Frencbihen,  for 
they  wera  entered  as  such.  Now,  for  a  sub- 
ject of  Engknd  to^in  with  the  king's  enemies, 
m  pursuit  of  a  dengu  lo  bom  or  take  any  of 
the  king's,  or  his  siSbjects'  ships,  that  ia  an  ad- 
bereoce  to  the  king's  enemies.  But  it  appears, 
not  oUly  that  captain  Vaugban  was  in  their 
company,  but  that  he  was  their  commander ; 
which  commanding  the  vessel,  on  board  which 
were  French  subjects,  enemies  of  the  king  and 
the  kia^m  of  Enrland,  ie  high  treason,  and 
thepartictthir  fact  of  treason  for  which  he  is  in- 
dieted.  And  it  appears  that  he  had  a  commis- 
wm  from  the  French  king  to  command  this 
veasef,  the  Loyal  ClencaHy. 

Now  the  onsoner  having  this  commission  to 
be  eommamier  el  this  vessel,  thouffh  they  who 
aervad  under  him  were  not  nativeTrencnmen, 
but  other  foreigners,  yet  their  subjeetittg  them- 
aelves  to  him,  actiog  by  virtue  or  cok>ur  of 
that  conwnimion,  makes  them  to  be  the  French 
kind's  sabiectB,  during  then-  oontinnance  in  that 
oervkse ;  for  oiberwise  all  prizes,  which  they 
ahouki  take,  would  make  them  to  be  pirate ; 
which  none  vrill  pretend  to  maintain,  when 
they  acted  by  a  commissioo  from  a  sovereign 
prince,  that  was  an  enemy.  And  if  they  diall 
cniiae  upon  our  coasts  with  a  desia^n  to  tdce, 
«ir  destroy  any  of  the  king's,  or  bis  solgects 
ahi^,  they  are  enemies,  though  they  were  the 
eutgechi  of  a  pifince  or  state  in  amity  with  the 
king  of  Engtaad.    Bat  al  thia  time  tbara  is  no 
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necessity  of  entering  upon  thu  questioBt  be- 
cause it  is  proved  that  divers,  who  weit  on 
board  this  vessel,  were  Frenchmen;  thejoimitf 
with  whom,  in  prosecution  of  such  a  deugn,  la 
that  kind  of  high- treason,  of  adhering  to  tba 
king's  enemies.  So  that  if  captain  Yaughan 
was  a  subject  of  England,  he  is  proved  guilty 
of  high- treason,  if  you  believe  the  etidence. 

Bnt  now  it  is  insisted  on  by  Mr.  Vaugban 
and  his  counsel,  that  though  he  was  exercising 
hoetility  against  the  king  of  England^  and  do* 
signing  mischief  to  bis  subjects ;  vet,  aays  he, 
1  was  not  a  subiect  of  Eoghind,  I  was  bom  a 
oulgect  to  the  French  king.  If  that  be  true, 
then  he  is  not  goilty  of  high- treason ;  he  ia  an 
enemy,  bat  not  a  traitor :  and  that  is  the  point 
you  are  now  |o  conskler  of,  whether  he  be  a 
subject  of  Enghmd  or  France  ? 

Now  as  to  that,  he  being  taken  under  such 
circumstances,  and  speaking  English,  it  ia 
reasonable  to  be  presumed  that  he  is  a  suljeet 
of  England,  unless  he  proves  the  contrary.. 
But  then  yon  have  heard  by  several  of  the  wit* 
nesses,  that  when  he  was  at  first  taken,  he  ac- 
knowledged himself  to  be  an  Irishman ;  and  ha 
did  not  only  acknowledge  it  to  them  that  as* 
sisted  in  apprehending  him,  but  being  carried 
to  Dover,  wnen  the  marshal  entered  bim  in  bis 
book  as  a  prisoner,  be  entered  him  not  aa  a 
FreUchmaa,  but  he  declared  at  that  time  ha 
was  an  Irishman.  It  ma^  be,  be  did  not  con- 
sider the  coDsenuence  of  il ;  for  the  next  day 
he  was  carried  before  the  mayor  of  Dover, 
and  then  having  considered  better  of  it,  that  it 
was  not  for  his  interest  to  acknowledge  him- 
self an  Irishman,  he  said  he  was  bora  asuljeot 
to  the  French  king,  and  at  Martenioo.  There 
were  Scotchmen  and  Irishmen  taken  at  the 
same  time,  and  they  were  entered  as  of  the 
nation  they  belonged  to,  and  so  were  divers  en- 
tered Frenchmen.  So  that  unless  he  hath 
given  sufficient  evidence  to  the  contrary,  this 
19  sufficient  to  induce  yon  to  believe  mm  an 
Irishman  bora. 

But  be  has  endeavoured  to  take  off  this  evi- 
dence that  hath  been  given.  First,  be  aays,  it 
wos  when  he  was  in  drink,  that  he  did  confoss 
himself  to  be  an  Iriahman ;  but  when  he  was 
sober,  he  %aid  be  was  a  Frenchman.  And  be- 
sides that,  he  calls  a  witness,  whose  name  is  Ro- 
bert French,  to  give  an  account  of  him.  And 
French  says,  that  about  fourteen  years  ago  ha 
was  at  St.  Christophers,  on  French  ground, 
aod  he  did  then  see  this  Thomas  Vaugban ; 
be  did  take  bim  then  to  be  about  the  age  of 
fifteen.  He  says  he  stayed  there  about  four 
aod- twenty  hours,  and  that  he  was  in  thf  com- 
pany of  this  Vaugban  and  his  lather  about  five 
or  SIX  hours.  He  says,  his  fother  told  him  at 
that  time,  that  this  young  man  who  was  then 
about  fifteen  years  of  age,  was  bora  at  Marts* 
nioo.    He  aays  farther,  Uiat  his  father  did  re- 


commend this  aou  to  him  lo  be  a  sea-fhriog 
man,  being  the  empfoyment  he  intended  him 
for ;  and  be  ii  sore  this  Is  the  man.  Thia 
Robert  French  was  asked,  whedicr  ha  aver 
law  this  Vaugban  from  the  time  ha  first  saw 
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]iiniit8l.GMitoplwniiililtbitliiiie:  hemy 
h0  Mv«r  ■•#  htm  mnoe  thai  time,  till  Ahoiit 
tw  moodw  ago.  Ho  girot  yoa  thii  ocooont 
bow  he  ciiiie  to  meet  with  hun  :  be  toys  ho 
caftie  to  town ;  aod  being  a  charitable  man,  he 
used  to  virit  the  pritooa ;  and  be  came  to  New* 
gate  to  one  Noland ;  and  there  he  taw  captain 
Vanghan ;  and  though  he  bad  not  aeen  him  for 
Hmrtoen  yeara  before,  yet  he  knew  him  again, 
and  is  poaidfe  that  he  la  the  lanie  person. 

Another  swears  he  knew  the  prisoner  about 
flrerears, and  be  waa  reputed  a  Prenehman, 

liiere  baa  been  anotner  witness  produced, 
which  is  that  Daacine,  who  came  op  as  a 
Frenchman,  and  talked  French,  pretending  he 
coobl  not  speak  English ;  but  on  examination 
it  was  discovered  that  he  had  an  employment 
m  England,  and  was  a  bailifPk  follower ;  'and  it 
appears  be  can  f^ff^  English  ?ery  Well ;  and 
notwithstanding  his  pretence,  has  given  bis 
evidence  in  English.  And  he  tells  you,  That 
be,  abont  the  year  1669,  did  go  to  St.  Cbrinto- 
'pbeni,  and  afterwards  to  Marteoico ;  aod  there 
he  went  to  one  Williams,  who  had  a  friend 
whoae  name  was  Vsoghan,  at  whoae  house 
-there  was  a  christening  to  be  of  his  sod,  to 
whom  Williams  was  to  be  godfather;  and  this 
witness  was  carried  thither,  and  the  child  was 
•chrtstenod'  Thomss.  He  tells  yon  he  went 
o«'6r  again  to  8t.  Christophers,  and  to  Marte- 
nice,  in  the  year  1677,  and  that  then  he  en- 
quired  for  this  chiM,  and  did  see  him.  Then 
he  says,  after  that  he  went  OTer  again  to  St. 
Christophers,  and  to  Martenico  about  thirteen 
years  sgo,  and  then  saw  him  again  ;  aud,  I 
think,  never  saw  him  since ontU  very  lately; 
and  this  prisoner,  he  undertakes  to  teU  you,  is 
the  very  person. 

But  then  one  Harvey  tells  yon  he  saw  him 
ia  France,  in  the  year  1693,  and  there  he  was 
taken  to  be  a  Frenchman,  and  he  lived  with  a 
woman  that  sold  silk,  that  said  he  waa  her  ne- 
■nhew,  her  sister's  son ;  and  that  he  was  born  at 
Martenico.  This  is  the  evidence  b  '  gives  you  ' 
to  induce  you  to  believe  he  is  a  Pi  ^uchman.      ' 

Now,  in  tlie  first  place,  before  I  open  the  | 
evidence  in  answer  to  it,  I  desire  yon  to  ob-  j 
^  serve  the  weight  and  import  of  this  evidence  j 
that  hath  been  produced  by  the  prisoner.  First,  | 
for  this  French,  that  says  he  saw  captain 
Vaugban  fourteen  years  ago,  when  he  was 
abont  fifteen  years  of  age ;  he  had  no  former 
acquaintance  with  him;  slaved  in  his  com- 
pany but  six  hours ;  and  came  away  within 
fbor-and  twenty  hours  after  his  arrival ;  and 
never  saw  him  again  in  fbnrteen  years :  it  is  a 
strange  thing  that  he  ahould  know  him  ag^in 
so  well  as  to  be  positive  that  he  is  the  same 
person ;  for  in  fourteen  yesrs  there  is  a  great 
alteration  in  a  man  :  for  a  man  tbAt  has  known 
one  at  the  age  of  fifteen,  awl  not  aeen  him  In 
fourteen  years  after,  though  before  he  was  very 
well  acquainted  with  him,  cannot  so  easily 
know  him  again.  BuLhowever  he  is  poaitive, 
upon  his  oath,  that  he  is  the  same  person  that 
he  saw  at  Martenico. 

Then  as  for  Dasdne,  yoa  uaycooflider  him, 
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that  be  abptrid  tike  notioe  of  alHtfn<Mllfaat 
he  saw  christened  several  yeara  before ;  and 
that  be  ahonid  mm  remettoor  him  when  he 


bad  not  soen  him  in  IS  years ;  sure  he  bad  a 
met  liking  to  tbis  ehiM,  that  when  be  went  to 
Marlenico,  many  years  after,  be  ^honld  be  m 
tnqniaiitve  after  him:  1  muat  leave  these  things 
to  yon  to  oonskler  of:  that  he  might  lutfteaa 
aunt  in  France,  that  is  very  nosaible  too. 

But  now  consider  how  tnia  evidence  halh 
been  endeavonred  to  he  anawered :  two  wit- 
nesses have  been  prodnded  to  contradict  that 
which  tliey  have  sworn.  The  first  is  David 
Creagh,  who  teHs  yon  be  baa  known  the  pit- 
sooer  fitr  two  years ;  and  aaya  he  wat  always 
reputed  to  be  an  Iriabman,  and  bom  in  Gallo- 
way :  he  has  often  discoursed  with  bin  aboat 
his  country,  and  he  told  ham  iImI  be  was  an 
Iriahman,  aod  bom  al  Galloways.  Then  yon 
hear  what  a  letter  is  produced,  writ  to  Creagh, 
when  be  was  to  come  upon  his  trial ;  be  men- 
tiona  what  his  defonce  wae,  and  tliat  U  was  hn- 
possibh*  that  any  could  do  him  any  harm  but 
ne  and  two  more.  Crea^  aweers  it  is  bis 
hand ;  that  he  bath  seen  bim  write,  and  he  be« 
Ueves  it  is  his  hand. 

Then  there  u  a  gentlemen,  Mr.  Rivet,  that 
came  here  by  chanix,  who  ia  a  Galloway  man ; 
he  saith  be  knew  the  prisoner's  foiber,  who 
was  reputed  to  come  thither  abont  the  time  of 
the  rebellion  In  Ireland,  in  1641,  and  lived  at 
Galloway;  and  that  this  prisoner,  Mr. 
Vauffhan,  was  his  son,  arid  lie  knew  bira  of  a 
child;  was  weH  acquainted  with  him;  lived 
hard  by  him ;  remembers  him  an  apprentice  in 
Galloway,  and  tells  you  to  whom;  and  says  he 
is  sure  this  is  the  very  man;  aod  that  he  ssw 
the  prisoner  in  1691,  about  the  time  of  the  re- 
duction of  Galloway ;  and  be  is  confident  tbst 
the  prisoner  is  the  son  of  John  Vnnghan,  at 
Galloway ;  and  lie  gives  vou  a  particular  ao* 
count  of  him  and  his  family,  via.  of  tlie  repu- 
tation and  manner  of  living  of  his  father;  and 
what  other  brothers  he  had:  so  that  there  is 
no  objection  against  his  credit ;  and  it  is  hard 
to  beliere,  since  he  is  so  positive  and  circiun- 
stantial,  that  he  can  he  mistaken. 

But  the  prisoner  and  his  counsel  hare  en* 
deavonred  to  anawcr  all  this  evidence;  and 
first  thev  have  called  Creagh's  brother  to  prove 
that  he  is  an  ill  man ;  for  that  he  came  into 
this  town  where  his  brother  lives,  who  subsisted 
him  and  took  him  into  bis  house;  and  one 
day,  when  he  and  his  wifo  went  abieed,  he 
mode  bold  with  some  of  his  money ;  but 
they  thought  the  maid  bad  it,  and  he  charged 
her  with  it ;  bnt  to  his  satisAiction,  it  did  after- 
wards appear  that  David  had  it. 

Then  there  is  another,  Christopher  Heyden, 
Christopher  Creagh 's  senant,  who  says,  he 
heard  D.  Crea^fh  aay.he  waa  forced  to  be  an 
evidence  against  Vauglian  to  save  bim^f ;  and 
that  he  qs^  to  threaten  his  brother,  thai  if  be 
would  not  give  him  more  money,  he  would 
swear  against  hire.  Bryan  saith  much  to  the 
aame  purpose.  These  are  produced  to  take  off 
the  eifdtt  ef  D.Craagh's  testmsdpy. 
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But  then,  gentlemen,  as  to  the  place  of  the 
'  prisoaet*6  birth ;  tivo  other  Mitnesses are  pro- 
dtiGcii  to  give  you  satisfaction  that  this  captain 
Vatifi^han  was  nut  the  son  of  that  Mr.Yan^han 
4yf  Gailoiray,  whose  evidence  I  will  open  to 
you,  and  tlieo  will  see  how  coherent  they  are 
in  their  testimony^  The  fin|t  is  Creigliton,  a 
shoemaker ;  he  says  he  knew  Thomas  Vanghan, 
the  son  of  John  Vaughan  of  Galloway, 
«bont  ten  years  siqce ;  he  was  a  Galloway  man 
bred,  and  livc<i  the  next  door  to  John  Vauffhau 
that  had  a  son  Thomas.  He  savs  he  has  uceh 
liere  about  ten  years  in  EngtaniL  Oe  says  he 
ifabks  that  Thomas  Vaughan,  the  son  of  John 
Yaughan,  waft  about  the  age  of  15  years ;  but 
that  this  prisoner  is  not  be ;  for  that  Thomas 
Vaughan  was  disfigured  with  the  small-ppx ; 
he  remembered  him  well ;  he  had  reason  for  it, 
for  be  once  basted  him  soundly  ;  and  that  he 
Weot  away  from  Galloway  when  be  was  about 
15  iwars  of  age,  and  was  reported  to  be  dead ; 
•odif  it  were  so,  this  prisoner  cannot  bt  the 
person. 

The  other  witness  is  as  positive  as  Creigh- 
ton ;  for  hesaith,  he  knew  this  John  Vaue^han 
of  Galloway,  and  his  son  Thomas ;  andthat 
Thomas  Vaughan,  son  of  John  Vaughan,  died 
-  about  10  years  since  of  the  small-  pox.  So  that 
they  hare  found  two  Thomas  Vaughans:  one 
ieUs  you  of  one  that  was  15  years  old,  and  was 
disfigured  with  the  small-pox ;  and  the  other 
teUs  vott  of  Thomas  Vaughan,  who  died  of  the 
■DMlt  pox  when  he  was  10  years  of  age. 

Yea  are  therefore  to  consider  the  evidence 
on  both  sides.  The  question  pru|cipally  19, 
Whether  the  prisoner  lie  a  subject  of  the  Iduf 
of  England.  If  you  are  satisfied  that  he  is 
not  an  English  subject,  but  a  Frenchman,  then 
be  18  not  ffoilty  of  this  bi(^h- treason ;  but  if  you 
are  satis&d,  by  the  series  of  the  whole  evi- 
dence, that  be  is  an  Irishman,  and  that  he  had 
a  commission  from  the  French  king,  and  that 
he  cruised  upon  our  English  coasts,  in  com- 
pany with  the  king's  enemies,  with  a  design  to 
take,  horn,  or  destn^  any  of  the  kinj^p^s  or 
his  snbieots  ships,  you  are  to  find  liim  gudty  of 
the  high-treason  whereof  he  stands  indicted  ; 
otherwise  you  are  to  acquit  him. 

CL  iff  At.  Swear  an  officer  to  keep  the  jury. 
[Which  was  done.] 

[Afler  a  short  slay,  the  Jnry  relaracd  into 
Court,  and  gave  in  their  verdict.] 

C/.  cf  Ar.    Gentlemen,   answer  to  your 
names.    E.  Leeds* 
*    Mr.  Jjceds,  Here. 

Crycr.  Voui  Avex,  and  so  of  the  rest. 

CI,  ofAr,  Gentlemen,  are  you  all  agreed  of 
your  verdict  f — Jury.  Yes. 

CL  of  At,  Who  shall  say  for  you  f 

Juty,  Our  foreman. 

CL  of  At,  Thomas  Vaughan,  hold  up  thy 
band.  (Which  be  did.)  Xook  upon  the  pri- 
soner. How  say  you,  is  be  giiilty  of  the  bigh- 
treasoo  whereof  be  stands  indicted,  or  nol 
guilty  ?— Foreman.  Guilty. 

CLofAr.  What  goods  or  ehattels,  lands  of 
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tenements  had  he  at  the  time  of  the  treason 
committ^  P 

Foreman,  None  to  otir  knowledge. 

CI.  of  Ar.  Then  hearken  to  your  verdirt  as 
the  court  hath  recordeil  it :  You  say  that  Tho- 
mas Vaughan  is  euilty  of  the  high- treason 
whereof  he  stands  thdicted  ;  but  that  he  bad 
no  goods  or  chattels,  lands  or  teneirients  at  thor 
time  of  the  high-treason  committMd,  or  at  any 
time  since,  to  yoyr  kiiowledge ;  and  i^o  yotf 
say  all.— Jiury.  Yes, 

Vaughan,  My  loni,  let  me  beg  one  favour, 
that  I  may  be  used  like  a  gentleman ;  that  I 
may  be  sent  to  a  "chamber,  and  not  to  h  diin- 
geon  ;  and  that  my  friends  may  come  to  nnie. 

X.  C.  J.  C apt.  Vaughan,  they  say  yon  oncer 
made  an  escape,  and  therefore  th6  keeper  most 
keep  whh  humanity,  but  with  an'security. ' 

Vaughan^  'I  desire  I  may  be  kepi  like  « 
Christian. 

L,  C.  /.  The  k^per  must  d^  his  duty.   . 

CLofAr.  Tbdmas  Vaughan,  hold  up'ifiijr 
hand.  (Which  he  did.).  Thou  standest  convict- 
ed of  high-treason  against  our  sovereign  lord 
the  king;  What  hast  thou  to  say  for  thyself 
why  judffpaent  shall  not  pass  ,i^;ainst  thee  to 
die  according  to  the  law  f 

Vaughan,  I  am  altogether  a  strangel'  to  th« 
law,  iny  lord  :  I  refer  myself  to  my  counsel. 

X.  C.  J.  W^l,  then,  you  refer  yourself  to 
your  counsel.  You  have  had  a  fair  trial,  and 
nave  no  reason  to  complain  of  it:  If  your 
counsel  have  any  thing  to  say  in  arrest  of  judg** 
men),  they  shall  be  heard. 

Mr.  Phippt,  My  lord,  the  indictttient  baa 
two  sorts  of^treason  laid  in  it  the  one  for  ad- 
heripgto  the  king's  enemies,  tlpe  other  levying 
of  war;  and  with  submission,  I'take  it,  that 
the  first  is  not  ^ell  hiid  ;  for  it  says  that  the  pri* 
sonerdid  adhere  to  the  king's  enemies,  but 
says  not  against  the  king,  f^ow  every  body 
knows  that  the  French  king  is  in  war,  not  only 
with  England,  but  Holland  and  Spain,  and  Cho 
emperor:  But  if  a  man  join  with  the  French 
against  any  of  them,  he  adheres  to  the  king's 
enemies;  and  yet  it  cannot  be  said  to  be 
against  the  king;  therefore  they  ought  to 
have  laid  it,  that  he  did  adhere  to  the  king's 
enemies  *  contra  Dominum  Regem ;'  it  must 
be  aiding  and  comforting  them  against  the  king 
tliat  miuces  the  treason. 

X.  C  J.  It  does  say  so. 

Mr.  Phippi.  No,  my  lofrd :  it  only  says  that 
captain  Vaughan  did  adhere  to  the  king's  eae^ 
mies,  and  does  not  say  it  was  against  the  king ; 
and  if  that  be  treason,  is  what  we  desire  to 
know, 

X.  C.  7.  If  he  adhere  to  the  king's  enemi^, 
it  must  be  against  the  kinc^,  though  he  assist 
theoi  only  against  the  king's  allies  ;*  for  there* 

•  East's  P.  C.  c.  2,  8.  91.  Fost.  .220.  Bnfaa 
tdfthis  Blackstone  says:  '"  By  the  statutes 
Hen.  5,''c.  6*,  kny  subject  committing  acts  *of 
hostility  npon  any  nation  in  league  with,  the 
king  was  declared  to  be  guilty, of  high  treason, 
and,  though  that  act  was  repealed  by  the  <ta* 
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bjr  the  kiiig*t  enenMi  nuiy  he  moie  cneon- 
iiig«d  aod  eneUcd  to  do  labehiefor  damege 
to  ibe  kito|^.  8ap|Miee  toii  aHist  the  Froncli 
Idog  BguDsl  the  lung  of  Speto,  tket  b  now  m 
mllianee  mod  leegoe  with  the  king  of  Engfauid, 
and  the  French  in  actual  cnini^  ;  thai  s  to 
adhere  to  the  ldDg|e  enenM*  aflamal  the  long. 

Mr.  Fkippu  WoiUd  that  be  treMon,  mj 
lordf 

£.  C.  J.  Yes,  certainly ;  though  thai  ie  not 
a  point  in  this  cmb,  and  ao  not  necewaty  to  he 
dcienained  now ;  fortheaolof  pariiamcnt  of 
35  of  £.  S.  defines  trmon  inadheriii^to  the 
kin|['s  ennnifa,  and  exprcsssa  the  orert*act 
in  gif  ing  thena  aid  or  ooafcrt ;  it  is  solBcicBl 
to  alledtfe  the  treaaon  in  tha  words  ef  the  sta- 
tute, adberinff  to  the  king^  eaeaues.  An 
orert^ol  alleged,  shews  it  to  be  against  the 
bng;  and  in  pnrsnanoe  of  thai  adherence,  he 
didaoaadao:  He  was  a  captam  and  aoMier 
in  Hm  diip;  did  join  with  the  long's  enemies, 
dee.  with  a  dealgn  to  destroy  the  kug'a  and  his 
iuhjeots  ships ;  saTCJ|r  that  is  most  maaifcsily 
an  adherence  to  the  nag's  euamies  against  tlie 
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•t 


Ir.  Fhmu  The  o?crt-aet,  if  it  were  ii* 
legged  saficMBthr,  would  not  hdp  it ;  lor  if 
there  can  be  an  aohering  to  the  kinff's  enemies, 
that  is  net  trsaaon  ;  they  oa^ht  to  alledge  such 
adhering  as  is  troaaou ;  and  if  the  treaaan  itself 
is  nol  wen  attedged,  the  orert  act  will  not 
hdpit. 

X.  C.  X  There  is  an  orert  act  to  ahew  ti  to 
he  against  the  fcinr.  it  n  said  all  atong,  be 
being  in  this  vessa  Ckncarty,  **'  cum  dircnis 
sob&is.*' 

Mr.PiU^.  But  then  that  ofot-act  is  not 
well  alledged ;  ifor  it  is  said  only  he  went 
aHVuising;  whereas  they  ought  to  hare  al- 
ledged that  be  did  ceamutsoBie  aeto  of  hos- 
tility, and  attempted  to  take  aoaae  of  the  king's 
ships :  for  cmiiuig  ahme  cannot  be  an  orert- 
ad ;  for  he  might  be  croising  to  secure  die 
FVench  merchant-sliips  froaa  beittr  taken,  or 
ftr  many  other  purpooesi  which  wm  not  be  an 
Of  eft-act  of  treason. 

L.C.J.  I  bqg  your  pardon.  Suppose  the 
French  long,  with  toroea,  ahould  come  to  Dun- 
kuk  with  a  design  to  iniade  En^and ;  if  any 
aue  ahonid  send  him  victnabv  ^  P^^  kim  in- 
leligenoe,  or  by  any  other  wmj  contribute  to 
tiieir  anstance,  it  would  be  high-treason  in 
adheriM"  totbe  king's  enemie8.t 

Mr.  Fk^pi.  If  the  French  king  had  de- 
pinned  an  inTaawu  upon  Kiwlaiid,  and  cap- 
torn  Yanghan  had  autisted  in  ma  Teasel  in  fbr- 
the  infaaion,  it  would  have  been  trea- 


tato  90  Hen.  6,  c  11,  ao  ftr  aa  rdalea  to  the 
making  this  oieace  Imrh  treaaoi^  yet  alill  it 
fsaaiaa  a  veiy  ipat  oocnee  agaiaat  the  bw  of 
■atieua,  aai  puaiahabia  by  our  bws  either  ca- 
pitelly  or  otberwiae  accaniiv  to  the 
atoncca  of  the  caaa.**  i 
AS9»t5S. 

•  £aat*kP.C.c.i,a.91. 

t  But^P.C.  €.<.a.ai. 


[532 

but  here  Is  aotfuog    mentioned  bat 
cniisinff. 

£.  C  J.  erasing  about  the  coaato  of  Eng- 
land with  a  deiisn  to  destroy  the  king*8  ships. 

Mr.  Fhipp$.  Tliat  desin  ought  to  oe  made 
appear  by  aome  act  of  hootility ;  for  in  the 
oaae  of  Boiton  bnd  Bradahaw,  and  others, 
which  my  hwd  Coke  ctte^  the  agreetog  to  rise 
and  puU  down  incloeores,  and  meeting  and  pro- 
Tiding  anna  for  that  purpoae,  is  agreed  not  to 
be  le^ing  of  war ;  and  they  were  indicted  for 
conspiring  to  lery  war,  upon  the  stotute  of  qaeen 
Elisabeth.  And  in  thb  case,  here  being  only 
a  eonapiring;  and  nothing  attempted,  it  can  be 
no  more  treason  than  it  waa  iivtnatcaae. 

L.  C.  J.  When  men  form  tbemsclres  into  a 
body,  and  mardi  rank  and  file  with  weimons 
oflensire  and  deflensire,*  thb  is  levying  of  war 
with  o|ien  force,  if  the  deaignbe  poblic  Do 
you  think  when  a  ship  is  armed  with  guns, 
&c  dotb  appear  on  the  coast,  watching  an 
opportunity  to  bum  the  king's  ships  in  the 
liariMmr ;  and  their  design  be  kirawn,  and  one 
goea  to  them,  and  aids  and  assists  them,  that 
mis  la  not  an  adhering  to  the  king'a  enemies  f 
Hera  are  two  indictaaents,  one  for  levyiiig  war, 
and  the  other  fiur  adhering  to  the  kmg's  eno* 
mies ;  but  the  adhering  to  the  king's  enemies 
is  principally  insisted  on ;  and  there  must  be 
anactual  war  proved  upon  the  person  iodicted  in 
the  one^ret  need  not  be  proved  in  tbeother  case* 

Mr.  rMipps,  The  same  <fMainly  b  necessary 
in  one  as  well  as  the  other ;  for  barely  adhering 
to  the  luau^s  enemies  b  not  treason  ;  but  there 
muat  be  an  actual  aiding  and  comfortoig  them  t 
and  a  mere  intention  to  assist  the  kiii^s  ene- 
mies, b  not  an  adherence  within  the  statnte  of 
35  £d.3. 

JL  C.  J.  If  there  be  not  high-treason  in  the 
act  alledged;  that  ia,  if  it  do  not  make  out  sa 
adherence  to  the  Imig^  enemies,  then  your  ob> 
jection  would  hoSd  good. 

Mr.  FkipDs,  The  goiiw  to  cruise,  my  lord, 
does  not  make  out  an  adherence  to  the  lung's 
enemies;  for  Ins  crubing  miff ht  be  for  other 
pnrpoaes  as  weD  as  to  take  3ie  king's  s^ps  ; 
and  your  lordship  wiU  intend  the  best  in  &vonr 
ofbfc 

Mr.  W/dtaker,  To  bum  the  king's  ships.' 

L.  C.  J.  Treby,  The  indKctment  b  laid  fitf 
adhering  to,  and  coaaibHing  and  aidiog^  the 
king's  cncoaiea.    You  woidd  take  that  to  be 


capable  to  be  ooustrued  adttierinff  to  the  kiv's 
enemies  in  other  respecto ';  bull  take  it  to  be 
areaaooablecoaatrucliunof  the  indictment,  to 
be  adberiit^to  the  king'a  enemies  in  their 
enaaily.  What  b  the  duty  of  every  subject  ? 
It  b  to  fight  with,  aubdue,  and  weaken  the 
king^enemics:  andoontrary  tolhisyif  he( 
Merate  with,  and  stiei^fthea  the  king's 
Bsies,  he  expressly  oonnwilicta  thb  duty  of  hb 
aDe^aaoe,  and  b  gailty  of  thb  treaaon  of  ad- 
heru^  to  them.    But  then  yon  say  here  b  no 


aiding 

acta?  hostility.    Now  here  b  ^ing  aboard 

•  East'iiP. C.  c  2,  a.  12»  59. 
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with  ao  intcDtmn  to  do  such  ads ;  aud  is  not 
that  comfortiog  and  aiding  P  Certainly  it  is.  Is 
Bot  the  French  king  comforted  and  aided, 
when  be  has  got  80  many  English  subjects  to 
go  a  croisiog  upon  ouv  snips  r  Suppose  they 
man  bis  whole  fleet,  or  a  considerable  part  of 
it ;  is  not  that  aiding?  If  they  go  ano  enter 
themsefves  into  a  regiment,  list  tbemsel?es 
and  march,  though  they  do  not  come  to  a 
battle,  this  is  helping  and  encouraging ;  such 
things  girethe  enemy  heart  and  courage  to  go 
on  with  the  war ;  or  ebe  it  may  be,  the  French 
Icing  would  come  to  good  terms  of  peace.  It 
is  certainly  aiding  aud  comforting  of  them  to 
go  and  accept  a  commission,  and  enter  into 
tneir  ships  of  war,  and  list  tbemsd? es,  and  go 
out  in  order  to  destroy  their  fdlow  subjects,  and 
ruin  the  king's  ships ;  these  are  actings  of  an 
hostile  nature.  And  if  this  he  not  luiheriDg, 
6cc.  it  may  as  well  be  said,  that  if  the  same 
persons  had  made  an  attadi  upon  our  ships, 
and  miscarried  in  it,  that  had  not  been  so  nei- 
ther ;  because  that  in  an  unprosperous  attempt 
there  is  nothing  done  that  gives  aid  or  comfort 
to  the  enemy.  And  after  this  kind  of  reason- 
ing tbey  will  not  be  guilty,  till  they  have  suc- 
cess ;  and  if  tbey  have  success  enough,  it  will 
be  too  late  to  question  them. 

Mr.  Fhippt,  Intending  to  levy  war  is  not 
treason,  unless  a  war  be  actually  levied. 

li.  C.  J.  Trejy.  Is  it  not  actually  levying  of 
war,  if  they  actually  provide  arms,  and  levy 
mte,  and  In  a  warlike  inanner  set  out  and 
cruize,  and  come  with  a  dengn  to  destroy 
ourships?  • 

Mr.  rAipnf.  It  would  not  be  an  actual  levying 
of  war,  unless  they  commit  some  act  of  hosblity  • 

jL  C.  /.  Yes,  mdeed,  the  going  on  boara, 
and  behdlg  in  a  posture  to  attack  the  ktnp^^s 
sinps.  As  to  the  fault  you  find  with  the  m- 
dictment,  there  is  a  fault,  but  not  in  point  of 
law  ;  they  might  have  laid  it  more  generally , 
soi»  to  have  ^en  more  evirlence. 
'  Baron  Povii.  However  it  is  well  enough. 
But  for  you  to  say  because  they  did  not  actually 

Slit  it  is  not  levying  a  war  ;  it  is  not  plain 
at  they  did  intend.  Hiat  they  came  with 
that  intention,  that  they  came  in  that  posture, 
that  tbey  came  armed,  and  had  guns  and  blun- 
derbusses, and  iiurrounded  the  ship  twice ; 
they  came  with  an  armed  force;  thftt  is  a 
strong  evidence  of  the  design. 

X.  C  /.  Yon  wouM  make  no  act  to  be  ud- 
ingand assisting  but  fighting. 

Btlr.  PAijppj.  Then  next  I  am  in  your  lord- 

ship's  judgment,  whether  the  statute  of  88  of 

Hon.  8,  by  which  captain  Vauehan  is  tried,  is 

in  force,  and  be  not  repealed  by  the  1st  and 

Snd  of  Philip  and  Mary,  which  saith,  that  all 

-  trials,  in  cases  of  treason,  shall  be  at  the  com- 

*  roon  law.    Now  by  the  common  law,  before 

the  statute  28  Hen.  8,  treason  done  upon  the 

'  sen  was  tried  before  the  admiral,  or  his  Ueute- 

imnt ;  and  my  lord  Coke,  in  the  12  Rep.  in  the 

case  of  the  admiralty,  saith,  the  jnnsdletMn 

of  the  adtnindty  is  by  the  common  law.    By 

ihe  itatute  39  &eo.  8,  treason  wokamA  be- 


fore three  of  the  privy-council  might  be  tried 
in  a  fbreign  coun^,  but  thatatatute  is  repealed 
by  thestatute  1  and  2  of  Philip  and  Mary ;  for . 
by  the  statute  33  Hen.  8,  c.  4,  treason  com- 
mitted in  Wales,  mi^t  be  tried  in  what  county 
the  king  would  assi^  ;  but  since  the  statute 
of  Philip,  and  Mary,  it  must  be  in  the  proper 
county ;  so  that  we  are  in  your  lordship's 
judgment,  whether  the  statute  of  28  Hen.  8 
be  m  force ;  and  whether,  since  the  statute 
of  1  and  2  Philip  and  Mary,  treasonsdone  upon 
the  sea,  ought  not  to  be  tried  before  the  ad* 
mirals  or  anciently  at  the  common  law  ?* 

JL  C.  J.  This  is  treason  by  the  common  law, 
nnd  the  trial  is  by  the  metliod  of  the  commeo' 
law. 

Mr.  Fkippi.  It  is  true  that  my  lord  Coke, 
and  other  authorities  say,  that  the  statute  35 
Sen.  8,  for  trying  treasons  committed  beyond 
sea,  is  not  repealed  by  the  statute  of  t  and  2 
Philip  and  Mary ;  but  they  do  not  say  that 
this  statute  is  not  repealed  by  the  statute  of 
Philip  and  Mary ;  and  the  books  being  alent 
in  tkis,  is  the  reason  why  I  propose  this  ques- 
tton  for  your  lordships'  judgment 

X.  C.  J.  It  is  no  more  a  questran  than  the 
trials  of  foreign  treason,  and  then  the  delenm* 
nation  of  the  trials  upcm  the  36th  determinna 
the  question  upon  this. 

Dr.  Oldiih.  We  must  have  two  witnesses  by 
the  rules  of  the  civil  law  ;  an  extngudicial 
saybg  of  a  partj  may  be  retracted  by  them  at 
any  time,  that  is  the  civil  law,  and  so  there 
can  be  but  one  witness. 

X.  C.  /.  That  is  not  the  hiw  of  England. 

Dr.  OZcfiiA.  I  do  humbly  conceive  that  the 
civil  law  is  not  taken  away  in  this  ease ;  fot 
though  the  statute  prescribes  the  form  of  pro- 
ceedings according  to  the  rules  of  the  com- 
mon  law,  yet  as  to  the  crimes  and  proofs,  the 
civil  law  is  still  in  force ;  and  then  the  paitr 
may  retract  his  confesskm  in  judgment,  mucli 
more  any  extrajudicial  saying. 

Mr.  WhUaker.  You  are  arraigning  the  ver- 
dict. 

X.  C.  J.  That  y oo  should  Itave  taken  netiea 
of  befbre  Uie  verdict  was  given.  But  we  think 
there  is  no  danger  In  hearing  tlus  objeetioii, 
because  it  is  so  easfly  answered.  Bow  man}r 
witnesses  were  to  the  confesMon  f 

Sir  CA.  Etdgti.  We  are  not  in  a  court  that 
proceeds  according  to  the  strict  mica  of  the 
civil  law;  but  if  we  were,  tliat  law  is  not  so 
absurd  as  to  allow  that  a  party  may  retcaot  hia 
confession  %i  any  time,  so  as  to  make  it  have 
no  eflfect. 

Dr.  OldUki  There  must  be  two  witnesses  at 
any  time. 

Sir  CA.  Hdgei,  So  there  avs  here  to  the 
confession ;  but  you  mistake,  if  you.  thinkthat 
every  particular  is  to  be  proved  strictly  as  the 
dvil  law  requires  ;  for  the  end  of  the  statuie 
whwh  directs  the  proceedings  of  this  oovrt,  was 
to  facilitate  the  method  of  making  proofa,  that 
being,  fi^und  difficult  by  the  courae  of  the  dvil 
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by  tbe  kinf^  cmoim  may  be  more  aeos- 
ngcd  and  CMhkd  to  4o  wiirhiifir  dMHg« 
to  the  IdnK.  8(U)KiM  Ton  MMt  Ibe  Prancb 
IdiiK igajnrt the ku^ or  Spain, tbtt know  u 
alliuMC  utd  teagna  with  tbc  Uoy  of  Eagland, 
and  Um  Fmeh  in  actual  cnmi^  ;  Ibat  b  lo 
adhere  to  Ibe  kins[i  encDMi  agamt  Ibe  king. 

Hr.  Pkifip4,  Would  that  be  UeMou,  tny 
lordr 

£.  C.  J.  Yea,  GcrtHinly  -,  though  Aat  ia  not 
■  point  IB  Ibia  am,  and  M  not  Baceeauj  to  be 
Mcnaincdnow;  ibrtheaotof  pariiament  of 
35ar  E.S.  4eflD«BtnH0D  inadberiiigtn  tbe 
Ua^e  HMmiea,  and  espceaaaa  tbe  overt-aei 
in  firing  Ibem  ud  or  ooniMt ;  it  ia  mScient 
to  alledffe  tbe  traaMW  b  the  worda  of  ibeata- 
tute,  aAaring  to  (be  king'a  eoeniea.  An 
«Tnt>aot  alleged,  afaewaitia  be  againtftbe 


. .  ja  panmaoM  ef  dtat  adberenee,  be 
didnand  an:  Heme  a  captain  and  aoldier 
u  Ac  dup  t  did  join  wilb  tbe  IdDg'i  enemies, 
4iG.  wilb  a  deaign  le  dealray  tlte  bug*!  and  bi> 
aytgeolB  ebipe  :  mt^  that  ia  dmM  manirestjy 
U  adiieience  to  tlie  king's  eDomiaa  agmiinl  tbe 

Sr.  Phippt.  "Hie  OTert-act,  if  it  were  fl- 
MgedmfBaWlT,  weoU  notbetp  it;  for  ir 
tbore  cw)  be  an  adhering  to  the  Idng*!  enemiee, 
tbM  i«  not  tneeoa  ;  tbey  oacbt  to  allcdgr  luch 
Mlteriiig  M  ii  tnaMm ;  and  rftbe  treaattiiUelf 
ia  mA  well  anedsed,  tite  oTcit  act  will  not 
bdpit. 

L.  C.  J.  There  i*  u  orert  act  to  ahew  it  to 
be  agaiHl  tbe  king,  ItUaaidall  aloog,  he 
•onK  in  this  need  Clencarly,  "  cnm  dirsaii 

Ur.  PUppt.  But  then  that  orert-act  ii  not 
well  alledged  ;  for  it  ia  etid  only  be  went 
a-tmisiDg ;  wbereaa  they  ought  to  bare  al- 
ledged  Ihat  be  did  eMnnut  aome  acta  of  hoa- 
(ilUy,  and  attempted  to  take  ■ome  of  tbe  king'* 
abipe  J  for  cmising  alone  eannot  be  an  orert- 
yt;  for  he  might  be  cmiaing  to  lecure  the 
r^ench  merchant -riiipa  thm  beui2  taken,  or 
ibr  muiy  other  parpoaes,  which  wQl  nut  be  an 
«reit-act  of  treaaon.- 

L.C.J.  1  beg  your  pardon.  Soppoee  tbe 
French  ]aag,  witb  fiircea,  ibonld  conte  to  Dun- 
kirk with  a  deatffn  to  invade  England  ;  if  any 
Mm  ibuuld  send  him  Tiduala,  or  give  him  in- 
tdligenoe,  or  by  any  other  way  c<M)tribule  to 
tiieir  atsiBtaiice,  it  would  be  higb-treuon  in 
adberiog  to  ibe  kin^'e  enemiee.f 
_  Hr.  Pkifipi,  If  UM  Frentii  king  bad  de- 
^^ned  an  bvaaion  upon  England,  and  cap- 
tau  Taughan  had  aaaifted  in  hii  restel  in  for- 
^'-gtho  mvaMon,  it  would  bate  been  trea- 


tnle  SO  Hen.  6.  c.  II,  so  fkr  ai  relates  to  the 
makipg  tfai*  offince  high  treaKm,  yet  lUll  it 
nmaiM  a  rery  great  oAnoe  against  the  law  of 
aaiioos,  and  pUMsbable  by  ok  laws  either  ca. 
pitally  or  otberwiae  according  tn  the  circnro- 
Btancee  of  the  caae."  i  BUdot.  Cauiu. 
S$3,S53. 
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son ;    bat   hera   is   aelhiog    isetilJoiKd   bnt 

X.C.  /.  Cnusing  abont  the  ciiiti  of  Eng> 
land  witb  a  dea«  m  deslny  tbe  king's  abip*. 

Hr.  PAippf.  Iliat  design  oo^t  to  ne  made 
appear  by  some  ad  of  boslilny  ;  for  in  the 
case  of  Burtoti  knd  Bradsbsw,  and  others, 
wkicbmy  lord  Coke  dtea,  the  agreeing  to  riw 
and  poll  down  inclotures,  and  meetingandpro- 
Ttding  arms  Ibr  (bat  purpose,  ii  agmd  not  to 
be  lerjiing  ^  war ;  and  they  were  indicled  for 
conapiringlolerv  war,  npoB  the  statute  of  ^neen 
Eliaabetli.  And  in  this  case,  here  being  ooty 
a  oODspiiiiig,  and  nothing  attempted,  it  can  m 
bo  mora  traeen  than  it  was  14 that  caae. 

X,  C.  J,  When  men  fom  tbemsclves  into  a 
body,  and  march  rank  and  file  witb  weu>ona 
oflMB*e  and  deferuire,*  this  is  leryioo'  of  war 
with  open  force,  if  tbe  deaign  be  public  Do 
*au  think  when  athip  is  anned  wilb  guns. 
See.  doth  appear  on  tbe  cout,  watching  an 
opportunity  to  bum  the  king's  ships  in  ibe 
harbour ;  and  their  dnign  be  koowD,  and  one 
goes  to  them,  and  aids  and  ssiiits  them,  that 
uii*  ■  not  an  adhering  to  the  lung'i  enemies  t 
Here  are  two  indictmenla,  one  forleryitig  war, 
and  the  other  for  adhering  to  tbe  king's  en^ 
mie* ;  bot  the  adhering  to  the  king's  enemiea 
is  prindpally  insisted  on ;  and  ihMe  must  be 
an  actual  war  proved  upon  the  person  iodicted  in 
the  one,  yet  need  not  be  prored  m  (be  other  case, 

Mr.  Pkippt.  TbesameiiMBinly  is  necessary 
in  one  as  well  as  the  otlier ;  for  barely  adhering 
to  tiie  kJai^'s  enemies  it  not  treaitnn  ;  bat  there 
must  he  in  actual  aiding  and  comforting  them  | 
and  a  mere  inleation  to  aoist  the  Ling's  ene- 
mies, is  not  an  adherence  within  the  statute  of 
35  £d.  3. 

L.  C.  J.  If  there  be  not  high-treason  in  the 
act  alledged  ;  that  ia,  if  it  do  not  make  ant  bd 
adherence  to  the  king's  enemies,  then  your  ob- 
jection would  bnld  good. 


goiiw  to  emise,  mr  lord, 
3  odberenee  to  the  Icii^B 
lialng  might  be  for  other 


id  yonr  lordship  will  intend  (he  best  ia  broor 

■  life. 

Hr.  Wkiittktr.  To  bom  the  king's  (hin.r 

L.  C.  J.  Treby.  Tbe  indictment  U  iMd  ftr 
adhering  to,  and  comforting  and  aidfaw  Ibe 
"  "      would  uke  IbM  !•  be 


„n,- 


r  Uul' 


I'tbc  iiiiiiiiiiiait  r 

J   f nemiea  >ft^ 

I  oi  <^«f  mi 

i,  and  JB~ 


i  l>ut  1  uk*  it  to  Be 

iillicriu^  to  the  king's 
i'ii.\.    MhaiiK  the  duty  ol  c 
i<  ^0  li(;lit  nlih,  subdue,  ani 
_  -  ijLioiiiii*:  aud  contrary  tt0" 

■  iUl'  hIUi,  am!  slreugtbaB  tfel 
^,  lip  expr<'«sljf  cnntraJica a) 

i;u,,oe,aud>sffuiltyof(Sa 

111^  ijiik'ss  lUere  wwe 
ol    liustiliiy.     Now  ' 
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with  ao  intentmn  to  do  floch  ads ;  and  is  not 
thatoomfortiog  and  aiding  f  Certainly  it  is.  Is 
not  the  French  king  oomfbrted  and  aided, 
when  be  has  got  ID  many  English  subjects  to 
go  a  craising  upon  our  snips  r  Suppose  they 
man  his  whole  fleet,  or  m  considerable  part  of 
it ;  is  not  that  aiding?  If  they  go  ano  enter 
themselres  into  m  regiment,  list  themselfes 
and  march,  though  they  do  not  come  to  a 
battle,  this  is  helping  and  encouraging ;  such 
thiop  give  the  enemy  heart  and  courage  to  go 
on  with  the  war }  or  else  it  may  be,  the  French 
king  would  come  to  good  terms  of  peace.  It 
is  certainly  aiding  and  comforting  of  them  to 

S)  and  accept  a  commission,  and  enter  into 
eir  ships  of  war,  and  l;st  themselves,  and  go 
out  in  order  to  destroy  their  fellow  subjects,  and 
ruin  the  king's  ships ;  these  are  actings  of  an 
hostile  nature.  And  if  this  be  not  adherlug, 
&c.  it  may  as  well  be  said,  that  if  the  same 
persons  had  made  an  attadc  upon  our  ships, 
and  miscarried  in  it,  that  had  uot  been  so  nei* 
ther  ;  because  that  in  an  unprosperous  attempt 
there  is  nothing  done  that  gires  aid  or  comfort 
to  the  enemy.  And  after  this  kind  of  reason- 
ing they  will  not  be  guilty,  till  they  have  suc- 
cess ;  and  if  they  have  success  enough,  it  will 
be  too  late  to  question  them. 

Mr.  Phippi.  Intending  to  levy  war  is  not 
treason,  tintess  a  war  be  actually  levied. 

L.  C.  J.  Trtby,  Is  it  not  actually  levying  of 
war,  if  they  acmallT  provide  arms,  and  levy 
mte,  nod  in  a  warlike  inanner  set  out  and 
cruize,  and  come  with  a  design  to  destroy 
our  shira  ?  « 

Mr.  PAippt.  It- would  not  be  an  actual  levying 
of  war,  unless  they  commit  some  act  of  hosblity . 

JLC.J.  Yes,  indeed,  the  going  on  board, 
and  beiifg  in  a  posture  to  attack  the  kin^^s 
ships.  As  to  the  fauH  you  find  with  the  m- 
dietment,  there  is  a  fanit,  but  not  in  point  of 
law  ;  they  might  have  laid  it  more  generally, 
so  as  to  have  ^ven  more  evi'lence. 

Baron  Powu.  However  it  is  well  enough. 
But  for  yon  to  say  because  they  did  not  actually 

Sbt  it  is  not  levying  a  war ;  it  is  not  plain 
at  they  did  intend.  That  they  came  with 
that  intention,  that  they  came  in  that  posture, 
tiiat  they  came  armed,  and  had  guns  and  blun- 
derbttoses,  and  aurroonded  the  ship  twice; 
Ibey  done  with  an  armed  force;  thftt  is  a 
strong  evidence  of  the  design. 

X.  C.  /.  You  wouM  make  no  act  to  be  aid- 
Ingand aasistiog but  fighting. 

Mr.  Pfuppi.  Then  next  I  am  in  your  lord- 
ship's judgment,  whether  the  statute  of  88  of 
Hen.  8,  by  which  captun  Vaughan  is  tried,  is 
in  force,  and  be  not  repealed  by  the  1st  and 
Snd  of  Philip  and  Mary,  which  saith,  that  all 
trials,  in  cases  cf  treason,  shall  be  at  the  com- 
mon law.  Now  by  the  common  law,  before 
the  statate  t^  Hen.  8,  treason  done  upon  the 
sea  was  tried  before  the  admiral,  or  his  lieute- 
nant ;  and  my  k>rd  Coke,  in  the  18  Rep.  in  the 
case  of  the  admiralty,  saith,  the  jnnsdictkm 
of  the  admnalty  is  by  the  common  law.  By 
the  itatnie  39  Ben.  8,  treason  conftswd  be. 


fore  three  of  the  privy-council  might  be  trie4 
in  a  foreign  conn^,  but  thatatatute  is  repealed 
by  the  statute  1  and  8  of  Philip  and  Mary ;,  for . 
by  the  statute  33  Hen.  8,  c.  4,  treason  com- 
mitted in  Wales,  mi^  be  tried  in  what  county 
the  king  would  assifpi ;  bat  since  the  statate 
of  Philip  and  Mary,  it  mast  be  in  the  proper 
county ;  so  that  we  are  in  your  lorJship'a 
judgment,  whether  the- statute  of  88  Hen.  8 
be  m  force ;  and  whether,  since  the  statate 
of  1  and  8  Philip  and  Mary,  treasons  done  upon 
the  sea,  oaght  not  to  be  tried  before  the  ad- 
mirals or  anciently  at  the  common  law  ?* 

JL  C  J.  This  is  treason  by  the  common  law, 
and  the  trial  is  by  the  method  of  the  common 
law. 

Mr.  Phippt,  It  is  true  that  my  lord  Coke, 
and  other  authorities  say,  that  the  statute  35 
Hen.  8,  for  trying  treasons  committed  beyond 
sea,  is  not  repealed  by  the  statute  of  %  and  8 
Philip  and  Mary  ;  but  they  do  not  say  that 
this  statute  is  not  repealed  by  the  statute  of 
Philip  and  Mary ;  and  the  books  bein^  silent 
in  this,  is  the  reason  why  I  propose  this  ques- 
tion for  your  lordships'  judgment. 

X.  C.  J.  It  is  no  more  a  questran  than  the 
trials  of  fornga  treason,  and  then  the  determi- 
nation of  the  trials  upon  the  36th  delerminaa 
the  qnestion  upon  this. 

Dr.  Oldhh,  We  must  have  two  witnesses  by 
the  rules  of  the  civil  law  ;  an  extngudicial 
saying  of  a  narty  may  be  retracted  by  them  at 
any  time,  that  is  the  civil  law,  and  so  there 
can  be  but  one  vritaess. 

£.  C.  J.  That  is  not  the  law  of  England. 

Dr.  Oldkh,  I  do  humbly  conceive  that  the 
ciril  law  is  not  taken  away  in  this  case ;  fot 
though  the  statute  prescribes  the  form  of  pro- 
ceedmgs  according  to  the  rules  of  the  com*  , 
mon  law,  yet  as  to  the  crimes  and  proofo,  the 
civil  hiw  is  still  in  force ;  and  then  the  pattr 
may  retract  his  confossion  in  judgment,  mucb 
more  anyeztrajodicial  saying. 

Mr.  WhUaker,  You  are  arraigning  the  ver- 
dict. 

X.  C.  J.  That  yooahonldliave  taken  netiea 
of  before  Uie  verdict  was  given.  But  we  think 
there  is  no  danger  in  hearing  this  objeetioi}, 
because  it  is  so  easily  answered.  Bow  mwalf 
witnesses  were  to  the  confosMon  ? 

Sir  CA.  Hedgei.  We  are  not  m  a  court  that 
proceeds  aecoiding  to  the  strict  ndea  of  the 
civil  law ;  but  if  we  were,  tliat  law  is  not  ao 
absurd  as  to  allow  that  a  party  may  retcaot  his 
confession  at  any  time,  ao  as  to  make  it  have 
no  ellect. 

Dr.  OliUhi  There  must  be  two  vritnesoea  at 
any  time. 

Sir  CA.  Heds€M.  ISo  there  are  here  to  the 
confession ;  but  yoa  mistake,  if  you.  think- that 
every  particular  is  to  be  proved  strictly  as  the 
civil  law  requires  ;  for  the  end  of  the  statute 
whwh  duvets  the  proceedings  of  thisooart»  was 
to  facilitate  the  method  of  making  proofo,  that 
being.  I^and  difficult  by  the  course  of  the  dvil 
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law  ;  mod  therefore  wm  that  •tatole  madei  as 
pliialy  appean  hw  the  prfamble  tbcfeof. 

Pr.  Oldi$h.  There  is  a  new  etatate  that  re- 
vives tl^  statute  again,  aod  that  requirca  two 
witueates ;  whereby  it  ia  reduced  to  the  rules 
of  the  civil  law  sgain. 

L.  C.  J.  Two  witnesses  there  mast  be ;  but 
tbeo  consider  it  is  not  necessary  to  ha? e  (wo  to 
«fery  iodivMual  overt*  act :  for  suppose  there 
he  two  overt-acts  laid  in  the  iodictaieats,  for 
one  species  of  treason,  compassinff  aod  ima- 
gining the  death  of  the  king ;  if  &ere  he  one 
witoess  that  he  bought  a  dagger,  aod  said  he 
would  kill  the  king,  and  he  is  seen,  it  nnay  be^ 
going  to  the  king's  bed-chainber  with  the 
dagger,  another  witness  says,  he  said  he  would 
kill  tlie  king  with  a  pistol,  and  bought  a  pistol, 
and  he  stood  waiting  to  kill  the  king  as  he 
oioie  by  ;  4hai  is  an  o? ert-act  of  the  same 


treason.  If  one  witnt*ss  prove  one,  and  ano- 
Iher  witness  pro? e  the  other,  that  is  sufficient 
pniof  wiih  08. 

Dr,  Olditi,  It  is  another  question,  whether 
he  b^  a  subject  ? 

L.  C.  J.  That  is  not  an  oYert-act ;  if  there 
b^one  witn^s  to  that,  it  is  enough,  there  needs 
not  tfip  witnesses  to  prove  him  a  subject  ;*  but 
upon  the  trial  there  were  above  two  witoeases 
to  prove  it,  that  was  Crittenden  the  marshal 
0f  bover,  Creagh,  and  Rivet.  1  roust  tell  you 
as  tlie  doctrine  of  the  civil  law,  it  is  not  univer- 
oally  received  in  all  oouptries ;  it  is  received  in 
several  countries  as  they  find  it  coovenienty  and 
not  as  obligatorv  in  itself. 

Dr.  Oldiih,  Yes,  in  aU  places,  a&  to  proof; 
for  it  is  the  law  of  God  and  nations,  *  ex  ore 
.'  duoruQ,  yel  tijum,'  4cc.  and  one  witness  is  no 
jritoess,  .     ^ 

Sir  Ch,  JET^u^ei.  Two  witnesses  may  be  ne- 
cessary to  convict  a  m^n  of  any  ciapital  crime, 
.buttlieuit  doth  not  follow  that  there  must  be 
two  witnesses  to  prove  every  particular  fact  and 
43ireumstance.  In  this  point,  touching  the 
plaop  of  nativity  of  Thomas  Vauffhan,  was 
there  Qot  sufficient  in  his  own  conressbn,  to- 

Ether  with  the  other  proofs  on  the  king's  be- 
If,  to  throw  the  burdoi  of  proof  upon  the 
jirisoner  ? .  You  yourselves  seem  to  have  been 
of  that  opinion,  you  undertook  to  prove  it,  and 
it  is  you  that  have  failed  io  that  paVttQular. . 

Ln.  C.  J.  Our  trials  by  juries  are  of  such 
consideration  in  our  law,  that  we  allow  their 
determiuation  to  be  best,  and  most  advanta- 
4i^US  to  the  sul^ect^  aod  therefore  less  evi- 
dence is  required  than  by  the  civil  law.  So 
aaid  Fortescue.in  his  commendatioD  (4*  the  laws 
of  England. 

Dr.  Oldish^  BeoitQse  the  jury  are  witnesses 
in  reality,  according  to  the  laws  of  England, 
being  presumed  to  m  '  ex  vicineto ;'  but  when 
it  is  90  the  high  aud  open  seas,  thev  are  not 
then  presumed  to  be  '  ex  vlcineto,'  and  so  must 
he  instructed  according  to  the  rufes  of  the  qvil 
law  by  witnesses^ 

Baroo  PowU.   This  is  not  a  trial  by  the 


civil  law ;  fpr  that  staftulB  was  made  lo  avoid, 
the  niceties  of  your  law. 

Just.  Eyre.  He  is  tried  with  like  evidence 
as  in  other  cases  of  high  treason. 

Dr.  OldUk.  No,  the  late  act  requires  two 
witoessfes. 

CI,  ^  At.  Make  proclamation  (tf  silence. 

Cryer.  AU  manner  of  persons  are  cum- 
mended  to  keep  silence,  while  judgment  ia 
giving,  upon  pain  of  imprisonment. 

And  then  Judgment  was  given,  according 
as  the  law  directs  in  cases  of  High  Treason. 


•V 


■^*^ 
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The  COMMISSION  of  CapUin  Tbojhas 
Vauohah,  which  l^e  had  by  Order  of  the 
French  King. 

**  Lewis  .Alexander  of  Dourbon,  earl  of  Tou- 
louse, duke  of  Amville,  commander  of  the 
king*8  orders,  governor  and  lieutenant-general 
for  his  majesty  in  the  Provioi^e  of  Britany,  peer 
and  admiral  of  France :  to  all  those  who  shall 
see  these  present  letters,  greeting.  The  king 
having  declared  war  against  his  Catholic  m*a- 
jesty.the  favourers  i>f  the  of  the 

crowns  of  England  aod  Hcntland,  aod  the 
estates  of  the  Uuited  Provinces,  for  the  rea« 
sons  contained  in  the  declarations  published  by 
bis  majesty  throughout  the  extent  of  his  kinirr 
dom,  counlries,  lands,  and  lordships  under  his 
obedience:  and  his  majesty  having  commanded 
us  to  take  care  that  the  said  declaration  be  ob- 
served, in  what  doth  depend  upon  the  power 
and  authority  which  his  majesty  hath  been 
pleased  to  commit  to  our  said  chaige  of  ad- 
miral ;  we  have,  according  to  Uie  expresfr 
orders  of  bia  said  majesty,  gtveo  leave,  power 
and  permission  to  Thomas  Vaugban,  livmg  at 
Bulloigue,  to  arm  and  set  fortli  in  warlike 
manner  a  bark,  called  the  Loyal  Clencarty,  of 
the  burthen  of  ten  tons,  or  thereabouts,  which 
is  at  present  in  tlie  port  of  Bulloigue,  with 
such  number  of  men,  cannons,  bulleta,  pow- 
der, shot,  and  other  ammunitiona  of  war» 
and  provisions  which  are  necessary  to  set  her 
out  to  sea,  iu  a  condition  to  sail  and  cruize 
upon  the  pirates,  and  others  without  commis- 
sion, as  aUo  upon  the  subjects  of  his  Catholic 
majesty,  tlie  estates  of  the  Unilal  Provinees, 
the  favourers  of  the  of  the  crowns 

of  England  and  Scotland,  and  other  enemies  of 
this  estate,  iu  what  places  soever  he  can  meet 
them,  whether  it  be  upon  the  coasts  of  their 
country,  intheur  porta,  or  rivers;  also  upon 
their  shores,  or  places  where  the  tsaid  captain 
Thomas  Vauglum  shall  think  fit  to  land  to 
annoy  the  said  euemies ;  and  there  to  nuike 
use  of  all  the  means  and  arts  oermitted  aod 
used  bv  the  hiws  of  war,  to  take  them  and 
bring  tnem  prisoners,  with  their  ships,  arms» 
and  other  things  in  their  possesskm. 

*' Provided  the  said  Yaughan  shall. keep, 
and  cause  those  of  his  orew  to  keep  the  niari- 
time  orders,  and  that  shall  he  carry,  during  his 
voyage,  the  flag  and  ensign  or  the  King's 
7  }  AroM,  and  pf  ours,  and  cause  the  present  cani- 
miMioD  to  be  reg^istertd  in  the  registry  of  tlie 
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nearest  admiralty  where  be  shall  be  eq|uipped, 
and  leave  there  a  roll  signed  and '  certified  by 
liino,  eontatning  the  names  and  simames,  the 
births  and  readenoe  of  his  crew ;  and  make  his 
return  to  the  said  place,  or  some  other  port  of 
France,  and  make  bis  report  before  the  officers 
of  the  Admiralty,  and  no  others,  of  what  shall 
hare  happened  during  his  voya^,  and  give  us 
adrice  thereof,  and  send  his  said  report  to  the 
secretary- general  of  the  marine,  with  the 
papers  justifying  (he  same,  that  we  may  give 
such  orders  thereupon  as  may  be  necessary. 

'*  And  we  pray  and  requireallkin^s,  princes, 
fietentatea,  sovereigns,  estates,  republics,  friends 
and  allies  of  this  crown,  and  all '  others  to 
whom  it  shall  appertain,  to  ^ve  to  the  said 
Vanghan  all  favour,  aid,  assistance  and  suc- 
c^our  in  their  ports,  with  his  said  vessel,  com^ 
uany  and  prizes,  which  he  shall  take  during 
his  voyage,  without  doing,  or  suiTeriog  to  be  , 
done  to  him  any  trouble  or  hindrance ;  offer-  j 
ing  to  do  the  like  when  we  shall  be  by  them 
thereunto  required. 

*<  And  we  do  command  and  require  all  marine 
officers,  and  others  to  whom  it  shall  appertain, 
to  let  him  safely  and  freely  pass  with  his  said 
vessel,  arms  and  company,  and  the  prizes 
which  he  vhall  take,  without  doing,  or  suffer- 
ing to  be  done  to  him  any  trouble  or  hindrance ; 


but  on  the  contrary,  to  give  him  all  succour 
and  assistance  that  shall  1^  necessary,  lliese 
presents  to  be  of  no  force  after  one  year,  frqm 
the  day  of  the  date  hereof. 

**  In  witness  whereof  we  hate  signed  thess 
presents,  and  caused  them  to  be  sealed  with 
the  seal  of  our  arms,  and  counter-signed  by 
the  secretary-general  of  the  marine,  at  Ver- 
sailles, the  'lOth  day  of  tlie  month  ef  Joly^ 
1696.  L.  A.  DE  Bourbon/' 

*[  By  my  lord  de  Vallencour.'*     (L.  8.) 

^  The  present  Commission  was  registered  ii| 
the  admiralty  of  Bulloigne,  after  having  been 
seen  by  us  James  Abbot  de  la  Cocherine,  the 
king's  counsellor,  deputed  to  the  intendency  of 
Bulloigne,  exercising  the  charge  of  lieutenant- 
general  of  the  admiralty,  in  the  presence  of 
the  king's  proctor,  at  the  request  of  the  said 
captain  Vaughan,  being  present,  whom  we 
have  permitted  to  sail  and  cruise  upon  the  eue* 
mies  of  the  estate.  Done  at  Bulloigne  tba 
14th  of  July,  1696.  Maoinon. 

**  Versionem  banc  Anglicanam  in  omnifa^, 
cum  sno  originali  dallio  oonvenire  testor, 

**  WlLUELIIUS  ROCKfi,  Not  Pub.'* 

He  was  afterwards  exectited  according  ta 
his  Sentence. 
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Pboceedings  in  the  House  of  Commons. 

Notemhcr  6th,  1696, 

Admiral  RUSSELL  acquainted  the 
House  of  Commons,  that  his  miyesty  had 
l^ven  leave  to  lay  before  the  House,  several 
papers  in  the  nature  of  informations^  of  sir  John 

*  *■  There  was  indeed  reason  to  apprehend 
tumults ;  for  now,  after  the  queen's  death,  the 
Jacobites  began  to  think,  that  the  government 
had  lost  the  half  of  its  strength,  and  that  things 
could  not  be  kept  quiet  at  home,  when  the  king 
ahoold  be  beyond  sea.  Some  pretended,  thev 
were  for  putting  the  princess  in  her  sister^s 
place ;  but  that  was  only  a  pretence,  to  which 
ahe  gave  no  sort  of  encouragement:  king 
James  lav  at  bottom.  They  iaocied,  an  iova< 
MO  in  the  king's  absence  would  be  an  easy 
Attempt,  which  would  meet  with  little  resist- 
anee:  so  they  sent  some  over  to  France,  in 
jiarticfilar  one  Chamock,.a  fellow  of  Magdsjen 
.college,  who  in  king  James's  time  had  turned 
Papm,  and  was  a  hot  and  active  agent  among 
them :  Uiey  undertook  to  bring  a  body  of  3,000 
bone,  to  meet  such  an  army  as  should  he  sent 
over;  but  Chamock  came  back  with  a  cold 
aocooatt  that  nothing  could  be  done  «t  that 
4m0f   upon  which  Jt  was  thought  Decenary 


Venwick,  in  v^ich  he  and  several  other  persona 
of  quality  were  named ;  and  desired  that  they 
might  be  brought  up  to  the  table  and  read  ;  and 
that  he  might  have  an  opportunity  to  justify 
himself,  or  if  he  did  not  that  he  might  fall 
under  the  censure  of  the  House.  And  Mr. 
Secretary  Trumbull  being  present,  did  say, 

—  —  ^M     !■ — r-~-m    mi 

to  send  over  a  man  of  quality,  who  should  press 
the  matter  with  some  mote  authority :  so  the 
eari  of  Ailesbury  was  prevailed  on  to  go:  he 
was  admitted  to  a  secret  conversation  with  the 
French* king :  and  this  faxe  rise  to  a  design, 
which  was  very  near  bemg  executed  the  fol- 
lowing winter. 

**  But  if  sir  John  Fenwick  did  not  slander 
king  James,  they  at  this  time  proposed  a 
shorter  and  more  mtallible  way,  by  assassinat- 
ing the  king ;  for  he  said,  that  some  came 
over  from  France  about  this  time,  who  assured 
their  party,  and  himself  in  particular,  that  a 
commission  was  coming  over,  signed  bv  ktn^ 
James,  which  they  affirmed  they  had  seen, 
warranting  them  to  attack  the  kmg's  person. 
This,  it  is  true,  was  not  yet  arrived  ;  but  some 
affirmed,  they  had  seen  it,  and  that  it  was 
trusted  to  one,  who  was  on  his  way  hither ; 
therefore,  since  the  king  was  so  near  going 
over  to  H^rilaiMl,  that  be  would  probably  bo 
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thai  be  bad  bia  nuuefty'a  leafe  to  kj  tboae 
papers  before  ibe  House ;  and  if  tbe  House 
pleased,  be  would  bring  tbeoi  up  to  the  table. 

And  accordiog^r  (the  House  shewing  a  ge- 
neral inclination  lor  it)  they  were  broi^t  up 
to  the  table  and  read  (being  tbe  account  be  gave 
of  Ihe  last  plot  upder  his  own  hand,  and  his 
examination  taken  by  3Ir.  Vernon,  afterwards 
upon  his  trial  produced) ;  and  aAer  the  same 
was  read,  tbe  House  ordered,  that  sir  John 
Fenwick  should  be  broogbl  immediately  before 
them ;  and  that  no  person  should  in  the  mean 
time  speak  with  him,  or  gire  or  receiTO  any 
paper  from  him.  And  tbe  House  further  or- 
dered that  the,  lord  CutlS|  sir  Henry  Hobart, 
and  Mr.  Norris,  three  of  their  members,  should 
■ae  their  order  exceoled,  and  in  the  mean  time 
a^joomed  to  theaftemoon* 

About  fife  o'clock  in  the  afternoon,  sir  John 
Fenwick  was  brought  with  a  strong  guard 

Srhich  tbe  b>rd  Cutts  had  taken  care  for)  to  the 
ouse ;  and  being  brought  to  the  bsir,  Mr. 
Speaker  spake  to  lum  thus: 

Hr.  Speaker,  Sir  John  Fenwick,  the  House 
mdentands  that  you  hafe  shewed  some  indi- 
nalioM  to  make^a  discovery  of  the  designs  and 
pvaeticcaof  the  enemies  of  the  government; 
you  have  now  an  opportonily  to  do  it;  and 
the  House  recfuire  it  from  yon,  that  yon  make 
m  full  and  ample  disootery  of  all  you  know  of 
tbatnaalter. 

Sir  John  Fenmek,  Mr.  Speaker,  I  suppose 
the  House  is  not  ignorant  of  my  circumstances. 
I  am  Nidicted  of  nigh-treason,  and  have  been 
arraigned :  what  1  have  done  to  serve  tbe  king 
and  nation  his  majestv  knows ;  it  hath  been 
communicated  to  him  by  his  privy  oouncil.  I 
do  not  know  bat  what  I  say  may  hurt  myself; 
and  therefore  I  desire  that  1  may  have  some 
security  for  myself,  and  I  am  willing  to  tell 
thefnUofalilknow. 

Mr.  iSfpeoAer.  Sir,  if  yon  please  to  withdraw 


Se  before  the  commission  could  be  in 
^iand;  it  was  debated  among  tbe  Jaco- 
bites, whether  they  ought  not  to  take  tbe  first 
opportunity  lo  execute  tn»  commission,  even 
tnough  they  bad  it  not  in  their  bands :  It  was 
resolved  to  do  it ;  and  a  day  was  set  for  it;  but 
as  Fenwick  said,  he  broke  the  design;  and 
sent  them  word;  that  he  would  discover  it,  if 
they  wonld  not  promise  to  give  over  the 
thoughts  of  it :  and  upon  this  reason,  he  be- 
lieved, he  was  not  let  into  the  secret  the  follow- 
ing winter.  This  his  lady  told  me  from  him, 
as  an  article  of  merit  to  obtain  his  pardon :  but 
he  had  trusted  their  word  very  easily,  it  seeras, 
since  he  gave  the  king  no  warning  lo  be  on  his 

guard ;  aod  tbe  two  witnesses,  whom  he  said 
e  could  produce  to  vouch  this,  were  then 
imder  prosecution,  and  outlawed :  so  tbat  tbe 
proof  was  not  at  hand,  and  the  warning  had 
not  been  given,  as  it  ought  to  have  been.  But 
of  all  this  the  government  knew  nothing,  and 
,  anapfcted  nothing  at  this  time."    Bocoet. 


for  tbe  preaenti  the  House  will  send  yoo 
pleasure. 

[Sir  John  Fenwick  withdraw,  and  waa  called 
inagauk] 

Mr.  Speaker  (Mr.  Paul  Foley).  Sir  John 
Fenwick,  suice  you  withdrew,  the  House  have 
considered  of  what  yon  aaid  at  the  bar.  They 
do  not  think  what  you  said  is  an  answer  to  what 
they  require ;  they  do  expect  a  full  and  candid 
confession  from  you  of  what  von  know ;  and 
they  think  that  tne  beat  way  ror  you  lo  obtain 
the  fovour  of  the  House  is  to  deal  ingenuously 
with  them* 

Sir  John  Fenwiek,  Sir,  I  am  in  the  hands  of 
tbe  law,  and  I  would  not  do  any  thing  tbat  bis 
majesty  might  be  angry  with ;  for  1  do  not 
know  it  is  with  bis  majestv^s  consent :  I  have 
acquainted  him  foHv  with  all  I  know  of  tbd 
matter ;  this  is  all  toe  account  I  can  give  you 
at  this  time.  It  is  a  dangerous  point  that  I 
am  under ;  I  know  not  but  I  may  come  to  my 
trial  in  a  few  days :  and  what  I  may  say,  may 
rise  up  against  me  in  a  court  of  iudicature :  1 
humbly  propose  it  to  tbe  boose,  if  they  do'not 
think  it  a  hard  case  for  me  to  make  any  confes- 
sion here,  when  his  majesty  hath  all  I  know, 
1  shall  be  very  ready  to  do  what  this  honourable 
House  pleases  to  oomroaml  me ;  but  I  desire 
tbb  House  will  consider  ray  circomstances.  I 
would  not  ofiend  the  king,  nor  offend  this  House. 

Thereupon,  Mr.  Spe&Lcr  again  spoke  to  him 
to  withdraw :  and  berog  wttliorawn,  the  House 
debated,  whether  they  should  acquaint  him 
with  their  having  those  Papers  of  Information. 
But  they  did  not  think  fit  to  do  it  for  this  rea- 
son, becanse  they  thought  these  Papers  were 
a  contrivance,  and  made  by  others  for  him; 
and  that  tbe  best  way  to  get  the  truth  out  of 
him,  would  be  for  htm  to  tell  bis  own  story. 
Besides,  if  the  House  shoidd  let  him  know  they 
had  those  Papers,  he  would  only  refer  to  those 
Papers,  as  he  bad  lately  done,  when  he  was 
examined  by  the  king  ancl  council. 

It  was  also  debated,  whether  there  fthouM 
be  any  threatening  words  used  towards  btoi; 
but  tney  thought  that  not  proper;  for  his 
confession  ougnt  to  be  free  and  natural. 
It  was  also  dmted,  whether  ihey  should  take 
notice  of  his  mi^es^'s  consent;  out  that  wia 
not  thought  fit,  being  thought  derogatory' to 
the  privileges  of  tbe  House.  So  the  Houte 
ordered  him  to  be  called  in  again ;  and  Mr. 
Speaker  ddivered  tbe  sense  of  the  House  to 
bun  in  these  words : 

[Sir  John  Fenwick  at  the  Bar.] 

Mr.  Speaker,  Sir  John  Fenwick,  the  House 
has  considered  of  what  you  have  said,  to  ex- 
cuse your  making  a  discovery  of  your  know- 
ledge of  the  designs  and  practiceaof  the  ene- 
mies of  tbe  government;  and  they  think  what 
you  stand  upon  b  only  an  excuse ;  they  thiftk 
you  have  no  reason  to  apprehend  tbe  king 
ahould  be  angry  with  you  for  making  any  dis- 
covery to  this  House,  tnis  being  the  proper  place 
to  enquire  of  all  thinga  that  do  relate  to  the  idDg 
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•nd  governmeiit,  esp^cialljjiis  miuesty'fl  safety; 
and  you  ought  to  disco? er  to  them  what  you 
kaoir.  As  to  what  ^on  stand  opouy  that  yoo 
sfaoald  not  be  pr^udiced  by  what  you  discover 
here,  1  am  eommaDded  to  tell  you,  they  do 
tike  notice  by  what  you  have  said  here,  that 
jou  have  already^  notwilhstanding  what  you 
ay,  discovered  it  to  the  ^iogf  and  council :  and 
tbey  coiDOiand  me  to  teil  you,  that  you  have 
no  reason  at  all  to  apprehend,  that  vou  shall 
suffer  lAiy  thioj^  if  y^o  make  a  foil  and  free  dis- 
covery here ;  no  nian  that  ever  did  so,  and  dealt 
candidly  with  this  House,  ever  did :  it  is  iu 
your  power  to  deserve  the  ^vour  of  the  House ; 
It  is  required  by  the  House,  that  you  tnake  a 
discovery ;  and  this  is  the  last  time  that  you 
are  like  to  be  asked  to  do  it. 

Sir  J.  Fenmkk,  Mr.  Speaker,  I  know  not 
what  answer  to  make  to  this  House ;  I  would 
not  wiUtoigjr  ofieod  it ;  what  I  have  iufojrmed 
the  king  of  is  a.  great  deal;  and  a  roan  would 
bsve  some  little  time  to  recollect  himself;  and 
1  have  been  kept  a  very  close  prisoner,  and  had 
Ao conveniency  of  pen,  ink,  and  paper;  it  is 
bard  to  remember  just  of  a  sudden  ;  and  I  would 
wilfinglv  be  secure  his  majesty  will  not  be  an- 
fiy  witn  me.  I  was  in  hopes  that  his  m^esty 
would  have  informed  the  House  himself;  he 
bath  all  that  T  know ;  my  circumstances  are 
bard,  I  am  in  danger  every  day  to  be  tried,  and 
I  desire  to  be  secured,  that  what  i  say  shall  not 
rise  up  in  judgment  against  me;  it  is  hard  to 
make  me  accuse  myself  under  these  circum- 
stmces,  and  yery  hard  to  put  me  on  it  now. 

Mr.  Speaker.  As  to  what  you  say  n;lating 
to  the  fear  of  his  majesty's  displeasure,  and  tlie 
<llber  excuse,  you  Itave  had  ^our  answer  al- 
ready. As  to  what  you  say  retating  to  time,  if 
you  will  now  declare  what  you  know  and  re- 
nember,  the  House  will  take  it  into  considera- 
tion, whether  they  will  give  you  fiurther  time 
to  make  up  tlie  rest. 

.  Sir  /.  Penmkk.  Sir,  his  miyesty  hath  all 
exactly ;  it  is  impossible  for  me  to  inform  you 
ol'it  without  accusing  myself:  I  do  not  really 
know  what  to  ask  but  a  little  time,  if  they 
^ould  pif  a9e  to  give  it  me. 

Mr.  Speaker,  Sir,  you  know  already  what 
tbe  House  requires  of  vou. 

Sir  J.  Fenwick,  1  (io :  but  it  is  no  excuse 
^at  I  have  made:  what  I  havetpUl  istnith, 
t|o  the  best  of  my  knowledge:  I  am  not  very 
good  at  speaking ;  and  if  I  might,  have  a  little 
Soie,  1  aoali  do  what  they  please  to  command 
me. 

J  Mr.  Spetiker.  If  that  be  all  you  have  to  say, 
0*  you  please  to  withdraw,  you  shall  know  tne 
pleisure  of  tbe  House. 

(Sir  Jobo  FenwKk  withdraws.    Is  called  in 

again.) 

Mr.  Speaker,  Sir  Jofin  Fenwick,  diis  House 
have  considered  what  you  stood  upon  when  you 
were  here.last,  thai  your  memory  was  bad,  and 
.  that  you  desired  time ;  but  the  House  think  it 
a  matter  of  great  moment  to  the  king  and  the 
Whole  natioDy  that  Uiose  that  are  their  enemies 
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should  b6  discovered  as  soon  as  possible;  and 
this  being  a  matter  within  your  knowledge,  tbe 
House  do  not  think  fit  to  give  you  time ;  but 
if  they  find,  by  your  discovery,  that  you  deal 
candidly  and  ingenuously  with  them,  and  have^ 
told  them  its.  niuch  as  ^ou  know  upon  your 
memory,  they  will  consider  of  your  request  of 
giving  you  time  for  the  rest. 

Sir  J.  Fenwick.  When  first  i  spake  to  the 
privy -counsellor,  I  proposed  it  to  him,  whether 
I  might  have  a  pardon  without  being  an  evi- 
dence against  any  man ;  and  in  that  ease  I 
would  serve  the  king  so  as  to  fell  him  all  that 
I  knew.  It  was  upon  honour  that  I  did  it  to 
him,  and  he  took  the  words  in  writing  ftom 

in  Fhiiiden. 


me,  and  sent  them, to  the 
The  king's  answer  was,  That  he  made  no  ob» 
jection  as  to  my  being  an  evidence,  nor  his  giT« 
ing  me  a  pardon ;  but  that  I  could  expect  no 
pardon,  till  he  knew  what  I  could  say :  upon 
that  I  was  encouraged  to  do  what  1  did  for  hiA 
majesty's  service;  and  have  found  in  all  my 
business  sboe,  whatever  I  do  or  say,  the  an* 
swer  is,  it  is  not  satisfaclory ;  and  I  am  where 
1  was.  Vfhea  this  wa^done,  there  was  a  mes* 
sa^  sent  to  me  firom  the  lords  justices.  That 
this  was  not  satisftetoryt  and  I  must  tell  all  I 
know:  now,  when  a  man  hath  told  all  h* 
kaoifs,  and  this  must  still  be  the  answer,  it  is 
very  hard.  The  ktne*s  answer  was,  Tliat  I 
should  more  fully  make  good  what  I  had  said.. 
Sir,  I  did  afterwards  explain  what  i  had  in- 
formed that  honounble  person,  and  still  it  was 
not  satisfactory.  .1  hope  I  shall  not  find  diis 
from  this  honomrable  House:  I  am  \ipon  my 
life,  and  1  hope  this  House  will  consider  of  it : 
I  know  this  House  is  good  security  if  I  had  it ; 
but  till '  I  have  it,  I  am  under  these  drcum* 
stances,  and  I  may  at  last  be  told  all  is  not  aa** 
tisfactory :  I  desire  the  House  will  please  to 
consider  of  it. 

Mr.  Speaker.  Sir,  you  know  tbe  pfeasure  of 
the  House ;  you  know  what  they  require  of 
yon. 

Sir  J.  Fentaick.  I  am  verynnwiHingtooffimd 
the  House :  but  these  are  very  hara  ciroiHn* 
stances,  to  be  told,  when  I  have  done  all  I  can, 
it  is  not  satisfactory. 

Mr.  Speaker.  Sir,  yon  know  wbatthe  House 
does  ex^tect ;  yon  most  either  give  them  satis- 
faction in  it,  or  withdraw.  (Accordingly  he 
withdrew.)  And  a  motion  was  made  for  leave 
to  bring  in  a  Bill  to  attai\nt  sir  John  Fenwick  of 
high-treason:  and  after  a  debate  tbereupoua 
ihe  House  divided.  Yeas,  179.  Noes,  61. 
So  it  passed  in  the  affirmative. 

November  9.  The  BiU  was  presented  to  the 
House ;  and  after  a  long  debate,  the  question 
was  put  for  the  second  reading  of  it ;  where- 
upon the  House  divided.  Yeas,  196.  Noes, 
104.  So  it  passed  iu  the  affirmative,  and  Fri- 
day morning  was  appointed  for  it.  The  same 
day  the  House  ordejred.  That  sir  John  Fenwick 
should  have  a  copy  of  the  Order  for  reading 
the  Bill  the  second  time,  and  a  copy  of  the 
BiU;  and  that  be  should  be  allowed  pen,  iokj 
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snd  paper.  And  further  ordered,  Thai  Ur. 
Attorney  General  and  Mr.  Sulicitor  General 
aboold  prepare  and  produee  the  evidence 
against  him  on  Friday  moning. 

And  Mr.  Speaker  this  day  aoquaioted  the 
House,  that  be  had  received  a  letter  from  Mr. 
Fuller,  which  he  thought  fit  to  aetjuaiot  the 
House  with;  but  upon  a  question  lor  reading 
of  it,  it  passed  by  a  very  great  majority  in  the 
negative;  so  that  there  was  no  division  upon 
that  matter,  but  the  tetter  was  writ  in  the  words 
Ibltowing : 

«'8ir; 
<•  1  presnaae  thai  nu  penon  whatever,  in  the 
•olerast  of  the  present  govemmcnt,  liath  been 
UMire  actually  engaged  with  sir  John  F«-nwick 
than  myself,  it  bemy  my  ibrtunf  several  times 
to  bring  letters  to  him  from  the  late  kiii|f  and 
queenatStGermaiaa,  and  to  carry  hia  an- 
•were:  I  have  also  been  with  him  at  private 
consults  of  the  laie  king's  adherants,  as  my  In- 
Ibrmatioas  aawrt ;  so  that  if  I  may  be  service- 
able  to  the  delecting  his  tieasoos,  I  shall  be 
irery  ready  to  serve  tbe  govemmenty  and  to  de- 
monstrate my  integrity.    I  am.  Sir,  kc. 

"  W.  Fuixsa." 

November  10.  Sir  John  Fenwick  sent  the 
Speaker  a  Letter  in  tbeae  words : 

«  Sir ;  Newgate^  Aov.  10. 

«•  1  would  have  addressed  myself  in  the 
humblest  manner  I  could  to  tbe  faonoufahle 
House  of  Commons,  from  whom  I  received  a 
CQ^y  of  a  Bill  sgainst  me  with  ^beir  order ;  but 
my  keeper  will^not  carry  any  paper  from  me 
but  to  yoursdf,  to  whom  I  durst  not  presume  to 
aend  a  petition  to  deliver  for  me.  Therefore  I 
beg  Che  faiour  you  will  pleaae  to  ac<|uaint  tbe 
Hotise,  that  it  is  my  bumble  petition  to  them, 
That  they  would  give  leave  for  mr  counsel,  sir 
Francis  Pemberton,  sir  Thomas  Powis,  and  sir 
Bartholomew  Shower,  to  come  to  me  with  mv 
aolieitor,  Christopher  Dighton,  to  advise  with 
alone.  The  keeper  will  not  so  much  as  let  dm 
send  tbe  copy  of  the  bill  and  order  to  my  soli- 
citor, so  it  IS  of  no  use  to  me :  I  humMy  beg 
they  will  pleaae  to  give  order,  that  I  may  have 
all  assistance  that  is  necessary  for  me,  and  that 
you  will  pardon  this  trouble  from, 
^*  Sir,  yoor'a,  &c. 

«  John  Fwwick." 

Upon  this  Letter  they  did  readily  order  that 
he  should  be  allowed  two  counsel  to  make  his 
ilefeiice,  and  that  they  might  be  alone  with 
bim ;  and  after  some  dAate,  did  give  learelbat 
he  might  have  the  solicitor  be  desired,  thoush 
it  was  said,  bis  solicitor  was  a  very  great  Ja- 
cobite ;  and  it  was  insinuated,  that  he  was 
suspected  to  be  concerned  in  tbe  escape  of 
Goodman ;  but  it  was  also  said,  that  be  had 
been  made  use  of  as  his  solicitor  to  prepare  for 
his  Trial,  and  before  that,  in  other  matters ; 
and  80  that  it  might  not  be  thought  that  there 
was  any  faardshin  nnou  him.  In  that  respect, 
the  House  thought  nl  to  allow  Mr.  Dighton  to 
he  bis  solicitor. 


November  19.  A  Petition  was  prensted  from 
sir  John  Feu  wick,  ae  follows: 


To  the  Hon.  the  Knights,  Citiiena,  and  Bur* 
gcsses in Pariiameot assembled:  TbehuuH 
bte  Petition  of  Sir  John  Fenwtek.  barC 


"  Sbewcth, 
"  That  there  being  a  Bill  of  Attainder  brongbC 
into  thb  House  for  the  attainting  of  your  peti- 
tioner of  High -Treason,  and  your  uvtitioner  i» 
advised,  that  there  arc  many  weighty  reasona 
to  be  offered  against  tbe  said  bill :  Your  peti- 
tioner thert*fi>re  most  humbly  prays,  that  your 
honoura  will  be  pleased  to  hear  him  by  hia 
counsel  a^inst  the  passing  of  the  said  bill  at 
the  bar  of  this  bonoumble  House ;  and  to  ap- 
point such  time  for  the  same,  as  to  your  ho- 
nours shall  seem  meet.  And  your  petitioner 
shall  ever  pray,  &a  '*J.  Femwice.** 

Which  prayer  of  bis  Petitio»  was  gimntcd. 

.  Nov.  IS.    Sir  John  Fenwick  was  broiyhf 
lo  the  House,  by  order,  from  tbe  prison  of 


Newgate ;  and  there  being  a  very  neat 
pany  of  strangers,  both  in  the  Lobby  aod 
Speaker's  Chamber;  and  the  House  being  full 


or  members,  to  prevent  the  inconvenience  that 
such  a  number  of  people  crowding  in  m%1it 
occasion,  the  Lobby  was  ordered  to  he  cleared 
of  all  persons  that  were  not  concerned,  and  ala» 
the  Speaker's  Chamber,  and  that  the  Inck-door 
or  tbe  same  should  be  locked,  and  the  key  laid 
upon  the  table :  but  it  having  been  said,  thai 
the  Lords  did  admit  tbe  members  of  this  House 
to  hear  their  debati*s,  there  was  private  inti- 
mation given  the  serjeant  to  let  thera  remain  i» 
tbe  Speaker's  Chamber,  when  others  were  re- 
movesd. 


Then  sir  John  Fenwick  was  ordered  to  hk 
brought  to  the  bar :  but  it  being  a  proeeedinfp 
of  that  nature,  that  none  of  the  ancientest  mem* 
hers  could  give  a  precedent,  it  was  necessary 
to  settle  some  preliminaries ;  and  the  first  ques- 
tion that  was  moved,  was,  Whether  the  Mace 
ought  to  lie  upon  the  table  when  sir  J.  F.  Wma 
inthelloase,  or  whether  the  teijeant  ougbl 
not  to  stand  by  him  with  it  at  the  bar  f 

Mr.  Smiih.  Sir  John  Fenwick  being  a  pri- 
soner, the  mace  ought  to  be  at  the  bar,  mod 
then  no  member  can  speak. 

Mr.  Bofflc.  This  hearing,  of  any  tbiiig  I 
can  think  of,  n  most  like  the  hearmg  er  nir 
election ;  and  then  the  mace  is  upon  the  taMe* 
and  every  one  has  liberty  to  speak  and'  adc 
questions. 

Chancellor  of  the  Exchepter,  (Mr.  Cbarlei 
Montague.)  The  Mace  ouj^t  not  to  be  upon 
the  table,  because  he  is  a  prisoner :  the  shertllb 
of  London  can't  have  him  in  cuslodv  here,  and 
so  they  deliver  bim  into  custody  of  tne  serjeant. 

Mr,  J^  Hove.  That  argument  would  be  ffaody. 
if  he  could  not  be  in  custody  of  the  ser|eniit 
unless  he  had  the  mace  in  his  hand. 

Mr.  Brotherton,  The  mace  ought  to  benpoa 
the  table,  because  the  bill  is  to  be  read. 

Bfr.  Chr,  Mutgrwe*  Tbe  mace  ought  to  b€r 


mi] 


tqxm  a  BUI  ofAHainder. 


andgoyeroment,  espjEmlljihis  mtjesty's  safety; 
and  you  oii|rht  to  discover  to  them  what  you 
kaow.  As  to  what  yeu  stand  npouy  that  you 
■faauld  EMU  be  pr^udiced  by  what  you  discover 
here,  1  am  eommaDded  to  tell  you,  they  do 
take  DoCioe  by  what  you  have  said  here,  that 
jovL  have  already*  notwithstanding  what  you 
say,  discovered  it  to  the  kingf  and  council :  and 
they  command  me  to  tell  you,  that  you  have 
no  reason  at  sll  to  apprehend,  that  vou  shall 
•ufler  i{hy  thing  if  you  make  a  fall  and  free  dis- 
4^overy  here ;  no  roan  that  ever  did  so,  and  dealt 
candidly  with  this  House,  ever  did :  it  is  in 
your  power  to  deserve  the  favour  of  the  House ; 
It  is  required  by  the  House,  that  you  make  a 
discovery ;  and  this  is  the  last  time  that  yon 
ere  like  to  be  asked  to  do  it. 

Sir  J.  Fenmkk,  Mr.  SpeakeTi  I  know  not 
what  answer  to  make  to  this  House ;  I  would 
D0|  willingly  oftod  it ;  what  I  have  informed 
the  king  of  is  a.great  deal ;  and  a  man  would 
bnve  some  little  time  to  recollect  himself;  an4 
1  bave  been  kept  a  very  close  prisoner,  and  had 
no  oonveniency  of  pen,  ink,  and  paper;  it  is 
bard  to  remember  just  of  a  sudden  ;  and  I  would 
wilHngly  be  secure  his  majesty  will  not  be  an- 
gry with  me.  I  was  in  hopes  that  his  m^esty 
would  have  informed  the  House  himself;  he 
bath  all  that  I  know;  my  circumstances  are 
bard,  I  am  in  danger  every  day  to  be  tried,  and 
1  desire  to  be  secured,  that  what  i  sa^r  shaU  not 
rise  up  in  judgment  against  me;  it  is  hard  to 
make  me  accuse  myself  under  these  circum- 
stances, and  very  hard  to  put  me  on  it  now. 

Mr.  Speaker.  Aa  to  what  you  say  relating 
to  the  fear  of  his  majesty's  displeasure,  and  tiie 
ndier  excuse,  you  lave  had  tout  answer  al- 
ready. As  to  what  you  say  renting  to  time,  if 
joa  will  now  dedare  what  you  know  and  re- 
member, the  House  will  take  it  into  considera<- 
lioa,  whether  they  will  give  you  farther  time 
to  naake  up  tlie  rest. 

.  Sir  J.  Penmick,  Sir,  his  mi^esty  hath  all 
exactly ;  it  is  impossible  for  me  to  inform  yon 
vf  it  without  accusing  myself:  I  do  not  really 
know  what  to  ask  but  a  little  time,  if  they 
uould  pif  aye  to  give  it  me. 

Mr.  Speaker,  Sir,  you  know  already  what 
libe  House  requires  of  you. 

Sir  J.  Fenwick,  1  fio :  but  it  is  no  excuse 
^at  I  ha?e  made:  what  I  bavetpid  is  truth, 
t|o  the  best  of  my  knowledge:  I  am  not  very 
good  at  making ;  and  if  Imight  have  a  little 
Soie,  1  shall  do  what  they  please  to  command 


J  Mr.  Speiiker,  If  that  be  all  yon  have  to  say, 
if  you  please  to  withdraw,  you  shall  know  toe 
pleasure  of  tbe  House. 

(Sir  John  FenwkJc  withdraws.    Is  called  in 

again.) 

Mr.  Speaker^  Sir  Jo^  Fenwick,  diis  House 
bave  considered  what  you  stood  upon  when  you 
were  bere.last,  that  your  memory  was  bad,  and 
that  you  desired  time ;  but  the  House  think  it 
m  matter  of  great  moment  to  the  king  and  the 
whole  nUioD,  that  tbose  that  are  their  enemies 


•         A.  D.  1696.  [54!? 

should  h6  discovered  as  soon  as  possible;  and 
this  being  a  matter  within  your  knowledge,  the 
House  do  not  think  fit  to  give  you  time ;  but 
if  thejr  find,  by  your  discovery,  that  you  deal 
.candidly  and  ingenuously  with  them,  and  have^ 
told  them  aa.  much  as  you  know  upon  your 
memory,  they  will  consider  of  your  request  of 
giving  you  time  for  the  i^est. 
Sir  J:  Fenwick.    When  first  i  spake  to  the 

frivy -counsellor,  I  proposed  it  to  him,  whether 
might  have  a  pardon  without  being  an  evi- 
dence against  any  man ;  and  in  that  ease  I 
would  serve  the  king  so  as  to  tell  him  all  thai 
I  knew.  It  was  upon  honour  that  I  did  it  to 
him,  and  he  took  the  words  in  wiiting  ftom 
me,  and  seat  them  ,to  the  king  in  Flanden. 
The  king's  answer  was,  That  he  made  no  ob- 
jection as  to  my  being  an  evidence,  nor  his  gtT« 
ing  me  a  pardon ;  but  that  I  could  expect  no 
pardon,  till  be  knew  what  I  could  sa^ :  upoo 
that  I  was  encouraged  to  do  what  I  did  for  hta 
majesty's  service;  and  bave  found  In  all  my 
business  sinee,  whatever  I  do  or  say,  the  an- 
swer is,  it  is  not  satisfactory ;  and  I  am  where 
I  was.  When  this  wa»done,  there  was  a  mes- 
sap^  sent  to  me  firom  the  lords  justices,  That 
this  wasnotsatisfiMtory,  and  I  must  tell  all  I 
know:  now,  when  a  man  hath  told  all  h« 
knovrs,  and  this  most  still  be  the  answer,  it  is 
very  hard.  The  kine*s  answer  was.  That  I 
should  more  fully  make  ffood  what  I  had  aud. , 
Sir,  I  did  afterwards  ex[dafa]  what  I  had  in- 
formed that  honourable  person,  and  still  it  was 
not  satiAet<M*y.  .1  hope  I  shall  not  find  iSm 
fipom  this  honom'able  House:  I  am  \ipon  my 
life,  and  I  hope  this  House  will  consider  of  it  r 
I  know  this  House  is  good  security  if  I  had  it; 
but  till '  I  have  it,  I  am  nnder  these  drcum* 
stances,  and  I  may  at  last  be  told  all  is  not  aa« 
tisfsctory :  I  desire  the  House  will  please  to 
consider  of  it. 

Mr.  Speaker,  ^ir,  you  know  the  pleasure  of 
the  House;  you  know  what  they  require  of 
you. 

Sir  J.  Fenmick.  I  am  very  unwiHinff  to  offimd 
the  House :  but  these  are  very  hara  ciroom- 
stances,  to  he  told,  when  I  have  done  all  I  canj 
it  is  not  satisfactory. 

Mr.  Speaker,  Sir,  you  know  wbatthe  House 
does  ex^tect ;  yon  must  either  give  them  satis- 
faction in  it,  or  withdraw.  (Accordingly  he 
withdrew.)  And  a  motion  was  made  for  leave 
to  bring  in  a  Bill  to  attest  sir  John  Fenwick  of 
high-treason:  and  after  a  dd>ato  thereupon^ 
ihe*  House  divided.  Yeas,  179.  Noes,  61. 
So  it  passed  in  the  affirmative. 

November  9.  The  BOl  was  presented  to  the 
House ;  and  after  a  long  debate,  the  question 
was  put  for  the  second  reading  of  it ;  where- 
upon the  House  divided.  Yeas,  196.  Noes, 
104.  So  it  passed  in  the  affirmative,  and  Fri- 
day morning  was  appointed  for  it.  The  same 
day  the  House  ordmd.  That  sir  John  Fenwick 
shoidd  have  a  copy  of  the  Order  for  reading 
tihe  Bill  the  second  time,  and  a  copy  of  the 
Bill;  and  that  be  should  he  allowed  pen,  ink^ 
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Ae  power  of  pariiaments  to  pain  bills  of  al- 
tainaer,  when  they  jadge  it  reqnisite;  of  which 
this  boma  is  more  proper  to  indge  than  any 
private  person,  and  therefore  they  will  not  al- 
low you  to  debate  that  punt.  Let  the  Bill  be 
read.* 

£Clerk  of  the  Hotise  of  Commons  reads.3 

*  Whereas  sir  John  Fenwick,  bart.  was,  npon 
^  the  oaths  of  George  Porter,  esq.  and  Cordel 
'  Goodman,  gent,  at  the  Sessions  of  O^er  and 
'  Terminer  held  for  the  city  of  London,  on  the 

*  fiSth  day  of  May,  1696,  indicted  of  Hieh 

*  Treason,  in  compassing  and  imagining  the 

*  death  and  destruction  of  his  majesty,  and  ad- 
^  berin^  to  his  enemies,  by  consulting   and 

*  agreemg  with  several  persons  (whereof  some 

*  have  been  already  attainted,  and  otliers  not 

*  yet  brou(;ht  to  their  trial  for  the  said  treason) 
■  at  several  meetings,  to  send  Robert  Chamock, 

*  since  attainted  and  executed  for  High  Trea- 

*  son,  in  conspiring  to  assassinate  his  majesty's 

*  It  is  the  statute  8  Will.  3,  c.  4.  The 
hezt  act  in  the  statute  book  is,  **  An  Act  to 
attaint  such  of  the  persons  concerned  in  the 
late  horrid  Conspiracy  to  assassinate  his  ma- 
jesty's royal  person,  who  Hre  fled  from  justice, 
unless  ifaey  redder  themselves  to  justice,  and 
Tor  continuing  several  others  of  the  said  con- 
apirators  in  custody."   By^  which  it  was  enact- 

^,  That  if  sir  George  BarcUy,  knt.  

'Johnson,  alias  Harrison,  Durant,  alias 

flurance,  Michael  Hare,  major  George  Holmes, 
Philip  ilanford,  alias  Browne,  Richard  Rich- 

\ftrd8on,  John  Maxwell, Bryerty,  ->— 

Tlowden, Hungate,  shall  not  on  or  before 

the  95th  day  of  March  a.  d.  1697,  render  them- 
selves to  the  Chief  Justice  of  the  Kind's  Bench, 
or  one  of  the  Secretaries  of  State  m  order  to 
their  trials  for  treason  then  imcb  of  them'  as 
tfaall  not  so  render  him  or  themselves,  as  afore- 
iMld,  shall  stand  and  be  convicted  and  attainted, 
ted  are  hereby  convicted  and  attainted  of  high 
treason,  and  shall  suffer  the  pains  of  death, 
'and  incur  all  forfeitures,  penalties  and  dis- 
-abilities,  aa  traitoi^  convicted  and  attainted 
.'of  high  treason.    And  it  was  farther  enacted. 

That  Counter,  John  Bemardi,  Robert  Cassels, 
^Robert  (leldrom,  James  Chambers,  and  Ro- 
bert Blackboume,  who  bad  been  committed, 
and  were  in  custody  in  Newgate  lor  the  said  ^ 
conspiracy  and  treason :  and  such  other  per- 
sons who  shall  hereaOer  render  themselves,  or 
ahall  be  apprehended,  and  against  whom  there 
*ahaU  be  evidence  upon  oath  of  tlieir  being  con- 
'cer&ed  in  the  said  barbarous  and  bloody  con- 
'spiracy  of  assassinating^  the  person  of  bis  sacred 
tnajcsty,  shall  be  detained  and  kept  in  custody 
without  bail  or  mainprize,  until  the  1st  day  of 
I  January,  which  shall  be  in  the  year  of  our 
Lord,^tie  thousand  six  hundred  nmety  seven, 
unless  they  shall  be  sooner  bailed  by  order  of 
'council,  signed  by  six  of  bis  majesty's  most 
Iiononrable  privy  council.    See  the  next  Case. 
See  Observations  on  the  forms  of  BiUa  of 

*  Attainder  cited,  vol.  li,  p.  1040. 


tfacrad  persop  (wboA  God  long  preservis)  to 
the  late  king  James  m  France,  to  invite  and 
encoorage  the  French  king' to  fttva^  Aiia 
kingdom  with  an  armed  forec,  by  promising 
to  join  with  and  assist  him  with  men  and  arms 
npon  such  invasion.  And  whereas  the  aaid 
air  John  Fenwick  did  obtain  his  majesty's 
favour  to  have  his  trial  delayed  from  time  to 
time,  upon  his  repeated  promises  of  making 
an  ingenuous  and  full  confession  of  his 
knowledge  of  any  design  or  conspiracy 
against  his  nvuesty's  person  or  goverameat, 
and  of  the  persons  therein  concerned.  And 
whereas  he  has  so  far  abused  hia  rotgeaty'a 
great  clemency  and  indulgence  therein,  that, 
instead  of  making  such  conftssion  be  bath 
contrived  and  formed  false  and  scandalous 
papers  aa  bis  intbrmations,  reflecting  on  the 
fidelity  of  several  noble  peers,  divers  meinbers 
of  the  House  of  Commons,  lad  others,  only 
by  hearsay ;  and  contriving  therein  to  nn- 
dermine  the  governmeht,  and  create  jea- 
lousies between  the  king  and  bis  sul^ectf; 
and  to  stifle  the  real  conspiracy.  And  where- 
as Cordel  Goodman,  one  of  the  wituessea 
against  the  said  sir  John  Fenwick,  to  prove 
the  said  ti*eason,  lately  and  since  the  several 
times  appointed  for  the  trial  of  the  said  sir 
John  Fenwick,  at  one  of  u  hich  times  the  said 
sir  John  Fenwick  had  been  accordingly  tried, 
had  it  not  been  for  the  expectation  of  the  said 
discoveries  so  often  promised,  is  withdrawn ; 
so  that  the  said  Cordel  Goodman  cannot  be 
had  to  give  evidence  upon  any  trial.  Be  it 
enacteclby  the  king's  most  excellent  majesty, 
by  and  wt(h  the  advice  and  consent  of  the 
fords  Spiritual  and  Temporal,  and  Commons 
in  this  parliament  assembled,  and  by  the  au* 
thority  of  the  same.  That  the  said  sir  John 
Fenwick  is  hereby  convicted  and  attainted  of 
High  Treason,  and  shall  sufler  the  pains  of 
death,  and  incur  all  forfeitures  as  a  person 
attainted  of  High  Treason.' 

• 

M|^  Speaker,  Mr.  Serjeant  Gonld,  the  bouse 
expects  lit»m  yon,  apd  Mr.  Seijeant  Level,  that 
you  open  the  evidence  you  have  to  proTe  tha 
suggestions  of  the  Bill. 

Serj.  Gould.  Mr.  Speaker,  we  are  bei«,  ht 
obedience  to  your  commands,  to  give  an  ac- 
count of  the  chaige,  and  likewise  of  the  evi- 
dence of  the  fact,  that  is  against  this  gen- 
tleman, sir  John  Fenwick.  The  charge  against 
tdr  J.  F.  is  for  high  treason,  and  hig^  treason 
of  the  highest  degree ;  it  is  no  less  than  a  de- 
sign of  deposing  the  king,  and  subverting  the 
government,  and  subjecting  it  to  a  French, 
arbitrary,  and  slavish  po  Wer.  I tfurther  charges, 
that  in  prosecution  of  this  conspiracy,  he  hath 
met,  together  with  seTcral  others, 'who  have 
consulted,  consented,  and  agreed  together  to 
bring  in  a  French  army  upon  us ;  and  in  order 
to  that,  as  a  particular  overt  act,  it  is  charged, 
that  they  contrived  to  .send  one  to  the  late  king 
James  to  bring  in  a  French  power  upon  ns. 
It  is  charged  likewise,' tliat  he  conspired  to 
levy  war  upon  us,  and  ibr  that  purpose  did  pro* 
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piftob.  and  other  ivarlike  man.  Thii  I 
take  to  be  Use  talwUDce  of  the  charge,  as  laid 
ID  the  iDdiotmeot.-— Now,  may  it  please  you. 
Mr.  Speaker,  as  for  the  evidence  of  the  fact 
charged  and  alledffed  in  this  imlictment :  it  is 
«o  aeciei  certainly  to  any  at  this  time  of  day 
(after  so  many  tHab,  so  many  convictions,  so 
many  attainders),  that  for  some  jrears  last  past 
there  hath  been  a  wicfced  conspiracy  to  bring 
in  a  French  power  upon  us,  to  subvert  this  good 
mrmment,  and  to  depose  the  king ;  but  God 
Ahnigbty,  by  soedal  providence,  bath  always 
pvBvented  and  msappemted  them.  We  know, 
ever  aince  the  business  of  La  Hogue  (in  whwh, 
«veB  by  a  miraole,  Ged  disappointed  them) 
they  have  been  still  restlen,  and  have  been  in- 
dnstnons  to  set  np  again  this  design ;  and  for 
this  have  plotteff  to  bring  in  a  French  power, 
suid  have  not  had  any  regara  to  the  king^s  mercy 
shewed  to  them,  and  thst  in  passing  several 
nets  of  parliament,  but  have  still  persisted  in 
the  same  deaigns.—As  to  the  charge  upon  this 
fpentleman  at  the  bar,  we  shall  shew  yot^  thst 
m  time :  in  the  year  1694,  for  several  months 
there  was  a  conspiracy  carried  on,  but  did  not 
take  effect ;  afterwards,  in  time,  I  think  the 
beginning  of  June,  or  latter  end  of  May,  there 
were  several  .consults,  or  meetings,  at  the 
King's  Bead  tavern  at  the  upper  end  of  Leaden- 
hall  street,  where  this  gentleman  that  now 
stands  charged  at  the  bar  was  present ;  there 
were  severs!  gentlemen,  and  among  tlie  rest 
(ss  it  hath  and  will  appear  upon  evidence)  there 
was  air  J,  F.  my  loni  Montgomery,  and  seve- 
ral others,  whereof  captain  porter  and  Good- 
nan  were  there  likewise  present :  It  was  then 
proposed,  th^t  one  Gharnock  (since  execnte^i 
and  agreed  upon  by  all  to  be  present)  shonid  go 
over  mto  France  to  the  late  king  James,  to 
communicate  to  him  their  resolution  snd  sin- 
cerity in  being  serviceable  to  him  in  levying 
war  nere  to  depose  the  king,  and  subvert  the 

fivemment ;  who  was  to  intercede  with  tl|e 
reoch  king,  so  that  there  might  be  forces  sent 
from  France.  But  after  this,  Gharnock  (pre- 
sent still  this  gentleman)  cunjes  and  proposes 
this  thing  stfam,  and  tried  whether  thev  were 
sincere  and  real  in  their  former  resolutions. 
To  which  they  all  replied,  and  did  agree  and 
•spent,  that  it  should  be  done,  and  they  were 
Terv  zealous  in  the  matter,  and  the  forces  were 
St  that  time  proposed.  And  what  was  thatf 
Vfby^  truly,  no  less  than  p,000  foot^  and  9,Q0p 
dragoons  of  French,  with  an  assurance  of 
S,000  horse  from  this  country.  Gbamoi:k  did 
go  into  France,  and  did  ooromonicate  this  mat- 
ter; and  ai'ter  be  had  communicated  this  mat- 
ter he  came  back,  and  brouffht  answer,  that 
long  James  bad  endeavoured  to  answer  their 
expectations,  but  at  that  time  the  Trench  king 
could  not  spare  his  forces ;  but  however,  re- 
tomed  his  thanks  to  them. 

This  pawed  on  till  towards  Ghristmas  last ; 
thsQ  comes  over  sir  George  Barcley  upon  this 
expedition,  and  there  was  a  commission  pre- 
narad  for  that  pnrpose :  and  as  to  one  part,  he 
oppoyht  along  witb  him  a  detachment  of  some 


of  king  James's  gaardp,  \rho  ifaa  tP  e^ftasnnatf 
the  king.  The  next  part  was  for  raising  a  re- 
bellion ;  now  that  fell  to  sir  John  Fenwick'e 
Kart.  As  to  the  assassinating  part,  you  have 
ad  several  examples  made  already.  This  we 
have  evidence  to  prove ;  and  if  we  prove  thi^ 
matter  as  we  have  opened  it,  then  I  think  there 
is  no  person  whatsoever,  hut  will  agree  that  tbi^ 
is  high -treason  in  the  highest  degree.  Now, 
Sir,  here  stands  our  matter :  Here  was  an  in- 
dictment found  according  to  the  law  you'made 
last  sesaions  of  pariiement,  by  two  witnesses  to 
one  species  of  treason  against  sir  J.  F. ;  we 
have  one  of  these  witnesses  here  vhd  voce : 
But  sir  J.  F.  hath  protracted  his  trial  by  fre- 
quent assurances  of  making  a  discovery,  which 
hath  terminated  in  what  yon  have  already 
mentioned  in  your  bill ;  by  means  of  which, 
sir  J.  F.  hath  not  been  tried ;  whereas  he  ha^ 
been  tried  in  course,  without  these  applications, 
and  found  guilty :  but  now  he  hath  nad  all  thie 
time,  that  uooJman  is  withdrawn  is  plain,  an4 
we  think  (but  that  we  must  leave  to  the  judg- 
ment of  this  honourable  House)  may  be  reasona- 
biy  supposed,  by  cootrirauce,  to  take  off  thi^ 
prosecution  of  sir  John  Fenwick.  For  why  ? 
The  inference  isftt>m  ^  fact  that  we  shall  prove 
to  this  hoDOurable  house :  there  hath  been  the 
like  attempt  upon  captain  Porter,  but  cantain 
Porter  bath  been  more  stedfast;  he  has  neen 
so  resolved,  that  he  stood  his  ground ;  hnd,  to* 
speak  the  truth,  notwithstanding  he  hath  been 
highly  attempted :  for  we  slialT  prove  to  you. 
that  one  Glancy  comes  td  captain  Porter,  and 
tempts  him  to  withdraw  into  France  with  assu- 
rance of  a  pardon,  an4  he  hath  300/.  paid  him 
In  hand,  and  300/.  more  he^as  to  be  |»aid 
when  he  should  come  into  France,  to  be  re- 
mitted by  bills  of  exchange :  besides,  he  was  te 
have  300/.  a  year ;  lOoT.  ftom  my  lord  Ayles- 
bury, 100/.  from  my  lord  Montgomery,  W 
the  other  100/.  a  year  from  sir  John  Fenwick. 
and  this  to  be  an  annuity  during  bis  life :  and 
thus  for  we  suspect  sir  John  Fenwick  may  b^ 
concerned ;  for  his  lady  came  (he  did  not  come 

Eersonally,  but  bis  lady  did)  and  gave  her 
onour  and  assurance,  that  it  should  be  all  oer- 
formed,  and  much  more  if  he  would  with«irair 
himself.  GspUin  Porter  presently  made  a  dis-^ 
covery  of  this,  and  takes  the  300/.  which  was 
paid  iqwn ;  .  upon  this  it  hath  been  so  far  pro- 
ceeded, that  Glancy  bath  been  indi<^  for  it| 
aod  convicted,  and  hath  received  judgmen^ 
and  I  suppose  there  hath  been  execution :  w^ 
have  the  record  of  all  these  proceedings. ' 

We  have  this  circumsUnce  forther  in  the 
case,  (which  it  is  my  duty  to  open  to  this 
House)  to  shew  what  labour  thertf  bath  been 
to  stifle  the  truth  of  the  fact,  upon  taking  of  sir 
John  Fenwick  :  there  was  one  Webber  ukei^ 
with  him,  and  he  slid  a  letter  into  one  Fowl's 
hand,  and  this  was  to  be  sent  to  my  lad  v  Fen- 
wick': and  what  is  the  import  of  this  letter  f 
the  import  of  it  is  (they  could  not  prevail  with 
Porter  as  I  opened  just  now,  therefore),  you 
must  influence  the  inry,  get  two  or  three  stout 
juiy men  to  starre  ue  rart,  for  we  hare  A9^)U^|f 
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ifelse  to  depend  upon  :  these  tbingv  we  shtll 
hambly  oner  to  prove,  accordio^  to  oar  duty, 
and  accordiagf  to  the  order  of  this  House,  aud 
then  leave' sir  J.  F.  to  make  his  defeuce. 

I^Ir.  Recorder.  Sir,  id  what  I  say,  I  shall 
endeavour,  as  I  ought  to  do,  to  pursue  the 
method  of  this  bill :  and  first  I  will  take  notice, 
that  it  is  the  pleasure  and  direction  of  this 
House,  that  we  should  attend  this  House  this 
day,  to  produce  the  evidence  against  sir  John 
Fenwick. 

The  crime  for  which  be  stands  indicted  is 
high-treason :  I  presume  the  learned  gentle- 
men on  the  other  side  will  not  deny,  but  that 
the  compassing  and  conspiring  the  death  and 
destruction  of  the  king  is  high  -treason ;  and 
that  to  endeavour  it,  or  shew  it  by  an  overt-act, 
to  cause  a  foreign  power  to  invade  the  realm, 
or  to  hold  correspondence,  or  adhere  to  the 
lung's  enemies,  is  likewise  high-treason ;  and 
therefore  1  shaH  not  trouble  the  House  to  say 
any  ihmg  to  it  one  way  or  another,  because! 
Mieve  they  will  not  deny  it. 

In  the  next  place,  the  bill  does  take  notice 
that  sir  J.  F.  hath  been  indicted  at  the  OM- 
Bailey,  in  Af  ay  1696.  Sir,  by  the  law  of  this 
House  of  Parliament  made  last  sessions,  no 
man  onght  to  be  indieted  of  high  treason  with- 
4>ut  two  witnessess;  pursuant  to  that  law,  sir 
J.  F.  hath  ^en  inchcted  upon  the  oaths  of  two 
witnesses,  captain  Porter  (whom  we  hav^ 
bere^  and  Goodman  (whom  we  then  bad,  and 
be  did  swear),  and  upon  the  eiridence  of  these 
two  witnesses  the  jury  fouiid  the  bill. 

We  have  this  farther  matter :  for  before  the 
time  the  bill  was  presentdd  to  the  Cirand-jary; 
there  was  an  examination  taken  both  of  Porter 
and  Goodman  in  writing,  and  I  think  it  was 
before  a  worthy  member  of  this  House,  to  whom 
I  appeal  in  this  case,  and  in  those  informations 
(If  1  mistake  bot,)  the  same  informations  they 
gave  against  sir  John  Fenwick  as  they  gave 
against  Mr.  Cook  ;   and  upon  the  trial  of  Cook 
they  were  sworn,  and  did  justify  and  verify  the 
informations  they  gave  before :    and  then,  if 
y6a  please;  we  shall  call  witnesses  to  prove, 
that  upon  the  trial  of  Cook,  Porter  and  Good- 
man gave  that  evidence  that  did  equally  affect 
mr  John  Fenwick  (for  he  was  then  vnthdrawn, 
and  could  not  be  taken) ;  and  the  evidence  was, 
That  Cook,  sir  John  Fenwick,  with  my  lord 
Aylesbury,  my  lord  Montgomery,  me  \^i!liam 
Farkvns,8ir  John  Friend,  Charoock,  Goodman 
ind  Porter,  were  all  together  at  a  consult  espe- 
^lly  appointed  for  the  carrying  on  these  trai- 
torous purposes;  they  gave  the  court  a  great 
deal  of  trouble,  whether  Goodman  was  there 
at  that  time,  and  they  did  call  some  servants  of 
file  house  that  did  prevaricate,  but  the  court 
was  thoroughly  satisfied ;  and  it  hath  appeared 
more  plainly  since, that  they  did  abuse  the  jus- 
tice of  the  court,  for  that  Croodman  was  un- 
doobtedly  there.    Sir,  pook  upon  the  trial  was 
conricted,  and  had  judgment  of  death.    And, 
Sir,  he  is  attainted  ;  but  it  does  not  become  me 
to  say,  why  he  is  not  executed  :  his  Msjesty, 
m»  doobt,  haOoL  great  reason  ibr  it    fittt  this  I 
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may  say,  Mn^  present  at  the  trial,  nothiBg  was 
made  more  plam  ; '  and  sir  J.  F.  appeared  to  be 
equally  concerned. 

To  shew  Sir  John  Fenwick  isgnilty,  I  crave 
leave'to  add  this,  he  did  withdraw  himself,  and 
Bed,  and  was  enquired  after  with  diligence ; 
and  at  last  he  was  found.  We  shall  make  good 
all  we  have  bc^n  with,  by  evidtace  (we  ftrape) 
to  the  satisfaction  of  this  House. 


Sefj,  Gould.  Ifyeuplease,  Mr.  Aaker^tfaat 
is  solicitor  for  the  king  m  this  case,  does  attend 
at  tbe  door  with  all  his  pnpers ;  we  deure  that 
be  may  be  let  in. 

Mr.  Speaker^  Serjeant,  call  id  Mr.  Baker. 
[Which  was  done.] 

Mr.  Speaker,  What  do  you  call  Mr.  Baker 
for? 

Seij.  Gould,  To  give  an  accoant  of  this  in- 
dictment, for  we  have  tf  true  copy  from  the  re- 
oord. 

Sir  Tkomas  Powit.   Mr.  Speaker,  since  I  am 
here  assigned  counsel  for  the  prisoner,  by  the 
allowance  of  this  honourable  honse.  Upon  his 
application,  without  my  privity,  1  crave  leave 
humbly  to  acquaint  von,  in  behalf  of  my  client: 
I  take  it  for  granted,  that  he  is,  1  am  snre  we 
that  are  counsel  for  him  are,  alittle  surprised 
in  what  thekmg's  counsel  are  going  about ;  for 
in  truth,  we  were  not  aware,  nor  do  we  find  that 
any  notioe  was  gi^en  to  the  gentleman  at  the 
bar,  that  there  would  be  any  proceeding  against 
him  by  examining  of  witnesses,  or  giving  of 
evidence ;   he  had  (it  seems)  the  vote  of  the 
bouse  sent  to  him,  and  likewise  a  copy  of  the 
UB  \  but  I  could  not  understand  that  tne  house 
bad  given  notice  that  he  should  be  prepared  by 
witnesses,  if  be  had  any,  or  be  at  liberty  tn 
produce  diem.    Nor  was  there  the  least  iKHtce 
to  him,  that  there  would  be   a  proceeding 
apinst  him  by  way  of  giving  evidence.     He 
did,  as  1  find,  humbly  apply  himself,  by  peti- 
tion, that  he  might  be  heard  by  counsel  against 
the  passing  of  the  bill ;  and  1  shall  very  care* 
fully  observe  those  directions  you  gave   as, 
which  I  hope  weshoukt  not  have  stood  in  need 
of,  but  have  behaved  ourselves  as  becomes  us, 
and  not  have  drawn'  in  question  the  power  of 
parliaments :  I  never  bati  a  tlmught  to  do  such 
a  thiog ;  but  this  I  humbly  lay  before  you  for 
your  consideration,  whether,  without  any  sort 
of  notice,  that  |  perceive,  he  had  from  this 
honse,  to  make  his  ^defence  to  any  evidence, 
and  consequently  there  could  be  no  need  of 
witnesses  on  his  behalf:   whether  you  will  so 
proceed,  unless  he  had  had  forewarning  to  pro- 
vide himself  otherwise  than  by  the  printed 
votes,  which  (I  suppose)  he  had  no  opportunity 
of  seeing ;  and  whether,  within  the  words  you 
are  pleased  to  acquaint  us  with,  we  may  be 
heard  as  to  the  reasonableness  of  this  proceed- 
ing, that  by  and  bye  we  must  crave  leave  to 
speak  unto. 

Mr.  Speaker,  ISr  John  Fenwick  did  petition, 
it  is  trne,  that  he  mi^t  be  heard  by  counsetat 
the  bar  against  passing  the  bill ;  bnt  be  like* 
miepetitMmedforooaBidniidaMiicitinri  and 
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the  answer  horn  ibe  house  was,  that  he  shoald 
be  allowed  oomsel  to  make  bis  defence. 

Sir  Thmrm  Powit.  Yes,  Sir,  I  hare  seen  the 
order  of  the  boose ;  and  truly  there  did  not  any 
diiog  occur  irooQ  it  to  me,  that  it  should  be  ex- 
peded  that  be  should  produce  witnesses ;  for 
Ae  pmyinsp  that  he  might  be  heard  against  pa8»- 
ing  of  the  bill,  and  the  order  of  the  bopse  being 
that  he  might  bare  counsel  for  making  bis  de- 
ftooe,  1  did  not  apprehend  that  it  impowered 
OS  so  to  be  preparea  as  to  bring  witnesses,  es- 
pecially there  being  no  notice  given  to  him  to 
ming  witnesses,  nor  no  way  for  him  to  compel 
Ihem  to  come  here. 

Sir  Bart,  Shower,  Mr.  Speaker,  we  do  ac- 
knowledge that  we  are  so  far  ready  as  to  offer 
nome  oonsiderationB  against  the  reasonableness 
of  the  bill,  not  against  such  bill  in  ^neral,  but 
against  shr  John  Fenwick  in  particular,  and 
upon  those  suggestions  in  the  bill ;  but  in  re- 
spect of  his  making  bis  defence  against  matter 
of  fiu^  and  to  answer  the  charge  of  the  bar,  we 
are  not  ready.  The  first  time  we  bad  *notice 
that  sir  John  •Fenwick  should  attend,  or  be 
brought  to  the  bar,  was  last  night  at  nine  or  ten 
o'clock  at  night ;  [Note,  This  order  was  made 
tha  dav  before  at  the  rising  of  the  House.]  it  is 
true,  tne  order  said  the  k'mg's  counsel  should 
produce  evidence  for  the  bill  upon  this  da;^ ;  but 
It  was  not  ordered  that  there  should  be  evidence 
produced  tor  sir  John  Fenwick,  or  at  that  time 
that  he  should  be  personally  present:  we  are 
ready,  with  submission,  to  offer  what  we  have 
to  say  fl^inst  the  passing  of  tliis  bill,  upon  the 
suggestions  made  in  the  bill,  as  air  John  Fen- 
wick's  case  is  there  represented ;  but  to  answer 
tham  in  respe<A  of  truth  or  ftlaehood,  that  we 
are  not  prepared  to  do :  whether  you  will  hear 
them  to  that,  before  you  have  heard  us,  in  the 
other  particular,  that  we  submit  to  you. 

Mr.  Speaker.  Sir,  you  had  notice  on  Wed- 
nesday last,  that  sir  John  Fenwick  should  have 
liberty  to  make  his  defence  by  counsel ;  aod  if 
you  had  doubted  whether  be  should  be  admit- 
ted to  do  i^  by  witnesses,  you  might  have  ap- 
plied to  have  known  the  pkaswe  of  the  House : 
but  if  that  be  what  von  stand  upon,  if  you  wilt 
withdraw,  you  ahalf  know  the  pleasure  of  the 
House. 

Seij.  Gould.  I  must  confess  we  depended  on 
it,  and  expected  no  other  thing  than  the  bar 
evidence.  This  was  our  order,  and  I  appre- 
hended that  the  petition  meant  the  same  thins: : 
for,  as  I  remember,  it  was  an  order  likewrse 
that  the  king's  counsel  should  produce  the 
king's  evidence :  what  reason  was  there  for 
that  evidence,  unless  sir  John  wss  to  apply 
himself  to  answer  it  f 

Mr.  Recorder,  I  beg  your  leave  to  observe 
with  what  reason  the  counsel  on  the  other  side 
make  this  objectkm ;  when  it  is  the  import  of 
this  bill,  that  sir  John  Fenwick  is  guilty  of 
high -treason :  and  your  order  says,  they  are  to 
be  beard  against  the  bill,  that  is  to  say,  they 
are  to  be  heard  against  the  high- treason  charg- 
ed upon  him  by  mis  bill.  Therefore  the  House 
did  oirtct  na  to  prodace  the  avidenoe  against 
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sir  John  Fenwidk,  to  verify  the  suggestions  of 
this  bill :  and  so  T  cannot  apprehend  what  can 
be  more  proper  at  this  time,  but  to  prove  the 
fact  against  sir  John  Fenwick ;  and  it  h  their 
business  to  defend  it  as  well  as  th^  can. 

Sir  l%omag  PowU,  What  was  said  by  the 
learned  gentleman  on  the  other  side,  1  hope» 
will  be  some  reason  why  we  might  beof  opi* 
nion,  that  we  should  not  have  occasion  to  pro- 
duce witnesses:  And  the  truth  is,  this  bill  does 
no  where  so  moch  as  say,  sir  John  Fenwick  is 
guilty  of  high  treason ;  and  therefore  Mr.  Re* 
corder  was  under  some  mistake,  when  be  said 
the  bill  charged  that  he  was  guilty.  The  bill 
does  not  any  where  make  such  an  allegation  ; 
there  is  nothing  but  a  recital  that  he  was  indict- 
ed Ibr  such  a  treason:  and  then  it  recites,  that 
whereas  he  had  protracted  bis  trial  by  such 
means,  and  Goodman  had  withdrawn  himself; 
(but  It  does  not  say  with  his  privity ;)  and  then 
Ibllows  the  enacting  part ;  Be  it  enacted,  &co. 
So  that  there  is  no  such  thing  as  any  allegation 
that  he  i»  guilty,  whereby  we  could  imagine 
that  that  was  the  fact  or  question  between  us. 
We  now  offer  these  things  iiumbly  to  you,  and 
shall  readily  submit  to  what  you  think  fit  to  do 
in  it. 

Mr.  Recorder.  Sir  Thomas  Powis  says,  that 
sir  John  Fenwick  is  not  charged  with  his  doing 
any  act,  or  bein|[  guilty  of  nigh-treason ;  but 
the  bill  takes  notice  that  he  stands  indicted  for 
it :  then  it  will  be  enough  for  us  to  prove  that 
he  stands  indicted,  unless  the  House  think  fit  to 
let  us  go  into  the  evidence  of  his  being  gruilty. 

Sir  S.  Shower.  We  do  not  oppose  the  pro- 
ducbg  evidence  to  prove  the  suggestions  of  the 
bill,  and  the  recitals  of  the  bill  specified:  but  if 
they  attempt  to  prove  him  actually  gnilty,  by 
living  witnesses,  as  tbey  have  opened  it  here, 
that  we  humbly  beg  leave  to  oppose.  But  if 
they  think  fit  to  prove  the  suggestions  of  the 
bill,  that  there  was  an  indictment,  that  there 
were  witnesses  sworn,  and  one  is  withdrawn, 
and  the  promises  of  making  confession,  and 
his  prevancatios  in  that  matter,  we  are  ready 
to  make  our  defence  to  that. 

Mr.  Speaker.  Gentlefiaen,  you  must  whh- 
draw  before  you  have  the  directions  of  the 
House. 

Accordingly  sir  John  Feowiok,  and  tho 
Counsel  of  both  sides,  withdraw.  And  being 
withdrawn, 

Mr.  Speaker.  Gentlemen,  you  have  heard 
what  is  stood  upon  by  the  Counsel  for  sir  John 
Fenwick:  they  say  if  you  call  only  Evidence  to 
prove  the  suggestions  of  the  Bill,  they  are  ready 
to  answer  tnem ;  but  if  you  call  any  evidence 
to  prove  sir  John  Fenwick  guilty  ot  a  Conspi- 
racy, by  living  wimesses,  they  pretend  they  are 
m>t  ready,  and  say.  They  (fid  not  know  they 
should  be  allowed'Uberty  to  produce  any  Wit- 


Sir  T.  LinletOH.  The  Counsel  could  not 
.think  that  the  Bill  should  set  forth  that  sir  J. 
F.  was  indicted,  but  that  the  house  would  Know 
by  what  means ;  and  that  Goodman  was  gona 
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aw«y,  and  we  riioold  doc  enauire  by  what 
means.  What  are  the  objections  by  the  coiinad 
against  the'  Bill  ?  Say  they,  we  are  ready  to 

S;ive  re^ns  agfainst  the  bill ;  they  do  not  say 
own-right  a^piinst  your  jurisdlctton :  but,  say 
they,  we  are  ready  to  sheM"  it  is  not  reaaonabfe 
ill  this  case,  as  stand  circumstances,  to  ^^as , 
thb  Bill ;  Sir  John's  Petition  was  to  be  beard 
down-right  against  the  Bill.  If  that  was  your 
intention  to  hear  him  to  that  and  to  that  only, 
I  conceive  you  would  not  liave  worded  your 
Answer  as  you  did :  you  ordered  him  Counsel 
lo  make  his  Defence :  and  at  the  same  time 
ordered  the  king's  cqonsel  to  produce  the  Evi- 
dence :  How  could  tbe^  understand  it,  but  to 
make  Defence  to  the  £  v  idence  ?  It  may  be  they 
btfe  a  mind  to  have  another  fee :  VVhelher 
you  will  think  fit,  in  the  circumstances  you 
stand,  to  ^ve  them  further  time,  I  do  not  know ; 
But  the  circumstances  of  the  kingdom,  and  the 
king's  life,  must  be  considered  as  well  as  sir  J. 
F.    What  is  the  meaning  that  they  are  not 

Erepared?  I  suppose  it  is  to  ha?e  furthrT  time ; 
ut  1  think  your  onler  is  so  plainly  worded,  that 
they  could  not  ignorantly  mistake  it. 

Lord  Norrjfea,  I  rise  up  to  the  matter  of 
ftct:  that  gentleman  tells  vou  your  onder  is 
plaiuly  worded ;  it  is  so,  it  they  had  timely 
aotige  of  it :  but  the  counsel  at  the  bar  tell  you, 
they  had  no  notice  of  this  order  till  ten  o'clock 
last  night. 

Mr.  Speaker,  That  noble  lord  does  mistake ; 
for  that  which  the^'  say  they  had  no  notice  of 
till  last  night,  was,  that  sir  J.  F.  should  he 
brought  hither;  but  the  notice  that  he  should 
he  heard  by  his  counsel  for  bis  Defence  was 
•ent  him  the  day  befure. 

Lord  Norrya.  This  very  oi'der,  for  his  ma- 
jeitv'a  counsel  to  produce  the  £videnQe,  was 
made  but  upon  Thursday. 

Mr.  Speaker.  Then  I  mistake.  But  the 
order  that  was  made  upon  his  Petitiou,  1  sent 
away  immediately :  but  the  order  they  mean, 
I  suppoae,  is  that  for  the  bringing  him  hither. 

Mr.  Camper,  Say  the  counsel  for  sir  J.  F. 
We  come  prepared  to  make  Defence  to  every 
thing  diarged  in  the  preamble  of  the  Bill,  but 
what  b  Dotcharged,  we  do  not  come  prepared  to 
make  defence  to.  Now,  they  conceive  the  fact 
of  Hijgh-Treason  is  not  charged  upon  him  by 
the  Bill ;  and  if  true,  it  is  of  great  weight ;  but 
OS  it  is,  it  is  none:  for  first,  it  is  plain  the 
preamble  recites,  that  he  was  indicted  for  high- 
treason  by  the  ^nd  jury ;  that  Is  a  charge  of 
bigh- treason  within  the  biU ;  for  it  says,  be 
was  charged  by  the  oaths  of  his  country  upon 
the  oaths  of  two  ^witnesses  ;  and  there  is  the 
Tery  overt*  act  recited  in  the  preamble  of  the 
bill.  Now,  allowing  this  its  due  wei)(ht,  can 
any  one  think,  that  sits  here  as  a  if rivate  judge, 
that  the  hi^h  treason  thus  recited,  as  found  oy 
tiie  grand  jury,  whs  Ob  part  of  his  charge  ?  The 
*  very  nature  of  the  bill  speaks  ;  for  could  any 
one  thiukt  that  you  would  ground  a  BiU  of 
Attain iUt  oiion  a  suirgestion,  that  he  being  in- 
dicted' of  high- treason,  had  spirited  away  one 
ofthe  king's  endepce,  or  for  giving  false  iu- 


formatioQ  ?   So  th^  Uns  ia  Uifliiy  with  the 
house,  with  submission. 

Hir'R.  Temple.  Can  apy  body  say  any  thing 
of  tlie  mteotion  of  tlie  house,  when  it  is  retluced 
into  a  Bill  ?  Is  it  not  the  bill  that  he  is  to  make 
his  defeiice  to  ?  and  the  g^entleman  that  stpake, 
says  that  nobody  could  tliiok  otherwise :  Why, 
sir,  nobody  is  to  think  otherwise  than  the  Bdt 
states  it.  Now  the  thing  before  you  is,  Whe- 
ther upon  the  suggestions  of  this  Bill  it  ia  fit  for 
you  to  pass  itf  The  case  of  Mortioier  was. 
That  he  made  his  escape,  being  under  an  In- 
dictment of  High -Treason ;  and  it  came  before 
the  house,  Whether,  upon  the  statute  of  25  £. 
3rd,  it  was  High-Treason  ?  But  they  did  not  de-' 
bate  the  fact.  Now  you  have  brought  a  bill 
here,  and  all  the  grouud  is,  tliat  he  was  indict- 
ed for  high- treason,  had  thus  and  thus  prevairi- 
cated,  and  delayed  bin  Trial  upon  promises  ot* 
confession  ;  and  in  conclusion,  one  of  the  wit- 
nesses is  withdrawn :  Sir,  no  man  is  to  make 
his  Defence  but  to  what  is  in  the  hill ;  iMir*caa 
you  examine  to  any  thing  but  what  is  suggested 
in  the  bill.  If  you  had  put  the  issue  upon  the 
guilt  of  sir  J.  F.,  he  must  have  a  fair  trial  in 
some  place,  and  that  he  cannot  have  here  opou 
oath ;  for  upon  all  Bills  of  Attainders  they  have 
ba^l  a  fair  trial  above. 

Mr.  Smith,  I  always  thought  when  a  Bill 
of  Attainder  was  to  pass  through  this  house, 
that  every  roan  was  concerned  to  hear  what 
Evidence  he  could,  to  make  it  ap[>ear  whether 
the  person  was  guilty  of  the  facts  that  were 
alledged  against  him  to  condemn  hind  for; 
and  [  take  it,  the  piiincipal  thing  to  be  cxm- 
sidcred  is,  whether  he  he  guilty  of  such  a  crime 
as  deserves  such  a  putu(»hmeut ;  so  that,  I  take 
it,  the  question  now  is,  Whether  sir  J.  F.  bath 
had  that  notice  to  produce  his  evidence,  as  is 
convenient?  Fori  think  we  should  lose  time 
to  let  counsel  ramble  upon  the  reasonableness 
of  our  proceedingfi ;  the  question  is,  Wbe- 
ther  he  is  guilty  of  the  fact  T  Sir,  I  can  never 
think  the  counsel  could  understand  your  order, 
when  it  says,  to  make  his  Defence,  bnt  it 
must  be  to  the  fact  ufion  which  he  is  to  he 
condemned.  You  have  already  determined 
that  point,  as  tQ  his  prevaricating,  bat  that  is 
not  the  matter  that  shall  make  me  find  him 
guilty  :  but  the  Evidence  that  will  weigh  with 
me  is  the  evidence  of  high -treason,  and  how 
far  they  can  answer  it. 

Mr.  Hooper.  The  question  is,  Whether  or 
no  there  be  a  sufficient  guj!t  laid  to  this  man's 
charge  f  For  in  all  courts  of  judicature  this  is  a 
certain  rule.  You  roust  proceed  '  secundum  al- 
*  legata  et  probata ;'  and  you  shall  not  go  about 
to  prove  a  thing  unless  it  he  alledged.  Now  the 
question  is,  Whetherthis  thing  he  alte<lged  in  the 
whole  Bill,  that  sir  J.  F.  is  guilty  of  high-trea- 
son? And  if  not,  you  will  go  about  to  prove 
what  is  not  alledged.  it  is  true  it  hath  beea 
alledged  that  a  Bill  bath  been  found;  but 
set  era!  have  been  indicted  who  have  been  ac- 
quitted. It  is  poasible  the  prisoner  may  be 
guilty;  bnt  I  think  we  must  observe  that 
method  hero,  that  ia  pb^erred  every  where  else^ 
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and  thai  is,  not  to  so  about  to  prove  a&y  thhig^ 
that  to  not  dledg^fT 

Mr.  Ckrk.  Tlie  learned  gentleman  hath 
made  an  obiecfion  Aat  perbapB  would  hold 
▼ery  well  in  Westminster  llall :  bat  I  suppose 
he  may  remember  this  Bill  mast  have  a  second 
readiajf  before  yoa,  as  a  house ;  and  then  per- 
haps the  allegations  may  be  different  from  what 
the^  are  now.  ,  Bat  the  principal  matter  before 
you  ts,  Whether  this  gentleman  be  guilty  of 
high-  treason,  or  no?  And  if  they  did  not  pre- 
pare to  that  part,  I  thiok  they  were  negligent 
to  their  client;  for  it  appears  to  be  that  part 
that  is  most  sensibly  like  to  affect  him. 

Mr.  Howe.  The  more  I  hear  the  matter  de- 
bated, the  more  it  seems  strange  to  roe.  I 
hare  heard  tlie  Bill  read,  and  took  notice  of  the 
heads  of  it :  I  always  understood  the  preamble 
of  the  Bill  to  tie  the  inducement  to  the  end  of 
It:  1  was  mightily  .surprised  to  hear  the  king's 

counsel  attempt  to  mase  good 1  think  they 

did  not  spcnk  materially  to  one  point  of  the 
aOe^tioDS  in  the  Bill,  so  that  the  allegations  do 
signify^  nothing:  or  else,  if  they  intended  these 
allegations  should  signify  any  thing,  we  must 
bare,  these  allegations  prored  before  we  pass 
onrjfi^fment  upon  the  Bill ;  whereas  the  conn - 
•el,  mstead  of  endeavouring  to  prove  that  he 
was  indicted  for  high-treason,  (though  hinted 
•t)  would  prove  him  guilty  of  high- treason  ; 
faistead  of  proving  that  he  bad  prevaricated, 
they  say  not  one  word  about  it ;  instead  of 
proving  that  he  has  forged  papers,  in  order  to 
alienate  the  minds  of  the  king's  subjects,  they 
say  nothmg  to  it,  though  in  the  Bill  it  isalledged 
ms  high-treason. — ^We  must  not  go  here  upon 
private  fiincies  and  opinions;  no  man 'that 
fieerd  my  lord  Delamere's  trial  but  believed 
him  to  be  guilty  of  the  fact  ^  yet  he  was  ac- 
quitted, because  there  was  no  evidence  suffi- 
cient against  him.  I  thiok  yon  must  stick  to 
<Hie  of  these  points ;  if  you  stick  to  this,  to 
prove  him  gtulty  of  high- treason,  you  must 
alter  the  Bill;  and  then  that  must  be  proved* 
out  of  the  mouths  of  two  witnesses.     If  you 

(lease  to  stick  to  the  bill,  then  I  hope  the 
ing's  OOonsel  will  go  on  to  prove  the  allega- 
tions of  it,  or  let  ns  know  why  they  do  not :  I 
shall  no  more  nve  my  vote  to  hang  biro,  be- 
cause he  is  indicted  of  hi^h -treason,  t{ian  I 
shall  because  be  bath  been  m  Newgate. 

Mr.  Stbane.  I  think  a  great  deal  of  your 
time  tn  debating  this  matter  may  be  saved; 
though  I  Vill  allow  the  Bill  misrbt  have  been 
drawn  better,  and  that  a  bar-indfictment  is  not 
a  sufficient  ground  of  Itself  for  a  final  decision 
of  this  matter :  but  when  at  the  time  of  finding 
the  Indictment  there  were  two  witnesses,  and 
one  of  them  is  withdrawn,  and  as  is  supposed, 
by  his  means ;  if  the  Bill  seems  imperfect  for 
any  thing  before  you  now,  you  will  not  stay  all 
thejimceedings  upon  it ;  but  if  yon  see  it  im- 
perfect, ami  it  may  be  amended,  you  will  amend 
It  at  the  committee.  I  think  the  favour  you 
have  given  is  abused,  and  that  it  is  perfect 
trifling  fVom  the  bar.  In  one  breath  they  say, 
tbeyoradd  not  get  tetdy,  for  they  had  do  no- 


tice tin  lart  ntglit ;  and  in  Aie  next  pkce  tbey 
say,  they  will  go  on  to  every  thing  bnt  hte  being 
guilty ;  Mid  I  believe  they  'never  will  be  pre- 
pared for  that. 

Mr.  Attorney  General.  I  am  very  nnwilling 
to  si>eak  any  thing  in  this  matter ;  because,  sir, 
by  the  place  I  have  the  honour  to  serve  his 
majesty  in,  as  one  of  his  counsel,  if  it  was  in 
the  course  below,  I  must  prosecute  on  behalf  of 
the  king:  but  lam  very  sensible  while  I  am  in 
this  boust,  I  am  in  another  cnpacity  ;  1  am  to 
vote  here  as  a  judge,  and  not  as  a  party.  That 
which  I  do  now  trouble  you  about,  is  in  rela- 
tion  to  the  matter  that  hath 'been  objected; 
That  the  Bill  does  not  expressly  affirm,  that  sir 
i.  F.  was  guilty  of  high-treason,  but  only  tfaat 
he  was  indicted  for  it.  Truly  I  thought,  and 
do  still,  with  humble  submission  to  the  house, 
that  that  matter  of  affirming  him  to  be  guilty  of 
high -treason  was  not  to  be  inserted  in  the  bill ; 
for  that  Will  be  the  consequence  of  your  judg- 
ment and  opinion,  upon  hearing  or  the  evi- 
dence. That  worthy  member  that  spake  last, 
said,  the  Bill  might  be  better  drawn;  I  am 
sorry  we  had  not  bis  assistance  in  it :  But  with 
submission  to  bis  understanding,  I  think  that 
had  been  too  much  presumption,  till  you  are 
satisded  whether  he  was  guilty  or  no.  Wo 
could  only  go  so  far  as  to  set  forth  the  fanltt 
that  we  knew ;  as,  that  he  was  indicted,  that 
we  can  verify,  and  cannot  take  this  to  be  Iik# 
the  case  of  an  indictment ;  for  there  you  must 
affirm  such  and  such  things  that  cannot  be 
altered  afterwards.  But  a  bill  in  pariiament 
hath  many  steps;  you  read  it  several  times, 
and  commit  it;  so  that  you  alter  the  sugges- 
tions of  the  bill,  as  the  case  appears  to  yon  to 
be  verified  ;  and  if  you  be  of  opinion  that  he 
is  not  guilty,  you  will  not  condemn  bim>  be- 
cause he  is  indicted :  however,  that  is  not  un- 
material,  but  proper  to  be  set  forth  for  a  ground 
of  your  proceedings,  that  there  was  a  proba- 
bility of  nis  being  guihy  from  that  accusation. 
Therefore,  sir,  I  confess,  I  cannot  think  that 
those  gentlemen  that  are  counsel  for  sir  J.  P. 
could  think,  that  you  did  intend  to  proceed 
otherwise  than  to  bear  counsel  as  to  the  fact  r 
they  could  not  think  that  npon  proof  of  his 
being  indicted,  that  that  would  be  grouud 
enough  for  you  to  proceed  to  pass  the  Bill : 
for  how  could  any  body  think,  but  you  would 
come  to  examine  the  fact  ?  ^  I  cannot  see  how 
they  should  come  to  mistake,  unless  it  ww  wil- 
fully. 

Mr.  Vrice,  The  matter  now  debated,  is. 
What  method  shall  be  followed,  or  what  evi- 
dence shall  be  given  upon  this  Bill?  or  whe- 
ther evidence  shall  be  given  of  any  other  mat- 
ter than  is  suggested  in  the  Bill  f  I  must  con- 
fess, making  a  false  step  at  first  setting  out, 
hath  put  us  out  of  the  way  hitherto  ;  for  m  the 
case  of  my  lord  Strafford,  wimesses  were  exa- 
mined, and  adjudication  that  he  was  guilty  be- 
fiire  any  order  for  a  Bill  of  Attainder.  *  But 
since  you  are  in  this  way,  consider  whether  the 
eoaosel  against  the  Bill  have  gone  according  to 
their  order :  the  order  was,  that  counsel  should 
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be  Imrd  to  prot e  the  ranMlMM  of  tb«  BiO  : 
•ml  Ibe  oountel  for  fir  JT  F.  do  not  oppoie 
that:  but  tbe  coaosel  for  tbe  Bill  open  more 
lliiiigB  tbon  are  comprebeoded  io  tbe  eugvee- 
tioMof  tbe  BUt :  tor  the  euggeelion  is omy  a 
recital,  and  liatli  no  positive  averment.  And 
though  tbe  Bill  and  an  indictment  is  not  tbe 
•ame,  yet  they  inoM  be  tbe  same  in  this,  to  put 
a  charge  upon  the  person.  If  the  preamble  is 
not  to  any  purpose,  what  need  they  have  made 
any,  but  liave  said  only,  Let  bim  be  aitainted  ? 
To  what  purpose  docs  sir  J.  F.  come  to  tbe 
bar?  If  it  is  to  any  purpose,  it  is  to  answer  tbe 
cbaiigo  of  the  Bill.  That  learned  person  says, 
to  sui^^pest  that  he  is  ^ilty  till  tbe  matter  is 
prov^,  tlien  then*  must  be  an  amendment  in 
Uiat  iioint,  and  that  will  make  it  a  new  Bill, 
and  tnen  he  must  have  anotlier  day  to  answer 
tbe  new  char|re :  but  they  might  as  well  have 
•aid  he  wa^  guilty  of  hign-treaaon,  as  to  say  in 
the  enacting  part,  that  he  should  be  .attainted. 
Therefore,  if  tbe  gentlemen  fur  the  Bill  will 
proceed  and  prove  the  preamble  of  tbe  Bill,  let 
them ;  otherwise  let  there  be  another  day  for 
sir  Ji»hn  Fenwick  to  attend,  aod  let  tllem  do  all 
togetlier.  ^ 

Sir  Chriii,  Musgrave.  I  thmk,  as  to  that 
learned  person,  nothing  is  to  be  laid  to  his 
charge,  lor  I  think  they  have  drawn  the  Bill 
pursuant  to  the  directions  ;  and  I  am  sure  if 
they  bad  di'awn  it  otherwise,  before  they  had 
known  the  sense  of  the  house,  I  think  they  had 
been  "guilty  of  a  crime.  That  which  seems  to 
be  betbro  you,  is  what  was  opened  by  the 
king's  counsel,  and  •  that  was  to  prove  t^e 
treason.  Now,  sir,  I  would  be  glad  U»  know  of 
ao^  person,  wliether  any  thing  is  to  be  ad- 
mitted to  ha  proved  at  your  bar  but  what  is  in 
you/  bill.  Fur  let  us  lisve  a  little  regard  to 
the  proceeding  in  Westminster-ball :  can  any 
person,  upon  an  Indictment  of  high -treason, 
offer  evidence  of  any  ti«ason  but  what  is  ex- 
pressed in  the  Indictuieut  ?  And  I  tliink  this  is 
the  same  in  effect ;  for  here  you  draw  a  bill  of 
attainder  agaiust  sii;  J.  F.  and  in  justice  you 
send  liiui  u  copy  of  it,  and,  with  great  favour 
too,  you  allow  him  counsel  to  defend  himself  to 
that,  as  to  the  siiggestious  that  are  in  the  Bill ; 
otherwise,  to  what  end  did  you  send  him  the 
copy  of  the  Bill  ?  Now,  ifyoa  will  admit  of  any 
tiimg  to  be  [iruveU  but  i>hat  U  in  your  Bill,  I 
know  not  ufwhat  dangerousconsequence  it  may 
be,  for  it  is  impossible  to  be  prepared  for  it. 

Mr.  SitlicUor  Generai.  If  the  counsel 
apiinst  the  Bill  coidd  be  any  way  mistaken,  or 
think  the  Bill  defective,  I  am  for  givlngr  them 
longer  time  to  make  their  best  defence ;  but 
think  neither  one  nor  the  other  of  them  true ; 
but  your  order  was  to  draw  a  bill  for  attainting 
sir  J.  F.  of  high-treason  ;  and  I  think  if  the 
Bill  had  gone  no  farther,  but  enacted  that  he 
should  be  attainted  of  higb-treasnu,  we  had 
strictly  pursued  your  order ;  for  the  preamble 
is  no  nect'ssary  part  of  the  Bill.  A  Bill  and 
an  Indictment, are  of  quite  different  natures ; 
there  is  a  form  for  an  Indictroont,  but  no  pra- 
cedent  for  an  act  of  parliament    As  to  tbe 


fVennfalcL  the  debate,  wfaro  it  wai  ordered^ 
went  DO  rarther  than  that  he  waa  aocnaed  of 
high-treaaoB,  and  was  Gke  to  have  been  broagffat 
to  his  trial :  and  to  dday  it,  be  pretended  to 
make  an  ingenuonf  coBMion ;  and  instesd  of 
that,  there  was  produced  a  paper  which  50a 
have  ccnsarcd,  as  von  thought  fit,  and  upoa 
that  you  voted  a  Bill  to  be  brought  in  to  st- 
taint  him  of  high-treason :  what  then  cooM  be 
expected  more  tor  tbe  indnoement,  bat  the  dc» 
bate  upon  which  it  was  ordered?— If  this 
house  bad  thought  6t  to  examine  witnesses  be- 
fore, as  DOW,  DO  doubt  hot  tbe  Bill  would 
have  suggested  that  be  waa  guilty  of  high- 
treason  ;  but  it  is  tioM  enough  for  you  to  sug- 
gest thai,  after  you  have  heard  what  witnesses 
tliere  are.  If  the  counael  did  not  know  tbts, 
notwithstanding  all  that  I  have  said,  1  am  for 
giving  them  time ;  but,  with  submission.it  wss 
impossible  for  them  to  mistake  it :  If  tlie  Bill 
had  went  no  farther  than,  *  Be  it  enacted,  that 

*  lie  should  be  attainted  of  bigh-tieason,'  then 
they  had  some  colour  10  say  there  were  differ- 
ent species  of  high-treason,  and  they  could  not 
tell  to  what  particular  facts  they  must  spply 
themselves :  But  when  tbe  Indictment  is  rie- 
cited,  which  charges  him  with  particular  farts, 
and  tells  him  by  what  witnesses  the  Bill  wu 
found,  it  was  impossible  not  to  know  that  this 
was  the  high-treason  yon  did  intend  to  enact 
tliat  he  should  be  attainted  for;  but  when  they 
say  they  are  not  ready,  truly  there  may  M 
some  reason  for  it ;  for  I  believe  tbey  never 
will  be  ready :  sometimes  men  wilt  be  wilfully 
mistaken,  and  sometimes  it  is  their  misfortune 
to  be  so.  Tbey  say  they  are  mistaken ;  which 
of  these  are  true,  1  know  not,  but  we  have  seen 
already  the  time  when  he  bath,  trifled  with  tha 
courts  of  justice ;  he  liath  delayed  liia  trial  till 
one  witness  is  withdrawn ;  if  you  give  him 
longer  time,  he  may  have  the  good  fortune  to 
have  tbe  other  gone  too.  I  see  no  reason  for 
you  to  forbear  hearing  of  tbe  evidence. 

Mr.  John  Montague,  I  am  notsinrprixed  to 
hear  sir  J.  F.  desire  time :  for  giving  him  time 
is  giving  liim  life ;  nor  for  bis  counsel  to  tell 
you  his  witnesses  are  not  ready  ;  it  is  a  com- 
mon excuse;  I  hardly  ever  knew  a  persoa 
brought  upon  biatrial,  (ottliatwas  hiseieuse; 
and  yet  I  have  seldom  known  it  allowed  as  a 
good  excuse :   But  it  is  objected  you  uuist  go 

*  secundum  allegat'  et  probat' ;'  and  ootluiig 
being  in  this  bill  like  what  tbe  counsel  Ibr  the 
bill  did  open,  it  is  not  fit  to  he|ur  them  call  wit- 
nesses to  what  is  not  al lodged  id  the  bilL  I 
grant  that;  and  yet  I  think  they  ougfat  to  be 
allowed  to  call  witnesses  10  prove  every  thing 
they  have  opened  to  you :  it  is  agreed  they 
ought  not  to  have  brought  in  a  bill,  to  aay  in 
point  blank  terms,  he  is  guilty  of  high -treason ; 
nut  tbey  say,  you  should  fa!ave  cmuged  with 
what  treason  he  is  accused  of,  and  then  they 
ahoukl  have  been  admitted  to'  prove  it.  TVitn 
submiasion,  the  bill  does  that  tbmg  $  for  the  bill 
does  redto,  that  he  is  indicted  ot  high -treason 
in  compassing,  &c  This  is  tbe  treaaon  that  is 
cbaiged  opon  bim  by  this  ftry  bill:  now  sum 
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yo9  will  pnVMt  them  to  prove  what  b  ftlledfrcdl  |  bill  ?  If  you  will,  I  do  not  see  how  any  roan 
10  the  hill.  What  did  tfte  counsel  for  the  btl  thai  stands  at  the  bar  of  year  bonse,  can  be 
open?  That  ataereial  aieetin^s  they  met  to  i  prepared  to  moke  his  de&nce. 
ooQsolt  of  the  matter  that  this  bill  takes  notice  -^~^*  * 
of*  Did  not  he  tdl  you  when  Charnock  came 
first  there  for  that  purpoRe,  and  when  Charnock 
oiet  them  a^ain  for  ilieir  assurance  ?  Now  this 
^  '     so  phunly  set  forth  in  the  bill  here,  which 

i»  that  this  matter  was  proved  bjr  two  wit- 

I,  upon  the  credit  of  whose  testimony  this 
matter  was  (bund,  and  that  one  of  them  is  gone 
away ;  and,  say  they  now,  we  are  ready  to 
prove  tlie  matter  then  sworn  :  Is  not  that  pro- 
per to  satisfy  gentlemen's  conscteaces  that 
will  not  convict  this  man  without  evidence?  . 

Sir  Fr.  Wivningion.  I  humbly  conceive 
Uie  question  is  not  now,  Whether  sir  J.  F.  is 
guilty,  or  no  ?  But,  whether  the  objections  the 
(MNinsel  for  him  have  mnde,  be  so  strong  as  you 
\?ill  grant  what  they  move  to  you  ?  They  UsW 
you,  if  counsel  will  proceed  upon  nothing  but 
wbsi  is  suggested  in  the  bill,  according  to  your 
Older,  we  are  ready  to  make  our  defence.  It 
was  saiirl  the  king's  counsel  was  ordered  to  give 
their  evidence ;  that  can  have  no  interpretation 
but  aa  to  the  matters  in  the  bill.— Says  the 
king's  counsel.  We  will  prove  him  guilty:  Says 
the  counsel  on  the  other  side,  1  hope  the  house 
wiU  give  ua  time  to  encounter  them  in  that,  for 
you  have  no  such  thing  in  the  bill ;  the  sending 
tham  the  copy  of  the  bill  was  as  much  aa  to 
say,  Vou  need  not  prove  any  thing  hot  what  is 
therein  asserted.  It  was  said  by  the  learned 
gent,  there,  that  there  might  have  been  an  act 
of  parliament  which  might  have  said  onlj^,  *  Be 
*  it  enacted,  tliat  such  a  man  be  attainteil,' 
without  giving  an^  reason.  I  cannot  deny  but 
H  aaigbt  be  so  without  any  reason,  but  1  don't 
baUeve  it. will  be  so.  And  another  learned 
uersoQ  was  for  mending  of  tlie  bill.  Says  he, 
When  you  have  the  matter  of  fact  proved  be- 


fore you,  it  may  lead  you  to  the  amending  of 
the  hill,  apd  inserting  what  you  please,  and 
cuaoting  of  it ;  but  does  not  answer  what  the 
counsel  said  on  the  other  side:  Would  you 
have  us  auswer  what  we  did  not  know  that 
you  would  stand  upon?  The  question  is  not. 
Whether  he  be  guilty  or  no?  But,  Wliether 
the  ohjectiona  that  are  made  be  good  to  give 
them  time? 

Col.  Granville,  Sir,  the  counsel,  by  what  I 
observed  from  them,  have  started  two  difficul- 
ties, and  really,  to  me,  both  seem  very  mate- 
nal;  tbe6rstis.  Whether  the  king's  counsel 
shall  be  at  liberty  to  prove  any  thin^  that  is 
not  suggested  in  the  bdl  ?  The  other  is,  Whe- 
ther air  J.  F.  had  due  notice  to  make  his  de- 
feeoe  ?— The  first  is  a  matter  of  very  great 
moment:  You  are  proceeding  upon  a  bill 
where  not  only  the  life  of  sir  J.  F.  ont  the  hfe 
oir  every  man  in  England  is  in  some  measure 
Domed :  When  a  precedent  is  made  in  thh 
),  nobody  knows  who  may  be  affected  or 
boft  by  it ;  and  therefore  1  desire  you  will 
settle  that  matter,  and  have  the  judgn^ent  of 
the  house,  whether  they  will  admit  the  counsel 
ta.prof  e  any  thing  that  is  not  suggested  in  the 
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shall  be  one  crime  alledged  in  the  bill,  and 
when  he  comes  to  the  bar,  the  counsel  that  ai« 
to  prosecute,  shall  go  quite  off  from  that  which 
is  laid  in  the  bill,  and  produce  you  evidence  to 
a  new  crime ;  und  he  stares  and  looks  round 
him,  and  you  liad  as  good  allow  him  .no  conn* 
sel,  or  copy  of  the  bill.  This  you  thought  so 
necessary  for  every  man  that  was  to  come 
upon  his  trial  for  his  life  for  treason,  that  yoa 
altered  that  trial,  and  declared  no  man  should 
have  any  treason  proved  against  him  that  in 
not  alledged  agaioat  him  in  the  Indictment— 
We  have  had  great  complaints  of  Westminster 
hall ;  and  if  the  parliament  should  proceed  in 
this  manner,  may  have  the.  same  again.  If 
thev  are  too  rash  in  their  proceedings,  they 
will  he  countenanced  mightily  in  them,  if  yoa 
should  proceed  sgainst  a  man,  and  condemn 
him  for  one  thing,  when  he  is  accused  of  ano- 
ther. I  desire  to  know,  how  we  can  proceed 
in  a  bill  upon  which  sir  J.  F.  is  to  be  proved 
guilty,  and  he  hath  no  opportunity  to  answer 
it  ?  I  take  it,  aa  this  bill  is  drawn,  sir  J.  F.'s 
guilt  is  no  way  cooeemed  in  it :  For  whereaa 
the  wprlhy  gentlemen  fell  you  the  treason  It 
specified,  there  is  no  treason  specified,  other- 
wise than  he  is  indicted  for  it. 

Mr.  George  Rodiuy  Bridget,  Sir,  I  think 
the  proper  ijuestion  before  vou  is.  Whether  you 
will  allow  air  J.  Fenwick  t'ime  to  produce  auch 
witnesses  as  he  shall  desire  for  his  justification  ? 
It  is  a  little  strange  to  me,  that  the  gentlemei| 
that  are  of  sir  J .  F.'s  counsel  shonhi  insist  upon 
those  things,  to  desire  farther  time  for  his  pre- 
paration, when  (l  think)  it  is  very  plain,  they 
wero  told  what  thev  were  to  prepare  for  by  th« 
bill ;  which  was,  they  were  to  justify  sir  J.  F« 
against  those  things  he  stands  indicted  for  ; 
and  the  matter  of  the  indictment  is  the  thing 
to  be  proved  before  you,  and  the  witnesses  to 
make  it  good  are  likewbe  tnentioned  ;  one  of 
them  is  gone,  but  his  t«>stimony  remains  unoii 
oath,  not  only  to  the  grand  jury,  but  in  anotner 
place,  that  1  am  told  of:  I  do  not  think  yoa 
will  think  it  reasonable,  afWrthe  king's  counsel 
have  made  out  their  evidence,  to  give  biro  time 
to  make  their  observations  upon  the  charge ;  90 
you  will  consider  before  you  hear  tlie  kii^a 
counsel,  whether  you  wiU  allow  him  farther 
time,  or  no. 

Sir  Joe,  Williamwn,  The  gentleman  that 
spoke  Isst  states  the  case  to  be.  Whether  you 
will  think  it  reasonable  to  allow  sir  J.  F.  farther 
time  to  produce  his  witnesses?  Yon  may,  sir, 
make  that  the  question ;  hut  that  will,  depend 
upon  another,  which  is.  Whether  you  think 
that  sir  J.  F.  had  not  notice  enough  toprefum., 
to  defend  himself  against  the  cha%e  contained 
in  the  preamble  of  the  bill  ?  And  I  add  this  fur- 
ther. Whether  the  manner  and  way  of  exprew- 
ing  that  partionlar  charge  in  the  hill,  is  not  s» 
worded,  so  charged,  as  here  expressly  to  be- 
come a  charge  that  he  is  to  answer  for,  and  not 
only  as  a  matter  of  Oftct  historically  related^  j 
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BOW  to  00010  io  proof  hcie :  For  if  H  prores  to 
Iw  wettclwreodiiilhepreomble,  it  is  a  parti- 
ealar  fact  of  treason  he  is  to  anaver  for  in  this 
iMuse;  and  than  he  hatb  had  time  enoogh ;  so 
that  Qoir  yoo  are  to  judge  of  your  own  way  of 
axpressiing  yourselves.  1  beileve  every  g«n* 
tlaasan  knows  it  waa  the  senoe  and  meaninj^  of 
the  house,  that  those  are  the  particular  treasons 
Dientianed  in  the  indictment  with  which  he 
■hoaU  be  charged  at  the  bar,  and  have  tioia 
and  liberty^  to  defend  himself;  and  not  only  to 
tiM  auctions,  that  he  had  been  indicted,  dee. 
How,  sir,  if  yen  shdl  allow  these  gentlemen  to 
flioept  against  yaor  way  of  expreasmg  your; 
oelves,  that  1  submit  to  yoo :  Bnt  it  is  elesr  to 
me,  that  this  was  a  very  goodand  proper  way 
of  expresaing  yonrselTefl,  to  cooige  him  with 
the  facta,  and  to  give  him  liberly  to  disprove  it. 
H  be  and  his  counsel  understood  it  etnerwise, 
the  question  ia,  Whether  their  differing  with 
yon  m  the  way  of  expressing  it,  shaN  bo  utowed 
to  them,  without  taking  a  reaaionable  exception 
to  it  P  You  are  tied  here  to  the  strict  rules  of 
iostice;  but  as  to  the  forms  of  proceeding 
below,  I  do  not  think  you  are.  (^r  meaning 
was,  roost  certain  (though  be  was  indictef^,  that 


to  what  k  bid  in  H)  ha  bad  not 
to  prepare  to  make  bia  answer:  They  say,  • 
redtal  is  no  direct  affiromtien  in  civil  matter*  : 
ItisahaffirmatioD;  fortosay, « Whereaasaeb 
<  a  one  b  bonnd,'  is  good  in  a  dedoratioB  opoa 
a  bond.  Now  i  nwld  know,  whether  this  be 
not  enough,  to  say.  That  ho  is  iodieted,  with* 
ont  any  allegation  that  he  is  guilty?  ikultbs 
bill  no  recital  at  all,  it  bad  been  anobjeeiioii; 
but  it  may  b^  it  had  been  aoeb  an  objeatini» 
that  they  m^htmhnvedone  something  of  tboir 
parts,  as  to  have  desinsd  the  opinio*  of  lb» 
nooK-to  what  fhey  shonid  hare  anawered :  ftr 
soppoaa  there  had  been  no  teckal  at  aH  (aad 
you  may  make  what  recital  yoo  think  fit) 
shookt  sir  J.  P.  have  done?  There  are 
iaatanoes  at  oomroon  law :  A  nsan 
lor  being  a  coumfon  barrator,  and  theiv  are  n» 
instances  given  in  the  onhetmeot ;  why  tboi 
he  conMS  and  prays  the  court,  that  they  ■my 
declare  what  insltoeea  they  will  give,  and  that 
ihey  may  give  no  other  words  in  evidennn : 
therefore  I  question  not  but  timt  shooM  have 
come  on  his  part ;  be  ia  to  be  heard  as  to  the 
enacting  part  of  the  biM;  and  under  fkvnur, 
you  caoM  do  no  etherwiee.     Now  if  thoj  da 


it  was  oothittg  to  us),  that  they  shooM  bring  :  ofibr  to  give  evidence  of  any  treaoM  that  m  aoi 


their  proof  t»  our  bar  io<prove  him  guilty ;  and 
if  you  should  give  him  two  or  three  days  time, 
you  must  roml  your  bill  to  tlieir  way  of  ex- 
pmssion,.  and  to  their  sense. 

Mr.  BrotheriiM,  I  take  the  qneatM  to  be 
now,  Whethflr  the  king's  oounsd  should  give 
evidence  of  any  other  matter  than  what  ia  al- 
lodged  in  the  bill  ?  As  to  that,  I  must  observe 
to  you,  that  this  hill  does  not  set  forth  any  par- 
ticuUir  charge  sgs^nst  him  ;  it  doea  not  say, 
that  be  such  a  day  did  such  a  fket,  whereby  be 
oaa.  make  bis  defisnoe ;  it  if  only  the  recital  of 
an*indictm.ent;  and  it  does  not  say  the  parti- 
cular time  and  place  where  the  fact  waa  done. 
Now  as  to  what  that  gentlemen  says,  if  it  had 
been  said  gmrralty ,  thai  he  should  oeattainted, 
it  had  been  sufiicient.  99  H.  8,  the  statote  for 
mtainting  one  for  putting  poison  into  a  pot,  Asc. 
there  is  the  day  and  year  when  ^e  fact  waa 
committed ;  and  so  he  might  make  his  defence. 
Then  the  king's  counsel  offer  to  prove,  that  this 
Goodman  was  conveyed  away  by  sir  J.  P.  and 
there  is  no  such  charge  in  the  bill ;  lor  the  bill 
only  says,  that  he  is  withdrawn ;  and  I  am  of 
opinion  they  ought  to  give  evidence  of  nothing 
but  what  is  in  the  bill. 

Ml'.  WMtaker.  Am  to  the  exeeptiona  made 
by  ^e  counsel  to.  the  insufficiency  of  the  bill, 
1^  which  Ihev  pretend  sir  J»  P,  was  led  into 


specified  in  the  recital  of  the  bill,  and  the  ooo»- 
sel  make  an  dgeetian  to  it,  I  ahall  agran  with 
them. 

Sir  Ed.  Seymour,  My  hmls^^  and  yo«  Ifr. 
Speaker,  wliat  hath  bc«n  said  to  yoo  by  that 
worthy  person  that  spake  last,  no  donbf,  is  true  ; 
that  if  there  had  been  no  more  than  the  enact* 
ing  clause,  it  would  have  done  sir  ^,  P. 'a  busi- 
ness with  a  witness,  or  rather  without  a  witnesa : 
But  that  is  not  the  question  we  are  disputing 
here ;  but  the  qne«tion  is.  Whether  yen  wiH 
give  sir  J.  P.  longer  time  to  make  hia  defeiiee 
to  that  part  he  insists  on,  that  is  not  eontiBoed 
in  the  (nil  P  You  are  well  satisfied  that  yon 
cannot  go  through  with  the  suggostiooa  to 
night,  rpaat  9  o'clock,]  and  the  debates^  and 
what  relates  to  it ;  and  I  find  no  person  against 
putting  it  off,  but  because  it  wonid  be  a  delay; 
and  if  it  be  no  delay,  that  reason  ia  out  of  doors. 
-*They  tell  you,  the  counsel  ooold  not>  but  takn 
notice  of  the  matlerf  suggeattod  in  the  indiei- 
ment :  1  cannot  think  that  ia  reasonably  argued ; 
because  they  do  know  the  practice  acd  method 
is  such,  that  they  can  teke  notice  of  nothing 
but  what  is  specified  and  oontaiAed  io  the  biN. 
And  therefbre,  there  being  na  guilt  chatged 
upon  sir  J.  P.  in  the  bill,  b  it  MaaonaUe  they 
afionld  come  and  accuae  ihemaelvea  hef«>4  or 
make  a  defence  to  what  ia  not  charged f    No; 


an  error,  so  t^  he  had  no  doe  notice,  1  most  but,  say  they,  it  is  hnplied :  Thte  is  an  untr«d- 
needs  say,  if  they  were  in  Westminster  Hall 
they  would  be  io  the  right:  but  this  house  is 
not  banod  to  those  forms :  for  I  believe  the 
enaotiog  clause  would  do  the  busioces  of  sir  4* 
P.  well  enough,  if  all  the  rest  urere  kid  aside ; 
and-  f  will  consider  it  with  aa  much'  tenderness 
and  conacience  for  the  prisoner  at  the  bar,  aa 
any  that  brings  aiguments  fjrom  Westminster 
HmI.  1  wouhl  cimsider,  whether  socb'  a  de«> 
•they  have  made,  that  from  the  bill  (as 


denpatn,  andyoooup^htto  wnikaaaecorelyki 
it  as  yoo  can.  It  is  extraordinary  that  yoo 
bring  sir  J.  P.  here  to  answer  ibr  treason,  w«en 
it  is  allowed  in  the  suggestSoos  of  the  bill, 
yon  have  bnt  one  witnem  to  thai  treason ;-  aod' 
when  you  take  tfaeae  extraordhiary  stepa,  yon- 
shonid  comply  widi  him  as  much  aa  yoo  can 
in  the  fbraaa.    Per  if  truson  ha  not  trenon-on*' 
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lev  it  be  proved  by  two  witnnses,  and  yoa  will 
give  him  liberty  to  make  his  defence,  I  thiak  it 
110  JoM  of  time ;  for  you  caniict  so  tbroagh  the 
bill  to  night,  to  see  whether  sir  J.  F.  he  guilty 
of  what  it  contained  in  the  ludictment.  And  I 
wQI  gire  yon  one  reannn  why  be  could  not  be 
prepared  to  make  his  defence  in  so  stiort  a  time ; 
lor  no  could  not  produce  bis  evidence  if  be  had 
any ;  and  if  you  eive  biro  lon«jfer  time,  I  sup. 
poae  you  will  thmk  fit  that  sir  J.  F.  should  give 
an  aceoont  of  what  witnessi-s  he  shall  make  u^ 
of  for  his  defence ;  and  yon  Will  give  an  of der 
Ibr  those  witnesses.* 

Mr.  Harcourt.  If  sir  J.  F.'sbaslness  must 
lie  done,  I  hope  we  shall  do  it  like  rational 
men,  and  what  we  enact,  be  able  to  give  a  rea- 
•onable  acoonnt  of  it  in  the  preamble  of  the 
MR.  As  to  the  question  propnsed,  your  de- 
bates have  run  several  ways :  The  first  is,  Whe- 
ther sir  J.  F.  shall  be  alk>wed  further  timef , 
And  in  this  case,  whoever  1  differ  nith,  It  is  uf 
that  nature  that  1  muilt  desire  the  liberty  of 
■peaking  iny  mind.  1  must  confesK,  I  see  no 
room  for  enlarging  the  time;  and  1  shall  liimi- 
bhr  submit  my  opinion  to  other  gentlemen, 
Wnetfaer  he  should  have  fnrther  time  to  prepare 
lus  witnesses  ?  And  for  that,  pray  consider  the 
nature  of  the  matter  before  you.— ^ir,  there  h 
iioChing  certain  that  is  attedged  in  the  Bill ;  and 
ahooUJ  you  allow  bim  further  time  to  answer 
that  which  is  not  alledged,  1  cannot  imagine 
what  effect  yon  would  have  of  it.  It  is  said 
indeed,  he  stands  indicted ;  but  it  isnowhcK 
KiggesTed,  that  he  U  guilty  of  that  indictment. 
Thia  genera]  charge  seems  a  great  hardship: 
There  is  no  one  thing  that  so  many  have  h«eb 
viiiastly  taken  off  by,  as  the  uncertainty  of  at- 
leoging  general  filets  in  iodictnients  of  high- 
treason ;  nor  has  any  thing  been  complained  of 
m  such  trials  for  a  greater  grievance.  What 
bnvo  yon  done  in  the  bifl  for  vegidating  of 
tiials  in  cases  of  high-  tr«iiaon  f  In  that  bill  yon 
have  reformed  that  abuse,  and  taken  care,- 
that  whatever  treason  a  tnan  might  be  guilty 
of,  yet  he  shall  never,  upon  his  indictment,  an- 
wwet  to  any  faist,  unless  the  particular  overt- 
act  be  eipresaly  laid  and  affirmed  in  his  Indict- 
nent. — ^That  which  seems  most  reasonable  in 
this  ease  to  be  done,  is,  not  to  eularge  the 
time;  bipt  when  you  think  fitting  to  proceed, 
ptoeeed  upon  what  is  before  you.  Here  are 
ooroe  matters  expressly  aHedge«l ;  let  them  go 
over  the^rechal,  iee  whether  they  can  prove 
that ;  hot  I  cannot  ima^e  to  what  pnrpose 
yoa  ahouhl  give  the  prisoner  fnrther  time  to 

*  According  to  some  accounts,  sir  Edward 
cloied  hie  speech  thus :  **  I  am  of  the  same  opi- 
BMNi  with  tne  Roman,  who,  in  the  case  of  Ca- 
tUina,  declared,  he  had  rather  ten  guilty  persons 
pdMNild  escape,  than  one  innocent  should 
anffiBT.'*  To  ivhicb  lienlenant  general  Mor- 
dant ia  lald  to  have  replied  as  fbilows :  "  The 
worthy  oMBOiber  who  apoke  bat  seems  to  have 
IhmC,  that  the  Roman  who  made  that  deda- 
nttoo  was  tuapccted  of  being  a  conspirator 
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answer  nothing;  for  that  wliitsh  is  not  charged 


IS  so. 


Bfrl  Finth,  Sh*,  this  is  a  <|^estion,  in  my 
opinion,  of  very  great  consequence :  You  are 
very  well  told  from, below,  that  this  is. an  un- 
trooden  path ;  and  I  am  the  more  confirmed 
it  is  so  from  this  debate.  We  are  told,  tliat  sir 
J.  F.  or  his  counMl,  could  not  be  ignorant  of 
what  they  were  to  prepare  themsehres  for. 
For  this  wrs  our  meaning,  says  one  gentleman, 
thongh  IUnd  the  path  is  so  untrod,  we  are  very 
unfortunate  in  expressing  of  it,  for  we  have  liot 
said  it  at  all  in  this  bill ;  we  have  said,  Sir  9.  F. 
was  indicted,  Aec.  sir  J.  F.  bath  had  a  copy  of 
this  bill  sent  him,  counsel  allowed  him,  and 
upon  a  second  reading  he  oiWnes  to  make  his 
defence.  We  are  told,  the  proceeding  upon 
this  bill  is  not  to  be  resembled  to  the  proceed- 
ing in  Westminster- hall ;  and  thia  is  sufficient 
in  a  bill,  though  in  an  indictment  it  would  not, 
without  alledging  that  sir  J .  F.  is  guilty .  But 
one  would  think,  that  if  sir  /.  F.  is  guilty, 
every  allegation  in  the  hill,  that  is,  the  induce- 
ment to  the  bifl,  which  is  fhr  attainting  hitn, 
aboold  be  a  good  and  just  ground  for  the  at- 
tainder; and  then,  this  genUeman,  that  hath 
had  a  copy  of  the  bill  to  prepare  for  ^is  defence^ 
and  flAiew  yon  reasons  why  the  bill  should  not 
paas,  thmigli  our  proreedings  are  not  to  be  re- 
senkbled  to  the  ordinary  proceedings,  yet  ww 
are  to  expect  from  him  such  a  defence  as  tbe 
ordinary  proceedin^piin  Westminster-hall  would 
require :  But  I  think  fliis  is  hardly  to  be  ex- 
pected ;  one  might  have  thought,  and  reason- 
My  enough,  that  it  might  have  come  into  hn 
imagination,  that  if  there  had  l»een  ground  to 
attaint  him,  by  the.  ordinary  proceeUms:^  and 
methods  of  justice,  the  parliament  would  not 
have  taken  an  extraordinary  course  to  come  at 
it :  For  I  can  never  think  it  a  good  reason  to 
proceed  this  wav,  that  is,  for  the  savfng  of 
time  ;  and  if  tnere  be  extraordinary  ground 
ther  must  guesa  at  that  out  of  the  bill:  Now 
Ihatis  grounded  open  those  suggestions  that  I 
have  cited  ;  and  then  i  slionid  nave  imagrned, 
that  whereas  he  had  been  indicted  upon  the 
oatha  of  two  wttnessos,  as  the  law  requnea, 
and  one  of  them  was  withdrawn ;  that  you  had 
rather  intended  to  have  charged  bim  with 
■ome  contrivance  to  elude  justice,  whereby 
you  had  reason  to  exert  your  extraordinary  au- 
thtnity  to  proceed  against  htm  by  way  of  ttie 
legialative ;  and  I  do  nut  find  we  have  Viny 
precedent  to  warrant  thia  proceeding,  thongh 
m  our  debates  %ve  have  endeavouned  to  find 
one :  yet  I  cannot  but  observe  the  consequence 
af  this  hereafter :  For  whether  we  can  find  a 
precedent  to  warrant  this  proceeding  in  fbrmer 
agas,  or  not,  we  are  making  a  precedent  for 
our  posterity.  And  consider  the  consequence 
of  this  precedent  yen  are  making ;  I  think  all 
the  bills  in  parliament  are  grounded  by  the 
most  serious  ways  of  ddiberntion,  before  yoa 
oome  to  indgment:  And  bills  of  attainder 
ohgbt  moch  more,  sure,  Co  require  the  seriona- 
nesa  of  your  debates ;  bat  1  cannot  bat  ob- 
aarve  tba  ileps  now  made;  I  a^i^ afraid  thara 
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was  a  wnMig  step  ai  fint ;  I  was  bot  btrc  the 
firat  day :  mit  I  recollect  aooie  Ibioffi  fttvta  the 
bill  iUdf ;  the  teDdeniein  of  tbofp  things  upon 
which  ibis  enactiog  clause  does  btnnd.  Here 
was  DO  eridenoe  given  tn  induce  the  house  to 
bring  in  thb  bill  ofattnndffr ;  when  this  bill  is 
broi^t  in  the  houae,  and  the  preamble  that 
aoggests  that  which  is  the  ground  ol'  the  enact- 
ing part  considered  in  the  house;  and  the 
bouse  did  not  think  it  reasonable  to  proceed  to 
the  reading  of  it  a  second  time :  I  remember 
we  were  told>  Won*l  you  read  it  a  second  time, 
when  jron  maj  have  an  opportunity  of*  having 
thoae  suggestions  proved  to  you  ?  This  was  the 
gronnd  whv  this  bill  was  r^ad  a  second  time. 
For  conaiMf,  otherwise  a  gentleman  may,  in 
any  other  case  as  well  as  this,  desire  leave  lo 
bring  in  a  bill  for  attainting  such  a  one ;  and 
.  Jtell  you,  you  shall  have  a  good  reason  given  to 
you  for  it  afterwards;  and  though  tlie  reasons 
suggested  in  tlie  bill  are  not  sufficient,  you  may 
have  reasons  out  of  the  bill  that  are  sufficient. 
What  a  precedent  wUl  ibis  be !  Wby,  sir, 
length  of  time  gives  a  sanction  to  those  prece^ 
deiSs  which  the  age  thai  makes  them  think  ^0ot 
0f ;  and  they  beeonM  good  ezamplea  to  poate- 
rity,  that  were  even  very  heinous  preeedenta  to 
the  present  times.  Now  if  this  shall  stand,  as 
now  in  the  bill,  1  would  ask.  What  man  in 
Bngfamd  is  aecore,  when  a  parliament  ahall 
arise  that  bpitb  a  mind  to  attaint  him  F  Why 
tfeen,  sir,  if  yon  ^  amend  the  bilh,  consider  the 
method  of  your  proceedings;  you  do  your- 
adves,  in  effect,  declare,  that  for  bringing  in  of 
the  bill,  fur  twice  reading  of  the  Inll,  you  had 
DO  ground  at  all ;  for  otherwise  you  had  good 
grounds  recited  in  the  bill,  and  that  must  be  a 
aufficient  ground  to  attaint  bim ;  and  if  you  de- 
clare it  no  sufficient  ground  to  attaint  him,  you 
declare  ^ou  have  brought  in  a  bill,  and  read  it 
twice,  without  any  ground.  Whether  you  will 
alk>w  liberty  to  offer  at  your  bar  any  sugges- 
tions otherwise  than  in  the  bill,  that  t  must 
submit  to  jrou ;  and  for  giving  time,  since  that 
ia  a  questiou  of  a  very  extraonlinary  nature : 
but  have  humbly  offered  my  thoiit(hts,  whether 
any  thing  ahall  be  offered  otherwise  than  ia 
suggested  in  the  preamble  of  the  bill  ?  1  hope 
you  will  not,  for  the  precedent  sake  you  are 
now  making  ;  which  if  you  do,  I  am  afraid . 
bills  of  attainder  uiay  become  now  as  Irenueot 
as  Bills  of  Atuinder  were  in  Rd.  2's  time ; 
which  I  hope  never  Uiall  l)e. 

Lord  Norrevs,  Mr.  Speaker,  I  will  not 
pretend  to  tell  you,  that  you  are  bound  by 
other  rules  than  rules  of  justice;  but  what  is 
justice  in  Westminster- Hall  is  90  here,  and 
every  where.  And  last  year  you  tlionght  it 
jiistice,  that  no  man  should  be  brought  to  a 
trial,  but  he  ahoold  know  what  were  the  par- 
ticular facto  that  were  alled^ed  against  him. 

Lord  Cutis,  I  think  it,  in  some  measure,  a 
miafbrtune,  that  a  matter  of  this  nature,  aa  is 
your  present  debate,  hath  held  you  so  long ; 
and  conceive  it  a  thing  to  be  wished,  that  every 
gentleman  that  spedcs  upon  this  occasion, 
woold  apply  hio»eIf  more  closely  to  reality, 


and  le«  to  forms ;  I  mean,  to  fbrms^  oeosi-^ 
dered  merely  as  forms ;  for  it  ought  to  be  true 
reason  that  is  convincing  to  you:  and  you 
ought  not  to  de  youraelvt^  to  any  forms  upon 
this  occasion*  bnt  such  ss  are  grounded  upoq 
reoiion^  and  really  1  have  not  heanl  any  tlim^ 
that  fell  from  any  gentleman,  that  shews  hia 
duuht  of  the  nature  and  aggravating  ctreom- 
stances  of  the  crime  of  the  prisoner?  but  it 
hath  consisted  with  the  great  csndour  and  jus- 
tii-e  of  this  house,  to  sbew'tliis  favour  to  ihe 
prisoner  before  you.  The  counsel  say,  tliey 
are  unprepared ;  if  they  mean  they  ahoulil 
prepare  themselves  for  more  grounds  of  differ- 
ence and  chicanery,  1  would  not  give  them 
farttier  time;  I  cannot  perceive  there  is  any 
reality  of  argument  in  it ;  and  there  is  in  rea* 
soning,  as  in  religion,  sometimes  a  form  with- 
out a  power. 

Sir  fho.  Difke,  Sir,  you  have  now  two  or 
three  questions  before  you  ;  I  desire  \ou  will 
confine  our  debates  to  one  point:  I  think, 
whatever  opinion  gentlemen  may  be  of  con- 
cerning the  proof,  I  think  the  |M>int  under  your 
consideration,  if  you  will  make  a  right  judg- 
ment, is  the  preamble  of  voar  bill,. which  I 
take  to  be  the  foundation  ofiU  and  tlie  cau8« 
for  which  vou  attaint  this  gentleinan :  now  the 

Creamble  docs  not  recite,  and  say,  he  is  guilty, 
ut  only  indicted ;  nor  set  forth  any  time  i 
nay,  it  does  not  say,  he  was  arraigned.  So 
that  these  things  are  very  uncertain,  and  yet' 
you  must  attaint  him  for  the  tilings  recitecf  ia 
your  bill.  And  you  know  these  acto  of  attain- 
der are  extraordinary  methods  in  cases  of  trea- 
son ;  and  if  you  pot  it  upon  this  point,  that 
the  act  attaints  htm  for  one  thing,  and  the 
counsel  shall  prove  another,  it  makes  it  more 
uncertaid  than  it  is,  and  no  man  can  be  safe  ; 
and  therefore  1  hope  you  will  confine  the  coao« 
sel  to  proofs  of  the  matter  contained  in  the  bill. 

Mr.  /.  Home,  Sir,  1  think,  if  you  please  to 
go  on  upon  the  matter  suggested  in  the  bill, 
they  are  allegations  which  must  be  proved 
before  the  bill  is  committed ;  and  that  will  not 
hinder  sir  J.  F.  from  being  examined  to  the 
treason  likewise.  Therefore  all  that  is  alledgeU 
in  this  bill,  I  suppose,  being  thought  necessary 
to  be  proved,  I  deaire  he  may  be  called  ii»« 
and  the  counsel  may  go  on  to  prove  what  is 
altedged  in  the  bill,  and  afterwards *air  J.  F. 
mov  answer  them. 

LonI  Coning%btf,  If  the  question  was,  w he- 
ather you  should  grant  this  gentleman  time  or 
no  to  make  his  Defence,  I  should  not  have 
trouHIed  you.  But  the  question  now  seems  lo 
l>e,  Whetlier  the  Bill  does  depend  unon  the 
bare  suggestions  of  the  bill,  or  upon  tne  gnilt 
of  sir  J.  F.  ?  And  therefore  if  gentlemen  do 
insibt  upon  it,  that  he  should  have  longer  time 
to  defend  himself,  as  to  his  being  innocent  or 
guilty,  I  shall  not  oppose  it ;  hot  if  you  think 
fit  to  put  it  off,  aa  if  the  fate  of  the  bill  did 
depend  upon  the  suggestions  of  it,  1  cannot 
agree  to  that  matter ;  therefore  i  desire  a  short 
time  may  be  given  hini  to  answer  the  matter 
of  his  guilt« 
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Mr.  Harky.  I  find  all  gentlemeD  Ihat  speak 
of  tbis  RuUject,  to  say  thia  matter  is  of  a  very 
extraordinary  Datare,  and  yoa  have  eutered 
ioto  it  by  tery  extraordinary  methods:  but  I 
mnat  oo>y  observe,  that  this  Deing  the  first  bill 
of  this  kind  that  bath  been  brought  into  the 
House,  before  any  proof,  gentlemen  must  be 
excused  if  they  are  cautious  what  steps  they  do 
take;  and  when  the  wisdom  of  the  House  has 
thought  lit  to  take  ^oite  different  methods,  as 
to  the  preliminaries,  it  is  not  to  l»e  wondered  if 
they  meet  with  difficulties  in  their  proceedings. 
Some  gentlemen  press  for  more  time  to  be 
^veo  to  sir  John  Fen  wick  to  be  prepared; 
aod  others  urge,  that  you  should  declare,  whe- 
ther the  counsel  should  be  heard  to  any  thing 
bat  what  is  sugg^ted  in  the  bill.    And  I  think 
yoa  roust  gi?e  a  determination  to  the  lastquea^ 
tion,  though  the  whole  House  agreed  to  give 
him  longer  time :  for  if  you  give  hiui  longer 
time,  it  will  after  come  to  the  same  debute, 
whether  they  shall  be  heard  to  any  thing  but 
what  is  suggested  in  the  bill  ?  If  you  should 
thiqk  fit  to  add  any  thing,  then  it  will  be  rea- 
sonable that  he  aUo  should  be  heard  to  that ; 
for  ID  the  case  of  the  death  of  a  man,  let  him 
deserre  never  so  much,  yet  he  does  not  deserve 
to  die  ui\justly  by  your  hands. — ft  seems  a 
very  plain  proposition,  that  when  a  roan  is 
aocosed,  he  should  not  answer  to  what  he  is 
not  charged  with ;  and  to  charge  it  with  in- 
Doendea  and    implications    is   so    uncertain, 
that  as  I  always  have  seen  it  denied  in  this 
bouse,  so  I  hope  I  shall  not  see  so  great  an  as- 
sembly give  any  countenance  to  it.    They  did 
tell  y9U,  they  were  prepared  to  speak  to  the 
Teasonsbleness  of  the  bill ;  hut  this  matter  not 
heing  suggested  in  the  bill,  they  are  not  pre* 
pared  to  speak  to  it. 

Sir  Tho,  Littleton.  1  see  now  where  jrour 
d^tes  have  led  you  :  I  thought  the  irgular 
•ubiectof  our  debates  had  been  the  point  upon 
which  the  counsel  withdrew  ;  and  that  was  for 
time.  For  what  ?  Why  to  prepare  themselves 
to  answer  any  evidence  that  might  be  given 
against  them  ;  because  they  perceived  you  did 
expect  the  counsel  for  the  bill  should  produce 
their  evidence.  But  they  made  an  objection  : 
say  they,  we  did  not  understand  your  order 
was,  that  we  should  cume  prepared  to  oppose 
any  testimony  viva  voce  to  be  given  againsVus, 
but  only  prepared  tf>  speak  to  the  reasonable- 
neas  of  the  bill.  Now,  gentlemen,  after  five  or 
six  hours  debateti,  have  been  willing  to  accom- 
modate the  matter  (that  nobody  might  think 
that  any  one  pressed  a  matter  unreasonable), 
that  they  might  have  time :  but  some  gentle- 
men will  not  he  satisfied  with  granting  what 
the  counsel  desired,  but  their  desire  more.  And 
what  is  that  ?  Why,  that  is  to  know  the  opi- 
nion of  the  house,  whether  you  will  admit  any 
one  thiiig  to  be  proved  that  is  not  suggested  in 
the  bill  ?  And  1  do  take  this  to  be  within  the 
Boggestions  of  the  bill,  as  fully  as  oan  be  ex- 
pressed. For  what  does  the  bill  say  ?  The  bill 
does  say  bo  was  indicted  of  high  treason,  aod 
that  one  of  the  witnesses  is  gone :  and  getitle- 


men  come  to  the  conclusion,  and  skip  over  the 
immediate  part  of  the  bill;  for -the  bill  does 
say,  that  he  did  incite  and  consult,  Ice.  And 
the  objection  of  the  Counsel  was  not  against 
the  evidence  ;  but  they  said,  they  were  not 
prepared  at  that  time  to  answer  it,  and  there 
tliey  leave  it ;  and  thereupon  the  House  go  on 
upon  the  debates.  What  can  we -expect  that 
they  intended  ?  They  might  think,  either  we 
shall  gain  our  point,  and  the  house  will  give 
us  time ;  or  otherwise,  if  they  go  on  and  hear 
this  evidence,  then  we  say  we  wanted  time. 
And  that  will  be  only  evidence  ex  parte,  and 
not  carry  so  much  weight  with  it,  though  we 
have  nothing  to  say  to  it ;  or  they  might  think 
it  may  have  this  effect,  that  the  house  will  not 
go  on,  and  hear  any  evidence  at  all :  in  either 
of  these  cases,  we  have  the  iairest  advantage 
that  we  can  have,  on  the  second  reading  of 
the  bill,  in  defence  of  our  client ;  all  thoy 
desired  was,  that  they  might  have  tiroe ;  and 
I  hope  that  which  satisfied  them  that  are  most 
concerned,  may  satiny  any  gentleman  of  the 
house. 

Mr.  J.  Howe.  The  question  is  not,  what 
they  asked,  but  what  is  reasonable  for  us  to 
grant?  I  was  in  tlie  beginning  against  any 
delay,  aod  I  think  there  is  no  occasion  of 
delay :  all  I  desire  is,  sir,  that  the  king'a  coun- 
sel inav  be  desired  to  prove  the  suggestions  of 
the  bi|[  es  toto, 

Mr.  Solicitor  General,  Most  that  have  spoke 
of  this  matter  have  said,  that  the  matter  is 
very  generally  laid  in  this  bill,  and  the  coun- 
sel could  not  very  welt  know  to  what  tu  appl}* 
themselves :  that  it  speaks  of  high  treason  in 
general,  and  of  aiding  the  kiog^s  enemies,  which 
is  very  general :  it  recites  that  indeed  ;  but  the 
indictment  is  leg^al,  according  to  the  late  act  of 
parliament.     It  is  not  only  said,  that  he  de- 
signed the  death  of  the  king,  but  for  that  pur- 
pose he  and  others  met  together,  and  agreed  to 
sendChamock  to  France,lo  go  to  king  James, 
to  induce  the  French  king  with  an  armed  power 
to  invade  England.     Now  how  can  any  thing 
be  more  particularly  charged  ?  And  the  in- 
dictment is  so  charged  in  your  bill.     I  think 
therefore  the  counsel  could  not  be  ignorant  lo 
what  they  ought  to  apply  themselves  ;  but  by 
what  1  |)erceive.  gentlemen  are  very  well  con- 
tented to  give  him  further  time.    I  remember, 
when  the  bill  was  first  brought  in,  there  was  a 
long  debate  for  a  second  reading  ;  and  some 
gentlemen  thought  it  hani  to  be  tried  by  so 
great  an  assembly,   and  said,  they  had  rather 
be  tried  by  a  fewer  number :  but  I  shall  ob- 
serve, that  vou  have  sent  the  copy  of  the  bill 
to  sir  J.  F.  beforehand,  and  you  aent  him  notice 
that  he  should  provide  himself.    But  1  remem* 
her  a  much  better  man  than  sur  J.  F.  who  had 
the  misfortune  lo  be  uoder  an  accusation  of 
high  treason,  had  his  indictment  one  boor,  and 
was  tried  the  next :   andHhough  he  pleaded' to 
have  bis  trial  nut  off  till  the  afternoon,  ho 
could  not  prevail  with  the  court  of  justice  to  do 
it :  air  John  Fenwick  hath  bad  a  copy  of  his 
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Kn  fbe  two  or  three  days,  bat  lie  ne?er  bid 
•DT  oopv  till  he  had  pleaded. 

Mr.  Walter,  I  stand  up  ooly  for  my  infor- 
natioo  ;  that  which  I  would  know  is,  whether 
the  ooonsel  did  not  ask  you  the  questioo,  whe- 
ther they  should  he  boupd  to  answer  any  thing 
that  b  not  in  the  hilt^'lf  tbev  asked  that,  then 
the  gentlemao  that  spoke  here  is  answered  ; 
and  the  gentlemen  of  tlie  house  do  not  in- 
sist upon  what  sir  J.  F.*8  counsel  did  not  insist 
on.  And  I  do  think  the  king's  seijeant,  who 
opened  the  proceedings,  aAer  he  had  opened 
what  had  been  befor^  the  graiid  jury,  seiimed 
to  make  it  a  charge,  as  if  sir  J.  F.  had  been 
coodesoending  to  the  withdrawhig^  of  Goodman. 

Now  that  seemed  as  if  they  designed  to 
make  that  ap^rt  of  the  evidence. 

Sk  RiL  Temple,  The  c(»uosel  did  not  insist 
opon  it,  only  to  answer  the  suggestions  of  the 
Bill :  every  body  knows,  they  objected  to  the 
others  going  on  with  the  evidence  they  opened, 
because  it  was  not  in  the  bill ;  and  the  king's 
counsel  could  not  so  ranch  as  alledge,  that  it 
was  in  the  bill :  and  they  would  have  gone  on 
to  bare  prored  the  indictment.  There  is  ano- 
ther thing ;  it  is  told  you,  as  if  the  oreamble 
had  suggwted  something  of  this  kind,  tliat  there 
was  a  meetiag.  Now  the  gentleman  that  spake 
laiA  but  ooe,  ms  cleared  it,  that  it  oaly  reoitea, 
1m  was  indicted  for  these  things ;  and  this 
brings  nothing  in  issue,  whether  he  be  guiky  or 
no.  Now  I  think  the  present  question,  and 
only  question  before  you,  is  upou  the  sugges- 
tions of  the  bill ;  for  you  can  bring  nothing  in 
itsuehere,  but  what  is  in  the  bill ;  and  nobody 
can  insist,  by  the  rules  of  reason  or  justice, 
that  any  man  should  be  beard  to  any  matter  of 
ftct  but  what  is  in  the  bill.  And  therefore  I 
tiiink  there  is  nothing  before  yon,  but  that  you 
iriiould  gire  direetion  to  hear  them  to  what  is 
•onested  in  the  bill. 

Mr.  Methmen,  Sir,  I  qieak  to  the  method 
of  your  debates :  your  debates  arise  upon  ao 
objection  that  was  made  by  sir  J.  F.*s  counsel, 
against  the  counsel  for  the  bill  goioff  on  with 
their  endenoe  to  prove  air  J.  F.  guilty  of  high 
treason,  I  must  beg  leave  to  di&r,  as  to  what 
tile  counsel  did  say,  from  some  of  the  gentle- 
wen  that  spake  last :  the  force  of  their  objec- 
tion was,  that  they  should  not  now  go  on,  lor 
tiiey  were  not  prepared  to  answer  them ;  and 
the  reason  th^  gave  was,  that  they  bad  not 
formal  notice ;  and  the  other  afterwards  spake 
to  the  shortness  of  the  time  :  your  debates  fbr 
a  looff  time  went  pursuant  to  this,  whether  you 
ahooM  allow  them  further  time  or  not  ?  But 
the  length  of  your  debates  hath  raised  anew 
matter:  though  I  think  that  doubt,  though  it 
was  not  made  by  the  counsel,  may  be  very 
nronerly  made  by  any  worthy  member  that 
jiath  that  doubt,  whether,  as  the  Un  is  brought 
in,  the  king's  counsel  might  at  any  time  spesi 
to  thai  point,  thongh  sir  J.  F.  be  acquainted 
;with  it  r  And  1  must  tlwM  agree,  that  doubt 
ooght  to  bo  reaolvedy  belore  von  come  to  re- 
am, whether  fiutber  time  Aall  be  allowed 
%im  or  not ;  and  therefore  I  propoae  li,  that 


this  question  mar  be  put,  wbetficr  the  bosse 
will  hear,  at  the  Bar  of  the  hooee,  the  evidoiGe 
there  ia  to  prove  sir  J.  F.  guilty  of  the  high- 
treason  whereof  he  was  indicteil? 

Col.  Wharton.  You  have  Uiree  or  lour  qoes- 
tions  upon  your  paper ;  and  now,  after  ao  long 
a  debate  as  we  have  had,  I  hope  geotlemeB 
will  not  think  fit  to  start  new  ooee  ;  and  I 
hope  you  will  take  care  that  geatlemeo  shall 
not  rise  up  three  or  four  times  to  speak  In  this 
matter.    You  have  another  rule  of  the  bou^ 
that  when  a  question  is  moved,  and  aeeonded, 
though  another  questioo  is  moved  after%rards, 
yet  that  must  be  the  first  question  that  is  lo  be 
put ;  and  I  hope  you  will  keep  us  to  tlieae 
rulfs — 1  wonder  at  itonoe  oi>jection8  :  it  ia  to!d 
you,  that  this  is  such  a  proceeding  that  iHfver 
any  tliingof  this  kind  was  before ;  and  that  you 
are   here  going  to  rea«l  a  bill  of  attainder, 
before  you  have  hail  any  manner  of  eviileoce 
upon  which  yon  should  ground  the  bnngiQg  in 
ol  this  bill.     Gentlemen  must  remember,  <ir 
should  have  informed  tbemselvM  ;  for  it  ts 
very  certain  that  yon  had  very  good  grounds  lo 
vote  this  hill  to  be  brought  in  :  I  see  the  gen- 
tleman that  brought  in  his  own  aocusalioa  ; 
you  had  his  own  discovery  read,  and  Mr.  At- 
torney did  inform  yon  what  was  against  him, 
and  how  he  blood  indicted.     And  another  gen- 
tleman by  me,  told  you.  be  was  with  him,  and 
there  was  a  treaty  for  bis  pardon ;   this  was 
evidence  for  reasonable  men  to  go  upon.     And 
to  tell  you  that  these  |irecedenta  will  endanger 
your  liherty !   Under  favour,  this  is  the  ground 
of  all  your  liberty.     It  is  by  this  power  of  pro- 
ceeding, whenyou  have  not  that  evidence  that 
Westminster-Hall  requires,  by  which  you  will 
keep  great  men  in  awe. — Now,  give  me  leave 
to  spf«k  to  the  question  that  I  think  yoo  ought 
to  pat :   it  is  told  you  by  the  eoonsel  for  the 
prisoner,  that  they  are  not  apprised  what  the 
sense  of  the  house  was,  and  upou  that  account 
they  desired  further  time :  I  confess,  wheii  yoa 
allowed  counsel,  I  was  of  opinion  it  was  a 
favour ;   and  now  since  they  have  oiade  this 
objection,'  though  I  do  not  believe  you  are 
obliged  to  allow  them  further  time,  yet  I  had 
rather  err  on  that  than  the  other  side;    and 
therefore  1  think  the  fairest  thing  is.  to  allow 
them  some  further  time. 

Mr.  Secretary  Trumbal.  Mr.  Speaker,  I 
have  attended  all  this  dajr  lo  vour  debates, 
which  are  now  in  my  opinion  of  a  rery  extra- 
ordinary nature  ;  for  a  great  deal  of  your  time 
hath  been  spent  upon  motion  of  the  counsel  for 
the  prisoner  at  the  bar,  whether  you  should 
allow  them  further  time  or  no;  'and  now,  by 
what  I  recollect  from  the  sense  of  several  gen- 
tlemen, the  house  aeeoos  willing  to  allow  toem 
further  time ;  eveu  that  is  opposed  at  this  time 
of  day. — Sir,  the  king'a  counsel  have  opened 
the  matter  of  fact^  upon  irhich  they  did  utend 
to  produce  their  evideiioe;  and  when  they  bad 
opened  the  several  heads,  the  whole  objectioa 
that  I  heard  made  by  the  other  side,  waa,  They 
did  not  think  the  king['i  counsel  could  have  pro- 
ceeded to  examine  witncMca  opoa  those  Ms ; 
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attd  tlial  tiMy  WOT«  not  prepared  to  brhiff  wit- 
Denes  on  the  tide  of  the  priwmer,  and  there- 
fere  preyrd  Itnr  fbitber  tinie :   trnfy,  whether 
tkat  be  reMOoable  orno,  or  whether  upon  one 
fiNTOttr,  the  hetiae  tbiok  fit  lo  graht  another ;  1 
eaanot  tell  wba^  Biiffht  appear,  ifit  had  come 
to  a  ouetlion ;  since  the  life  o#a  man  is  eon- 
oeroed,  we  oaght  to  be  tender  of  it,  and  I  shall 
be  as  lender  ae  another;   therefore  1  am  of 
opoioD,  that  a  reasonable  time  should  be 
allowed.    To  do  what P  Why,  upon  theeri- 
deoce  the  king's  counsel  should  prodnoe,  they 
shall  brin|f  thMr  wttnceses  on  the  other  side  to 
answer  them.    Whether.the  king's  counsel  will 
firsdnce  evidence  that  is  tiMeign  to  the  bill,  that 
wilt  be  in  judq^nent  of  the  house ;  but  it  woe  a 
goodmolion'.made  bek>w,  which  I  ehwewKhal, 
that  a  short  time  may  lie  allowed  them  to 
make  their  defence,  and  bring  their  witnesses. 
Mr.  Sft^kit.    Gentlemen,  you  have  had*  a 
long  debate:   I  do  not  remember  any  formal 
ouestionthat  was  propoecd  at  first,  till  inch 
Ume  as  I  read  to  von  what  1  thsoght  was  the 
question  npon  the  Aebste ;  whea  I  read  yovthe 
yiesiisn  for  farther  time,  there  were  several 
mendMie  stood  op,  and  said,  that  was  not  tlie 
qtieslion ;  and  took  eaweptions  to  it,  and  pro- 
posed llwi  the  counsel  should  be  confined  to 
prodnee  evidence  only  to  the  matters  suggested 
» tlie  bill ;  so  that  now  I  liave  two  questions 
Hpon  my  paper,  which  I  will  read  to  yon,  and 
put  which  you  will.    One  questkra  is,  **  Tnat 
tliey  be  confined  to  make  theii:  proof  to  what 
iff  suggested  in  the  bill.'*    llie  second  qnestion 
is,  "  That  sir  J.  F.  be  allowed  further  time,"&c.* 
MrC.  Jllict^aee.    A  gentleman  said,  the 
seeend  question  upon  yonr  paper  was  but  lately 
sMrtod;    but  I  remember,  a  Uttio  after  tM 
couniel  was  withdrawn,  it  waa  moved,  Whether 
y<m  would  give  them  fiartber  tine?  And  I  pre« 
senlly  aAer,  in  the  debate,  did  take  the  frpo- 
dem  te  ask,  Whetlier  it  was  inleaded  they 
sIlooM  answer  to  any  thing  but  what  was  oso- 
•ainei^in  the  Bill  ?    And,  I  remember,  there 
was  a>  gentleman  of  the  kmg  robe  said.  That 
ttse^  was  not  hinr  ofiered  by  the  king'scmmael, 
but  when  was  witliin^ttMstimestioos  o0  the  biH, 
Amitlier  gemlenum  said.  When  they  B»ay  have 
hmger  time,  they  did  not  seem  so  thnd  of  it ; 
it  \%  indifierent  to  me,  provkled  he  be  prspaied 
to  answer.    But  I  cannot  but  observe,  that 
the  conclusion  of  thai  Lonoui'able  persoo  was, 
that  at  last  you  roust  come  to  determine  the 
qurstion.    You  are  likewise  told  by  an  huoonr- 
able  person  nearer  the  bar,  why  do  you  dispute 
this  now  yon  bare  ordered' the  king's  counsel 
fo  proridCB  the  evidenee;    and  so  you  baee 
«enety4edyownrlve»f  Bat  for  myself,  I  mitsi 
eivtfrless,  I  did  never  thIMi  the  evidenoe  waeie 
he  beard  eilierwise  tlMN  aa  fo>  the  aaggeeiiene 
of  tlie  bill     And  if  that  point  be  to  be  deter- 
mines!,  wliyrwfll  not  yon  detemntne  it  nesr, 
rather  than  to  have  another  debate  npon  it  f 

Mr.  BaHraifen.  That  which  is  pressed  by 
Sfrtne  gentlanten,  is  begging  of  the  questran. 
4Vhat  havf*  ws herelireught  sif  J.  P.  ft>r  ?  Wae 
ii  iiol'  lo  aatisiy  ovtalvr s,  wbctksf  «r  J*  P.  waa 


guilty  of  higlb^traaon?  Now  that  k  soppoaed, 
bv  aome  gentlemen,  not  to  be  witlmi  the  bdl : 
if  it  be  not  within  the  bill,  I  desire  yon  wonld 
throw  out  the  bill.  But  the  thing  is,  we  must 
not  examine  to  those  things  Chatvrill  makn 
sir  J.  F.  guilty.  Sir,  this  is  a  very  nice  tkingi 
and  very  eturioosly  woven.  The  gieat  tbingt 
say  some  gentlemen,  we  mnst  take  care  irf;  is 
thebhKNl  of  a  man:  does  any  one  say  be  ia 
innocent  f  No:  but  wemust  have  aome  wny  or 
another  that  h«  most  not  be  brought  to  hii 
trial.  I  desire,  as  Englishmen,  jrou  will  not 
only  toke  cara  of  the  litir  of  one  man,  bnt  of 
the  Kiirof  the  kmg ;  of  the  lives  of  our  wivea 
and  ckildren,  and  ell  oor  tamili^  What  wiU 
they  say  without  doors  f  You  are  afraid  to 
meddle  wiiU  air  J .  P. ;  and  tbenfom  yon  will 
slkie  it  an'By  upon  another  point;  that  hi0> 
being  guilty  of  high  treason  ia  net  within  the 
bill.  I  am  net  tor  takiag  the  advantage  of 
time ;  1  deidre,  as  it  H-aa  uMired  before,  thai  ^ 
you  will  give  him  tinse,.aod  try  whether  he  be 
guilty  of  this  treason  or  no  ^  or  otherwien  do 
nothing  in  ft  at  all. 

fTben  tbe  Order  was  made  ibr  Candles  t» 
be  Drought  in.]  "^ 

Sir  7.  LiuUtan.  Now  yon  have  cnndlen 
brought  in,  it  will  be  fit  for  you  to  retom  to  the 
question :  for  my  part,  I  am  willing  to  pnt  both  } 
but  1  think  tbe  last  question  that  you  have  npon 
the  paper,  pmperly  speakin jf,  is  to  be  pnt  first ; 
and  that  is,  That  the  house  will  proceed  to  tx^ 
amine  witnesses  to  the  treason  m  the  bill  finr 
which  he  stands  indicted. 

Mr.  J.  Home.    J  think  the  questioD  ougbA  t» 
be,  that  bis  codnsel  be  dkrectod  to  bring  wit*  ' 
nesses  to  the  allegatMna  in  this  bilk 

Sir  T,  LUtktan,  I  propose  it  to  you  thus  | 
that  the  house  will  proceed  to  examine  wit* 
nesses  at  the  bar,  to  the  tseasona  menthmed  ia 
the  bill  for  which  he  was  indicted. 

Mr.  /.  Home*  I  think  that  geotlemaB  might 
ver^  well  kavemsvefl  the  question  withootthat 
hoMtation ;  for  that  is  as  much  as  to  say^  that 
wimesses  shall  be  examined  to  none  of  tbw 
tvtasons  in  the  bill,  ^xcept  those  for  which  hn 
bath  been  indicted  ;  and  that  is  a  limitation,  I 
hope,  sh«41  not  be  put  to  tlie  enquiries  of  this 
heuee.  I  hope  you  will  put  it,  that  they  shall 
bring  evidence  to  the  mattem  alledged  in  the 
liill  gMiemlly :  there  are  Several  other  allega* 
tions  in  the  bill  which  I  would  have  him  i 
to,  as  tbe  alienating  the  cflbctions  of  tbe 
subjeeteftem  hMD,  whicli  I  take  to  be  high 
esH. — Membert.  No,  no. 

Mr.  /  Mme.  Why  f  If  it  be  not  high  tmn« 
sen,  h  Iwtli  nothing  to  do  in  that  place.  I  be- 
lieve it  is  a  very  high  crime,  and  wonld  indnon 
me  ywj  much  for  the  pnniahing  of  air  John 
Fenwidc. 

Mr.  JSorrii,  Sir,  I  do  not  know  how  the 
questions  may  he  carried  since  candles  are  totam 
in ;  bnt  I  think  it  is  for  the  bettor.  I  thmk 
tilers  are  two  things  hav«  been  spoken  to}  one 
is  tMs  bill :  J  find  those  gentlemeik  that  want 
against  tbe  bill  on  Friday,  are  more  ngnhtot  il 
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now.  I  was  for  the  bill  tbcD,  mud  am  now -for 
a  second  reading  of  it :  1  tbink  the  bill  is  very 
plain,  and  knowvuot  what  they  wonkl  hmve 
mentioned  in  it  more,  unleas  they  would  have 
had  the  King's-head  tavern,  and  what  wine 
they  drank  there.  I  think  there  is  all  the  rea- 
aoa  in  the  world  to  bear  the  witnemes  to  prove 
him  guilty  of  high*treaaon.  An  to  the  point  of 
time,  I  abould  be  very  willing  to  allow  it  them, 
if  tbatqoeition  was  put ;  and,  I  think,  yoQ  have 
been  \ery  favourable  to  him  already  m  allow- 
ing him  counsel. 

Mr.  Smiih.  I  wonM  only  observe,  when  the 
bill  was  to  be  brought  in,  the  objection  was, 
that  yon  bad  not  witnesses.  And  now  the  ques- 
tmn  is,  whether  you  can  hear  witnesses  upon 
IfuMs  not  particniariy  assigned  in  the  bill  ?  1  be- 
lieve no  man  can  say,  bat  that  in  the  indict- 
ment there  are  particular  facts  that  ought  to  be 
examined :  I  do  own,  for  my  |iart,  if  sir  John 
Fenwick  was  a  greater  man  than  he  is,  it  were 
better  he  should  escape,  than  you  should  spend 
so  mudi  time  about  him.  Sir,  the  indictment 
is  mentioned  in  the  bill ;  no  man  thinks  that 
Goodman's  going  away  is  reason  enough  for 
bringing  in  such  a  bill  against  sir  John  Fenwick. 

Mr.  Speaker,  Shall  1  read  yon  the  question  ? 
'«  That  sir  Joba  Fenwick  be  albwed  furtlier 
4me  to  produce  wifnessesin  hik  defence,  against 
the  charge  of  high  treason,  and  that  he  name 
his  witnesses?" 

Which  question  was  put,  and  passed  in  the 
affirmative. 

Mr.  Speaker.  The  other  question  is,  <*  That 
the  counsel,  who  are  to  produce  their  evidence 
against  sir  John  Fenwick,  be  allowed  to  prove 
sir  John  Fenwick  guilty  of  hig<h-treason.'' 

Sir  T,  Littieton.  I  do  think  one  of  the  rea- 
tfons  iwhy  this  bill  was  brought,  was,  because 
possibly,  by  the  absence  of  this  witness,  he 
oould  not,  strictly  speaking,  be  proved  guilty  ; 
though  all  mankmdis  satisned  in  his  guilt  And 
tfaernbre  I  question  whether  it  will  amount  to 
a  legal  proof:  and  if  you  had  sucl^a  proof  as 
would  convict  him  by  the  common  proceedings 
of  law,  I  should  not  have  been  for  a  bill  of  this 
nature ;  for  it  is  against  the  honour  and  dignity 
of  this  House  to  do  the  work  that  an  inferior 
court  can  do.  B«it  probably,  by  the  absence  of 
this  witness,  sir  J.  F.  atatrial  intbeOM  Boi- 
1^,  miffbt  escape ;  though  at  the  same  time  it 
is  highty  probable,  Che  witness  that  ia  wanting 
ta  convict  him,  is  by  his  means  j^one  out  of  the 
way.    Therefore  I  speak  to  the  wording  of  the 

Juestbn  ;  you  say,  *  shall  bealhiwedtoprove.' 
would  willingly  prevent  what  may  beobj^ried 
when  #e  come  upon  this  debate :  If  you  do  use 
the  word  *  prove,'  they  ipay  sav,  this  b  not 
^roof ;  for  still  Goodman  is  not  here.  If  yon 
please  to  say,  that  we  will  examine  witnesses 
,  to  the  treason,  and  we  will  be  judi^es  how  far 
it  appears  to  us,  whether  he  be  guilty,  or  not 
guihy. 

Mr.  Speftker,  Will  you  let  nie  propose  it  to 
you  thus  th^n  ?  ■*  That  the  counsel,  in  produc- 
ing their  evidcnee  against  sir  John  Fenwick,  be 
allowed  \»  eanoiine  witoeeMs  touching  the  trca- 


Mtta  mentitMied  in  the  bill,  forwIMi  air  John 
Ftsawick  14  indicted." 

Mr.  Montaiiu.  I  do  not  observe,  thatio 
reading  of  it  you  say  any  thing  as  to  the  other 
allegations  of  die  biU :  I  think  you  shnuki  word 
it,  that  the  counsel  be  allowed  to  produce  evi- 
dence to  the  ollegaiitms  ia  the  Ull,  and  the 
treasons  whereof  be  stands  indicted. 

Mr.  Spettker,  Weikheo,  the  questioQ  is  this, 
"  That  the  counsel  that  manage  the  evidence 
against  liir  Jolip  Fenwick.  be  allowed  to  pvo- 
duoe  witnesse/'louching  the  aUegaoona  in  the 
bill,  and  the  treasons  whereof  be  stands  in* 
dieted." 

*  Which  question  being  put,  it  passed  in  the 
affirmative. 

Mr.  Speaker.  Will  yon  please  to  appoint  a 
time  for  it? 

Mr.  J.  Hmee.  Tliat  I  would  move  yon  is 
this ;  You  were  so  extremely  late  before  you 
went  upon  this  iuformatioo,  that  yon  had  not 
time  to  go  through  any  part  of  it ;  therefore  I 
would  move  you,  that  you  would  appoint  early 
in  the  morniag  for  sir  John  Fenwick  to  be  here. 

And  thereupon  it  was  ordered,  *'  That  bir 
John  Fenwick  should  be  remandpd  to  Newgate, 
and  broui;^Iit  to  the  Uouse  on  Monday  at  ten 
o'clock.'' 

Mr.  Jamee  Montage.  Sir  J.  F.  now  insbted 
be  had  not  notice;  1  humbly  move,  that  he 
may  be  broun^bt  iu,  and  acquainted  with  what 
you  have  ordered. 

And  accordingly  sir  John  Fenwick  was 
brought  to  the  bar.     . 

Mr.  Speaker.  The  House  hare  considered 
of  what  sir  Joho  Fenwick  hath  said  at  the  bar, 
hy  his  counsel,  and  they  are  of  .opinkNi,  that 
Witnesses  ought  to  be  examincp  there,  to 
prove  the  allegationa  of  the  bill,  aikd  to  prove 
uim  guilty  of  hiffh-treason  whereof  he  stands 
indicted ;  but  iu  fovour  to  you,  becauseyour 
counsel  said  you  were  not  prepared,  the  douse 
is  willing  to  give  you  time  till  Monday  nest 
to  make  your  defence  \  and  they  require  you 
to  give  in  a  list  of  your  witnesses ;  and  if  you 
sefM  to  me,  you  may  have  a  warrant  for  their 
appearing  at  that  time ;  and  they  require  you 
to  be  here,  so  that  they  may  proceed  upon  the 
bill  esactly  at  ten  o'clock. 

• 

And  sir  John  Fenwick  being  withdrawn,  the 
House  resolved,  '<  That  the  BOl  for  Attainting 
sir  John  Fenwick  of  High-Treason,  bo  read  a 
second  time  on  Monday.*' 

November  16.  Mr.  Speaker,  Gentlemen,  1 
would  receive  your  direetionfl  in  ope  thing;: 
yon  have  ordered  a  member  to  produce  a  letter, 
and  the  counsel,  in  opebinff  the  evideoce,  have 
referred  to  it.  That  menmer  desirea  to  know 
the  proper  time  for  him  to  do  it;  whether, 
while  the  counsel  are  managing  the  evideoce 
at  the  bar,  or  whether  be  must  stay  till  they 
are  withdrawn  ? 

•  Mr.  Sloome.  Aa  to  this  matter,  I  do  not 
question  but  it  is  to  be  offered  as  an  evidince ; 
aod  by  the  aame  reason  that  you  nra  him  the- 
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Atfwnr  taremniiwdbc  wilnenei  llwl  are  pro- 
4«Kd  ■gainst  hin,  fi»r  the  MMie  moon  the 
lettar  ^rnght  to  be  reed  io  km  pfeeenne^  tllat 
be  flMiy  ejcphuB  ft,  er  deny  it:  and  gire  me 
Jeftf«totall  oijrtiioiighlsoramitber  maner:  if 
tbat  werthy  meaaber  is  la  offer  eridenee  of 
wbat  he  took  ftmn  sir  J.  F.'<s  moath^  (thevfh  a 
nieaaher  eomHMNiiy  girea  his  at id»ee  in  his 
plM,  after  theieo«nael  is  withdrami)  I  think 
H  ia  Ml  anly  fit  la  pradnoe  the  kMer  in  hk 
MBBHoa,  bat  that  sir  J.  P.  aiiouid  hear  what 
he  aaya,  and  deny  it  if  he  ean. 

Mr.  S^Mker,  la  that  yoor  pleaaore,  that 
the  leHer  be  jKednoed  bcme  sir  J.  F.,  and 
that  the  etidenoe  la  be  gi^^n  by  Mr.  Temeii 
rtuili  be  hi  the  piesence  of  sir  J.  FeDwick  P 

Hie  qoestion  being  acoontiDfrly  put,  it  passed 
in  the  amnnatiYe«  Tlien  the  Seneont  was  or- 
dered to  take  bis  mace,  and  go  into  Westmin- 
aler-ball,  and  sumoion  the  members.  And  be- 
ing retvrned,  the  ordar  of  the  day  for  proceed- 
ing on  the  business  of  sir  Jobo  Feowick  was 
rcSd.  £It  beiDfr  A  ^oarter  before  11  o'cliick.] 
Then  sir  John  Fenwick,  and  the  couosel  and 
aolidtors  oo  both  sides,  were  brought  in. 

Mr.  £jp«dber.  Sir  Thomas  Powys,  when 
ywk  were  here  Jast,  yoa  inaaud  npoa  it,  that 
the  oottnael  against  sir  John  Penwiok  sliouM 
be  kept  la  the  proolb  relaling  to  the  allagatioaa 
io  the  bill  only ;  or  else  that  yasi  aMght  have 
Ihvther  tiaAe,  becansa  the  witoesaea  worn  not 
reMly.  The  Hooae  have  eonaiderad  that  ami- 
aer,  and  in  ftrotfr  to  sir  John  Fenwiek,  llwt  he 
night  have  no  snrprifle,  have  gifen  him  la  ihk 
day ;  bat  they  do  alleir  the  counael  Io  give 
evidence  not  only  a^  la  the  aUe^tions  m  tht 
hifly  bat  to  prove  sir  John  Feowick  goilty  of 
liigh-treaaan;  and  therefbra,  Mr.  tej.  6eakl, 
yoa  are  at  liberty  le  go  on  with  year  evideoee. 

Serj.  Gould.  May  it  pieaeo  yea,  Mr.fipeaker, 
we  are  here  to  give  in  a«r  chaifpe,  and  the  evU 
«laitce  that  we  nave  agaiajl  air^eha  Pmwiek. 
I  find  by  yoer  order,  that  we  are  now  -allowed 
tn  produce  evidence  tooehing  the  allagatioaa  of 
the  bill,  and  ttkewise  of  thetveoaans  &r  whieh 
he  stands  indicted ;  therefere  1  ahaN  beg  leava 
to  open  Am,  hew  he  stands  charged  by  the  a- 
ilicliuent. 

The  iucKelmeut  nrst  ehavgea  him  wMi  caaa* 
paminp  and  deaigtiing  Io  depoae  the  hin^,  awd 
|mA  him  to  dealh.  The  aeeoad  cboiga  is,  Ihr 
mddng  the  Ptench  hin^  lo  send  an  army  of 
soMiers  to  invade  this  kmgdom,  and  Io  oimw 
a  mis^able  slaoghter  aroon^  the  anftjecta  of 
Uiia  kingdom.  The  third  tbmg  ta^  ibr  adhering 
ffr  the  king's  •enemiea.  The  ibmlli  part  ia. 
That  to  cfMl  thia,  he,  together  with  aeveral 
ertiera,  that  ia  to  say^  Chamoek,  air  J.  Freind, 
nnd  others,  did  cMsolt,  propose,  treat,  and 
agtee  to  invite  the  Fmcfa  Kini^  to  send  a  num* 
her  of  eotdieiB  to  invade  this  kingdom,  and  to 
pracwe  great  nnmbera  of  armra  men  against 
the  king  to  rise  and  be  formed ;  and  with  these 
'enemies,  npon  their  landing  and  invading  this 
kisvdam,  to  join,  for  to  make  and  earry  on  a 
nbdKoa  and  war  in  this  kiogdora.    And  fur- 
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Iher  it  ohaiyes,  that  he  did  oOMndU,  cooaeiit 
aiida|S[ree,  to  aeod  Chanock  as  a  mcascnger 
Iram  ait  John  Frriad,  and  ethera,  into  Franoe 
le  the  hto  king  Jameoy  to  prapoaeto  him,  tt» 
procnra  the  i^eaeh  kmg  te  send  aoMiers  aoA 
arnMd  men  to  mvade  thia  kiiigdom.  Then 
likewiae  to  effnt  this,  the  indictment  ehargea 
him  with  providiiy  horsaa,  pislala,  and  o£er 
woHikearma.  This  iaihe  chaige  of  the  in*> 
dietmeot;  and  theae  maliere  are  m  the  bill; 
for  the  bill  doea  charge  hns  with  oorapasaing' 
and  imajgminff  the  death  and  deatructioa  of  the 
king,  with  adnerinff  Io  hia  enemiea,  by  oonaalt> 
mg  and  agreeiaff  wilhsevemi  panona  at  several 
times,  to  seM  Qiamock  to  the  latekingJamea 
m  Prance,  Io  hmte  and  eDcoimge  the  Pieneh 
kme  to  invade  this  kmgdam  with  armed  ftrcen, 
and  piemjaea  to  jeUi  themt  and  assiat  them 
with  men  aad  arms. 

Thcnihebill  doea  tdre  noUee  of  other  mat* 
ters,  that  air  John  Fenwiek  halh  protractad  his 
trial,  by  eivingaasurances  la  the  Idng  to  malm 
a  pUia  maoovery ;  by  reason  of  which  lie  M 
not  come  to  his  tiial;  aad  now  one  of  the  wit* 
i^[ahist  him  is  withdrawn.  MayitplcflMe 


you,  Sir,  this  ia  the  ohaige  as  it  stands  oelefe 
this  hooearable  Hoose;  and  the  evidence  we 
shsll  charge-hfan  with,  will  be  of  thia  nalofe :  we 
shall  give  yoa  an  aeooant,  that  the  bMer  eni 
of  May,  or  beginning  af  June,  air  John  FMnd 
aad  Charaoek,  and  aeveral  other  peraona,  met 
at  the  Kine's-Bead,  and  npon  that  meetiilf 
thev  conaalted  how  m  invade  this  khigdomr 
ana  th^  ooododed  in  this,  thel  they  weiM 
send  Ciianioek  into  Fhmoe;  and  he  was  t* 
propose  it  to  king  James,  that  he  ahoaM  pro^ 
cure  8,000  foot,  and  2,000  horse  and  draigaonti 
and  open  their  landms  they  were  to  join  them 
with  9,000  herse.  After  this  they  had  aoothcf 
meeting;  lbrChanioek|iabeaareoftheinat- 
lsr,wooMhafe  another  meeting;  andtheahe 
pwpsaed  it  loihemi  WhctlMtr  they  continaei 
m  the  aame  reaolaiionP  And  litey  all  then  de* 
dared,  paitieolafly  air  John  Fenwkd^,  Thai 
they  did  approve  idr  it,  aad  atoek  by  it;  and 
that  Chameck  ahoahl  ge  for  that  parpeee  la 
FVimoew  Ghafnoek,  ia  prniuanca  and  axe* 
eotiaa  of  thia  trmaon,  does  go  to  Fmnee, 
and  hringa  back  a  message,  Aat  the  maHei^ 
had  been  oaamdnaicated  le  the  Freneh  kli^  | 
hm  at  that  time  he  waa  not  rHdy  for  them^ 
and  conid  net  apara  hia  saldiera,  and  Mi 
tiasBu,  Thea  it  reeled  for  aome  time,  tOllo* 
warda  Chfialmas,  when  air  George  Bardcy 
came  into  Sngtaad,  aad  he  hroognt  with  hitfe 
a  dctiichasent  of  about  aiateen  j  ud  their  pro- 
vince waa  to  asaaasinale  the  kmg.  Bnl  tfaera 
waa  another  pari,  and  that  waa  the  invasion ; 
and  in  that  part  waa  sir  John  Fenwiek  can*' 
cemed,  whicn  we  rimll  podoce  oar  evidence 
to  prove  upon  him  *,  but  it  doea  fiiR  out,  that  we 
have  but  one  witnem  Io  thia  matter  that  we  can 
produce  vrtm  9oee;  thongh  when  ^thiaindid* 
moot  waa  Ibond  (for  it  was  Iband  upon  the  act 
bet  sessmns,  which  required  two  witnesses  lo 
each  species  of  treason)  we  bad  two;  bat  one 
IS  «iDce  vrithdrawn,  una  that  is  toncbed  in  the 
2P 
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bin,  as io truth  dwftct  w.  Nofr«  if  lir  John 
•FeDwicfc  had  oome  on  in  the  ordinanr  oonrae 
of  procMdtnn  in  be  tried,  sir  John  Fenwiek 
ipilj^bt  hare  Eeen  tried  upon  this  indictment,  Ibr 
then  Goodman  had  bec^  there;  but  he  pro- 
crastinales  his  trial,  he  makes  applieatioii  to 
the  kita^,  and  gives  him  annmnces  from  time 
lo  time  of  an  ingennoos  diseofery ;  hot  instead 
of  that,*  when  Goodman  now  is  withdtmwn, 
these  assmnnoes  hate  terminated  in  this  oonn- 
•terfeit  oooffssion  thai  bath  been  laid  beJbte  the 
House,  and  is  charged  in  the  bill. 
.  But,  Sir,  to  sopply  this,  we  shall  produce 
the  eiamination  MMr.  Goodman;  we  shall 
nrpTC  to  you  not  onlj^  the  evidence  that  hath 
jkeen  given  npon  this  indictment,  upon  which 
he  batb  been  arrai^ed,  but  also  the  evidence 
which  hath  been  given  upon  the  trial  of  Cook, 
who  was  convict^  upon  that  evidence.  We 
shall  go  by  these  farther  steps  in  the  case,  and 
huipbTy  ofler  it  to  the  consideration  of  this 
House,  bow  far  sir  John  Fenwiek  will  be  af- 
fected with  it :  and  that  is  this ;  here  hath  been 
Goodman,  and  captain  Porter  who  still  stands 
•his  ground ;  but  they  have  tempted  hiiki  with 
•SOO  guineas  in  hand,  and  SOO  more  was  to  be 
remitted  lo  him  upon  his  first  landing  in  Prance, 
with  assurance  likewise  of  king  .Umes'g  par- 
don, and  likewise  300i.  a  year ;  lOOt  a  jrear 
whereof  was  to  be  settled  by  sir  John  Fenwiek. 
This. proposition  sprang  from  one  Clancy:  it 
couU  not  be  expecteii  that  sir  John  Fenwiek 
should  appear  in  his  proper  person,  but  he  did 
by  his  lady,  who  was  with  captain  Porter,  and 
cave  him  assurance  of  all  that  was  proposed  by 
Ckuicy,  that  that  should  be  perfbrmed,  and  a 
great  deal  mora. 

We  shall  further  give  this  account.  That 
when  sir  John  Fenwidc  was  taken,  there  was  a 
letter  banded  to  a  third  person ;  and  it  appears 
by  that,  that  he  thought  himself  at  that  time 
noi  safe,  unless  they  could  corrupt  the  jury : 
ibr,  says  he,  we  must,  now  get  two  or  three 
Staunch  persoos  that  wOl  starve  the  rest.  These 
steps  we  shall  proceed  upon,  and  begin  with 
the  indictment,  and  call  our  witnesses  to  it 

Serj.  Lovel.  Mr.  Speaker,  I  shall  not  repeat 
what.h&th  been  said;  because  I  know  what 
hath  been  materially  said  cannot  pass  the  ob- 
servation of  this  House.  The  method  we  de- 
sire leave  to  proceed  in,  is  the  method  yote  have 
Ccribed  us ;  and  that  is,  first  to  prove  Uie  al- 
lions  of  the  bUI.  And  that  we  shall  make 
nppear  to  you  bv  undoubted  proofs,  that  sir 
John  Fenwiek  does  stand  indicted  Ibr  these 
treasons  at  tUe  sesnons  at  the  Old  Bailey,  the 
fi8th  of  May,  upon  the  oaths  of  Porter  and 
Goodman ;  that  we  shall  prove  by  records,  and 
that  is  not  capable  of  any  traverse  or  denial. 
We  shall  also  prove,  by  matter  of  record,  that 
several  who  were  concerned  with  sir  John  Fen- 
wiek in  this  conspiracy  have  been  tried  and  at- 
tainted ,  and  then  we  shall  call  a  living  witness 
to  prove  sir  John  Fenwiek  guilty  of  treason  io 
the  highest  manner.  Mr.  Tanner,  deliver  in 
the  in<fictment  of  sir  John  Fenwiek.  [Which 
was  then  read  at  the  table.] 


Serj.  iMci:  The  bill  dees  cfaane,Tlwt  he 
stands  iodiotnd  upon  the  oaths  of  these  lw«» 
captain  Porter  aad  Mr.  Goodman:  beeideBy  I 
ninit  beg  leave  to  observe,  that  by  the  act  of 
pariiament  made  last  sesnons,  it  is  enacted. 
That  no  person  shall  be  indicted  onlesa  upon 
the  oaths  of  two  witnesses:  had  not  these  wit* 
nesses  been  sworn  befiire  the  gnnd  jury  at  that 
time,  this  bill  could  not  have  been  found  ac- 
cording to  that  law,  nor  vronkl  sir  John  Fen- 
wiek have  oleaded :  hot  he  hath  b^en  arraigiied^ 
and  pleadeo ;  so  that  we  submit  it  to  this  House, 
that  it  does  appear  upon  record,  that  this  In- 
dictment was  found  npon  the  oatha  of  two  wit- 
nesses. Beudes  that,  two  witnesses  are  sub- 
scribed to  the  bill.  Now  that  other  persona 
hare  been  indicted,  and  convicted  upon  the 
same  evidence,  we  shall  prove,  and  tliat  like- 
wise by  records. 

Serj.  Gaiild.  1  thought  when  we  came  to 
give  you  an  account  of  the  absence  of  Good- 
man, then  to  have  given  you  sn  account  of  this, 
and  other  matten. 

Mr.  Speaker,  Yon  will  a^ree  upon  your 
method,  gentlemen :  who  do  you  cul  in  the 
first  place  P 

Serj.  Gou/iT.  Ca^in  Porter,  Sir.  (Who be- 
ing present).  I  desire,  Mr.  Speaker;  that  ha 
wul  give  an  account  of  what  he  knows  con- 
cerning this  matter,  as  also  of  what  is  chaived 
in  the^dictment 

Mr.  Speaker.  Captain  Porter,  the  House 
requires  yon  to  give  tnem  an  account  of  your 
knowledge  of  any  conspiracy,  by  sir  John  Fen- 
wiek, agauMt  the  king  and  this  government ; 
and  likewise  of  your  proceedings  upon  the  in- 
dictmtot  against  him  for  high  -treason. 

Capt.  Porter.  About  the  middle  of  May  was 
twelve  months,  thera  was  two  consultations, 
one  at  the  King^s-Head  in  Leadenhall-street, 
and  the  other  in  PaU-mall ;  these  two  oonaul- 
tations  were  fat  the  considering  of  the  best 
BMans  to  bring  the  late  king  James  into  Eng- 
land again:  for  it  was  said,  that  king  William 
being  gone  beyond  sea,  he  had  left  but  few 
Ibrecs,  and  thereibre  they  thought  they  conkl 
not  bare  a  fitter  opportunity  than  that  junc- 
ture ;  upon  which  they  pitched  upon  Char^ 
nock  to  go  into  France,  and  make  some  pro- 
posals to.  the  late  kin|^  James,  to  borrow  10,000 
mta  of  the  French  king,  whereof  there  should 
be  H,900foot,  1,000  horse,  and  l,000drsgoona  ; 
and  It  was  proposed,  when  they  came  over  to 
meet  them  with  3,000  horse. 

Mr.  Speaker.  Where  Mas  this  ? 

Porter.  Our  first  meeting  was  at  the  King's- 
head  in  Leadenhall -street ;  after  that,  Mr. 
Charnock  desired  another  meeting,  and  then 
we  met  at  Monn^oy's  in  St.  James's,  and  we 
all  stood  to  what  we  had  before  resolved.  That 
he  should  go  over  to  king  James,  and  make 
this  proposal ;  and  that  if  he  could  get  so  many 
men  of  the  French  king,  we  would  meet  him 
wilh  so  many  horse. 

Mr.  Speaker,  Sir,  you  say  the  first  meeting 
was  at  the  Kiog^s-hcnd  in  Leadenhail-Btreet  ; 
who  was  then  present  ? 
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PattBT*  There  was  my  lord  Ayleabuiy, 
«§▼  lord  MoDtp>inerT,  nr  John  Fenwick,  sir 
tlohii  Freind,  sir  WiUiain  Paricjros,  Ghamodc, 
Mr.  Cook,  sod  myself;  we  dined  there,  and 
after  dinner  Mr.  Goodman  came  in  to  us. 

Mr.  Spmker,  Did  sir  John  Fenwick  hear 
this  discouree? — Porter,  Yes,  Sir. 

Mr.  ^eaker.  Did  sir  John  Feowick  con- 
wot  to  it  P 

Porter.  He  did  ahsolnlely  consent  to  it. 
Sir  John  Freind  did  propose  it ;  says  he,  Do 
not  let  OS  propose  more  than  we  can  bring. 

Mr.  Speaker,  Then  yon  say  you  had  a  se- 
cond meetiniif  ? 

PorUr,  When  we  agreed  noon  this  business 
iQ  Leadenhall-street,  capt.  Chamock  desired 
another  meeting,  to  know  If  we  continued  in 
our  resolutioh  ;  and  th«  next  meeting  was  at 
Mis.  Moon^>y'8 ;  1  think  then  my  lord  Mont- 
gomery was  not  there,  nor  A^Ir.  Goodman ;  but 
Qiere  was  my  lord  Aylesbury,  si^  John  Fen« 
wick,  sir  John  Freioii,  sir  WUKam  PSrkyns, 
Mr.  Chamock,  and  myself, 

Mr,  Speaker,  How  long  after  P 

Porter,  About  eight  or  ten  days,  to  the  best 
of  my  i«membrance. 

1/tt,  Speaker,  What  was  ssid  at  that  meeting? 

P^ter.  The  second  meeting  was  to  agree  to 
the  same  thing :  we  desired  Chamock  to  go 
«s  soon  as  possible  to  acquaint  king  James,  that 
the  sooner  be  came  that  yekr,  the  oetter. 

Mr.  Spenker,  Did  sir  John  Fenwick  consent 
«nd  agree,  -at  the  second  meeting,  to  'his  going 
into  Prance  to  procure  the  forces  ? 

Porter.  Yes,  sir. 

Mr.  Soeaker,  Will  you  giro  the  house  an  ac- 
count or  any  thing  elseyou  know,^  relating  to 
this  matter  T^Porter,  That  is  all. 

Sen.  Gould,  Was  vou  examined  by  the 
g^nd-jurr,  when  the  Bui  was  presented  against 
sir  John  renwick  f — -Por/er.  Yes,  sir. 

8eg.  Oould,  What  eridence  did  you  give  to 
tbtai  f '^Potter,  The  ^tfy  same  I  giro  now. 

Mr.  Speaker,  Mr.  Ser|.  Gould,  what  hare 
ymi  to  say  further  to  him? 

Serf.  j£eoe/.  We  would  ask,  whether  Mr. 
Cook  was  at  the  first  meeting  P 

Porter,  Yes,  sir,  he  wss  at  both  meetings. 

S^.  Xovf/.  Was  Mr.  Goodman  at  the  pre- 
ferring Of  the  bill  of  indictment  at  the  Old- 
Bailey? 

Porter,  I  saw  him  go  in  to  the  jury,  and  he 
laid  me  it  was  fbr  the  same  thing. 

Seij.  Lovd,  We  have  some  of  the  jury  here, 
and  we  will  call  them  to  that. 

Seij.  OotUd,  Now,  if  it  please  you,  sir,  we 
will  ask  him  to  the  matter  coneeraing  Clancy's 
tuspering  with  him* 

mr.  Speaker.  Willyougifethejiouseanao- 
eonnt  or  that  matter  ? 

Sir  j^lo.  Pesnt.  By  your  fuTour,  I'  hope  you 
will  gi^e  us  leave  to  interpose  in  this  matter : 
Itar  1  «m  aura  in  the  case  of  lite,  and  in  case 
w|»em  there  is  a  law  prepared  to  be  made  sub- 
naqnent  to  the  fact,  to  oondenw  any  man  to 
dsath,  you  will  not  only  have  good  evidence, 
lantfaaiwiuciiie  legiTevidsBce.  And  I  take  it, 


that  in  cases  of  this  nature,  of  a  subsequent  law^ 
the  evidence  Ought  to  be  much  stronger,  and 
rouob^  fairer  than  when  a  man  is  to  be  tried  by 
a  law  in  being.  If  they  shouki  ofler  that  which 
was  said  in  the  great  case  of  my  lord  of  Strafr 
ford,  (which  attainder  there  hath  been  an  act  of 
parliament  to  reverse)  by  a  gentleman  that  did 
then  appear  against  my  lordof  Strafford,  That 
where  the  hoSise  proceed  in  a  legislative  way^ 
there  needs  no  evidence  at  all :  but  every  man 
may  follow  the  dictates  of  his  own  thougfata 
ana  conscience :  (It  is  in  Rushworth's  Collec- 
tions, fol.  377.)  Yet,  I  hope,  you  will  be  of 
another  opinion,  and  expect  stronger  evidence^ 
thaa  if  a  roan  was  to  be  tried  by  a  Taw  in  being* 
Now  that  which  is  offered  now,  cannot  be  aK 
lowed  in  any  court  of  justice :  they  were  going 
about  to  shew,  that  my  lady  Fenwick,  the  wife 
of  the  gentleman  at  the  bar,  that  abe  had  used 
some  means  to  take  off  Goodman'a  evidence, 
and  they  would  make  use  of  that  againsi  her 
husbano.  New,  what  anjT  man's  wife  says 
cannot  be  nude  uae  of  agamst  hiffl»  ss  nothing 
that  she  saya  or  does  can  be  made  use  of  fbr 
him ;  and  by  the  same  rale  of  jusliee,  it  cannot 
be  made  use  of  against  him :  for  otherwise  the 
rale  wooki  be  unequal.  That  she  might  be  • 
witness  against  him,  but  not  a  witness  mr  him  ; 
that  seems  so  uiyust,  that  it  will  not  be  ad- 
mitted in  any  court  whatsoever. 

Sir  Barth,  Skomer,  By  your  votes  the  prl^ 
soner  is  allowed  counssi,  and  the  kingfs  ser-^ 
jeant  is  to  produce  the  evidenoe  against  the 

{irisoner:  that  phrase  ofevidenoe  makes  us  be « 
ieve,  or  at  least  to  hope,  that  you  will  give  ui 
leave  to  object  to  Uiat  winch  ia  not  so  $  and  m 
this  I  appeal  to  the  kaowMge  of  the  gentle- 
man on  the  other  side,  who  hath  had  a  great 
deal  of  experience  of  this  khid ;  and  I  am  sure» 
in  all  his  observations  in  the  OM-Bailey,  he 
cannot  say  this  was  ever  admitted  in  case  <^ 
treason,  nay  not  in  ftlony,  the  actions  or  aay- 
in'vs  of  other  persons ;  and  I  roust  confess  I 
wonder  to  hear  liim  move  it  now. 

When  attempted  on  behalf  of  a  close  prj« 
soner,  that  was  not  visited  by  any  body,  it  was 
not  admitted  that  the  actions  of  a  thini  person 
at  large,  should  be  admitted  against  him :  Therw 
the  actions  of  a  wife  cannot  be  evklence  for, 
nor  against  her  husband.  It  was  never  but  in 
one  case,  and  that  for  sodomy,  allowed,  and 
that  was  after  two  or  three  vritnesses  besides 
hsd  been  produced ;  and  by  the  opinions  ever 
since,  it  hath  been  allowed  not  to  be  law  \  and 
that  tor  the  economy,  the  danger  might  follow 
in  caaes  of  matrimony  and  families.  Now  they 
both  do  concern  the  acts  of  other  persons,  and 
not  sir  -John  Fenwick.  Besides  I  have  one 
objection  more,  and  that  u.  There  is  no  such 
thing  alledged  in  the  bill ;  and,  with  submis- 
sion you  have  declared,  that  they  should  pro- 
duce evidence  as  to  the  allegationa  in  the  lulf , 
and  the  treasons  in  the  indictment ;  but  1  can- 
not find  any  order  that  they  should  produce 
evidence  concerning  the  carry iqg  away  of  any- 
witness ;  and  it  is  not  alledged,  that  Goodman 
is  wishdmwn  by  air  Joho  renwick's  privity. 
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Mm  to  Porttt'g  b«iy  timtwai  wAt  tlww(»  — 
cotoor  of  wigyiwn  io  the  Mi  i  io  ibaltbif 
boUmt  bdng  la  ibe  bill,  nor  iMiag  •fiileBca  ml 
kw,  wo  mint  be  ■HiyriMd  vory  miob  by  it,  if 
you  ahouU  mdmk  il. 

Mr.  Speaker.  Yoo  bow  tbo  oneplioo,  Wbal 
do  yoa  ny  to  it? 


MBlloOMB 

Tbevbovc 


s»y»  wiUreceifea  plawoaowor.       ~^ 

made  «o  ol^jeolioB  witbosi  OMWMciaf  tbo  aob- 
ioct  nuotor;  it  k  «i  ollcgatmi  ia  Ibo  biU, 
Tboi  aoodiMii  bidi  witbifaMTB  bistoir.  Now 
tbe  OM  wo  nobo  oftbit  ii,  to  kc  u  io  to  giro 
•a  aooouatof  wbal  Gooteta  batb  owora, 
laij  to  oatitio  aato  road  biooiMainortoa :  For, 
■ay  we,  bo  batb  booa  tMaporiafp  to  HiAe  tbw 
cooopiraqy*  to  taba  off  tbe  biaff'o  evidoaoe. 
For  aobiidy  doobCs  of  the  oaoerabte  and  wiobcd 
oooapiracy;  and  it  is  as  pteia,  beta  batb  booa 
two  wUaetMt  la  pfOfo  its  and  at  plaia,  Ibat 
Ibisiodictaioalis  foaad  aooordii^r  ^tba  kto 
act  of  imriiaaaat,  upon  Iba  orjioace  of  Potter 
and  Goodflieii.  Now,  to  obow  tbia  maifitacy 
k  carry  iair  oot  wa  oSet  to  ptom  tbe  taai|ienii|f 
tbal  batb  been  to  tabe  off  tbo  biaf's  etideace, 
Md  to  ky  tbal  before  the  ooawdnatkn  of  thk 
boiioe ',  IO  the  ase  we  nabo  of  it,  k  only  peo^ 
aaratDry  to  let  oo  in  to  toU  ywi  wbal  GoodoMa 
ntlb  tworo,  and  io  good  tima  wo  obaU  pro^ 
dace  to  you  aa  iadStneat,  wbeiw,  apoa  hk 
lary  oata,  |ad  apon  tbe  eaaw  ofidenee  ae  we 
oAcr  bore,  aaotbcr  of  tba  traitoro  balb  been 
aoDTiGteili  tod  tbciafefw  wa  banddy  offer  it 
whetberi  ae  thie  caoe  is,  wa  dball  aot  ba  ad'> 
atiilod  to  prove  thk  taiapeiiag  ? 

Seij.  Level.  Before  we  withdraw,  1  beg 
two  wonk  aa  Io  wbal  k  aljeoled  on  tbe 
ether  eide,  for  the  karaad  gaatkanan  ap- 
pcak  to  me:  and  I  mast  appeal  to  tba 
Kiiovledga  of  eoma  membora,  that  are  learned 
in  tivB  Uw,  and  to  all,  thai  even  in  crkniaal 
caeei,ooartearonotboaiidttp  la  poeitire  ari- 
dence,  but  that  tbe  eridence  of  drcoBMlanoai, 
and  some  penona  to  aorroborate  then,  k  ad* 
mitted:  Aod  if  it  ebould  be  to,  that  notbnig 
but  poeitire  evidenoe  •boold  coaTiat,  we  sbaald 
hare  Tery  few  coovietiooe  al  the  OM-Bailey ; 
as  to  clipptog  and  ooiaing,  where  oao  k  oon- 
Ticted  by  positive  eridaooo  and  direct  phiof, 
forty  are  convicted  and  attainted  by  circoas- 
Hancet ,  as  materisk  found  about  them,  and 
puttiug  off  counterl'eit-inoney.  Sir,  I  most 
suhDilt  to  you,  whether,  as  tbe  nature  of  thk 
case  k,  this  house  will  not  tbinb  fit  to  bear  all 
evideooe  that  may  concern  tbk  matter,  wbe<* 
ther  certiin  or  circuiastantial  ;*  and  the  wisdom 
of  this  house  will.distiaguish  afterwarUs,  what 
they  thiub  is  material,  ajid  what  k  not.  We 
do  take  this  to  be  p-^rt  of  ilie  same  conspiracy 
we  do  char^fe  the  prisoner  at  the  bar  with,  that 
be  might  not  come  to  oondign  punistuaent; 
and  therefore  we  pray,  that  kt  the  prooeedbin 
of  other  places  be  what  they  wiU,that  you  wdl 
bear  the  whole  mailer  in  thk  case,  whether 
the  evidence  be  positive  or  oirouaistaiitial. 

Sir  The.  JPewU.  I  think  tb<?y  mktaba  ns 
when  Ib^  give  tts.att6h  an  nawar.    .  Wa 


doubt  aal  but  thara  k  pasitiaa  eftdqiea  and 
droaoMttalkl;  but  we  aappoas  thk:  tn  he 
no  avideaca  at  all.  Mr.  Reoonler  IHk.ns 
true,  That  cbrcuaMtantial  •  evidence  k  fina* 
queotly  oBiada  nee  af  ;  but  wa  aay,  that  what*  * 
ever  my  lady  Fenwiok  batb  said  or  daB%  k 
not  to  M  admitted  ta  evidence  agaiaat  tbe  pri*- 
sonar  at  the  bar ;  because  what  sba  balbastil 
by  way  of  endeavour  to  draw  off  Goodman,  k 
no  evidcnea  alall  ta  beofiered  agaiust  her  bus- 
band,  and  k  not  aa  much  aa  ctrcumatantitj 
evidence. 

Sir  Bartk.  Shamer.  We  do  agree,  if  tba  bill 
had  been  brought  m  against  my  lady  Fanwiek 
or  against  Gkncy,  tma  bad  been  proper  evi« 
deuce ;  and  they  did,  and  stay  diescrva  pu* 
aisbaamt  for  it  tnemaelves :  hut  tbk  is  no  avi» 
deuce  agaiastsbr  John  Fenwick,  tbal  k  here. 

Seij.  Xouffj.  We  tbinb  it  k  properly  bffore 
the  Hause,  even  by  the  order  of  tbe  flause 
itself;  Farin  the  forat  place,  we  are  to  apsek 
to  the  mattara  contained  in  the  bill.  One  matter 
is,  That  sir  J.  F.  bad  been  tried  before  now 
but  for  reasons  mcntionad  in  the  bill ;  and  that 
ha  dekyod  bk  trial  till  snebiime  aa  Goadmnn 
was  withdrawa ;  therefore  what  liea  before  ua 
b^  the  direetbm  of  tba  Hauae,  is,  that  tai  aucb 
time  as  Goodwsn  wss  withdrawa,  sir  J.  F. 
dal  pretend  to  fpo  an  to  make  a  disoovary,  and 
aAarwarda  pot  il  off  with  what  k  charged  in 
the  hill :  Bui  say  they,  Wbal  k  dona  Sy  my 
lady  Peawiab,  la  im  arideace  agaiaat  him. 
Wbea  all  Iba  cireumalaacca  are  laid  befora 
the  Houae,  what  dealings  there  waa  with  cap* 
tain  Forter,  aod  whst  was  said  at  thai  tiaie, 
and  tbe  asnat^ence  presently  alter  Goadmnn's 
going  away,  1  hope  it  k  as  much  evitlenaa  aa 
the  case  will  bear. 
Sir  JC  Tettpie,  Sir,  1  desire  tbey  jnay  withdraw. 

Acoordingty  they  withdrew. 

Ukt>JL  Temple^  I  think  it  much  coaaema  the 
honour  of  ihe  house,  whso  a  prieonar  k  at  tba 
bar,  tbal  he  should  be  allowed  Iba  vigbt  of 
sn  Englkhman ;  what  you  do  here,  stay  be  a 
prece&nt  b^after  am :  Yon  are  tald  what  is 
offered  as  evidenoe  here  kadaitted  in  no  court, 
and  tbe  aaawer  thatk  made  ta  it,  it  ctf  no  force 
at  all;  thev  taM  you  there  k  no  allegatioaa  in 
your  bin,  thai  air  iohn  Panwiak  had  any  bead 
m  his  withdrawiojr,  nor  oothiog  in  the  mdiat* 
meot  of  it,  and  for  that  reifewn  the  evidance 
seems  improper;  aod  if  it  was,  tbk  would  ba 
no  evidence  alall  3  for  tbe  oatbaoC  other  per- 
sons is  no  evidence  against  tbe  prisoner,  ta 
onake  biro  guilty  of  any  thing. 

liord  VuiU,  I  think  it  k  sgrsed  alraMy, 
That  the  counsel  for  the  pikoaer  ohoukl  net 
OMddle  with  tbe  authority  and  jurisdictioa'ot' 
this  House  :  For  if  we  are  to  be  tied  up  to  all 
the  forms  and  atoeties  observed  ia  mforion 
coorta,  then  to  what  end  U  the  pikoaer  hrongbl 
beta?  I  think  evklenaeouglii  ta  he  admtfted* 
thai  may  akar  every  man's  ooaseionoc,  that 
this  bill  agunslsk  Joui  Fenwick  nught  to  pasa< 

Mr.J.  flwsc.  A  geatisBusn  smd,  Wa  are  aaa 


tiadlalbafoaianf  afoiiaramtfai  bniliMMi^l 
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we  are  tied  to  tluit  which  wn  the  fpraoMl  af 
tini, aadthttiB, riffht tetioo aod  tnieMMe: 
thcnr  have  bIM^mI  thai  ha  waa  ioibelB^  ;  no- 
bo<(y  daoto  it.  That  Gaoteaa  ia  withdimwa, 
Bohody  doohta  it.  Bat  what  it  thai  to  sir 
Joha'Papwiak  ?  It  nai|rht  ha  with  a  dtai|pi  far 
«aadar  afH  to  m  John  Faawide.  M j  km! 
Jaflaiin  aaidt  at  my  kird  DefaMnara^  trial,  (as 
I  aao  tnionnad)  thai  ana  witaeia,  with  gaud 
ctreuaMtaooaay  wasaoaagh  locoonela  noaa  af 
liigh-treMaD.  Andlamteld,  itwailaklhiai 
IbcD^thalifthavataraMthlia  iatheHauaaaf 
lewdly  he  shauld  aoawar  it  with  hia  bead.  I 
iMwejfoa  woaM  aak  cafilaiB  FDrter«  whtfi  faf 
oaoMa  in,  whether  thia.  waa  diaaaaiaed  ttefora 
dinner,  at  dinner,  or  afler  dinner  ?  Am!  wba* 
ther  ha  kaoifa  tbatGoadman  hcafd  Una  or  no  f 

CImm,  ^  ikt  Egthgf.  Thara  aaaara  a  parti- 
cohvah^Maa  la  kaow  the  troth  af  thia  matter, 
I  mean  m  the'eonnael  the  other  day :  the  gei|« 
tkiuanys.  That  Goodman  miffbtbe  with- 
drawn to  the  prejadtoe  of  sir  J.  F.  aa  well  as 
lor  his  good :  1  drsire  jrou  will  not  let  the  go> 
vatumaul  he  sa  atifmalisad.  You  hara  men 
leave ta  the  coupael  to axanuoa to  anything 
lint  may  ha  added  to  the  Bill ;  for  npon  a 
eommitment,  i  can  mote  ya«  ta  pot  any  thing 
that  shall  ha  thaoght  laaaoaable. 

Sir  IMow  I)yk$.  It  may  ha  a  rgsaonahlethingf 
to  aaqnira  why  Chiadman  ia  withdrawn  ?  But 
the  maation  ia»  Whether  tbb  be  a  proper  time  f 
Tba  libnse  is  not  tied  to  the  coftimoD  Ihrmsi 
hullhey  ara  tied  to  iheoommoo  ndea  of  equity : 
and theqnastion  is,  Wfaathartha  Hoose  will 
permit  any  persan  ta  anflht  by  the  acts  of 


&/.  Gen.  (Sir  John  Hawlaa.)  It  ia  diwre- 
r,  whetbar  yaa  will  delermina  that  Ibis 


BOW,  or  after  jran  have  heaid  it*  1 
cannot  tell  at  whose  trial  it  haaj  bnt  I  want 
entavttfto  ihalegality  of  thathaigt  ilia  ana 
thiQg  whan  a  man  ia  to  ha  triad  by  a  jonr,  and 
anamsr  Ifaliig  when  he  is  to  ha  triad  hafhin 
jadgaa.  A  jary  may  be  sa  awayad  and  pea. 
aassad  by  it,  that  it  may  not  be  fit  tar  them  to 
bear  it :  bnt  look  into  the  eoort  of  Chanosry ; 
nod  there  depositioDs,  if  one  side  say  they  are 
cvMenoe,  and  the  other  side  say  tbey  are  not, 
ara every  day  admiUsd  )  and  inaralaiB,  that 
HiaaasilBr  diapatohed  by  hearing  of  it,  than 


Yen  do  not  ak  heie  aa  a  jury,  hot  aa 
jud^,  and  will  oansider  bowiar  the  aolions  of 
n  wtia  shall  eaneem  her  husband ;  yon  will 
do  the  atiasnsr  right,  and  yoorsslras  right,  if 
yon  win  hear  them. 

8ir  IV.  maaiagloa.  Tbequasliao  ia,  Who. 
iherlhe'hmg^eounsel 

Mr.  SpeJut,  Lat  ma  aat  yon  T%ht;  thay 
nm  net  hero  aa  king's  eaunasl. 

Sir  Fr.  man.  Vtfy  weMt  hotki  IfaisRanaa 
ynnarethajod^andiiiry  too.  Theevtdeaoe 
ton!  M  apaued)  s  to  lodnoe  yon  to  beHava  mat 
be  iamll^ ;  and  tba  gantanan  that 
laat  wil  not  aNaw  k  10  be 
Than  Ibe  ^iimisn  is,  Whether  you,  babig 


n  legai  a^aanoa^ 


ha  ufiuM  te  be  iaduead  la  baHafU  a  fault  by  that 
whioh  isnotlagalofidsneer*  Soppoaeroy  lady 
Feuwick  had  bad  the  design,  and  bad  tdd  bar 
buaband  what  she  intended  todo,  and  he  shouM^ 
bate  said,  be  scorned  it :  this  u  pasible,  if  yon 
ipo  to  supposing;  and  that  ho  might appi^. 
ue6d  it  wou]ii,do  bim  a  miaebief.  Now  it  can 
be  to  no  purpese  to  bear  tbia  ovideooe,  unlem 
it  be  to  aaliafy  the  Uouaa,  in  order  to  attaint 
the  prisoner.  No,  hut  say  tbey,  Lst  us  hear, 
and  we  will  judge  afterwards  ?  Why  se  f  It 
caoaol  tdka  ibo  prisonar :  and  if  any  psrson 
hcreaAerhava  a  mind  to  bare  my  lady  Fan* 
wick  puaished,  they  may  examine  it. 

Mr.  i^iians.  Thsgeotieman  that  spake  faat 
hRthmadeeneauppaaal;  let  roe  make  aaother. 
He  aupposas^  that  it  mi^  Apfear  by  tba  evir 
dance,  upon  iheanmiaatam  ol  witntSMs,  tbnt 
what  my  lady  Fenwick  or  Claouy  did,  waa 
contrary  to  tiie  difuotion  of  air  Min  Fenwick: 
if  the  evidence  happen  to  be  so,  it  is  aatbiag. 
But  we  may  suppoaeagaia,  Suppaaait  bappana, 
that  it  appean  by  the  erkleaea,  that  it  waa  far 
the  beuelil  af  sir  ^bn  Fenwick  to  tba  gtfslsst 
degreu,  ta  grt  away  one  of  Ibe  witnesses;  *  ei 

*  cui  bono,'  is  the  strongest  nrssunplian  to  at^. 
i  do  alkiw,  m  Westmioster-HaU,  ihata  woman 
should  not  bo  a  witoem  for  or  agaiurt  bar  hu^ 
band;  but  if  she  be  4ireclnl  by  bar  hasband, 

*  Qui  fauit  per  alium,  ihttt  par  se ;'  you  do 
not  aHedga  all  tba  aridanoa  in  the  indietnMnt, 
thai  rana  iogenasal  i  it  the  .evidence  difieia  as 
to  time  and  plnee^  ya  may  find  him  gnilly  of 
tbeiiMliclmsnl, 

Xisrd  Nortya.  Becaosa  I  woald  not  willingly 
go  upon  anppcaitiona,  I  dasira  the  aleik  may 
read  the  question  that  3f an  have  poassd  tfa!s 
last  day,  to  enminniff  evidanae.  [Which  waa 
acoDiduigly  read.]  Now  J  desire  to  know; 
whether  thia  be  treaaon  within  the  tadiotment, 
aranyeftbeallagnlionkoflhebilh  otherwiae;, 
I  think  yon  hara  tied  yonwabrea  up  by-  that 

Mr.  Pcttasi.  I  did  o^paat  the  ffantleman 
that  apake  lately  wouM  have  cleared  tne  matter. 
He  gave  you  a  distinelioB  bstwasn  the  pre* 
caedmga  of  Wastminstsr-Hsll  and  the  Caurt  oT 
Chanaery.  I  am  ignonnl  af  balb.  1  desire 
ta  know.  Whether  wa  are  to  go  here  ^  tba 
prooaedinga  of  Westminster- Hall,  or  the  Uoort 
of  Chancery,  if  we  are  not  tied  by  ibcaa 
rnlea,  we  asay  let  oomelres  ialo  aay  evidener 
that  will  indooaus  to  believe  him  gudty  or  not 
ginl^ :  tf  we  are  tied  to  those  rulas  that  are 
obatr? ad  in  allconrtaofjualiee,  where  triak  el* 
trsaaou  are  had,  this  oan  be  of  no  validity  :  wo 
I  desire  ta  knair,  whether  we  are  to  go  accasil^ 
mg  is  the  proaeadmga  af  Ibeaa  cemrta,  or  whnii 
mr  wa  amy  pwaaad  aa  tba  Court  eC  Cbaa« 
eery? 

m^  21o.  Litiklm.  ThebanaunUemembar 
tbatapaka  bisO,  dasirm  to  know,  Whether  are 
are  hound  by  tbernire  m  WestrnfaMtar-liall,  in 
thsir  prenaadi^g,  or  notP  1  beliaaa  it  woidi 
hare  aaantaaery  Ijttfapmpmti  to  bavathaMbt 
aftbia  bilt Jftbowoamts  oouU  havu  aanvkSsi 
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pffoo0Minp  of  WcBkflMnter-^Uii  mm  there* 
fore  that  you  ooald  not  bare  prooeoded  on  tint 
bill,  jou  wonM  bate  taken  notiee  of  tbem,  and 
reprimaDded tbem for sayiog'so.  f  knownot 
wbai  to  say  to  the  prooeedinga  of  Chancery  in 
this  case ;  but  I  suppose  upon  this  trial,  yon 
wiU  ioforai  yoorselves  by  the  best  methods  yon 
can  ;  and  erery  man,  according  to  his  judg- 
ment, be  for  or  a^ost  the  biO.  If  OfMin  what  1 
hear,  I  am  of  opmion  be  is  nolorioasly  guilty, 
I  shall  freely  pass  the  bill.  If  I  do  so  much 
us  doubt  that  he  is  guilty,  aceocding  to  the  oU 
ruU,  «  auod  dttbitas  no  feeeris,'  I  shall  not 
be  for  it ;  and  in  order  la  this,  I  am  ibr  hear- 
ing every  bod^  that  cornea  beibra  us.  It  is 
said,  that  possibly  Goodman  is  withdrawn  to 
sir  John  Fenwick'a  prMudico;  I  would  bo 
glad  to  hear  that;  if  so  1  shall  have  the wotoe 
opinion  of  the  bill.  They  say,  it  is  not  alledged 
in  the  bill,  concerning  captain  Porter's  being 
tampered  with;  but  it  is  alledged,that  Good- 
man is  withdrawn ;  and  that  it  is  aotalledgad 
that  sir  John  Fenwiuk  was  prt?y  to  it ;  but  it 
nay  weigh  to  gentlenien*a  indgmcots,  how  he 
eomes  to  be  withdrawn.  They  that  tamper 
with  one  witaass  may  be  thoagbt  like  to  tamper 
with  another.  They  tell  you,  that  the  eridence 
of  a  man's  wife  will  not  weigh  againat  her 
husband.  It  may  be  so  in  point  of  law ;  hntif 
you  think  yoofsebes  bound  up  to  the  ^strict 
rules  of  law,  dispose  of  your  bill  presently. 

Sir  W.  Carytom.  You  have  been  pleased  to 
giro  leave  to  the  king's  counsel  to  prove 
matters  against  sir  J.  F.  You  have  heard  cant. 
Porter  upon  the  fact  If  they  had  opened  the 
matters,  that  sir  J.  F.  was  instromeBtal  to 
eooT/^  GoodoMn  away,  I  should  have  been 
willing  to  have  heard  it:  but  they  opened  it, 
that  my  lady  Feowicfc  was  instrumental  in 
conveying  awav  Goodman ;  and  this  ought  in 
no  sortto  DO  atmiilled.  An  hon.  gentfenuui  of 
the  long  |»be madea  ^ffmeaet m the  pioeeed- 
mgs  between  the  court  of  Chancery,  and  the 
courts  of  V/estminater-Hall ;  but  I  woobi  fain 
know,  if  a  feet  was  stated.  Whether  my  Lord 
KeepCT  couM  detenmne  the  nratter  before  a 
eommiasion  went  Ui  prove  it.  It  is  tme,  we 
are  not  tied  to  the  forma  of  law,  but  wo  are 
tied  to  the  forms  of  justice.  I  know  no  case 
where  a  wife  is  admitted  to  be  a  witnem  for  or 
against  her  husband.  In  Brown's  caae,  in- 
dosd,  who  took  a  woman  away,  and  forced  her 
to  marrv  him  ;  the  question  waa.  Whether  she 
ahookl  be  admitted  f  And  in/that  case  she  was 
admitted  as  a  witness,  because  the  nooeosity  of 
the  thing  required  it ;  and  there  was  no  other 
way  to  prove,  whether  he  had  her  conaent  or 
not.  Another  case  there  waa  of  my  bird  Castle- 
haven,  where  finom  the  nature  or  the  thmg  it 
was  admitted ;  for  jt  was  impossible  tlwre 
sbonM  boaar  other  pnof  of  it  But  if  my 
lady  Fenwitt  be  guilty  of  this  matter,  it  must 
uofyby  wayofii&mnceaflectsir  J.  F.  They 
tall  yon,  they  insist  npoo  it  as  an  indictment; 
tficniteomes  to  bo  a  matter  of  conseqnenoa; 
and  therefore,  sinee  the  matter  hath  been  fully 
'  ta  thnHouNi  as  taivhpfttlisgr  wonM 


praooi  I  think  wo  may 
ment  upon  it. 

Mr.  utmeamem*  Yon  are  here  in  your  legis- 
lative power,  and  are  no  more  tied  to  the  rules 
of  law  in  examining  of  witnesses,  than  you 
are  in  giving  of  judgment ;  for  you  can  give 
thqae  puniraments  that  never  are  given  in 
Wfstmiiister-Halk  I  am  of  opioisii,  that  my 
lady  Fenwick  cannot  be  esamined  for  or  a|B(ainst 
her  husband  ;  but  if  he  send  her  to  oolidt  for 
liim,  it  shall  have  some  vreiglit  vrith  me. 
Thosothatdo  not  beUeve  it  from  what  hesays, 
my  give  their  jndgmentaccordingiy  t  I  desire 
to  ksSw  of  this  gentleman,  if  I  ilo  not  believe 
it,  whether  I  can  give  judgment  agaimrt  him  f 
I  believo  a  nsan's  oonscieace  ought  to  go  with 
hisjudgBBent. 

Mr.  Spencer.  I  will  read  the  Question  t 
That  captain  Porter  be  examinedso  the  attempt 
oftakingoff  his  testimony  as  to  the  late  con- 
spbacy. 

[Which  Question  being  pot,  it  passed  in  the 
amrmative.3 

Mr.  Harky.  I    suppose  yon  will  let  the 
counsel  of  both  sides  have  first  done  with 
questions,  «nd  then  there  will  bo 
tioos  proposed  to  you. 

Mr.  J.  Howe.  They  tell  yon  how  that  sir 
J.  F.  was  indicted,  and  that  Goodman  ia  with- 
drawn ;  bnt  there  is  one  thing  the  conned  of 
both  sides  slip  over,  and  that  is,  sir  il.  P.  hath 
given  in  felsr  informstions ;  it  looks  aalf  they 
were  agreed  on  both  sides  io  that  matter:  I  de- 
sire the  king's  conusel  nmy  be  askad,  whether 
they  have  any  endenee  ot  that  matter  ? 

Col.  Crosj/brd.  Since  I  am  mentioned  ia 
that  paper— -^- 

Adm.  BrntteL  I  belisve,  though  thnt  geotk- 
man  waa  afraid  tiMt  nurtler  would  have  beoi 
paared  over,  yet  that  the  gentlemen  of  this 
HouM  that  are  therein  named  wOl  tate 
for  their  own  vindication,  that  that 
shonM  not  bo  slipped  over ;  .  f  suppose  the 
proger  time  for  that  is,  when  the  evidence  is 
I  sssure  yon,  if  nobody  else  wiU,  I  wUI. 


[Then  sir  John  Fenwick,  and  the  c  junsei  of 
botk  sides,  and  captain  Porter  were  brought  iu.] 

Mr.  Speaker.  Sir  Tho.  Powys,  the  Houm 
hath  considered  of  your  exception  ta^fre  tcs> 
timony  of  captain  Porter,  as  to  the  point  be  was 
to  be  examined  to,  and  they  are  agreed,  that  it 
is  fit  that  all  the  evidence  shouM  be  laid  befiwe 
them,  andtheycan  judge  afterwards,  whether 
it  be  material  or  fit  to  bo  allowed,  or  not. 
Therefiire,  captain  Porter,  prev  do  yon  give 
the  HooM  an  aooount  at  large  of  what  attempts 
hare  been  made  upon  you,  at  any  time  to 
draw  you  off  firom  your  testimony,  withre- 
sDoct  to  the  bile  oonanrser. 

Porter.  I  had  a  meeting  with  one  Clancy, 
first  in  Mitre-Covrt,  at  1  ,  and  after- 

wards at  the  KingVHead  tavom 
by  the  play-houae :  at  those  meetmgs  ho  pr»> 
posed  to  give  mo  900  guineas  to  biMr  my 
chaqpasto  Fmnoe,  aadio  andvaa*  bill  Ar 
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SOOmoie;  unI  Ukawiie  that  I  diould  be  al- 
lowed SOoi.  8  year. 

Mr.  ApcoAer.  How  looif  bad  yeu  been  ac* 
qatioted  before  ?—Porler.  Several  yean. 

Afr.  Speaker.  Did  he  tell  yoa  who  be  came 
ircwn  P     >       ' 

For4tr,  He  nid,  be  bad  been  with  Pen- 
wick,  who  desired  bim  to  make  thiapropoaal 
tome. 

Mr.  Speaker,  flow  often  bad  you  meetings 
with  bim? 

Porter,  About  seven  or  ei^t  times. 

Mr.  Speaker^  What  satisfaction  did  he  give 
you,  that  sir  John  Fenwick  would  perform  the 
agrasmebt? 

Porter,  He  told  me,  my  lady  Fenwidc  and 
my  lady  Montgomery  should  meet  and  con- 
linn  every  thing  that  night.  The  day  before 
I  was  to  go,  I  met  with  my  lady  Fenwick,  who 
told  me,  my  lady  Montgomery  could  not  oome, 
becaaae  one  of  her  children  was  fallen  sick. 

Mr.  Speaker.  What  satisfaction  did  she  give 
yoa,  that  sir  John  Fenwick  would  perform  what 
Clancy  had  proposed  ? 

Porter,  Sne  said,  what  Clancy  bad  propoaed 
iboaJd  certainly  be  made  good. 

Seij.'  Gould.  Did  yon  receive  any  thing  in 
part,  m  pnrsoance  ofthis  agreement? 

Porter,  I  received  .300  guineas  of  Cbmoy, 
and  be  promised  to  me  a  bill  of  900  more, 
which  was  deposited  by  *-«-  Fenwick  in  his 
haadk,  to  be  80at  after  roe  into  France^ 

Sen.  Gould.  Pmy,  what  letter  was  that  he 
broughtyott  ? 

Porter.  He  brought  me  a  letter,  and  said  it 
wu  writ  by  sir  J.  F.  to  king  James  on  my 
bebalf. 

Mr,  Speaker,  Did  he  deliver  that  to  you  P 

Porter,  No ;  he  delivered  it  to  the  oentle- 
mau  that  was  to  go  with  me,  one  captlDone* 
Ugh. 

Mr.  Speaker,  Why  did  you  not  take  that 
letter  into  your  own  bands  ? 

Porter,  1  had  it,  and  read  it,  before  it  was 
iealedup. 

Sen.,  Gould.  Do  you  remember  the  contents 
of  it?       - 

Porter.  As  much  as  I  remember  was,  He 
desired  bis  majesty,  by  reason  that  my  going 
away  was  lu  save  my  lord  Aylesbury  and  my 
lord  Montgomery,  dec.  to  pardon  what  I  have 
done. 

8eo.  Xooe/..  Who  subscribed  U ? 

Porter,  It  was  not  sir  John  Fenwick's  name ; 
but  they  told  me,  king  James  vronld  know  who 
it  cune  from. 

Sep.  Xove/.  How  did  you  proceed  after  the 
meeting  with  my  My  Fenwick  f         • 

Porter,  The  next  night  after  that  be  had 
paid  me  my  money,  and  shewed  me  the  bill, 
and  I  was  to  go  away  the  nest  day  after ;  they 
said,  the  boat  was  provided. 

Serj.  Level,  Can  you  tell  whether  the  boat 
W88  provided  P 

Porter.  They  were  taken  up  presently  after. 

Seq.  Geuidm  We  wiU  now  pioduce  a  record 
ta  eonfim  the  evidence  that  he  hath  given 
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yon;  this penon  hath  been  convksted  for  this 
tampering. 

(i-^ecordiDgly  the  Record  for  Clancy^s  Con- 
viction was  produced.) 

8ir  Tho.  Pomye.  I  desire  to  know.  Whether 
they  offer  this  as  evideq|e  sgainst  sir  John 
FenwHsk?  ^ 

Mr.  Speaker,  They  offer  to  prove,  that  this 
▼ery  penon  bath  been  Umpered  with  to  take 
off  hia  testimony ;  and  they  leave  it  then  to 
the  House  to  judge,  who  is  most  likely  to  be 
gnihy  of  Goodman's  withdrawing.  They  begin 
to  shew  yon,  there  bstb  been  an  attempt  to 
take  off  this  person's  testimony ;  yon  have 
heard  the  person  himself  to  it  already :  so  noir  > 
they  offer  to  read  the  conviction  of  Clancy  to 
thisaaatter. 

(The  Record  of  Clancy 's  Conviction  was  read.f 

Sesj.  LneL  We  will  prove  the  like  soliei- 
tation  hath  been  made  by  Mr.  Digbton,  vHioia 
solicitor  for  the  prisoner  at  the  bar. 

ytt.  Speaker.  What  b your  witness's  nameP 

Seij.  laoel,  Thomas  Roe;  if  yon  please 
Sir,  to  ask  bim  what  endeavours  hath  been  used 
by  Mr.  Digbton  to  make  nse  of  him^  that  Good- 
man might  withdraw  himself. 

Mr.  i^edbsr.  Mr.  Roe,  Yon  are  reoutred  to 
flive  tins  House  as  aooonnt  of  what  hatn  patted 
between  Mr.  Digbton  and  you,  in  order  to, 
take  off  the  testimony  of  Mr.  Qoodniau. 

Hoe.  About  the  *muMle  of  Seplembsr  kwt 
I  bad  occasion  to  go  to  Mr.  Dtgnton,  to  en- 
qnire.  Whether  the  commissioners  of  the  land- 
tax  in  Surrey  sate  ;  for  1  knew  he  waa  con- 
cerned insoraeal&irsfcMrthateonnty:  hetold 
me,  he  did  not  positivdy  know,  but  wonid  . 
speedily  enqnire.  At  the  same  time  he  took 
occasion  to  tell  me,  he  knew .  it  was  in  my 

Cower  to  do  sir  John  Fenwidc  servkse.  1  asked 
im,  What  he  meant  by  it  P  Says  be,  I  know 
you  know  Goodman  well,  and  it  will  be  the 
better  for  you  if  yon  will  tell  me:  I  asked 
him,  What  be  meant  by  that  way  of  talking  P 
He  desired  I  would  meet  bim  some  other 
tame,  and  I  should  know  further  of  his  mind. 
Aconrdiuffly  1  did  meet  Mr.  Digbton:  weya 
he.  You  know  Goodman  wdl,  and  if  yon  esn 
say  any  thing  that  can  discredit  Goodman's 
testimony,  yon  aball  have  lOOl.  a  year  settled 
upon  yon  for  year  life.  Says  1,  Sir,  I  do  kMM^ 
him  well :  says  he.  Did  yon  never  hear  him 
talk  of  poisoning  the  duke  of  N.  and  robbing: 
on  thekigfaway,  and  that  he  n  concerned  witE 
dippenP  Says  I,  1  have  heard  him  talk  of 
those  matters  several  times ;  bat  you  cannot 
think  L  will  be  a  witness,  and  expose  myself, 
and  disparage  people  till  1  know  finr  what. 
Says  he.  For  that  yon  shall  be  satbfied  ;  yon 
shall  have  100/.  a  year  settled  upon  you,  pro- 
vkled  yon  esn  discredit  Goodman'a  testimony, 
that  sir  J.  F.  may  come  off,  end  it  will  be  don^ 
by  a  friend  of  yours.  We  acconKngly  agseed 
to  meet  the  next  day  at  a  coffeehouse. in  the 
city,  and  appointed  a.  friend  to  be  there ;  but 
Mr.  Digbfsadid  not  meet  at  the  ttae  s  aad  ike 
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ke  toU  me  wm»  haoMiw  «ri. F. 
that  day  Co  be  arraigped.  Ai  soob  as  Mr. 
DighUm  had  made  ihia  proposal,  1  told  Mr. 
Goodman  of  it,  and  be  advised  me  to  go  on 
with  him,  and  see  if  I  could  get  auT  offer  under 
hit  hand!  1  toU  him  he badaMOiated  to  meet 
au»  m  thedty,  and  aftieed  to  be  there  to  hear 
me.  I  went,  and  told  Mr.  Digbton  ;  but  Mr. 
OaodmaD  would  ma  be  satiefied  with  that,  but 
•aid!  mottgolo  theBrchbiahop,aAdteU  him 
what  poflKd ;  90 1  did  9»  and  leU  the  arch- 
biihop  what  1  haeetold  you  now.' 

Mr.  Spmker.  Had  yon  aay  meetiog  uAfr 
that? 

.  JRoe.  Yea,  on  the  19th  of  September;  and 
then  ht  uMde  gtcal  aMercnlioDe,  that  what  he 
aaid  ahenld  be  pedboMd ;  and  that  I  abooM 
not  only  oblige  sir  J.  F.  but  my  lord  Bfenign- 
mory ;  and  that  Goodman  waa  a  lott  man  hy 
king  become  a  common  evidence;  and  that  U 
woiM  net  hem  hit  power  to  ehliga  aov  man, 
my  lady  dnchm  having  diachiiged  him  of 
his  eropioT,  and  he  would  not  be  in  a  condition 
mdolMMibrme;  and,  says  he.  Whatever 
yo«  wvyuld  -bmre  |[etten  by  serving  my  lady 
dMhem  hi  her  oMeams,  shall  be  made  up 
aodabofruthis  iOOl.  n  yenrthat  I  have 


ha 


hmmt 


he  ashed. 


Ssij.  GeuU.  i  d< 
Whether  Oesdman  did 

of  air  John  FemriekV  hwibceB  with 
I,  and  upon  what  ooeasisn  f 

*  Rm.  About  the  tinm  df  the  prefertiug  of 
thebiM  against «r  John  Fenwiek,  Isaw  Good- 
Ban  at  Hioks'a-flall ;  and  a  little  after  he 
iold  ma,  that  a  sister  of  sir  John  Fenwick's 
hadoemete  him,  and  mad*  aome  proposab  to 
him ;  and  I  aeyaiinlsd  the  duhe  of  Shrews- 
hary  *s  deputy,  Mr.  Voroou,  with  it. 

Mr.^SJpesibir.  INd  yen  pwiue  tfab  dHoauiae 
with  Mr.  Oightoa,  so  us  to  osmo  toany  posi- 
tive sgreementf 

Ree.  No  otherwise  than  what  I  toU  you; 
Biy  ilesign  was  to  have  Mr.  Dighloo  to  have 
given  it  me  in  writmg,  or  else  ier  bimtobave 

"  it  hsfcre  ssme  other  asan;  but  1  don't 
any  thing  wbefehy  f  oouhl  have  dissse- 
Blr.  Ooodroan,  if  he  would  have  dene  it 
'  fleo.  Geald.  Vou  ebssrvn,  air,  that  oae  of 
AewitoSBges,  whsnename  is  suhseribed  to  tN 
biH  «f  indictment,  is  withdrawn ;  now  to  give 
ynnnunoDounitthnthe  iswUhdrown,  I  dmirs 
the  InngS  pnniamntXHi  nny  he  rand. 

JHeMPflr^  *^o,  uo« 

.  Se^.  Xoesl.   Wehavu  Mr.  GoedmaH^sesa- 
asinalieu  under  the  iwndof  Mr.  Vemen ;  we 
yiwf  it  any  be  read. 

•  sir  XWk  Xnovyi.  Mr.  Spsaliert  f  desire  to  he 
spared  r word  to  this  matter :  Itaketfaistohe 
atj^tcat  peinf,  not  only  as  it  concerns  the  life  of 
tins  person,  hut  as  it  may  be  a  matter  of  enam  • 
pie  in  ell  tioMs  hereafter;  that  wbicii  ihey 
wooM  oihr  is  -something  ^at  Mr.  Goodman 
hath  ewem  wkm  he  was  enmnmed  by  Mr. 
'Vfnon ;  sir  J.  P.  not  hemg  present  or  privy, 
end  no  opportunity  gvren  to  ciem  enamine  we 

%  n>d4 eeuaaiiilhat  cMmetbueietud 
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aaewidenee;  for  ii  thntshohld  beallsmadfer 
evidence,  dien  ^bat  is  sworn  behind  n  man'e 
hmekt  Ml  any  esse  whatseevet,  mny  as  well  be 
produced  as  evidence  againet  him ;  and  the^ 
know,  thst  in  e  coteof  ibe  value  of  five  shif- 
lings,  no  depositions  or  examinations  of  any 
man  can  be  made  uee  of;  and  I  am  sure  they 
will  net  say  ^  that  the  depoaitions  taken  between 
other  persons,  where  a  mto  is  not  a  party,  esn 
be  HMMo  nae  of  as  evidence  igunat  him ;  and 
if  not  admitted  where  property  is  concerned  in 
the  lowest  degaee,  I  hope  you  will  never  admit 
it  in  thia  graat  place,  tirom  whence  inienor 
courts  (m  to  justice)  take  their  measnicn. 
8ir  Bartk,  Shower,    Mr.  Sjieaker,  I  dssira 

fen  Would  spaie  me  a  word  of  the  same  aide. 
humbly  oppose  the  rending  of  this  examia^ 
tion,  as' not  agreeable  to  the  rales  of  pcaotica 
and  evidence,  and  that  which  ia  wholly  new  ; 
and  thia  in  dvii  cansm  cannot  poesiUy  bo 
done :  no  deposition  of  a  person  can  be  rand, 
though  beyond  sea,  unlemm  caam  where  the 
party  it  is  to  be  read  against  was  privy  to  tlw 
examination,  and  might  have  cross-examined 
Jiim,  or  eiainined  to  bis  credit,  if  he  thought 
fit  s  it  was  never  pretended,  deposilionB  could 
he  read  upon  other  circnoMtanoes.  But  in  cri« 
mual  cases,  I  appeal  to  the  gentlemen  on  tbn 
othersade,  who  ikunw  the  pnwwBdlngs  in  tbe 
Old-Bail^  veiy  well,  it  was  never  adnnttod ; 
nay,  in  an  apaplef  murder,  if  depositioiis  be 
talunbeibre  the  coroner,  and  there  be  an  exa- 
mination of  witneseee.  upon  tbe  indictment, 
though  the  |ppeal  be  for  the  same  fiMt,  and  in 
erdiBr  to  bring  the  person  to  the  same  punish- 
ment;  yet,  in  that  case,  these  de|iosillons  cant 
he  read,  because  it  is  another  suit:  but  it  was 
never  attompted  hi  any  court  of  justice,  that 
the  examinatiDn  of  witucmss  behmd  a  mao's 
back,  <»ttld  be  rend  ia  any  place  whnlsoever. 
Our  law  requires  persons  to  appear,  and  give 
their  testimony  viva  voce;  and  wg  see  Oat 
their  testimony  appears  credible,  or  not,  by 
tlwir  very  coonlenaaces,  and  the  manner  of 
their  delivery :  and  their  falsity  may  semetinMS 
he  discs vercd  by  ipiestjons  tliat  die  pmty  may 
ask  them,  and  by  examining  them  .to  particular 
eiroumstsnoes,  wfaieb  mav  lay  open  the  Maity 
el' a  well-laid  scheaM;  wnich  othOTwise,  as  he 
hhnself  had  pntit  together,  might  have  looked 
well  at  fifut ;  and  this  we  are  deprived  of,  if 
this  examination  should  be  admitted  to  he  read. 
— Now,  though  the  fnuctlGe  of  ether  eourts  dees 
not  ehlige  this  house,  yet  we  know  ^eu  will 
ceniAerthe  rales  of  justice;  it  is  but  justice  in 
crimioal  cases,  emecially  as  our  constltutien  is, 
that  the  person  mN  see  bis  sccuser .  A  men 
may  s\rear  a  depueitiou  reduced  iato  writiag, 
wlioee  ceneeienoe  perhaps  would  net  let  him 
publicly  aeeuse  the  miooner  IWee  to  faee :  ex- 
perience hath  shetred  it  ofWm,  that  seeeful  that 
will  calumniate  another  privately,  wBI  nutjus- 
lily  the  saaM  in  open  court  of  justioe.  What 
Goodman  »,  it  is  not  proper  for  us  at  prraeut 
to  give  an  account  of ;  hut  we  oppose  it  at  Re- 
sent, for  that  we  were  not  present,  nor  pnvr, 
oDuid  havu  rum  nt iinigwl  bun }  itison^ 


•  •  • 
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an  inffbrmatkm  before  a  prirato  justice;  for  if 
not  8O9  we  Icnow  not  what  aathority  he  liad  to 
examine  htm :  and  then  if  so,  Mr.  Recorder 
knows,  that  in  the  Old.Bailey,if  Goociman  bad 
died  it  had  not  been  evidence;  f  in  case  he  hail 
been  sick,  or  withdrawn  without  our  prifity, 
thejr  conid  not  bare  read  it ;  nay,  if  he  were 
withdrawn  by  our  prhrity,  it  contd  not  be  read  : 
it  is  trne,  the  inciting  bim  to  withdraw  had  been 
^unishalile  in  another  man«  hot  coold  not  bare 
been  read  to  have  conyicted  the  party;  and 
since  this  examination  could  never  have  been 
read  there,  and  if  it  most  be  unjust,  and  bath 
Dot  been  practised,  I  bope^ou  will  not  do  it  now. 
Mr.  Speaker.  Mr.  Serjeant  Qonld,  what  do 
you  bay  to  it  ? 

^tj,, Gould,  I  observe  this  (rentleroan 'a ob- 
jection, why  this  examination  sbonld  not  be 
read ;  and,  under  fkrour,  we  think  we  are  re- 
fpilar,  as  this  case  is,  to  hare  his  deposition 
rc»d.    It  is  true,  as  long^  as  the  witnesses  can 
be  produced,  in  allcoorts  and  practice  of  the 
law,  joa  shall  not  read  his  examination,  or 
^hat  IS  taken  befiire  a  justice  of  peace':  but 
that  is  not  oar  case ;  it  is  now  fuHy  prored  be- 
fore you,  that  he  is  withdrawn ;  and  it  is  fully 
before  you;  that  he  haib  giren  evidence  for  the 
king,  and  hath  been  examined  ;  and  this  is  an 
extraordinary  case,  and  that  is  the  reason  we 
are  in  parliament :  he  hath  sworn  this  matter, 
and  before  a  proper  officer ;  why  then  shall  not 
his  evidence  be  read  and  allowed  when  he  is 
wilfully  withdrawn,  and  we  say,  by  the  con- 
trivance of  the  prisoner  at  the  bar  r  And  the 
thing  speaks  itself.    Now,  with  submissbn,  I 
take  it  to  be  every  day's  practice,  that  where  an 
evidence  is  dead,  bis  deposition  shall  be  read. 
It  appears  to  you,  that  there  was  to  have  been  a 
trial,  but  the  witness  is  withdrawn ;  and  it  ap- 
pears plainly  that  he  hath  been  tampering. 
The  evidence  is  full  in  the  case  as  to  Porter ; 
and  we  have  produced  a  record  of  conviction 
that  does  confirm  it :  now  this  is  such  a  prac- 
tTce,  we  come  into  parliament  to  have  it  reme- 
died ;  for  otherwise  men  shall  commit  treason, 
and  by  Uieir  contrivance  and  art  the  witnesses 
shall  be  drawn  away,  and  the  prisoner  shall  not 
be  brought  to  condign  punishment.    Here  is 
the  record  in  which  he  ffave  evidence,  and  he  is 
withdrawn  ;  and  therefore  1  hope  in  this  ^se, 
we  sliall  be  admitted  to 'read  his  deposition: 
for  I  deny  what  the  gentleman  aays  to  be  the 
nractioe ;  and  Mr.  Recorder  can  give  you  a 
better  account,  who  knows  more  of  the  prac- 
tice of  it,  that  if  a  witness  is  dead,  they  may 
read  bis  depositions.    We  are  here  before  you 
in  parliament';  and  by  the  same  reasons  that 
others  bare   been  tampered  with,  this  wit- 
ness may  be  presumed  to  be  tampered  with ; 
an^  therefore  we  are  in  your  judgment,  whe- 

•  <«  The  evidence  which  a  witness  gave  on 
a  fbrmer  trial  between  the  same  parties  has  after 
bis  death  been  read  in  a  civil  action :  but  this  is 
not  aHowed  in  a  criminal  prosecution."  Peake'a 
Iaw  of  Bvideoce,  chap.  S.  s.  S.  art,  Deposi- 
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tber  in  tbia  case  bis  depositions  shall  not  b« 
read  ? 

.  Serj.  Lnel,  It  is  objected,  on  the  other  side» 
That  this  evidence  ought  not  to  be  offered ;  and  M 
what  reason?  Because,  say  they,  a  jury  ought 
to  go  •sGcundiim  alle^a  et  probata;'  and 
what  is  not  strictly  evrdence  by  law,  you  are 
not  to  take  notice  of;  but  in  criminal  cases 
(which  is  this  case),  where  persons  do  stand 
upon  their  fives,  accused  for  crimes,  if  it  ap« 
pears  to  the  court  that  the  prisotier  bath,  by 
fraudulent  and  indirect  means,  procured  a  per-^ 
son  that  bath  ^ven  information  against  bira  to 
a  proper  magistrate,  to  withdraw  himself,  so 
that  he  cannot  give  evidence  as  regularly  aia 
they  used  to  do ;  in  that  case  his  infennationi 
batu  been  read ;  which,  I  suppose,  with  bum-* 
ble  submission,  is  this  case;  but  I  suppose  we 
are  not  here  tied^  0p  to  formal  evidence ;  but  it 
is  our  duty,  shice  the  bouse  bath  commanded, 
to  lay  the  whole  fkct  before  you,  and  you  are 
judges  y^taX  is  material,  and  what  is  not  mate- 
rial. 

Sir  J7io,  Fawyt.  Please,  sif ,  to  spard  me  ft 
little ;  for  sore  this  is  no  small  nuitter.  I  did 
expect  that  they,  if  they  intended  to  bare  sup- 
ported this  efridence,  woidd  hare  mentioned 
some  author,  some  case,  or  some  precedent 
where  this  has  been  before :  but  be  makes  such 
a  distinction,  I  am  m^btOy  surprized  at ;  for 
Mr.  Recorder  cites  no  one  instance,  that  ever 
he  saw  such  a  thing  in  hiiT  IHb ;  nor  cites  one 
book  that  bath  such  authority ;  bat  he  jgiirea 
yon  a  distinction,  whether  it  be  of  his  side  or 
onr's,  I  roust  submit  to  yoo^  for  he  seems  to 
agree,  that  in  cases  of  property,  sodi- evidence 
is  not  allowed ;  but  in  cases  of  life,  in  which  we 
ought  to  be  more  tender,  he  says,  it  is  to  be  al- 
lowed. Sore  if  it  be  not  evidence  where  five 
sbillinga  only  may  be  at  stake,  I  submit  it  U» 
youi  whether  it  ought  to  be  admitted  in  the^ 
case  of  lif^P  For  my  part,  I  know  nothing  of 
it,  if  it  be  a  rule  ;  but  I  always  thought  tb^ 
evidenoe  ought  to  be  more  d^ar  and  full  in  the 
case  of  life,  than  in  the  case  of  property ;  but 
Mr.  Recorder  toma  it  upon  ua,  and  nysp 
Though  it  is  not  evidence  in  case  where  pro- 
perty IS  concerned,  yet  it  is  evidence  in  case  af 
life :  but  I  desire  be  will  shew  anv  one  bwyer 
in  England,  that  ever  asid  it,  bat  nimsalf. 

Sir  B.  Shower,  I  answer  ,to  w^bat  Mr.  Ser« 
jeant  Gould  says:  that  this  is  an  extraordinaiy 
case,  I  will  not  pretend  to  say  any  thing, 'yoa 
are  the  proper  juogea  of  that ;  we  now  oppose 
it  in  respect  of  the  rules  of  justice.  ^  A%  to  Mr. 
Recorder's  distinction  between  dvil  and  cri^* 
minal  causes;  be  hatb  admitted,  that  in  civil 
causes  it  wonld  not  be  altowed ;  and  I  hope  yoa 
will  be  of  opinion,  that  it  ought  not  to  be  ad« 
mitted  in  criminal.  The  jury  moat  go  *  aecnn- 
*  dOtm  allegata  et  probata.'  I  desire  to  know 
what  other  rules  a  jury  hatb  in  criminal  cases  P 
But  they  say,  that  a  juryman  bath  not  aft 
much  upon  bis  oath  10  trying  a  prisoner  for  bis 
lifb,  as  in  trying  an  action  of  treapaas.  Is  nbC 
the  oath, « Yoa  shall  well  and  truly  trv,  5eo. 


according  to  the  erideo^  yoo  h»TC 
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Kow/I  wocUlmov  wbdlmr  tlw  hjm  oftlM 
tetb,  which  the  wiidttm  of  oar  anocston  hath 
thoi^jittotoiwcfar  a,OQO^>Ofipoii|doctaot 
iir^ect  what  MhdH  be  ondeiicer  Bvideiicc  of  prt- 
WM  facUt  most  be  cTidence  of  fiving  oeraoiM:  I 
•m  spetluog  for  the  life  o(a  idjib.  um  for  owiil- 
Uiuiog  the  rules  of  bw,  which  I  hope  ahall 
coDtbiie  for  ever :  and  that  u,  that  the  exaini- 
balion  of  a  perKm  thai  ia  abiait»  ahaU  Ml  bo 
fr«ad  to  au|ipl J  his  tsstioMay .  What  you  abaH 
tlaokfitto  do  here,  we  miiitsiihiDit  to;  but 
Ibat  it  is  allowed  bebw,  we  BBoat  deny. 

BIr.  Befordtr.  Sr,  I  do,  with  huonbleaab* 
taisiioQt  stand  to  what  1  said :  aa  to  the  defioi* 
lion  aiiikgata  et  pr6kota^  in  matter  of  proper- 
|tyi  we  agree  with  them;  bat  as  to  a2^|flia  «t 
proftolo,  in  matters  criminal,  we  most  differ 
with  them:  I  did  aay  it  before,  and  do  aay  it 
a^ain^  witb  aiibnianoo,  that  in  many  caasa 
onminal,  there  need  no  positive  evidcnoe  at 
%\\ ;  and  yet  the  jury,  nccoiding  to  MUifoim  ei 

5roM9f  m  that  case,  may  convict  n  cnminal. 
>nd  I  do  aay,  with  ftabmission,  that  where 
tM«  >•  no  pontive  poof  at  all ;  yet  in  that 
ease,  niany  criminau  are,  and  aoli  will  be  con* 
dieted.  1  did  instance  before  in  the  case  of 
clipping  and  coining,  which  are  matten  ao  se- 
cretly practiaed,  as  it  is  very  rare  there  can  be 
any  positive  witness  to  wove  the  foct :  what  is 
fben  the  method  ?  Woy,  we  go  by  drcom- 
•tances,  by  information  of  other  persons,  by 
fooJs,  and  otlier  instrumenta  that  are  found ; 
%od  thoogh  nobody  ever  saw  them  do  th# 
thing,  yet  they  are  convicted.  We  do  not 
pfier  this  evidence  lo  be  as  concluding  evidence 
$»  if  Goodman  wlb  here ;  but  a  corroborating 
fvidenoe  of  what  captahi  Portsr  hath  said.  If 
it  did  whoUy  depend  upon  this  evidence,  it 
inay  be  it  might  have  no  great  weight;  but 
fixice  there  ia  other  evidence  vioa  voce,  and 
f  iace  y  00  have  been  pleased  to  order  ua  to  lay 
before  you  all  thf  evidence,  we  bumUy  offer  U 
jo  you,  and  pray  it  may  be  read* 

Mr.  Jlla»/<y.  I  humbly  pray  ihey'may  with- 
eraw, 

Mr.  Speaker,  If  yon  please  to  withdraw; 
but  first  I  am  required  to  ask,  if  on  botbaiilBa 
^u  insist  upon  this  point  ? 

And  the  Coonscl  for  both  sides  decland, 
<hey  ihsistedoa  it.    [And  tben  withdraw.] 

*  Mr.  Jfan/gr.  I  should  not  have  presimied 
ti>  have  given  yon  this  trouble  of  their  with- 
drawing, but  that  a  thiiw  is  ianisted  on  by  the 
coansel  for  the  bill,  which  I  think  is  of  the 

Eteat  consequence  to  all  the  freemen  of 
land.  It  is  true,  the  rules  of  Westminster- 
are  not  bindiog  to  the  legttlative  power ; 
but  I  would  not  have  the  legislative  power  to 
be  governed  by  the  private  sense  of  any  man 
irhatyoever,  but  by  tbsee  rules  that  are  the 
fulesofjustioe  and  conmion  equity.'  Godfor^ 
1^  that  we  sbonld,  upon  suppositions,  supr 
nose  ourselves  but  of  all  the  rights  of  the  law  ! 
I  never  heard  any'  gentleman  of  the  bng  robe, 
b^orethe  learned  seneant  at  the  bai:,  assert, 
Ih^t  an  examionlion  Mue  a  justice  of  the 


•eane  conid  be  read  agaiast  m  man  for  bin  lifo. 
It  b  known  to  all  that  have  looked  into  the 
A  B  C  of  the  law,  that  it  was  never  practised. 
It  is  true,  in  equity,  depositioos  may  be  reai), 
beoause  they  are  taken  by  the  consent  of  aU 
partica ;  and  it  is  as  well  a  deposiiion  of  oo» 
side,  as  of  the  other,  and  the  witnesses  may  be 
orom-examined :  but  that  ia  nothing  to  tliis 
pnrpoae. 

Mr.5ANwe.    I  believe  I  nuy  save  yog  a 
great  deal  of  tronUe  in  this  matter ;   for  those 
geotlemen  from  the  bar  that  made  objectious, 
apakn  withoat  book,  bnt  I  speak  by  book ; 
[naving  my  lord  chief- justice  Halte's  Pkssfi 
of  the  Crown  in  his  hand.]   No  lesa  a  man 
than  my  L.  C.  Justice  Bales  (snd  1  think  he 
was  past  his  A  B  C  of  the  law;  I  know  not 
how  for  this  gentlenaan  ia  advanced),  in  hb^ 
Pleas  of  the  Crown,  in  that  part  where  he 
ahewa  what  b  evkience  to  the  po^j^fy,  he 
says ;  First,  by  the  statote  1  and  8  Philip  and 
Biary,  c.  13,  and  9  and  8  Philip  and  Mary, 
c.  IS,  the  justice   hath  power  to  examine 
the  oifender  and  informer ;   and  ao  he  goes  on 
in  several  particulaxs :   and  then,  5,  he  aays, 
these  examinations,  if  die  party  be  dead  or 
absent,  naay  be  given  in  evidence.    I  most 
aDow,  such  an  esaroinatbn  not  of  the  same  au- 
thority, as  if  the  witness  was  present  it  wouUf 
be,  hfcsnse  he  cannot  be  cross-examined ;   but 
still  it  must  be  of  some  weight,  and  it  mast  be 
read :  but  in  thb  case,  it  b  of  greater  weight 
than  in  that  which  my  Lord  Chief  Justice 
pots ;   for  he  saya,  it  would  be  evidence,  if  the 
party  wan  dead ;  or  if  he  was  withdrawn  with- 
oat the  consent  of  the  party  against  whom  be 
b  a  witaessa  and  that  cones  to  the  case  in 
chancery,  every  day  practised:   that  if  aay 
person  gets  my  de«is  and  evioences  into  his 
banda,  and  he  uatb  embeszled  the  dlieds,  they 
ahall  be  presumed  to  say  what  I  alledged,  be- 
cause it  IS  his  fault  he  does  not  produce  them. 
So  thb  withdrawing  by  the  instigatioir  of  sir  J. 
F-  b  a  strong  m'esumption  that  what  he  avccars 
against  sir  J.  F.  b  true. 

Sir  Bd.  TemfU,  No  ooan  can  gire  evidence 
of  any  depositions^  nor  was  it  ever  admitted 
to, he  evidence  either  upon  the  party's  death  or 
absence;    and   I  would  not  have  tnat  doctrine 

Ssa,  that  we  are  not  tied  to  the  roles  of  law.  . 
y  L.  C*  Justice  Vanghan,  when  he  vraa  of 
this  house,  told  us,  we  were  hot  bound  to  the 
forms  of  law,  bnt  we  were  tied  to  the  rules  of 
law ;  and  if  you  are  not,  how  will  you  judge 
of  this  crime  f    Ilow  will  yoa  judge  it  to  be 
treason  in  the  worst  of  times?  In  the  trisl  of 
my  lord  Mordaont,  who  was  tried  before  the 
high  court  of  justice,  they  woald  not  allow  of 
this  piece  of  evidence,  though  they  had  dirowu 
aaide  juries.    We  are  tied  by  the  rules  of  bw, 
jor  we  Ate  tied  by  nothing. 

Sir  Tko.  LUtUto^.  The  worthy  member 
here  tdb  us,  wcare  tied  by  the  rules  of  bw» 
4ir  we  are  tied  by  nothing.  I  hope  he  does 
not  intend  to  put  the  pun  upon  ns,  that  was  by 
a.  noblf  lord,  *  Yoa  are  tied  by  rules  or  no 
rol^ »  if  ybtt  are  tied  by  lio  rules,  wliat  rid# 
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«re  ymi  tM  by  f*  1  tbtel:  }riMi  iBajriMt  by  ralM, 
and  yet  admit  of  this  evidence.  I  teld  yoo 
beibf»,  I  ihoiiM  Hat  leekoft  myieir  ao  tied  by 
Ibe  roles  of  kw,  but  tbat  I  woold  bear  all  evi- 
denee  tbat  shoiiM  be  dkndz  and  I  do  not 
think  it  is  ibr  oar  honosr  la  atifle  any  thing 
that  laay  brinr  out  the  truth.  A  itoctby  law- 
yer saidi,  let  tMm  produce  ont  evidence  that 
It  of  the  Tecorder*a  opiirion;  and  a  member 
hath  modooed  the  opinioo  of  my  L.  C.  Jus- 
tice tialea:  and  I  hope  w»  snaU  not  be  de- 
barred ftom  the  satisfaotion  of  hearing  what 
they  might  hear  in  Uie  courts  below.  Here 
are  two  witnessca  tbat  have  been  examined 
against  him,  which  the  jory  did  believe  that 
found  the  bill.  If  we  cannot  have  these  two 
witneases,  let  us  have  as  much  as  we  can.  W« 
bave  heard  what  one  said ;  we  have  an  oppor- 
tnnity  of  hearing  what  the  other  said*  rio, 
says  the  geutlemeo^  we  do  not  denre  to  be 
nrormed;  hot  I  bdieve  it  most  come  to  that 
at  last 

Sir  Rd,  ThmpU,  The  gentleman  that  spake 
last,  inainoated,  i»  if  1  had  dropped  aome- 
tbiog  be  obold  not  nnderstaad.  Give  me 
leave  to  tell  voa,  there  vras  the  eonrts  of  the 
presidents  of  Wales ;  when  they  niged  rules  of 
^w,  then  they  were  a  court  of  equity ;  and 
when  tbey  aigued  from  points  of  equity,  then 
they  were  tied  up  by  the  rotes  of  law;  and  ab 
gave  judgment  neither  according  to  tho  one 
nor thecKber;  and  so  it  was  ta&enaway  by 
act  of  parliament 

Mr.  Btafeevea.  1  hare  seen  it  myself,  that 
a  justice  of  peaoe  has  been  examined  hianelf 
u  to  depositions  he  hath  taken }  and  i  take  it 
to  be  an  ordinary  examination. 
'  Mr.  Jlareonr^.  8ir,  1  must  say,  if  ytm  were 
to  pick  aH  th«  absurdities  out  of  the  trials  in 
the  last  reign,  yon  couM  not  pick  out  more 
than  baa  heSa  endeavoured  by  the  king's  coun- 
sel to  be  imposed  upon  yoo  tibia  day  s  tbisdues 
in  some  measure  conviooe  me  or  what  was 
said  by  another  gentleman  the  other  day,  that 
kisOMMh  bener  to  be  tried  by  an  aiasmbly  of 
400  gentlemen,  than  at  the  Old  Bailey.  There 
was  a  qootation  of  a  learned  author;  and  the 
gentleman  read  you  what  was  evidence,  and 
what  was  net:  and  tho  oonoiSBioa  was.  That 
these  depositions,  if  the  party,  wsa  dead  or  ab- 
sent, is  evidence.  Why,  sir,  'd  these  depoel. 
tiens  be  evidence  if  the  party  be  absent,  then 
what  are  #e  doing  of  all  this  day  ?  If  that  be  a 
certain  rule,  there  is  no  manner  of  need  of  ap- 
l^tng  to  this  extraordinary  way ;  but  if  yon 
please  to  enter  info  the  considefation  of  that 
point  (I  am  neitfier  aflnaid,  nor  onwilliag  to  ba 
fofbrmed).  if  geademen  will  lakft  It  ie  bene 
ess^  lor  better  ^  worse,  with  aU  my  heart ; 
but  if  you  cMer  into  that  mMter^  I  wiU  freely 
Idl  yoo  my  opteion  of  it« 

Sir  JBdar.  SMioar.  H  hath  been  made  a 
question,  bow  m  yon  are  bound  topnnuethe 
mlesoflawP  1  suppose  it  is  no  new  thiqg  I  am 

Sing  to  say ;  That  Bills  of  Atttunder,  mid 
Igments  df  attainder,  have  been  reveia«qfbr 
btti '  "        "^       ' 


have  not  proceeded  according  to  the  rik^^of 
law :  I  will  not  say,  you  are  bound  by  the' 
rules  of  inferior  courts,  but  you  must  be  bound 
by  the  rules  of  parliament,  and  by  theproceed* 
iags  and  practice  of  parliaments,  wh&h  is  iSbm 
law  of  parliament  And  then  I  would  know; 
whether  this  house  did  admit  of  an  affidavit  for 
evidence  f  and  the  reason  is  thb,  beoiuse  by; 
tbat  you  make  this,  which  is  the  superior' 
court,  brae,  without  die  assistance  of  an  infe- 
rior court. 

Mr.  G,  R.  Bridget.  The  matter  before  yoa 
is,  whether  sir  J.  rVmwick  be  guilty,  in  your 
jodgrments  of  this  conspiracy?  and  if  so  I  can- 
not imagme  why  yon  should  not  take  all  the 
infbrmaSon  that  is  oflered  to  you  \  and  why  noC 
hear  all  the  circumstances  of  it  ?  If  jon  ds^ 
not  read  this  affidavit,  I  do  not  say  but  it  ie  a 
kindness  to  sir  J.  P.  but  what  kindnesa  wili  ilf 
be  to  the  country  and  government  ? 

Mr.  James  Montagu,  I  hope  you  will  not 
spend  much  more  time  about  this.  Because  the. 
law  is  .so  plaim  If  there  be  any  thing  in  the 
obiection,  it  Is  this,  Tbat  if  h  be  evidence^  tho 
other  courts  bek>w  may  proceed  upon  It-:  but 
that  1  take  to  be  no  objection  neither;  for 
though  it  be  evidence,  there  are  not  two  wit** 
nesaes ;  and  the  oourts  below  reouire  two  wit- 
nesses though  there  be  other  ev  ioence,  and  one 
witness  besides ;  so  that  yon  canH  try  him 
without  two  witnesses:  it  would  be  admitted 
in  the  case  of  felony,  and  there  two  witnessof 
are  not  required  expressly  by  the  law:  and  t 
can  tell  you,  upon  my  reputation,  I  have  aetdT 
it  done  several  times.-^Tne  learned  gent.  telU 
you,  my  L.  C.  Justice  Hales's  onimon  is  so, 
and  that  is  grounded  upon  an  act  or  mirliadieot ; 
and  I  think  that  is  of  greater  authority  tbsil 
any  judge ;  and  therefbre  I  think  that  objectiod 
Win  vamsb.  He  says,  yon  bave  no  authority 
to  receive* affidavits;  but  sure  we  must  take 
notice  of  acts  of  parliament;  and  if  that  re-* 

Soires  depositions  to  be  taken^  and  to  be  etM 
ence  against  criminals,  we  ought  to  take  no^ 
ticeofit;  so  that  what  the  htw  makes  to  Jbd 
evidence  will  be  good  in  this  placel 

Mr.  Harky*  i  look  upon  this  matter  ondtf 
your  debates  to  be  of  the  greatest  coosequencis 
to*  the  lives  of  the  snbjecU  of  England,  that 
possibly  can  come  before  you:  gentlemen  have 
given  yon  aeveralTeasonstbr  reading  these  de-« 
positions;  one,  diat  It  was  my  L.  C.  J.  Hal«l*s 
opinipn;  another,  that  there  n- an  act  of  pal'fia^ 
ment  for  it:  now,  1  think,  H  would  be  proper 
to  johi  issue  in  theae  two  points!  If  ant  act  of 

Sarliament  can  be  produced  fbr  this,'  vtkn  tl^ 
ebete  will  be  at  an  end  ;  but  if  there  be  an  a^ 
positive  In  fiict  against  it,  then  1  hope,  yon  wm 
not  receive  it :  and  if  my  L.  C.  J.  Hales's  book 
have  not  one  word  rehting  to  this,  then  I  hope 
thatwIU  be  lio  argument  Be  b^ns  bis  chapi- 
ter of  evidence,  and  says,  Tbat  the  evidence  t6 
the  jury,  in  cases  of  treason,  must  be  two  witi> 
nesses ;  and  then  comes  to  the  tusn  of  fefoor  "t 
Bnt  is  tbat  any  debate  befbre  us  P  b*d  be  tdlh 
you,  that  infbrmatiotts  might  be  taken  tif  the 
pwierhiaaclfi bet th»tWM*iiot  by  tfie cmoi^ 
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moD  kir,  bat  was  allowed  of  by  pa^ieular  ttctt 
of  |>arliameot^  and  then  tells  jou,  that  his  in- 
fi>rmalioD,  and  that  depositions  before  the  ios- 
tic^,  were  to^e  admitled  (but  he  was  to  be  by :) 
But  is  this  any  thing  to  lead  you?  Have  they 
brought  any  statute  that  tells  you,  there  lojust 
be  two  witnesses  in  this  case  ?  If  you  will  take 
sotice  of  a  statute,  you  must  take  notice  of  a 
Statute  that  is  in  point  If  any  man  suffers  by 
que  witness,  I  be]ie?e  all  the  world  must  say ,  he 
milfers  unjustly  :  I  think  it  is  of  the  greatest 
iU>nsequence  to  admit  •!'  affidavits.  Here  it  is, 
that  the  bouqdaries  are  established  for  the  lives 
and  liberties  of  mankind  :  and  this  is  an  ob« 
eervation  that  is  found  in  history,  that  those 
that  have  broke  their  bounds  down,  it  hath  re- 
turned upon  them  to  their  prejudice. 

8ir  Robert  Bicbard.    I  am  sure  now  we  are 
not  upon  the  point  of  reading,  whether  it  be 
viuch  or  little,  but  opon  the  point  of  hearing, 
and  that  I  sp^  to :  and,  I  think  the  gentle- 
man near  the  table  did  not  mistake  what  the 
liar  said ;  -for  the  counsel  on  the  other  side 
insisted  positivply,  that  neither  by  the  practice, 
Dor  by  the  books,  was  a  depoation  to  be  read 
sui  evidence:   against  that  the  gentleman  near 
the  chair  produced  that  book.    As  lo  the  mat- 
ter of  treason,  every  parliament  man  can  re- 
lioember,  that  you  have  made  an  act,  that  there 
^hall  be  two  witnesses  in  cases  of  treason. 
Now,  at  the  same  time,  it  will  be  taken  notice 
of,  that  you  have  tak^  care  in  that  act^  that 
the  proceedings  of  this  house  shall  not  be  tied 
Vp.    The  gentleman  tells  you  of  a  court  that 
wavered  between  law  and  equity,  and  so  came 
to  nothing ;  and  I  am  afraid,  if  we  bring  die 
House  of  Commoiis  down  to  the  courts  of 
Wtttminster  Hall,  they  will  make  nothing  of 
iis  either.    I  do  not  wy  that  this  paper  shaU  be 
as  strong  eTidence  as  if  Goodman  was  at  the 
bar ;  but  to  say,  it  shall  wfigh  nothing,  1  can't 
agree  neither :  I  agree  also,  to  make  a  common 
practice  of  readinj^  affidavits,  will  be  of  ill  con- 
sequence ;  and  if  you  take  this  to  be  a  .matter 
of  small  oonsequenoe,  I  am  not  for  readipg  this 
affidavit.    Now  I  aim  not  at  sir  J.  Fenwick's 
btood,  but  the  safety  of  the  king  and  govern*' 
ment :  and  I  would  not  refuse  anv  evidence  in 
this  case,  be  it  never  so  small,    lliese  gentle- 
men speak  anainst  a  matter  being  evidence  bo- 
fufe  it  is  read ;  it  is  offered  as  evidence ;  if  it 
be  sma]|«  or  come  to  nothing,  it  is  the  better 
for  tlie  prisoner  at  the  bar. 
.    Mr.  Pelkam,     I  am  indifferent  whether  I 
bear  that  paper  read,  or  no ;  bnt  what  is  said 
by  a  leamcM  gent,  startles  me :   Says  be,  in 
Westminster  nail  they  are  bound  to  the  evi- 
.(fence  of  two  witnesses,  and  there  this  evidence 
would  not  be  proper ;  but  herii  we  are  upon 
another  foot.    I  hope  we  are  not  here  upon 
another  (bot;.  I  hope,  though  here  we  are  not 
to  be  tied  by  ihe  chicaaery  of  the  law,  we  are 
to  be  tied  by  the  eaoity  and  substantial  reasons 
of  it.    I  desire  to  know,  if  anv  one  can  be  tried 
/or  treason  opon  onewimessf   And  if  we  are 
not  tied  by  the  rules  of  law,  we  may  hear  any 
asidenct  wbaiaeeveri  if  Has  king's 
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tbil^B  it  may  satisfy  your  ftddck,  it  mast  ba 
received  .- 

Lord  Cuiii,  I  coaceive,  gendeneo,  we  are 
out  in  the  way  of  arguing :  I  mart  pat  you  iis 
mind  that  we  are,  at  the  bottom,  only  argoing 
against  the  jorisdictioa  of  tbis  "House :  ami 
though  that  matter  bath  been  settled  before^ 
we  are  told  very  often  of  the  law  and  mice  of 
Westminster-ball.  In  answer  to  that,  1  most 
observe  there  are  several  sorts  of  laws ;  there  ia 
Uie  taw  of  nature,  the  law  of  nations,  the  law 
of  God,  and  there  is  the  legislative ;  and  it  is  a 
self-evident  maxim,  not  to  be  cootradicted, 
That  no  superior  is  to  be  dreomscribed  by  aa 
inferior :  And  I  wou*d  ask,  if  the  courts  below 
are  not  inferior  to  the  parliament  f  There  ia 
nothing  can  limit  us,  Imt  the  law  of  natoret 
tbe  law  of  XM,  and  the  law  of  parliaments; 
and  though  I  cannot  tell  yon  very  well  what  ia 
the  law  of  parliaments,  yet  no  gentleman  liath 
said  any  thing  upon  that  subject,  that  ia  agvnst 
the  question  before  you  :  The  matter  was  in  a 
course  of  law ;  bot  upon  an  extraordinary  acci- 
dent, and  for  extraordinary  reasons,  it  is  brought 
beibre  you.  The  accident  is  tbe  witbdniwing' 
of  a  witness ;  the  reason  is  the  secaring  of  tba 
king,  tbe  government,  yourselves,  ana  posted 
rity.  I  do  not  think  any  man  that  spoke  agaiast 
it  IS  for  favouring  sir  J.  Fen  wick;  for  I  think 
this  is  the  worst  way :  I  wonld  appeal  to  every 
man,  what  prejudice  it  is  to  you  lo  bear  tbia 
paper  read  ?  and  it  may  be  a  disadvantage  to 
you  not  to  hear  it. 

Mr.  Howe.  There  bate  been  maay  avgu* 
ments  given  ibr  and  against  tbe  reading  of  tbia 
paper  ;   and  if  1  did  not  Uke  it  that  the  read- 
ing of  this  pap^  could  be  of  no  use  to  tbf 
judgment  wo  are  aboot  to  make,  I  should  be 
for  tbe  reading  of  it:  Either  it  amounU  to  a 
proof  of  biffb-trsasop  against  sir  i.  F.  or  it 
-signifies  notbing  to  you.     If  you  suppose  it  to 
weigh  any  thing,  I  can  never  agree  to  the  read- 
ing of  it;  for  it  is  only  an  hearsay  brought  to 
convict  a  man  that  is  tried  for  has  life.    But 
there  is  a  greater  argument  which  weighs  more 
than  tiie  reason  bath  been  oi^ed ;  and  that  is, 
your  enemies  will  have  an  advantage,  and  your 
government  is  at  stake :  But  I  do  not  take  that 
to  be  so  much  an  argument  of  their'Strengtb, 
as  of  their  weakness  and  neglect ;   however, 
wlien  they  prove  that,  1  will  see  bow  far  I  caa 
go.    It  is  said,  that  in  the  worst  of  times,  they 
would  not  couTiet  a  nnan^upon  one  evidence. 
As  to  sir  J.  F.  though  he  shonhi  not  be  a  ^od 
Englishman,  yet  biseanae  may  be  a  good  Kog- 
lishman's.    'The  question  ia,  Whether  there  ha 
moia  danger  by  tbe  withdrawing  of  a  witness, 
and  the  escaping  of  sir  J.  F.  or  the  withdraw- 
ing of  tbe  vntnesB,  and  the  coavicting  of  sir  J; 
F.  f  Here  %^ey  b^  Goodman  (aoch  a  rake)  go 
about  and  he  is  gone ;  and.  now  the  fate  of  ibo 
govofomtot  seems  to  depend  upon  it.     The 
precedent  oo  tbe  other  side  is  not  so  much  t^ 
oe  feared ;  for  I  auppoee  Aituse  govemmeoia 
will  take  cave  not  to  let  a  wkness  go  about  the 
streets  again :   But  it  may  happen  tliat  cerlaia 
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CMy  he  nm  upon  by  ill  gwvenuiMiiti,  and  !!• 
tempts  loade  Bpon  their  lives  by  false  witeesses. 
But  the  biU  el'  tressen  proviiles,  Uiat  no  peraon 
shell  be  pfoseotited  witbeut  two  witnesses.  Now 
ii  OMj  bappce,  tbet  theysball  bsrenosueh 
witneMes  ss  esn  convince  a  jnry  (I  believe  tbis 
men  to  be  ss  mncb  ^ilty,  in  my  own  tbougbt, 
as  1  believe  any  tbing  in  tbe  world,  and  ^et  I 
will  ooodemu  no  nian  upon  my  primate  fancies) ; 
Irat  bera  are  two  witnesses  brought  before  tne 

Grand  jorv,  and  nothing  is  ao  easy  as  to  get  a 
ill  fband  by  theqn  (and  that  is  all  that  is  done 
by  Goodman).  Now  say  they,  if  tbis  should ' 
come  before  a  petit  jury^  one  of  these  witnesses 
nasy  not  be  credited ;  so  they  will  carry  him 
away,  and  urge  this  for  a  precedent,  and  so  tbis 
man  may  be  eonvicted. 

Mr.^iSimM.  I  think  we  are  come  to  the  de- 
bete  of  tbe  bill,  instead  of  reading  the  paper. 
lYas  tbe  qucsUim,  Whether  this  |ieper  should 
be  allowed  as  a  second  witness?  Then  it  would 
be  a  mat  question  with  me,  whether  it  should 
be  tAA  ;  but  the  qoestioo',  as  to  Col.  Sidney, 
wee  not  whether  the  paper  should  be  read,  but 
whether  it  should  anppiv  the  place  of  a  second 
witness  ?  But  your  debate  is  extraordinary ; 
yonr  bill  takes  notice  of  Goodman  being  gone 
away,  aiid  now  you  won't  take  notice  of  what 
be  bath  left  behind  bim ;  which  1  should  the 
rather  be  satis6ed  in,  because  I  saw  a  gentle* 
man  seUciting  at  the  bar,  that  did  emtoavour 
to  get  him  away.  If  Goodman  bad  been 
bio^rbt  a  prisoner  to  tlie  bar,  I  do  not  know, 
whether  it  might  not  have  been  reckoned  as 
great  n  fauU,  as  now  his  baviog  too  much 
liberty.  It,  bath  been  cited  as  a  great  Iswycr's 
opinion,  that  it  might  be  given  ui  evidence; 
but  be  does  not  say  what  weight  shall  be  laid 
upon  it. 

Mr.  Peikam.  I  am  sorry  that  honourable 
gent^  mistook  me  so  much ;  I  thought  1  bad 
spoke  very  plain ;  1  tokl  you,  I  waa  not  against 
rsading  of  the  paper,  till  the  learned  gent, 
told  Tou,  yitn,  were  not  tied  up  as  the  courts 
of  Westmmster-hall  to  two  witnessss.  As  to 
what  I  said  of  Mr.  Sidney'a  case,  it  was  not 
against  the  reading  that  paper ;  but  I  said  be 
did  rel^  upon  it  as  against  common  justice,  to 
be  attainted  upon  one  witness:  And  that  at* 
tainder  you  have  thought  fit  to  reverie }  and 
tbe  reason  be  gives  for  it  waa,  because  it  was 
impossible  for  a  man  to  make  any  ddence 
against  one  single  witness. 

Ail  Gen,  The  matter  you  are  now  debating 
upon,  ia,  Whether  theae  papera  abould  be  now 
read  ?  And  gentlemen  have  let  themeelves  into 
a  debate  foreign  to  tbe  question.  A  great 
many  are  against  it  upon  this  argument,  that 
they  wouM  not  be  of  opinion  lo  condemn  him, 
imksa  there  were  two  witnesses :  That  is  not 
the  question,  for  1  think  no  man  is  ready  to  give 
bis'  opinion  to  condemn  or  a^uit  him,  unless 
there  were  iwo  witnesses:  One  gentleman  is 
against  tbe  reading  of  it,  and  yet  believes  sir  J. 
i^  guilty.  I  moat  respite  my  judgment  till  I 
have  heard  his  defence :  I  think  that  tlie  conn- 
ael  for  eir  J«.F,  at  the  bar,  are  v!pry  nraeh  VMh 


tafciii« when tfi^ said, that snch  aUuD^asaii 
examinatien  in  wiitmg  waa  never  read  m  any 
eourt  of  justice.  I  mink  that  is  a  great  mis- 
take, and  a  good  aotbority  bath  been  cited  for 
it;  and  every  one  knows  the  practice  is  othetw 
wise;  it  is  often  allowed,  that  the  examina- 
tions before  a  justice  of  peace  are  read.  Tlie 
question  is  now.  Whether  the  examination  shall 
be  read  ?  If  there  do  not  appear  another  wit- 
ness to  prove  bim  ffuilty,  you  will  debate  that 
niatter  tnen.  Whether  von  will  condemn  bim 
without  two  witnesses  r  You  might  as  well 
have  debated  before,  whether  Porter  sbonid  be 
examined,  because  no  man  will  condemn  bim 
without  two^witnesses,  and  therefore  do  not 
examine  one.  Why,  we  know  not  what  further 
witnesses  may  be  produced,  if  sir  J:  F.  was 
upon  bis  trial ;  1  thmk  tbis  information  might 
have  been  admitted  for  proof,  if  Qoodman  waa 
out  of  the  way  ;  but  if  it  was  admitted,  unless 
there  was  another  vi-itness  produced,  1  believe 
tbe  court  will  tell  tlie  jury,  here  are  not  twa 
witnesses,  and  therefore  you  must  scquit  him. 

Sir  Wm.  Car^iom,  I  must  crave  leave  to  dif- 
fer from  that  worthy  gentleman :  I  (hbk  tbis  is 
tbe  proper  time  to  determine,  whether  this  evi- 
dence IS  to  1)0  admitted  aiVerwards  f  Indeed 
you  may  determine  how  far  it  is  available.  I 
thought  both  in  law  and  justice,  before  I  came* 
into  tne  House,  that  tbis  ouffbt  not  to  be  admit- 
ted for  evidence.  A  gentleman  grounded  his 
ar^fument,  upon  what  r  My  L.  C.  J.  Hdes's 
opinion.:  but  tbe  fact  is,  that  my  L.  C.  J. 
Hales  states  the  difference  in  cases  of  treason, 
and  in  cases  of  felony.  Now  in  felony,  they 
make  use  of  depositions ;  and  the  reason  is, 
because  it  is  more  for  the  advanta^  of  the 
prisoner  than  bis  disadvantage ;  for  if  tbe 
witness  differ  from  his  examinatu>n  before  tbe 
justice  of  peace,  that  tuma  to  the  advantage  of 
the  prisoner.  In  the  nature  of  tlie  thing  it 
seems  not  to  be  resaonable,  for  it  is  easy  to 
turn  the  tables.  And  suppose  Goodman  in 
the  place  of  sir  J^.,  and  sir  J.  F.-in  the  place 
of  Goodman ;  it  would  be  hard,  take  the  in» 
formations  to  be  as  they  are,  to  admit  them  for 
evidence ;  which,  in  my  opinion,  are  great  re- 
flectiona  upon  persons  of  great  honour  and 
worth. 

Sir  Ch,  Muigrave*  That  which  I  perceive 
to  be  voor  debate,  is  that  upon  which  tbe 
counsel  withdrew;  you  hear  it  asserted,  that 
there  was  no  instance  in  a  criminal  case^  where 
an  affidavit  was  allowed  for  evidence ;  and  I 
think  the  learned  counsel  st  the  bar  did  not 
much  iniiistnpOD  it ;  and  yet  I  don't  think  they 
were  ignorant  of  the  case  quoted  out  of  my  d 
C.  J.  Hales,  but  they  thought  it  was  notsppli- 
cable  to  tbis  business  before  the  House ;  but 
only  rebted  to  felonies,  and  when  depositiona 
were  taken  in  the  presence  of  the  party.  It 
is  said,  we  are  not  tied  up  to  the  niles  of  West^ 
minster- hall;  and  that  parliaments  may  deno^ 
minaie  crimes  after  they  are  committed ;  but  I 
never  did  hear,  that  tbe  parliament  did  take 
upon  tbeui  to  determine  that  to  be  evidence 
wbicb  is  not  evidence  in  any  court  in  tbe 
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fir  Iwre  cu  b«  ao-^piesCiOD,  kut  m  Ui  the 
IbffVH  of  proeeadiiift.  The  qMHian  k  «at 
iip«iibMcriiiie,tlMiliiiO(iMlioa;  Midltelw 
it,  thai  if  upon  iiiy  oocmiod,  itis  !•  be  ji»Me4 
in  this,  uidtfaeUw  haih  tmttcdl  Ike  fMftfmcfiK 
with  a  greitcr  power tliMiMW  tkey  «ffe  nboot 
to  «Eeeiite,  and  there  ere  only  elgeetioM  to  H 
reioed  i|oai  enother  fhMei  whioh  1  Ihiok  cam 
nerercoaelade  io  this. 

Mr.  CAoiie.  ^  <*e  £jr«%itfr.  - 1  en  fur 
reedtagof  thie  paper,  thon^  I  do  BOttMnk  it 
evidence  eqairatent with  9na  vdet;  nordo  I 
think,  that  tn  like  cases  it  ought  le  he  adonilieJ 
below  $   but  I  think,  in  your  prooeedhiga  in 
pariiament,  it  onght  to  be  read,  whether  it  h€ 
an  affidavit  or  not ;  and  I  ass  mote  of  that  epi« 
nion,  (torn  what  happened  in  a  ease  to-dnr. 
H[e  had  a  dispote,  whether  Porter  was  to  be 
examined,  beeaino  the  tesUmooy  of  a  naan's 
wife  was  not  good  below.      But  when  that 
came  to  be  ejcanined,  it  was  not  the  testimoDy 
of  a  man's  wife,  but  hisei»'n  letter  app^red 
in  evidenee ;  and Claney  tokll^Brter be eam« 
from  Fenwick  himself,  and  therefore  the  evt* 
dence,  whieb  at  first,  for  that  reason,  was  nrged 
not  to  be  heard,  did  amount  to  BMre  when  it 
earae  to  the  proof.    I  woiiM  have  this  paper 
read ;  not  be«aoae  it  should  sapply  tbe  place 
of  a  witness ;    no,  but  beoanse  yoo  see  he  hath 
been  indicted  by  tbe  evidenee  Of  Goodman  and 
Porter,  and  the  first  is  withdrawn ;   and  br 
whose  means  yon  have  beard  i    and  I  wooM 
know,  whether  Ooodman'sevMenee  did  amount 
to  accuse  him  of  the  samef   I  do«ty,  hi  your 
power  of  judging,  yon  are  not  eenstrained  to 
the  lilies  of  WestmHister-hall:  and  I  wonhl 
say,  that  for  your  censtitutieni  the  coorto  of 
Westminster-hall  are  to  be  governed  by  the 
letter  of  the  law :  but  there  is  lodged  it  the 
legislative  a  power  to  jmlge  thefte  crimes  that 
are  sheltered  behind  the  hw  t    and  I  believe, 
if  the  several  attainders  wens  examhied,  there 
was  never  any  attainder  that  went  upon  a  more 
just  prooecdhig  than  this.    I  take  the  crime  to 
be  a  plot  witn  your  enemies  lo  bring  in  a 
foreign  power;  and  as  if  that  was  notsuffi* 
cient,  he  hath  made  a  fidse  and  soaadaloue 
confession,  to  bring  a  distrust  and  jeakwi^ 
amooflf  the  klnj^  uid  hh  people;  and  be  hatn 
dallied  and  gained  so  mach  time,  as  lie  hath' 
had  oppoitnnity  to  eermpt  one  of  the  wit- 
nesses ;  and  tberefore  it  would  be  hard,  if  no 
hw  should  roMb  him.    It  h  said,  why  did 
not  you  keep  the  vritmns  f   ft  would  be  hard; 
after  a  person  bath  made  a  confession  for  the 
good  of  tbe  kingdom,  that  he  should  beaHrayt 
ke|»t  HI  iroas.    We  are  debsthif  of*  the  bilf; 
wmle  we  are  now  only  purely  to  see  what  Win 
this  paper.    1  sfaeuki  not  have  offered  to  havif 
made  use  ofthisa«'»seoend  witness;  butttisf 
being  an  aftdavtt  or  net,  is  not  materhl  in  this 
point ;  the  oommtoos  proeeed  upon  impeaeh^ 
menh  without  aCdaviis. '  llh  offbfRd  sa  evi« 
denee:   that  Goodman  was  a  witness  agtihit 
him  (you  have  had  proof  ef) ;  and  that  he  hath 
baett  laifipend  with  fo  wiMmr,  V  ^ 
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wadd.  Ifyou  read  this  paperteiiMvi^^- 
nelvcs,  yos  admit  thai  to  be  evidenee  winch  ia 
■o  where  dss  to  be  admitted.  Yeit  are  told, 
yon  are  net  tied  to  the  fbrms  ef  bferior  courts 
of  hw  nor  equity;  If  you  are  net  bonnd  by 
them,  you  are  bonnd  by  yonrewn  constitotieiis. 
You  are  told,  yon  are  used  to  read  affidavits  ia 
common  causes ;  but  if  my  memory  serves  ase 
right,  you  liave  always  imd  it  opposed  in  this 
bouse;  therefore  I  think,  according  to  the 
rules  A  your  own  house,  we  shall  not  read  affi- 
davits. Will  you  make  anew  rule  in  this  case  P 
Pray  consider  the  consequence  of  it  heresiler. 
finpposethere  came  down  affidavits  upon  ano- 
.  ther  person,  against  a  great  man  for  high-trea- 
aoa,  whether  that  may  not  be  thought  siifiicient 
jfor  to  govern  your  judgments  ?  I  hope  those 
that  hear  me  will  have  a  care  of  the  matter. 
Why,  by  the  parity  of  reason,  may  not  two 
affidavits  do  bv  the  help  of  the  legislative 
power  ?  I  would  be  glad^  to  know,  it  bother  in 
the  esse  of  an  impeachment,  they  ever  heard 
of  affidavits  being  read  P  And  this  is  much  in 
that  nature ;  and  therefore,  why  sboold  you 
admit  of  an  affidavit  now,  when  the  party 
chaiiged  was  not  present  when  that  affidavit 
was  taken? 

Sir  Jvteph  Wdliamwn,  I  am  sorry  tlus  point 
iMsts  ns  80  much  time ;  ti>o  gentleman  that 
apakelast  hath  broufi;ht  us  loathe  question,  how 
hx  you  will  admit  this  sffidavit,  as  they  csU  it, 
lo  be  read  ?  I  am  of  opinion,  notwitbistanding 
all  that  bath  been  suggested,  that  it  not  only 
may  be  read,  but  that  it  ought  to  be  read. 
None  of  tbe  cases  that  have  been  instsaced, 
.  comes  up  to  the  ease  in  question;  all  the 
cases  that  are  brought  ars  from  inferior  courts, 
and  tbe  last  that  tshrou^t  is  fromihe  examuh 
and  nssge,  in  less  considerable  cases,  and  m- 
deed  of  a  difietent  nature^ — This  bill  ef  at- 
'tainder  m  indeed  a  thing  so  eKtraordinary,  as 
hath'  been  sakl,  as  it  never  ought  to  be  used 
hot  upon  extraonlxnary  occasions ;  and  upon 
tbat  principle,  all  that  is  /eared  is  all  aU' 
swered  and  avoided.  It  is  to  be  tbengbt  never 
to  oome  but  upon  tbe  like  oooasion;  andtben 
God  ioihid  but  they  should  be  govmed  by  tbe 
like  precedent;  and  if  tbat  was  pieper  to 
speak  now,  which  will  be  at  the  bottom  of 
it,  when  we  come  to  give  judgment,  and  we 
have  time  to  consider  of  it,  I  can't  think  we 
fhall  differ  in  many  voices*  Whether  it  be 
evidence,  and  how  for  it  is  so,  is  not  now 
the  question ;  but  the  question  h  only  whether 
it  be  such  an  evidence  as  ought  to  be  rsad  P 
And  all  tbe  incoaveniencies  that  have  been  al- 
ledged,  de|»end  only  aiMm  this,  that  it  should 
not  be  admitted  in  the  ordinary  proceedings  in 
the  courts  of  justice.  Now  1  say,  there  was  a 
/  power  todged  in  the  paiiMment  of  England  to 
make  a  man  guilty  of  treason,  that  was  not  so 
befons ;  and  tbat  even  in  a  reign  when  they 
eamO  to  determine  what  treasons  were :  they 
did  not  think  it  for  the  safety  of  the  community 
ef  mankind,  but  tbat  there  shoubi  be  a  power 
lodged  in  the  whole,  to  declare  that  to  be  a 
crimen  ttait  was. MCiUBt  before  il  was  com" 


4X)S]  ^  tycn  a 

g0oe  looni  ftivly  wd  equally  to  irork^  ibMi 
upon  wy  of  Um  nconls  of  tItiiiHkr  in  jroiir 
JQuratlib 

Mr.  £««#Aartofi.  Th«  Q«e«tioo  ii«  wbeiLer 
thii  ftper  sbaU  U  tmii  FinI,  it  bath  not 
been  praieil  btfbre  wbon  ilwas  taken,  nor 
noUuBg  at  all.  It  hatb  been  otnected,  tbat 
there  ought  to  be  two  wiUmeee  bjr  the  late 
atatute.  But  I  most  pjit  you  in  mind,  that  it 
wai  10  by  the  etatate  of  £ilir.  6.  and  ao  was 
the  Qonunon-law  before;  and  roy  k>rd  Coke 
iay8»  there  mutt  be  two  witatewe,  and  they 
brwi^ht  faoe  to  fiMse :  aadaogoeatothedifine 
law  ;  aod  if  it  should  not  be  so,  I  will  pit  yoa 
in  mind  of  an  inconTeaiency :  ekfen  witoesMe 
were  produoed  before  the  mod  jury ;  and 
when  they  came  to  give  evnenea  face  to  iaoe, 
before  the  petit  jnryi  the  first  witness  did  not 
know  the  criotioal  that  he  bad  sworn  against. 
It  was  in  the  case  of  sir  Rowland  Stanley. 
They  mention  a  paper  against  AlgeraoB  Sid* 
jiey ;  but  that  paper  was  wrote  by  himself.  It 
ia  said,  this  fioose  is  not  bound  mr  the.ralea  of 
other  conits;  for  that  reason  they  ought  to 
giro  roles  for  other  courts.  Nothing  isnMte 
oQCDSBon  than  to  say,  judgment  was  so  in  the 
Bouse  of  Lords,  ana  that  settles  the  law  in  other 
courts  below. 

Sir  Gitdfrty  Capiey.  Several  gentlemen  hove 
spoke  to  the  reading  thispsper;  some  have 
said,  that  it  should  1^  read  as  evidence :  soBoe 
others  are  for  readiag  of  ibis  paper  ;  but  yet 
at  tho  same  time  tell  us,  it  is  not  to  be  looked 
•u^o  as  evidence,  at  least  not  equivalent  to  a 
witness.  If  the  paper  be  to  be  read  at  all,  J 
would  know  for  what  reason  ?  If  it  be  to  have 
any  sway  upon  our  judgment,  if  it  hath  any 
efiect  upon  my  jodgincnt,  then  in  seme  measure 
it  is  equivalent  to  a  witMsa,  when  it  is  in  the 
aatore  of  a  witness ;  and  if  it  should  be  read  to 
supply  the  defect  of  a  wiiiess,  then  I  would 
know,  what  the  oonse^oeoce  of  this  asight  be  f 
1  do  very  well  undmtand,  that  the  court  of 
parliament  does  take  no  preoadent  froos  WeSt- 
minster-hall ;  nor  am  I  afraid  of  any  prece- 
dent they  ahonld  give  to  WestminBter«hall : 
but  1  am  a£raid  of  a  precedent  to  future  par* 
liamcnlB.  Suppose  the  iafbrmatioo  of  sir  J. 
Fenwicfc,  that  bath  been  delivered  in  hera, 
should  be  produced  as  evideuoe  agsiasl  anv  of 
those  honenrable  persons  that  are  charged  in 
it,  tboqgk  1  beUeva  they  avereryinnooent; 
and  some  knaFos  or  rsscals  in  future  reigae 
should  CDme  in  against  them,  and  this  paper 
should  be  brought  to  supply  anotlier  witness, 
what  a  oensemieace  would  tnat  be! 

Sir  Htmry  ZMsrl.  I  must  differ  with  the 
Ceatiaman4hat  spake  k»t;  as  to  the  gentle- 
man  that  spake  before,^  I  did  not  expect  ai^ 
thing  la  be  oualed  out  of  Laaeashire  against 
the  vaading  ofit  I  will  teM  you  why  I  thmk 
this  ipaper  should  be  read ;  you  baTO  it  sng- 
gcatod  mike  bill,  that  6oodiiiaa  was  oneof 
Ike  mdanee  agianst  ^  i.  F. ;  thty  are  to 
maksk  0sed  Ike  suggestionsi  and  thia  witt 
4ew^  tksi  Qyhi^  «aa  an  tviteee.    Yoa 
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aie  told  the  danger  of  the  precedent,  sudtfaase 
may  come  ill  reigos,  and  iU  parliaments ;  m  to 
that,  I  shall  only  say,  in  a  good  reign,  and  a 
good  j^rliament,  there  is  no  danger  ;  and  in  aa 
Ul  reiga»  and  ill  parliament,  they  will  make 
precedents  without  your  giving  of  them,  Mr. 
St.  John  tells  you  in  his  arguments.  It  is  true 
inferior  courts,  by  the  statute  of  Edw.  6,  they 
are  bound  by  two  eridencee  w>a  voet^  km 
you  are  not  prascHbed  by.  thai  here,  but  you  are 
to  judge  in  your  own  consciences  as  the  thing 
appears.  I  may  aav  as  another  did  upon  ano* 
ther  occasion,  let  it  DO  read;  *  Valeat  quantum 
*  valere  potest' 

Sir  Mamutdnke  WyveU.  I  desire  to  laka 
notice  of  one  aigument  that  hath  been  made* 
UM  of  by  one  or  two  honoorahlo  peraoss; 
which  is,  that  they  tell  us,  that  Goodman  hath 
beea  tampered  with  by  air  J.  Feni^kk:  .  1  re- 
roembec  no  such  thing  that  hath  been  proved  | 
but  indeed  it  was  said,  that  Mr.  Digblon  ofar<« 
ed  Mr.  Roe  100/.  a  year  to  ioTalidate  Mr* 
CkK)dman's  testimony. 

Lord  Cattletotu  "Let  me  ask  you  ^lia  ques- 
tion. Whether  if  you  read  tins  affidavit,  yoii 
read  it  as  evidencer 

Mr.  Solicitor  General.  I  desire  yott  Would 
consider  what  you  did,  before  you  ordered 
cant  Porter  Jo  go  on  with  bia  evidence,  and 
did  agr^  you  would  consider  of  it  afterwarde. 
Some  are  for  reediag  this  paper,  and  others 
are  indiffemit  whether  it  be  rMd  ec  no ;  and 
tbose.that  are  agaiost  reading  of  itpom  against 
readiii^  of  it  because  it  is  no  evideQce ;  but  that 
is  no  reason  why  yon  should  not  read  tt ;  for 
it  is  at  most  but  doing  a  vain  thing.  I  think 
you  have  been  told  already  if  it  was  insisted 
onbelew,  it  osust  be  read ;  and  tke  other  ^e 
most  demur.  The  -court  might  ssiy,  it  is  osS 
afMderial,  but  it  must  be  read  l>efbce  they  can 
deaaur  t  so  thsi  the  question,  Whether  it  ia 
evidence P  most  come  afterwards;  and  if  yen 
^  according  to  the  rigour  of  law,  wtlh  eidsnie 
sion,  it  most  be  read. 

Mr.  Prtre.  I  did  not  design  to  troable  ywi 
hi  this  matter:  but  the  doctrine  laid  dean  bw 
eome  men  of  our  gown,  sorpriaes  me :  it  la 
only  an  argumeat,  3iat  the  cemrt  bebw  ought 
to  admit  thii|  paper  to  be  read  j  but  there  is  n^ 
precedent  shewed,  nor  convaicing  reaaon  given^ 
why  the  courts  should  admit  it.  The  qanf»m 
is.  Whether  an  information  tafctn  before  a  tua- 
tiee  of  peace,  ought  to  be  read  here  P  Ifitbe. 
to  introduce  a  new  law,  and  make  a  new  crime, 
then  you  make  a  new  sort  of  cvidenea ;  bat  if 
thia  w  a  erime  egainat  an  actef  parlounsnt,  or 
law  in  being,  then  you  anist  take,  the  evideBa» 
the  law  doth  afford  yon,  in  the  nature  of  tk» 
crime.  TbeehatgehereisaduNrgeof  traasoii 
against  a  known  law :  bat  tke  grrat  sigmnent 
ia,  this  is  an  extraordinary  oflbnca ;  that  sir  J« 
Fcuwiek,  or  his  fedy,  had  a  hand  in  sending 
Ckiodman  away:  itisamislaka;  asal  offerioy 
one  thing  that  is  not  evidciMa,  brings  ns  Oa 
another  ^  the  evidence  of  GIsncy 's  tomperiD|f 
with  him  :  captain  Porlw  does  not  say,  that  snr 
J.  F.  mnployed  hui  r  only  that  Ckmoy  said  so»- 
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whicfaU^  •  beatMy^aiid  that  m  do  efMeooe, 
UBten  Clancy  wai  at  the  bar,  aod  woohl  aay 
it.  Id  the  oext  plaw,  it  ia  taid;  That  there 
was  A  tampering  by  a  aoliehor:  what  ia  that? 
Is  it  DOt  Daturaffor  a  solicitor  to  say,  Is  there 
aay  objections  to  soch  a  witaessf  fsitDOl 
natural  for  htm  to  lessen  his  reputation  if  he 
caoP  Now  you  would  hare  a  copy  of  ao  in- 
IbnnationtobeeTidence.  It  is  said  it  ia  tanta- 
nouut:  if  so,  then  the  courts  of  Westminster 
ooght  to  intermeddle  with  it,  sod  not  this 
house.  A  noble  lord  mentioiied  to  you  the 
law  of  nature,  the  law  of  nations,  and  the  law 
of  God ;  but  he  forgot  one  taw,  which  was 
most  msterial,  and  that  is  martial  law ;  which 
if  he  had  said,  does  justify  the  taking  away  a 
maD*s  life  upon  extraordinary  evidence,  he  bad 
said  right 

Mr.  Speaker.  The  question  is  this.  That  the 
information  of  Cordel  Goodman,  taken  upon 
oadi,  94th  of  April,  1G96,  be  read. 

Which  question  being  put,  the  house  divid- 
ed. Yeas,  S18.  Noes,  145.  So  it  passed  in 
the  affirmatire;  and  sir  John  Fen  wick,  and 
the  oounsd  and  solicitOFS  oa  both  sides,  were 
called  ia  again. 

Mr.  Speaker,  Gentlemen,  sinoe  you  with- 
drew,  the  house  have  considered  of  the  matter 
upon  which  you  did  withdraw,  and  they  have 
thought  fit,  that  the  information  of  Cordel 
Goodman,  taken  upon  oath  before  Mr.  Vernon, 
24th  of  April,  1096,  be  read. — Clerfc,  read  it. 

Clerk  of  the  House  of  Commons  reads.<— « 
This  is  signed,  Cordel  Goodman,  and  sworn 
S4th  of  April,  1696,  before  James  Vernon. 

**  About  two  years  since,  or  better,  I  under- 
stood col.  Plwker  was  resident  here,  in  order  to 
engage  several  people  for  the  service  of  king 
James ;  and  capt  Porter  told  me,  he  had  a 
BBind  to  see  me,  which  he  accordingly  dkl ; 
where  he  toU  me,  there  would  be  an  invasion, 
and  king  Jamea  would  be  restored ;  and  that  in 
order  to  it  be  had  commimion  to  levy  men,  and 
to  grant  out  subordinate  commissions  for  a  regi* 
ment  of  horse,  and  did  ask  if  I  would  aooepl 
of  one,  which  I  aocordio^y  did.  He  likewise 
said,  he  would  see  me  a«  often  as  he  could ; 
and  that  capt  Porter  and  I  should  reoeivo  di- 
leotioBs  from  him,  from  time  to  time,  upon 
levml  meetings;  and  having  received  my 
commiasion,  I  understood  what  captains  were 
to  be  in  the  regiment ;  which  were  captain 
Porter,  sir  William  Parkyns,  Mr.  Cbamock, 
sir  Hugh  Smitfason,  Mr.  Higgens,  and  myself; 
and  one  Mr.  Witheringtoo,  to  be  lienteiumt 
cohwel. 

**  The  ooromissioiM  were  to  be  blank  when 
they  were  to  be  delivered,  and  to  be  filled  up 
by  the  captains,  he.  I  then  came  acquainted 
with  Mr.  Chamock  and  sir  W.  Parkyns ;  and 
by  them  and  Parker^  capt.  Porter  and  I  were 
informed,  that  there  was  a  great  body  of  hone 
to  be  ready  in  the  north ;  but  though  I  adced, 
yet  they  never  named  anv  persons  lo  me,  but 
■aid,  it  was  safficieiit|  I  soould  receive  oidcrsy 


and  a  roD  to  mard^  to  rendesvous  n^n  occa- 
sion ;  and  indeed  I  did  not  much  press  it,  be- 
cause I  dkl  gaiiier  there  were  a  great  many 
concerned  ;  and  at  thb  tifne  capt  Porter  and  I 
took  a  houee  in  the  Chaae,  with  stables  and 
bams,  fit  for  boMing  horses,  and  as  a  fit  place 
to  meet,  upon  orders  given  us  to  msroh,  which 
were  then  daily  exposed. 

**  8ome  time  after  thbool.  Parker  was  taken, 
and  being  committed  to  the  Tower,  he  made 
his  escape ;  and  after  that  I  saw  him,  and  then 
ho  toM  me,  be  would  be  aure  to  correspond 
with  me  aod  Porter ;  and  I  should  receive  his 
letters  of  Mr.  Chamock  or  Mr.  Johnson,  and  he 
accordingly  did;  and  in  his  letters  he  still  gavo 
us  hopes,  and  said,  he  would  certainly  send  m 
notice  to  be  in  readiness  time  enough,  to  be 
serviced»le  to  the  design  of  the  invasion. 

«•  The  last  letters  I  raceived  from  Parker 
gave  me  advice,  That  he  doubted  not,  but  the 
cause  wouM  come  to  a  bearing  at  this  Easter 
term ;  and  he  should  write  no  more,  but  bring 
the  orders  himself:  Upon  which  I  went  to 
Charnodc,  and  he  told  me  he  did  expect  him 
here  in  a  short  time :  But  always,  or '  most 
commonly,  in  his  letten,  he  told  me,  for  a 
sign.  That  when  the  Toulon  fleet  shoald  join 
the  Brest  fleet,  I  might  certainly  depend,  that 
we  should  be  invaded  here. 

**  During  these  transactions,  'cspt.  Porter 
cofuplained,  that  something  he  wss  sending  to 
Lancashire  had  miscarried ;  he  desired  me  to 
set  by  two  boxes,  which  I  looked  not  into,  but 
supposed  them  to  be  arms,  and  I  dkl  set  them 
by  for  him :  I  had  not  bought  any  arms,  but 
had  bespoke  some  of  one  Perry,  a  gunsmith, 
who  said,  I  should  have  them  at  a  week's 
warning. 

**  After  Parker's  having  aaade  bis  escape, 
and  getting  into  France,  Mr.  Chamodc  came 
to  me,  some  time  before  the  kingHi  going  to 
Flanderi,  and  ssid,  he  had  something  to  pro- 
pose to  me ;  and  desiivd  roe  to  go  along  with 
Dim,  which  1  did ;  and  he  brought  me  to  one 
Mr.  Waugh,  who  said,  he  expected  a  commts- 
siun  from  king  James  to  seize  king  William ; 
accordingly  we  went  to  the  Choeohte  House 
in  St.  James's  street;  and  after  some  discourse 
about  the  commission  he  said  he  expected,  we 
appointed  another  meeting  at  that  place,  and 
adjourned  from  thence  to  my  honse  in  Brown - 
tow  street,  where  was  present,  Mr.  Chamock, 
Mr.  Porter,  Mr.  Waugh,  major  Matthews, 
and  Mr.  Dooelagh;  The  sol^ect  of  our  dls« 
conne  was,  about  the  surpnzing  and  aeisiuff 
the  king,  as  he  came  fiwm  Richmond ;  ana 
after  several  ways  proposed  to  that  purpose,  I 
particularly  asked,  supnoee  that  the  long  were 
in  our  power,  what  then  f  For  we  ought  16 
have  regard  to  aome  end  or  other  in  such  an 
undertakinij ;  for  I  was  not  willnig  to  ofler  any 
tiling  to  hui  person.  Mf.  Waugh  said,  w« 
might  have  a  coach,  and  convey  nim  away; 
and  he  said,  he  was  assured  of  a  fort  to  be  de» 
livered  to  him,  and  put  into  hb  handa  (to  the 
best  of  my  remembrance  it  was  Deal),  whicli 
mighf  give  us  shelter  till  vre  night  finn  oppor- 
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tuoity  to  oarry  him  into  France  by  thiMiiig, 
I  muat  coDfesBy  I  did  lee  rery  litde  probability 
in  what  be  iaul ;  neilher  did  I  believe  tbat  be 
Svoaid  receive  any  sncb  commission,  as  be  said 
he  expected:  (For  about  two  years  since,  I 
remember  I  saw  sir  George  Bardey,  witb  col. 
Foootain,  and  Mr.  Porter :  sir  George  was  tben 
tfobg  over  to  France,  and  it  was  tbe  onlv  time 
tbat  ever  I  saw  bim  ;  and  tben  captain  Porter 
and  I  did  desire,  tbat  if  kin^  James  desired 
any  sach  thing  as  seizin|(  king  Wflliam,  he 
would  send  over  a  commission,  and  a  pardon 
withal  in  case  of  an  accident ;  which  message 
sir  George  carried  over,  and  king  Jam^  refos* 
ed  to  send  it)  However,  we  bad  another 
meeting  after  that  at  my  boose,  by  which 
time,  be  said,  be  would  shew  os  tbe  oommis- 
non,  and  facilitate  the  design;  it  was  at  a 
house  bebiod  the  Temple,  wbere  the  aforesaid 
confpany  met,  and  Mr.  Waugh  brought  with 
him  one  Mr.  Hays,  ybo,  he  said,  could  fur- 
nish us  with  a  ship  which  would  be  ready  to 
transport  us  after  we  bad  seized  tbe  king ;  but 
upon  discourse  witb  Mr.  Hays  we  found  that 
the  demands  were  so  exorbifont,  and  not  in 
possibility  of  being  complied  withal ;  and  be- 
sides, no  order  nor  commission  being  produced, 
we  did  desist  then;  for  captain  Porter  and 
mi^or  Matthews,  and  I,  did  declare,  we  would 
not  meddle  without  sight  of  tbe  commission. 
After  this  capt  Porter  and  I  talked  of  bavinjjr  s 
▼essel;  and  sending  Le  Rue  and  Cbarnock 
about  \t  We  met  at  the  Fouotain  bv  the 
Temple  Gate,  and  sir  W .  Parkyns  was  there ; 
and  durinff  the  time  of  our  being  there,  one 
called  sir  William  out,  and  sir  William  called 
out  Porter,  who  came  in,  and  said,  there  was  a 
gentleman  that  could'  help  us  in  this  affiiir; 
who  be  was  I  know  not ;  I  believe  captain 
Porter  may,  for  1  saw  him  not:  But  all  this 
proved  ineffectual,  for  the  king  went  away  sud- 
denly, and  no  commission  ever  came.  And 
by  letters  from  France,  I  understood  king 
James  was  angry  that  they  used  bis  name  to 
what  he  had  not  promised  ;  and  Porter  and  1 
wrote  over,  by  bis  order,  tbe  truth  of  the  whole 
matler. 

'*  Some  time  after  this,  captain  Porter,  the 
earl  of  Aylesbury,  sir  John  Freind,  sir  Wm. 
Parkyns,  and  sir  J.  Fenwick,  and  others,  met 
about  sending  over  some'  proposals  to  king 
James,  to  expedite  an  invasion  ;  and  likewise 
captain  Porter  said,  it  was  proper  I  should  be 
there,  for  he  bad  engaged  for  me.  I  told  him 
I  would  come;  and  at  the  KingVHead  in 
Leadeoball-street,  I  found  the  persons  above- 
named,  together  with  my  lord  Montgomery, 
and  one  Mr.  Cook. 

"  The  effect  of  their  consultation  was,  the 
sending  Mr.  Cbarnock  witb  a  message  to  this 
purpose ;  tbat  if  the  king  of  France  oodd  spare 
sncb  a  number  of  foot,  and  so  many  dtagoons, 
amounting  to  about  IS  or  15,000,  or  there^ 
aboals  in  all,  tbat  then  upon  notice  given,  that 
every  particular  man  there  was  to  furnish  such 
a  number  of  horse,  some  more,  some  less,  to 
be  ready  to  succour  the  forcoa  froa  Fninoo 
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when  landed.  Mr.  Cbarnock  wont  and  ro* 
tttmed  with  a  refusal,  tbat  forces  could  not  \m 
spared :  sir  John  Freinil  and  my  lonl  Aylesbury 
were  of  opinion,  that  if  king  James  woijdd  vcn* 
ture  hither  with  some  sauill  retinue,  he  had 
friends  enoogh  to  appear  for  him,  without  any 
ibreiffn  forces ;  but  tiiat  was  held  in  doubt. 

*<  I  used  afterwards  to  see  my  lord  Ayles* 
boiy  ;  I  always  asked,  what  news  he  heard  f 
He  said,  when  be  received  any  orders,  ht 
should  know ;.  for  he  having  been  in  Fcanct 
(as  he  did  not  deny)  I  sopposed  him  not  to  bo 
ignorant  of  what  was  intended. 

'*  And  to  the  better  facilitating  an  invasioD, 
nr  J.  Fenwick  used  to  send  over  a  list  of  the 
fiiroes,  and  how  they  were  quartered,  and  what 
were  in  garrison,  and  what  ocherways  disposed 
of:  he  baviug*  made  a  mistake  in  the  aooouBt| 
Parker  did  by  letter  desire  me  to  try  if  I  could 
procure  such  an  account  ^  which  I  accordingly 
did  of  one  Gibson,  a  clerk  in  tbe  oflioe,  and 
sent  it  over  ftequently. 

<'  After  the  escape  of  Parker  out  of  the 
Tower,  sir  J.  Fenwick,  when  I  asked  bim  bow 
be  got  away,  and  how  much  money  was  given  P 
he  sakl,  SCO/,  promised,  and  SOOi.  given ;  for 
when  a  person  came  in  and  told  him  he  had 
brought  him  liberty,  and  was  to  have  900/.  be 
replied,  You  shall  have  300/.  and  it  was  made 
good  to  bim  afterwards. 

<*  COROBL  GOOOMAN.'* 

*^  Mach  about  the  same  time,  I  used  now 
and  tben,  with  captain  Porter,  to  be  with  sir 
John  Fenwick,  and  it  was  agreefl,  that  if  Parker 
should  not  bring  us  timely  orders,  tbat  what 
forces  we  could  bring  in,  (viz.  Porter  and  I) 
we  were  to  take  orders  from  sir  John  Fenwick ; 
this  we  offered  bim,  and  he  kindly  aceepted : 
and  then  be  said,  tbat  he  believed  most  of 
my  lord  Oxford's  rmroent  would  go  to  king 
James;  when  I  told  Mr.  Paradise  had  pro* 
'  mised  to  bring  in  seven  or  eight  to  me,  and  that 
Mr.  Aynsworth  was  to  bring  in  twenty;  and 
Parker  bad  said,  if  I  made  it  thirty,  it  was  suffi- 
cient for  me.  As  to  the  keepwg  the  horses,  sir 
John  said,  it  was  dangerous,  and  they  would 
certainly  be  seized ;  but  the  best  way  was  to 
have  a  fist  of  what  horBOs  were  in  sod  about 
tbe  London  stables.  Captain  Porter  ahd  I  sent 
aeeordingly  to  view  the  stables.    I  sent  Mr* 

Rpybongh,  and  Captain  PMer  sent Cran* 

bom,  and  they  took  an  account. 

*«  CoBDKL  Goodman.** 

Jurat.  S4  April,  1606.    . 
Coram  me,  Ja.  Vesiioic. 

Seij.  OoM.  Now,  Mr.  Bpejter,  if  JroU 
please,  we  will  call  some  of  the  grand  jury  that 
will  give  you  an  account  what  evidttice  they 
fimnd  the  hill  upon.— Mr.  Gracedoe,  Voo  were 
000  of  the  grand  jury  that  found  thb  Sill  P 

QracedU€.   Yes,  Sir, 

SirT.  Poayi.  This  is  so  far  frOm  being  evi« 
deuce,  that  I  thmk  it  is  the  oath  of  tbe  grand 
jury,  that  tbcy  shall  not  disckise  or  discover 
the  king's  secreta.  The  bill  of  Sndiotment  is 
but  in  aoeuiitiott.    A  bllLof  iudiGtBtnt  eannol 
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be  giren  in  ef  idenoe  agamsC  a  min  for  the  Inst 
erifiie  soever.  It  caiiiiol  be  giteb  in  eridenoe 
to  be  credited,  bKauae  it  is  but  ao  accusatioQ ; 
and  by  consequence,  *  wbateTer  any  witness 
says  at  tbat  time  can  go  no  farther.  Wben  a 
person  comes  npon  bis  trial,  tbey  cannot  so 
mncb  as  resort  to  any  thing  tli^t  is  sworn  |ie- 
lore  the  grand  jury,  nor  m3ke  ose  of  it. 

8ir  B.  Shower.  We  famnbty  oppooe  this  evi- 
dence ;  because  the  gentlemen  can  give  no  In- 
stance in  their  reading  or  observation,  tbat  the 
testimony  tbst  hath  been  given  before  a  grand- 
jnry,  hath  been  given  in  evidence  to  afietitjiiry : 
and  it  is  part  of  the  oath  of  a  grand  juryman, 
that  it  should  not  be  disclosed.  We  do  not  sav, 
it  will  bmd  yonr  Honse ;  but  I  hope  it  will  be 
evidence  to  you,  tbat  it  is  not  agreeable  to  the 
rules  of  law. 

Mmhen.    Goon,  goon. 

Mr.  Speaker.  BIr.  Gracedae,  tifin  yoo  give 
the  House  an  account,  who  were  the  witnesses 
before  yoo  upon  finding  the  bill  ? 

Gracedue,  The  witnesses  before  us  were 
captain  Porter  and  Bfr.  Goodman. 

IVr.  Speaker,  Can  you  remember  so  wdl,  as 
Id  give  an  account  to  this  House  of  what  evi* 
dence  Mr.  Goodman  gave  P 

Graetdue.  Ye9j  1  think  I  can.  When  be 
came  before  ns,  he  told  us,  that  he  was  at  a 
meeting  at  the  King's  iMsd  in  Leadenhall 
street,  where  there  was  nr  J.'  Fenwick,  mv 
lord  Mon^meiT»  capt.  Porter,  Mr.  Cfaamock 
and  others  ;  and  the  nusiness  was  to  send  Mr. 
Cbampck  over  to  France,  to  procure  mento 
invade  this  kingdom ;  and  8,000  loot,  and  S,000 
korae  was  pro|MfMi.  He  told  us,  the  result  of 
that  consult  was,  thai  if  France  would  supply 
8,000  ibot  and  S,000  hone,  it  wonkl  bea  tuifi- 
eient  power  to  come  over ;  and  thai  they  wouU 
Mpply  2,000  horse  among  themadves.  Upon 
which  Chamock  replied,  gentfonwn,  yon  send 
me  over  upon  uncertainties ;  tou  say,  you  will 
supply  9,000  horse ;  but  nnleas  yon  give  me 
some  assurance,  I  cannot,  nor  vriu  I  go.  And 
the  questk>n  was  proposed  to  all  of  diem,  if 
tbey  would  make  (food  their  proportion  ;  and 
they  promised  singly.  Says  I,  did  sir  J.  Fen- 
wick promise?  And  he  said,  Yes.  Gh^s  I, 
did  my  lord  Montoomery  ?  And  he  sai^,  Yes. 
He  was  asked,  who  else  ?  But,  says  he,  it  is 
not  a  question  for  you  to  ask  ns ;  and  fbr  that 
he  referred  himself  to  me :  for,  he  said,  he  was 
not  bound  to  answer  further,  having  proved  the 
indictment . 

Sen.  LoveL  We  desire  Mr.  Joshua  Meade 
may  be  asked  to  the  like  purpose.  Were  you 
one  of  the  jury  tbat  found  the  bill  against  air 
John  Fenwick  f—JUWuie.  Yes. 

Mr.  Speaker,  Pray,  who  were  the  irttnsses 
before  you  uuon  fincflng  of  the  Bill  P 

Meade.  There  wiis  captain  Porter,  and  Mr. 
Goodman,  Sir. 

Mr.  Speaker.  Can  you  r^ember  what  Mr. 
Goodman  testifiin]  then  ? 

Meade.  Mr.  Goodqmn  did  then  testify,  that 
air  JTobn  Fenwick,  My  lord  Montgomerv,  &c. 
jrere  at  the  King^s  tiead  tavern  in  Leaiwfcall 


;  and  Chamod  and  the  vest  theiedid 
oonsnit  howtobnnghi  tfieir  eld  master;  as  to 
Chanio<^,  that  they  agreed  to  send  kim  over 
to  king  James,  to  Itnow  whether  the  FVench 
Idng  could  finrnish  them  with  8,000  Ibot  and 
S,000  horse,  and  that  they  would  endeavonr  to 
meet  him  with  S,000  home.  Hereupon  Char- 
nock  (Goodman  said)  put  it  to  every  man  of 
them,  to  know  if  they  were  all  of  one  nind  f 
And  they  all  said  tlrey  were.  This  be  did 
prove,  and  this  is  aNI  can  remember. 

Serj.  LarveL  We  have  nnniv^  more  to  the 
same  purpose,  if  the  House  think  fit  to  hear 
tbte. — Members.  No,  no. 

Seg.  Gould,  We  will  go  thus  much  fbither ; 
that  JXfKm  the  trial  of  Mr.  Cook,  wherem  there 
was  evidence  given  bv  this  geotleman,  and  in 
that  this  gentleman  tnat  is  uie  prisoner  at  the 
bar  was  particularly  named  to  be  conoemed, 
we  will  call  them  that  were  preaeot  there  at  the 
giving  of  the  evidence :  but  first,  we  desire  to 
read  the  record  of  Cook's  conviction 

Thereupon  amotion  was  made  fbr  the  oohnsel 
to  withdraw ;  andbemg  withdrawn,  a  motion  was 
made  fbrcandles,  which  paawd  in  the  affirmative 
without  a  division,  in  resard  it  bdn|^darfc  with* 
out  candles,  tiiere  could  be  no  motion  made  fbr 
adjourning  the  debate,  or  remanding  the  pri- 
soner. 

Afterwards  a  motion  bdng  made  for  adjourn- 
ing the  House  till  tomorrow  morning,  the 
hmise  divided.  Ayes,  141.  Noes,  16S.  And 
soft  passed  in  the  negative  ;  and  sir  J.  Fen- 
wick, and  the  counsel  and  solicitors,  were 
brought  in  affainto  the  bar. 

Sir.  Speaker.  Mr.  Serjeant  Gould,  the  last 
evidence  you  were  about  to  offer  was,  that  of 
the  record  of  Mr.  Cook. 
'  Sir  T.  Famyt,  Mr.  Speaker,  we  oppose  that 
being  offered  as  evidence ;  as  I  understand  it, 
they  are  going  to  give  in  evidence  a^inst  sir 
John  Fenwick  what  was  sworn  against  Mr. 
Cook ;  that  is  not  admitted  in  the  courts  below ; 
for  according  to  that  method,  the  trial  of  one  in 
the  company  would  be  the  trial  of  all  the  rest. 
This  was  never  allowed  in  any  other  case,  and 
I  hope  you  will  not  allow  it  here. 

Sir  B.Shoa>er.  The  indictment  is,  that  they  did 
consult  together,  but  their  crimes  are  several ; 
if  they  had  been  mentioned  in  one  indictment, 
and  ode  had  been  tried  at  one  time,  and  the 
other  at  another,  it  would  not  hhve  been  altoweil 
that  they  should  give  in  evidence  against  the 
one,  what  had  been  sworn  against  the  other  ; 
fbr  thotfgh  their  charge  is  by  the  same  witness, 
and  for  a  fact  done  at  the  same  time,  yet  the 
defence  of  the  parties  may  be  different ;  and  it 
(stnnot  be  expected  that  we,  on  the  behalf  of 
sir  John  Fenwick,  are  prepared  to  give  an  an- 
swer, in  reeMfA  of  any  tbing  that  was  sworn 
against  Mr.  Cook. 

JAr.  Shaker,  Mr.  Serjeant  Gould,  yon  hear 
Ike  exception. 

thtj.  GoHld.  We  hope  in  this  else  we  shall 
go  oh  with  our  evidence,  as  offered  and  pro- 
posed to  this  House«  These  genUemen  have 
jnade  their  obj^ons,  as  if  tbey  were  beto  win 
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tb«  inferior  ooortt;  bat  we  are  bert  now  before 
you  io  « i^lutiaeDtaiy  «rey ; and  what isthat 
wbichbriiigBiie  here,  bulJbecauaetbereta  a  wit- 
Benmlbdimwnby  artifice,  so  that  we  canoot  pro* 
dnceliiin  P,  And  therefore  we  come,  and  hum- 
blj  a^pl^  ourselree  to  this  hoBoareble  Houae. 
Now,  $ir,  vou  are  judges  of  the  loethod  of 
ooBuqg  at  toe  truth,  and  suppljtug  that  defect: 
if  we  could  produce  him,  tliere  would  bean 
end  of  the  OMtter  ;  hut  in  this  ease  we  are  in 
tlie  jadgmeat  of  this  hoaouraUe  house,  %t ba- 
ther we  shall  not  give  such  evidence  as  he 
liaih  given  ujpon  his  oath,  though  in  ether  cases 
it  is  eot  admitted? 

9«Q.JjofocL  When  we  produce  the  record  of 
convictioa,  we  only  produoed  it  to  shew  you 
there  was  such  a  trml;  and  by  that  means  to  let 
tts  i0|  to  shew  you  what  was  sworn  by  JUr. 
Goodman  at  that  trial. 

Then  upon  the  motion  of  Gd.  OraOville  and 
-flirtl.  Temple,  sir  J.  Fen  wick,  and  the  coun- 
sel and  sohcitors,  withdrew.  .     ^ 

Sir  Jt.  TempU.  If  I  did  not  believe  whatia 
now  offered,  is  whet  was  never  offered  before, 
and  of  dangerous  ooosequence  to  every  one 
liere,  I  would  not  have  troubled  you  at  tliis 
tioseof  niffht.  There  has  nothiiur  lieen  offered 
that  this  hath  ever  been  done.  They  say,  it 
JuUh  not  been  done  in  inferior  courts :  pray, 
let  usseeif  ever  it  hath  been  done  in  parlia- 
sneot,  that  what  was  given  in  evidence  at 
anotbec  trial,'  should  he  given  in  evidence 
against  another  person  here,  when  this  nenmn 
was  not  by,  and  had  no  opportunity  to  defend 
iiimself  agaioit  it  5  I  am  sure  it  was  never  done 
yet 

Sir  21  Mompesson.  This  gentleman  com- 
plains this  was  never  done.  When  the  duke 
of  Monmouth  was  impeached,  the  bill  was 
read  three  times  in  one  dav,  and  that  gentlo- 
man  oaoved  for  the  impeacnmenti 

Sir  ^  I'tmpU*  Here  were  three  wihiessea 
that  did  declare  they  aaw  him  in  actual  rebel- 
lieo,  at  the  head  of  an  army ;  but  I  hope  I  am 
not  to  anawar  for  all  the  proceedings  taen. 

Col«  Crentfi/k.  When  I  saw  them  j^oiag  on 
to  make  use  of  that  m  evidenoe,  which  was 
ncv^  allowed  ia  any  court,  I  thought  I  ought 
to  move  for  them  to  withdraw.  1  ahall  not 
give  my  opnsent  to  have  it  read,  until  some* 
body  satisfies  me  it  is  good  evidence  against 
air  J.  Fen  wick.  1  cannot  see  how  you  can 
admit  this  for  evidenoe:  are  we  to  read  all 
the  trials  that  are  upon  this  plot  f  therefore 
I  desiie  you  will  bid  them  produce  what  ia  evi- 
dence i^inst  sir  J.  Fenwick,  and  not  to  trifle 
with  you. 

Sir  T.  LUtUion.  If  you  proceed  in  this 
manner,  I  know  not  when  you  will  have  done. 
'Sbcy  do  not  tall  you,  they  produce  this  as  evi- 
dence sgaiast  air  John  Fenwick ;  nor  do  I  take 
thia  to  be  the  only  evidence  lo  prove  him  guilty. 
If  netbintf  but  exact  proof  would  have  aatior 
fledy'this  mil  would  not  have  been  broqght  in: 
but  this  is.te  make  as  good  proof  aatlwnatvif 
^  the  ttiing  fr'dl  bear.  You  haw  beard  saveml 
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things  helbre,  in  relatkm  to  Goodman,  tliat 
posvUy  might  striciiy  be  00  more  evidenoe 
against  sir  J.  Fenwick  than  this  ;  as  Good- 
roau*8  being  withdrawn.  Firat,  they  offered  tp 
prove  that  he  was  gone ;  that  it  was  suipicious 
that  sir  J.  Fenwick  was  privy  to  his  going : 
whvdid  you  admit  theevulence  of  what.be 
said  to  the  graodjury  ?  What  is  this,  hut  tp 
give  evidence  of  what  he  said  to  the  petit  jury, 
wherein  |he  grand-jury  and  petit-uirr  have 
both  believed  Em?  ■—  -^  J 

Mr.  HarU^.  I  think  if  you  had  opme  to 
one  determination  beibveypu  had  entered  upon 
this  matter,  you  bad  very  much  shorteni^ 
your  business  i  that  is,  that  you  wouM  not  ex- 
pect such  proof  as  is  neoemary  at  law ;  and 
it  may  be,  if  yon  wouhl  come  to  it  now,  i|t 
would  save  you  time :  for  I  (nd  by  the  ooun- 
ael,  that  what  ia  sworn  against  another  man,  at 
another  time,  would  not  be  evidence  at  law 
against  the  prisoner  $  and  I  believe  if  be  shoold 
except  to  a  jury- man,  becauae  be  wi^  upon 
Cook's  trial,  it  would  not  be  allowed  as  a  good 
exception,  and  he  would  be  told,  he  waa  no  way 
conceroed  in  another's  trial. 

Mr.  Howi^  It  is  a  straage  sort  of  evidence 
thai  is  ofiered  here,  and  it  is  a  stran|[e  way  of 
bringing  it  in.  The  boose  made  nothu^g  lately 
of  hear-say,  and  yet  now  hear-ny  must  he 
token  fur  evidence.  I  have  beard  that  the 
grand -jury  toke  an  Oath  not  to  discover  what 
was  sworn  before  them  ^  tbia>  since  the  grand- 
iury  have  sul^ted  themselves  to  (yet  yott 
have  brought  them  here  as  witnesses  to  give  an 
account  ofwhat  was  sworn  before  them,  which 
I  am  afcaid  is  abroach  of  theii:  oath^,  it  ahall 
make  me  give  less  credit  to  what  they  say. 
We  are  here  to  attaint  a  roan,  but  we  must  not 
talk  of  proof;  that  is  a  strai^  thing !  I  am- 
sure,  if  you  do  not  And  it  with  proof,  it  would 
be  against  proof.  Shall  I  be  plain  with  you  F 
I  question,  tf  this  house  had  heard  what  uood- 
man  sworn  at  that  trial,  and  what  waa  alledged 
airainatit,  whether  thia  hoiise  would  have  been 
of  that  jury 's  mind :  for  I  haw e  heard  that  two 
or  three  did  swear,  he  was  not  at  the  place  at 
the  time  he  swore  ha  was,  as  plain  as  a  negative 
could  be  sworn. 

Mr.  Harcowi.  If  yon  please  to  let  tha 
king*s  couusel  go  on  upon  this,  you  will  save  a 
great  deal  of  tim^  and  prevent  any  exception 
to  any  evidence  anerwards:  lor  it  is  not  in  the 
power  of  man  to  ofier>ny  thing  toore  absurd. 
I  don't  bc*lieve  that  .ever  any  man  heard  of  sock 
a  thing  offered,  that  a  record  shoold  be  given  in 
evidenoe  againat  a  men,  that  is  90  manner  of 
party  to  the  record : .  1  am  suie  never  any  snelb 
thing  was  attompted  befiwe.  As  fo  the.  other 
thiags,  vou  had  something  ofierad  that  made 
it  aeenMOttbtful  how  fiir  yon  shoukl  give  credit 
to  them,  Upon  those  matlcm,  the  counsel  at 
the  bar  for  toe  king  told  yes,  that  there  waa, 
aome  pretence  that  it  waa  law,  and  practiaed* 
below,  and  a  book  was  produced  to  justify  it : 
but  in  this  caae,  if  there  be  book,  practice,  pre* 
cedent,  or  any  thing  to  justify  it,  I  will  ait 
down.    The  anawer  made  it  left  times  wofses 
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the  feoOemaa  said,  be  wooM  not  have  the 
record  re^,  but  opoa  that  record  to  prove  what 
was  Bwom  at  the  trial :  why,  does  that  coocem 
anv  person  in  the  world  but  Cook  ? 

•Lord  CuiU,  If  the  worthv  gentleman  that 
spake  last  bad  made  out  all  bis  propositions 
with  ,  clearness,  equal  to  the  assurance  with 
whicii  he  SMerled  them,  they  would  have  more 
weinffat :  but  1  will  say,  that  which  he  Iwth  as- 
serted does  not  appear  to  me  so.  I  take  this 
to  be  the  same  thing,  in  some  measure,  debated 
ever  again.  Ii  hath  been  told  you,  that  this 
boose  are  to  give  their  judgment  in  a  matter  of 
great  importance ;  and  therefore  I  think  it  is 
fit  that  all  the  whole  matter  should  be  laid  be- 
fon  them ;  when  that  is  done,  they  only  are 
the  judges  of  what  weight  it  is. 

Mr.  Siomu.  1  go  along  with  those  ^[entlc- 
men,  that  tbis  is  no  sort  ot  evidence  agamst  sir 
J.  Frnwirk :  but  our  qoestion  is  about  a  witness 
that  is  withdrawn,  and  to  know  what  he  said, 
and  how  ho  was  believed  wlien  he  was  here. 
How  beis  gone,  we  have  seen  already  ;  and 
therefore  tboo^h  I  think  the  verdict  against 
Cooky  nor  nothing  of  that  can  be  given  in  evi- 
dence against  sir  John  Fen  wick;  yet  if  he 
bath  wiUidrawn  the  witness,  and  the  crrdit  of 
him  is  at  stake,  as  you  have  heard  evidence  of 
what  he  said  upon  oath  before  the  trial  came 
4m,  by  the  same  reason  you  may  hear  what 
he  said  at  the  trial. 

Mr.  Pelhmn,  I  think  it  would  shorten  our 
debates,  if  we  were  tmly  satisfied  about  what 
we  are  a- doing,  that  we  are  trying  sir  John 
Fenwick,  as  we  are  tobl  at  the  bar ;  he  called 
it  a  trial,  and  it  is  a  trial.  I  roost  confers  1  was 
in  hopes  I  should  never  sit  in  the  House  of 
Commooa  to  try  any  body ;  I  did  not  think  it 
the  hosinesa  of  us ;  if  I  liad,  I  would  not  have 
come  hither :  bat  ainee  we  are  oome  into  it, 
ia  any  thing  more  nataral,  than  to  eiamine 
whedier  tHb  evUenoe  he  proper,  or  such  evi- 
dence as anyooort  would  albw  of f 

Sir  n^.  wUUaim,  I  suppose  there  is  no 
gentleman  of  oar  nrofesskm  that  hath  seen  any 
feoord^  will  say,  that  this  hath  been  offered  in 
mnyooortof  hiw:  I  believe,  if  be  was  upon 
his  trial  upon  tlie  indictment,  nobody  will 
■ay  it  wwm  be  read  against  him.  Let  us  cou- 
aider  how  many  ini^ents,  that  have  been 
given  hastily  in  the  late  reigtis,  have  been  re- 
yerKd.  What  is  the  reason  that  is  given  for 
it  ?  It  is  for  receiving  that  for  evidence,  which 
waa  not  evidence  in  the  law:  Your  bill  of 
right  takes  notice  of  it. 

Sol.  Gen,  J  did  not  think  tliis  matter  would 
have  held  you  a  quarter  of  an  hour ;   but  if 

Sintlemen  will  debate  npon  the  sanne  matter 
at  bath  been  over-nded  twice  before,  all  that 
la  Co  be  proved  by  thia  record  is,  that  onl^  Peter 
Cook  was  attainted  for  high-treason :  if  the 
counsel  on  the  other  side  would  have  ownefl 
Peter  Cook  to  have  been  attainte<i,  you  had 
sot  been  troubled  to  have  the  recurd  brought 
to  the  table.  Bat  as  to  what  they  say,  that  sir 
John  Fenwick  was  no  party  to  the  recM,  and 
Ihereft^  it  caa  hQ  do  tfHdtnoe  against  him,  I 


snppose  it  wooM  be  evidence  Ihr  hha.  flop- 
pose  Goodman  liad  awom  ha  never  had  been 
at  the  King'a-head' tavern,  woold  not  the  yi- 
soner  have  produced  a  witness  to  prove  vniat 
he  had  sworn  ?  Then  I  wonid  pot  yon  is  mind 
of  a  case,  because  there  ia  a  nicety  m  thia  mat- 
ter without  any  reaaon ;  it  was  in  the  trial  of 
alderman  Comisb ;  be  vras  indicied  and  trM, 
and  the  great  fact  was  in  the  boose  of  one 
Shepherd ;  there  was  a  vritness  against  htm, 
one  Rumsey,  who  swore,  &c.  says  Mr.  Cor- 
nish, be  was  a  witness  at  my  lord  Rosset's 
trial,  and  be  did  not  name  me  to  be  one ;  and 
it  Went  so  far,  that  when  Shepherd  said,  I  waa 
in  (he  room ;  he  stood  op  and  said.  No,  it  waa 
read  before  I  came  in.  Mr,  Cornish  would 
have  produced  a  witnesa  to  have  prored  what 
Rumsey  said :  says  the  court,  we  cannot  ad- 
mit of*  that ;  for  it  does  not  appear  to  ns, 
that  my  loni  Rosael  was  ever  tnsd  lor  high- 
treason  ;  and  there,  upon  that  ahp,  waa  that 
geutleman  destroyed.  I  pray  it  may  be  rend  i 
I  have  given  no  opinion  of  what  force  it  ia,  bat 
I  think  It  dependa  upon  tlie  aame  reason ;  nay». 
you  have  more  reason  to  do  it,  than  any  thing 
you  have  read  to-day. 

Mr.  Price.  It  is  very  much  pressed  that  yoa 
shoukl  resd  thai,  which,  wtien  read,  they  say, 
IS  not  evidence,  but  only  to  introduce  another 
matter.  If  it  be  not  evidence,  upon  what  ac- 
count shall  they  read  it  f  But  if^  it  introdaee 
otiier  eyidenoe,  this  is  an  ingredient  and  part  of 
that  evidence.  Now  suppose  the  record  shooM 
be  produced,  and  they  should  bring  witness  to 
(tay  what  Goodman  swore  at  that  trial :  wnold 
that  be  evidence  f  No  sure,  for  nobody  ever  nre^ 
tends  that  this  hath  been  admitted  either  at  nw, 
or  in  parliament.  By  what  law  ?  By  whatr^le  f 
By  what  measure  of  reason  are  we  lo  proceed 
in  this  boose  P  Ifyou  woold  permit  tobe'nro- 
dnced  a  record  of'^couviction  against  a  tnird 
person,  and  this  to  be  evidence  against  onetlMA 
IS  not  present,  I  think  you  may  as  well  admit 
to  be  produced  a  record  of  the  oonviolioa  cif 
any  other  concerned  in  the  assasshiation.  Bat 
1  stood  up  principally  upon  the  obaei^atioii 
made  at' the  bar,  and  be  put  you  that  which  he 
takes  to  be  a  sinister  case ;  for,  says  he,  sup- 
pose sir  John  Fenwick  hail  brought  thia  record, 
and  made  use  of  it  to  take  off  Goodman'a  testi- 
mony, should  it  not  be  evidence  f  Yes,  no 
doubt  of  it;  and  there  b  the  distinction.  It  is 
one  thing,  where  you  are  to  give  in  a  record  to 
couvict  and  attaint  a  person,  and  another  Uiiag, 
where  it  is  to  prove  a  man  perjored,  and  to 
invalidate  his  testimony ;  for  when  evidence  ia 
brought  against  a  prisoner,  he  bath  no  way  to 
lessen  Iris  evidence  but  what  is  collateral ;  if  ft 
be  u|ion  a  trial  when  another  is  concerned,  if 
the  witness  gave  a  contrary  evidence,  or  the 
party  was  acquitted,  then  the  record  may  be 
made  uae  of  against  the  witness :  but  it  difera 
very  much,  where  you  bring  evidence  to  take 
off  the  credit  of  a  witness,  and  where  TpU 
bring  it  to  convict  or  attaint  a  penon.  The 
case  of  Cornish,  that  tarns  opoa  the  aanw  roa- 
fou,  aod  it  was  only  to  he  OMd  la  tefce  off  th» 
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iMlinioiiyofRaintgr;  Imt  if  this  record  of  the 
oottfictioD  of  Cook  be  brought  to  toy  purpose 
DOW,  it  is  to  seliefy  your  oonscbnoef,  that 
GoodouD  Mf e  a  good  teftimony  at  that  trial ; 
and  I  frooder  the  tetjeaots  should  offer  it,  who 
are  sworn  to  offer  notbiog  ui  violation  of  the 
law. 

Dr.  Oxenden.  If  I  did  not  think  this  mies- 
tion  had  been  determined  before,  I  sboalii  not 
trouble  vou  in  this  debate ;  for  did  not  we  re- 
ceive what  Goodman  deposed  noon  oath  before 
a  juHlice  of  peace  ?  Was  it  read  becanse  it  was 
takes  in  writing,,  or  becanse  it  was  his  evi- 
dence P  Now  they  offer  you  an  evidence  of  hia 
\  that  was  not  put  into  writing,  but  they  will 
Viirove  by  witness ;  what  is  the  difference  ?  If 
^  had  Been  taken  down  in  writing,  it  moat 
hmifihetia  admitted  as  the  same  was  before. 

M  M.  WyvtlL  That  worthy  gentleman  de- 
aired  to  knojv  the  difference,  &c.  lliat  deno- 
nation  was  against  sir  John  Fenwick,  but  thb 
evidence,  tliat  they  offer  now,  was  given 
against  Peter  Cook. 

Alt,  Oen,  You  are  now  opon  a  debate.  Whe- 
ther yott  shall  read  the  conviction  of  Peter 
Cook :  T  do  agree  with  thilse  gentlemen  that 
bave  spoke  of  this  matter,  that  the  conviction 
of  Cook,  nor  any  evidence  upon  his  oonvtetion, 
«an  be  evidence  against  aur  John  Fenwick.  I 
do  not  pretend  that  this  is ;  nor  do  not  belief  e 
that  this  »  oflered  upon  any  such  oonsidera- 
Cioli ;  hot  it  is  one  of  the  alleg^KNis  of  the  bill, 
that  'several  oi  these  gentlmen  were  present 
atthlaoonsnit,  ofwhichsur  John  Fenwick  is 
-  accused ;  therefore,  I  suppose,  the  ooontd  for 
the  bill  did  offer  this  record  to  make  good  that 
aUegatioo,  And  ao  think  it  may  be  properly 
oUbred ;  unless  it  be  admitted ;  I  do  not  aee 
how  it  can  be  made  good  farther;  I  do  not 
think  it  proper  to  examine  to  what  Goodman 
awore  at  Cook's  trial. 

8far  W.  WUlumton.  I  speak  only  to  shew 
my  concurrence  with  the  attorney-general; 
llfr.  Attorney  hath  stated  it  right,  no  lumbt,  as 
to  the  conviction  of  this  person ;  as  Mr.  Attor- 
ns oflers  it,  it  may  be  proper  enough. 

Jfcai^erf.  Call  them  in,  call  them  in. 

Sir  C.  Mnagrave,  I  hear  gentlemen  sav,  call 
them  in :  Do  you  intend  when  you  calf  them 
in  to  read  this  record  f  I  think  the  learned  gen- 
tleman hath  stated  it.  that  it  ought  not  to  be 
read  as  evidence.  Now  the  counsel  for  air 
John  Fenwick  said,  the^  hoped  you  wouM  not 
sailer  it  to  be  read  as  evidence  against  the  pri> 
soner:  I  never  heard  the  counsel  sav*  that 
€Mk  was  not  attainted,  nor  ever  heard  that  any 
man  did  doubt  it ;  then  if  it  be  no  c6ntroversy 
between  the  counsel,  .to  what  end  is  it  brought 
hither  P  Do  von  think  that  the  steps  that  are 
urged  to  be  taken  in  this  case,  will  not  be  a  pre- 
•  *ced<»t  for  posterity  7  1  take  it  that  therels 
great  deal  of  diflerenoe  between  the  paper  you 
Sava  read  and  this  record  ;  and  therefore,  if 
you  oJl  in  the  counsel,  1  hope  yon  will  not 
gratify  them  in  readin|f  of  it. 

Mr.  JBi  Barky,  Before  yoo  call  the  counsel 
iuj  I  btliBilify  tivyosa  it  to  yoa  to  consider  to 


what  porpoae  this  record  should  be  read ;  if  as 
evidence,  yon  overthrow  all  the  coarse  of  proof 
that  ia  setued  by  the  common  law,  and  ittatuta 
law ;  for  it  hath  been  in  all  trials  opposed,  to 
^ve  in  evidence  that  which  is  improoer,  because 
It  should  not  influence  the  jury,  i  would  not 
have  it  said,  that  under  the  reign  of  king  WiU 
liam,  any  thing  was  done  contrtury  to  Uie  law 
and  constitution  of  the  nation.  There  hath 
been  an  instance  given  of  the  trisJ  of  ,Bfr. 
jDomish,  though  that  case  does  not  come  up  to 
it:  but  we  know  what  was  done  in  those  reigns 
hath  been  justly  reflected  upon  ;  and  I  hope 
you  will  not  make  a  preoedenl  here,  to  encou- 
rage judges  to  do  what  is  against  law. 

ffkr.  Speaker.  Gentlemen,  this  is  your  ques- 
tion, that  the  record  of  the  conviction  of  Peter 
Cook  ahall  be  read. 

Which  question  being  put^  the  House  di- 
vided. Ayes,  181.  Noes,  llO.  So  it  passed 
in  the  affirmative. 

Mr.  Speaker.  Gentlemen,  You  have  had  an- 
other question  that  hath  been  thesuKectof  your 
debate.  That  the  counsd  for  the  bill  be  admitted 
to  give  evidence  as  to  what  Goodman  swore 
against  Peter  Cook. 

Mr.  JR.  Barley.  The  learned  gentleman  did 
tell  you.  That  what  Goodman  aaid  at  that 
trial,. onght  not  to  be  given  in  evidence;  and 
therefore,  I  think,  gememen  won't  insist  unon 
that,  that  is  carrying  it  too  for ;  and,  1  think, 
he  opened  it,  that  it  was  only  to  prove  that 
Cook  was  attainted^  and  to  make  nse  of  it  no 
fortlier. 

Mr.  Sjpiaker.  Is  it  then  your  pleasure,  that 
sir  John  Fenwick  and  \fiB  counsel  be  called  in  f 


[Which  question  being  put,  it  passed  in  the 

affirmative,  and  aoooidbgly  th^  were  called 

in.1 
t 

Mr.  Speaker.  Sir  Thomas  Powys,  ihe  house 
Itath  determined  to  have  thia  record  reaf|,  not  aa 
evidence  against  sir  /ohn  Fenwick,  but  to 
prove  the  aUegiAuMiis  in  the  hill,  and  that  Cook 
was  attainted.    Read  the  Record. 

[Accordingly  that  Record  was  read  by  the 
Clerk.] 

Sir  B.  Shower.  We  are  sure  the  Record  does 
not  prove  that  he  was  convicted  upon  Good- 
man's evidence. 

Serj.  LoDei.  Look  npon  the  indictment. 

Sir  T.  Poayi.  It  appeara  by  that  that  Good- 
man was  a  witnesa  upon  the  indictment ;  but  it 
doea  not  prove  by  that,  that  he  was  a  witneHs 
npon  the  trial. 

SeQ.  Gouid.  May  it  please  you  then,  Mr. 
Speaker,  thus  for  it  is  agreed,  that  here  is  a 
record  of  tlie  conviction  of  Cook ;  and  It  is 
agreed,  and  the  record  speaks  it,  that  Goodman 
was  a  witocss,  for  it  is- indorsed  upon  the  in- 
dictment. Now  the  main'ili^ute  is,  wheher 
Goodman'a  evidence  did  prevail  to  convict  Cook 
upon  that  indictment  ?  And  for  that  we  shall 
apply  ourselves.  CaH  our  evideooe,  somtf*'of 
thejury,  and  asme  that  were  then  wimesMs* 
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•nd  thif  will  fif«y<Mi  w  aceoiul  opoB  wbaft 
evidence  thai  ooavictioB  wti. 

Sir  r.  Povys.  Ib  what  ymi  were  pleegwi  te 
eoqiaintiis  al  our  last  oamiag  in*  yea  were 
pleaaad  to  giveaucb  a  reasao  io  rejauoa  to  the 
reading  of  thia  reoord,  that  if  we  had  heaid  it 
before^  we  would  not  have  trouhM  yoo  to  have 
it  withdrawn ;  for  it  was  fvopor  la  oiafce  ont 
the  aUegatioDs  of  the  bill,  and  that  Cook  was 
coBvided ;  hot,  we  apprahend,  th^  can  oarr j 
it  no.  further  than  what  they  have  applied  it  to. 
3ttt  I  perceive  fram  Uemod,  the  geottemeo  of 
the  other  side  are  encoaraged  to  proooad  to  an- 
other ^ieee  of  evidence,  such  they  call  it;  they 
are  going  to,  call  the  witneosea  to  prove  what 
was  sworn  at  the  trial  of  Cook,  where  sir  John 
^enwick,  nor  no  person  on  bis  behalf,  was  pre* 
sent,  either  to  hear,  or  observe,  or  cross-exa* 
mine,  or  offer  any  thinff  to  their  credit,  which 
•essibly  he  niigfit  be  famished  with,  though 
book  was  not :  1  hope  that  will  be  no  more 
allowed  of  as  evidence  here,  than  in  any  other 
niece.  * 

.  Sip^Bs  Sko»er,  We  homUy  oppose  their 
caliiag  oPwitnesses  Io  give  this  account  of  the 
evideoce  given  at  Cook's  trial.  And  we  submit 
it  to  your  consideration,  whether  you  wiO  think 
jt  jnaty  that  the  evklence  that  is  given  with  re- 
aped to  one  man  only,  ahall  oomslude  aootfaer 
penoa  that  stands  at  the  bar  in  defence  of  his 
life,  or  that  it.  shaA  be  given  against  hia. 
Every  man's  defttice  is  several :  and  we  op* 
:|iosed  the  readiiig  of  the  record  before,  and  ao 
.dp  aow  the  calling  of  ai|y  witnesses  to  thispur- 
pose,  for  the  same  reason. 
;  Bet},  Loi9el.  Wecall  theae  witnesses  for  no 
other  purpose,  but.  to  prove  that  Goedmato, 
what  he  did  inform  by  fnat  paper,  he  did  swear 
(before  a  jorr. 

Mr.  Soeolnrr.  Oendemen,  tou  must  with- 
draw,   f  Accordingly  they  witndrew.] 

Mr.JloaJsy.  1  thank  Qod  I  have  that  ward 
Ar  thelawe  ofSnglandt  and  to  every  Engish- 
man's  life,  that  wmaI  see  any  thing  attempted 
agamsl  it,  I  mnat  giea  ny  teatiasoBy  againat 
it :  1  did  not  believe  Ihay  would  have  iiwiated 
on  it,  for  there  waa  a  gentleBBan  that  sate  near 
^  you,  who  in  tbeehwe  of  hhr  debate,  I  thought, 
had  satisfied  every  body,  that  this  wasa  thing 
:thatoiurhtoeltobaiead;  ifthay  should  do  it, 
ilwoBMba  a  thing  of  dssadftij  eonseyienaa ; 
if  yott  should  admit  of  every  thiiy  these  goB- 
tlemen  thai  coaie  in  for  the  bill  ofier,  I  know 
BOt  where  it  will  ead.  How  wiU  it  appear  that 
upon  GeodnaB's  evidence  the  jury  found  Cook 
guilty  ?  For  they  aught  find  Cook  guilty^  and 
yet  give  no  credit  to  Goodman  ;  tar  he  wsb 
contradaeted  BMHeriaUy,  and  there  mighl  be 
oiiier  Of  UeBee  upoB  which  they  might  find  hkn 
guHtv,  and  yet  ky  aside  the  evideBce  given  by 
Goodman:  but  whether  bbo  way  er  the  ether, 
wecannotldL  They  tell  ua,  we  me  not  to  he 
f  aided  by  the  nilm  of  WcalmiBsler-hall ;  hot 
we  am  to  be  goviraed  by  the  rulm  of  juatice ; 
BBd  waam  aotat  thistinM  to  asakaway  to 
lheki<afiivBBr,^valmgagaBMita  crimiBal 
.fcthigtr 


Mr.  Shane.  Themis  no  BMBiser  of  doubt  of 
it.  That  that  geotlemaa  is  m  tba  right,  who 
tdls  you.  If  this  indictment  and  coBviction  of 
Peter  Cook  stood  singly,  as  to  sir  J.  F.  it  ia 
no  evidence ;  and  if  they  will  prodooB  Good* 
man  now,  it  shall  be  no  evidence  agaiBst  them ; 
but  take  the  case  as  it  is,  here  ia  b  witneas, 
who  halh  giaoB  me  saljgfhctioB,  lime  it  is  one  of 
sir  J.  FeBwicky  friends  or  agents  ( which  is  the 
same  thing  as  if  done  b^  himself)  hy  whose 
ineana  this  witncm  is  wUhdrawB :  bow  the 
question  is.  What  could  this  witnesa  aay,  when 
be  waa  here  ?  What  did  he  say  ?  It  isBot  coo- 
clusive,  hot  it  is  material  for  you  to  kear  what 
he  did  my  when  be  was  upon  bis  OBth« 

Sir  C.  Mutgme.  The  gentleaaao  of  the 
long  robe  that  spake  last,  waa  pleased  to  tell 
you.  It  is  very  reasonable  that  you  should  bear 
those  peraona,  aa  to  what  GopdmBo  awore  at 
Cook's  trial ;  I  confem,  I  think  thia  ia  harder 
than  all  the  rest,  because,  what  you  Imve  hi- 
therto admitted  was  in  writing ;  one  waa  aa 
examination  before  a  justice  of  peace,  the  other 
a  record;  bnt  for  aoy  man  to  say,  be  <»ui  ex- 
actly repeat  what  any  man  swore  at  the  trial, 
to  me  is  wonderful :  why,  in  bis  erideuce,  the 
least  mistake  of  a  word  alters  the  oatuve  of  the 
thii^,  and  therefore  this  would  be  a  hold  un- 
dertaking for  any  man  ;  for  if  he  wavera  io 
the  least  cireumstauce,  it  is  not  true  that  be 
awore  so:  then  this  gentleman  waa  oo  uays 
concerned  ia  that  trial ;  and  to  what  purpose 
ia  it  read,  if  not  to  the  prejudice  of  air  J.  Fea- 
wick  P  1  do  not  know  but  by  the  saoie  rule, 
yon  may  hear  evidence  of  what  any  man  hath 
awom  upon  all  the  trials  thk  three  gaiters  of 
a  year. 

Mr.  SUane,  I  have  been  called  apon  to  know 
in  what  cases  testimony  bath  been  given,  that 
witnesses  have  aworn  so  and  so  at  a  former 
trial.  It  is  every  day's  practice  between  party 
and  party,  that  where  a  witaesa  doth  die,  be- 
tween the  same  partiea  (I  will  atate  the  case 
ftirly)  it  is  given  m  evidence,  that  audi  a  wit- 
ness, at  aoch  a  trial,  did  swear  ao  and  w  i 
sometiroes  th^  take  it  in  abort-hand,  aad  tbea 
they  can  tell  toe  worda  of  it ;  otlierwiee  tbey 
repeat  it  upon  their  memoiiea ;  hue  I  will  not 
abmo  it :  but  I  put  it  with  a  farther  ressea 
anon  it ,  for  we  do  not  deaire  Io  hear  it  as  eoo' 
cfusiTe  evidence  upon  the  priaoBcr,  bat  ooly  io 
this  sense;  here  is  a  witoem  soppoeed  to.be 
carried  away  by  the  ptisoBcr's  mmBS ;  and 
therefiwe,  is  it  act  necessary  to  hear  what  be 
aaid  before  he  waa  deluded  and  canied  away  f 
Not  that  after  it  is  heard,  it  k  aay  eoBchiaire 
evidcBce ;  hot  it  k  reasonable  we  would  eonie 
at  the  truth,  *  omnibua  vik  et  asodia*  ^aibm 
*  anedik  seiri  patent.' 

8tf  T.  iMtUttm,  A  goBlkmaB  Mya,  Tawbat 
parpeae ahould  it  hereial,tf  it  be  BOt  Is  the 
imjttdice  of  air  J.  Feawiek  f  Ob  the  oUier 
aide,  we  may  say,  it  k  for  hk  beaeflt ;  that  jh 
aaly  anppoaing  one  way  ar  auather :  I  will 
hearany  body  to  hk  bsBafil,  ami  aav  bodyto 
hk  prejBdice.  fiaya  a  worthy  ^nttamaB,  ft 
k'  Bat  dene  in  enaHaal  caams  wigri  in  tbii 
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case  yon  htre  beutl  the  ^praod-jciry,  what  he 
.  swore  before  them  alreauly  ;  and  what  objec- 
tioa  hi  there  more  against  hearing  what  he 
swore  in  another  ease,  than  against  hearing 
what  he  swore  upon  the  indimctment  f  The 
main  inducement  ror  you  to  bear  it  is,  because 
he  is  gone  away,  and  cannot  lie  heard  viva  voce^ 
and  with  suspicion  that  it  was  by  eontri?anoe 
ofthepart^f. 

Mr.  Orey*  I  would  speak  but  one  word  as 
to  what  the  gentleman  that  spake  last  but  one 
sud ;  and  that  is,  as  to  the  courts  below.  That 
one  man  is  allowed  Tery  often  to  give  in  evi- 
dence what  another  swore  ;  it  hath  been  so, 
and  it  is  af  the  perii  of  any  person  that  swears, 
that  he  swear  truth ;  for  ne  may  be  prose- 
cuted, if  he  does  not  swear  truth  ;  but  I  would 
ask  him,  what  remedy  there  is  here,  if  he  do 
not  say  the  ttiith  f ^We  have  no  remedy  against 
him,  if  he  takes  away  this  man's  life  by  what 
he  says  here. 

.  Mr.  Smith,  Truly,  Sr,  if  1  must  give  my 
opinion,  I  do  think  it  is  very  reasonable  that 
bills  of  attainder  should  be  only  upon  extra- 
ordinary occasions;  I  think  that,  take  it  at 
best,  if  there  was  not  a  place  where  the  wit- 
nesses are  to  be  sworn,  and  more  particularly 
examined,  1  know  not  whether  I  should  ^ve 
my  consent  fbr  the  passing  of  this  bill  through 
your  House ;  for  the  witnesses  against  the  pri- 
soner are  not  sworn,  nor  the  witnesses  brought 
against  them  ;  so  that  we  can  only  give  our 
opinion  upon  the  probability  of  the  matter;  for 
what  that  gentleman  savs  weighs  with  me, 
that  it  IS  a  difficult  thing  Jor  any  man  to  charge 
himfelf  with  what  was  sworn  at  a  former 
trial ;  for  the  mbtake  of  a  word  may  alter  the 
aense  very  much.  We  are  told  by  a  worthy 
gentleman,  that  there  was  two  or  three  wit- 
nesses that  did  give  such  evidence  against  the 
testimony  of  Goodman,  that  it  is  a  wonder 
almost  bow  Cook  could  be  found  guilty :  it  is 
our  misfortune  that  Goodman  is  not  here;  it 
would  have  been  worth  our  while  (6  have  heard 
what  Goodman  could  have  said  in  his  own  de- 
fence ;  but  since  there  are  such  witnesses  like 
to  be  offered'  against  Goodman's  testimony,  is 
it  not  reasonable  that  we  should  hear  what 
Goodman  said  for  himself? 
.  Blr.  H(we.  Sir,  I  always  thought  it  yery 
reasonable,  that  you  should  hear  any  evidence 
that  roi^ht  tend  to  your  information ;  but  I 
think  it  IS  plain,  that  nothing  can  tend  to  your 
information  that  is  aliedged  by  any  person  that 
is  not  to  be  believed ;  that  is  to  sav,  is  not  to  be 
believed  from  the  nature  of  the  evidence, 
though  from  the  most  credible  person  in  the 
world.  J  know  not  whether  these  witnesses 
are  to  be  brought  or  no :  but  I  have  hear^  that 
Cook,  after  he  was  condemned  to  die,  without 
any  apprehension  of  his  being  saved,  did,  upon 
the  Sacrament,  declare,  that  Goodman  was  not 
upon  the  phice  at  that  time  he  swore  himsdf  to 
be  there.  I  have  beard  since,  that  the  same 
Divine  that  gave  him  the  Sacrament,  Dr. 
Wake,  when  he  had  confessed  it,  afWr  he  had 
made  such  a  declaration,  had  such'  an  abhor- 


rence of  it,  that  be  wooid  go  to  him  no  tatre ; 
but  I  cannot  think  we  can  have  information 
firom  these  persons,  that  I  suppose  did  not 
think  Of  givmg  evidence  m  this  trial,  and 
therefore  did  not  take  notice  so  particularly  of 
what  he  said ;  and  if  so,  it  is  losing  yonr  time 
to  bear  it. 

Mr.  Speaker,  Gentlemen,  the  auestion  is 
this :  that  the  counsel  a^inst  shr  John  Fen- 
wick  1^  allotied  to  examine  witnesses,  as  to 
what  Goodman  swore  at  the  trial  of  Peter 
Cook. 

Sir  Godfrey  Copiey,  I  must  confess  it  would 


oould ;  but  I  most  needs  ttke  notice  of  what 
was  said  in  this  debate,  that  we  bad  done  as 
much  as  this  comes  to  already:  this  makes' 
me  a  little  more  apprehensire,  and  to  take  care 
what  we  do  now,  aince  what  this  House  does' 
hath  so  quick  an  operation.  We  are.  citing 
precedents  of  this  rery  day  alreadv,  and  make 
one  thing  a  band  to  draw  on  another :  and  so 
tbey  may  easily  be  made  use  of  in  after  par-' 
liaments. 

Sir  H.  D.  Colt.  I  believe  no  one  gentleman 
doubts,  t|iat  Cook  was  convicted  upon  the  evi- 
dence or  Goodman ;  If  they  do,  I  would  know' 
the  reason  of  it ;  for  upon  the  last  act,  there, 
are  to  be  two  evidences  to  the  sam0  treason  : 
there  were  but  two  jiositive  witnesses  against 
him  for  treason,  and  they  were  Porter  and 
.Goodman:  t  think,  therefore,  he  was  con- 
victed upon  the  evidence  of  Goodman  $  what' 
then  needs  any  person  to  remember  any  par- 
ticulars  that  passed  at  the  trial,  if  they  re-, 
member  in  the  whole,  that  he  was  convicted' 
by  the  evidence  of  Porter  and  Goodman  f 

Mr.  Speaker,  As  many  as  are  of  opinion^ 
that  the  counsel   against  sir  J.  Fenwick  be 
allowed   to  examine   vritnesses,   as  to  what' 
Goodman  swore  at  the  trial  of  Cook,  say,  Aye. 
—Ayes  180.    Noes  lOS. 


[Afterwards  the  qoestioB  of  edjewM 
pnt,  and  it  psassd  in  the  H^gjilifie;  end  es- 
veral  gentlemen  that  were  against  the  bill»  le 
abent  forty,  wentewey  Isgraier  in  e  faedy  ; 
some  of  them  fanviuK  dsctoed^  that  mar 
heeMi  weekl  net  give  dieni  Isere  Is  stay  there 
longsr.] 

And  sir  John  Penwick  and  the  oounsd  were 
brought  in  again.  , 

Mr.  Spoi^ter,  Mr*  Serjcent  GenMy  the  Hmbm 
dealiewyoate  exeadne  wftnessss sn  te  whel 
Goodmen  swomet  the  trial  ef  Cosk ;  peey  go 
OB  with  your  evidseee. 

Serj.  Io9ff^  WecidlMr.eoIlittB,8h*.  [Who 
was  brought  to  the  bqr.] 

Mr.  S^a^er.  Washes  juryman? 

Seg.  LavtU  He  was  one  of  the  petit-jury. 

Sir. 

Mr.  Speaker,  Mr.  CoDins,  cap  ybp  give  the 
House  an  account  of  what  was  sworn  by 
Goodman  upon  ftie  trial  of  Cook  ? 


G23j 


8  WILLIAM  III,         Proceedings  agaiiut  Sir  John  Femmk,         [6S4 


Collins,  To  the  best  of  ray  memoiT,  I  will  I  had  bcfn  a  roeetiaff  of  tereral  gentlenMD,  ami 


Sive  the  best,  account  I  can.  Goomnan  did 
epose,  that  lie  camp  to  the  Kit;gVHeaU  in 
Leadenhal I -street,  and  enquired  lor  captain 
Porter,  aceordin^  as  the  ca  tain  bad  entered 
him  ;  and  the  captain  came  down  and  carried 
bim  up  into  the  room  wber«  the  Kfciitlemen 
were.  There  was  sir  Jubn  Freiod,  sir  Wm. 
Parkyna,  Mr.  Chamock,  Mr.  Cook,  and  sir  J. 
Fenwick ;  there  was  two  others,  if  you  please 
to  hare  me  name  thero. 

JAettnttTt,  Ye8|  yMt 

CoiUns,  My  lord  Aylesbury  and  my  lord 
HoDtgomery :  this  was  what  he  deposed. 

Mr.Speaier.  Goon,  Sir;  you  have  named 
those  that  were  at  the  meeting. 

Serj.  Loivel.  Did  he  give  you  an  account  of 
what  was  ain'eed  on  at  that  meetings  ? 

Coliitit.  I  think  it  was  about  sending  Char- 
nock  to  France. 

Mr.  Speaker,  Sir,  you  should  repeat  all  the 
particulars,  what  Charnock  was  to  ao. 

CoUins.  1  cannot  remember  any  thing  fur- 
ther  than  what  I  have  told  yon. 

Seri.  Gouid.  If  you  please  that  Mr.  Cooper 
may  be  as|ced  to  this  ? 

Mr.  Speaker.  Was  you  of  the  netit-jury  that 
oonTipted  Mr.  Cook  ? — Cooper,  Yes. 

Mr.  Speaker.  Can  you  give  the  House  an 
account  what  evidence  Giradroan  gave  to  you 
for  conviction  of  Cook,  and  what  he  said  in  that 
evident^  ? 

Cooper,  Mr.  Goodman  did  declare  upon  bis 
evidence,  that  be  was  at  the  Old  King's- Head 
in  Leadenhall- street,  where  he  did  meet  with 
divers  persons  that  were  in  consultation  ;  he 
named  Charnock,  sir  J.  Fenwick,  sir  J.  Freindy 
and  divers  others. 

Mr.' Speaker.  What  was  the  coosultatpon  ? 

Mr.  Cooper.  It  was  Ibout  sending  Charnock 
ever  into  France. 

Mr.l^oeaker.  To  whatpurpoae? 

Mr,  Cooper,  To  bring  over  forces,  or  encou- 
rage the  bringing  over  of  forces :  that  was  the 
porpoit  of  hia  message. 

Mr.  Speaker,  Will  you  produce  any  ether 
evidence  to  thb  point? 

Sen.  Gould.  We  desue  thb  gentleman  may 
be  asked  to  the  same  purpeee. 

Mr.  Speaker,  Wasyoaoneof  thepetitiory? 

Another  Witneu,  There  was  capt.  Fetter, 
and  Mr.  Goodman,  that  were  the  two  evi* 
denoes ;  and  GoOilman  did  say,  that  he  had 
been  at  the  Old  Kiug's-Head  in  Leadenball- 
•lieet,  on«  Coie's,  and  sir  John  Fenwick  was 
thera,  and  several  other  gentlemen,  oonaulting 
of  an  afiair  to  send  over  i^to  France  for  some 
forces  to  be  brought  over  into  England  ;  and 
that  Charnock  was  the  person,  and  they  all 
agreed  he  should  go  over. 

M^.  Speaker.  But  did  he  give  you  an  ac- 
count or  what  Cook  and  the  others  did  agree 
to,  upon  which  you  found  Mr.  Cook  guilty? 

Tie  $ame.  We  did  apprehend  that  Cook  did 
consent  that  Charnock  ahonld  go  orer  to 
Fkmnce,  and  aoqutint  king  JaoMti  Uiat  there 


that  they  bad  ma^s  several  offers  of  ^aoldseni 
and  people  tb^t  were  to  be  raised  here,  and  to 
ocquaint  king  James  with  it ;  and  he  declared, 
that  sir  John  Fenwick  was  there  at  the  same 
time. 

Mr.  Speaker.  Pray,  can  you  give  this  House 
an  account  of  what  exception  was  taken  to 
Goodman's  credit,  and  how  it  was  answered  ? 

The  $ame.  There  was  exceptkm  taken,  that 
he  was  guilt3r  of  a  great  manv  crimes,  and 
that  he  had  his  pardon  ;  and  tfie  fines  were 
levied  upon  him ;  out  it  was  said  then,  that  be 
had  paid  his  fine,  and  that  he  was  a  very  good 
evidence  in  the  cabe. 

Mr.  Speaker,  Mr.  Serjeant  Gould,  have  you 
any  other  evidence  to  produce  ? 

oerj.  Lovel,  If  you  please,  BIr.  Speaker, 
here  is  Mr.  Tanner,  the  clerk  of  the  arraign- 
ments, that  best  knows  the  nature  of  these 
thini^ ;  that  as  to  these  objections  that  were 
made,  it  appeared  to  the  court  to  be  a  contriv- 
ance, for  he  was  never  bailed,  but  dischariged 
without  any  more  to  do.  If  you  (Please  that 
he  may  be  asked,  What  objections  were  made 
to  Goodman's  reputation,  and  what  answer 
was  made  to  It  P 

Mr.  Speaker.  I  did  ask  the  juryman  that ; 
and  I  suppose  you  need  not  labour  this  point, 
unless  tlie  credit  of  Goodman  comes  in  ques- 
tion here. 

Seij.  GofUd.  Then  mav  it  please  yon,  Mr. 
Speaker,  we  have  one  other  piece  of  evidence 
against  sir  J.  Fenwick,  wbicn  we  are  humbly 
to  offer  to  your  consideration,  and  I  tbii  'k  it  is 
very  material ;  and  it  is  some  of  the  evidence 
which  1  did  open  in  stating  of  the  case,  wherein 
sir  J.  Fenwick  hath,  in  a  manner,  given  a  ver- 
dict against  himself;  for  while  sir  J.  Fenwick 
was  working  of  his  escape  to  go  beyond  sea, 
at  that  very  time  there  was  a  letter  written  by 
him,  directed  to  his  lady,  and  delivered  into 
the  hands  of  one  Mr.  Fowler,  who  was  to  cause 
it  to  be  delivered  to  bis  ladv  by  one  'Webber, 
who  was  taken  up  when  sir  John  Fenwi^  was. 

Thn  letter  imports.  That  sir  J.  Fenwick 
looked  upon  himself  as  bavingno  defence,  bat 
dependeo  only  upon  a  contrivance  with  the 
jury ;  they  were  to  work  with  some  persons  of 
the  juiy,  who  were  to  stand  ft  out,  aii«l  to  starve 
thereat;  and  so  by  that  means  to  save  him. 
Our  evidence  of  this  will  be,  that  it  T^  out 
that  Webber  (we  have  him  not  here  now^  but 
have  endeavoured  it  as  much  as  was  possible, 
hut  he  is  gone  too  out  of  the  way),  that  he  was 
taken  at  the  same  time  tiiat  ar  J.  Fenwick . 
was ;  but  by  reason  of  the  protracting  of  sir 
John's  trial,  he  comes,  and  \»  delivered,  there 
being  no  charge  against  bim ;  and  he  is,  inDce 
bis  deliverance  upon  bis  Habeas  Corpus,  ^ooe 
out  of  the  wsy ;  but  we  shall,  in  the  method 
of  our  evidence,  produce  you  Mr.  Fowler,  the 
person  to  whom  this  letter  was  banded,  who 
will  give  you  an  account  of  this  letter ;  and 
then  will  produce  this  letter :  to  which  end, 
we  must  humbly  bqg  the  &VQur  of  a  worthy 
member  tyf  ^is  House,  Mr.  Vernoni  who  ham 
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upon  a  Bill  of  Attainder. 


tbis  letfeBTy  thai  it  may  be  produced,  and  sheWed 
to  Mr.  Fowler. 

Mr,  VctnoH,  Sir,  I  received  your  order  to 
briag  the  letter  tbat  sir  J.  Fenwit k  wrote, 
wbiie  in  custody  at  RuDnney,  which  was  sent 
«p  to  me  by  Mr.  Mascall,  who  h^  it  of  Mr. 
Fowler ;  and,  if  yon  please,  1  am  ready  to 
deliver  it. 

Mr.  Speaker.  IV  bo  sent  it  to  tou  ? 

Mr.  Vermm,  One  Mr.  MaacaTl,  a  jnstice  of 
peace  of  Rtimney. 

Sir  r.  Poaryi.  J  hope  now  we  shall  make  an 
objection  lo  this  letter  with  good  authority. 
Surely  for  them  to  produce  a  letter,  as  sir  J. 
Fenwidc's,  is  not  to  be  allowed  as  evidence, 
ttnlcss  it  was  proved  that  he  wrote  it,  because 
that  sort  of  e?  idence  was  particuUrly  taken 
aolioe  of  by  parliament :  and  judgment  given 
upon  that  sort  of  evidence,  by  comparison  of 
baodi,  in  the  case  of  Mr.  Sidney,  and  the  act 
of  reversal  of  his  attainder  does  allow  it  to  be 
illegsl  evidence.  Tbu  ia  such  an  authority 
as,  1  hope,  will  bear  no  dispute :  and  the  courts 
of  Westminster-Hall  have  since  tbongbt  it  so  ; 
tbey  did  so  in  the  case  of  Crosby,  who  was 
tried  the  other  day  in  Westminster- Hall. 

Sir  B.  Shouer,  In  this  objection  we  have  the 
opinien  of  inferior  courts,  and  the  jMiriiament 
loo ;  for  the  particular  evidence  irfr.  Sidnev 
was  convicted  upon,  was  upon  a  paper  vrhicn 
was  found,  and  proved  bv  some  wno  pretended 
lo  know  his  band ;  and  1  am  sore  that  is  more 
than  tbey  can  pretend  to,  and  more  than  they 
have  yet  opened.  We  do  therefore  humbly 
obpose  this  evidence,  it  being  in  the  case  of 
toe  life  of  a  man;  and  the  king,  Lords,  and 
Commons,  having  declared.  That  tbis  sort  of 
'evidence  t>ught  not  to  be  allowed  :  and  there- 
fore, I  hope,  you  will  not  allow  it  in  th'is  case. 
And  in  Crosbj^'s  case,  upon  reading  the  act  of 
parliament,  tbis  evidence  was  not  allowed,  and 
Cmaby  was  acquitted. 

Shr  r.  Fewy$,  I  have  a  copy  of  the  bill  for 
fevorsing  the  attainder  in  my  hand  ;  and  it 
says,  *  The  producing  a  paper  found  in  the 
doset  of  Mr.  Sidney,  which  was  not  proved  by 
any  witness  to  be  his  hand- writing,  &c'  And, 
we  hope,  if  in  the  judgment  of  the  parliament 
that  was  not  thought  reasonable  evidence  to 
attaint  him,  this  will  not  be  thought  reasonable 
in  parliament  to  attaint  tbis  gentleman. 

Serj.  Gould.  As  this  case  i^,  we  hope  this 
may  be  a  concurring  evidence :  it  will  be  plaiu, 
npon  the  e? idence  we  shall  give,  that  Webber 
was  with  sir  John,  and  taken  with  him ;  and  st 
tbat  time  this  letter  was  handed  by  him  over  to 
Fowler,  to  be  carried  to  my  lady.  Now,  Sir, 
we  humbly  offer  it  to  your  consideration,  How 
for  it  is  available,  and  what  operation  it  will 
bave?  Whether,  in  a  case  of  this  nature, 
Ibeae  two  being  taken  together,  and  Webber 
delivers  this  letter  to  Fowler  to  deliver  it  to  sir 
J.  Fen  wick's  ladv,  and  M>e  import  of  the  letter 
concerns  sir  J.  renwick  for  his  acquittal ;  yon 
will  not  suffer  it  lb  be  read  ?  It  is  not  to  cbarige 
him  with  a  treason,  for  that  is  the  case  of  AU 
gemoon  Sidney  t  it  is  not  to  piofe  a  crime 
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upon  him  ;  but  we  will  prove  that  sir  J.  Fen- 
wick  handed  this  letter  over,  that  it  might  come 
to  his  lady ;  bv  which  he  desired  his  lady  so 
for  to  work  the  matter,  tbat  some  juryman  • 
might  be  found  to  starve  the  rest,  and  stand  out 
for  him :  if  we  could  produce  Webber,  we 
would  ;  it  i&  plain,  Webber  corresponded  with 
sir  John,  and  was  with  him. 

Seij.  LoveL  I  humbly  beg  one  word  in  this 
matter:  the  counsel  on  the  other  side  do  very 
well  know,  the  constant  practice  is.  That  ia, 
the  case  of  a  deed  or  will,  let  the  value  of  the 
estate  be  what  it  will,  if  the  witnesses  cannot 
be  produced,  or  are  gone  beyond  sea,  they 
alwavs  admit  evidence  by  comparison  of  hands. 
But  for  the  case  of  Algeitioon  Sidney,  there  ia 
no  doubt  but  his  attainder  ought  to  berevfrsed, 
because  tbat  attainder  was  upon  iko  other  evi- 
dence ;  for  there  was  no  other  proof,  but  a 
paper,  that  he  himself  dicf  say,  was  only  for  the 
exercising  of  his  own  ingenuity  and  parts  ; 
and  it  was  said  to  be  written  for  no  other  pur- 

C,  and  proved  only  by  the  compiarison  of 
Is :  had  there  been  any  other  witness  to 
corroborate,  it  had  altered  the  case.  '  But  in 
our  case,  we  do  produce  the  letter,  not  for  the 
convicting  of  the  prisoner  at  the  bar ;  but  we 
are  btunbl^r  to  lay  oefore  you  all  the  matter  of 
fact.  It  will  be  wortliv  of  your  consideration, 
what  you  will  think  nt  to  take,  and  what  to 
reject;  this  is  a  matter  for  yonr  own  judg- 
ment. We  produce  this  letter  for  this  purpose, 
to  shew  yon,  tbat  after  sir  J.  Fenwick  was 
taken,  he  apprehended  his  case  to  be  so  des- 
perate, that  lie  used  these  indirect  means. 

Mr.  Speaker.  What  mean  vou  )>y  that  P 
This  letter  came  from  Mr.  Fowler* 

Seij.  LaveL  Here  is  Mr.  Fowler  tbat  received 
it  from  Webber,  when  sn-  J.  Fenwick  was  by, 
in  the  presence  of  sir  J.  Fenwick. 

Mr.  Speaker.  Shew  Mr.  Fowler  the  letter. 
[Accordmgly  the  clerk  went  down  to  the  bar, 
and  shew^  Mr.  Fowler  the  letter.] 

Mr.  Speaker.  Do  you  know  that  paper  ? 

Fowler.  Yes,  sir, 

Mr.  Speaker,  Where  have  you  seen  it  be- 
fore? 

Fowler.  I  had  it  from  one  Webber,  tbat  was 
at  Rumney,  about  the  ad  of  June,  as  I  re- 
menaber.  ' 

Mr.  Speaker.  Was.  that  the  time  that  sir 
John  Fenwick  was  seized  ? 

Fowler,  He  was  then  at  Rumney.  Mr. 
Webber,  I  was  told,  had  some  acquaintance 
with  me,  and  desired  to  speak  with  me.  1  went- 
ta  him ;  and  he  was  rising ;  and  when  up, 
says  he,  Mr.  Fowler,  I  would  desire  you  to 
put  a  letter  into  the  pent ;  says  he,  tliere  is  no 
hurt  in  it ;  it  is  directed  to  Mrs.  Franoea  Far* 
ror,  at  the  countess  of  Carlisle's  in  Sobo-. 
square ;  and  when  I  had  delivered  it,  he  de- 
sired me  to  come  to  him  again. 

Mr.  Speaker.  Did  you  come  to  him  again  P 

Foffler.  Mr.  Mascall,  of  Romney,  sent  for 
me  to  his  bouse,  4nd  told  me,  that  he  had  heard 
that  I  had  received  some  letter  from  Mr. 
Webber ;  and  when  b^  had  opened  it,  and  taw 
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what  it  was,  Im  thought  fit  to  send  it  up  to  the 
iecretarv  of  state ;  and  I  made  my  mark  apoa 
it,  that  1  nieht  know  it  igain. 

Mr.  Speaker.  Have  you  nade  yoor  mark- 
upon  it  P — i\mier»  Yes,  Sir. 

Serj.  J/nel.  I  denre  be  npMjr  he  aaked,  whe- 
ther lir  John  Feowick  was  not  io  the  eaine 
room  when  Webber  deliTered  it? 

Fornix.  Yet:  but  I  qncetioD  whether  he 
■aw  Mr.  Webber  gi? e  it ;  for  he  delivered  it 
piirately,  as  I  thought. 

Mr.  Speaker.  Was  fir  John  in  the  room  then  f 

TowUr.  Yea,  sir. 

Mr.  Speaker.  ^  Cao  Tou  say  any  thing  more 
Af  air  John  Fenwiok'a  knowledge  of  that  paper  ? 

Fomler.  No,  1  know  no  more. 

HeiyOimUL  IfToupleaaethen^Mr.Speaker^ 
beeaiise  perhape  tnere  may  be  some  olgectiona, 
that  we  should  give  an  aoceiint  of  Webber,  we 
will  call  a  witness,  that  we  have  done  our  utmost 
to 'find  htm  out. 

Meoiben.  No,  no. 

Sir  T.  Powit.  That  which  I  was  going  to 
offer  is,  that  this  proof  it  short,  if  that  whioh 
io  the  act  of  reversal  of  the  attainder  of  Mr. 
Sidney  is  admitted  to  be  no  proof  against  him ; 
Ibr  the  act  recites  that  ktter  was  round  in  his 
doset,  and  proved  by  oemparieon  of  hands,  and 
yet  for  all  that,  this  sort  of  evidence  is  con- 
demned by  this  act  of  reversal  as  illegal  evi- 
dence. This  case  beiere  vou  comes  short  of 
that ;  for  here  is'  no  proof  by  ooro|iarison  of 
hauHt,  nor  that  it  was  in  the  possession  of  sir 
J.  Fen  wick :  but  only  that  a  person  hi  the  rooln 
without  the  privity  of  sir  J.  renwick,  delivered 
it  to  another  ;  and  the  witness  says,  he  did  it 
in  a  private  manner. 

Sir  fi.  Skower.  With  snbmittion  this  letter 
could  ttot  be  read  in  any  place  whatMever 
against  !>ir  J.  Fenwick,  in  a  civil  cause ;  for 
even  in  that  case,  they  must  prove  it  to  be  bis 
hand- writing  by  comparison  of  hands. 

Seg.  Could.    I  ihiok  not  to  insist  upon  it  i* 

f  . ._  . 

*  'IMiis  Letter  was  written  with  a  b!ack-lead 
pencil,  and  was  as  follows : 

'*  What  1  feared  it  at  fast  happened ;  had  I 
gone  alone  1  had  done  it ;  but  the  other  was 
betrayed  from  London.  It  is  God^s  will,  so  we 
roust  submit.  I  know  nothing  can  save  my 
life,  but  my  lord  Carlisle's  going  over  tu  him, 
(meaning  kinfr  William]  backetl  by  the  rest  of 
tbe  fami^  of  the  Howanis,  to  beg  it,  and  offer- 
ing«  that  I  will  be  abroad  all  his  time,  where  I 
cannot  hurt  him ;  and  that  1  will  never  draw 
sword  against  him.  1  must  leave  it  to  you 
what  else  to  say.  All  friends  must  be  made. 
My  lord  Devonshire  may  perhapj^Jty  my  lady  ; 
my  lonl  Godolphtn  and  mv  lord  Pembroke,  hy 
.my  lady  Montgomery ;  Mr.  Nelson  by  tbe 
bishop  of  Canteroury.  Mv  lord.  Arran  might 
engage  bis  brother  Selkirk  to  use  his  interest 
with  Keppel.  I  believe,  if  my  lord  Carlisle 
would  ^,  it  were  beat  before  my  trial,  or  else  I 
they  will  cut  me  short  tor  want  of  time ;  if  he 
can  iwevail  with  him  for  a  pardon,  hewill  nro- 
it  aa  weH  belora  my  tnai  as  after,  at  wast 


But  that  we  shall  deaire  is  this ;  we  buvenefvr 
done 'with  our  evidence,  only  we  shall  deaire 
the  worthy  ibember,  Mr.  Vernon,  to  give  an 
account  wiiat  was  the  reason  why  sir  John  hatb 
not  been  tried  ;  for  indeed  he  haib  very  mueh 
trifled  with  the  ipvemment,  pretending  still  t» 
make  a  free  and  mgcnuous  coutessiou. 

Sir.r.  Pamy$.  I  am  of  counsel  for  this  gentlu- 
man  at  the  liar ;  for  hb  life,  for  his  fortune, 
for  all  that  he  hath  in  tbe  world.  It  is  Jiot 
only  this  gentleman's  case,  but  it  is  a  case  thai 
may  be  ut  ^reat  consequence  in  all  future  timea. 
I  have,  as  it  was  my  duty,  attended  for  at  least 
these  twelve  hours,  either  in  opening  tbe  mat- 
ter, or  by  producing  such  evidence  us,  we 
hoped,  we  did  foirly  object  to.  Sir,  there  are 
several  thin^  ofiered  on  their  parts,  whidi  I 
confem  we  little  expected,  and  which  will  re- 
quire aomething  to  be  said  to  {  and  1  have  m 
great  deal  to  offer  on  the  behalf  of  sir  J.  Fee- 
wick,  both  as  to  this  method  that  ia  taken,  and 
what  is  alled^;ed  ia  the  bill,  ami  what  ia  con- 
tained in  the  mdictment  upon  which  the  bill  is 
fouodeil,  wherein  I  desire  to  be  beard:  and 
since  you  have  bean  pleased  to  allow  ua  to  be 
counM  for  him,  I  am  sure  we  shall  have  a  foir 
and  favourable  bearing.  We  have  a  groat 
deal  to  ofluer  to  vou,  both  as  to  tbe  matter  of  the 
indictment,  and  the  manner  of  it :  and  I  hope 
to  shew  you,  that  the  iudictment,  aa  it  m  laid, 
does  not  contain  a  sufficient  charge  of  treason. 
We  have  likewise  a  great  deal  to  say,  aa  to  tbe 
evidence  they  have  offered,  at  least  what  they 
call  so :  but  1  must  make  it  my  request,  that 
we  may  have  liberty  until  to-morrow  niomiog 
to  make  our  obaervations,  and  answer  whiS 
hath  been  said  by  the  counsel  on  the  other  side. 
I  am  not  in  a  very  good  i^ondition  by  thia  Wag 

he  may  prevail  for  a  reprieve,  till  some  can 
come  over  to  liim.  My  lord  also  will  hare  au 
opportunity  to  engage  Benlinek  [the  earl  of 
Portland,]  and  get  my  lord  Bssex  to  join  wkb 
him.  ,  I  cannot  think  what  eke  to  say  ;  but 
the  gMt  care  moat  be  the  jury,  if  two  or  three 
could  be  got  that  would  starve  tbe  rest ;  that  or 
nothing  can  save  me.  Money,  1  know,  would 
do  it ;  but  alas !  that  is  not  to  be  had,  nor  sliall 
I  fei  enongbfor  counsel.  I  beg  of  you  not  to 
think  of  being  abut  up  with  me;  1  know  ii 
VI  ill  kill  you,  and  besides,  1  have  no  such  friend 
as  you  to  take  care  of  my  business  :  tbongh  it 
would  be  tbe  comfort  of  my  life,  the  little  time 
it  lasts,  to  have  you  with  me  :  and  1  have  tliia 
only  comfort  now  left,  that  my  death  will  make 
vou  easy.  My  dearest  life,  grieve  nottor  me, 
nut  resign  me  to  God's  will.  You  will  besr, 
as  soon  as  thev  bring  me  to  town,  where  they 
put  me,  and  then  1  would  have  a  servant,  or 
somebody  with  me.  I  am  interrupted,  so  csn 
say  no  more  now.  Engage  sir  John  J<owt her, 
tbe  new  lord,  who  has  move  interest  than  any 
body.  Let  my  kird  8carsdale  engage  Jennaiae 
to  engage  Overkirk  ibi*  me.  8peak  to  my  lady 
Arlington.  If  my  trial  couldT  be  put  off  till  rfcie 
kin^  ctimes  back,  timre  would  be  moie  oppoc- 
tumty^  to  solicit  bifn." 
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attendanee,  ami  by  attending  my  d«ty  io  tbe 
«oiirtt  in  Wettmin^ier-ball ;  and  I  am  afraid  I 
•m  not  now  in  a  conditiun  to  do  my  duty,  as 
•ay  be  expected  from  ine.  1  must  own  it,  I 
am  not  prepared  as  I  ought  to  be ;  and  I  bo|ie 
when  there  is  so  gicat  a  stake,  you  will  allow 
OS  until  to  morrow  moroiog. 

Sir  B'  Shower,  i  beg  your  favour  iu  the  same 
manDer,  and  to  the  same  efiect  as  sir  T.  Powys 
bath  done.  It  is  to  be  acknowledged  there  are 
several  things  offered  in  evidence,  which  is 
Dew  to  us  lawyeiv.  We  do  not  desire  to  trifle: 
we  do  not  desire  it  on  behalf  of  the  prisoner  by 
way  of  delay,  bni  on  behalf  of  tbe  length  of  the 
prooeedingSf  that  you  willgiee  us  a  fair  bearing, 
as  voo  have  allowed  it  to  tbe  king's  Serjeants ; 
And  that  we  may  make  that  defence  that  is  m- 
oumbent  upon  us  in  discharge  of  our  duty  to 
th«nrisoner. 

Ilr.  Speaker .  Gebtlemen,  you  must  with- 
draw.   (And  being  withdrawn,) 

Mr.  SinUh,  I  would  not  give  an  opportunity 
to  any.  man  to  practise  with  witnesses,  in 
hinder  tbe  truth  of  the  matter  from  appearing, 
after  thev  have  heard  the  evidence  fnt  tbe  bill. 
I  would  knew  what  list  of  these  witnesses  sir 
John  Fenwick  hath  given  in  ? 
-  Mr,,Sp6aker,  You  did  make  an  order,  that 
mt  John  Fenwick  should  deliver  in  a  list  of  his 
witnesaes;  but  1  believe  he  did  not  send  in  a 
list  to  any  body  upon  that  account,  for  I  have 
made  no  order  fur  any.        * 

Lord  Comn^iby.  I  am  convinced  that  you 
are  obliged  to  sit  so.  long  as  to  hear  the  wit- 
Dcases  on  hoih  sides  $  and  therefore  my  mo- 
tioo  ia  to  call  io  tbe  coansel,  and  ask  them,  it' 
they  havo  any .  evidence  to  produce ;  but  I  cb 
not  desira  tbe  counsel  shoukl  go  on  to  make 
their  observations  to-nirbt. 

Sir  Walter  Yffunx.  1  think  yon  are  rightly 
moved  by  that  noble  lord  i  hat  spoke  bst.  1 
think  if  sir  J.  Feowiek  hath  any  evidence  to 
produce,  he  ought  to  produce  it  now ;  and  that 
jott  ooght  not  to  give  him  time  till  to-morrow 
morning  to  produce  that. 

Mr*  Sftaier.  Is  it  yoor  pleasure  that  sir 
J.  Fenwick  and  the  counsel  be  called  to,  and 
told,  that  the  House'do  eipect,  if  they  have 
auy  witaeases,  that  they  do  examine  them  to 
night}  but  as  to  their  observations  the  House 
w3l  gif e  them  tifpe  till  to-morrow  morning  f 

Which  was  generally  consented  to,  and  they 
were  brought  io  again. 

Mr.  SpaiUser,  Sir  Thomas  Powis,  the  House 
boTO  oonsidemtl  of  what  you  said,  when  yon 
went  out,  and  they  are  inclined  to  aUow  yon 
time  for  making  yonr  obsenrathms:  -  but  tbey 
haTeooounanded  me  to  ask  you,  if  yon  have 
any  witaeaaea  to  prodnoef  and  to  let  you 
know,  that  if  you  baf  •  any  witnesses  to  |iro- 
dnoe,  ths^  eipect  yon  woohl  produce  and 
onmine  them  t»rnignt. 

Sir  T,  Fowy$,  Sir,  1  would  acquamt  yotf  with 
all  thaopennem  that  breomea  me  on  mia  ocea- 
aion.  1  moat  oonfma  wo  have  not  any  wit« 
mmam  thatwopvopooelocalli  bol  wtai  wo 
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come  to  speak  to  the  matter,  we  hope  to  give 
you  some  satisfaction  as  to  that ;  but  at  pre- 
sent we  have  no  evidence  to  produce,  unless  it 
be  a  copy  of  a  record. 

Mr.  Speaker.  Sir,  if  you  please  to  withdraw, 
you  shall  knuw  the  sense  of  the  house. 

Accordingly  they  withdrew. 

Chan,  of  the  Exchequer.  J  suppose,  ainoe 
tbe  geutlemen  have  no  living  witnesses  to  pro- 
duce to-night,  you  will  not  tliiok  fit  to  receive 
them  at  any  other  time,  for  it  is  giving  them 
too  much  advantage ;   and  the  whole  meaning 
of  the  chicaDery  of  the  counsel,  is  only  to  get 
time  to  reply,  Mr.  Dightoo  having  beard  the 
evidence.     And  now  I  have  mentioned  him, 
give  me  leave  to  tell  you.  That  I  think  yoii 
cannot  nse  without  taking  bome  notice  of  him. 
I  think  there  is  as  plain  a  subornation  proved 
m  Digbton.  as  can  be,  by  one  Roe;  and  when 
you  have  beard  such  a  character  of  a  man,  and 
there  is  no  other  evidence  that  be  can  solicit,  I 
think  you  ooght   to   take  care  that   be  be 
forth-coming ;    and  that  he  should  be  taken 
into  custody.       I  think  j'OU  may  give  the 
counsel  further  time  as  to  tbe  record ;    that 
cannot  well  be  falsified ;  though  I  believe  in  a 
inatter  of  this  moment,  where  tbe  government 
IS  concerned,  there  never  was  sunli  a  pro- 
ceeding by  the  counsel,  as  this  haa  been,  to 
entertain  us  six  or  eight  hours  together,  by 
delays.  . 

Air.  Smith.  I  suppose  before  you  hear  any 
thing  as  to  Dightdn,  you  will  do  something 
as  to  the  putting  this  cause  off  to  another  day  ; 
1  humbly  propose  that  you  will  goon  this  again 
on  Wednesday. 

Sir  H.  Hobari.  When  it  is  proper  to  go  upon 
ways  and  means,  1  shall  come  into  it :  Bnt 
while  this  is  upon  your  hands,  I  believe  yon 
will  never  get  bearUly  into  other  business  :  and 
therefore  1  humbly  move  you  that  you  wUi^. 
go  upon  this  to  morrow  morning.  '' 

Thereiqion  the  house  came  to  these  Reso- 
lotiona: 

Reaotred,  That  this  house  will  proceed  fur- 
ther in  relation  to  this  business  of  sir  John 
Fenwick  to-morrow  at  twelve  o'clock. 

Ordered,  That  sir  John  Fenwick  be  re- 
manded to  Newgate,  'fhat  tbe  bill  be  read  a 
aecond  time  to-moirow  morning. 

Mr.  Raise/.  I  am  unwilling  to  trouble  gen- 
tlemen at  this  time  of  nigbt  {  but  I  would 
know.  Whether,  when  sir  John  Fenwick  ia 
called  in,  you  will  ask  him  any  queataona  upon 
that  paper  P 

MetMtrt.  No,  no. 

The  counsel  were  called  in,  and  withdrawn 
again. 

Reaolved,  that  this  House  being  informed 
that  the  counsel  for  nr  John  Fenwick  have  no 
living  witnesses  to  produce  except  t04>rove  n 
raoonfl,  that  this  House  will  not  bear  any  wit« 
nessea,  except  to  prove  the  said  record. 

Ordered,  That  Mr.  Dighton  do  attand  Uh 
mofiow  noniing. 
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November  17.  tSir  John  Fenwick  ind  tbe 
cooofel  oo  both  sides  wete  called  io. 

Mr,  Speaker .  SirThoioai  Powvs,  yon  that 
areof  enaniet  for  air  John  Fenwick,  tbe  Houae 
agreedlast  nigbt,  togtve  you  time  till  to-day 
to  make  your  defencej  your  obeer?ations  upon 
tbe  evidence  that  liatb  been  given. 

Sir  T.  PotDVi,  Mr.  Speaker,  I  am  of  counsel 
for  sir  John  Fenwick,  who  now  stands  before 
you  upon  the  greatest  concern  he  can  have  in 
this  world ;  und  as  you  have  been  pleased  to 
assign  us  to  be  of  counsel  for  him,  and  I  must 
own  have  very  favourably  heard  us  hitherto, 
80  I  shall  think  myself  very  unfortunate,  if  1 
should  let  fall  any  expression  iu  his  defence, 
that  sliould  seem  indecent,  and  give  ofleoce  to 
this  House ;  for  I  am  sure  1  have  no  iutention 
to  do  it,  but  on  the  contrary,  to  behave  myself 
with  alt  the  deference  that  is  possible,  in  a  case 
of  this  nature. 

The  thing  I  shall  insist  upon,  wiU  be  upon 
three  heada.  1.  The  manner  of  proceeding, 
and  method  that  hath  b^n  taken  in  this  prose- 
cution. 2.  1  shall  take  notice  of  those  things 
t!iat  are  alledged  against  him  in  the  bill,  upon 
wbirli  be  is  to  make  his  defence.  S.  I  shall 
beg  your  favour,  to  observe  what  sort  of  proofs 
they  have  offered  on  tbe  other  side,  and  which 
they  call  evidence. 

As  to  the  6rst  matter,  I  must  intreat  the  fa- 
vour of  you  to  be  thus  untlcrstood :  That  when 
1  say  any  thing  in  relation  to  the  manner  of 
proceeding,  I  Qo  not  speak  in  opposition  to  the 
power  of  parliaments ;  for  I  know  very  well, 
that  our  lives  and  e^tes,  and  all  that  we  have, 
are  subject  to  acts  of  parliament ;  but  I  hope 
you  will  permit  me  to  offer  some  reasons,  which 
(I  ho|ie)  may  be  of  weight,  in  opposition  to  the 
exercismg  of  that  power  in  the  way  you  are 
now  going.  Nobody  can  say,  but  when  an 
act  or  parliament  ^s  passed,  though  the  |>arty 
concerned  may  think  it  was  upon  liard  terms; 
yet  when  it  is  become  a  law,  h  is  not  to  be  op- 
posed. 1  raimot  say  but  those  persons,  who 
in  the  last  sessions  of  parliament  were  impri- 
soned by  an  act  ex  pott  facto  and  subsequent 
to  the  fact  complained  of;  yet  when  it  was 
passed  into  a  law,  they  were  legally  detained : 
But,  I  hope,  I  may  so  far  take  notice  of  their 
case,  as  some  kind  of  reason  against  this,  to  the 
end  that  those  laws  may  not  grow  familiar,  that 
tliey  may  not  easily  be  obtained ;  because  pre* 
cedents  generally  grow  ;  and  as  that  la%v  <  ex- 
*  pest  facto,'  extended  to  liberty,  ko  this  extends 
to  life  ;  one  precedent  is  apt  to  beget  another; 
and  therefore,  sure,  you  wifl  be  careful  how 
you  give  preceiients,  especially  in  case  of  life. 

The  first  thing  I  observe,  is  obvious ;  that 
is,  the  peisou  who  is  to  be  8entence<l  by  this 
ImU  is  forthcoming,  in  order  to  be  tried  in  the 
ordinary  method  of  justice.  He  is  not  only 
indicted,  and  actually  under  process ;  but  be 
bath  pleaded,  anil  he  ia  ready,  when  his  ma- 
i«ity,  in  the  course  of  justice,  shall  call  upon 
liim,  to  undergo  hta  trial ;  and  dtber  there  ia 
•ufficient  evidence,  legal  evidence  againat  bim. 


'  as  tbe  kiDg'a  serjeant  insisled  there  wai :  and 
if  there  be  so,  then,  amier  favbilr,  tliere  is  no 
reason  but  be  fhould  have  tbe  benefit  of  an 
ordinary  trial,  which  ia  the  birth-right  of  all 
the  king's  subjects :  or  there  is  not  sofficient 
evidence  against  him  ;  and  if  there  be  not,  it 
will  be  a  good  reason  against  making  a  par- 
ticular law  for  taking  away  hia  life:  For,  we 
think,  nothing  can  be  said  for  this  law,  hot 
want  of  evidence ;  and  that,  to  my  nndcr- 
standing,  is  a  very  odd  reason. 

Sir,  Iwonld  not  spend  time  in  taking  notice, 
That  the  meanest  subject  in  the  kingvlom  is 
entitled,  by  being  bom  in  this  kingdom,  to  be 
Uied  by  a  jury ,  where  there  are  those  just  ad- 
vantages, that  cannot  bti  had  in  another  case: 
There  is  a  liberty  of  challenging  95,  without 
ahewing  any  reason,  and  as  many  more  as  he 
can  any  way  object  to  with  reason.  The  wit- 
nesses are  upon  oath,  and  all  tbe  proceadiogs 
are  by  certain  known  rules  and  methods,  and 
not  only  by  the  statute  of  Magna  Charta,  but  by 
the  common  law  of  England,  moch  morv  an- 
cient than  that  statute  ;  and  thonjirh  the  pn>- 
ceedinga  therein  are  such  as  a '  cnminal  msy 
sometimes  escape,  yet  the  just  advantages  are 
so  much  beyona  any  thing  of  that  nature,  that 
1  hope  we  ahall  never  complain  of  that  ancieot 
course  of  proceeding  by  jury  :  1  am  sore  it  is 
the  honour  of  our  government,  the  mark  of 
our  freedom,  and  envy  of  our  neighbonrs  ;  and 
J  hotie,  that  method  of  trial  shall  never  be  laid 
aside,  though  aometimcs  it  may  not  have  the 
effect  that  is  desired  by  it. 

I  would  take  notice  to  you,  that  in  a  case  of 
the  greatest  crime,  and  most  notoriety  of  ftct, 
yet  the  persons  concerned  in  it  werebronffbt 
to  then*  trisl.  The  regicides,  who  did  not  fly, 
bat  were  ibund  upon  the  restoration  of  king 
Charles  9,  tliough  their  treason  bad  the  worst 
effect,  even  in  the  murder  of  the  king ;  yet, 
notwithatandinff ,  though  the  fact  was  ao  no- 
torious, those  that  were  fbund  npon  tbe  place 
were  admitted  to  their  trials  in  the  ordinary 
course  of  justice ;  all  hough  at  the  same  time 
there  was  a  bill  of  attainder  against  some  that 
ffed,  and  aome  that  were  dead,  and  so  could 
not  be  tried. 

I  would,  with  your  favour,  likewise  observe. 
That  the  parliamenta  of  England  have  been  so 
far  from  depriving  persons  frqm  their  ordinary 
trials,  that  whereas  the  common  law  of  Eng- 
land says,  that  persons  out-lavred  for  treason 
and  felony,  if  taxen,  shall  be  put  to  death  with- 
out trial  ;  yet  the  parUankent,  in  tlie*rcjgn  of 
Edward  6,  made  a  law,  providing,  that  cri- 
minals that  returned  within  a  year,  aeoordiojg 
to  that  law,  ahooM  be  admitted  to  their  ordi* 
nary  trials. 

sir,  all  along  the  statatcs  ran  in  fiivour  of 
trials  ;  there  are  no  less  than  two  acts  of  par- 
liament in  the  rei^n  of  Eflward  6,  in  the  first 
and  fifth  year  of  bis  reign,  that  say,  there  shall 
not  be  less  than  two  witnesses  against  any  per- 
son for  treason :  And  1  hope  I  sbaU  never  see  a 
law  made  ao  much  in  opposition  to  those  acts, 
aa  that  a  person  shall  be  seqtenced  to  death 
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wttbont  80  much  ha  one  witness,  as  I  shall 
■hew  by  and  bye. 

Perhaps  it  might  be  thought  eztraordioarr, 
That  in  the  same  paritament  tfiat  passed  a  bill 
for  regnlathig  trials  in  cases  of  high-treaaoD» 
reqinring  two  witnesses  with  great  strictness, 
and  giving  further  advantages  to  the  criminal 
than  ever  were  before  allowed,  an  act  should 
pass,  to  pat  a  person  to  death,  without  any 
trial  at  all.  And  let  any  one  compare  the  pre- 
jsmble  of  that  act  wit)^  this  bill; 

Sir,  I  take  it,  with  hnmble  submission,  that 
the  present  case  is  not  at  all  to  be  likened  to 
most  of  those  bills  of  attainder  that  may  be 
cited  ;  ^  those,  when  thev  come  to  be  tooked 
into,  will  be  found  either  to  have  paased  against 
■ttch  persons  as  fled  from  justice ;  and  therein 
they  onl^  pursued  the  rules  of  the  common 
law,  which  allowed  them  to  be  out^lawed,  and 
by  consequence  to  be  attainted :  and  the  par- 
liament therefore,  in  attainting  them,  did  but 
the  same  thing ;  and  therein,  there  was  nothing 
done  extraordinary.  Trae  it  is,  that  where 
persons  have  been  forthcoming,  there  have 
been  some  few  bills  of  attainder:  but  I  will  pre- 
sume to  say,  they  are  never  mentioned  without 
heavy  censures,  and  a  great  complaint  against 
them. 

This  cause  is  not  like  the  late  instance  of  th^ 
bill  of  attainder  against  the  duke  of  Mon- 
mouth,* for  be  was  present  in  the  kingdom  : 
yet  he  was  iu  direct  opposition  to  any  method  of 
trial ;  he  was  in  denance  to  all  courts  of  jus- 
tice :  but  here  is  a  person  who  submits  himself, 
mnd  hafh  pleaded,  and  stands  ready  to  be  tried ; 
and  1  hope,  I  may  take  notice,  to  take  off  all 
prejudice  that  may  be  raised,  that  this  gentle- 
man, though  he  was  of  the  parliament  that 
passed  that  bill,  yet  be  was.  not  in  town,  until 
at  least  a  month  aAer  the  bill  was  passed. 

I  do  agree,  there  are  some  cases  where  per- 
sons have  been  attainted  without  being  admitted 
to  be  tried.  Jn  the  be^nning  of  the  reiffn  of 
Edward  3,  Roger  Mortimer  was  attainted  and 
ejcecoted,  without  being  tried ;  but  38  Ed.  3, 
it  was  reversed,  because  he  was  not  brought  to 
judgment  according  to  the  law  of  the  land,  1 
£d.  3.  The  like  in  the  case  of  Edmund  eari 
of  Arnndel:  but  4  Ed.  3,  Richard  his  son  pe- 
titioned in  parliament,  setting  forth  the  pro- 
ceedings to  be  against  the  Great  Charter,  ana  in- 
sisting, that  there  ought  to  have  been  due  pro- 
cess of  law,  and  he  was  then  restored  in  part ; 
bat  28  Ed.  3.  there  was  an  act  of  reversal,  de- 
claring, 'that  it  clearly  appeared,  that  the  said 
Edmund  was  unduly  put  to  death ;  and  that 
the  statute  by  which  he  was  attainted,  was 
void,  erroneous,  and  null.    There  is  an  instance 

*  See  this  Case,  vol.  11,  p.  1033,  in  a  Note 
to  which,  p.  1040,  is  oontati)ed  some  matter 
eoDceming  the  mode  of  passing  the  Act  of  At- 
tainder against  him.  In  th^  works  of  lord  De- 
lamere,  see  his  Trial,  vol.  11,  p.  509,  printed 
1694,  IS  an  article,  intitled,  Observations  upon 
the  Attainder  of  the  late  duke  of  Monmouth, 
which  tee.    See,  also,  3  Ralph,  143. 
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in  39  H.  8.  Col.  4.  Inst.  fpl.  37.  of  Thomas 
Cromwell  earl  of  Essex,  who,  though  he  waa 
in  cusiodv  in  the  Tower,  yet  he  was  attainted 
without  being  tried ;  but  the  words  of  my  lord 
Coke  are  as  follow,  «  Auferatoblivio,si  potest^ 
'  si  non  ntrwnq;  silentium  tegat:'  for  the  more 
high  and  abolute  the  jurisdiction  of  the  court 
is,  the  more  tut  and  honourable  ought  it  to  be 
in  its  proceedugs,  and  to  give  examples  ol'jus- 
tioe  to  inferior  -:ourts.  And  he  adds  further,  to 
the  end,  as  I  ipprehend,  that  the  reversal  of 
this  attainder  miy  be  of  ill  use:  I  am,  says  he, 
confidently  persiaded,  such  worthy  and  ho- 
nourable memben  shall  from  time  to  time  be  of 
both  hoMses  of  pa^jament,  as  never  any  attain- 
der, when  the  perstn  is  forth-coming,  shall  be 
had  hereafler,  witbut  hearing  of  him ;  which 
I  understand  to  hi,  without  trying  of  him : 
and  it  is  memorable  what  my  lord  Coke  re- 
cites, that  he  who  this  died,  attempted  the  like 
against  another. 

There  is  another  caie,  of  Thomas  Seymour, 
admiral  of  England,  aho  likewise  ^as  attaint- 
ed by  act  of  parliament;  and  as  it  appears, 
without  execution  :  yoi  have  an  account  there- 
of in  the  second  part  of  the  History  of  the  Re- 
formation, fol.  98,  99,  :00,  whither  I  will  refer 
yon,  only  to  read  the  tentenre  of  the  learned 
author,  there  pronounced  against  him.  That 
latter  case  is,  that  of  mv  lord  Straffonl,  which 
every  body  knows.  I  stall,  as  the  best  account 
of  that  matter,  crave  leave  to  reitd  the  words  of 
the  partiament  in  the  act  of  tlie  reversal.  I 
will  not  trouble  you  witb  reciting  the  whole, 
but  only  read  the  beginning,  and  some  part 
thereof  in  another  place.  «<  Whereas  Thomas, 
late  eari  of  Strafford,  was  impeached  of  high- 
treason,  upon  pretence  of  endeavoaring  to  sub- 
vert the  fundamental  laws,  and  called  to  a  pub- 
lic and  solemn  arraignment  and  trial  before  the 
peers  in  parliament,  where  he  made  a  particu  • 
lar  defence  to  every  article  objected  against 
him ;  insomuch,  that  the  turbulent  party  then 
seeing  no  hopes  to  effect  their  unjust  designs, 
by  an  ordinary  way  and  method  of  proceedings, 
did  at  last  resolve  to  attempt  the  destruction 
and  -attainder  of  the  earl,  by  an  act  of  pariia- 
ment,  to  be  therefore  purposely  made  to  con- 
demn him  upon  accumulative  treason." 

And  then  it  goes  on  to  shew,  it  was  carried  by 
the  tumult  of  the  people ;  and  then  follows— 
'<  And  to  the  end  that  riglit  be  done  to  the  ihe- 
mory  of  the  deceased  eari  of  Strafford  afore- 
said :  be  it  further  enacted,  That  all  records  aiid 
proceedings  of  parliament  relating  to  the  said 
attainder,  be  wholly  cancelled  and  taken  off  the 
file,  or  otherwise  defaced  and  oMtterated,  to  the 
intent  the  same  may  not.be  vudble  in  after 
ages,  or  brought  into  example  to  the  prejudice  of 
any  person  whatsoever.'*  So  that  the  pnrlia- 
ment  that  enacted  that  reversal  did  .consider 
those  proceedings  as  very  evil  and  unjust,  and 
was  not  willing  there  should  be  any  remains  of 
such  an  example  to  future  ages. 

Sir,  having  made  these  ohservatioos  asto^e 
manner  of  proceeding,  I  come  now  to  that 
whkh  it  the  subject  matter  of  the  bill  at  |pre« 
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•ent  bflfbre  yon,  and  whicb  w  lake  la  be  tlie  j 
charge  agmiiMt  sir  J.  Feowtck  xl  niiitanre  lea?e 
to  obienre,  that  in  all  courts  of  jnatioe,  where 
toy  pcnoo  is  aocasody  he  is  to  make  his  defeooe 
*  secaodan  allegata  et  probata :'  it  is  not 
eoottgh  that  a  matter  is  proved,  if  it  be  not  al- 
lodged ;  oor  that  it  is  aUedsed  if  it  be  oot 
proved ;  but  if  it  be  both  ailed^  aod  prored, 
then  it  is  a  fuU  charge,  and  rcqui'es  an  answer. 
It  is  not  only  the  law  of  Englanl,  but  I  believe 
all  nations,  and  whererer  any  wrson  is  to  make 
bis  defence,  especiany  in  capfal  crimes ;  that 
to  which  he  IS  to  answer  pust  be  alledged 
against  him:  from  whence  1  shall  obsme 
what  is  alledged  against  sir  4.  Fenwick ;  for,  I 
hope,  we  are  not  concerned  to  defend  him  fur- 
ther than  as  to  what  at  this  time  he  is  chained 
with.  This  bill  of  attainde',  as  it  is  drawn,  and 
now  standa  before  you,  doh  not  so  much  as  al- 
ledge,  or  say,  that  sir  J.  Fenwick  is  guilty  of 
the  treason  whereof  be  vas  indicted  ;  aod  that 
bath  prevented  us  from  sroducing  witnesses  to 
that,  and  several  mature  whicn  the  king's 
counsel  have  entered  ipon :  for  though  you 
have  permitted  them  U  examine  witnesses  to 
several  things  quite  out  af  the  Inll :  yet,  I  hope, 
you  are  not  come  to  ary  resitlotion,  that  these 
matters  shall  be  thougtt  fatal  to  sir  J.  Fenwick, 
Ahat  are  not  so  much  is  alledged  against  htm. 
MTe  do  not  therefore  think  we  are  bound,  or 
ought  to  folk>w  then  in  those  things  that  are 
totally  out  of  the  bill ;  and  therefore  his  beinp; 
fpiilty  is  not  now  tbe  question,  because  it 
IS  not  achsrge  upon  him. 

The  firrt  &iiig  that  is  aHedged  in  the  bill  is, 
That  sir  J.  Fenwick  was  indicted  at  the  ses- 
sbns,  for  that  which  is  laid  in  the  indictment  to 
be  treason  (which  by  and  bye  i  shall  crave  leave 
to  be  heard  to) ;  and,  I  think,  nobody  will  say 
this  alone  does  require  anv  answer,  further 
than  to  own  the  fact  or  to  deny  it :  and  we  do 
admit  that  be  was  so  indicted.     I  need  not 
labour  much  to  clear  him  of  the  consequence 
of  that  alone ;  for  very  olWo  innocent  persons 
have  been  indicted  and  acciued  (for  an  indict* 
meot  is  no  more  than  an  accusation) ;  and  this 
bill,  as  I  have  observed,  doth  not  say  he  is 
guilty.    When  the  bill  hath  recited  that  mat- 
ter, it  proceeds  to  take  notice.  That  tliey  by 
some  unfair  prevarications  (for  so  I  sgree  they 
were,  if  the  facts  alledged  in  the  bill  are  true, 
which  by  Che  way  hath  not  been  yet  proved, 
by  producing  any  one  witness)  did  obtain  the 
king's  clemency  to  put  off  his  trial,  in  expec- 
tation of  an  ingenuous  confession ^  which  the 
bill  takes  for  granted  he  bath  prevaricated  in, ' 
by  charging  several   persons  of  honour  and  ! 
fidelity  with  matters  o^*  a  high  nature,  only  by  ' 
hear-say ;  and  by  using  other  unfair  artitices 
to  put  off  his  trial.    How  for  it  is  made  out,  j 
that  I  must  submit  to  yon ;  we  think  ahpresent  j 
there  is  no  proof  of  it,  snd  by  consequence  we  . 
are  not  concerned  to  answer  it :  but  bad  they  I 
proved  it  as  fully  as  it  is  laid  (though  for  be  it 
from  me  to  excuse  such  a  behaviour) ;  yet 
when  a  criminal  is  to  be  tried  for  that  which 
will  be  of  fotal  consequence  to  him  if  be  be 


convicted,  nobody  can  say  it  eomca near  trea- 
son, by  unfair  meaas,  to  contrive  to  put  off  kin 
trial. 

The  next  thing  the  bill  recites  is,  That  owe 
of  the  witnesses,  who  mi^t  have  been  pro- 
duced against  him  open  his  trial,  if  it  had  pro- 
ceeded as  was  intended,  is  since  withdrawn. 
I  cannot  sav,  hot  Goodman  is  withdrawn :  but 
as  the  biU  cfoes  not  so  much  as  alledge,  that  it 
was  by  the  means  or  pfocurement,  no  oor 
privity,  of  sir  J.  Fenwick ;  so  from  thence  that 
part  of  the  bill  chargca  no  offence  home  to  sir 
J.  Fenwick:  for  in  case  the  same  witness 
had  happened  to  have  died  by  the  act  of  God, 
it  would  not  have  been  aaid  to  have  been « 

fMl  reason  for  this  bill  of  attainder  ^^ost  sir 
Fenwick,  unless  be  had  contribnted  to  it. 

From  these  premises  folk)ws  the  enactinig^ 
part.  That  sir  J.  Fenwick  be  attainted  of  high- 
treason ;  and  in  future  times  the  act  must  be 
su|iposed  to  be  groonded  upon  the  inducement 
to  It.  And  1  humbly  submit  it  to  you.  Whe- 
ther this  bill,  condemning  him  for  high  -trea- 
son upon  snob  recitals,  will  be  thought  to  be 
reasonable? 

,  These  being  the  allegations  of  the  bill,  I  will 
now,  with  your  fovoar,  come  to  that,  which 
they  on  the  other  side  do  call  proofs ;  and  I 
must  humbly  observe  to  yoo,  and  submit  it  to 
your  judgment.  Whether  in  the  case  where  a 
man's  life  is  to  be  taken  away,  by  a  subsequent 
law  made  on  purpose  tor  him,  the  proofo  in  that 
case  ought  not  to  be  much  more  evident,  than 
if  he  were  to  be  tried  by  a  law  already  in 
being  f  In  my  poor  apprehension  ([  speak  it 
with  all  submission  to  you,  Sir,)  it  would  be  too 
much  at  once,  to  make  a  subsequent  law  to 
condemn  a  man  to  death,  and  to  do  it  upon 
doubtful  and  uncertain  evidence,  or  rather  uooa 
no  proof  at  all.  Nothmg  could  excuse  such  a 
law,  but  an  undeniable  proof  of  the  fact.  And 
therefore,  surely,  the  position  we  find  of  Mr. 
St.  John's,  in  my  lord  Strafford's  ease,  ^  is  of 
most  dangerous  consequence*  I  am  afraid 
none  are  Mfe,  if  that  be  admitted,  that  a  subv 
sequent  law  may  take  away  a  man's  life  with* 
out  any  evidenoe,  other  than  the  private  opi- 
nion or  oonscisnce  of  every  particular  biw- 
inaker.  He  is  pleased  so  to  assert,  that  it  may 
be  done,  as  in  Rush  worth's  History  of  that 
Trial,  fol.  677.  1  em  sure  if  this  be  so,  n« 
man  knows  bow  long  his  life  is  his  own :  I 
hope  this  doctrine  shall  never  be  followed  or 
approved.  Sir,  we  have  the  happiness  to  lite 
under  an  establishment  that  every  men  does,  or 
may  know  the  law  he  is  to  go  by :  every  one 
is  Mund  at  his  peril  to  take  notice  of  the  laws^ 
aod  to  act  accordingly,  because  they  may  be 
known :  but  at  this  rate  none  but  prophets  can 
live  amongst  us. 

In  the  next  place,  I  would  observe  what 
course  they  have  taken  in  their  evidence  who 
are  the  kiug's  counsel. 

First,  They  have  betaken  themselves  to  thai 
which  ia  not  alledged  in  the  bill ;  and  we  think 
that  this  is  not  agreeable  to  a  course  of  jnetibc^ 

fn  the  next  pnce,  to  mnke  out  wkat  thty 
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insist  on,  tbejr  hare  prodnoed  Kot  one  person 
that  comes  hither  woa  voce  to  speak  to  it ; 
and  I  must  take  notioe  to  joo,  that  he  is  not 
npoo  oath.  I  know  v^y  welt  it  h  not  yoar 
coufie  in  thishooseto  administer  an  oath;  but 
1  know  Tery  well,  though  it  is  not  your  coarse 
in  this  house  to  administer  an  oath,  yet/ 1 
hope,  that  is  so  far  from  being*  a  reason  why 
this  bill  should  pass  inthoot  an  oath,  that  it  is  a 
good  reason  wny  such  a  bill  should  not  begin 
here :  there  is  no  place  in  the  world  where  a 
person  is  sentenced  to  death  without  an  oath. 
In  the  case  of  my  lord  Strafford,  the  proceed- 
incr  6rst  was  by  way  of  impeachment,  and  the 
witnesses  had  oeen  first  examined  upon  oath 
in  the  House  of  Peers ;  and  that  bill  of  at- 
tainder takes  notice  of  it,  reciting  that  it  had 
been  fully  proved ;  and,  by  consequence,  we 
may  suppose,  that  they  would  not  otherwise 
hare  passed  it,  that  heme  the  ground  of  their 
proceeding  upon  that  billof  attainder:  hut  for 
the  bill  to  b^n  originally  in  this  place,  to 
form  such  a  ludgment,  the  heaviest  that  can 
be  pronouncecf  against  a  man,  a  judgment  of 
death,  corrupting  of  his  Mood,  and  forleiting  all 
he  has  in  the  world ;  and  this  upon  bare  alle- 
gations, without  60  much  as  the  sanction  of  an 
oath,  is  extremely  hard.  Mr.  Porter  is  such  a 
person,  that  f  know  ni^  how  he  hath  stained  so 
much  credit,  that  this  act  should  pass  upon  his 
parole  to  take  away  the  life  of  a  man.  He 
was  lately  of  that  horrid  conspiracy  of  the  as- 
sassination of  the  king ;  and  shall  that  man, 
who  was  so  lately  of  that  rillainons  ilisposi- 
tion,  to  be  engaged  in  a  crime  of  that  black  na- 
ture, and  not  convicted  by  his  own*  conscience, 
but  by  the  danger  he  had  run  himself  into,  not 
so  much  as  pardoned  his  crime,  but  at  this 
time,  if  1  may  without  offence  use  that  ex- 
pression, drwiging  for  his  pardon ;  I  say,  shall 
this  person's  IMe  be  taken  away  by  his  parole  ? 

Sir,  The  next  thing  I  would  go  to,  is  that 
(which  likewise  they  call  evidence),  which  is 
an  examination,  as  they  term  it,  of  Goodman, 
taken  before  a  justice  of  peace :  but  be  was 
not  examined,  and  I  must  insist  upon  it,  that 
though  you  permitted  it  to  be  read,  yet  1  did 
observe  you  did  not  declare  it  to  be  evidence; 
bat  you  were,  I  presume,  willing  to  hear  all 
things,  and  then  judge  what  would  be  the  evi- 
dence. And,  1  thiuk,  the  king's  counsel  did 
not  press  it  further.  Sir,  as  this  is  not  evi- 
dence that  would  be  allowed  in  an  inferior 
court,  so,  1  hope,  you  will  not  allow  it  to  be 
evidence  here ;  for  then  it  is  like  to  be  followed 
bj  other  courts,  who  observe  the  proceedioffs 
here  as  their  great  rule.  It  is  6nly  what  Mr. 
Goodman  thought  fit  to  write  down  without 
bein^  examined. 

Sir,  the  next  thing  they  resort  to  is.  What 
Goodman  swore  upon  his  examination  in  ano- 
ther reuse,  where  sir  J.  Feimick  was  neither 
party  nor  present.  Sir,  there  are,  1  suppose, 
sueti  reasons  against  that  sort  of  evidence  from 
natural  justice,  that  it  is  not  admitted  in  any 
court :  because  there  may  be  a  weak  defence^ 
dr  tba  person  that  iwears  it  againsf  one,^  per- 
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haps  may  not,  when  f«e  to,  face,  have  the 
coniidenoe  to  persist  in  '^  in  oast  it  be  fklse, 
against  another;  or  at  east  that  person  who 
was  not  a  party  before,when  he  comes  upon 
bis  trial,  may  think  of  ach  questions  as  may 

50  a  great  way  to  discoer  the  troth,  may  pro- 
iKse  such  evidence  agmst  his  credit  as  may 
overthrow  it. 

But  if  what  is  swoni  t  one  time  acainst  one 
man  must  be  always  tken  for  truui  against 
all  othen,  the  trial  of  oe  of  the  company  \% 
the  trial  and  condemnaan  Of  all  the  rest :  and 
how  contrary  is  this  toa  fandamental  rule  in 
our  law.  That  no  evience  shall  be  given 
against  a  man,  when  \  is  upon  trial  for  his 
life,  bnt  in  the  presenctof  tb#  prisoner ;  be- 
cause he  may  cross-eimine  him  who  gives 
such  evidence ;  and  thi  i^  due  to  tverj  man 
injustice. 

But  I  would  with  flbmnslon  Inquire,  how 
they  are  sure  that  Goooan  would  have  swore 
this  matter  again,  if  he  us  now  fbrth- coming? 
Because  he  did  swear  i  in  Cook's  cause,  is  it 
necessary  that  he  woul  swear  so  again  now, 
if  face  to  lace  with  sir  J  Pen  wick  ?  mibody  can* 
say  so  positively  and  ablutely ;  they  only  can 
imagine  it,  because  he  see  swore  it,  therefore 
it  is  possible  that  hcwould  do  so  again: 
Whereas  we  may  as  veil  say,  he  did  then 
swear  to  save  bis  own  ife ;  and  having  done 
that,  and  found  an  opp4imi^  to  get  out  of  the 
way,  his  own  consciev  might  put  him  npoii 
fii|rht,  to  prevent  his  dog  of  it  again,  and  that 
might  be  the  reason  r  the  withdrawinflc  of 
himself.  However,  f  isist  upon  it,thatineie 
is  no  proof  that  it  waay  the  procurement  of 
sir  J.  Fenwick:  TheiH  does  not  ajledge  it, 
and  the  proofs  do  noteome  up  to  it :  Pf ay, 
there  is  nothing  ofien  to  such  pinpose,  save 
only  that  Mr.  Porter  is  pleased  to  say.  That 
another  man  told  him^at  the  300  guineas  he 
was  offered,  and  300  ore  he  was  to  have  re- 
ceived, were  to  have  ome  from  sir  J.  Fen- 
wick :  but  hearsay  edence  is  to  be  rgected, 
especially  against  a  an  tor  his  life;  because 
every  roan  U  at  libert  to  talk  at  large :  But 
God  forbid  that  thasboold  be  sHowed  for 
evidence ! 

The  next  thing  th'  went  upon  was  what 
Mr.  Roe  said ;  that  Ik  Di^hton,  who  br  your 
permission  is  solicitofbr  sir  J.  Fenwick,  was 
inquiring  of  him  whdie  could  say  to  take  off 
Goodman's  eridence  The  words  I  think  ha 
used  were.  What  \  could  say  to  discredit 
Goodman's  evidence  and,  I  hope,  that  does 
no  way  affect  sir  J.  kiwick :  For  it  does  not 
appear  that  he  had  .y  authority  from  him ; 
but  it  is  only  suspect,  because  he  is  now  so- 
licitor for  him,  whiche  was  admitted  to  after 
the  time  spoken  of.  fat  I  take  the  words  to  be 
nothing  relating  to  fmdman's  withdrawing  of 
himself;  hut  to  inqie  what  he  could  say  to 
discredit  his  testimy,  which  supposetb  he* 
would  appear ;  andoporti  the  quite  contrary 
of  withdrawing  bimlf :  and  if  had  ffone  no 
farther,  I  think,  the  had  been  no  fiiuh  in 
that ;   for  any  soNtor  may  enquire  up  and 
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(Iowa  for  the  advanta^  oflits  client ;  and  the 
word  solicitor  importahis  employmeot.  As 
to  the  offer  Mr.  Iloe  says  he  made  hip  of  a 
▼ery  ereatrecompeocehow  far  he  is  ^iity  of 
that,  I  suppose  hecacgifesome  account,  if 
you  should  please  to  eter  into  an  examination 
of  it ;  and  as  I  find  htdoea  not  doubt  to  clear 
himself: -so  that  sir  J  Fen  wick  is  in,  no  sort 
proved  lo  be  privy  tiMr.  Giiodman's  with- 
drawing himself,  muh  less  to  be  proved  to 
have  had  a  hand  in  it. 

There  is  one  thing  lore  I  would  offer,  and 
that  is  grounded  upot  the  bill  of  indicun^t 
preferred  at  the  Old  filey  against  sir  J.  Fen- 
wick  ;  That  the  roattrin  the  very,  indictment 
that  they  have  read  oithe  other  side,  as  it  is 
there  laid,  and  as  far  ait  hath  been  offered  to 
be  here  proved,  does  3t  amount  to  treason  ; 
or,  at  least,  it  hath  ben  made  a  very  great 
doubt,  and  by  some  witin  these  walls :  But  this 
]  offer  with  all  submison ;  I  have  the  author 
in  my  hand,  who  is  person  of  note  of  the 
kioff's  counsel ;  he  Itn  furnished  me  with 
such  arguments  as,  I  Ipe,  I  may  be  admitted 
to  put  you  in  mind  of  ithout  ofijence. 

The  mdictment  laysThat  there  was  a  con- 
aptracy  and  agreemenip  call  in  foreign  power, 
and  to  that  purpose  to  send  Charoock  to 
France ;  but  tneindicbent  does  not  say,  That 
Charnock  was  sent,  nly  that  there  was  a 
meeting,  and  an  affreoent,  and  a  conspiracy, 
to  send  him  :  So  the  dictment  does  not  lay 
it  as  a  thing  done,  nor  les  the  bill  charge  it  so ; 
but  only  takes  notice, That  he,  I  mean  sir  J. 
FenwicK,  was  indicti-  for  conspiring  and 
agreeing  to  call  in  a  ireign  force ;  so  that 
tnis  bill  does  not  say  tit  Charnock  was  sent. 
And  I  appeal  to  you,  Whether  it  be  proved 
<hat  he  was  sent:  h  Mr.  Porter  says  no 
more,  but  that  there  las  a  meeting  at  the 
King's  head,  and  he  nned  sir  John  Fenwick 
to  be  one  who  was  prest ;  and  there  it  was, 
he  says,  agreed,  that  Qu-nock  should  be  sent 
into  France.  Now,  if  ere  was  nothing  more 
than  an' agreement  andonapiracy  to  do  it,  and 
no  further  act,  but  such  meeting  to  do  it,  but 
the  person  was  not  actdly  sent,  or,  at  least, 
not  prored  to  be  sent ;  ten,  from  this  learned 
anthoKs  0|iini9n,  I  inst  imon  it,  that  this  is 
not  a  sufficient  OFert-aan  treason.  In  the 
late  case  of  my  lord  Ruel,  whose  innocency  is 
vindicated  by  this  au|>r,  he  takes  notice. 
That  a  oonaphracy  or  a^ment  to  levy  war  is 
not  treason,  without  aod  levying  war  ;  and 
of  that  opinion  was  m  lord  Coke,  and  my 
Lord  Chief  Justice  His.  A  conspiracy  or 
agreement  to  call  in  for^  forces,  unless  ac-^ 
tually  done,  or  a  personit  least,  actually  sent, 
or  something  more  than  bare  agreement  for 
tlut  purpose,  is  the  aai  as  a  conspiracy  to 
lery  war.  And  in  the  ce  of  my  lord  Russel, 
the  proof  being  only,  T.t  he  and  others  met 
together,  and  agreed  to  ice  upon  the  guards, 
and  lery  war,  which  bender  actually  did,  it 
is  in$isted  upon  by  this  tbor,  that  that  was 
not  treason ;  for  that  indlment  went  no  fur- 
iMr.    And  tberaibro  mynOiomy^  <«  Shoir 


me  where  such  an  accusatk>n  was  ever  agreed 
lo  be  more  than  a  conspiracy  to  levy  war ;  and 
that  such  a  conspiracy  was  ever  agreed  to  be 
treason  within  the  statute  of  Edward  3,  till 
within  these  tew  years." 

Sir,  now  I  must  humbly  submit  it  to  yoa, 
whether  this  be  any  thing  more :  and  fur  the 
purpose  you  will  please  to  consider,  What  tiiis 
present  bill,  and  wliat  that  bill  of  indictment 
IS :  for  it  is  not,  for  that  Charnock  was  seat 
into  France  to  solicit  forces  ;  but  only  that  sir 
'J.  Feuwick  was  at  a  meeting,  where  they  did 
agree  so  to  do.  Calling  in  foreign  forces  is 
levying  war,  but  conspiracy  to  levy  war  is  not 
treason,  unless  it  be  actually  done:  a  con- 
spiracy  to  call  in  foreign  forces  is  notkidg 
more.  And  therefore  I  numbly  insist  upon  it. 
That  neither  by  this  bill,  or  by  the  indictment 
recited  in  it,  or  the  proo&  offered  before  you, ' 
any  thing  is.  eharged,  but  only  an  agreement 
at  the  meeting  mentioned  by  captain  Forter,  a 
single  person,  and  be  not  upon  oath,  to  call 
in  foreign  forces.  For  he  only  says,  That 
Chamodi  told  him  he  had  been  m  France.  I 
shall  not  trouble  you  any  further ;  we  have 
not  thought  fit  to  produce  witnesses,  fbr  the 
reasons  I  have  offered :  for  that  we  do  not 
find,  that  sir  J.  Fenwick  throughout  the  bill  is 
charged  with  being  guilty  of  treason ;  and  we 
are  not  willinfi^  to  enter  upon  the  defence  of  a 
matter  not  charged  upon 'him.  I  hope.  Sir, 
you  will  not  make  a  precedent,  That  where  a 
person  is  indicted,  and  ready  to  "abide  his  trial, 
m  the  ordinary  course  of  justice,  as  sir  J. 
Fenwick  now  is,  that  he  might  be  taken  out  of 
the  hands  of  the  ordinary  iudges,  and  be 
brought  to  this  bar^  to  receive  lis  trial  here. 

A  matter  of  this  nature  may  be  of  very  great 
consequence :  we  know  at  present  upon  what 
ground  we  stand ;  for  by  the  statute  of  £dward 
3,  we  know  what  is  treason ;  by  the  two  su- 
tutes  of  Edward  6,  and  the  late  act  of  treason, 
we  know  what  is  proof;  by  the  statute  of 
Magna  Charta,  we  know  we  are  to  be  tried, 
*  per.  legem  tenffi  et  per  judicium  parium ;' 
that  i^  a  peer  by  bis  peers,  and  a  commoner 
by  a  jury :  but  if  bills  of  attainder  come  into 
fashion,  we  shall  neither  know  what  is  treason, 
what  is  evidence,  nor  how,  nor  where  we  ars 
to  be  tried.  Sir,  I  submit  it  to  you,  and  hope 
this  bill  shall  not  pass. 

Sir  B.  Shower,  Mr.  Speaker,  I  an&  of  coun- 
sel fbr  sir  John  Fenwick,  the  prisoner  at  the 
bar :  and  first,  I  am  humbly  for  to  thank  you 
for  your  candour,  of  whicn  I  have  had  fre- 
quent eznerience  ;  and  humbly  beg  for  myself. 
That  if  I  offer  any  wordfc  that  are  indecent,  or 
unfit  for  me,  that  you  will  interrupt  me ;  for  it 
18  furthest  from  my  intention  so  to  do.  The 
bill  that  IB  brou^t  into  thfs  House  against  sir 
John  Fenwick,  is  that  whereby  e?ery  one  of 
you  (with  submission)  are  to  declare  and  pro- 
nounce. That  he  shall  be  drawn,  hanged,  and 
(|uartercd9  as  a  traitor.  And  the  question  be> 
fore  you  is,  Whether  you  will  do  this  in  this 
isef 

Sir,  I  diaU  not  pretend  to  quntioDy  nor  enter 
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imo  aoy  ilcbifte^  ii^nent  io  thia  thing  con- 
cerniBgtlie  power  of  pwliMiMolB:  noqueatioD, 
tot  in  til  gofernmeots,  there  is  some  supreme 
power ;  aod  hy  oar  oonstitutioa  it  is  lodged  in 
tlie  kieg.  Lords  and  Gommons.  There  are 
preoedente  of  situoderSt  and  thai  many  ;  bat 
can  they  shew.  mOf  where  there  hath  been  any 
attainder  by  parliament^  for  high-treason*  upon 
one  single  act,  whiob»  if  treason*  was  determi- 
nable at  common  law  ?  There  hare  been  bills 
of  attainder  for  flsgrant  treaaonSy  and  .for  great 
ministers  of  state :  some  topping  sinners,  who 
have  been  abore  jadge»  ana  jury,  and  whom 
iafiM-ior  courts  oould  not  tell  what  to  sa^  to :, 
bat  I  belief  e  1  may  say  this,  That  for  a  single 
conmiU  or  agreement  between  four  ur  Hve  pri- 
vate gentlemen,  in  a  private  room,  in  which 
there  was  no  dan^r,  bat  by  the  conseciaenoe 
of  tbc  rOMilatton,  if  it  waa  put  in  practice,  no 
man  cuk  shew  any  precedent  for  attainting  any 
person  in  parliament. 

If  ypo  please  to  observe,  the  25  Edw.  3 
s«serves  the  power  to  parliament,  to  proceed  in 
treason  not  exprsssed  within  the  statnte ;  but 
as  to  the  compassing  the  kiog^s  death,  adher- 
ing to  the  king's  enemies,  and  those  things 
that  are  there  -particularly  specified,  it  seems 
the  oense  of  the  parliament  to  leave  them  to 
the  rules  of  ^e  common  law.  So  1  Hen.  4. 
No.  144,  apOQ  the  roll  it  is  at  large  complained 
of  accusations  in  narliaroent  for  treasons  and 
felonies,  an«!  declares  for  the  future,  they 
should  be  determined  in  the  inferior  courts. 
.  1.  Thb  was  occasioned  by  sir  Raw.  Hanray; 
Cotton's  Abridgment,  189. 

There  is- a  mdanclioly  precedent  or  two  of 
oingle  acts  of  attainder;  but  they  are  most  of 
them  reversed.  Sir  Thomas  Haxey  in  Ricfaanl 
the  Snd's  time  wap  attainted  for  bringing  in  a 
bill  intp  the  Gommons  House  against  the  pre- 
rogative; but  1  Hen.  4,  it  was  revenied  with 
great  censure,  Cott.  Abiidg.  363,  363.  There 
are  ethers  in  Hen.  8*s  time,  but  they  were  for 
acts  in  that  reign,  which  were  questionable, 
whether  or  po  within  tlie  statute  of  Edw.  3, 
and  were  for  such  actions,  as  perhaps  were 
oat  for  the  honour  of  the  prince,  or  good  of 
the  government^  to  disclose  by  public  trial,  as 
tjie  attainder  of  the  queen,  and  others  con- 


I  beg  leave  to  repeat  the  words  of  a  great 
author,  the  bishop  of  Sali^ibury,  in  the  History 
of  tlie  Reformation,  which  I  crave  leave  rather 
to  do,  because  it  hath  been  approved  of  by  this 
House,  for  he  had  tlianks  of  the  parliament  for 
it ;  fol.  359,  360.  where  speaking  of  these  sort 
of  attainders,  he  says,  **  After  these  executions, 
followed  the  parliament  in  1539,  in  which 
these  attainders  were  not  only  confirmed,  but 
stivers  others  were  made  of  persons  in  custody, 
without  bringing,  them  to  trial;''  (and  be 
■sys)  '*  which  cannot  be  enough  condemned 
•a  a  breach  of  thn  n^ost  sacred  and  unalterable 
mles  of  justice." 

That  of  the  marchioness  of  Exeter,  9ce.  I 
diall  make  no  paraphrase  upon  it :  there  is  no 
qMftjpn  but  you  will  agreci  and  I  mutt  admit, 
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S»las  Populi  to  beSoprema  Lex  ;  but  for  an 
act,  not  the  Jast  of  May,  bat  hut  May  was 
twelve  months,  the  danger  passed,  the  persons 
executed  that  were  conoeitied  in  the  great 
treason,  and  all  danger  that  might  have  bees 
from  that  act  gone,  and  no  fear  now  concern- 
ing it,  1  hope  yon  will  not  use  the  extraor* 
dinary  power  of  the  legislative,  to  paniidi  for 
thai  fact  which  may  be  punished  by  the  ordi-< 
narv  rules  of  law. 

The  reason  suffgested  in  the  hill  is.  That  ii 
is  impossible  to  have  this  gentknman  tried  by 
the  rules  of  the  common  law ;  for  otherwise 
there  is  none:  for  yon  will  not  waste  your  tinao  |: 
and  if  the  doctrine  that  was  broached  here  yes* 
terday  be  true,  there  is  no^  occasion  to  trouUer 
you  now;  for  according  to  their  doctrine* 
there  is  legal  evidence,  and  there  is  no  need  o£ 
a  bill  of  attainder ;  but  taking  that  for  granted^- 
that  we  must  do ;  otherwise  there  is  no  lessoa 
for  this  hill.  Then  the  bill  save.  That  Good- 
man was  an  evidence,'  and  .that  he  is  with- 
drawn ;  which  I  must  observe,  is  neither  laid^ 
nor  proved  to  be  bv  the  privity,  eonsent,  or 
procurement  of  sir  John  Penwujk.  There  is. 
no  pretence  of  it  in  the  bill ;  no  insinuatioa  of  it,. 
nor  anv  evidence  to  that  purpose.  Then  sup-, 
pose  CToodman  is  withdrawn,  we  mav  presumo. 
you  will  not  pass  a  bill  to  put  sir  John  Fen«» 
wick  in  a  worsecondition  than  if  Goodman  was 
present,  if  he  had  been  ready  to  have  sworn 
the  same  thing. 

In  ease  you  do  pass  this  bill,  yoo  do  pot  sir; 
J.  Fen  wick  in  a  worse  condition  than  lie  would 
have  been  if  Goodman  were  here  :  perhaps  it 
might  have  been  reasonable  to  haye  an  act 
passed,  that  Goodman's  depositions  should  bo* 
read  at  the  trial,  if  Goodman  was  withdrawn  ; 
but  we  hope  it  cannot  be  a  reason  to  condenm 
sir  J.  Fen  wick  of  high -treason  without  trial ; 
for  the  conseouence  of  this  is  (if  it  were  by  his 
means),  that  be  is  punished  greater  than  tbo 
thing  requires.    For  if  Goodman  was  here,  sir 
J.  Fenwick  woukl  bsve  had  his  trial  by  a  juiT» 
the  benefit  of  challenges,  exceptions  to  the 
array,  might  havo  challenged  npon  account  of 
favour,  if  any  of  the  grand-jur^  had  been  im- 
panelled \  bad  his  legal  exceptions  to  the  tes- 
timony of  the  witnesses;  might  have  these 
witnesses  examined  npon  oath;   nuffht  give 
efidence  upon  oath  to  it;  and  all  this  he  is  de-. 
prived  of:  so  that  now-  he  is  in  a  worae  condi- 
tion, by  Goodman's  absence,  than  if  he  was. 
present.    We  insist  upon  it,  therefore,  and 
submit  it  to  yon,  whether  any  punishment'can 
be  imposed  by  the  legisbuive  power,  but  only 
to  supply  that  defoct,  and  put  the  case  in  tho 
same  circumsunoes  it  would  have  been,  if  such 
a  miscaiTiage  had  not  been  committed.    But 
this  bill  is  to  condemn  him  to  death  upon  the- 
oath  of  one  witness,  though  there,  was  yonr  ant 
of  pariiament  last  year  requires  two.    With , 
submission  to  their  judgment,  it  was  the  law . 
of  the  land  before  that ;  and  in  all  cases,  where 
trials  are  *  per  testes ;'  and  it  is  the  law  of  God,  ^ 
and  the  law  of  the  whole'  world ;  and  no  Uw 
allows  a  man  to  be  cotyleilined  but  by  two  wit* ; 
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Attd  wbifr  hith  Iwmmd  inthilliMltflrMsIrt 
not  to  lodiieiMiyMr  jtMlgmRito;  fcritwiwk 
improUble,  ^iit  tHMt  ClflMSy  told  Fteter  is 
iUse ;  yon  nMI  never  eNovr  heaiw^,  nor  per- 
mit your  jndgvieil  to  lie  f^ovenied  fcy  ny 
tttog  bm  filial  ii  certain,  omI  faith  nil  tbm 
mofil  rulei  of  perrauion :  hev-say  wan 
nerer,byaaylaw,  in  any  oonrtofthe  wotM, 
alloiriB4»nnr  indeed  believed  in  private  eoB- 
venAtloo.  ' 

As  to  -my  lady  Fenwiefc,  tbeM  i«  tbia  far- 
ther, That  bodSand  and  w'rfe.  In  r^apect  of 
erlmes,  ave  dietioct  peramn  ;•  and*  what  one 
does  cannot  aflect  the  other,  no '  more  ibao  alM 
(kservca  lo  be  encuted  Ihr  what  air  Mm 
Fenwiekdid:  and  aa  to  what  Fsrter  aaya  eon- 
eeningrit,  it  only  rebles  to  himaelf ;  it  proven 
no  ecmstiott  of  the  bill,  which  is,  That  Good- 
man m  withdrawn,  beeaose  a  stranger  to  tit  J.' 
FBHTarick  ^and  it  moat  be  so  in  constmetioa  of 
law)  made  an  attempt  upoa  captahi  Porter  ; 
therabre  Goodman  beinp  withdrawn,  there 
was  an  attem|it  upon  bim,  and  hy  the  aamo* 
person,  and  by  the  same  means :  this  ia  oo  evi« 
deaee  ;  it  carries  no  logic  in  H,  and  wiU  not 
prevail  upon  yoargadgment. 

We   ofler  anotnec  thing  to  yoor  eonsi- 
deration:  1tissaid,thatone  Roewss  spoke  to 
by  a  soliohorcf  sir  J.  Fenwick's,  Wfaether  or 
no  he  pooU  say  aay  thing  to  the  discff«dit  of 
Chwdman,  as  tohisiobbing'Orclippnig'f  The 
asidng  of  that  question  was  lawral;  and  to 
desire  bun  to  testify  it  was  bwlnl:  I  nnist 
sjgree,  to  ofler  too  greata  som  of  money  roar 
subject  bim  to  an  information  in  tbe&ing^ 
Bench;  Ybet  Mr.  Attorney  knows  that  best) 
but  God  loibid  it  should  a&ct  sir  J.  Penwick!  - 
Hr.  Dighlon  was  noc  his  solicitor  at  that  time, 
not  appointed,  nor  had  any  liberty  to  come  to 
him  ;  berides,  it  caimot  be  an  evidence,  nor 
cannot  induce  yon  to  believe,  That  (he  same 
penon  was  instnimental  to  ^  away  GockI- 
man,  because  he  asked  Roe,  it  be  knew  Good< 
man  to  be  goDUr  of  those  crimes ;  for  there  is 
no  evidence,  that  he  asked  him  to  persuade 
hiln  to  withdraw  himself. 

There  is  another  thing  we  could  offer  to  you : 
there  is  no  proof  of  that,  which,  upon  the  first 
reading  of  ibis  bill,  was  aimed  at,  to  be  pn- 
nished  with  greater  pains  than  the  common  law 
inflicts,  and  mat  is,  the  giving  of  fiilse  papers 
add* accusations  against  great  person^;  they 
have  not  attempted  any  thing  like  it ;  so  that 
that  is  to  be  taken  as  if  there  was  no  such  thing. 
Neither  is  there'  any  proof  of  protrsctin^  bis 
trial,  by  any  promises  of  conmsion  or  disco- 
very ;  they  opened  it,  but  did  not  attempt  the 
proof  of  it,  but  waved  it. 

But  take  it  to  be  so;  I  hope  yon  will  not  pass 
an  act  to  attaint  a  man  for  making  a  firise  ac- 
cusation, which  only  incurs  an  action  of  Sr<m- 
dalum  Magnaium,  or  fine  and  impris()nnieDt 
upon  an  indictment;  and,  1  hope,  yon  wilt  not 
condemn  him  to  s  greater  punishment,  when,  at 
the  time  he  did  it,  he  had  no  notice  of  that 
punishment.  The  design  of  the  law  is  to  in- 
fluence men  by  feat  of  fenaity ;  and  how 


;  and  the  reison  that  her^  one  Witness  is 

admitted,  iis,  bebanse  he  hath  Ihe  benefit  of  a 
jvry,  and  chidtenges  to  them,  who  the  law 
Mipp«ise8  ar«  privy  to  the  fact,  and  therefhre 
are  to  come  tVom  the  vicinage,  firom  the 
neighbonrhood  of  the  place  where  the  patty 
dv^ls ;  and  for  that  reasph,  in  cases  of  felony, 
where  no  statute  interposes,  the  law  aUows  bnt 
oae  witnesiG  Natural  reason  requires  two  wit- 
nesses in  case  of  so  great  crimes,  because  that 
da^  witness  can  be  no  rule  to  euide  yonr 
jmlgmenta;  one  affirtes,  the  other  taiies;  this 
is  equal ;  afid  presumption  ought  to  ba  on  the 
nde  of  iimoeency,  rather  thaa  otheHrise;  but 
we  hope,  in  this  esse,  it  will  not  be  thought 
reasonable  fo  pass  the  biH  to  condemn  sir  J, 
Fenwick  for  treason,  and  to  oondeinn  him  to 
tile  boaest  of  executions,  upon  the  testimony, 
nay,  upon  the  parole  of  one  witness,  ^d  it  is 
nomoreMhan  if  Goodman  had  been  dead,  thefi 
you  would  not  have  done  it.  If  Gooteian  and 
Porter  had  both  come  to  this  bar,  yon  wouM 
not  have  done  it,  hot  have  refeired  Urn  to  his 
trial  at  the  common  law.  Now  what  is  there 
pretended  by  them  to  indued  you  to  jnd^  the 
contrary,  or  at  least  without  so  much  as  aa 
aMsgHHon  m  the  bin,  that  sh>  J.  Fenwick  pro- 
cured Ins  wiMrawlng?  I  propose  it  to  your 
considertttion,  '^^fhether  there  be'  any  picof 
that  Goodman  is  withdrawn  ?  He  wss  once  in 
OBStody,  let  out  open  bril,  the  proascntors  ap- 
proved the  bail,  he  never  jei  odled  upon  ms 
facog^niaance ;  nay,  there  ia  not  one  tittle  of 
avidehoe,  bnt  that  Goodman  may  be  in  thesame 
l^ifitig  where  he  was:  and  then  aoppooe, 
when  you  have  passed  this  bill,  Goodman 
lAonkl  aptear  agam,  and  contradict  bis  testi-< 
mony  he  has  given  before  ;  then  it  may  be  too 
late  for  yon  to  do  riffht  tp  nr  J.  Fenwick.  It 
ift  not  so  much  asom^  that  Goodman  coakl 
not  be  fimnd;  they  offered  a  printed  procla- 
natioi,  which  I  am  sure  tl^e  bug's  serjeant 
willoot  allow  to  be  any  evidence.  Whether  it 
passed  the  great  seal  before  it  was  printed,  or 
whether  it  ptissed  it  at  all,  non  amttmt ;  for  it 
wasnot  read;  they  waved  it.  It  does  not  ap- 
p^sr  4\t  J.  Penwkdc  consented,  or  procured 
Goodman's  withdrawing;  he  could  not  pro- 
core  it,  Jbr  he  was  a  prisoner,  and  so  not  likely 
to  affect  it,  being  a. prisoner,  especislly  for 

As  for  my  lady  Fenwick,  whether  she  did 
aa  or  not,  I  am  sure  you  will  be  of  opinion,  it 
ought  not  to  affect  ki^  J.  Fenwick:  suppose 
ClaacT  a  stranger  to  sir  J.  Fenwick,  and  in 
truth  ne  never  saw  him;  or  suppose  him  a 
IHend,  sod  be  oflicionsly  did  what  he  did ;  he 
ought  to  answer  fur  it ;  and  I  think  he  hsth 
undergone  the  punislimeiit  the  law  thought  fit 
to  ioflict  in  thst  case ;  it  is  his  own  crime,  and 
by  the  rules  of  justice,  no  man*B  crime  ouglit 
to  tend  to  tlie  punishment  or  misfurtune  of  ano- 
ther man:  theactofoDe  crimiNal,  thoiiffht  to 
be  a  party,  or  aoquaiiitaiice,  or  a  friend  of  sir 
J.  Ff'nwick's,  ouffUt  not  to  affect  him,  nor 
nohoily  but  the  actor ;  it  is  he  that  hath  suf- 
fiftred  tor  it 
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tlwilw,  wktn  petiMm  avt  Ml  known  at  the 
tMM»lbc  Imet  WW  cnnwtitktdT  I  tpeak  with 
•ohniMm  ttiO ;  il  attnaiiol  jiMtt  that  J  ^onld 
ktkmr  with  to  miwh  cauliDD,  ftom  an  actaoa 
that  ex|iMefl  me  tothepenaHjof  90/.  aslmD 
«B  actioii  for  which  the  law  aays,  I  ahall  fbrieit 
my  lift:  new.  Sir,  in  Ihia  case  it  miffht  be  ex- 
pcMsled  that  he  thiNdd  menr  the  panalty  cf  fine, 
piUanri  aii4  iapiiiOMBcnt ;  hot  net  that  he 
coiikl  ineor'the  peaalty  of.death. 

Thftt,  8ir,  aa  te  the  pratiadiiiflr  of  hia  trial 
hjaoch  promiaaa  ot'  coofeamm:  certainly  the 
pullhV  eff  hia  trial,  in  itaeif,  ia  ao  far  from 
being  acriaw,  that  it  cannot  be  thmurhthnt  hiw- 
fbl:  it  ia  every  man's  daty,  vpoo  the  principle 
ef  aatf-preservatioo ;  and  it  was  at  the  librri^ 
of  the  gOTemasent  end  BiinisteM,  to  do  as  thay 
thooghtfitiMt 

In  the  neit  place,  we  do  insist,  that  there  is 
no  trsaaen  allcdged  nor  proved  ia  this  case : 
thenia  no  pretence  of  troth  nor  ohatipe,  in  ra- 
apect  of  theaesaasination;  nor  ofboyrngf  of 
nrma  or  horacs,  tbdoffh  mantioQed  in  the  indict- 
ment: and  if  sir  J.  Fenvriok  had  been  to  have 
been  tried  open  this  indictment,  and  they  had 
had  both  theae  witnaaasa  there,  aU  that  conld 
have  been  proved,  mustbeof  theosnnlt;  aalo 
the  jneit,  he  moat  have  been  Ibond  net  guilty : 
amd  1  baiieveitis  mostnotorma,  that  the  whole 
company  there  eodd  not  have  raiacd  what  waa 
talked  «*:  New,  aato  thiasmgleaol,  ithath 
heenaaid,  that  a  coaapiraey  toTev;^  war  la  net 


My  lord  Ruasel  waa  atlamtsd  Ibr  it, 
and  that  attainder  waa  rsvemdnponthia  veiy 
•ooonnt,  and  the  net  deolares  the  vsaaon  of  it, 
lie  being  denied  bishiwini  chaUsngea,  and  by 
trained  cooatniotion  of  iraasona-he  waa  mJaw» 
Adhr  convided  of  treason.    Now  the  overt-act 
in  the  nidietment  waa  this,  that  my  totd  Rnsaai, 
mnd  othersr  did  oonanit and  oonapiie  toaeine 
thaking'agaaBda:  thepvaofofit#entfofther, 
fthatih^  sent  «r  Thomas  Armaferongr  to  ^icw 
them  and  aaina them:  bnt  then  the qoeation  i% 
whether  the  coasuhhig  to  aend  a  man  to  invite 
Ganigtk  fiircas,  is  any  morathann  conaoltto 
•eiae  the  king^  goarda  ?    We  say  each  are 
Uvy ini^  of  war,  and  it  la  net  within  ti^  chmse 
of  adhering  to  the  king*a  enemim;   lor  they 
BBoat  heather  preaent  aidmg  and  abetting  of 
them,  er  aendfaig  them  money,- anns,  and  am- 
nannitisn^  and  the  like;  awl  1  thidk,  for  that,  I 
naay  appeal  toyoor  act  made. against  corrsa* 
ponding  with  tlie  king's  enemies;   whieh,  1 
imppoaa,  if  the  bw  before  was  otherwise,  it 
■eoded  not  to  bavo  been  made.    Now  here  is 
milir  n  consult  and  agrecawnt  to  do  this  act. 

tt  hath  been  onestioncd.  Whether  icribere 
9$i  €gir€  ^.  Bnt  here  it*  is  only  mitttn  ;  nay, 
k  iawot  so  mnch,  it  is  ooly  agrmrt  mittertf 
§UL  man  had  between  them  a  little  private  dia* 
^onrve^  and  nt  last  4ineef  them  did  agree  to  emd 
Chamock  *  to.  France :  The  qaestion  is, '  whe* 
Hmt  the  law^of  tlie  land  will  warrant  this  to  be 
f  And  if  not,  then  yon  most  not  pom 
adt  wpoikeuch  'a  angle  potat;  Dr.  Story's 
is  denied  la  he  law;  tnis  case  is  no  more 
thai  ip  mf  Jmd  JOyar,  .te  wriliiig  •  letter 


toinvite  tht  Spanish  king  to  infadeBngiand; 
and  it  was  a  time  ofgreat  fear  of  them,  M  it  ia 
ofthe  French  king  now;  and  be  was  attaialsd 
npon  that,  bat  that  jufj^ment  batb  been  oues* 
tioned  and  denied  to  be  law.  Ky  locd  Hairs 
expressly,  in  his  Pleas  of  tlie  Crowo,  saya,  ihAt 
a  conspiracT  to  levy  war  is  not  an  overt«aot  of 
the  king's  death  ;  and  that  attempting  to.  lory 
war  isnot  trsasoD.  Now  the  sorts  of  treasons 
are  theae  three ;  compassing  the  kind's  death ; 
levying  war ;  or,  adberiog  U>  the  king'a  enar- 
mies.  Now  fee  compesaing  or  agreeiug  to  levy 
war,  to  apply  that  to  be  an  overt^aot  of  com* 
paasirig  the  king's  death,  hath  beta  always 
complained  of  as  a  strain  ofthe  law. 

Upon  these  icesons,  we  think  thia  would  not 
have  been  an  not  of  compaasing  the  king'a 
death,  as  laid  inrthe  indictment;  and  then  if  it 
be  but  a  question,  whether  it  boor  oof  we  hope 
you  will  not  proceed  in  your  legislitive,  espe- 
cially when  no  is  deprived  of  the  advantage  of 
insisting  on  this  at  hia  trial  at  common  mm : 
witnossm  are  there  npon  their  oaths ;  he  might 
have  had  a  challenge  to  the  jury  ;  he  mi^t 
move  in  aneat  of  judgment   Now  the  ipiestion 
b,  whather  you  wSl  pronomice  sentence  of 
death  npon  him  for  higb-lreaaon,  upon  .one 
single  act,  a  year  and  a  luilf  ago,  just  after  the 
act  of  pariiament  for  regulating  trials  in  cases 
of  high-treaaon ;   and  It  we  bad  had  a  trial  at 
law,  we  afioahi  have  canvaased  these  things,  if 
we  had  witneasss  upon  their  oatha;  for  tfio 
pardon  renehed  the  529th  of  April,  they  oooM 
swear  no  new  disoouiae  bnt  just  in  May ;  and 
now  they  aay  it  waa  in  the  middle  of  May  ;  if 
it  had  hien  before,  the  king's  grace  would  have 
demoted  sir  John  Fenwick  mm  punishment; 
and  theae  things  we  should  have  bed  the  ad- 
vantage of,  if  we  had  had  the  liberty  of  a  trial. 
Thtfe  ia  another  consideration;  an*  J.  Fen- 
wiek  hath  pleaded,  and  hath  ao  (desded  to 
issue,  and  iasue  ia  joined,  and  a  Venire  FaeiM 
is  awarded.    Now  we  anbmit  it  to  yon,  whe- 
ther you  will  think  fit  to  take  it  ont  et  thehaada 
of  the  common  law,  when  there  ia  no  extraor- 
dinery  necessity  P    And  the  consideration  we 
have  to  otTer  to  yon,  if  Von  do  not  cast  out  this 
bin,  if  we  should  have  the  jpood  fortuoe,  aa  we 
hope  for  in  another  place,  sv  J.  Fenwick  stands 
still  liable,  and  must  submit  to  his  trial,  if  the 
king's  counsel  thbk  fit  to  prosecote  him,  and 
we  think  it  hard  to  undergo  your  oeoaure,  to  be 
condemned  in  tbis  place  ;  and  if  (nerhaps)  he 
be  acquitted  here,  to  undergo  the  like  danger 
in  another,  and  then  to  be  tried  in  a  third  :  and 
for  these  reasons,  we  hopp,  you  will  reject  thia 
bill. 

Seg.  Oimld.  Hay  it  please  yon,  Mr.  Sp^er, 
I  have  hearkened  to  what  these  gentlemen  have 
d^ected,  aod  oouM  not  lie  aware  of  all  they  have 
said  ;  they  have  enlarged  upoo-several  tuples  ; 
I  shaH  recollect  them  as  well  as  I  can,  and  an« 
swer  tbem  in  the  mptbod  they  have  taken.  I 
never  did  think,  that  the  pariiament  would  take 
things  ont  of  the  onlinary  coiine  of  justice, 
nor  attaint  any  of  treason,  unless  in  caaes 
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that  in  eteei  extrtoHnanr  thejr  hare 
They  likewiie  have  agreed,  and  fir  Barthelo- 
mew  Shower  has  toM  yoiK  that  theie  are  aome 
treasoiui,  by  the  statute  of  25  Edw.  5,  reterr ed 
hy  that  act,  to  be  dedared  by  parliament.  Sir 
Thomas  Powb  says.  This  is  taken  oat  of  the 
ordinary  vourse  of  justioe :  So  says  sir  Bartho- 
lomew Shower  ;  says  he,  here  is  so  indictment 
before  you,  the  party  hath  pleaded  not  guilty  ; 
and  tliey  say  he  may  be  tned  in  the  ordinary 
eourse  of  the  law :  and  therefore  they  look 
apon  it  as  improper  to  bring  it  here. 

The  gentlemen  are  mistaken  Tory  much,  to 
>  think  tMt  I  did  say,  that  the  exammation  that 
I  said  was  evidence  here,  would  he  allowed 
below.    If  I  had  thought  so,  f  shoold  hare 
■  thought  at  the  same  time,  this  House  would 
net  have  meddled  with  it :  but  I  do  disagree 
with  them  in  this ;  and  take  it,  that  where  a 
case  is  exfraonhnary,  yon  will  come  and  med- 
.  die  with  the  matter.    Here  is  an  abominable 
tveason,  that  b  agreed  on  all  hands.    Here  is 
plot  upon  ph>t ;  here  hath  been  a  plot  now  to 
.  take  away  the  king's  evidence  ;  there  was  two 
witnesses  in  the  beginning ,  and  it  is  very  plain 
.  that  one  of  them  is  not  here  ;  for  thst  here  was 
a  proclamation  produced,  and  I  did  look  upon 
that  matter  as  taken  for  granted,  that  Good- 
man was  withdrawn,  'and  for  that  matter  they 
may  be  easily  satisfied.    Tliey  say,  we  have 
not  proved  the  suggestions  of  the  hilt ;  but 
we  think  we  have :  for  ilrit  of  all,  captain 
Porter  bath  here  sworn  it  expressly  ;  it  is  not  a 
thing  of  loose,  bare  talking,  but  he  hath  proved 
a  deliberate  aud  formed  conspiracy  ;  be  hath 
.proved,  that  it  was  actually  agreed  upon  a  firit, 
.  and  at  a  second  time ;  and  that  Chamock  was 
sent  in  order  to  the  execution  of  it  :^  and  what 
.  was  it  for  ?  It  was  plainly  to  depose  the  king, 
fie  tells  yon,  for  that  purpose  they  had  de- 
aired  8,000  foot,  1,000  horse,  and  1,000  dra- 
soona  from  the  French  king ;  and  theaa  gen- 
tlemen agreed  to  join  them.    Now  can  there 
be  a  greater  evidence  of  deposing  the  king,  and 
oottae(|uently  of  imagining  his  death  P  It  Is 
.an  evidence  of  the  imaginatkm  of  the  death 
of  the  king,  as  well  as  of  the  rebellion  ;  it 
being  so  in  the  necessary  consequence  of  it. 
Now,  I  think  be  hath  luUy  proved  that.    Then 
we  ofier  to  you,  how  far  you  will  alk>w  of  this 
examination :  Why  ?  becaoae  upon  a  second 
contrivance  here  is  a  witness  withdrawn :  and 
can  we  give  you  greater  evidence  of  that  than 
we  have  given  ?  we  have  proved  that  there 
was  tampering,  let  the  thing  run  as  far  as  it 
will.    Captain  Porter  was  dealt  with,  had  300 
gninea^  in  hand,  ana  300  more  he  was  to  have 
.  remitted  to  him ;  and  was  to  have  300/.  a  year, 
whereof  sir  J.  Penwick  was  to  pay  one.    It 
does  follow  aiWr,  that  he  is  withdrawn :  we 
.  must  leave  it  to  this  hononrable  House,  what 
construction  you  will  make  of  that ;  Whether 
here  is  not  a'  second  plot  ? 

Now  this  matter  is   brought  before    this 

honourable  House,  we  have  gone  so  far  in  it, 

as  to  produce  Gooiltnan's  examinatkm  that  was 

.taken  balarea>ntice  of  peace:  we  hate  ahewed 


former  trkl ;  and  now  be  isgone,  save  aoMv 
but  must  jnetly  infer,  it  is  by  sir  J.  Feawidra 
means :  so  that  here  they  have  takea  away 
the  evidence  that  is  necessary  in'  tlie  or- 
dinary  course  of  proceedings.  In  such  an  ear* 
traordinary  case  I  think  it  bath  been  usual  for 
the  parliament  to  interpose :  therefore,  what 
they  pretended,  under  favour,  that  this  should 
not  be  evidence,  »  all  Ukea  oflT.  For  now  we 
are  in  parliament,  yon  will  make  use  of  auoh 
informations  as  can  give  you  any  light  iato  tha 
matter,  and  may  obviate  and  cure  the  disleesper 
that  is  upon  u» ;  and  yott  are  judges  of  your 
own  methods,  and  how  far  sir  J.  Fen  wick  bath 
been  concerned  upon  the  instances  we  have 
given  you,  that  is  in  your  judgments.  Aa  for 
what  sir  Thomas  Powis  tells  you ;  saya  be, 
this  power  hath  not  been  executed  hy  parlia- 
ments very  frequently,  hut  it  hath  generally 
been  done  where  pevMNis  are  withdrawn  frana 
justice,  and  cannot  be  oooEie  at  in  the  ocdinaiy 
course.  Why,  we  are  in  the  like  case ;  if  aa 
be  we  cannot  come  at  justice  in  the  onhnary 
course,  and  that  by  our  evidence  having  beea 
tampered  with,  and  drawn  away ;  then,  Shr, 
under  favour,  by  their. own  arguments,  it  ia 
proper  to  come  before  this  bouomrahle  Houaa  ; 
ao  tnat  notwithatandin^  what  hath  hasa  said, 
we  do  think  we  have  given  yon  endance. 

And  as  for  what  they  said,  that  we  have  net 
given  any  aooount  that  sir  John  ^owick,  by 
giving  assurance  of  liis  confession,  had  pea* 
tracts!  his  trial ;  for  that  I  did  apply  mysclf« 
thst  Mr.  Vernon  might  give  you  an  aooount  of 
it :  so  that  upon  the  wFiole  matter,  we  mosi 
leave  it  to  your  consideration,  and  hope  w« 
have  given  yon  good  satisfactioa,  that  thcra 
hath  been  a  great  plot  against  the  govei nment  $ 
and  there  was  no  evidence  ef  any  other  matter 
before  the  judges,  ami  they  aflowed  it  to  b» 
high  treason.  Here  is  the 
only  we  hsTe  not  one  of  them  ema  voec, 

derj.  low/.  Mr.  Speaker,  I  abaH  Dottroabbs 
you  nor  the  House  Tory  long ;.  but  I  humbler 
nope,  vrith  a  little  pains,  to  satisfy  tha  Hmtm^ 
that  most  that  hath  been  said  on  die  other  si^ 
is  not  much  to  the  purpose.  Sir,  1  wiH  coa- 
sider,  with  the  leave  of  this  House,  what  tb« 
common  law  was  befoie  95  Edw.  3,  and  hose 
the  law  does  now  stand  ;  aad  draw  saasa  ess* 
sequences  from  thence,  and  the  necessity  «f 
this  case. 

The  statute  of  25  Edw.  3, 1  moat  obaefra  ia» 
is  not  an  enacting  faiw,  it  ia  only  a  law  dtda 
ratory;  for  all  those  particnkr  iastanoea  af 
treasons  that  are  mentioned  there,  weratna- 
sons  before  that  law  was  saade ;  and  sa,  Iry 
the  preamble  of  it,  plainly  a|ipeara:  but  ^bm 
judges  had  a  greater  litierty  upon 
tfeason,  and  npon  aecnosulative  tveaaaaa  | 
that  was  left  too  much  at  the 
liberty  of  the  judges  below,  and  the 
power  of  the  law.  Then  that  statute  cornea  i 
restrains  the  judges  in  that  paiat ;  and  saya^ 
tlmt  they  shaU  not  give  jodgmeat  ja  any 
oftreaaoo,  bat  only  ia  theaa  I 
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mentioQed  diere:  and  that  atatate  taya,  that  if 
any  other  matter  which  ahall  he  thought  trea- 
aon  should  4»me  before  them,  they  shall  not 
iyrooeed  to  jodgmeDt,  but  aoquaiot  the  king  in 
parliameot  with  it.  I  only  make  use  of  it,  to 
prore  how  treasons  stood  oefore  that  act,  and 
now  it  eomes  to  be  altered  from  the  common 
law :  and  I  am  sure  it  is  not  to  be  denied,  but 
that  one  witness  was  siif&cient  at  the  common 
law:  but  then  comes  1  Edw.  6,c.  18,  and  that, 
for  the  security  of  the  subject,  does  ordain. 
That  in  caaes  of  high-treason  there  shall  be 
two  witnesses  of  the  fact :  but  that  statute  does 
not  alter,  but  was  made  for  the  security  of  the 
subfeot  in  point  of  proof.  Bnt  in  that  statute 
of  1  Edw.  6,  c.  19,  that  does  proride  there  shall 
be  two  witneasea  in  cases  of  high-treason, 
thete  is  an  exception  of  treason  for  counterfeit- 
ing and  forging  of  the  coin ;  and  that  is  the 
reason  that  the  law  is  taken  uow,  that  though 
there  must  be  two  witnesses  in  the  cases  of 
other  treasons,  yet  in  the  case  of  coining  there 
needs  but  one.  The  offence  or  crime  is  never 
the  greater,  because  there  are  to  be  two  wit- 
nesses to  prove  it.  In  this  case  that  is  here  be- 
fore yon.  we  come  to  desire  your  help,  because 
ona  of  tne  witnesses  is.by  art  and  fraudulent 
means  withdraWn :  Does  that  poi^f^  the  crime 
at  all,  or  lessen  it  ?  No  man  will  say  the  crime 
is  lesa,  but  it  does  prevent  a  regular  trial  befnre 
tlie  ooorts  below ;  and  that  is  the  reason  why 
we  did  come  here ;  and  we  hope  this  defect 
ahall  be  supplied  by  a  special  law.  But,'  say 
they,  it  ia  f  ery  hani  a  law  should  be  made  ex 
po$t/ttcto  to  take  away  a  man's  life.  It  would 
he  ver^  bard,  if  the  case  was  as  they  have 
stated  It,  to  make  a  crime  ex  po$i  facto  that  was 
not  ao  before :  hot  I  do  not  take  it  to  be  hard 
for  a  law  to  be  made  to  repeal  another,  to  make 
a  matter  triable  that  was  not  triable  before. 

Suppose  a  law  should  be  made,  that  all  trea- 
sons from  and  after  such  a  time,  suppose  from 
a  time  before  the  (kct  is  here  supposed  to  be 
committed,  as  May  was  twelve  months,  i^hould 
be  triable  as  at  the  common  law ;  no  doubt  the 
parliament  may  repeal  a  law  in  part,  or  in  all. 
fio  man  can  my  but  sir  John  Fenwick  might 
be  tried  at  the  common  law  by  one  witness, 
before  the  statute  of  1  Edw.  6.  So  that  I  do 
obaerve,  and  humbly  submit  it  to  you,  that  this 
law,  by  the  aot,  is  not  changed  as  to  the  crimei; 
the  crime  is  as  it  was  before,  it  is  only  changed 
as  to  the  number  of  witnesses.  The  iastanoea 
that  have  been  observed  on  the  other  side,  with 
bumble  subraisskMi,  I  think,  do  not  reach  our 
eaae.  We  do  not  insist  that  there  are  two  legal 
wttncaaea ;  we  do  confesa  the  ioformatkm  that 
hath  been  read  ia  not  a  legal  proof;  but  this 
fioose;  in  their  legislative  capacity,  is-not  to  be 
confined  te  the  evidence  that  a  jury  must  have 
below.  This  House  may  take  what  ways  and 
methods  they  pleaice  to  satisfy  themselves.  Say 
they,  here  is  the  life  of  a  gentleman  that  is  oon- 
cerited.  I  know  all  good  men  win  be  tender  of 
theliie  of  a  man:  but  here  ia  the  tifh  of  the 
king,  and  the  aafety  of  the  kingdom,  the  pcnee 
and  9t£0lj  of  oa  ally  that  is  ooanemsd  ^  the 


same  case ;  and  let  them  put  these  thrags  into 
the  balance,  and  consider  which  ought  to  vreigh 
most. 

Yoo  have  a  record  before  you,  of  the  convic- 
tion of  Peter  Cook,  who  was  indicted  by  the 
fcame  witness. 

A  learned  gentleman,  that  is  of  counsel  fat 
the  prisoner  at  the  bar,  did  n^ake  the  same  ob- 
jections as  are  made  now,  at  the  Old  Bailey  (it 
may  be,  there  are  some  other  particulam  now) ; 
and:  after  all  the  debatea  and  arguments  that 
could  be  used  at  that  time,  it  was  unanimously 
resolved*  that  the  crime  was  high- treason  :  and 
if  it  was  high-treason  in  Peter  Cook,  it  ia  no 
less  in  sir  John  penwick,  who  was  present  at 
the  same  time,  and  engaged  in  the  same  busi- 
ness :  for  what  was  a  crime  in  one,  was  the 
same  iu  both. 

I  think  it  is*  too  diminutive  an  expression,  fe 
say,  this  was  nothing  but  a  little  twittle-twattle. 
They  did  there  meet  upon  a  solemn  consulta- 
tion ;  and  not  only  once,  but  they  did  meet  a 
second  time  ;  and  what  was  it  to  do  f  it  was  to 
invite  a  foreign  nower  to  invade  this  land,  and 
to  make  war  witli  the  king  and  kiagilom  ;  and 
they  did  promise  and  solemnly  engage  to  assist 
them  with  armed  fbrees ;  and  it  was  proved, 
that  they  did  agree  with  Charuock  to  go  inle 
Prance ;  and  Chamock  was  not  witting  to  go 
the  first  time  he  was  desired,  till  he  found  they 
were  staunch  and  steady  in  their  jresolutions  ; 
and  npon  a  second  meeting  they  were  all  found 
ao,  and  then  he  would  go :  i  think  that  is  an 
overt  act  of  treason,  if  there  be  any.  And  when 
he  came  back,  he  said  he  had  been  in  France, 
and  brought  an  answer  to  the  message  he  went 
about :  This  is  alt  uow  laid  before  you.  But, 
say  they,  this  is  an  extraordinary  case ;  I  do 
agree  it ;  but  because  it  is  an  extraordinary 
case,  and  for  the  safety  of  the  kiug  and  king* 
dom,  it  ia  fit  there  shonkl  be  an  extmordioary 
remedy. 

They  ask,  what  mischief  it  would  be  if  this 
gentleman  shouM  be  left  to  the  ordinary  course 
of*  law  ?  It  bath  been  the  wiadom  of  au  agea  to 
make  a  law,  to  punish  such  as  by  their  artifice 
would  evade  the  hiw.  Here  ia  this  gentleman, 
as  we  say,  guilty  of  high -treason ;  but  that  we 
submit  to  you. 

This  gentleman  was  in  the  prosecution  of 
the  law,  and  might  have  been  tneil  in  the  re* 
gular  way,  and  had  the  witnesses  upon  their 
oaths;  (the  grand  jury  have  found  hUh  verm 
upon  their  oaths)  but  we  most  appeal  to  a  wor- 
thy member  of  the  House  (who  oecaose  he  was 
a  member  we  did  not  call  upon  him)  to  give  yon 
an  account  how  he  did  delay  and  protract  hia 
trial;  and  now  they  know  he  canqot  be  tried  at 
all,  they  pretend  he  is  willing  to  be  tried :  and 
because  be  cannot  be  tried,  tbey  would  have  it 
as  an  aignment  that  he  should  not  be  punished 
by  any  other  meana. 

Sir,  if  ao  notorioua  a  crime  as  this  ia  should 
be  committed  against  the  body  of  a  natMm,  and 
go  uttpimiahed,  etdier  in  the  common  oburset 
or  by  some  eztraovdinary  methods,  the  natioii 
would  be  ia  a  drabtfvl  and  dap^eRNii 
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When  thk  H«»e  halb  pMtd  tbeir  jodg* 
nents  io  this  matler,  it  will  go  to  another 
place,  where  it  will  have  another  examination i; 
and  it  will  have  that  '^^ihu'  consideration  that 
aU  other  acu  haf  e.  Wo  are.  in  an  extraordir 
nary  case,  and  do  think,  that  this  extnordinary 
casetloes  deserve  an  extraordinary  punishnient. 

Hit  B.  Shomer.  I  beg  pardon  but  for  one 
word :  no  man  does  abl^r  such  Gonsolto  more 
than  myself;  hot  I  do  notthiok»  that  discourses 
nre  soon  an  overt  act  of  higfa-treasQn»  an  de- 
aerves  the  ponishment  ol'  de^* 

'     8ir  John  FeoM  ick  and  the  oouad  Hhok  with- 
^w.    And  heing^  withdrawn, 

Admiral  Aniie/.  I  think  this  may  be  a  proper 
time  to  ask  questions :  if  so,  1  think  nriyself 
enough  concerned  to  trouble  yon  with  one  or 
two.  1  think,  in  the  paper  [meaning  Fenwiek's 
informationsl  that  hath  been  read,  I  am  men- 
tioned  twice.  These  are  the  questions  Ide- 
eire  to  have  asked,  what  proof  he  hath  of 

this  ?  whether  ever  he  saw T  And,  what 

proof  he  ban  that  I  sent  captain  Lloyd  over, 
and  that  I  gave  him  a  list  of  the  ships  ?   And 
Ihat  1  said,  we  could  not  fit  out  30  ships  in  | 
May  ?  and  whether  or  no,  since  this  revolutton 
be  hath  bad  any  conversation  with  meP 

Col.  Cnrnford'  What  that  bononraUe  per** 
•on  savs,  calls  me  up ;  my  name  is  mentk>ned 
in  sir  J.  F.'s  paper }  I  desire  yon  would  aak 
him,  why  be  mentioned  me  in  his  paper,  as  he 
hath  done  f  And  that  you  woahl  reM|uire  him 
|o  make  proof  of  what  He  says  in  relation  to  me. 

Col.  Godfrey*  I  desire  some  questions  may 
be  asked  him  m  relation  to  a  noble  lord,  my 
lord  Marlborough:  if  he  be  guilty,.  1  woofo 
bave  it  known,  and  I  wouM  as  willingly  have 
it  known  if  be  be  Innocent,  as  I  believe  ii  will 
so  appear.  I  would  have  him  asked,  wbetheri 
fince  the  beginning  of  this  war,  or  &oro  the 
time  of  this  king's  landing,  sir  J.  F.  did  ever 
npeak  to  him,  in  public  or  pritate  ?  Or  ever 
did  write  to  him,  or  receive  any  mtwage  bv 
word  of  mouthy  or  letteri  from  my  lord  Marl* 
borough  ?  Hesay^i  that  some  service  he  had 

£romised  king  James,  incUned  him  toproasise 
im  his  pardon:  J  woold  know  what  that  ser- 
ricewas?  And  in  relation  to  his  sending  Lloyd 
Into  France,  whether  lie  oan,  by  any  body 
else,  make  th^t  appear  ? 

Col.  Crawford*  That  gentleman  hath  put 
me  in  mind  of  one  short  ifuestion:  whether 
over  he  oonveraed  or  spake  with  me  in  bis  life? 
Mr.  Bridgu,  Whether  sir  J.  F.  hath  any 
body  but  himself  to  support  the  hearsar  he 
hatb  given  an  aeeonnt  of?  And  I  desire  a 
ouestion  may  be  aakcd  him  on  belialf  of  the 
duke  of  Sbrewabory ;  what  proof  he  has  that 
the  dokeof  Shrevrsbury  came  into  the  office  of 
neorctaqr  of  state  agam,  by  the  operstian  and 
consent  of  king  James  ? 

Mr.  Vernon^  ]  deswo  n  question  may  be 
naked  previona  to  tftat»  becnnaB  it  ia  an  in  time ; 
bow  be  knows  that  noUe  lord  was  ia  treaty 
nrith  king  Jamesi  beftiie  ho  wonl  4mt  of  the 
necc^H^'s  oAnOp  whtabefinlnaiiiethem? 


Cnl;  Granni/:  t  dmn  he  tmgy  he  mtkied^ 
what  proof  he  can  give,  that  my  kurd  Bath  wan 
to  betray  Plyrooutfa  into  the  hands  of  kdaif 
Jamea,  or  the  king  of  France ;  and  whatever 
else  nsy  &ther  is  accused  of  in  that  paper  ? 

Mr.  Hurley,  J  humbly  propose  it  to  yoa 
for  the  method  of  your  proceeding  ainoe  yon 
take  this  method,  whether  it  will  save  yem 
time  ibr  you  to  look  upon  tliat  paper,  and  ask 
him  as  to  the  several  parts  of  it,  wnat  proof  he 
can  make  of  it 

Mr,  Howe.  1  do  not  oppose  sir  J.  Feowick'f 
being  examined  to  thia  paper ;  but  it  migbt 
bare  been  more  to  your  ciedit,  if  yon  had  ex» 
amined  him  befinre  your  vote :  [a  vole  .made 
a  little  before,  by  whic^  that  paper  wna  oon* 
demned].  But  here  are  a  great  many  gentle* 
men  fiso»  to  aak  a  man  to  mat  which  he  does 
not  pretoid  to  anjr  proof  of.  The  beat  way  for 
saving  your  time  ia,  I  oonoctve,  to  have  the  se- 
veral parts  of  the  paper  that  doea  oonoeni 
these  gentlemen,  read  to  him :  and  to  aak  him 
npon  what  groimds  he  gave  the  long  that  in- 
formation. This  will  1^  him  into  SX  that  he 
knows  of  the  matter. 

Mr.  Baicoven.  I  am  not  against  the  qncs* 
tion  tliat  is  proposed  last ;  but  you  mny  ask 
bfrn  that  at  last.  But  Ihere  is  a  noble  lord  thai 
is  reflected  on  in  that  paper,  and  that  is  my 
lord  Goddphin :  I  desire  you  would  please  to 
ask  the  same  questions  as  to  him. 

Lord  Coaiagt^y.  ,  I  did  intend  to  take  care 
of  my  lord  Godolphin ;  Ihere  is  a  hard  reflec- 
tion upon  that  noble  person ;  but  under  fiivonr» 
you  must,  I  think,  let  him  know  yoa  have  such 
a  paper  j  apd  then  ask  him  in  general,  what 
pioof  he  has  to  the  ^uticuhirs  m  that  paper? 
And  then  you  wili,do  injustice  to  nobody. 

Mr.  Asrrit.  There  have  been  aeveralqnea- 
lions  moved  by  several  worthy  members ;  and^ 
I  think,  the  questions  ought  to  lie  naked :  but, 
I  think,  there  ia  one  previous  question  to  aU 
these :  and  that  is,  wlm  you  tell  him  that  jron 
have  such  a  paper,  I  tbink  the  first  nnesiiQtt 
should  be,  whether  ever  he  dtdtveveu  those 
papers  to  the  king? 

Sir  R,  IMaxfoL  1  find  I  am  named  in  that 
paper  that  sir  J.  F.  hath  given  $  J  dcaire  thai 
part  that  rebtes  to  me  may  be  read  to  bim^ 
and  that  he  may  ffive  a  reaaan  why  he  hath 
said  90  of  me  aoid  Mr.  KJlligrew. 

Lord  Woldee,  There  is  another  nkentioned, 
and  that  is  commissary  Crawford;  Idasirahe 
mav  be  aaked,  what  proof  he  bitb»  tbai  he 
gave  Mr.—--  a  list  of  the  army  ? 

C&anretfor  pf  the  ExcMepttr.  I  oan't  bkune 
gentleoMtt  for  asking  qnestknia  thai  eoneem 
them  or  their  frieiHl$:  soase  are  for  rending  «f' 
it  to  him,  1  am  agninslthni:  but  yet  I  would 
bave  you  to  enquire  into  Ibia  naper.  And 
being  YOtt  intended  to  do  it,  it  mignt  have  been 
as wdlenqnired into befiira Mr.  Digbion  name 
last  to  him.  I  think  yen  may  Ml  yourself  iota 
an  easy  method,  ana  avoul  aU  Imimg  qnss« 
tinna.;  nod  aak  him  upon  every  aanKiathil 
paper^  as  yon  come  to  it,  Wfalal  he  knows  sf 
tbfttgmtlfimnn?  Aiadailrlifwnxiherqnwtkii 


653] 


9ifO»  «  J9SS  tf  Atteaaiir.' 


Ju  B.  1096. 


rsM 


Mr.  Smik,  1  was  sUiidiog  up  lo  the  sariM 
parpow :  1  would  not  have  you  to  pot  wiMib 
iDio  bis  tfiooth^  nor  let  bim  know  by  any  qiMB-% 
tion  what  answer  he  is  to  make. 

Mr.  Spsaker,  GcntleneHi  I  am  wilfior  to 
do  yon  any  serrice  I  eao :  hat  here  are  longf 
iafbrraatioiis,  ami  I  never  read  them,  nor  know 
the  conteots  of  themf  but  as  they  were  read  at 
the  Cable. 

Mr.  Atiamey  Oener^.  1  think  the  mmhod 
lately  proposed  will  save  yon  a  i^reat  deal  of 
time,  and  is  proper  fbr  the  discovery  of  the 
troth  :  that  vou  will  name  the  persons  to  him 
in  order  as  they  are  in  the  paper,  and  ask  him* 
in  general.  What  he  knows  of  those  personsf 
Bat  when  you  call  hiin  in,  f  am  not  lor  ashioft 
him  to  the  particular  thioga  ho  kath  said 
almost  them  m  that  paper;  McaosO  that  paper, 
tbon^b  it  is  under  his  owh  hand,  is  not  his  own ; 
and  if  he  knew  it  then,  be  knows  it  still. 

Col.  Mordaunt.  I  won't  pretend  to  propose 
any  tbinj^,  only  for  the  abortenin^  of  your 
time :  Jf  after  voabave  iofiirmcd  bun  there  is 
such  a  paper,  tnat  you  should  ask  biro,  Whe- 
ther be  will  own  it?  And  tlfen,  What  sort  of 
proof  he  will  brine  to  prove  itf  Yea  ii411  find 
be  will  either  tell  you,  he  win  advise  with 
counsel,  or  whether  he  will  give  any  answer 
at  all. 

Lord  Cuttt.  1  have  only  one  question  to 
be  asked  ur  /.  F. ;  It  is  not  a  questioa  that 
relates  to  any  person  named  in  that  paper.  I 
think  tber^  la  no  one  person  that  he  hatS 
named,  but  is  eminently  known  or  bdioved  to 
be  in  the  interest  of  this  government;  and  none 
but  what  are  in  some  post  of  trust  and  em- 
ployment in  it  Then,  I  think  it  highly  ne- 
cessary to  know,  how  it  cornea  to  pass  that  he 
hath  had  so  much  eonversation  with  peraons  of 
that  character,  and  none  with  those  people  that 
he  hath  been  seen  daily  to  converse  wilii?  And 
if  he  hath,  why  he  bath  not  discovered  them, 
as  he  hath  done  the  rest? 

Mr.  Speaker,    Is  it  your  pteatnra  1  inlbrm 
him  we  have  the  informations  ? 

Mr.  Palmer,  If  I  am  not  nnstaken,  when 
you  first  called  sir  J.  F.  before  you,  he  referred 
himself  to  what  be  had'  informed  the  king; 
a.nd  referred  bimaelf  to  that  paper,  as  often  as 
vou  asked  him  any  questions.  >  And  if  yon  ask 
liim  general  questions,  I  presume  he  will  give 
you  me  same  answer:  Therefore,  I  think,  it 
inay  be  proper  to  aak  him,  Wheth«r  this  is  the 
paper  tlist  be  delivered  in,  or  not?  Or  other- 
>%  ise,  I  doubt  be  will  tell  you,  he  knows  no- 
thing but  what  is  in  that  paper.  Now,  if  he 
refers  to  that  pMif  r,  you  may  ask  him,  if  be 
koows  it  again,  it  it  be  shewed  to  him. 

Mr.  Sloane,  What  this  gentleman  has  said, 
has  partly  interrupted  what  I  was  going  to 
otTer  ;  but  as  to  what  be  says.  That  when  he 
was  here  before,  he  referred  to  his  confession 
«J<eUvered  in  lu  the  king;  we  did  not  tell  him 
i^e  knew  of  that:  But  be  put  it  furtheri  That 
be  was  not  bound  to  accuse  himself,  and  thaf 
what  he  said  might  be  giten  in  evidence 


For  if  lio  knew  of  any  body  that  was  concerned 
in  a  eoospiracy  acainst  the  ^vemment,  that' 
was  miaprisiou  of  treason  at  least  in  him.  I 
dont  question  but  it  was  a  very  mischievous 
contrivance ;  but  if  he  should  confess  it,  with- 
out some  aasurance  of  being  indemnified,  he 
provea  bimadf  to  bo  guilty  of  it. 
*  Mr.  Vice  Ckamberwin.  You  are  now  upon 
the  method  of  yoilr  prooeedings.  •  There  is  great 
inapidon  whether  tbispaper  Desir  J.  F.'s  own 
or  no.'  If  yon  will  tell  sir  J.  F.  that  in  the 
pi^per  in  yoor  hand  he  hath  laid  things  lo  the 
charge  of  peraons  of  trust,  whom  this  house 
bath  a  good  opinion  of;  and  that  tbta  house 
desires  to  know,  What  ground  he  hath  for  it? 
if  be  does  not  think  fit  to  give  you  an  account 
of  it,  there  is  an  end  of  your  enquiry. 

Mr.  James  Mantagve,  The  honse  seems  to 
agfree,  that  they  will  have  tir  J.  F.  sent  for  io : 
1*  sthppose  you  will  not  have  the  counsel,  nor 
sdicitor,  by ;  and  When  he  withdraws,  I  de- 
sire he  may  be  kept  private  from  his  counsel 
and  solicitor. 

Lord  Cnl/f .  By  sir  J.  F.'s  behavjomr,  whea 
be^firat  appeared  at  the  bar,  and  by  what  ha 
said  then,  i  believe  sir  J.  F.  did  tell  you  to  this 
sense,  That  be  had  assurance  from  -a  noble 
person,  that  what  h6  then  aaid,  should  not  rise 
sgainst  him  in  judgment ;  and  I  tbink.he  was 
told,  If  he  dealt  Ingenuously,  be  might  expect 
fkvour,  or  to  that  effect.  1  do,  for  &e  savings 
of  timO)  mention  it  to  you,  to  consider  how  fkr 
the  house  may  give  him  security,  that  what  ho 
here  says  shall  not  rise  up  in  judgment  agsjnst 
him ;  and  that  if  he  dealt  m^uously  he  m^t 
expect  some  favour  from  this  house. 

Mr.  Harity,  You  are  upon  the  nicest  things 
in  its  nature,  that  possibly  osn  come  befbra 
you»  I  think  before  yoii  call  bim  in,  it  ooght 
\6  be  understood  that  the  questions  be  very 
plain. 

Mr.  Manley,  1  think  you  have  been  wtU 
moved  from  the  other  side.  That  we  sbouUI 
not  read  this  paper  to  sir  J.  F. :  And  I  am  of 
that  opinion  firom  this  consideration,  besidea 
what  hath  been  mentioned :  We  are  here  in  a 
jtidicial  capacity  as  weil  as  a  legislative ;  and 
this  paper  I  take  to  be  an  examination  made 
upon  sir  J.  P. ;  and  as  my  memory  serves  me, 
some  things  he  speaks  of  as  matters  of  fact, 
which  he  does  p(»itiv(^y  assert;  which  being 
contained  in  the  same  paper  with  othfer  matters 
of  hearsay,  if  jou  should  read  that  paper  to 
him,  and  ask  bira  a  question.  Whether  tnat  be 
hn  paper?  That,  1  doubt,  will  be  contrary  to 
the  rules  of  law  :  For  it  win  be  asking,  Whe- 
ther this  information  against  himself  be  true  or 
fhlse  ?  And  I  think  It  does  not  become  the 
dignity  and  hopour  of  this  great  assembly,  to 
ask  him  any  questions  that  may  make  him 
accuse  himself. 

Mr.  Vernon.  1  would  observe  to  you,  that 
he  has  not  considered  these  two  papers :  The 
first  of  these  papers  I  think  the  irill  refers  to, 
and'  that  is  under  sir  J.  F.*8  hand ;  and  there 
he  does  charge  nothioff  at  all^jpotf  himself,  but 
it  is  an  accusation  upon  the  penNms  named. 


teS]  8  WILLIAM  UL         Proceedmgt  agaimi  Sir  John  Femaiekt        [056 

In  tliefint  Mpor  Im  do«  My,  Tbera  was  a  \ 
■elaet  oumuar  to  wuiage  toe  affairs  of  king. 

Janoi,  and was  aent  ofor,  but  tbej  are 

Bol  named ;  and  aiWrwaida  be  went  aboot  to 
explain  it  in  the  acoond ;  and  the  bill  referring 
enty  to  the  tint,  I  suppose  you  will  ooofioe 
yoiirselTes  only  to  the  Ant  paper. 

Mr.  Ckun.  of  ike  Exck.  I  woald  think  of 
aooie  way  to  reconcile  these  things  yon  are 
going  upon  :  For,  though  gentlemen  are  in 
Sie  ngbi  to  prem  for  thoe  qoestaons,  yet  I  do 
not  think  it  the  business  before  yon.  There- 
ftre  1  think  yon  shookl  acquaint  sir  J.  F.  that 
Ihii  paper  hath  been  presented  to  you,  which 
this  liouse  hath  thought  falae  and  scandalous : 
But  before  he  goes  away,  this  house  has  a 
mind  to  hear  what  he  would  say  to  it ;  and  IK 
him  say  what  he  wookl  upon  that,  then  you 
would  not  lead  him  by  anv  qoestioo.  The 
lirst  perMm  that  is  named  I  have  a  great  re* 
apect  for,  and  am  as  willuig  he  abould  be  vin- 
dicated as  any.  The  first  question  that  vou 
ask  him  is.  What  he  knows  of  my  lord  Godol- 
phin  T  But  that  you  should  literally  ask  him 
ouestions,  as  the  paper  states  it,  1  don't  think 
U  proper  for  this  assembly  lo  ask;  for  there  are 
frcti  beyond  the  Act  of  Indemnity,  many  of 
them.  After  you  hare  done  with  tne  paper,  I 
haye  same  Questions  to  ask  him :  I  taae  these 
matters  to  be  fiilse ;  bat  I  shall  have  some 
questions  lo  ask  him  which  I  belieye  will  prove 
•true. 

Mr.  bridgei,  Refoie  you  call  in  sir  J.  F.  I 
would  offer  one  thing  to  your  consideration :  I 
tbii^  that  paper  you  are  upon  is  written  mth 
sir  J.  F.'s  own  band.  Why  may  it  not  be  fit 
lor  you  to  ask  sir  J.  F.  if  that  be  E»  band  ? 

Members,  No,  no. 

Mr,  Speaker,  Is  it  your  plessure  that  air 
John  Fenwick  be  called  in  ? 

Which  Question  being  put,  it  passed  in  the 
affirmatlye.  And  he  was  brou^it  in  i^ithout 
his  counsel. 

Mr.  Speaker.  Sir  John  Fenwick,  this  bouse 
does  unoei-stand,  that  you  have  given  informa- 
tions against  several  persons  of  great  quality, 
that  have  been  in  the  government :  and  they 
do  expect  fi-om  you,  that  3'ou  aliould  deal 
clearly  and  candidly  with  them,  and  give  them 
an  account  of  what  you  know  in  Klation  to 
those  persons.  I  am  commanded,  in  the  first 
place  to  a«k  you,  What  you  know  of  my  lord 
Oodolpbin,  in  relation  to  thu  matter? 

Sir  J.  Fenwick.  I  am  under  a  double  pro- 
aeoution  for  my  life :  I  know  not  but  what  I 
aay  may  turn  to  my  own  prgudice :  I  hope 
the  house  will  not  tnink  it  an  obstinacy  in  me ; 
and  since  this  house  have  done  me  tue  favoor 
to  hear  me  b^  my  counsel,  I  hope  they  will 
pleaae  to  consader  what  they  have  said. 

Mr.  Speaker.  No  doubt  the  house  will  oon- 
fider  what  you  have  said  by  your  oounael,  that 
is,  in  reCereince  to  your  own  defence ;  but  tbey 
do  expect  from  you,  as  1  told  you  before,  that 
you  do  deal  candidly  wi|h  thegi  in  what  you 
Iff  If  $>f  this  nutlar. 


.  J.Femmick,  Sir,  I  am  Under  prosecn- 
tioa  for  my  life:  and,  I  hope,  the  house  will 
please  to  consider,  that  1  know  not  what  io- 
conveniency  may  come  upon  me  by  it;  and  I 
hope,  the  house  will  excuse  me,  lor  1  do  it  not 
out  of  obstinacy,  but  for  my  own  presenration. 
Mr.  Speaker.  You  would  do  well  to  adviae 
yooraeir  well  in  tbia  matter  i  it  b  of  jmt 
ooocemoient ;  the  favour  of  this  house,  if  yoa 
deserve  it,  may  be  of  great  kindness  to  you.  1 
have  only  in  command  to  tell  you,  what  the 
bouse  expect,  and  you  are  to  consider  how  lo 
answer  it. 
.  Sir  J.  Fenmkk.    I  hope  the  honse  wiH  not 

ra  me  upon  any  thing  that  will  hurt  mysdf; 
abould  be  aorry  to  incur  the  displeasure  of 
this  house,  but  1  hope  they  will  consider  my 
condition;  and  I  am  sure  the  iustice  tod 
honour  of  the  house  is  such,  that  ibey  will  not 
press  any  man  to  do  any  thing  that  may  hort 

Mr.  Speaker.  Sir,  if  you  please  to  withdraw. 
[Accordingly  sir  J.  Fenwick  withdrew.] 

Lord  Cuiit.  I  would  humbly  propose  some* 
thing  to  you  to  save  your  time,  and  remoit 
tbia  inooaveoiency.  The  house  have  heard 
what  sir  J.  F.  says:  I  cannot  but  aay,  Uiat 
in  mattera  of  blood  we  cannot  be  too  tender ; 
but  that  1  would  |wopose  to  yoo,  if  this  bouse 
appmve  of  it,  is  this :  suppose  you  wave  the 
whole  matter  to  the  last  mooient  of  paniog 
your  bill,  and  then  I  aba) I  have  aometbing 
more  to  say  to  you  in  the  matter. 

Mr.  Clerk*  Now  I  tbiuk  it  may  be  very 
proper  for  you  to  proceed  in  your  legislstivt 
eapacity.  1  am  glad  the  house  have  taken  is 
mueh  paana  in  the  examination  of  the  matter; 
and  it  IS  no  small  satisfaction  to  mc,  that  tbs 
gentleoMm  was  brought  to  the  bar  upon  thii 
enquiry;  very  probable,  another  time  may 
induce  him  more  to  comply  than  he  does  st 
present ;  though,  if  I  mav  speak  my  opinioQ, 
there  is  Utile  hope  of  tne  gentleman  s  an- 
swering your  expectation  here:  and  I  tliiak 
the  first  tiling  you  are  to  do  n.>w,  is  to  read 
your  bill. 

Mr.  FuUeney,  One  of  the  allegations  of  the 
bill  is,  that  his  trial  waa  put  off  upon  severs! 
repeated  pretences  of  making  a  confessiofi. 
The  counsel  for  the  prisoner  took  notice  that 
that  allegation  was  not  proved:  the  counsel 
for  the  bill  told  you,  they  muat  refer  to  i 
worthy  member  of  this  bouse,  who  couIJ  prove 
it ;  the  worthy  member  is  Mr.  Vernon.  1  sup- 
pose, before  you  enter  into  a  debate,  as  there 
will  be  after  the  second  reading  of  the  bill, 
gentlemen  will  desire  to  have  all  the  evidence. 
And  I  find  your  order  is,  that  Mr.  Vernon  do 
give  in  his  evidence  while  sir  J.  F.  is  at  the 
bar ;  and  therefore  I  humbly  move^  That  sir 
J.  Fenwick  may  be  called  in  while  Mr.  Vcmoa 
gives  his  evidence. 

Mr.  Speaker.   I  sop|ioae  if  Mr.  Vermm  give*, 
evidence,  you  will  caU  in  the.  counsel, 

Jllem6ert.    Yes^yes. 
'  Mr.  Speaker.     Pray}  4»eU|  bey  the  motiQil 
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thai  hilVbcfn  made.  Shaft  I  put  the  qaestion, 
thai  sir  J.  Fenwkk  and  the  counsel  be  called 
io,  while  Mr.  VemoB  does  gi? e  bit  eridence  ? 

Which  question  iMissed  in  the  affirmative ; 
and  sir  J.  Fenwick  and  the  counsel  on  both 
«des  were  brought  in. 

>  Mr.  Speaker,  GentlemeD,  you  that  are  of 
counsel  of  both  sides ;  the  bouse,  before  tbey 
proceed  any  further,  was  willing  to  hear  the 
testimony  of  a  worthy  member  of  this  bouse, 
trhtch  bath  not  yet  beeu  given;  and  they 
are  willing  that  sir  J.  Fenwick  andvoa  should 
he  present  while  it  is  giren.  Mr.  Vernon,  will 
you  please  to  acquaint  the  house,  ^c. 
,  Mr.  Vernon.  If  I  understand  the  counsel 
lor  tlie  bill  aright,  that  which  they  did  appeal 
to  me  for,  was  about  the  protracting  of  sir 
J.  F.'s  trial,  and  upon  what  pretence  it  was. 
The  account,  8ir,  that  I  can  gi?e  of  it,  is  this : 
that  sir  J.  F.*s  trial  was  put  off,  will  appear 
best  from  the  frequent  adjournments  of  the  ses* 
sions  at  the  Old- Bailey  lor  six  or  seven  weeks 
togfliher.  For  when  sir  J.  F.  was  committed 
to  the  Tower  (which  was,  as  I  take  it)  on  the 
19th  of  June,  there  was,  I  believe,  a  aessiona 
to  be  held  soon  afUr;  for,  as  I  remember  it, 
the  first,  application  that  lady  Mary  Fenwick 
made  for  putting  off  sir  J.  F.'s  trial  was  upon 
the  doth  of  June;  and  the  petition  was,  that 
he  m\^l  have  some  friends  come  to  him  to  ad- 
vise bim  how  to  make  his  application  to  the 
king :  on  the  90th  of  J  une  or  about  that  time, 
my  lady  Mary  Fenwick  did  first  propose,  that 
somebody  sliould  be  sent  over  irom  sir  J.  F. 
to  the  kmg  upon  some  matters  of  importance, 
but  did  not  declare  what  they  were ;  but  only 
that  she  was  told  therci  was  such  matters,  and 
the  had  a  proper  person  to  send,  and  would 
acquaint  the  lords  justices  with  the  man,  if  he 
miglit  have  leave  to  go  to  the  king :  but  af\er- 
wanlsmy  lady  Mary  Fenwick  said  she  could  not 
provide  a  person  so  soon ;  and,  1  think  the  9d  of 
July,  she  came  and  offered  to  go  herself;  and 
■aid,  if  it  was  not  as  much  fur  the  king's  service, 
as  sir  J .  F.'a  benefit,  she  would  not  undertake  the 
journey.  8be  had  leave  to  go,  and  would  have 
capitulated,  that  the  trial  should  be  put  off  till 
ahe  returned ;  but  the  lords  said,  when  she 
should  return,  would  depend  upon  her  plea* 
•ure ;  but  they  would  write  to  the  king  at  the 
same  time,  and  gave  notice  of  her  intention, 
and  that  the  trial  should  not  go  on  till  they  had 
an  answer  of  their  own  letter.— There  was  a 
paassge  in  the  tran8|>ort-ship  going  to  Holland, 
and  my  laily  Mary  FenwicL  desired  to  speak 
with  sir  John  in  private,  in  order  to  her  jour- 
ney ;  the  same  night  she  came  back  again,  and 
■aid,  she  had  considered  of  it,  and  said,  ahe 
would  not  go ;  and  several  reasons  she  gave. 
Upon  the  7th  of  July  there  was  a  noble  lord 
that  was  in  the  commission  for  the  adminis- 
tration of  the  government,  said,  he  had  had  au 
application  made  to  him  from  another  noble 
peer,  my  lord  Carlisle,  who  desired  that  he 
wooM  go  to  sir  J.  F.  for  that  he  bad  been  very 
jMurant  to  apeak^with  hiia.    That  noble  lord 


did  acquttnt  the  lord  justices  with  it,  who  ac* 
qniesced  in  what  he  thought  fit  to  do  in  the 
matter.-^He  went  the.sameday  tosir  J.  F.  and 
the  next  day -the  lords  justices  met  again ;  he 
then  told  he  had  been  with  sir  J.  F.  and  that 
sir  J.  F.  had  told  him,  he  bad  sent  to  the  king  ; 
for  he  did  not  allow  it  should  be  otherwise  com- 
municated. My  lords  then  thought  it  was  fit 
lo  stav  for  the  king's  answer.  This  was  the  7tli 
of  July  ;  and  by  what  accident  I  know  not, 
but  no  manner  of  account  came  till  the  7th  of 
August,  that  the  letter  was  received ;  but  the 
7th  of  Aug.  the  letter  was  acknowledged  to  bo 
received;  and  the  answer  that  then  came  to  it 
was,  that  the  king  bad  not  received  any  great 
satisfaction  by  the  message ;  (i  know  not  what 
it  was)  but  that  sir  J.  F.  sboold  be  tried ;  but 
whhat  that  noble  lord  acc|uaioted  my  lords  jus* 
tices,  that  the  king  was  pleased  to  write  to  him, 
that  what  sir  J.  F.  had  to  say,  should  be  sent 
him  in  writing.  Jt  happened  at  that  time^  that 
the  judffss  were  u|iou  their  circuit ;  and  there 
being  the  king's  directions  to  receive  what  sir 
J.  F.  had  to  say  in  writing,  that  noble  lord  did 
undertake  to  go  again  to  sir  J.  F. ;  and,  1  sup- 
pose, he  did  receive  something  from  sir  J.  F* 
which  he  sent  to  the  king :  when  the  answer 
to  that  came  it  was  in  September,  and  that 
noble  lord  was  at  the  Bath  ;  and  so  it  required 
a  Utt!e  time. — Why  then  it  appeared,  that  tha 
king's  direction  was,  that  what  sir  J.  F.  had 
sent  to  the  king,  he  should  prove  it ;  and  he 
should  likewise  shew  his  ingenuity  in  confessing 
what  he  knew  of  any  other  desigiis  against  the 

fovernment :  and  the  10th  Sept.  as  1  take  it, 
was  dir(!Cted  to  go  to  sir  J.  F«  who  was  then 
in  the  Tower,  and  to  acquaint  bim  with  thii| 
message  from  my  lords  iustices.  Sir  J.  F.'s 
answer  was,  That  he  had  no  more  to  say,  or 
some  words  to  that  effect ;  and  then  he  must 
pf«pare  for  his  defence  as  well  as  he  could ;  but 
if  he  could  8|ieak  with  (hat  noble  lord,  be  should 
be  glad  to  do  it ;  hot  he  was  not  come  from 
the  Bath,  and  direction  was  then  given  for  his 
trial.  Again,  in  the  mean  time,^  that  noble 
lord  did  come,  and  he  did  go  to  sir  J.  F.  and 
he  brought  an  account  from iiim,  That  sir  J.  F. 
would  prove  to  the  king,  and  make  out  wha^  he 
had  said ;  and  was  ready  to  give  the  lords  jus-  ' 
tices  satisfaction :  and  upon  that,  I  was  sent  to 
sir  J.  F. ;  I  carried  the  messai^  in  wntug, 
which  you  may  see  when  you  please ;  and  it 
was  to  ask  him.  Whether  he  was  willing  to 
make  out  by  proof,  what  he  had  already  said 
to  the  king;  qnd  whether  he  was  ready,  in 
compliance  with  the  king's  directions,  to  give 
the  lords  an  account  of  what  be  knew  of  any 
design  against  the  government  ?  I  carried  sir  J* 
F.  this  message,  and  he  returned  ao  answer  in 
writing,  That  he  was  ready  to  make  out  to  the 
king  what  he  said,  and  would  acquaint  the  lords 
with  all  the  matter  that  he  had  not  observed  to 
the  king ;  (his  arraiffnmeiit  was  then  to  hf  v» 
come  on  the  17th)  but  he  did  dictate  a  paper 
which  was  brought  to  the  lords,  which  thcv 
thought  fit  to  be  sent  to  the  kmg ;  and  the  Uial 
waa  pat  off  aa  to  Uiat  time  \  and  bcfoia  aa 
J     «U 
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aMwtrftottltekhf  CUM.  k«M(IWfeK) 
Ac  brpMiog  of  OcMticr :  Mri  lUk  k  *•  >•- 
4Mml  1  bare  lajrireMa. 

Hr.  Sptmhrt.  iSrmHtmm,  yw  Liiiiilatt* 

Cor  tbe  UH,  *ml  H«  fa*,  bMr  ^  J.  P. 


A-wu*  F«M«Et.      (on 

M«atoM*lBtlMlin;  laBaanhliil 
■Ate  W  uwniiw  »  —y  Mi  ifcw  b4ih  torn 
tn^ktliktfiwtwUli:  Ilk t  wJ«r trtitct 
■■■|wli«(  ^  prMnce  of  IW  biUbcinffbc 
Ae  praMrruion  tftbttaagvtit^tramoAi 
ti  V  I  Aooflit  U  ttM  mil;  w,  I  ikMild  l« 
heMtHy  far  it ;  fa- 1  Ifaidi  then  n  Do  CMOP*- 
riMakcMMBltonlaioribc  king;^  Va,  iDd 
tbH  «f  Minit  ftrmm :  taN  thM  hadi  haaa 
ritoa  aii,  hu  an  prand ;  tkcnfbn,  I  tbM, 
I  mtf  ■■  TM  m  nuMH  wfa;  I  mB  i^umI 
*r  yU.  IWl  tbe  pwfiatMM  hktb  •  aowfr 
»MUM(kkkv,liiBK«d;  IM  I  tkinkil 

fMsM  he  tbtrwEe  bMugbt  Id  jnlice. 
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**  ■      •*'■   '•*  »«•  *<iriPMv  will  i*rr^  (• 

r**"***  *«»'■■■*>■     Aw.  il  >  WM^ft^.  I 
^y*  >"■  «  «  M«  W«   ta*  wdkr  it  B  «*Mr, 
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MM.  l^«Mb,tfeMag«atlE«iMBli«lHtf«4 
wah  «M«a  ;  Md  k  b  mred  but  by  M«  wit- 
BM-.  tha^tlw  MwddMwy.thafoaB. 
Hk  !•  1(*T  w  WW  Ml  KMuii.  Mow  altlMr 
«  wa  Ml  be  *•  eri»«  IhU  ■  ■Bc4g«d,  «-  it  ii 
—  fwat.  Bcn>MU«JMltM,pn]MC«Mn, 
ii  ■  I  II  Ij  ij  I  wviMkBttw  in  what 
MiHky  it  ■■  M .'  BcMc«,  the  wIIwum  ar* 
1— iMai  hm.  mJ  Ml  smm;  aad  ■poa  tlw 
•talt!,  ibm  fa  bM  oM  wftMM.  Hr,  I  an 
■(.■■mhi  ti".  n-'-|,ilnilh.  m  >iiaff  itf  itrn 

CWiM  CIMtiaHLI- 

1b.  PaAwy.  nil  oMtlerMlmytaii  of 
•■rii  a^ttaig,  tha<M« fcbait  U riwayapM it, 
I  iNf*  all  gMtlemn  will  b«u  od«  anotbar 
««h  ihr  p««Kat  attatMn  fbal  may  ba,  Tbt 
■wtbT  wiiabg  admit*  ym  ba*«  a  power  tt 
MM  tlw  W(,  Bad  I  da  MM  iod  tbat  conlnM 
by  My  body ;  tkMch  (with  wbninaoa)  tbt 
iMMr  part  dT  w%at  he  «id,  oontradtctad  what 
br  a*««wd  at  flm ;  bat  litKX  that  if  m  mMA 
yiaad,  I  iball  ny  bat  hide  la  it,  and  that  ia 
thii:  that  withoalHWha  powern lUt, any 
gaii—iutat  waoM  be  iaiiterftcl,  and  wimM 

Maa  cxtiMtdiBary  aecaafaai.  Yw  hma  beea 
Md,thahathbeMaBMtraddeDpa*t  hat,  I 
belien,  kmUbimb  arc  pretty  well  niiMed  it 
badi  BMbeen  ao  antrudJui,  and  nany  praoc- 
dmM  afttiat  kind  have  been  ^Mtcdt  and  the 
eawNd  aguMi  ibe  hM  tkre  kdniBcd,  thai 
dMia  have  beaa  ftr^farvt  preecdenta.  Aa  ob* 
jec^M  hdh  bMs  AMle  to  atMbc  af  tbnn,  thM 
ihey  wtra  Made  ia  ill  mpn  t   h«t  I  take  it  la 


kl  Mie  tine  or  anadtrr,  ifoee  it  is  agned,  thai 
we  hare  Mcb  a  power,  and  that  ibat  power 
bath  beea  execawd,— Tbe  cbtefiiMNeT  Mm 
y«a  b.  Whether  iiilba  prMaol  ca*e,  there  )■ 
■aBciwil  itiwiad  Ibr  y«a  la  enft  that  powerf 
AimI  npwi  that,  fire  me  leave  to  dknety  iba 
■altwe  vt  tbe  eritae  aflfab  (^utletnaB,  and  lb* 
eridrDce  that  halh  been  broaght  t«  prare  hi* 
{Taihy flTlbit cfime.  H>«Griinebbieti>tr«aoo, 
the  hifibeK  crane  in  tbe  bw :  it  i«  lor  cOMpir- 
inittbedeMnMlioaortbe  bin;,  and  lhaater> 
thrawiae  or  the  teveruDem.  tin  avert-ait 
whkh  tbe  biH  trm  yog  (lad  WWih  b  i»e»- 
¥Ml1»lliDllBh 


■U] 


a  ftV  ^Mmi$r. 
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F^wKili  fti«t»  k  ii4er  toMwtipliih  hM  dcsipi. 
If  this  eri|iie  woaki  admii  of  aggraratibn,  lome 
other  parti  of  Ibe  bill  would  aggrra?ate  k;  but 
I  thioK  it  will  admit  fif  aone.  The  coooiel  at 
the  bar  made  a  doobt,  whether  or  do,  that 
which  waa  laid  id  the  i&diotmaot  did  amopatto 
m  auffideot  orert-aot  of  hiifh-treasoa ;  aod  hii 
«rf  afnent  Jie  drew  ffom  a  book  that  halh  beea 

Ct  ont  by  a  k«nied  geatlemaa  of  the  houat ; 
^  t  the  gtotieraao  oo^ld  aaaily  have  answered 
tiimtelf ;  aod,  I  presume,  dm  not  speak  bis 
own  opioiott.  For  that  ^eotlemao  did  write  a 
book,  caUcil,  *  His  Majesty  and  Goremment 
Vindicated  :*  by  whieh  he  rade&TOursd  to  orer* 
dirow  the  argmnents  inr  the  other  book  of  the 
other  gentlemen^oAs  to  the  proof  before  yon, 
yon  have  had  tiie  testimony  of  Mr.  Porter, 
arhose  evidence  hath  be^n  jiisti6ed  by  the  ae- 
Tenal  cooFictioos  groonded  upon  it;  and  by 
the  confossion  of  several  gentlemen,  that  have 
•wned  the  fact  at  the  very  time  when  they  have 
fceen  going  out  of  the  world :  and  there  hath 
l^een  no  evidence  brooght  by  the  pramer  at 
the  bar,  that  should  invalidate  the  testimony  of 
this  gentleman.  And  so  (with  sobmission)  yon 
iiave  one  andoobted  evidence,  that  does  chafffo 
tho  priioner  with  the  fact  mentioned  In 
the  bill :  yon  have  other  proof  that  does  not 
oome  np  wjchio  the  letter  of  the  law ;  bat  yofi 
Iwve  stivmif  cucomslantial  proof,  that  every 

KlenMo  wiM  nppiy  to  liis  conscience  in  tlie 
nent  he  shall  give  in  thb  matter.  One  of 
Hie  aliegations  in  the  bill,  is,  that  he  did,  by  re- 
peated promises  of  noaking  a  confession,  from 
time  ^  time,  gain  a  delay  of  his  trial.  It  is  a 
great  peeonmption,  that  ib«l  was  in  onder  to  a 
4esign  that  he  had  of  seducing  Mr.  Goodsuui, 
that  was  one  of  the  witnesses ;  finr  it  was  ob- 
•erved  to  you,  what  praelioe  there  waa  in  the 
«aee,  with  the  other  evidence.  Ur.  Porter.'^ 
IKr,  gentlemen  Itave  dgected  tnecoaseqiienoes 
«f  making  a  pceeadent  t  you  wene  vcrv  well 
isM  by  a  werlhr  gentleinan  that  spake  the 
#ther  iay,  near  the  place  where  I  am,  that  in 
the  case  of  a  good  parliament,  it  is  not  to  he 
Imagined  that  they  will  make  nae  of  this  pre- 
«edettt»  but  upon  as  ij^aad  a  ground  am  yon  have 
Ctf»w  t  and  an  iii  parhameot,  A^y  wifl  have  the 
aanle  reason^  far  they  wiH  copy  wiUit  the  same 
|K«cedeatB  that  have  been  made  before,  and 
witi  nfK  stick  at  doing  of  it.  Besides,  let  gen- 
4omen  consider  the  way  of  amdng:  I  have  a 
|iower  i(o'  (H>  such  a  thinf ,  and  yet  if  1  have 
Mdh  a  ground  as  is  sufllaeot,  I  shall  not  make 
4iae  of  it :  to  aay  ybu  have  a  power,  hut  ebsll 
•ot  exert  it,  is  asjvsod  as  to  say,  you  have  no 
power  nt  all.  IHieie  were  aome  precedents 
'4;ited  h/n  a  teamed  gentlenum  that  spokeagainst 
the  bill,  and  he  pvtioularly  ipioted  thatm^  my 
lard  Stratford ;  and  the  act  of  parliament  that 
tepeais  that  attainder,  was  in  part  read  to  yon : 
Wrt,  air,  Che  reasons  given  in  that  bill  of  repeal 
of  my  lord  fitraflhrd's  attainder,  are,  that  it  was 
obtained  in  a  tamnltuous  manner,  which  i|iflu* 
«M!edthe  oaHiaroeot  in  doing  of  it;  and  that  it 
MMscd  ia^.  house  of  lords,  when  most  .of  .the 
lords  were  abacnt :  and  atlast,  itie  kingi  vlien 


be  pm  Wa  eoosont  by  oommiasioii,  to  ikm 
passing  of  tbebill,  it  was  with  great  ntluotanoy. 
It  is  certain,  all  these  are  reasona  that  ana 
given;  but  there  is  not  one  that  qoestbns  tlm 
parliaments  power  of  doing  it;  tboni^h  upon 
the  trial,  gentlemen  may  remember  there  waa 
a  doubt  in  the  law,  whether  the  evidence  wa* 
sufficient.  Sir,  it  bath  been  urged  to  you,  of 
what  ill  consequence  it  would  be,  and  how  much 
iiyostice,  to  make  a  law  to  punish  a  man  ex  w^ 
foeto  ;  but  that  the  parliament  may  deciarB 
that  to  be  a  crime,  which  was  not  so  befort, 
nobody  doubts;  and  without  th^t,  the  dause  in 
the  S^th  of  Edw.  8,  signifies  aotbuig ;  and  I 
do  not  imagine  it  is  a  gvoater  mjostice  to  su|ir 
ply  in  point  of  Ibrm,  as  to  matter  of  ovideocOy 
when  tae  Ihct  committed  by  the  pnsoqer  wsa 
•gainst  a  known  laiv,  at  the  time  when  it  ivaa 
oommittHl :  aod  the  rather,  if  I  think  that  de- 
fect of  form  in  tho  courts  below  was  occa- 
sioned hy  tlie  prisoner*  It  is  a  matter  of  blood, 
it  is  trne ;  but  1  do  not  aim  at  this  gentleman% 
life  10  it;  but  any  man  tpust believe ne  nuist 
be  concevned  in  great  matters,  to  bring  to  pass 
this  great  design ;  therelore,  all  I  prapoae  ^ 
it  Is,  10  get  his  confession,  which  in  all  proba- 
bility we  might  have  had,  if  the  other  witness 
had  remained  hcre.-4iir,  upon  the  whole  mat- 
ter,  1  do  think  we  have  power  to  do  tliis :  I  do 
think  hers  is  good  evidence  (I  speak  with  re- 
speot  to  rovseff)  to  think  him  guilty  of  this 
crime.  I  do  tbink»  if  this  hill  does  miseairy^ 
there  is  the  greatest  blow  that  can  he  given  to 
y^uir  constitution.  And  give  me  leave  to  nan 
this  expreaaion ;  I  think,  if  this  bill  misoany, 
it  net  only  turns  this  plot  upon  you,  bnt  mak^ 
it  itppotihl^  ever  to  come  to  the  depth  of'Oiiy 
Other;  and  for  thf»e reasons,  I  am  for  oommit- 
tbg  of  this  bill. 

Mr.  NevporL    8ir,  I  am  unwiUinff  to  troo- 
b^  yoo  at  any  time,  but  more  especially  at  this 
time,  when  I  am  afraid  I  ai|i  Jika  |o  speak 
si^ainstlheoplmooof  themnionty  of  thahouse  ; 
w  I  soe  genllraien  are  is  ipreat  haste  for  the 
laommitment  of  this  ,bill.<--Sir,  in  this  anfttar :  I 
look  npoa  myself,  as  every  gentleman  bare,  to 
be  ajndge;  and  therefore,  I  will  in  tto  caiPy 
as  m  all  etbem,  go  acctprdiog  to  the  dictatee  of 
my  own  oonscieBee :  I  must  be  saved  by  my 
osra  laith,  and  never  will  nin  my  fiutlr  opun 
another  naan's  sleeve:   pernapa  it  may  hen 
.weaknesa  in  my  nature,  that  lam  very  tender 
in  l^e matter  of  blood;  hot  1  hope  ^eatlenoaa 
will  not  be  in  eomuch  haste  to  commit  the  bill ; 
for  *  Da  morte  hoaaanis,  nolki  ^t  cwMlat^o 
^  kmga.'    A  gentleinan  below  said>  the  otttir 
day,  it  waa  p^sihle  in  his  own  private  opinion, 
he  might  believe  tbe  prisoner  gudty ;  and  some 
notioe  was  taken  of  those  words :  hut.  Sir,  ;l 
would  pot  a  caaa  for  atgaiiiei|t'a  sake,  and 
wouU  haveit  taken  no  otherwiae ;  and  I  would 
go  a  little  further  than  that  hbnoarable  gentle- 
man; and  suppose  that  I  knew,  ofmj  own 
private  knowledge,  that  air  J.  F.  waa  guiHy  ; 
yst,.Sir,  frith buaaUa anhmisBion,  asa  judge;  I 
do  net  think  It  ought  to^vaeigh  anajway  or  a«- 
etbcrirlthne;  and  wiU  gire  yon  my  naaon 


mi 


B  WnXlA&f  IIL        Proieeibigs  ^gdad  dr  VWbi  Ftmukk,        ([00 


mMw»  llrott  UMkldf  aunt,  kv*t(tMllere) 
fhc  b«|ifKiio|r  or  October :  a^  thii  k  tlM  M- 
4oaiit  I  have  to  give  tM. 

Mr.  Speaha^.  GenftMNRi,  ymi  mvkim  thit 
iiii  evyeoce  ii  givM,  wHh  riktiOD  15  tbtt 
tet  or  the  bill,  thot  lett  fiNlli,  Imw  tir  J.  P. 
btd  Mo/cd  bit  iriol  bV  dflten  oT  •dttfciriqo. 
Yoa  bk^t  bcord  whit  tM  ovidrttM  it ;  tfyM 
lMi?e  oBjf  thioir  to  obwrw  tt  to  ifaftt  pttibty  yM 
«iMr  sbMk  beibre  yM  withdraw. 

Mr  Tko.  Povyi.  At  to  thit  flMtitr,  I  dm 
«l!y  tay,  that  in  itteir  tt  Itatt  aoowdiMg  to  o«r 
Mlet  or  law,  it  it  not,  hi  tny  dtgiia,  treatoo : 
wliti  yon  will  ooottrtie  it  to  ht,  I  eaAliot  tall. 
We  think  it  it  aoly  What  it  very  wutl  wh<n 
yenont  are  nnder  an  toeiitation ;  they  will 
l^t  off  their  trial  tt  tong  tt  they  can :  perhtpt 
their  witoetNt  may  m  o«t  ef  the  way,  or 
•omethinir  ebn  otay  be  the  reaton  or  it,  and  it 
doet  not  carry  any  crime  in  ittdr;  tl  lettty  net 
or  the  nature  that  thu  bill  it  or. 

Sr  Bartk.  Shamer.  We  do  think,  with  tub. 
mistion,  that,  oonaiderinff  the  nature  oT  the  bill, 
dnd  the  particular  cate  or  tir  J .  F.  wfll  (in  lOtoe 
metture)  antwer  this  fact:  I  toke  this  tingly 
in  itteir,  as  it  hath  been  obeei^ed,  not  to  coo  • 
ditt  with  honour;  but  it  dota  not  imjiort  t 
drime,  for  any  man  to  nte  little  imdnuationt  to 
nut  off  his  trial.  Bat,  tuppote  it  was  nnhiwfM, 
or  that  which  they  call  |>ref  trleating :  T  hope 
it  is  fur  rifom  toaklng  htm  i;uHtT  orhi«i-treaaoo, 
which  is  the  gr(«lett  crime  tnit  bilfdetiffns  to 
fMtts  tentence  for ;  and,  I  hope,  you  will  con- 
iider,  ir  it  be  an  oiRpnce,  it  it  to  tt  oommon 
kw ;  and  the  tame  evidence  will  prerail  to 
bring  tir  J.  F,  te  Oondiffn  punishment  by  the 
eommon  methods.  And  ir  it  be  no  o0^nce,  1 
hope  you  win  not  by  law  mtfce  it  an  offence, 
bo  at  to  inflict  the  gieattal  punithment  for  tbia 
brtinoe, 

Mr.  Speaker,  Mr.  Beijeant  6ottU,  btfo  yoa 
bay  things  to  tay  P 

m.  9erj.  Othild.  No,  Mr.  SpHkker. 

Mr.  Speaker,  Then  withdraw. 

And  Mog  wftbdmwn, 

Mr.  Sioane,  I  propote  il  to  yon.  Whether, 
iftliei paper  be  evidence,  il  thouM  nol  be  tead 
fn  the  pretence  or  the  pritonetf 

Jfniffters.  No,  no. 

Then  the  ^ue^fion  wts  pnt  for  Candlet; 
uliich  passed  in  the  tffirmativ«,  and  they  were 
brought  in.'Oidered,  That  the  oounael  be  dit> 
charged  tny  ftirthcr  anendance  at  this  time. 

Mr.  Meliueen,    There  can  be   no   debato 

«retioos  to  the  reading  or  your  bin.    I  desire 
tie  order  ol'the  day  may  be  read. 
Aoeordingl^  the  Order  of  the  day  for  readtog 
i>r  the  Dill  a  second  time,  was  read  fay  the 
tlerk.    t  ben  the  Bill  was  read  a  teOond  lime 
hy  the  clerk. 

And  bein^f  afterwards  opened  by  Mr.  Bpedter, 
Und  he  having  expected  for  tome  time,  and  no 
Inember  rising  up  to  speak: 

lAr,  Speaker,  Shall  I  put  yoa  the  i^uettton 
-^cummitment? 

Sir  Tko.  Ihke,   Sb*,  T  hope  yoa  will  not 

t^t  iha  quMtoa^of  tntutttemr  ami  tome  t»^ 
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brooghtln aMal  wbltos  it ia  a  tander Bal$etl 
to  apeak  of,  me  pretcooa  or  the  bill  being  roc 
the  pretarvatioo  or  the  king  and  government  s 
and  iT  1  thought  it  wat  realty  to,  I  tbould  bt 
heartily  for  it ;  for  I  thmk  there  it  no  compa- 
ritoo  biftvcea  the  filoa  oTtbe  king^  Itfe,  and 
thai  of  nrivato  pcmtaa :  bat  that  bath  baaa 
often  taia,  but  not  proved ;  tbemfoto,  I  thmk, 
I  may  tell  yoa  aty  raatooa  why  1  am  againn 
the  bill.  That  the  parliament  bath  a  power 
to  amka aadb  a hw,  ia agMod ;  but  1  tbtnkil 
ooghl  oot  to  ba  used  bat  opon  extfoordiaary 
occamonk,  when  ftrett  penaat  are  oaooemedi 
that  cannot  ha  otberwlae  brought  to  jottfoe, 
and  when  Crimea  da  ool  foil  aodar  tbodano* 
minaiiob  oftbe  tow,  whfcb  is  oot  the  prtaeat 
oate.  Thitcaaa|s,tbatag«otltmanitdiarfeA 
withtteatoa;  and  it  ft  ptived  hot  by  on«  wit*i 
oettt  thoogb  the  CDOoatl  dbl tay,  tbat  a  000* 
aolt  to  levy  war  wot  oat  troMDo.  Now  oitbtf 
it  will  aot'be  the  crime  that  it  aUedgad,  or  it  it 
not  proved.  Hera  you  are  jttdgea,^roacealtrt| 
witoaatet  and  jury:  I  imuld  know  in  what 
oonntry  it  It  to  ?  BatMet,  the  witnestet  trt 
produced  here,  and  not  twom;  and  upon  the 
whole,  there  it  but  one  witnatt.  Sir,  I  am 
againtt  the  bill,  and  tgatott  it,  at  baiog  ordaa* 
garoat  contei|ueace. 

Mr.  Puiiney.  Thk  matter  before  yoa  it  of 
aoch  a  natort,  that  at  a  debate  is  Hting  opoa  it, 
I  hope  all  gentlemen  will  bear  ono  another 
with  the  gn^test  attention  that  may  be.  Tba 
worthy  member  admito  yon  have  a  power  to 
nam  the  biH,  and  I  do  not  And  that  contetfed 
by  any  body ;  tboogh  (with  tubodiation)  tba 
latter  part  oT  what  be  taid,  oootradictad  what 
be  admitted  at  ilrit;  bnt  since  that  it  no  modi 
agraed,  I  tball  tay  but  little  to  it,  and  that  it 
thit :  that  withont  sach  a  power  tt  this,  any 
govetnment  wooM  be  imperfect,  ami  arooft 
want  a  tnfllcieat  power  for  itt  own  j^etii  ration, 
iipon  extraordinary  oeoatioot.  Yoa  have  been 
told,  thit  bath  bean  an  mitrodden  paib ;  but,  I 
believe,  geatlemen  are  pretty  vrell  sstibAad  it 
hath  not  been  ao  ootrodden,  and  atany  prtce* 
dente  or  that  kind  have  been  quoted;  and  the 
conntel  against  the  MM  have  adflutted,  that 
there  have  been  fteipient  piecedents.  An  ob* 
jecttoo  hath  been  made  to  soma  or  them,  that 
they  were  made  in  ill  reigns(  hot  I  take  it  to 
ha  no  ol^ecHon,  that  the  precedent  wna  madn 
at  one  time  or  anoihnr,  since  it  is  agreed,  thai 
we  have  Such  a  power,  and  that  that  power 
liatb  been  exeemal.«*-T1ie  chier  matter  befoi^ 
you  is.  Whether  in  the  preaani  case,  there  la 
sufficient  gronnd  for  yon  to  eieit  that  pcnverf 
And  upon  that,  |fiv«  me  leave  to  dbtehre  tba 
nature  or  the  crime  of  thit  gentleman,  and  thb 
evidence  that  bath  been  bronght  to  prave  bitfi 
guilty  of  thai  crime.  His  crime  is  high^treatoo, 
me  highest  crime  hi  the  law :  it  it  for  cOtitpir^ 
ingnhe  destmction  of  the  kii^,  and  the  ovor^ 
throwing  of  the  government.  The  ofert-act 
which  the  bill  i^  you  (adi  wbi^h  it  ilie»- 
lioDcdtr  tba  ibdialMiiQ  il  Mb  iHvHpg  111  % 
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F^MMli'ftMt*  fa  «vicr  toMwtipliih  hi!  iMpi. 
If  Ihk  eri^  woukl  adnit  of  aggrarati^n,  aome 
oHier  parta  af  Ibe  bill  wanld  ag|rra?ata  k ;  but 
I  tbtttK  it  win  admit  pf  aone.  The  coimaal  at 
llie  bar  made  a  doobt,  wbethcr  or  no,  that 
which  waa  laid  in  the  indiotmaot  did  aaionatto 
m  auflicient  orert-aot  of  hi|fh-traasoii ;  and  hit 
•rf  umeat  Jie  drew  from  a  book  that  hath  beta 
pat  oot  by  a  honied  geatleanao  of  the  houia ; 
kit  the  gtotieniaii  could  aaaily  hare  aoswerad 
liiintelf ;  aod,  I  preauoie,  did  not  ipeak  hia 
owo  opinion.  For  that  flrentlemaD  did  write  a 
book,  caUcil,  *  HIsMajeaty  and  GoToroBseiit 
Viiidieated :'  by  whieh  ha  eodesrourrd  to  orer* 
dirow  the  ar^menti  in  tha  other  book  of  the 
•tber  gtaotleniao.^— Aa  to  the  praef  before  yon, 
yoa  have  bad  the  teatinaooy  of  Mr.  Porter, 
whofe  eridenoe  hath  been  juatiOed  by  the  ae- 
veral  oooFictioos  frooodea  upon  it ;  and  by 
the  coafeaaion  of  aeveral  gieDtlenieii,  that  have 
•wned  the  fact  at  the  very  time  when  they  have 
iiean  going  oot  of  the  world :  and  there  hath 
bean  no  evidence  brought  by  the  priaaaer  at 
the  bar,  that  ahould  invalidate  the  teitiiiiony  of 
tbia  gantieoian.  And  wo  (with  aobaniaaion)  you 
fcava  one  undoubted  evidence,  that  doee  cbar^ 
the  |irtaoner  with  the  fact  mentioned  in 
<be  bill :  you  here  ether  proof  that  doea  not 
oome  up  within  the  letter  of  the  law ;  but  yop 
Iwve  atmoft^  eirenmalaiitial  proof,  that  every 

Kleman  wiM  aD|4y  to  |iia  conacience  in  the 
ment  he  ahall  give  in  thia  matter.  One  of 
the  aHegatiooa  in  the  bill,  ia,  that  he  did,  by  re- 
peated promisee  of  making  a  oonfcasion,  from 
time  ^  lime,  gain  a  delay  of  hia  trial.  It  ia  a 
arrant  peeaumption,  that  thai  waa  in  onder  to  a 
3eaign  that  he  had  of  aeduciog  Mr.  Goodman, 
that  waa  one  of  the  witneasea ;  for  it  waa  ob- 
nerved  to  you,  what  praotke  there  waa  in  the 
«aae,  with  the  other  evidence.  Mr.  Portar.««- 
tf  r,  gentlemen  have  objectod  theconaofnenoea 
«f  iMking  a  pcoeadent :  you  wem  very  wdl 
iaM  bv  a  verlhr  gentleman  thai  apoKe  the 
ether  Jay,  near  the  plnee  where  I  am,  that  in 
the  caae  of  a  good  parliament,  it  ia  not  to  he 
Imagined  that  they  will  make  uae  of  thia  pre- 
4«dent»  but  upon  aa  fpad  a  ground  an  you  have 
flow  t  and  an  ill  parbameat,  they  wifl  have  the 
aaole  reaaon,  far  they  viH  onpy  uher  the  aame 
fMMwdenta  timt  have  been  aude  before,  and 
will  not  stick  at  doing  of  it.  Beaidea,  let  gen- 
^meb  oonvider  the  way  of  araaing:  I  have  a 
power  io'  (H>  auch  a  thing,  and  yet  if  1  have 
audh  a  jgirouud  aa  ia  aufficieot,  I  shall  not  make 
oae  of  It :  to  any  ybu  have  a  power,  but  abail 
ttot  exert  it,  ia  esjraod  aa  to  my,  you  have  no 
power  at  all.  There  were  aome  precedents 
4;iied  by  a  4eanied  gentleman  that  apokeagninst 
the  bili,  and  he  partioolarly  ipioted  that  of  my 
lard  Strafford ;  and  the  act  of  parliament  that 
ffcpeala  that  attainder,  waa  in  part  read  to  you : 
Wrt,  air,  the  reaaona  given  in  that  bin  of  repeal 
of  my  lord  (Strafibrd's  attainder,  are,  that  it  waa 
obtained  in  a  tnmnltnoua  manper,  which  ioflo- 
^noedthe  oartiament  in  doing  of  it;  and  that  it 
paoacd  in  the  heuaa  of  torda,  when  moat  .of  the 
lorto  werealMcnt:  and  atlaat,  the  knigi  wlico 
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nng  of  tbebill,  it  waa  with  great  raluotamqr. 
certain,  all  these  are  reaaona  that  ana 
given;  but  there  ia  not  one  that  queatkmf  tltn 
parliament's  pover  of  doing  it ;  though  upon 
the  trial,  gentlemen  may  remember  there  wan 
a  doubt  in  the  law,  whether  the  evidence  waa 
aufficient.  8ir,  it  bath  been  urged  to  you,  of 
what  ill  cooaequeoce  it  would  be,  aud  how  muck 
iiynstice,  to  make  a  la«^  to  puuiah  a  man  exm^ 
focto ;  but  that  the  parliament  may  deolare 
that  to  be  a  crime,  which  waa  not  ao  befora» 
nobody  doubts;  aod  without  tb^t,  the  dauae  in 
the  83th  of  £dw.  3,  aignifiea  nothhig ;  and  I 
do  not  imagine  it  is  a  greater  mjostica  to  su|ir 
ply  IB  point  of  form,  at  to  matter  uf  evidenea, 
vnen  tne  fhct  oommitted  by  the  prispqer  wan 
against  a  known  laiv,  at  the  tinie  when  it  wtn 
oommiitHl :  and  the  rather,  if  I  think  that  de- 
fect of  form  in  the  oourti  beltw  waa  oeon- 
aianed  by  the  prisoner.  It  is  n  matter  of  blood* 
it  is  true ;  but  1  do  not  aim  at  this  gentleman^ 
life  in  it ;  but  any  man  must  believe  ne  must 
be  concmed  in  great  mattera,  to  brmg  to  paaa 
this  great  design ;  therefore,  all  I  pmpoae  ^ 
it  is,  to  get  his  coofeesion,  which  in  all  prob4* 
bility  we  might  have  had,  if  the  other  witnesa 
bad  remained  here.-— Sir,  upon  the  whole  mnC- 
trr,  I  do  think  we  have  power  to  do  this :  I  do 
think  here  is  good  evidence  (I  speak  with  re- 
spect to  mysw}  (0  think  him  m\hy  of  tbie 
crime.  I  do  thmk»  if  this  bill  does  miscarry^ 
there  is  the  greaieat  Uqw  that  can  be  given  to 
your  constitution.  And  give  me  leave  to  uan 
thia  expreasion  j  I  thiojc,  if  this  bill  misoany, 
it  net  only  turns  this  plot  upon  you,  but  maktii 
it  impoaaibk  ever  to  com^  to  the  depth  «f  togr 
other  \  and  for  thfwereaaoos,  1  am  for  oommit- 
tJbgofthisUU. 

Mr.  Newport.  8ir,  I  am  unwilJioff  to  trou- 
bW  yon  at  any  time,  but  ooore  especially  at  thia 
time>  when  I  am  afraid  I  am  liibe  to  apeak 
i^rajost  Iheoplmon  of  the  m^ii  ty  of  thehouae  ; 
fo  I  a^  genlleraen  ure  in  ipraat  haata  for  the 
nommitmanl  of  tbia , bill.— Sur,  in  this  mnltar  :I 
look  npon  myself,  as  every  gentleman  hare,  to 
be  n  judge;  and  therefore,  I  will  in  ibis  enaey 
aa  m  nil  atbers,  go  acoarding  to  the  dictatee  nf 
my  own  eonscianee :  I  must  be  saved  by  my 
oNvn  ihith,  Md  never  will  pin  my  ^'^  QPtn 
another  naan's  sleeve:  perhapa  it  may  ben 
.  weaknem  in  my  nature,  thnt  I  am  very  tender 
in  theanatter  of  blood;  but  1  hope  gentlnmta 
wili  not  be  in  aomuch  haate  to  commu  the  bill ; 
for  *  Do  0unte  hoaaiiiis,  nnlla  eat  cumMio 
*■  kn^n.'  A  gantlGnian  betow  saidy  the  ottar 
day,  it  waa  pMsible  in  bis  own  private  opimon, 
he  might  believe  the  urisoner  gudty ;  nnd  some 
DOtine  waa  taken  ef^  thoac  words :  but,  Sir,  -I 
would  pot  a  caae  for  atgnaieiit'a  sake,  and 
wouU  haveit  taken  no  otherwise ;  and  I  would 
go  a  little  further  than  that  honourable  gentle- 
man; and  aupnoae  that  1  knew,  of  mj  own 
private  kttowladge,  that  air  J.  F.  waa  gniHy  ; 

Sam.Snr,  with  humble  anhmiasion,  as  a  judge,  I 
0  net  think  it  ought  ta  meigh  one  way  or  «•- 
atbcrirlibme;  and  will  give  yea  my  maaon 
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fbr ii s  for  u  ajndge,  I  mmto go  mieorth^  to 
my  jodieial  knowledge,  md  not  ncconKog  to 
my  priTale  fcnowledgo.  It  i»  a  maxim  '  Nil 
'  refert  quiil  ootat  jodev,  at  ooo  ootat  forma  ju- 
dieii :'  and  it  puto  me  io  mlod  ot*  a  caao  in 
Hen.  4^s  reiftn :  two  men  traYeHed  together, 
and  ooe  killed  the  other,  and  the  judge  lai^it : 
ofterwarda  that  judge  went  the  mnie  ohvaity 
and  an  innocent  nMn  eame  to  be  tried  bet'ore 
him  far  it ;  and  yet  the  judge,  in  that  caae, 
waa  obliged  to  go  aooordtng  to  bia  jmiieial 
knowledge ;  all  the  judge  coald  do  (the  man 
being  found  ^iltv)  io  that  caae,  any  a  the  book, 
waa,  to  respite  tlie  judgment  and  exacntion, 
and  to  make  appKcition  to  the  king  fbr  the 
poor  man*a  pardon.— The  evidence  that  ia  pro- 
ouoed,  is  tirat  a  living  witneaa  ;  the  next  evi- 
dence was  the  confcaaion  of  Goodman,  taken 
before  a  jiwtioe  of  peaee  ;  for  that,  tnily  1  did 
not  think  yesterday  it  was  a  legal  evidence  :  I 
am  sure  in  a  court  of  law  it  would  not  be  ad- 
mitted ;  but  the  house  waa  pleased  to  rend  it, 
and  ||eotlemeo,  when  they  pressed  it,  toM  ua, 
read  it, «  valeat  quantum  valere  potest.'  Then 
if  you  atrike  this  paper  out  of  the  caae,  with 
bumble  aubmimidn,  there  is  nothing  left  but 
the  testimony  of  cautain  Porter  ;  and  so  then, 
in  that  case,  yon  nave  but  one  witnesa.  It 
would  aeem  a  little  strange,  that  the  commons 
of  England,  that  lately  were  so  very  careful  of 
the  lives  of  the  subject,  and  were  so  desirous  of 
passing  a  biH,  that  did  provide,  that  where 
there  were  two  species  of  treason  in  one  indict- 
ment,  and  one  witnem  to  one  species,  and 
aiMHiier  witoen  to  another  s|iecies,  that  that 
should  not  be  good  evidence  to  eonviet  a  per- 
son of  high-treason ;  that  they  should  be  at- 
tainting  a  man  for  treaaon  upon  one  aingle  evi- 
denee  f  Surely  they  will  ssy ,  we  have  mightily 
obahged  our  opinions  since  hst  sessions.  J 
apeak  not  this  upon  the  aooouot  of  sir  J.  F. ;  I 
Inow  him  not,  tbouffh  I  am  not  a  stranger  to 
bis  character,  and  Ibear  that  ia  nono  of  the 
best :  I  apeak  it  as  it  roav  be  my  caae,  or  any 
mai|*a  whatsoever.  God  knows,  we  live  in  an 
vnsetlled  time,  and  how  soon  a  preoadent  of 
this  nature  may  4um  npoo  *any  man  whatso- 
ever !— -Amongat  tlie  great  imgohvitiea  com- 
mitted in  the  late  reign,  1  ^onght  that  of  Mr. 
Algernoon  Sidney  one  of  the  grcateat  strains  I 
a^w  in  Westminster*  hall ;  for  there  was  my 
lord  Howard  a  witness  against  him,  and  the 
ne^  evidence  Was  a  book  that  he  had  wrote 
against  sir  Robert  Filmore,  wliicb,  I  think,  is 
printed  sinoe  this  revolotion,  and  I  have  it  in 
my  «tu<ly ;  snd  I  hope,  I  shall  not  be 'hanged 
for  it  Tlialwasconstniedtobeoaleulatedfor 
a  treason  thai  bath  not  been  eommittsd  above 
two  months,  and  was  the  second  witnem  to 
oanviet  him ;  bnt  that  attamder  was  reveried, 
and  it  was  fit  it  should  be  so ;  for  I  tboog^t  it 
a  bard  strain  to  convict  him  upon  that  evidence. 
I  am  very  sorry 'this  bill  u  broogbt  into 
this  hoosO;  nor  can  I  imagine,  alto  nil  that 
hath  been  said  by  the  learned  gentleman,  why 
thia  nMtfi  wns  nottried  when  there  were  two  po- 
silxM  witMssts  agaiost  him.    AU  the  nsssn 


tUs  Mllemnnhns  told  ymr,  ii,  IM  be 
mised  to  make  an  ingmraotts  oonfessiesi  s    kmt 
any  man  might  have  easily  seen  throngrls  tfem 
confession,  .that  it  waa  only  an  arti6eeto  mham% 
the  king'a  best  friends ;  nay,  the  rather*  wImq 
this  gentlerosn's  brother  had  aerved  this  very 
government,  hot  two  or  three  yean  ag^o,  the 
same  trick.    We  know  my  brd  ftcatoo   wns 
attainted  of  high-treason,  and  then  he  nsmnt  do 
aomething  for  bia  pardon ;  and  ho  made  an  in- 
genuona  confession,  as  ho  called  it,  wlsercbjr 
be  aoeuaed  moat  of  the  great  men  i  and  wbca 
he  bed  a  pardon,  though  liis  coof'esnon   was 
under  his  own  lidnd,  and  delivrfwl  to  the  kiofl', 
he  denied  every  word  uf  it ;  and  ohat  |i«  toSd 
was  to  save  bin  own  hfo.     M>-  neighbour  ctted 
you  several  precedenta ;  1  have  looked  bilo  m 
great  many  of  them,  they  are  meotioiB4>d  ia 
llushworth's  Collections,  m  the  great  Ar]g^u«- 
ment,  that  Mr.  Si.  John  made  f«»r  passioDr  iho 
bill  against  my  lorA  SiraffonI;  and  as  to  those 
preoedents,  all  I  ran  say  is,  I  couM  not  liavs 
come  up  to  them,  it  1  had  iivetl  in  those  tiaies. 
The  last  preceilent  o  as  of  a  cook  thst  put  poison 
intotlio  pot  of  the  bishop  of  Rochester  t  Aod 
what  did  they  do  ?   They  did  enact  that  he 
ahould  be  Uiiled  alive.*     1  have  a  great  ho- 
nour tor  the  present  bishop ;  but  if  it  had  hap- 
pened in  his  family,  I  should  hardly  have  oou- 
aented  to  the  like.f  '  Jodicandum  eitt  l«gibas» 
*  non  exempts.'    1  should  be  g4a(l  lltia  gen- 
tleman mignt  suffer  his  due  punishment ;  but 
I  am  not,  by  any  means,  sstisfied  in  the  pass* 
ing  of  this  hill ;  and  as  to  what  gentlemen  soy 
is  the  reason  why  this  man  was  not  tried,  be- 
cause it  was  thought  he  would  have  madb  nn 
ingenuous  confession:  Sir,  if  they  have  made 
anv  misteks,  I  will  not  help  it  by  the  paming  this 
bill  of  attainder.     |  ask  your  pardon  for  troub- 
ling you  ao  looff :  I  am  a  jud^  in  this  matter, 
and  ought  to  driver  my  opinion.    I  hope  no 
man  doubts  but  I  aw  as  zeahms.  for  this  go- 
vernment as  any  man  whataoever ;  but  let  wnat 
will  come  of  it,  I  cannot  give  my  vote  for  pass- 
ing of  thia  bdl. 

Mr.  Solidior  General.  This  is  a  bilL'for  at- 
tainting sir  John  Fenwick  of  high  treason  :  it  ia 
the  greatest  crime  we  know  in  the  law  ;  and,  1 
think,  the  greateat  crime  known  in  a  govern* 
ment.    It  is  much  greater  than  imird^r,  or  any 

*  See  Foster's  Report  of  William  Nicho- 
las's  case  (Crown  Law,  pp.  68,  69.)  "  The  Sta- 
tute 3S  H«  8,  c.  9,  is  pnnted  at  leiigtb  in  Ras- 
ters edition :  snd  by  the  preamble  it  appears, 
that  one  John  Rooae,  a  cook,  bad  poiaoned  17 
persons  of  the  bishop  of  Rochester's  family,  two 
of  which  died.  John  Rooae,  therefore,  by  a 
retrospective  law,  ia  made  guilty  of  high  trea- 
son, and  he  is  ordered  to  be  thrown  into  boiling 
water,  the  idea  of  which  new  punishment  pos- 
sibly arose  fW»m  Roose's  having  been  a  cook." 
Barringten's  Observations  on  1  £dward  6. 

f  See  aiMne  partictilars  coneeming  him  ia 
the  Introduction  to  the  Trials  for  the  Ryehouw 
Plot,  Vol>  p,  p.  36<,  sad  io  the  Ssfen  Btshosi 
CasS|VnL  l«|p.l8S. 
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thiBf  4m  ;' tesraw  ilMibvefftetiieg<ovflnini«iity « 
mnd  tkut  law  whcrebv  thcte  criinet  arepuiiithed ; 
anil  periooi  shoold  be  delrmd  from  CDroinii- 
tiofp«lMte  crivMt.  It  hath  been  made  aquca- 
taon  by  the  fpentlemeii  al  the  bar  (I  thiak  two 
of  them),  whother  thia  matter  that  sir  J.  F.  is 
indicted  aod  accuted  of,  is  higfh*trea80D  or  oot? 
I  mottoonfeta  I  heard  Mmielbittgf  of  it  without 
doora ;  and  that  they  would  make  ilout,  that  if 
be  was  guilty  of  the  matter  cbainfed,  it  was  oot 
bigii-treuoo.  I  thouffht  it  somewhat  a  bold 
matter,  but  did  not  think  they  would  have 
undertaken  it  iu  this  place,  thouch  they  might 
baye  pretended  some  flaw  in  the  indictment : 
But  it  seems  they  hare  the  authority  of  a  good 
lawyer  in  it ;  and  they  have  quoted  one  learned 
author,  as  they  please  to  call  him,  though  I  take 
that  for  a  gprat  compliment:  I  believe  they 
may  mean  myself;  and  they  have  done  me 
some  honour ;  for  ^ey  say,  my  lord  chief  jus- 
tice'Hales  was  of  the  same  opmion  ;  and  then 
said  something  of  Dyer.  Now  he  hath  read 
sometliing  at  laiige  out  of  that  author  ho  spake 
of,  and  challenges  any  one  to  shew  any  opinion, 
that  ever  a  conspiracy  to  levy  war  waa  high* 
treason  within  the  statute  of  35  Edw.  3.  Now, 
I  would  give  a  challenge  on  the  other  side,  that 
he  would  shew  me  any  opinion  before  that 
time  or  since,  that  a  design  to  depose  the  king 
is  not  high-treason  within  that  statute.  The 
author  that  he  speaka  of  says  that  expressly  in 
the  matter  of  my  lord  Hussel,  and  tells  you 
particularly ;  and  in  *  The  Government  Vindi- 
'  cated,*^  which  was  only  an  answer  as  to  the 
proaecotion  of  fny  lord  Russel,  there  are  several 
casea  cited,  that  a  design  to  depose  the  king 
was  high-treason,  and  agreefl  to  by  that  very 
person  ;  and  it  always  was  agreed  to  be  higb- 
treaaon.  Then  take  the  state  of  this  case,  and 
that  of  my  lord  Russel :  The  great  matter  was, 
that  be  sent  some  perM>ns  to  view  the  guards 
(it  waa  said,  in  order  to  seize  the  kiutf) ;  this 
was  evtdrace  against  inv  lord  Russel,  for  a  con- 
apiniicy  to  levy  war :  But  it  was  said,  that  this 
was  not  so  muclr  a  conspiracy  to  levy  war 
against  the  king,  as  against  the  guards.  But 
this  is  of  a  quite  different  nature  :  Captain 
Porter  hath  given  you  an  account  of  it  (and  I 
think  Goodman's  examination  is  to  the  same 
purpose,')  that  they  met  in  Leadenhall-Street, 
aod  consulted  bow  to  bring  king  James  back 
aipin ;  and  the  only  methyl  they  could  think 
o^  was  to  send  Chamock  over  to  king  Jamea, 
tliat  he  might  prevail  with  t^e  French  king  to 
aeml  them  10,000  men,  and  they  would  meet 
him  here  with  V,000  horse :  And  fqr  what  par- 
pose  was  this  Mt  was  to  bring  back  king  Jamea 
again .  I  would  be  glad  to  hear  if  those  gentle- 
men that  were  at  the  bar,  or  any  body  else, 
could  say  this  was  any  thing  ebeout  a  design 
to  depose  king  William :  And  they  cannot  shew 
me  one  lawyer*a  opinion,' but  that  designing  to 
depose  the  king,  was  ever  called  imagining  the 
death  of  the  king,  within  the  statute  of  S5  £.  3. 
The  first  resolutMm  of  thia  matter  waa  pretty 
■  I  ^    111    i    ■  — -     ■  '■'    '       ■■■■'  •  ■■■  ■ 

*  Seo  Vol.  9,  p.  741. 


earlyt  I  think  it  waa  Henry  4.'a«iflia»aBd  thai- 
waa  psciending  Richard  9  waa  alive,  and- thai 
he  was  the  lawful  king :   So  that  the  matter  ia . 
treaaon,  aa  it  is  chaiged  ia  the  indictment.— 
Then,  aa  to  the  precedent,  that  it  is  an  ill  pre- 
cedent :   I  must  confess^  I  am  not  afraid  of  a 
precedent  of  thia  kind :    I  should  be  ghui  if« 
these  gentlemen  sboukl  turn  back,  and  see  how  i 
many  attainders  have  been  by  act  of  parlia* 
ment     But  I  dare  aay « there  have  been  mors 
men  destroyed  by  the  irregular  judgment  of  a< 
commission  of  Oyer  and  Terminer,  than  by  all 
the  acts  of  parliament,  whether  legal  or  illegal. 
— As  to  what  they  say  of  my  lord  Coke,  who . 
mentions  the  attainder  of  my  lord  Cromwell 
and  sir  J.  Mortimer  ;  the  gentteoRan  preteoda* 
to  repeat  my  kird  Coke'a  words  at  large ;   but 
he  did  not  deal  ao  well  aa  he  ought  to  do  by* 
you.;  for  he  ahould  have  told  you  all  my  lord 
Coke  telle  you ;  that  Cromwell  waa  never 
brought  to  answer,  never  permitted  to  say  any 
thing  for  himself,  neither  in  parliament,  nor. 
where  he  waa.   Now,  pray,  Sir,  is •  this  the  pre- 
sent case  ?   Hath  not  sir  John  Fenwick  oeea- 
beard  by  you  ?   I  wouM  be  glad  that  gentle- 
man, or  any  bodyr  oould  shew  me,  that  any 
person  hf  th  so  fair  ao  hearing  before  eommis- 
sioners  of  Ovet  and  Tarminer,  as  sir  John  Fen- 
wick hath  had  before  you.      Aa  to  air  John 
Mortimer,  it  is  much  ot  the  same  nature :  My 
lord  Coke  says,  there  was  a  jealousy  of  sir  John 
Mortimer's pn^fnding  to  the  crown;  and.be-. 
cause  they  suspected  him,  they  did  give  out, 
that  be  said,  that  the  earl  of  March  was  heir  to 
the  crown ;  and  if  he  did  not,  he  would  pre- 
tend to  it  himself,  Aco.     Now,  saya  my  lord 
Coke,  this  was  but  a  bare  pretence,  and  no-.' 
thing  else :  He  speaka  aa  if  he  did  not  ever 
Uiiok  liim  guilty  of  those  words,  and  says,  hav- 
ing indicted  him,  they  not  being  able  to  proceed 
that  way,  they  made  it  good  by  act  of  parlia- . 
ment,  and  he  waa  oondemnecf :  So  that  what 
my  lord  Coke  comnlaina  of,  ia,  that  these  per- ' 
sons  so  condemneo  were  never  heard  ;  and  if 
this  be  the  truth  of  the  matter,  these  firecedenla. 
(with  submission)  hve  no  affinity  with  yours. 
But  I  believe  this  may  be  said  in  this  case,  air. 
John  Fenwick  hath  beta  heard,  and  that  mom 
than  ever  any  one  in  parliament  waa  before,  in' 
a  capitel  matter. — ^As  to  the  case  of  my  lord' 
Strafford,  he  had  counsel  assigned  him  to  stand 
by  and  hear,  but  not  to  prom|it  him.     If  thera 
arose  any  point  of  law,  he  was  to  propose  the. 
matter  to  tlie  lorda,  aod  the  counsel  waa  to 
assist  him  by  their  direction.     And  in  the  case, 
here  before  you,  you  have  allowed  sir  Johoi 
Fenwick  counsel,  not  only  to  assist  him  in  point 
of  law,  but  to  assist  him  in  point  of  fact  too. 
They  have  made  anawer  for  him ;  so  that  I  say, 
he  hath  been  tried  fairer  than  any  man  ever 
was  in  pariiament,  be  it  upon  bill  or  upon  im- 
peachment, that  ia,  aa  to  the  matter  of  prece* 
dent     Then  it  hath  been  said,  this  would  nol 
be  good  before  the  jod|res.     I  must  confoss  it ; 
but  the  evidence  captau  Porter  gave  of  hia  owft 
knowledge  of  sir  John  Ftfnwick,  every  bodj 
wai  aglet  it  what  tho  law  will  aHow.    But  ha 


mar\      swiluamiii. 

ii  l«C  a  iiiVli  witaMM,  tmi  yoa  •■ght  Ml  to 
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Mm  I  #Wi  tlM  MW 

«fti«MOB;  IvlalltlntfMiiMAwllterCliMit^ 
tiinte  is  tlM  Kkg*».tedi,  a^  oMmMMoMn 
of Oyir  and  Totmo^t,  mod  fol  ^■iiiwy .  A«d 
II  3^''^  losk  spso  Immc  MtSy  II  ■  ^'"y  ptaMy 
Mr  Mfljr  wftr  BoMv  sola  tM  JtMl^M^  WMt  iMy 
tiMlldoklMObaMSMllMiCtt  BoltlMByoQ 

'Will  MB  wbal  M  the  vsmm  «f  imlnv  mm 

niM  y    I  tMInC  tbflM  WM  fMd  MMMI  llwl  yM 

MiMHv  MAC  P^'^  IhM  pOW0T  IB  MMSMM  BMaWTi 

that  yMi  teM  m  jowMlfMs  Von  giv« iImm 
ralM  to  pfwd  bj,  ftwl  they  urn  15  hMp  up 
•liii:iiy  to  thna ;  yov  iMiy  Mt  hy  other  rolM. 
It  waoethHi|f  when  I  ^mmmmd  wf  Mmnt  to 
d»  Meb  •  lhioff»  Md  mmUmt  thiaf  wbea  1  Mt 
njTMlf.  Am!  MMe  Is  •  diifaf  m  wIms  t  j«- 
diMlMB  to  hy  feiTy  tod  wiMtt  it  it  hy  mioy ;  the 
law  peto  ft  fWfttor  Mo64eaM  in  iNi«y  «mn  in 
m1hw.%  The  ordinery  triai  it  hv  twelve  jorera; 
bat  if  it  he  •  ■tiler  ef  m  iHgh  BtMre,  m  en 
aMtiot,  tlMtt  it  tbnH  he  hy  twenty-tour  $  end 
yeadepMftr  n  gtentor  uniKhti  in  every  ihinr 
toe  few.  It «i  Mid,  Ihengfa  a  jndg« ^ tMni 
ia  hit  Mnetiunei  a  ptiMu  yaihy,  yet  he  onfht 
not  to  mtihe  mo  or  ihnt  friento  haewledge ; 
enda  enMWM^aetodentef  Hea.  4.  Bat  i 
think  thet  Jad|a  nigirt  htva  hehated  hiwtelf 
MMCIliinK  hctler  then  he  did ;  tad  tare  1  am, 
mw  ha  wouM  he  hianied.  I  da  aat  My,  thet 
a  iadft  apoa  hit  ^ mato  koewMge  oeght  to 
jadft(  he  oaf ht  net;  bM  if  a  iad^c  apeo  the 
beach  knowt  eay  iMaf ,  whereby  the  finetacr 
Might  he  atjsuiitijd  or  oeaficMd  faot  aeacially 
kaawa)  then  f  daMT,  ha  aaghtto  ae<9tlled 
freMthephiMwtiPL  haeato,aad  getothe  her 
twdyee  a»idenoe<>rhit  knee^dge$  eadMtlhe 
judge  in  Hm.  4.^llnM  oa^jht  to  heee  done,  aad 
not  to  iMfe  tetoad  the  pHMiitf  tokara  htea 
uiBvittod,  end  then  ifet  a  pardva  4br  kioi ;  fer 
a  pni'dea  will  net  dhiayt  do  the  bethiMi  t  fbr 
theia  may  1»e  a  ferfeiluM  that  the  kanff^t  par- 
oea  dMh  aot  reilere*  Bat  tnoogh  we  act  m 
jadgeakereyde  weed  only  aejad^  f  I  Iboafkt 
we  were  m  wtM  wieia  er  ike  laot  m  jodgM. 
Tlitfre  It  tnM  aiMNwioe  kelwcea  the  kKHoatore 
of  WttUaineter -kaB  aad  ttae  oeart ;  Tkey  are 
to  jadce  open  a  loot  Iboad  ky  a  jwy  $  bac  we 
aot'boii  Ike  fmri  <vf  a  iory  in  tryiagyaad  oIm 
oFjadfto  ia^dyiagc  wiiat  tkelacA  anioaflat  to : 
#ttkatif  a  jwymaa  mty  awke  bm  jof  kit  an- 
veto  knawledgi  to  ae^ait  a  friaoaer,  m  (1  tbink) 
■okedy  doeAito  kat  it  it  kit  daly  todo,  fkea 
every  ^<ra1leifiaB  ki^kit  Hobm  lady  aiakeaM  of 


kit  pntato  knewledgie  to  aeaail  tke  ptiteaer, 
or  OMWiat  huB*^»4  cobtcm,  for  lay  aait,  I  an 
eBlititd,4katairMMi  IP^enwiak  ie  gulky  of  tkit 


ifo^wkiOkkeetandtaMnted.  idotkiok 
liit  eriaia  it  higk-tfMtM  ;  I  think  there  is  no 
daageref  apeeedemiB  IbiteaM,  If  yeaooa- 
fiot  kirn,  keiiir  aentineed  aaoa  Ike  erideaee 
yaakarekeard,tkelkeitfuilly!  Idaewa,  if 


at  <to  KkyVHaad  ia  I  ttdinknll  tHretl,  m  ai 
Mia*  Meaiitjojf^,  fee  Aa  pqrpoM  gioM  ia  twi* 
donee,  ke  oaglit  to  ka  anaki^  tke  bill;  kot  I 
Iklak,  eeerv  MOB  tkal  it  ef  tkata|MaiMeuakt 
to  ke  tor  tke  UM.  Ian  oaaoftkeMikaltliiBk 
ke  It  gaiky,  aad  iiweiiii  an  iar  aowaiaiH 
tke  bit. 

Mr.  JforMBTf .  I OHB  laadBy  ama  wkk  the 
ceatlemMthat  enoke  tati,  ikat  ki|rk*ttftaM  il 
diekigketteiiiBaintkelaw;  aad  tartktr,  that 
tke  matter  of  tke  iadietmeat  tkat  it  mealieMd 
ia  tke  recital  of  the  ad  k  aodoabaidly  high. 
Weatea ;  aad  I  am  tOM  be  will  agrM  wiik  aie 
ia  oaa  tkiag  aleo,  tkat  tke  fiaator  cka  criiac  it 
tkataay  uMtta  it  aoeatadof,  tkadeartrtba 
MBof  ov^to  be  by  whkdi  ha  it  oaoriotod^ 
■onefantlomM  have bagaa their ditaooiM ia 
reMon  to  tke  power ;   pot  tare  it  it  no  ar^a^ 
mecit,  bocaoM  I  mo  do  a  tbiaf ,  thrretbre  T  vUl 
doH)  breaoM  we  hare  power  to  repeal  MagM 
Gkarta,  and  all  adier  tabteqMot  wwa,  akidi 
bare  boM  made  ki  taroar  of  INb  aad  liberty, 
and  property,  hy  the  aaoM  coneeqaeace  we 
oagkttodeii:   A  better  reoMa  miiet  be  given 
me,  before  f  conttatto  ikitkiN.-^Thea  fer  tke 
profwdMtt,  it  it  taid,  tkare  kare  keen  aMDV, 
aad  roaayfcaoe  keen  mtatioBed;apdiflikeaght 
it  wortk  whSe,  I  waald  aieotioa  maay  mtia 
yon  have  aot  keeid  of.     Ae  lor  piaoodMlt  ia 
gaaeral,  ikey  are  M  fbr  ioMltMa  m  tkey  tia 
yroundcd  opoa  trqe  rtatoa,  aad  agiBetale  te 
joftioe;  kat  I  do  aot  tetMrnhar  aay  one  preoe* 
drat  of  tkit  aatore,  for  a  pcaon  in  entlody, 
fettkeominf ,  to   ke  tried,  yet  to  ke  attainted 
wiltioot  a  trial  at  law,  knt  wkat  Imt  kera  ani'^ 
Kcemlty  kranded  ;  aad  tkey  aM  eatm  to  be  ia» 
proackM  area  te  tkoM  W  reigw  in  wkick  tktv 
were  MoaHy  made;    end  rattter  to  ke  markva 
out  M  rtefct  tor  at  to  avoid,  tkan  patttnw  for 
oar  imitetiea.^Betbre  I  paitioalerly  meatioa 
tke  Ikela  kow  tkey  ataad  kefere  yen,  1  weald 
keg  Imm  to  idimif  t  apM  tke  ynecal  metfcod  if 
year  prooeediage,  aad  lell  yaa  wkM  atacfftia 
Bie  m  k.--4  kare  aftM  keatd  tkit  oaMd  a 
tiial,aodtbatweamtke>od9M;  tke  ^ealle- 
men  that  tptke  laat  gare  Maoolker  tilie,awl 
laid  M  we  were  the  jury  alM.    I  know  ao  Wild 
lor  toMtoa  kat  wkat  ti  coaAiwied  ky  MagM 
Ckavte,  per  iudiekm  foriaai,  by  a  jury,  wkwk 
it  every  faigiitkaiaB't  biitk-rigkt,  and  4S  alwaya 
edteentod  one  of  oar  darling  priv'degaa;  ar/Mr 
iegmt  Urr^^  which  indudn  imprashmantt  ia 
paHiameat;  bat  if  it  ke  a  trial,  it  ia  a  pretty 
etmnge  one,  wbera  the  penaa  tfaetakaiidt  apta 
kittrtalkaikaohaBce  to  he  hanged,  hat  aeM 
tokaMved.    i  mbH  >eM  nnder  what  tdierMier 
toaontider  eartelrtt,  whether  wearejadgM^ 
jarymea :  I  aerer  beard  af  a  jadga,  i  am  tam 
act  of  a  jumnaa,  befoM,  bat  hm  wMalwajW 
apeaktaMtb:    I  aaaer  keard ^et af  a  jndge, 
hat  had  power  to  axamiae  witnesMt  upoa  oath, 
to  adme  to  a  dear  tight  aad  knowledge  of  tke 
feet :  I  never  beard  of  a^adge,  bat  if  a  pnaoaer 
aame  before  him,  the  pnaoner  wm  al<«mya  told, 
he  atood  apon  kit  daliaemDM,  aad  kad  net  only 
a  power  to  oondetim  the  gutlty ,  bat  to  eave  tka 
innocent*    Vara wadut  power?  SuppoM  upoa 
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iMhft  tridulbit  (if  it  man  be  fltUcd  to)  it  < 
■lay  M  btppea,  tiMt  «  penon  that  oooNa  d^ 
Ibre  ii8»  ihoold  ba  ibe  lOiiiNiMtofltviM  io  tbe 
wwM ;  what  jndtfimit  is  it  ibat  wacaa  give 
Ibr  to  much  m  wnm  apviaoa  liatb  awda  bis  to- 
aoeeacy  fully  appear  r  Is  tbe  Spaafcar,  liy  Ua 
««Naitf,toaaiMlliiiiibaakagaia  taNavripataP 
Tau  oaa't  dispose  of  bim  atbarwisa,  tbimgl  j^a« 
wenntlifisdofbiaioaaoaocy:  b«t  loaaeb  a 
aase^  tbe  party  onist  uadaigo  a  doable  trial« 
wbi«di  is  eoDtnry  to  all  iba  roles  I  bave  beard 
of.  If  iomajudfeiatbaeaaa,!  bef  leafiala 
tsil  you,  for  loy  awo  joitiAaatiao  ooiy ,  wbat  a 
deflailioa  1  bare  met  with  of  a  judga*adbHsra- 
tioo :  my  lord  cbief-joatiee  Coke  aays,  it  is 
*  diiMmere  per  Imm ;' aod  by  tbat  diaoMiiao  I 
beifieafetoaensidertbbcaae:  ifJodgaaoMbe 
tbe  la#  their  rale,  tbey  eao  feefer  arr }  bot  if 
the  imoertaio,  arihtrary  diotalm  of  tbeir  owa 
faocies,  which  my  lord  Cobeealls  tbe  oaoked 
cord  of  discretioo,  be  tbe  rules  tbey  go  by, 
codless  enrora  most  be  tbeellbet  of  aoah  jodg- 
■ieota.----A8  4o  Ibis  partieolar  OMe,  I  did  expMt 
fimo  tbe  geotleoMO  that  spoke  lasly  that  be 
would  have  told  von  there  was  a  piaioevideBee, 
why  yoQ  should  go  en  to  tbe  pissing  of  this , 
bill ;  bat  ioatead  ofthat,  I  am  surpfiOM  l»  hear  < 
a  thing  mentioned,  that  in  parfiaHiemary  pm- 
ceediogs  a  man  may  be  banged  by  one  iritnem ; 
eertainl^  that  Is  not  to  be  taken  mr  granled.— * 
As  to  tliis'patticttlar  case,  I  #ottld  take  captain 
Porter  as  apan  bis  oath,  for  sopposition :  You 
iMfo  one  wttnesB  against  sir  John  Ftowiek  of 
lugb-treason ,  and,  with  your  leara,  1  desire  to 
examine  what  you  hate  more  in  this  case.— 
Yesterday  you  voted  a  |iaper  to  be  read,  Qood- 
man's  luurratiTe  or  avamlnalion;  it  is  a  dif^ 
Areat  case  now  you  have  it  befinv  you  to  de- 
teimine  upon.  Yesterday  tbe  questien  waa 
Ottly  for  hearing;  but  gentlemen  now  consider 
Kow  Ibr  they  ought  to  heKef e  it,  and  tbe  other 
wtdeoce  we  beard.  And  first,  there  Is  some 
evidence  that  Clancy  tampered  vrith  Porter, 
and  gave  him  a  sum  of  SOO/.  and  so  they  would 
ififer,  because  Porter  was  tampered  with  to  be 
gone,  therefore  OoodoMUi  was.  It  was  told  us 
nirther(and  I  desirel  may  betnforroedtf  t  am 
mistaken,)  that  Clancy  aald,  be  came  from  sir 
John  Fmwick ;  and  afterwards  my  lady  Mary 
Fen  wick  said,  she  would  make  good  what 
Criancy  bad  said ;  and  fnmi  these  aiguments 
tiiey  presume,  that  sir  John  Penwiek  knew  of 
it.  Uive  me  leave  to  tell  you  a  role  I  never 
iieard  contradicted,  that  presumption  is  to  be 
made  in  Avouf  of  life ;  but  lo  presume  a  man 
guilty  beeanse  Porter  was  tampered  with  by 
Mother,  be<»o96  be  said  it  was  by  sir  Joba 
Fenwick's  order  ;  shall  we  presume  fir  John 
Feowick  did  it  ?  Is  hear-say  to  be  evidence  P 
Or  »'a  man  to  be  had  to  tbegallows  upon  pre* 
wimiptioof  How  often,  and  with  how  much 
reason,  have  we  heard  exHamations  against 
jtidgnietfts  upon  pi^somptions,  iaoembieSfCon- 
atrticuve  mm  acctmittlative  treason?  te.<^ 
Oeiiderara,  there  is  some  further  eviiiencc,  and 
^at  is,  of  what  vras  sworn  at  Cook's  trial;  and 
vonBa*genweQn&  moi^ni  n  w  iiwviBa4dxiia 


rand,  and  an  mmmknioa  sf  vhit 

I  can  uatar  ^  SD  Ibr  aa  to  ibmk  it^ 
"art  vpbatefideaaa  halb  been  givea  hi 
shaokl  aflbct  aaathar  mani  bm  all 
tUa  ii  to  ba  aMwaasd,  by  ^Mmqi  it  parUa- 
vaediaga.  Wi  doubt  itisnaafi* 
oonstsbalsw,  init  tlicy  ai9  amft- 
tioaad  with  aoma  kind  oCdisdaiii,  aa  veiyincoa* 
skleiable.  la  thai  case.!  beg  leave  to  aaythia* 
in  their  oiadiaBtieu,  that  whatotar  tbe  viilea  ki 
Weatmiasssr-ball  are,  it  kuot  therefbre  reasan 
itiaandes  butbecaosait  la  mason,  aad 
appravad  of  by  leog  ejiparieaoe,  tbeiv* 
foveitisaruKi;  aadif  th^  make  their  vulaa 
for  that  cauae^  I  hope  that  ia  a  cause  why  ma 
sboald  imimie  them:  bm  I  vranldnot  hsma 
those  ndca  tbaoght  matsira  of  form,  butaub- 
siao^,  or  move  nraperly  part  of  tbe  biw  Itssif. 
•^Upoa  the  whok  matter ;  If  ao  gentleman  will 
give  asa  rsaaso  why  this  is  evidence,  but  aoa 
wilacsa;  and  that  not  upon  oath :  and  if  vrsaiu 
m  ooBM  to  our  parliamentary  disereticii  to  aup* 
ply  that  defect,  tbe  waat  of  the  otberi  it  is  a 
diaeratioii  I  will  disclaim  all  the  daya  of  my 
life.    And  1  hope  you  wiHrvjeet  tbe  btil. 

Laid  CuiH.  If,  sir,  the  gentlematt  that 
apake  hMt  bad  bMn  spauriog  to  Wostooioster- 
hall,  I  abouM  tbiak  tnat  he  bad  shewed  agreat 
deal  of  vaasan,  and  apoke  with  agreat  deal  Of 
jmlgment ;  bot  siaoe  1  think  you  are  here  inMm 
aquite  difieraat  foot;  I  shall  not  feNow  bim 
(because  1  will  net  UDaecamarity  detain  yag) 
luaoBwer  every  partieafbu'<«— 1  reniember,  when 
tbe  oaansel  §it  tbe  prisoner  first  apake,  Ihey 
took  notice  to  you,  that  preoedeafts  were  pra- 
crealive,  and  one  begat  another,  and  tbey  wfe 
apt  to^msdtiply ;  therefore  I  do  think,  it  is  Of 
tne  highest  oMaseat  to  you,  what  frecadeat 
you  make  to«night :  aad  if  any  gbatlemao  can 
besatisfied,  that  the  precedent^*  JMnmog  tMa 
bill,  will  be  of  worse  conseqaeaoethan  the  pre- 
cedem  of  notpassiag  it,  I  shall  humbly  submit 
I  do  tbiak,  sir,  the  soatter  before  yau  is  of  the 
highest  impoisance ;  and  I  most  caafoas,  it  is 
with  a  great  deal  ef  satisfoction- to  nmeir,  that 
I  4fo  see  gentfemen  seem  to  apply  thenaslvaa 
vKtbagreatdealof  seriousnemtotbis  debate. 
Sir,  I  mall  not  pretend  to  make  a  paitioular 
answer  to  what  theoounsellbr  the  priseaer  did 
say;  as  to  the  pi^ccedeatsof  acts  of  pailiamest, 
I  think  thin  knswer  is  sufficient  at  prasem  for 
that,  that  if  we  have  no  pretsedent,  weaesmidsc 
a  necessity  of  making  one.  it  is  Idd  us,  that 
of  all  the  ptecedents  none^wiU  jnstMy  us  io  Ibia 
proceeding ;  but  at  the  same  time  it  'must  ba 
considered,  that  we  are  in  a  ease,  tiie  like  ts 
which  never  yet  happened  in  Engfond.^The 
ft'rst  thing  I  riiail  apply  myseif  ^»  is  the  jari»> 
dictina  of  parliamrnu ;  and  iraly,  1  think,  4t 
willhe  very  m^essary  to  my  a  little  npoo  that. 
I  have  lirard  mine  mdl  this  fewer  in  qnestiaa, 
the  thing  speaks  itself;  H  is  tbe  legialativa 
power,  and  the  etymoiegy  of  the  word  teHa  yon 
what  it  is :  It  is  a  power  that  can  make  lawa, 
andalicAsb  them;  a  power  that  is  superior  as 
all  other  powara  wbatpoevar,  <and  wa  ass  part  «^ 
that  legistoftTt  power  laadlharafopa  I  sb^  iqr 
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no  more  to  that,  it  bcii^  a  nwtiar  agMod, 
Ibal  we  hare  a  power  to  prooeed  io  thii  nat- 
•4rr.  Now  I  will  take  leave  to  obMrve  ■oibb- 
tbio^  as  to  the  parttcuhur  caie  bcfoie  yoo. — 
Thongh  a  gentleman  that  apake  aoma  time 
amoef  did  speak  to  you  of  the  nature  of  the 
crime ;  yet,  with  samntmion,  I  think  there  le- 
roaina  aoroething  to  be  added  to  what  be  aaid. 
•The  conspiracy  of  which  air  John  Fenwick  to 
me  appears  guilty,  is  not  only  against  the  life 
of  the  king,  not  ouly  to  depoae  the  king,  not 
only  a  conspiracy  to  raiae  a  rebellion,  but  at 
the  aame  time  to  cootrire  an  invaaion  from 
iFrance,  and  bring  in  a  foreign  power.  I  know 
•not  what  better  expremion  to  tell  my  thougbta 
in,  than  by  using  a  term  which  physicians  use 
in  some  desperate  casea ;  they  tell  you,  there  is 
a  complication  of  distempers ;  snd  I  think  this 
is  a  complica^ou  of  treaions :  this  is  the  high- 
est crime,  and  it  is  attended  with  all  the  aggra- 
vating circumstances  this  crime  can  admit  of. 
Now,  in  giving  our  opinion,  and  passing  our 
judgment  upon  this  matter,  I  think  there  are 
two  considemtioDS  ought  to  guide  us »  there  is 
^'"k  consideration  we  owe  to  Uie  prisoner  that  is 
brought  before  us :  and  another  consideration 
wbidi  we  owe  to  the  common  security.  As  to 
the  firstof  these,  it  being  a  matter  of  blood, 
wherein  the  life  of  an  Ei^isbman,  the  life  of  a 
man  of  his  quality  and  figure,  is  at  stake,  we 
ought  to  proceed  with  ail  the  calmness  that  is 
possible ;  and  1  do  agree,  if  there  was.notbing 
out  presumption,  that  ought  to  be  in  favour  of 
life.  .  But  pray  let  us  consider  how  this  matter 
.  stands :  lei  me  desire  those  gentlemen  that  are 
of  opinion  we  ought  to  have  so  mueh  teodemeas 
'  for  the  prisoner,  to  lay  before  them  anotlier 
aoeoe,  and  aort  of  consideration,  at  the  same 
lime.  I  do  consider  the  hardship  (if  i  may  use 
that  expreasioii)  of  passing  this  sentence ;  I  do 
490osider  what  a  condition  we  had  been  in,  if 
the  contrivance  that  was  laid  had  taken  effect ; 

•  tliat  is  the  weightiest  part  of  the  matter  before 
vou :  and  though  it  was  disappointed  then,  I 
know  not  how  far  off  it  is  at  present ;  this 
4Might  really  to  weigh  with  yoo.  And  I  hope 
I  may  teke  leave,  upon  this  occasion,  to  observe 
to  you,  what  one  of  the  wisest  and  best  of  the 
Bomans  aaid  upon  an  occasion  of  this  nature : 
he  tells  yon,  That  a  man  that  would  coosider 

•  his  duty  aright,  must  consider  the  matter  in  all 
ita  parts  and  circcunstancea ;  and  when  that  is 

.  done,  must  act  adequate,  aa  well  to  the  com- 
munity, as  to  himself  and  his  neighbour.  I 
woukl  apply  that  to  the  present  case ;  and  wouM 
4ie8ire  those  gentlemen  that  ezpreas  so  much 
tenderness  in  this  case,  to  have  some  for  the 
government,  and  themselves.  It  was  toki  you. 
That  the  prisoner  before  you  does  not  stood 
.  oonvicted  of  any  crime ;  it  was  told  yon  st  the 
bar,  that  the  most  we  ought  to  pretend  to,  is 
no  further  thsn  to  leave  him  in  the  condition  we 
.found  him:  I  think,  with  submission,  the  pri- 
sooer  stands  convicted  of  high-treasou,  with  the 
highest  conviction  upon  earth,  and  that  ia,  the 
geueral  consent  of  all  mankind  \  for  I  will  be 
Sold  to  say,  I  dt  Terily*betieve|  that  there  is 


not  one  gentleman  within  these  walb,  nor  that 
walks  tlM  streets,  not  a  living  soul,  that  doobto 
ef  hia  crime.  But,  Sir,  I  would  nut  this  matter 
yet  further ;  I  am  not  onl  v  aatisned  in  mv  own 
oonsdenoe  and  reason,  of  the  justice  of  your 
prooeedinga,  which  ought  indeed  to  be  the 
fottttdation  of  every  man*s  opinion  |  but  I  am 
aatisfied,  that  in  this  way,  there  is  no  hardship 
impoaed  npoo  sir  John  Fenwick,  if  he  will  be 
bis  own  friend :  for  I  doubt  not,  u|»on  what 
bath  pasaed  in  this  proceeding,  that  before 
things  are  brought  to  tne  last  extremity,  if  sir 
John  Fenwick  be  his  own  friend,  if  he  be  so 
much  a  penitent  and  friend  to  the  government, 
and  to  posterity,  to  tell  truth,  and  leave  off  hia 
disaembing,  and  be  plain ;  I  doubt  not  but  he 
will  find  favour.  Now,  Sir,  I  would  beg  leave 
only  to  answer  one  or  two  objections;  for  some 
things  that  have  been  said  againat  the  passing 
of  this  bill,  I  do  not  think  material.  One  oIh 
jeetion  that  seems  to  me  to. carry  tlie  greatest 
appearance  of  weight,  waa  made  by  one  of  the 
counsel  for  the  prisoner :  he  said.  It  would  look 
strange  in  after  ages,  that  the  same  parliament 
ahould  pass  the  bill  for  regulating  of  trials  in 
treason,  and  this  bill  of  attainder.  Sir,  I  desire 
you  will  please  to  observe  how  this  matter 
sunds ;  and,  in  tlie  first  place,  as  previous  to 
that,  I  take  leave  to  observe  a  few  things :  it  is 
a  proposition  generally  agreed  to,  and  not  to  be 
denied,  that  that  which  is  designed  for  the  pre> 
serration  of  any  creature,  ought  not  to  be  made 
use  of  to  their  destruction.  Now  this  treason 
bill  was  designed  for  your  preservation,  to 
screen  you  against,  the  danger  of  arbitrary 
power,  and  the  malice  of  false  )iritness€s ;  and 
this  bill  of  attainder  is  brought  to  screen  both 
vou  and  the  government  from  your  enemies, 
both  abroad  aud  at  home.  And  1  think  the 
treason  bill  is  no  objection  upon  these  consi- 
derations: besides,  the  treason  bill  was  only 
made  to  be  a  rule  to  inferior  courts.  The 
learned  gentleman  that  spake  last,  told  you, 
the  rules  of  Westminster- hall  were  not  rules, 
because  they  were  observed  there,  but  because 
they  were  grounded  upon  reason.  Why,  Sir, 
in  answer  to  that,  T  will  only  uke  leave  to  tell 
him,  that  that  which  b  reason  iu  Westminster* 
hall,  does  not  carry  the  same  weight  here.  I 
think  that  maUer  was  so  well  expUined  by  the 
learned  gentleman  at  the  bar,  that  there  need 
nothing  be  added  to  it.  He  told  you  \erj  well, 
it  is  one  thing  what  I  trust  to  do  by  my  ser- 
vant, and  another  thiug  what  I  do  by  my- 
aelf.  It  is  very  obvious  to  any  man's  under- 
standing, if  thia  power  were  lodged  in  the 
judges,  what  use  tliey  might  make  of  this 
unlimited  power ;  but  no  gentleman  can  mis- 
trust any  thing  that  shall  be  done  by  this  house. 
— ^Another  objection  that  waa  made  bv  the 
.counsel  fur  the  prisoner,  was,  says  he,  This  is 
evidence,  or  it  is  no  evidence ;  if  it  be  evidence, 
then,  says  he,  why  do  not  you  try  him  at  law  f 
If  it  be  no  evidence,  why  do  yon  admit  it  heref 
Now,  Sir,  witli  submission,  this  carries  the  face 
and  form  of  an  aigument ;  but  if  you  take  it  to 
pieoeS)  I  think  there  ia  no  oonviacing  weight  ia 
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U:  for,  &>,  the  retion  wby  ibit  matter  oomef 
before  yoo,  is,  becaoM  by  the  absence  of  ooe 
of  the  witoesses,  according'  to  the  formal  fiart 
of  the  law,  sir  John  Fenwick  will  be  acquitted ; 
hitt  it  is  geoerally  agreed,  that  the  consequeDoe 
of  so  great  a  cnroe  goin^  nnpanisbeU,  may  be 
daneerotts  to  your  posterity.  This  bill  of  at* 
taiDoer  is  brought  into  the  House,  that  you 
may  supply  that  want  of  form,  you  being  con- 
yinced  of  the  reaHty  of  his  crime. — ;ADotber 
objection  made  by  the  counsel  at  the  bar, 
sras  as  to  captain  Porter,  whom  he  refleded 
upon }  says  he,  shall  a  man  that  hath  owned 
bimaeir  guilty  of  such  a  Tillainy  as  the  murder' 
of  the  king,  of  a  sudden  hare  such-  credit  as  to 
sway  with  you  ?  I  would  take  leave  upon  this 
ooeasiott,  to  repeat  to  yon  what  my  L.  C  J. 
apon  the  bench  did  obserre  at  Cbarnock's  trial : 
Ae  same  thing  was  urged  and  pressed  hprne 
by  Charnook ;  and  my  L.  C.  J.  was  pleased 
to  take  notice,  that  it  consisted  wiih'the  wisdom 
and  justice  of  all  states  and  goremments  to 
sliow  of  such  cfidence,  because  without  it 
$hey  could  never  come  to  the  knowledge  of 
any  treason  or  conspiracy ;  for,  he  added, 
whom  will  you  have  an  account  of  these  things 
from  hut  the  actors  of  them  N^And  therefore, 
when  they  are  penitent,  and  willing  to  atone 
ibr  their  crimen  by  doin|^  all  the  service  tbey 
<suk  to  the  Slate,  and  justice  to  mankind, 
we  ought  not  only  to  receive,  but  encourage 
them. — When  the  danger  the  government 
would  be  in,  if  you  did  not  pass  this  bill,  was 
niged  ;  it  was  answered,  but  what  danger  will 
you  and  your  posterity  run  in  not  passing  of  itP 
I  think  the  matter  appears  so  plain  and  clear 
before  yod,  that  when  all  the  other  paHs  of  the 

3aeatk)n  are  passed  over,  I  should  think  it  a  re- 
ckon upon  the  House,  to  enter  upon  a  par- 
licuhir  answer  to  it.  I  had  not  said  what  I 
have  said,  tliat  I  think  any  part  decisive,  but  to 
clear  myself  to  the  world  for-the  opinion  I  am 
going  to  give ;  and  perhaps  what  1  have  said, 
may  give  occasion  to  some  others  to  say  some- 
thing that  may  be  much  more  to  the  purpose ; 
but  for  the  reasons  1  have  given,  I  am  for  the 
bUl. 

Mr.  Sioane,  Sir,  1  as  little  care  for  med- 
dling in  matters  of  blood,  as  any  man,  and 
should  be  glad  to  avoid  giving  my  opinion  in 
this  case ;  but  I  think  it  is  incumbent  upon 
every  gentleman  that  hath  the  honour  to  sit 
keie,  in  point  of  trust ;    I  think  it  his  duty  to  . 

'them  whom  be  represents,  to  the  king  and  king* 
4ua  in  general,  to*  give  his  opinion  %vhen  he  is 
clear  and  satisfied  in  it ;  and  if  I  was  in  the  least 
dissatisfied,  1  should  venture  the  displeasure  of 
the  House  to  absent ;  but  upon  the  whole  cn^ie, 

nnd  the  proof  that  hath  been  ^iven,  I  am  very 
dear  that  sir  John  Fenwick  is  guilty  of  this 
treason  that  he  is  accused  of;  and  tliat  it  is  trea- 
son without  any  strain,  and  Well  warranted  by 
precedents. — 1  would  first  take  notice  of  what 
IS  said  to  yonr  jarisdiotkm  in  general ;    1  re- 

.  member  it  was  said  this  was  an  incroacbment 
upon  Magna  Chaita ;   for  by  that,  no-person  is 

•  to  be  tried  for  his  life,  bulbyihe  judgment  nf  his 
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peem.  Those  gentlemen  that  have  made  that 
objection,  have  intirely  forgot  the  other  parts 
which  is  the  nextsentence ;  Neo  super  ibimusi 
*■  nee  super  eum  mittimus,  nisi  per  regulare  ju-* 
^  dicium  parium  suorum  vel  per  legem  terrie.' 
What  do  they  make  that  to  be  ?  It  is  true,  in 
the  ordinary  course  of  justice,  persons  must  be 
tried,  a  coovraooer  by  a  commoner,  and  a  peer 
by  a  peer;  but  there  are  several  sorts  of  trials 
and  laws  in  the  land.:  and  when  you  come  to 
consider  what  is  meant  by  *  per  legem  ten*a9,' 
you  have  the  commons  Ux  terra ;  you  have 
the  statute  law,  and  lex  loci,  the  laws  of  par- 
ticular nuinors ;  and  there  are  several  sorts  of 
trials  besides  that  by  jury ;  there  are  trials  by  bat- 
tle :  the  defendant  in  case  of  appeal  may  try 
it  by  battle,  and  he  that  is  kiUed  loses  the 
cause.  Then  there  is  a  law  above  all  these 
laws,  and  that  is  the  law  of  parliament,  which 
nay  lord  Coke  calls  lex  parliamentivokd  lex  par* 
liamentaria  in  anpther  place,  which  he  says  is, 
'  ab  omnibus  inquirenoat'  but  *  a  panciis  nota ;' 
and  it  is  not  fit  it  should  be  known  how  far  they 
can  go  (and  so  it  is  in  chancery),  and  that  is  a 
law  that  is  unlimiteil,  and  that  is  one  of  the 
faiws  saved  bj|f  Magna  Charta.  1  say,  there- 
fore, that  without  ^any  incroacbment  upon 
Magna  Charta,  or  any  law  whatsoever,  you  en- 
ter regularly  upon  his  trial. — I  would*  answer 
another  thing  that  was  said  against  a  trial  in 
parliament ;  and  I  must  confess,  I  did  wonder 
to  hear  it  from  that  honourable  ancient  mem- 
ber, that  if  he  was  to  be  tried,  he  should  rather 
chuse  to  be  tried  in  Westminster-hall.  Why^ 
sir,  before  I  should  have  given  so  sudden  a 
judgment  as  that,  I  would  have  considered 
what  nsy  case  was :  If  I  had  had  such  a  case  as 
count  Coningsmark,  a  bad  cause  and  a  great 
deal  of  money,  I  would  rather  be  tried  there  ; 
or  if  I  could  be  tried  as  sir  George  Wakeman 
was ;  but  if  I  had  ^  good  cause,  and  would  use 
no  corruption,  insteadof  twelve  men  that  might 
be  corrupted,  I  had  rather  be  tried  by  4  or  500 
gentlemen  that  are  beyond  it.  You  see  how 
trials  went  below,  the  tnal  of  my  lady  Lisle,  that 
could  neither  see  nor  hear  ;  and  tnere  came  a 
person  to  her  house  that  was  proved  to  be  in 
Monmouth's  rebellion,  and  she  was  burned  for 
it. — ^Then  as  to  the  case  before  you,  I  would 
oifer  my  reasons  why  I  believe  this  gentleman 
to  be  g^lty ;  here  is  capt.  Porter,  he  hath  po- 
sitively sworn,  that  he  had  another  meeting  at 
Sirs.  Moun^oy's,  and  there  they  did  consult, 
and  agree  to  send  Chamock  over  to  France ; 
and  Chamock  was  directed  to  go  with  a  mes- 
sa^e  to  invite  a  foreign  power  over  here.  Now 
tlie  question  is,  whether  he  is  tp  be  beHeved  ? 
and  I  would  go  upon  the  same  reasons  for  be- 
lieving a  witness,  as  they  do  in  Westminster* 
hall ;  and  will  go  as  far  along  with  those  gen- 
tlemen, as  to  the  credibility  of  a  witness  ;  but 
if  he  be  to  be  credited  in  Westminster- hall, 
why  is  he  not  so  here  ?  And  therefore,  if  tbey 
had  brought  any  testimony  against  bis  credit, 
as  made  him  guilty  of  perjury,  or  forgery,  it 
had  been  an  objection  against  his  testimony  } 
but  it  was  so  far-  from  that,  that  they  did  not 
«  X 
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offer  to  proire  one  word  of  tb»t;  botwfaotwfti 
nid  wM  nid  ftom  the  eoaotel,  and  that  ii  to 
go  for  no  evidenee.  Tho  cooniel  did  indeed 
nllodge  agiintt  Ins  credit  Kvend  thingi,  but  did 
not  pro¥o  any ;  and  if  they  bad,  ther  wonid 
not  nave  taken  away  hit  teathnooy  in  Westmio- 
ater-bali:  that  Uy.that  he  was  concerned  in 
the  lat^  intended  liwawlnatiou,  and  treason : 
thia  waa  the  nme  ohjec^ion  that  was  made 
helow ;  and  they  broi^t  witncMea  to  move 
that  and  some  other  thtn^,  bnt  they  did  not 
weigh  any  thing ;  for  if  it  should  be  an  objeo- 
tion  that  he  waa  in  the  oonapirac^,  then  you 
can  baTO  no  eridcftace  of  any  villamy,  for  they 
will  never  trust  honest  men  with  it  Therefore 
I  do  take  it,  that  Porter  standa  before  you  as  a 
▼ery  credible  good  witness,  without  any  imputa- 
tion whatsoever.  Then,  sir,  say  they,  he  is  not 
upon  fan  oath  ;  that  is  an  objection  to  your  ju- 
rndiction,  and  ^though  they  say  they  own  your 
junsdiotion,  yet  when  they  say  so,  they  ipeak 
against  your  jurisdiction ;  and  by  the  tame 
reason  you  can  go  upon  no  impeachment  what* 
•oevcr;  for  you  can  in  no  case  give  an  oath. 
'Then,  sir,  they  tdl  you,  be  is  but  one  witness, 
and  that  it  b  in  the  caae  of  treason,  and  there 
ooghttobetwo  witnesses;  and  therefore  though 
you  have  jurisdiction  to  do  any  thing  whatso- 
c^,  yet  you  have  no  iurisdiction  to  go  upon 
this  canae.  Now,  shr,  beiAnse  this  seems  to  be 
the  meet  formidable  obiection  that  is  insisted 


on  against  the  proceedings  in  this  case*,  1  beg 
your  leave  that  I  may  folly  answer  it. — And 
taking  it  to  be  true,  that  the  foct  is  proved  bv 
one  witnem,  I  conceive  we  may  proceed  in  this 
cause,  though  they  can*t  in  Westminster-hall ; 
and  I  do  tale  it,  that  there  ia  a  great  deal  of 
difierence  between  one  and  the  other ;  and  I 
do  not  take  your  proceeding  upon  this  bill, 
heing  there  is  but  one  wimess,  to  be  any 
etraitt,  but  what  you  may  extend  the  legtslatiTe 
to,  without  going  beyond  what  hath  been  done. 
I  therefore  beg  you  to  consider  what  the  law 
oriffinally  was  as  to  treason,  and  bow  it  came 
to  be  altered.  Before  the  sUtofe  of  S5  Ed.  8, 
It  was  uncertain  what  wastreasoo,  and  what  was 
pot ;  then  the  statute  came  and  reduced  it,  that 
ns  to  all  inferior  coorta,  these  are  your  treasons, 
and  no  other  ahall  be  adiod^dso;  but  the 
parliament  reserved  to  thenwelvcs  a  power, 
that  if  any  case  should  happen  like  them,  tbey 
were  to  determine  it  themselves.  So,  sir,  that 
«t  that  time,  and  after  that  time,  one  witnesa 
was  good  in  case  of  treason :  as  now  it  is  at  this 
day  for  robbery,  felony,  or  any  other  foot  but 
treason.  And  till  1  £d.  6,  one  witness  was 
good  in  all  treasons :  Then  comes  two  sta- 
tutes in  Ed.  6*s  time,  and  the  first  takes  no- 
tice. That  since  the  25  Ed.  3,  by  several 
•tatutes  treasons  had  been  made  which  were 
unseasonable,  and  therefore  repesla  them,  and 
makes  several  new  treasons:  Then  cornea  a 
Pkoviso  at  the  end  of  it ;  •  Provided  always, 
*  that  no  person  whatsoever,  aRer  the  1st  Feb. 
'then  next  coming,  shall  be  indicted,  ar- 
*>^yned,  condemmid  or  convicted  for  any 
iMoe  of  treaaoDi  dco.  unless  the  offomler  be 


*  accused  by  two  sufficient  and  kwfol  wit- 

*  nesses,  or  shall  willingly,  without  vwlence, 

*  confoss  the  same*'  Now  that  Proviao  relates 
only  to  the  treasons  particniarty  mentioned  m 
that  slatQte.  Then  comes  the  next  statute  5 
Ed.  0,  and  pursues  the  same  words  ;  But  now 
this  did  not  mean  any  facts  whatsoever  thai 
were  left  to  the  judgment  of  the  parliament, 
because  these  facts  were  not  within  their  cog* 
nisanee.  They  are  not  paHiameotary  words ; 
indicted,  arraigned,  convicted,  hut  only  used  by 
the  courts  below.  Why,  sir,  if  it  be  so  that  one 
witneas  is  sufficient,  facte  you  have  not  only 
one  credible  witneas,  but  ne  is  propt  np  ex- 
tremely well  by  collateral  circumstances ;  and 
though  I  do  not  allow  that  below  they  can  pro- 
ceed upon  one  witness  vrith  pregnant  circum- 
stances ;  yet  fbr  the  reasons  given,  considering 
how  this  evidence  is  propt  up,  I  think  it  is  sun 
ficient  befhre  yon:  For  tnere  was  another 
mitness  against  him,  and  it  hath  been  proved 
what  that  witneas  could  have  said  if  be  was 
here;  and  it  is  plain  that  men  have  died 
upon  the  same  testimony.  I  must  confess^ 
when  I  was  fbr  reading  of  uoodman's  examine* 
tion,  Sic.  I  was  not  for  reading  them  as  con- 
clusive evidence,  nor  do  I  think  them  so  iit 
any  sort,  either  the  oonvtction  of  Cook,  or 
Ooodman'a  examination  before  a  justice  oC 
peace ;  but  it  is  a  stronger  evidence  in  this 
case  than  any  otner,  because  the  witaen  it 
not  dead,  nor  is  he  withdrawn  by  the  roeano  of 
anjT  body  but  the  prisoner,  or  bis  friends ; 
which,  as  I  take  it,  appears  upon  the  evidence; 
and  if  ao,  I  think  it  comes  to  the  case.  That  if 
any  one  gets  my  deeds,  if  he  vrill  not  produce 
them,  they  shall  be  presumed  to  be  what  1  say 
they  are.  I  must  confess,  the  acting  of  hia 
wife  or  any  agent  mi^t  not  be  evidence,  if  it 
appeared  ther  did  it  officiously  without  fata 
knowledge ;  out  bein^  Clancy  said  he  came* 
from  sir  John  Fenwick,  and  it  was  fbr  sir  John 
Fenwick's  advantsffe,  I  will  believe  it  was  by 
his  privity:  And  for  myself,  1  fbink  it  no 
strain,  if  in  this  case  we  take  liim  to  be  a  good 
second  to  captain  POrter,  tlmugb  it  ought  not 
to  be  admiltea  in  Westminster- ball. — Then  it  is 
said,  That  you  have  no  jurisdiction  to  proceed 
by  attainder  in  thia  case,  where  the  person  does 
appear,  and  he  is  in  the  haods.of  the  law,  and 
ready  to  take  his  trial :  I  quoted  you  an  in- 
stance the  other  day,  19  Car.  9,  where  they 
attainted  persons  that  were  deed,  without  exa- 
mining one  witness ;  and  1  have  viewed  all 
the  books  since,  and  there  is  nothing  appears, 
but  the  bill  ordered  to  be  brought  in,  one  lead- 
ing, and  another,  and  aome  petitions  for  making 
of  savings :  There  is  one  rank  of  people  that 
were  dead;  a  second  rank,  which,  as  you 
were  told  from  the  bar,  were  the  king*a  judges : 
some  of  whid»,  it  is  true,  were  tried  by  the 
law :  But  how  ?  Not  by  the  direction  of  the 
pariiament :  It  waa  before  they  came  into  the 
hands  of  the  nariiament :  and  the  parliameat 
takes  notice  they  had  been  tried.  There  waa 
another  sort  that  was  never  tried,  bnt  ahtenled ; 
and  though  tiiey  might  have  come  mta  the 
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liaodft  of  tlie  kw  and  beeo  oot-lamd,  the  par- 
iiaoieot  took  oognizance  of  thanit  vid  attainted 
tbem  of  treaaoo.  Sir,  I  do.take  notiee,  that  there 
was  a  foarth  lort  of  people  con? idled  at  that 
time  (for  if  we  were  coimoed  to  ^the  rulea  of 
Westminster-  hall,  no  doiiht  we  coidd  not  give  a 
leaser  judgment  than  thait  for  treason) ;  there 
were  the  lord  Nounspn,  sir  John  D*Aovers,  and 
4>thers ;  and  the  statute  recites,  that  they  were 
concerned  in  the  murder  of  the  king ;  yet  in 
ff  regard  so  many  had  actually  suffered,  they  did 
not  give  them  the  judgment  of  treason  hut 
to  forfeit  their  estates,  £c. — This  is  to  shew 
you  the  jurisdiction  the  parliament  have  over 
offences,  and  how  they  can  alleviate  the  puniah- 
ment  accordiog  to  the  circumstances  aa  they 
aupear  before  tbem ;  therefore  1  think  this  is  a 
plaio  proof  that  we  have  a  jurisdiction  to  go  on 
with  the  bill ;  and  at  the  same  time,  I  say  this, 
I  would  put  it  out  of  the  case,  whether  toe  pri- 
soner be  a  little  man  or  a  gretX  man,  that  is 
now  in  judgment  before  us;  and  I  would  put 
it  out  ot  the  case,  what  a  good  ,thing  his  disco- 
very would  be ;  1  do  not  think  thai  a  good  ar- 
gument :  neither  do  I  think  it  any  argument  if 
this  man  escape,  what  danger  we  shall  be  in  : 
Butl  do  givemy  judgment.from  the  argument 
of  his  guilt,  and  ourjurisdictioa. 

Mr.  Ftlhom,  Sir,  the  learned  gentleman 
that  spake  last,  seemed  so  very  clear  in  his 
opinion,  when  he  began  to  speak,  ihst  I  was  in 
iiofies  he  would  have  given  me  and  every  body 
satisAction  in  this  great  point,  especially  when 
lie  began  with  Magna  Charta,  which  says,  That 
every  man  shall  te  tried  by  his  peers,  or  by  the 
jaw  of  the  land :  I  do  take  it  to  be  part  of  the 
law  of  the  land,  that  no  man  should  be  con- 
demned for  treason  without  two  witnesses; 
but  after  that  he  did  lay  his  fiii{^er  upon  the 
aore,  he  told  you,  the  great  oljection  was,  that 
<he  courts  uf  Westminater  hall  are  ao  governed 
and  tied  down,  that  they  cannot  pass  iny  sen- 
tence for  treason,  but  upon  two  witnesses ; 
and  he  told  vou,  they  ougnt  to  be  tied  so  :  In- 
deed he  did  say  we  were  not  tied  so :  But  I 
own  to  you,  he  did  not  give  me  any  satisfactory 
reason  why  we  should  not  be  tied  so.  It  is 
said,  we  are  not  tied,  and  it  is  impossible  we 
should,  for  no  act  can  tie  the  legislative  power, 
and  several  gentlemen  have  said,  tliat  though 
there  are  several  statutes  that  declare  there 
shall  be  two  witnessea  in  cases  of  treason,  yel 
they  do  say,  that  in  case  of  attainder  by  par- 
liament, one  witness  may  be  sufficient  Why 
may  it  not  be  thought,  that  these  acts  extend 
to  the  legislative,  as  well  as  the  statutes  of  £d- 
^,  by  which  it  is  presumed,  that  the  parliament 
may  proceed  upon  one  i^ftness  ?  And  I  take  it, 
that  there  being  no  such  hint,  it  is  a  presump- 
tson  that  the.  lex  terre  does  crave  an  observa- 
tion of  it  by  the  legislative  power.— I  did  pre- 
sume yesterday  to  teil  you,  tnat  Mr.  Algemoon 
Sdney  did  stand  upon  it  as  his  natural  right, 
that  they  could  not  proceed  against  him,  there 
being  but  one  witness :  I  did  not  bring  his 
case  as  parallel  to  this,  or  think  that  his  autho- 
city  ahould  influence  you  ;  bat  he  was  a  man 
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that  had  that  love  to  liberty,  and  the  <goodof 
his  country,  that  he  would  not  have  said^so^ 
even  to  save  his  life,  if  he  had  thought  it  incon- 
sistent with  either  of  them  :  But  I  nave  kioked 
upon  his  trial  since,  and  there  he  does  declanp, 
that  the  being  condemned  by  two  witnessea, 
is  the  law  of  God,  and  the  law  of  man;  the  just 
Uw  that  is  observed  by  all  men,  and  in  all 
places  ;  it  is  certain,  he  reached  even  by  these 
words,  the  power  olf  pariiament ;  when  1  do 
sav  povv^r,  1  do  not  mean,  but  that  when  such 
a  faw  is  passed,  all  are  bound  by  it ;  but  la 
some  sense  we  may  say,  you  cannot  do  wbatia 
not  just  for  you  to  do  j  you  can  do  but  what  ia 
justandagreeiible  to  the  trust  reposed  in  you. 
— ^The  gentleman  says,  he  thinks  it  a  strange 
opinion  of  him  that  aaid,  he  had  rather  be  tried 
bV  a  jury  than  the  house  of  commons :  Indeed, 
if  be  could  be  sure  of  such  a  house  of  commons 
as  this,  he  miffht  retract  what  he  had  said :  Bat 
I  have  seen  that  done  in  the  house  of  com- 
mons, which  hath  not  made  me  extremely  fond 
of  that  trial.  I  have  sat  here  when  6  or. 7  no- 
blemen have  been  declared  enemies  to  the 
kingdom  without  any  evidence  at  all,  and  the 
reason  was  somewhat  like  what  it  is  now.  The 
power  of  parliaments  was  brought  in  as  an  ar- 
gument then  ;  and  it  was  said,  it  was  only  u 
order  to  an  impeachment,  but  no  impeachment 
followed  :  j^et  these  noblemen  went  with  that 
brand  in  their  foreheads ;  and  if  any  disturbance 
had  been,  they  had  been  exposed  to  tlie  fury  of 
the  people :  And  though  we  are  sure  of  this 
House  of  Commons,  and  may  be  of  all  ui  this 
i^igDy  yet  I  know  not  how  facu  may  arise,  and 
what  parliaments  we  may  have ;  and  upon  that 
account  I  am  very  un  willmg  a  precedent  ahould 
be  made,  at  least  contrary  lo  tne  usage  in  all 
manner  of  courts  whatsoever. 

Sir  Tho.  liUUton.  Sir,  1  shall  not  trouble 
you  lonff  in  this  debate,  that  hath  uken  up  so 
much  ofyour  time  already,  in  theconsideratioa 
of  some  matters  we  have  been  upon ;  though  I 
did  think  your  time  not  verv  regularly  spent, 
till  this  occasion  offered  itself :  1  hope,  there- 
fore, now  it  will  take  up  lessof  yoor  time.  I 
see  the  great  matter  that  was  insisted  on  be- 
fore, is  insisted  upon  still ;  and  I  do  think  we 
may  say  it  among  ourselves,  though  we  would 
not  let  the  counsel,  that  we  are  tied  up  in  this 
case  by  the  rules  of  Westmioser-hall;  hut  I 
believe  if  tba^  was  the  case,  and  the  question 
was  no  otherwise,  than,  whether  or  no  we  are 
tied  up  by  the  rules  of  Westminster  hall  ?  1  be- 
lieve It  would  receive  a  determination,  that  we 
are  not  bound  up  to  those  rules. — But  1  will 
take  leave  to  tell  you  what  1  think  is  proper  for 
us  to  ground  our  judgment  on :  I  think  one 
great  reason  even  of  those  who  are  aseinst  the 
precedent,  wliy  they  ihd  admit  sir  J.  F.  to  have 
counsel,  and  to  examine  witnesses,  if  he  had 
any,  and  to  cross  examine  the  witnesses,  and 
why  they  were  wilting  to  hear  evidence  on  both 
sides  in  the  nature  ot  a  trial ;  the  great  reasdn 
was,  becaose  that  in  a  case  of  so  great  conse- 
quence as  this  is,  thev  woeld  have  the  best  in* 
formatioa  they  coold  obuipr    Why  did  tluyr 
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Aesire  to  be  ijifimiied,  but  that  afteiwaidi  tbey 
cMutd  ky^  tbeir  bands  upon  their  hearts,  and 
^we  tbenr  jud^^ment  upon  tbeirpriirate  opinioD, 
whether  lie  waa  guilty  or  no?  They  say  we  are 
set  to  give  oor  jod^^eot  upon  our  priirate  opi- 
■ioQ,  1  al  way  a  will .  (I  t  was  not  long  ago  we  were 
not  to  have  oar  religion  upon  oor  private  opi-, 
nion  neither  :)  And  when  I  am  justified  in  that, 
I  will  rely  upon  it.  Whether  this  be  strictly 
legal  erioence,  I  do  not  lay  so  much  weight 
lipoid. it,  as  whether  it  hath  tat'isfied  my  con- 
icience  ;  and  I  believe  there  is  not  a  man  in 
the  Hlouse  but  is  so  (upon  what  he  hath  heard,) 
and  duth  believe  that  sir  J.  F.  is  guilty ;  and  if 
we  believe  he  is  guilty,  I  would  he  gbidto 
know  by  what  rules  in  the  world  any  man  can 
ipve  his  vote  against  tliis  bill,  being  of  that  be- 
&f.  And  I  tell  you  why  I  think  every  man 
belieTes  so ;  because  every  man  in  the  kingdom 
that  bath  not  lieard  so  much  as  we  have  heard, 
does  believe  him  to  be  so ;  and  1  cannotthink  that 
their  representatives  only  should  be  of  another 
opinion.-»What  evidence  have  you  had  ?  Yon 
liave  had  capt.  Porter*s  evidence,  and  that  would 
be  good  even  in  inferior  courts ;  and  besides 
that,  you  have  the  evidence  of  what  Goodman 
dkl  awear  before  the  grand -jury ;  you  have 
'  heard  what  he  did  swear,  and  the  grand-jury 
iKd  believe  him ;  you  have  heard  likewise  what 
be  did  swear  in  another  oanse  to  the  petit-jury, 
and  they  believed  him,  and  convictcil  the  pri- 
soner upon  it :  And  though  this  be .  not  legal 
fr^of,  strictly  spesJdng,  will  any  body  say  that 
have  reason  to  disbeueve  this  man,  and  think 
he  bad  sworn  false  ? — Ay,  but  here  is  but  one 
witness,  gentlemen  tell  you.  I  will  put  you  a 
case  where  I  believe  this  house  wouhl  attaint  a 
man  without  any' witness.  Suppose  two  per- 
sons had  seen  sir  John  Fenwich  kill  the  king 
( I  believe  we  riioirid  not  have  pulled  him  in 

Eieoes  in  a  barnarons  manner,  but  he  would 
ave-had  a  trial)  and  suppose  before  his  trial 
they  had  been  conveyed  away,  if  before  they 
had  sworn  this  to  a  grand -jury,  and  they  had 
found  the  bill,  [  believe  this  house  would  have 
attainted  him  for  it. — Sir,  I  do  not  think  that 
we  should  stand  upon  these  little  niceties,  nor 
be  bound  by  the  little  formal  proceedings  of 
other  courts,  when  the  government  is  at  stake. 
We  are  sent  hither  to  tidce  care  that  the  public 
aafetjr  do  not  suffer  any  mischief  from  the 
'  enemies  of  it:  We  have  bad  |ilot  upon  plot, 
and  I  have  heard  so  much  said  on  behalf  of  the 
Lancashire  plo)  without  doors,  that  I  wish  we 
do  not  get  an  ill  name  upon  ounelves  before  we 
have  done.  We  have  this  power  to  exert  upon 
extraordinary  occasions ;  and  here  is  a  man 
that  hath  endeavoured  lo  subvert  the  govern- 
ment and  well-being  of  them  that  sent  you  hi- 
ther. I  hope  you  will  use  it  now  ;  and  if  they 
luiew  who  were  not  of  that  opinion,  I  believe 
those  that  sent  them  Would  hardly  send  them 
any  more. 

Mr.  Howe,  Sir,aa  to  the  argument,  that  if 
it  was  known  bow  we  gave  our  opinion,  those 
that  ai^  againtt  this  bm,  the  peopte  would  not 
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have  been  told  an  often,  and  yet  I  iM  the  peo<- 
pie  I  live  aasooeit,  use  me  better  and  better 
every  day ;  and  I  believe,  sir,  they  will  desire 
lo  nse  me,  when  they  will  by  other  neo  aade. 
1  must  in  aome  measure  support  what  seemed 
to  be  reflected  on  an  bonoorahle  gentleman,  hi 
that  he  said,  he  had  rather  be  tried  by  12  than 
400.  I  am  of  his  opinion,  and  Ibis  is  my  rea« 
son  for  it ;  1  have  my  lawful  challenge  in  case 
of  the  IS ;  and  if  there  bo  any  on  the  nann«4  I 
have  offendefl,  1  can  desire  they  may  he  with' 
drawn,  and  that  cannot  be  done  in  any  case 


here.— But  gemlemen  put  the  stress 
argument  upon  that  which  nobody  deniea,  and 
prove.it  handsomely  ;  and  well  the^  may  ;  for 
it  is  self-evident,  the  power  of  uarliaYDeot  they 
insist  on,  when  nobody  pretenda  but  we  have 
a  power  to  do  what  we  please }  but  I  most  say 
of  tbeir  power,  what  Bracton  says  of  the  king's 
power.  '  Hoc  tamen  non  potest  facere,  qmid 
*  non  potest  just^  fiieere.'  It  is  said.  We  are 
not  tied  up  to  the  rules  of  Westminster-hall ; 
we  are  not  so ;  but  I  beg  leave  Ut  tell  them,  that 
what  is  reason  and  justice  in  Westminater-haH 
is  so  every  where.  And  I  do  take  theae  par- 
ticular pomts  we  speak  of,  to  be  grounded  upon 
reaaon  and  justice,  and  so  far  we  are  to  pursue 
them.— Two  evidences  was  not  given  as  a  re- 
straint upon  Weanainster-hall,  for  fear  they 
should  do  soinethtng  that  is  ill,  for  they  are  an- 
swerable for  every  thing  they  do  ill ;  but  they 
were  allowed  to  the  people  of  England,  that 
they  miglit  have  a  fair  trial ;  and  it  was  thought 
conformable  to  the  laws  of  God,  the  law  of 
reason,  and  the  law  of  all  oonntries,  that  no 
mau^  life  shall  be  taken  away  upon  any  parti- 
cular occasion.  Aud  for  to  say,  that  a  man's 
life  may  be  taken  away  by  two  witnesses  in  one 
placCj  and  by  one  in  another,  is  to  say,  that 
there  is  no  certain  rule  to  prove  a  man  gnihy 
of  a  crime  that  may  forfeit  his  life,  wnich  is  noi 
admitted  in  any  country  whatsoever.— -But 
truly,  sir,  we  are  going  a  little  further ;  for  the 
gentlemen  before  told  you,  there  was  no  need 
of  two  witnesses,  one  would  serve ;  but  now 
they  go  a  little  further,  for  they  tell  you,  there 
needs  never  a  one  at  all ;  for  i  do  say,  if  every 
gentleman  here  is  to  be  guided  by  his  private 
opinion,  there  is  no  man  but  before  he  heard 
this  cause  did  conceive  in  their  opinion  some 
judgment  of  his  guilt.  And,  air,  T  tnink  no  man 
but  would  have  told  you,  that  would  have  been 
an  unjust  judgment.-— But  they  do  say.  That 
the  bill  of  treason  that  was  made  last  aessions 
of  parliament  was  to  limit  Westminster- baH : 
and  that  I  will  truat  that  with  nfvsdf,  which  I 
will  not  trust  with  my  servant.  Why  truly,  if 
I,  or  my  servant,  was  to  commit  an  error,  or  a 
great  crime,  1  had  rather  my  servant  did  it, 
than  myself:  but  1  do  not  think  that  my  ser- 
vant  should  be  bound  up  from  doing  an  un- 
just thing,  and  myself  should  have  the  liberty 
to  do  it.  Another  thing  that  law  provided 
a^pinst  was,  that  people  raookl  not  ba  banged 
wtthout  soffideot  evidence,  and  these  things 
have  been  long  complained  of:  but  I  never 
thoiigfatlhattfae^vidcii^  of  onawitBesi,  •ni 
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DO  wkam,  would  be  aoppoited  in  these  da  js. 
— ^nt,  nr,  <wliat'  htve  you  done  f  We  Mre 
prefeoted  people  beings  exeeuted  by  fto  bttc* 
trary  power,  and  in  an  unlawfiri  way  in  West- 
nrinter-faall :  bat  if  you  giro  this  example,  yon 
bate  brought  the  sane  proceedings  into  this 
bouse,  and  that  they  may  be  perpetually  -exe- 
cuted here,  sad  so  the  sul^cct  wiH  be  ncTer 
tiie  safW  for  the  bill  of  treason.— And  1  do  be- 
lieve likewise,  That  it  is  better  that  a  very 
heinous  Ivult,  or  a  mistake,  should  be  com- 
mitted in  Westminster-hall  for  ten  ^ears  to- 
gether, than  once  perpetrated  in  this  house : 
and  my  reason  is  this,  because  Westminster- 
ball  hate  a  htw  to  be  tried  by,  if  they  transgress 
that  law ;  and  there  is  a  way  by  turning  out  of 
judges,  and  other  things ;  and  this  house  bath 
DO  superior  power ;  and  when  they  do  a  thing, 
they  make  it  a  law  ;  so  that  this  house  (as  it 
bath  often  been  obserred)  can  make  this  na- 
tion unhappy,  because  this  house  can  onl^ 
establish  arbitrary  power  and  misery  upon  this 
nation  by  a  law.— 49ir,  as  to  the  eridence,  to 
•ay  something  to  it,  since  every  body  hath 
spoke  to  it ;  mr  my  part,  I  do  confess  to  yon, 
tne  longer  1  sit  here«  and  the  more  I  nave 
heard  of  this  triaf,  the  less  I  have  been  con- 
vinced within  myself,  that  these  witnesses  can 
know  any  thing  of  sir  J.  Fenwick's  guilt.  I 
have  beard  captain  Foiter  give  his  evidenee ; 
but  that  is  no  sufficient  proof  to  me :  I  have 
heard  what  evidence  Goodman  did  give  to  the 
grand  jury ;  but  whether  they  did  ask  such 
^estions  as  I  should,  if  I  had  bean  of  the 
grand  jury  ;  or  whether  they  did  confront  him 
with  evidence,  I  cannot  tell.  Therefore  though 
the  grand  jury  was  convinced  by  it,  it  is  no 
reason  to  convince  us ;  because  we  might  not 
he  convinced  by  the  same  evidence. — But  to 
go  fmth^ ;  there  is  very  great  reason  to  be'> 
Heve  that  Goodman  was  not  then  at  this  place, 
and  that  not  one  word  that  Goodman  says  is 
true.  1  have  such  reason  for  what  I  say,  that 
if  Cook's  trial  had  been  before  this  bouse  (not 
to  arraign  Westminster -halt,  though  1  think 
we  are  a  superior  power,  and  f  may  say  what  I 
please  of  that  trial)  ;  I  say,  if  Cook's  trial  had 
Dcen  beihre  this  honse,  and  what  I  have  heard 
be  true,  1  do  think  they  would  hardly  have 
found  Cook  guilty  upon  Goodman's  evidence : 
for  there  were  three  as  positive  evidence  ai 
could  be,  that  he  was  not  at  the  place  when 
he  swore  be  was.  And  I  observe  a  little  failure 
in  captain  Porter's  evidence  in  that  point ;  for 
I  do  not  think  it  proved  by  captam  Porter, 
that  Goodman  eras  by  when  this  discourse  was : 
Ibr  he  says,  be  spalce  of  this  thio^  at  Mrs. 
Mounijoy's,  and  dmed  there.  [Meters.*  No, 
do!  It  was  at  the  King's- head.]  Well,  there 
was  but  one  place  %rhere  it  was.  Now  whether 
captain  Porter  heard  them  talk  of  it  before 
Goodman  came  in,  or  whether  Goodman  be  a 

good  witness,  be  having  been  there  but  the 
Liter  part  of  the  time,  which  seemed  to  me  to 
be  the  time  they  should  have  given  over  their 
ttflk  of  the  business,  they  having  been  so  long 
together  belbte ;   but  it  does  not  app^u-to  me 
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thai  Goodman  oaa  be  a  good  witMn.«^Bot  I 
take  it,  that  it  is  not  just  nor  reasonajile  to  find 
a  man  guilty  opoo  one  witness,  aod  ctrcttm* 
stantial  evidence.  1  did  mention  a  case  whMO 
there  was  a  positive  witness,  and  a  drcum- 
stantial  witoces,  it  was  ia  my  bird  Delamers'e 
trial ;  and  yet  that  was  not  thought  a  coa« 
vincing  arguasent  by  the  lords  to  find  him 
guilty ;  aim  I  hope  no  consideration  wilt  oblige 
us  to  do  that,  which  I  am  euro  we  should  blama 
them  for  doing.--The  eonse^ence  of  tliJs,  gea«- 
tlemen  say,  they  do  not  iear.  I  believe,  if  sir  ^% 
F.  bad  been  told,  when  he  waa  major-geneval  of 
king  James's  army,  that  I  should  oonsehere  la 
•it  upon  bis  life,  be  would  hare  laughed  at  it« 
and  thought  it  impossible ;  but  the  oosttary  baa 
happened:  And  I  have  seen  parties  bang  ana 
another  with  such  violence,  1  pray  God  w 
may  keep  from  it :  I  do  not  imow  j  we  are  all 
concerned  in  some  measure,  it  baring  been  the 
nnhappiness  of  thii  station,  that  at  one  time  or 
am»tber  every  body  hath  been  eoaoemed,  that 
they  may  have  a  proceeding  of  this  sort  against 
them ;  and  this  surmounts  all  that  at  presenl 
gentlemen  can  do;  fiir  it  extends  beyond  all 
pardons,  and  will  reach  beyond  the  act  of  In- 
demnity. Chid  knows  who  may  be  serred  so^ 
Dotwithslanding  all  the  act  ef  Indemoitv.— ^ 
Sir,  there  is  one  thing  that  is  said  fWlber,  wnick 
the  gentlemen  at  the  bar  conckide  with  as  a 
aubstaotial  aigument,  that  we  do  not  aim  at 
m  J.  F.'s  Mood  rOod/oriiid  we  should),  but  at 
bis  conleabion :  You  will  hear  itead  the  biH 
once,  and  twice,,  will  commit  and  pass  the  biH, 
(sir  J.  F.  not  confessing),  and  still  this  is  not  to 
aim  at  his  Uood. — Bui  it  happens,  perhaptf, 
that  this  man  knows  no  more  of  this  matter ; 
aad  this  man  m  recked  in  a  manner  to  death, 
from  reading  to  reading,  because  he  does  not  • 
confess ;  and  at  last  he  comes  to  be  hanged, 
dmwn  and  quartered  (instead  of  high-t'eason) 
for  not  confessing  it — ^This  I  take  to  be  the 
dangeronsekt  part  of  aH  the  arguments  that 
have  been  urged:  For  this  I  must  teU  vou^ 
That  according  to  my  private  opinion,  I  do 
believe  that  sir  J.  F.  does  know  of  no  mora 
persons  concerned  (nor  do  I  believe  he  Imow^ 
all  that  be  says)  than  he  tells  you.  '  He  bath 
not  been  a  man  that  hath  kept  company  with 
great  men :  He  hath  generelly  rnieted  the 
poor  Jacobite  officers :  There  are  five  people^ 
as  I  take  it,  he  bath  toM  you  he  did  converse 
with :  I  would  fain  know  in  what  niot  any  man 
converses  with  above  Are  of  the  plotters  f 
There  may  be  a  plot  that  may  be  most  danger^ 
ous,  and  yet  a  penMm  that  knows  of  this  ptot^ 
may  not  know  above  two  or  three  othera  that 
are  concerned  in  it. — Biit  the  great  argument 
is.  Take  care  of  your  government.  In  the 
first  place,  they  must  suppose  the  safety  of  th^ 
government  depends  upon  bis  execution,  or 
why  do  they  use  it  as  an  aigument  ?  But  I  wish 
they  would  shew  me  the  government  would  bn 
one  penny  the  worse,  if  the  bHI  does  not  paas. 
00  yoQ  want  examples  of  punishmem  to  deter 
men.  No ;  you  had  lawful  proof  ng«nst  four 
or  ihrepernnSynnA  they  hare  bemi  edtoenladj 
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Here  wp  CKtmples  made,  that  noMj  for  the 
Ibtofe  may  mpsome  to  plot  together,  and  not  be 
eaccuted.— 'What  ia  the  reaaon  ^  thia  bill 
then?  Wbyttheieiaaplotgoiii^on.  8irJ. F. 
bath  been  inpriaoned  tnb  aix  montfaa  or  more ; 
mnd  wfll  Toa  hang  him  becanse  there  ia  a  plot 
Ipnofon?  Whatcooaeqaenceiathat?  Do  yon 
lioK  that  he  knows  any  thing  of  it,  or  that  he 
in  di$corer  it?  It  hath  been  started  ainoe  hb 
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confinement,  it  may  be,  and  he  knowa  nothing 
of  it :  80  that  aa  to  what  ia  preiaed  of  his  eon- 
leasion*  I  know  no  one  thing  would  be  gained 
by  it,  that  could  be  uaefol  to  the  gOToniment ; 
for  I  believe  all  hath  been  tltacovered  already 
that  be  knowa,  and  that  plot  hath  been  utterly 
dinppointed,  and  they  have  been  fain  to  make 
a  new  one.  Will  you  proceed  in  a  bill  of  at* 
tainder,  unless  the  matter  be  of  the  greatest 
cons«|uenoe  ?  The  oreamble  of  the  hill  for 
attainting  the  duke  or  Monmouth,  gaf  e  a  auh- 
atantial  reason  for  it ;  That  he  was  in  anna, 
and  could  not  be  brought  to  justice.  That  im- 
plied. That  if  he  oonld  hare  been  brought  to 
justice,  they  would  nbt  ha?e  attaintiMi  him. — 
1  think  I  need  not  give  you  moraargumenta  in 
thia  matter;  1  wish  I  couM  hear  those  that  have 
teen  given,  well  anawered.  I  ahall  say  no 
jnore,  but  1  know  this,  that  my  private  opmton 
ahall  never  guide  me  in  thia  caae.  It  is  not 
the  same  thinff  with  the  case  my  worthy  coon- 
'  tr3rman  put :  In  the  caae  of  religion,  my  private 
opinion  doea  not  affect  other  persons ;  indeed 
it  does  the  papists,  where  they  will-  murder 
others  that  are  not  of  that  religion. 

Mr.  jyTorrif.  This  is  a  very  solemn  debatCi 
and  it  ia  upon  a  very  solemn  occaaion.  It  is  a 
caae  of  blood ;  it  is  a  caae  that  in  my  life-time, 
1  thank  God,  I  never  luul  to  do  with  yet ;  and 
in  this  matter  wherein  I  am  now  to  be  judge,  I 
will  use  as  much  caution  aa  any  gentleman 
within  these  walls.  1  am  so  conscious  to  my 
own  inability  in  what  I  have  to  say,  that  I 
cannot  expect  to  convince  any  body ;  but  what  I 
say,  ia  to  discharge  my  own  diitVf  and  satiafy 
my  conacience  in  tliat.  I  doubt  not  but  every 
gentleman  conaiders  the  station  that  he  is  in, 
and  the  trust  reposed  in  him  by  those  that  aent 
him  hither:  we  are  intmated  with  the  lives, 
libertiea,  and  propertiea  of  every  man  in  Eng- 
land ;  and  we  are  anawerable  for  them  to  thoae 
that  aent  ua  hither,*  to  our,  posterity,  and  to 
ourselves.  In  this  matter,  many  thinga  of  great 
weu^t  and  importance  are  before  you :  here  is 
the  ufe  of  a  man,  the  preservation  of  the  king 
.and  government,  and'tne  power  of  partiamenta 
to  be  consiflered.  Sir,  aa  I  ahall  be  cautioua 
of  taking  away  the  life  of  a  nian,  so  I  shall  bo 
careful  of  the  preservation  of  the  king  and 
government,  and  the  power  of  parliament ;  and 
though  1  do  not  think  it  requiaite,  nor  never 
will  give  my  consent  to  support  the  government 
or  honour  of  this  House  at  the  expenoe  of  inno- 
cent blood ;  yet  I  ahall  not  be  afraid  of  « viog 
my  opinion  in  thia  matter,  to  bring  a  crimmal  to 
punishaient:  besides  the  treaaon  be  hath  com- 
mitted, he  bath  crimes  of  a  nature  almost  eqnal 
iotieeaon;  snd  for  whi^  because  he  Inth 


evaded  the  cagnisance  of  Weataainster-ball,  he 
is  now  hrou^t  before  you  ;  and  there  are 
several  inatancea,  where  this  House  hath  taken 
notice  of  ofllrnoea  of  a  leaa  nature,  and  for  a 
leas  reason  than  thia  is  broo^t  beJR^re  you.— 
To  quote  precedents  ia  a  little  dry  aubfect ; 
but  however,  1  will  inatance  in  one,  that  (I 
think)  doea  assert  the  power  of  pariiaments  in 
this  case,  which  haa  not  been  mentiQiied  yet ; 
and  4hat  was  (as  I  remember)  in  3  Rich.  8,  (rf* 
an  agent  that  came  from  Genoua,.wbo  wai,  by 
a  misfortune,  killed  upon  a  quarrel  that  hap- 
pened in  the  atreets ;  ne  that  killed  him  was 
brought  to  his  trial ;  it  could  not  be  brought 
witlim  the  statute  of  25  Ed.  3,  hut  be  was 
brought  to  his  trial,  and  it  was  found  only  se  de^ 
fendendo ;  but  he  being  a  public  minisler,  it 
was  thought  fit  thai  the  nation  should  take  more 
notice  of  it :  and  he  was  attainted  afterwards 
by  parliament,  and  there  is  a  record  of  it : 
they  did  not  think  fit  to  make  a  general  Uw, 
but  th^  made  an  example  of  the  man  that 
committed  this  fact.— A  great  many  gentlemen 
have  supposed  this,  ami  supposed  that,  aod 
what  ougnt  not  to  be  aupposed  ;  but  1  will 
make  an  easy  supposition  ;  I  will  suppose  that 
we  are  the  Commona  of  Eogland  in  parliament 
assembled ;  and  if  so,  sir,  we  have  a  discre- 
tionary power  to  do  whatsoejer  we  see  is  for 
the  good  of  the  kingdom  ;  and  if  we  are  to 
be  circumscribed  by  the  roles  of  Westminster- 
hall,  and  we  are  to  db  nothing  but  what  they 
would  do,  to  what  purpose  do  we  sit  here ;  If 
we  are  intrusted  with  this  power,  and  may 
exert  it,  I  think  here  is  a  fit  occasion  for  you 
to  exert  this  authority. — Sir,  give  me  leave  to 
take  notice,  that  the  atrain  or  argument  that 
was  used  some  years  ago,  is  very  much  idtered 
by  the  same  gentlemen ;  (I  will  nnntion  it)  I 
think  it  waa  1678,  when  ttie  bill  of  Cxclosioa 
waa  brought  within  these  walls ;  the  arguments 
ran  then  (for  I  have  seen  them  in  print)  those 
that  were  against  that  bill ;  Wh^t  will  you  do  ? 
aaythey;  Will  you  do  this  thing  ?  Pasaa  judg- 
ment against  a  man  without  hearing  of  him  t 
Hath  he  been  brought  to  your  bar,  to  answer 
what  you  have  to  aav  ajpiinst  hiiu  f  How  do 
you  understand  that  be  ia  guilty  of  the.  crimes 
you  accuse  him  of?  And  they  did  not  use 
those  argumeuts  against  them  that  were  for 
disinheriting  the  duke  of  York :  But  the  answer 
then  waa,  Do  you  dispute  the  |iower  of  pariia- 
menta  ?  Is  there  not  a  discretionary  power  ia 
the  parliament  ?  I  do  take  notice,  that  those 
gentlemen  that  used  that  argument  for  tlie 
bill  of  Exclusion,  now  use  it  a  quite  contraiy 
way.  Sir,  I  think  the  power  of  parliament  is 
not  to  be  trifled  with.^ — It  hatli  been  urged, 
and  said  a  little  while  ago  by  a  gentleinan. 
That  he  does  not  believe  captain  Porter  is  a 
good  witness.  I  will  give  you  a  good  reasou 
why  I  do  think  he  ia  a  very  good  one,  and 
Ihey  at  the  bar  think  ao  too,  because  they 
would  have  given  a  great  rewand  to  have  taken 
him  off;  and  for  the  same  reaspn,  I  believe' 
Goodman  to  be  a  good  witness  too:  Sir  J.  F. 
was  latisfiedi  that  GoodioaD  did  know  how  far 
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be  was  ooooerned,  and  be  bftth  been  prevailed 
witb  to  be  out  of  tbe  way. — Sir,  bere  are  a 
great  many  circttmslances  tbat  agree  so  welt 
together,  that  (I  think)  no  person  can  doubt  of 
air  J.  F.'s  gniU  ;  and,  I  think,  it  is  in  this  caae 
m  tbe  body  politici  as  in  the  body  natural,  when 
a  man  is  almost  past  the  cure  of  physicians, 
when  a  man  bath  a. gangrene,  or  a  rott«n 
member,  which  the  physicians  by  the  ordhiary 
nSeans  cannot  cure,  the  remedy  the  college  of 
physicians  themselves  in  that  case  would  use 
IS,  they  would  say, '  Immedicabile  vulnns  ense 
*  reciwndum  est.'— I  am  of  opinion,  tbat  the 
legiahitive  hath  this  power,  and  that  this  is 
proper  occasion  to  exert  it ;  and  to  compare 
mnall  things  with  great,  it  is  like  tbnnder  and 
vengeance  in  tb6  hands  of  Providence,  'that  is 
not  used  but  upon  extraordinary  occasions; 
and  then  it  ought  not  to  fail,  for  that  makes  a 
man  triBe  with,  and  despise  that  power  that  is 
iioteflectually  able  to  exert  itself;  and  if  the 
•word  of  justice  be  drawn,  if  they  find  it  rusty 
and  will  not  cut,  they  will  have. a  mean  opinion 
of  your  power  for  the  future. — Gentlemen  are 
afraid  or  precedents  in  this  case ;  for  that  rea- 
•on  1  am  for  committing  this  bill,  because  I 
would  make  this  a  precMent>;  and  I  will  tell 
jou  why ;  Because  it  ^may  happen  in  future 
ages,  that  ministers  of  state,  and  persons  con- 
cenled  in  the  government,  may  be  fiuilty,  (I 
think  I  may  suppose  that) ;  and  as  the  law 
stands  now,  he  is  out  a  bnngUog  politician  that 
cannot  ruin  the  government,  and  yet  not  come 
within  the  bill  of  treason  to  be  hanged  for  it : 
And  therefore  for  the  keeping  an  awe  upon 
tninifters  of  state,  and  because  1  would  have 
this  House  always  have  it  in  their  power  to 
punish  future  offendera^  as  they  shall  see  cause, 
as  well  as  this  unfortunate  gentleman  at  tbe 
bar,  I  am  for  oommitting  this  bill. 

Mr.  Fin^h.  Sir,  the  question  now  before 
you,  arises  upon  a  case  wherein  yon  have  a  man 
aecased  of  high-treason,  and  for  that  there  is 
but  one  witness,  wfaicb  by-tbe  rules  of  Wcst- 
minatei^ball  is  confessed  by  every  gentleman 
is  not  legal  evidence.  I  remember  the  other 
day,  wbeo  this  evidence  vras  offered,  and  an  ob* 
jeodon  made  to  it,  tbe  answer  was,  Tbat  we 
ough't  to  bear  it  (though  in  Westminster- hall 
they  ooald  not  do  it),  because  we  sit  here  as 
judges,  and  we  can  distinguish  what  is  legal 
evideaoe,  and  what  is  not  legal  evidence,  uid 
can  give  its  just  weight  to  every  part  of  it.  I 
do  oMerve  now,  in  thb  debate,  some  part  of 
tbe  evidence,  which  no  man  can  say  could 
have  been  given  aooording  to  the  rules  of  law, 
ia  iaaiMted  upon,  and  wei^t  laid  upon  it. — And 
here  tbey  have  takes  into  consideration  the 
power  of  uariiaBsenls;  and  the  method  of  par- 
liaments  naa  been  inaialed  upon.  As  to  the 
power  of  parliament,  Whether  the  parliament 
can  do  it?  And  whether,  if  the  parliament 
pleases  to  do  it,  they  are  tied  up,  as  gentlemen 
are  pleased  to  express  it,  to  the  rules  of  West- 
minster-hatl  ?  Tnat  the  parliament  can  do  it, 
it  ia  a  hard  matter  to  gajp-si^,  Tbat  any  thing 
bputoCtb^  reach  of  the  Mpreme  power  of  a 


natkm,  the  legislative  authority  can  do  every 
tiling:  Yet,  though  gentlemen  have  aaid  this,' 
and  others  have  obKrved,  That  there  wanted 
no  authority  to  prove  this,  being  sdf-evident; 
jTet  give  me  leave  to  instance  in  some  par* 
ticulars  in  this  case,  with  the  authority  of  thu 
judges  upon  it,  where  tbe  parlicment  have  pro- 
ceeded according  to  the  rules  of  Westminster- 
hall — ^We  read  ia  Hen.  8th's  time.  That  tbe 
lord  Cromwell,earl  of  Essex,  was  attainted  in 
parliament ;  and  history  tells  us.  That  he  wae 
attainted  by  a  law  of  his  own  makkig.  Now, 
says  my  lord  Coke,  That  teems  strange ;  but 
enquiring  of  an  ancient  person  tbat  Uved  ia 
those  days,  he  told  him  the  meanipg  of  it ;  thai 
lord  had  consulted  with  the  judges,  Whether 
or  no,  if  a  man  was  attainted  by  parliament 
and  waa  not  brought  to  be  heard,  such  attainder 
would  be  good  in  law?  The  jndgtv started  at 
the  question,  but  could  give  no  other  answer 
than  this ;  Thdy,  if  such  attainder  be  made,  we 
know  no  law  to  find  ftult  with  it,  for  it  is  done 
by  the  legisUtive  authority.  It  fell  out,  that 
tne  instance  of  condemning  a  person  in  parlia- 
ment (not  according  to  the  rules  in  Westmin- 
ster-hain  fell  out  to  be  tbe  nobleman's  caw  ;  , 
for  be  nimself  was  su  attainted  immediately 
after. — Give  me  leave  to  instance  in  another 
•kind  of  authority,  the  authority  of  parliament 
touching  these  attainders,  and  what  has  beat 
the  consequence  of  them ;  If  you  w  ill  hiok  inte 
the  record  of  Rich.  Sd's  time,  I  do  not  meaa 
the  record  that  hath  been  quoted,  nor  the  case 
of  John  Imneriall,  for  killing  the  Genoua  am- 
bassador, wntch  was  declared  treason  in  pariia* 
meat  ten  years  aite  tbe  noian  had  been  tried  in  ' 
Westminster*ha]l  for  it;  but  I  mean  the  11 
Rich.  9,  how  many  were  attainted  by  the  pro* 
ceedinss  of  those  times ;  I  do  not  mean  by  acta 
of  paruament,  but  those  attainders  were  in  an 
extraordinary  manner,  not  according  to  tbe 
rules  of  Westmintter-ball :  And  SI  Rich.  9,  . 
the  whole  parliament,  and  its  whole  proceed- 
ings were  reversed,  and  the  parliament  annull- 
ed :  In  that  year  were  the  peraaculors  of  the 
11th  year  themselyes  attabted :  And  31st  year 
of  Rich,  t,  the  act  that  repealed  that  parlia- 
ment repealed  the  pardon  loo ;  but  in  order  to 
come  to  tbe  attainder  of  those  persons:  tbat 
being  done,  was  not  enough;  for  tbe  lord 
Arundel  had  a  pardon  the  17th  of  Rich.  9. 
Upon  thatthey  made  a  law  to  repeal  bis  paidoii 
by  patent,  tbat  they  might  come  to  the  attainder 
of  that  lord;  and  tbat  kird  waa  attainted  by 
act  of  parliament  Bat  i  must  observe  one 
thing  a  little. further,  that  that  yery  parlia- 
ment,  that  doubtless  knew  their  own  power 
wdl  enoogfa,  and  that  their  attainders  w«a 
firm,  being  made  by  the  legisktive  power,  yet 
they  had  a  lUtle  jealousy  themselves  of  their 
prooeedmgs ;  for  they  passed  an  act  to  make  it 
capitel  to  go  about  to  revere  any  of  thooos 
laws ;  and  another  act,  that  all  the  lofcds  and 
bwhops  should  be  sworn.  Now  see  what  tell 
out  after:  Rich.  9,  wasdepoeed.  fbrconscnting 
to  those  bws;  and  Henry  4tb,  in  the  first  year 
of  hia  reign,  abragalod  tbe  whole  parliaineii^ 
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and  rapeiled  all  tiwet  laws.  TUm*  tiini»kafe 
bean  upoo  these  estraonliiMrj  prooe^ioga  of 
paiiiMiieBCv--Gife  me  leave  to  five  yei»  an- 
other imtaneey  and  thai  ia  ananier  caw,  as 
odioas  af  poanble  coold  be;  In-  the  mvrder  of 
EdtT.  2,  there  was  Roger  Mortimer  attainted 
is  th^  first  year  of  Bdir .  3,  and  the  record  aavs, 
That  it  waa  notorioos  to  them  all :  and  whai 
then?  They  adjodged  him  to  be  attainted  in 
paiHament.  When  time  bad  a  litlle  worn  off 
that  extraordinary  zeal  (whioh  tmly  was  com- 
mendable, thongii  it  had  transpoiw  them  a 
Ntdetoo  far  beyond  Ae  mka  of  jnstiee),  and 
Ihey  came  to  consider  what  proesdent  they  had 
■Mde  fi>r  postoritT,  it  had  another  face;  for  in 
98  Bdw.  i,  waa  tnatattainder  retcrsedy  because 
lie  was  not  brought  to  answer  as  he  oiigiil  to 
have  been.  There  wasalso  an  act  ISmt  attaml* 
ing  the  eait  of  Arandel,  which  in  the  same  €8 
Edw.  3,  waa  revened,  becaaae  he  was  wM 
biOMght  to  jadgment  by  doe  piocess  of  law. — 
But  now  we  are  told,  we  are  boI  tied  here  to 
the  nries  of  Westminste^halL  Gentlemen  do 
■ol  enough  distinguish  in  this  maftr r ;  thefomss 
of  Westminster-hall,  say  ssme;  the  roles,  say 
•then;  and  ethers  say,  there  is  no  differenos 
between  theform  of  proceedings,  and  the  rales, 
of  Westminsler-haU ;  botlhopenogenUeasen 
4o  tbink  bnt  the  parfiament,  though  they  have  m 
powerto  act  asthey  thnik  fit  {as  ustances  hare 
been  gi^^jt  yet  the  pariiament  itself  are  tied  by 
the  rues  of  oommon  justice.  Now  f  would  have 
gmrtlcmen  that  say  we  are  not  tied  by  the  roles 
of  Westminster-hall  a  little  to  consider  the 
mailer,  lie  the  rales  of  Westminater-hsU  no 
other  thmi  what  arenecemary  for  the  ezerntiog 
bf  josios  f  If  they  are  no  other,  how  cm  weli^ 
Mid  to  go  aceoidinff  to  justice,  when  we  go  be- 
Me  those  ralesf  1  desire  them  to  eoosiiler  of 
the  eohsequenoe  of  line  proceeding;  there  is 
i|o  danger,  I  hope,  of  th«pariianieot:  bnt  if  we 
■hall  say,  that  the  rales  of  Weslmfaister-haa 
arenotsacli  as  are  neeessaiy  fiir  the  oiueeed- 
ings  in  a  oowse  of  jnslide,  we  shall  shsike  those 
barriers  of  onr  libertv  and  property,  1  am 
ilMd,  a  little  more  tbnn  gentlemen  think  of 
at  prsMt:  and  shall  we  deebre  they  are  not 
fteoasaary,  When  our  anoestsrs  have  thought 
ttnu  so,  and  their  wiadom  hath  derived  tlwm 
to  88^  and  the  wisdom  of  the  nation  in  parli a- 
meatlMth  esbdillibed  these  rales?— I  ean^lsa^ 
«rbat  oonaeqaenoe  may  fidlow  upon  this.  This 
fariiameal  can  never  do  any  thing  to  endanger 
Ibe  Hvei  of  the  people  of  Enghmd ;  but  hereto- 
Ibra  pariiameBti  hs^  been  daaanied  with  seve^ 
nl  brands,  set  upon  them  by  svoeeeding  parlin- 
vients:  aa  fiir  instance,  one,  I  tbink,  u  the 
OT  H.  6, 89.  That  parliament  was  wholly  ro- 
yeakd,  as  pneked,  and  pessing  laws  threngfa 
waeoor  and  malne,  and  having  pasted  no 
good  ones.  Now,  suppose  a  parliameBt  should 
vonie,  that  shouM  not  lie  so  tender  of  the  liber- 
tim  of  the  people  at  this ;  and  fbey  ahould  be 
80  held  asto  shake  those  laws  that  are  otaife 
"lor  the  rales  of  jobtiee,  if  they  have  so  good  a 
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to  flbake  all  our  laws  aad  libeflies  ?  Butleaa'l 
trouble  you  any  longer,  my  bead  will  net  give 
me  leave.  Jamag8iostthebin,andliaveoamd 
you  my  reasons. 

Col.  Wkarton.  I  hope  genttensen,  in  a  mat- 
ter of  this  moment,  will  bate  patience  to  hear 
one  another ;  and  since  e? ery  gentienian  is  to 
give  his  veto  in  this  matter,  I  dnire  to  ^re  my 
reasons  for  my  vole :  I  am  of  the  opmioo  oif 
another  gentleman,  that  we  have  not  loucrhed 
the  sore  yet;  yet  I  do  not  think,  thai  the  ndeo 
for  Westminster- hall  are  rales  for  va.    The 
gentleman  that  spake  last,  as  be  always  doea, 
made  a  very  florid  and  dcvant  speech,  and 
braoffhl  you  setenil  exam|M«8  of  attaioderB 
thai  bave  been  condemned  from  ooo  parliameni 
to  another,  in  aeveral  reigns  c   but  I  do 
wonder  at  that,  when  the  crown  wentfrom 
to  another.     An  inataoce  waa  given 
case  of  the  kird  Cromwell,  which 
to  fram  the  bar ;  and  sir  Thomas  i\>wys  laid  a 
great  stress  upon  it,  thai  Ibis  waa  condeaaned  as 
a  wrong  judgment,  because  he  waa  not  heard: 
I  beliefe  that  may  be  a  reaaon  why  many  ef 
thoae  attainders  were  eondcotned ;    perhaps  it 
might  he  a  custom  of  onr  ancestors  to  pnm 
hilM  of  attainder  without  hearing  the  paa^. 
This  person  hath  been  heard,  and  fully  hem<; 
and  I  believe  no  person,  that  hath  been  attaint- 
ed, hath  bad  so  fair  a  trial ;  and  lher«fbae  par- 
liaments having  coodeomed  faiUs  of  atlmMl«, 
because  the  persons  have  not  been  beard,  that 
will  be  no  reason  why  any  parliament  should 
condemn  us.    A  gentleman  told  you,  that  the 
law  of  God  and  manwas,  not  to  condemn  a  nan 
but  upon  two  witnesses ;   but  Ihera  ara  umoy 
iostancea  to  the  contrary. — It  is  told  yan,  that 
Porter,  here  before  yoo,.is  not  a  good 


because  be  is  not  swora ;  and  that  yon  are  to 
go  by  the  rules  of  Westminster-ball.  Says  the 
gentleman  that  spake  last,  you  ara  to  go  by 
their  rules,  but  not  by  their  forms :  1  mwtcon- 
fem  there  is  agreat  diflcrenoe  between  tfaon 
two;  for  a  fimn  is  only  the  manner  ami  me- 
thod by  which  we  proceed  in  doing  of  any 
tfabg;  bottberaleisihefoundatioiswearanst 
to  err  from;  bollcao'tagreowearaapoiilbe 
same  roles  as  Westminster-ball  is:  tbnrnfesof 
Westminster-hall  are,  when  a  asaa  in  bnmgbt 


upon  his  trial,  the  jury  are  all  to  bo  upoo  iWr 
oaths;  by  whkb  oath  they  ara  totonkoutrne 
judgment  aoobrding  to  law.  This  ia  ant  the 
case  here :  if  I  was  a  juryman,  and  waa  to  try 
a  nmn,  and  one  witness  awore  agahm  tUa  nmn, 
and  no  other  witness;  dwugh  i  did  in  sty 
oonsoicnoe  believe  faim  to  be  guilto,  yet  in  that 
case  my  consdtooe  iadisobaigud,  ami  I  mssl 
find  Jiim  not  guilty :  but  no  ntan  cau  say  this 
n  the  caae  hera. — What  ara  we  now  n-domg? 
Here  is  a  bill  to  attaint  sir  John  Peawkk  sf 
higb'treaaon :  if  I  reject  Ibe  bill,  I  do  dcehae 
him  not  gnihy ;  and  if  I  dothmk  him  gwil^,I 
do  dedara  against  my  own  judgment ;  for  n^ 
judgment  hera  ia  not  bound  up  as  a  tsnn'iB  judg- 
ment upon  a  jury :  for  his  judgmanl  ia  boond 
up  to  proof,  aecoidiflig  to  hiw;  -  and  mgrjudf- 
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tJM  proof  f  mu4go  bjr ;  and  I  think  /ererj  man 
\m  boond  in  iu$tice  and  ifiitv  to  his  country,  as 
1l^  hdievfiii  fir  Jolm  Penwioc  tbhe  gaihy,  to  be 
for  the  coionitttinent  of  tliis  bill ;  and  x\\\  any 
j^tleman  wfll  ^ooimnoe  ine,  that  this  is  not  a 
rule  I  am  to  go  by^  1  mnit  copUnue  in  this 
ojpipipn. 

Hr.  B^U.  The  ifisorder  th^t  iroijthy  gen- 
tleman was  in,  makes  ,me  the  mi^re  concern^ 
for  fear  of  falting  into  it  myself.  I  hope,  in  this 
debate,  gentlemen  will  be  very  cautious  of 
,U8ing  U  as  an  ar^mnent,  what  appilicatiGi&  ot^r 
votes  s^tl  h^?e  without  doors,  and  with  tlio^ 
we  repmen^  when  we  |kre  t0j^i?e  tud^m^t,  f^ 
fiir  as  in  yis  lies,  for  d^e  life  sna  death  of  |i 
man :  and  therefore  I  mnst  obserre,  that  the 
eagemeM  tbatlsjustjfiable  upon  impeadimeots, 
jnay  not  look  so  well  now  we  are  jndges  upon 
a  bni  of  attainder.  Ypu  have  gon^  ofer  the 
WQale  course  of  the  eTideoce,  ftqd  I  believe 
that  t^is  ilebate  will  idietf  ^oti  pretty  plainly, 
what  is  to  be  the  fate  of  th|p  t>ill ;  for  1  believe 
all  the  arguments  will  now  be  used  that  qin  be : 
as  to  what  batU  been  said  of  extorting  a  con- 
fession, t  take  it  to  be  qdte  out  pf'  the  case.  I 
am  sorry  to  be  engpgea  one  way  or  another :  I 
Would  nqt,  if  I  could,  help  it,  out  of  the  house, 
be  opon  a  jury  of  fife  and  death ;  yet  in  that 
case,  I  sbould  anpw  this  law,  pr  be  told  it  by 
the  judges :  But  in  this  ca^e,  we  are  both  jury- 
men and  judges,  and  know  not  what  ruljes  we 
•#ra  to  go  by ;  but  set  up  a  court  of  equity, 
which  Dfth  no  bopnds  but  pur  own  copscieoces. 
—As  to  sir  John  Fenwick,  1  know  him  not ; 
aato  hie  caoae,  I  am  sure  )  api  against  it^  hot 
how  hx  I  think  him  guilty  or  not,'  I  think  is  not 
the  single  point  to  be  considenpd :  I  must  con- 
fcM,  there  nave  been  iereral  pepple  accused  of 
this  oo&spirac Vf  and  have  beep  na^ied  by  the 
evhience  at  the  trials;  and  I  jbelieve  they  are 
much  alike  guilty,  being  upon  the  same  evi- 
dence ;  but  as  to  all  tliat  ^am  bef  n  opeped  be- 
fora  you,  and  proved,  it  c^n  amonnt  to  no  more 
aban  tiiia:  There  is  hot  OfieevidefK^,  which  by 
the  law  would  not  be  a  good  evidence  to  con- 
vict liim  in  another  place :  and  therefore  1  do 
agree  with  the  gentleman  that  spake  under  the 
ffatlery,  that  this  is  a  v^ry  extraordinary  case ; 
ror  one  witness  is  not  sufficient  at  law  to  coo- 
▼ict  him^  and  the  (aw  would  be  very  diffen^jit 
hereof.  1  am  to  judge  fcoording  to  mv  own 
opinioo,  and  not  by  toe  rules  prescribed  hy  the 
law ;  but  thongh  this  proceeding  is  not  strictly 
according  to  the  law  of  the  laud,  yet  if  it  was 
■och  an  c^xtraordinary  caae  that  required  ypu 
to  dispense  with  tfiose  forms,  and  come  to  this 
eixtraprdinnry  inaimier  of  proceeding ;  f  think, 
lor  mjr  own  part,  it  mttht  be  anpporied  by  the 
neaessitv  of  it :  for  it  is  unpoesible  tha,t  it  snould 
be  othcirwise  in  practice.  Thns  when  the  go- 
▼enuneot  b.  at  stake,  pnd  potbing  will  preserve 
it,  hut  the  breaking  throogh  the  settled  forms, 
then  die  goveraoient  will  break  thronffh  them : 
and  wha|ever  rule  you  preacribei  it  >rill  always 
happen  so^— There  is  a  rery  ejFtnoxtlinary 
c^  pad  that  was  in  the  oonspiraoy  of  the 
kate  of  Vfsiice.  a)>or«  >00  jeari  ago,  I  thin|c, 
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set  op  foot  by  the  Spaniards :  Then  the  sUte, 
to  get  the  whole  matter  out,  protiitsed  p '  paf- 
don  to  as  ixiany  as  u-ere  concerned  in  it ;  and 
^^er  they  had  promised  it,  and  treateit  with 
them  about  it,  they  thought  it  necessary, 
for  the  j)reservation  of  the  whole,  to  hrf afc 
their  faith,  and  they  wi^re  all  put  to  death. 
Thi^  was  upon  point  of  jirescrvation  of  Ihe  go- 
vern meiiL — JKnt  sir,  as  to  precedents,  give  me 
leave  to  say,  1  do  not  give  that  authority  Ui 
t^em,  unless  j  kpow  all  the  springs  apd  secret 
histories,  and  transactions  that  were  their  guide 
In  making  tho$e  precedents  ;  and  as  to  prece* 
dents  that  tiftve  been  quoted,  when  the  parlia« 
men^  has  djscilared  what  was  treason,  and  what 
Was  not  treason,  or  have  declaired  constructive 
treason,  Ihcy  may  be  grounded  open  the  statutjs 
of  S5  iBd.  S.  But  1  think  there  is  no  statute  upop 
which  they  can  rround  th^  condemnation  of  a 
man  upon  ope  witncss.-^n  the  case  of  lAy  lofd 
8traiFord,  upon  constructive  treasons,  it  wi^ 
there  said,  tnat  it  wa^  a  fise  that  had  lain  hid 
for  $40  years,  and  that  it  never  broke  out  be- 
fore, but  to  consume  liim  and  his  posterity.  It 
was  answered  by  Pym,  If  that  was  the  case,  \X 
was  pot  for  want  of  laV  to  iusttfy  such  a  pr(H 
Ceedmg,  but  all  that  tioie  had  hot  produced 
fuch  an  offender. — I  do  not  doubt,  but  if  any  onje 
will  consider  thehte  conspiracy;  andif  th^ 
was  the  question,  bat  it  was  as  ^ctraordinaiy 
as  any  thii^  can  happen  ;  for  it  was  to  stibjoct 
their  country  to  a  foreign  power,  whiph  i^  ver^ 
extraordipary,  andjsevci-al  persons  were  con- 
cerned in  it :  But  there  is  one  extraordinary 
part  which  I  do  not  remember  this  gentlemfqs 
18  accused  of;  and  that  is,  the  assassination. 
Treason  itself  b  a  very  extraordinary  crime; 
but  give  me  leave  to  say!  that  extraordinary 
part  is  not  alledgeid  against  this  gentleman; 
and  thb  bill  does  not  seem  to  be  brought  in  for 
that,  .wherein  he  is  concerned  in  common  wiUi 
some  others^  but  for  ^be  subsequent  matter  ai- 
letlged  in  the  bill.  This  bill  is  grounded  pot  so 
much  upon  that  he  is  guilty,  as  a  gresi  n>anv 
more  are,  as  upon  several  circumstances  wbifift 
have  happened  to  nobody  ebe.  Give  Die 
leave  to  mtitance  in  a  case,  now  in  my  head  ()[ 
beg  your  pard9n  that  I  ramble.  It  isfVom  the 
a,we  I  have  upon  me  from  this  assembly),  in 
Catiline's  conspiracy ;  and  if  that  was  ourpaitf, 
BO  doubt  ^Iicre  wouid  be  another  sort  of  argu- 
ment for  it ;  there  they  consul^  what  to  4o 
with  Ccthegus,  and  the  other  conspirators :  he 
was  at  the  head  of  sn 'army,  which  only  expect- 
ed his  orders  to  by  Rome  in  aahcs ;  the  ques- 
tion wasj'Wbctlver  tbey  should  break  the  Por- 
cian  bw;'  and  for  the  safety  of  the  senate  they 
were  put  tp  ^eath  before  the  assembly  rose.^— 
Now  to  copip  to  this  part  of  it :  Though  sir  J. 
P.  b  a  great  offender,  yet  I  think  his  case  is  nut 
so  extraoVdinary,  as  to  ipake  you  proceed  upop 
thb  bill.  I  do  take  his  living  or, dying  not  to 
,be  of  th^t  consequence  as  thb  bill  of  attainder. 
I  know  not  how  he  comes  to  be  so  considerablp 
when  in  hold ;  for  when  he  walked  about  to#^D^ 
f  never  heard  he  was  feared  or  regarded  at 
that  time.— 9pt  |o  po^J^o  tl^e  ^all^UpQi  M^ 
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Yoar  kn,  apoQ  whicli  t6ey  mt9  to  gnmoA  your 
jodKHMiit ;  Tbe  fim  |Mrt  b  a  sew  oonspi- 
Tscy,  tbat  k.  for  mteodtiif  to  crfote  ■  jcoloaty 
Vtwceo  iiic  kiagand  ihwc  poble  pwiot.  Ai 
to  Umn,  yoQ  have  aiicadj  paaicd  a  voto  in 
tbcir  jurtmcatioo ;  and  I  think  tbcir  adiont 
nay  jiMtily  tbom  to  the  worid,  at  mueh  as  any 
▼ote  of  the  booto  of  oommoot ;  but  w^jatemr 
that  may  be,  I  think  it  wao  a  foolkb  piooe  of 
conspiracy ,  as  well  at  an  in  ono«  fNT  one  when  ho 
was  in  danger  of  bein|f  hai»ed  for  one  pkH«  to 
Tentairo  upon  another:  and  1  thing,  there  was 
at  that  time  tiro  witncMss  to  bring  him  to  his 
I,  and  tliat  is  an  allegatton  in  the  bill.    And 


as  to  the  protracting  of  his  trial,  it  is  natural, 
and  so  jnttifiaUe,  whHher  innocent  or  no,  and 
w)i^  every  body  attempts ;  and  nobody  csn 
wonder  at  it ;  but  in  one  case  or  the  otntir  it 
can  be  no  sofficiciit  groond  to  attsint  him. — 
The  next  thinn^  that  is  said  b,  that  he  hath 
been  the  occasion  of  the  witbdrawiog  of  the 
evidence.  Kow  I  most  obserre,  that  w  not 
aliedgod  in  the  bill,  and  is  proved  but  by  bear- 
say  :  But  suppose  it  was  true,  and  aliedgod ;  if 
any  roan  concerned  in  treason  shall  endearonr, 
by  frieode,  or  otherwise,  to  ^  oifan  eridencei 
can  that  amount  to  that  which  is  designed  to 
be  punish^  by  this  bill,  to  high -treason?  It 
is  the  part  of  thoee  that  are  iotmated  with  thoee 
iDotiera,  to  be  in  expectation  of  such  practices, 
^hat  are  .f^sols  for,  bat  to  keep  them  in  cos- 
tody  f  AnS  the  people  employed  in  those  bu- 
sineeses  are  to  take  cere  of  it.  Are  we  to  sup- 
ply a  defect  of  what  ought  to  have  been  done 
in  another  place  f — So  that  I  do  say,  that  a 
precedent  in  an  extraordinary  case  is  no  prece- 
dent to  be  used  in  a  little  case.  It  mav  be 
urged,  but  it  b  but  a  pretence,  when  you  nave 
.  passed  thb  bill,  which  b  the  record,  tne  matter 
will  appear  no  otherwise  than  are  tbe  sugges- 
tions of  your  bill.  A  man  hatb  asperMd  great 
, persons,  which  is  a  great  fiiult  indeed,  (for  he 
IS  not  chaiged  with  the  withdrawing  of  the  evi« 
deuce)  tlierefore  attaint  him  upon  one  evidence. 
>I  thiuk  by  this  bill  you  wilt  open  a  door  for  a 

Srecedent  of  all  treasons  of  the  same  natora. 
ir,  there  ha%-e  been  many  precedento  men- 
tioned ;  I  will  trouble  you  with  none,  because 
most  gentlemen  have  read  the  argument  of  Mr. 
St.  Johu'S  in  this  case.  I  must  coofem,  unless 
there  was  that  necessity  as  b  pretended,  which 
I  do  not  see,  I  do  not  see  how  you  can  justify 
j^assinff  thb  bill  of  attainder,  either  by  the  bw 
of  Gofl  or  man,  in  any  nation  allowed.  I  must 
confess,  I  have  no  manner  of  concern  how  thb 
%oestk>n  goes;  wbst  I  have  said  b  more  to 
satbfy  my  own  judgment,  than  work  upon 
other  people.  I  am  not  satisfied  thera  is  ilist 
nccemity  thst  b  pretended ;  and  therefore  as 
my  judgment  is  now  informed,  I  can't  give  my 
vote  for  committing  of  thb  hill. 

Mr.  Smiik,  Sir,  I  own  myself  to  be  very 
unfit  to  speak  in  thb  argument ;  but  since  1 
am  to  give  my  voto  in  a  matter  of  thb.  conse- 
quence, I  beg'leavo  to  give  my  reason  why  I 
give  my  voto,  as  I  into^  to  do.  I  know  the 
iHitlar  beftni  us,  bolk  in  the  nature  of  the 


crima  and  punishment,  as  well  as  the  con«e* 

nice  of  it,  requires  a  very  deliberate  eoosi- 
lion ;  but,  at  the  same  time,  I  do  take  tbe 
haaard  and  danger  of  this  giwernment  to  be  a 
matter  of  sreat  consequence  too.^Thougb 
there  have  been  several  precedents  instanced 
in  relation  to  attainden ;  and  thoiwh  I  bare 
observed,  that  most  have  acknowleo|^l,  tbat 
they  might  bo  justified  upon  extraordinary  oc- 
casmns;  yet  when  they  hare  asserted  tbat, 
tbeyJiave  told  you,  they  were  upon  a  wrong 
foimdation,  and  so  were  laid  aside.    Now,  1 
think  it  no  greet  mstter  to  say,  that  those  at- 
tainden that  were  made  in  rancour  upon  con- 
tended titles,  were  reversed  when  the  opposite 
party  gut  the  power,  no  more  than  if  any  ac- 
tion, be  it  never  so  jostifisble,  should  be  revers- 
ed when  king  James  comes  again,  which  I 
hope  will  never  be.    Is  it  any  argument,  that 
when  Hen.  4,  came  to  the  crown,  and  deposed 
king  Richard,  thai  be  reversed  all  tbe  atuin- 
dere  in  hb  timef    There  might  be  reasoos 
might  sway  with  persons  for  reveraing  psrti- 
cular  acto  of  parliament,  which  might  be  very 
good,  or  might  be  not  so,  there  was  suck  a 
change  of  government  ai  that  time  ;  but  ih«y 
take  notioe,  it  was  made  a  particular  article 
against  Richard  S,  as  if  when  the  |)ower  was 
come  to  other  hands,  they  wouM  not  have  de- 
posed him  if  they  had  not  had  tfiat  argument : 
Neither  do  I  take  that  argument  to  be  of  anv 
weight,  That  atlaindcn  have  been  reversed, 
because  the  people  have  not  been  heard  ;  when 
this  gentleman  nath  had  as  full  a  hearing  as 
ever  any  person  had  upon  any  Bill  of  Attoimler, 
or  impeachment  whatsoever ;  and  he  hath  bod 
the  aorantagc  of  oounael  in  tbb  case,  which,  as 
has  been  iM  you,  was  excepted  out  of  the 
lato  act  of  parliament,  and  or  tbe  most  able 
counsel  too.— It  b  said  thb  is  a  matter  of  no 
great  consequence,  because  it  coMcems  sir  J. 
F.*slifo  singly^  and  he  is  not  lhanz>ht  to  be 
so  considerable,  as  by  bis  escape  to  bring  the 
public  in  danger.    Now  it  hath  been  alnayx 
one  principle  1  have  laid  down,  tbat  if  a  pM 
be  diacovered,  and  not  tborotigbly  proeecuteii, 
it  strengthens  and  grows  upon  you,  and  ten  to 
one  if  It  doea  not  subvert  the  govirnment. — 
Now,  God  be  thanked,  that  we  nave  prevented 
the  design  upon  the  king's  person,  and  several 
have  been  punished  for  it;   but  I  think  we 
are  not  got  to  tbe  bottom  of  it,  and  tbat  W4* 
ought  to  provide  against  It  in  a  much  othtr 
manner.     Can  any  one  think  tbat  sir  Wot. 
IVkyns,  or  sir  John  Freind,.and  the  rest  thai 
are  diacovered,  were  the  only  persons  concern  • 
ed  in  thb  conspiracy  ?    1  Uke  it,  tbat  there 
have  been  much  greater  men  in  it ;  and  when 
1 9ee  such  a  stru^[fle  both  to  get  people  out  of 
gaol,  and  send  people  out  of  toe  way,  and  all 
arts  used  that  can  be,  I  most  suppose,  when 
su^h  extraordinary  courses   are  taken,   tb^t 
there  b  something  extraordinary  still  to  be 
done ;  and  I  woula  not  have  men  by  bribing  of 
witnesses  think  to  secure  tliemsel? cs :    It  bath 
been  used  as  an  argument  to  lessen  tbe  matter, 
that  thb  was  a  littla  after  the  sict  of  ind«n'«> 
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aitj. .  Cap  ftBj  thing  tggimratr  a  thing  morar 
Sir,  iliaae  very  aiiguiiienta  turn  a^ntl  them. 
Wi}  are  told  here,  that  we  ipusi  not  oonauH  oar 
own  priTale  iodgmeota  in  the  matter ;  and  we 
are  told,  at  the  aanoe  time,  if  there  were  two 
witnesaes  tl^t  we  did  not  beliere,  we  moat 
not  find  him  guilty.  We  are  told  of  a  judge, 
that  thoagk  be  knew  a  iierson  to  be  not  guilty, 
vet  it  was  a  commendable  action  in  bim,  that 
he  condemned  the  man  :  But  that  bath  been 
very  well  answered  already,  and  1  shall  uQt 
meiudle  with  it  further ;  only  this  I  will  say, 
that  I  never  will  in  any  case  be  a  juryman  or 
^  judge,  wbere  the  oonvictiona  of  my  own  con-^ 
science  shall  not  govern  roe,  but  an  evidence 
that  I  do  not  believe.  And  because  that  story 
was  told  you,  I  will  tell  you  another,  that  I 
think  more  commendable:  And  that  waa;  a 
man  vras  tried  for  a  murder,  and  there  was  po- 
silcve  evidence  against  him.  The  jury  weut 
out,  and  stayed  a  great  while:  There  was 
deven  against  one  for  findinff  him  guilty ;  but 
at  last  the  one  almost  starved  them,  and  they 
brought  the  man  in  Not  Guilty.  The  judge 
sent  for  the  gentleman,  and  desired  to  know 
his  reasons  for  difiering  with  the  rest :  And,  at 
last,  upon  assurance  that  nothing  should  be 
done  to  him^  Why,  says  he,  would  you  have 
me  find  the  man  guilty,'  when  I  was  he  that 
kilM  the  man,  and  he  was  innocent?  Then, 
sir,  a  you  take  tbe  evidence  as  it  ia;  I  Cuink, 
fiiat,  here  is  captain  Porter ;  I  do  not  6nd  any 
body  excepts  to  him ;  and  hia  evidence  hath 
been  approved  of  by  several  juries,  and  several 
persons  execoled  upon  it,  and  gothing  mate- 
rial hath  been  objected  against  it.  I  will  not 
say.  That  sir  J.  F.  hath  owned  a  great  deal  of 
thia  himself;  he  hath  given  every  body  satis- 
faction how  far  he  standa  guilty  in  his  opinion ; 
but  it  is  brought  so  far  home,  that  there  waa 
sir  J.  F.'s  own  letter  was  to  convey  him  abroad. 
Here  hath  been  attempts  upon  other  persons ; 
you  hear  what  batli  bc»en  done  by  the  solicitor* 
They  say,  be  was  not  his  solicitor  at  that  time. 
Here  are  rery  pregnant  Circumstancea.    One 

Smtlernan  aaid,  you  ought  not  to  make  uae  of 
ooilman's  evidence  here  \  and  yet  he  could 
make  itse  pf  every  thing  to  disparage  him ;  for 
lie  could  say,,  there  were  three  positive  wit- 
Des%es  ag^Mt  hiro.-^Now  when  it  is  so  noto- 
rious what  parties  there  are  for  king  James, 
and  we  find  persona  plotting  in  eveiy  part  of 
the  kingdom :  when  you  have  an  open  inva- 
aion  before  you,  and  when  designs  are  laid 
against  the  lung's  lite  every  d«y :  if  this  be  not 
a  time )»  exert  an  extrao^uary  power,  I  aub- 
mitittoyou.- 

Sir  B4,  TempU.  Sir,  I  shall  not  trouble 
you  with  any  thing  that  hath  been  offered  to* 
day.  That  which  calls  me  up,  is  thedanger  of 
the  precedent  you  are  about  to  make,  and  the 
aignmeots  that  have  been  uaed  to  support  it; 
which,  I  think,  are  more  dangerous  tuin  that. 
^  I  must  confoss  it  is  a  new  doctrine  to  me.  That 
the  lawa  that  are  niade  by  the  parliament,  are 
to  be  no  rule  and  guide  to  this  house.  Sir. 
ike  hirth-r^ht  we  have  la  k  our  lawa  %  and  I 


did  ever  think  till  now,  thai  the  lawa  i^cre  m| 
only  made  fbr  Weslnunstsr  hall,  hot  for  all  the 
attl{fecta  of  England ;  and  e^^ally,  that  thev 
were  to  be  a  rule  to  the  parfaament  that  maiw 
them,  till  they  shouhl  thmk  fit  to  alter  tliem.— ' 
Here  have  Men  great  mistakes  between  the 
power  of  parliament  and  the  jurisdiction  of  it : 
the  power  of  parliament  is  to  make  «ny  law, 
but  tbe  jurisoiction  of  parliament  is  to  govern 
itself  by  tbe  law;  and  thia,  give  me  mve  to. 
say  it  to  you,  hath  been  the  opinion  of  all  yonr 
ancestors,  and  the  method  they  ever  uaed. 
Shall  we  make  a  law  here  in  a  particular  casa 
against  all  thehiws  of  Eiigland  f  It  ia '  ulumnm 
remedium  et  pessimum ;'  you  may  use  it  in  & 
case  of  absolute  necessity,  but  otherwise  it  lilay 
be  a  precedent  to  overturn  aU.— There  ara 
several  things,  in  making  this  precedent,  thai 
overthrow  all  the  laws  and  tiberties  of  £ng* 
biiid:^  first,  you  are  passing  j  pigment  upon  a 
man  iipon  one  witness.  I  have  heard  a  atrange 
debate  to-day,  that  there  waa  but  one  witness 
in  treason,  before  the  statute  of  £dw.  6.  You 
know,  that  in  case  of  treason^  there  was  by 
the  common  law  required  two  witnesses:  for 
if  there  was-bot  one,  the  party  might,  demand 
trial  by  battle^  and  that  was  the  common  law 
of  Eoglanfl. — ^There  is  another  thing  tliat  iacx- 
traordinsry:  here  you  are  going  to  paas  aa 
act  without  any  trial  at  all :  for  to  say  this  ia 
a  trial  before  vou,  the  com.mona,  ia  a  mistake; 
yon  never  did  assume  a  jurisdiction  of  trying 
any  person,  nor  can  you :  you  may  for  your 
own  information  bear  what  can  be  offered,  but 
it  is  not  a  trial,  where  witnesses  are  not  upon 
their  oaths.  There  is  no  manner  of  power  or 
jurisdiction  can  be  pretended  fw  you  to  try  ^ 
in  that  is  a  second  thing.  All  tbe  bills  of  at- 
tainder you  have  had,  nave  been  in  three  cases, 
where  the  persons  have  been  either  dead,  or 
fled,  or  have  been  without  the  com|>ass  of  the 
law,  and  could  not  be  brought  to  answer :  and 
you  have  had  aome  bills  of  attainder  after 
trials  had  in  Westminster-hall ;  but  nevet  a 
one  of  thoae  have  been  called  trials,  but  th^y 
have  been  generally  reversed ;  and  for  what ! 
They  tell  you,  that  they  have  been  reveraed  by 
one  (karty,  and  another  partv :  it  waa  in  tha 
same  king's  reign,  in  Ricn.  9's  reign,  they  wera 
forward  and  backward,  aa  the  court  party  or 
the  country  party  were  uppermoat. — There  ii 
another  thmg  in  this,  that  1  think,  of  a  moat 
daiureroua  conaeqnence ;  and  that  is,  that  yoo 
are  for  making  way,  for  what  1  knew,  by  this 
precedent,  for  a  rack,  for  so  it  ia  said ;  this  ii 
to  force  a  man  to  be  an  evidence.  Why,  giv» 
me  leave  to  say  to  you,  it  is  a  new  way  not 
known  in  England,  that  you  will  hang  a  man 
unless  he  will  confess  or  give  evidence;  but  1 
think  it  is  somethmg  more  than  a  rack,  ^r  hara 
ia  hanging,  drawing  and  quartering  in  4>e  case  i 
and  1  do  not  think  this  proceeding  will  makts 
him  an  evidence  with  any  credit  or  repntatioa 
to  thia  houae,  nor  am  I  oropiniob,  that  lie<aa 
discover  any  thing  worth  aoch  a  precedent.** 
Now  give  me  lesve  to  say  one  thing  aa  lo  tha 
juriadictMD  4»f  paHiaroent.     It  bath  paisad 
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Itire  ftf  e&htdt,  that  the  |iirilini«M  hitB  c 

rir^tM  MUkft  wbif  thejf^  willtm«m,  Cboneli 
by  no  olbe^  taw ;  it  is  the  greatest  miame 
in  the  world :  I  heard  a  great  debite  inoii 
this,  ii|iod  my  lord  Claieddon's  Gaae ;  andlt  b 

JMn^  that  statute  Mates  only  to  casfa  brooght 
it>in  inferior  eoiarts  to  parliament  $  for  it  says, 
that  if  ant  other  ease  supposed  treMson,  «rbieb 
b  aol  in  Una  slttiMe  speeiliedj  delb  biippeii  he- 
ft^ aiiT  justices,  tbejosfiees  sball  tarry,  #ttb- 
bUt  gmnjf  to  jiidgftieut  of  the  treasnn,  till  the 
eanUt  be  Shewed  aod  declared  before  the  Iring 
iod'  bb  liarKaiDeiit,  whether  it  ooj^ht  to  be 
jtfApfed  treason,  br  other  felony  ?  I  S|^  to  tb^ 
Jbhsdictiob  that  the  paritament  baa  by  that 
MUete:  It  b,  that  if  the  like  treason,  for  at 
^ottiAiOtt  bw  tbere  was  a  great  many  treasons, 
ihodkl  foil  ont,  add  be  brooi^it  before  inforior 
eeorb,  6i'  which  they  doubtlNl,  whether  they 
irere  treasons  or  nof  then  they  sbonld  be 
brought  before  the  pariiament,  to  jodge  whe* 
thar  th^  were  treasons  orfolony:    But  how 

,  Shall  thejr  judge  ?  Hy  the  laws  in  being,  iind 
%bo  is  tbb  iudo^ment  in  ?  Not  ib  the  parliament 
by  bill,  bdt  only  in  the  honse  of  lords :  Hdcb 
lesl  is  it,  that  yoo  may  judge  that  to  be  trea- 
sob  in  this  house,  that  was  not  so  by  the  com- 
ni6n  law  before.  fSe  thiit,  give  me  leare  to 
My,  tbisrefore  there  b  no  nuA  power  reserred 
to  the  parliament,  to  decbre  any  thing  treason 
tbdt  is  not  treason  before. — 1  most  sat,  it  b  of 
the  bat  oodse^uence,  that  We  shoold  malb  a 
bw  in  a  particular  ease,  to  take  away  from 
him  all  the  liberty  that  belongs  to  a  subject. 
8iMie  gentlemen  talk  of  the  greU  fsTonr  be 
hath  had  at  thbbar:  1  know  not  what  16 
tbink  of  it ;  I  am  sure  you  allowed  the  king's 
ebudSel  such  privileges  as  I  nerer  saw  before, 
and  tliat  was,  to  difor  that  for  evidence  that 
bf  ery  body  acknowledged  was  ttot'so ;  and  I  do 
tool  think  any  body  would  think  11  a  great  fo- 
¥oor  lobe  beard  Id  this  manner,  especially  to 
things  not  in  the  bill. — It  b  said;  every  man 
Indst  ^  aocordiog  to  fab  private  opiniod,  it  is 
net  said  jodj^ent  neither;  the  instiitttcei  that 
have  been  giren  are  df  a  <{ulte  dilforedt  natdre : 
A  man  b  not  to  give  hb  judgment  against  bb 
tdowledge  :  I  think  that  Jndge  onght  rather 
feot  to  have  tried  the  canse  at  all ;  fA  if  \v)k  sit 
here  to  Judge,  we  sit  to  judge  him  aciNrtrdibg 
lo  the  law  df  Cfngbnd,  and  then  We  Vnntt  jndgS 

'  him  according  to  legal  prbof.  WiA  you  iSi 
bpon  a  judgment  tliat  is  not  only  not  tii^  to 
the  rules  of  Westminster- btdl,  but  b  not  tied 
l6  tb^  laws  df  the  land :  an'd  attaint  a  ndm 
Wiiboat  a  legal  trial,  without  Imi  evld^ldrb, 
aVid  upon  one  Witness,  when  the  bw  s^ys,  yon 
MmS  have  two  f  and  after  alt,  say  itb  a  reason- 
nble  proceeding?  I  know  not  how  ft  came 
ibbdt,  that  the  ktt  of  grace  was  passed  ;  it  did 
nek  rise  from  tbb  house;  If  it  batb  any  m 
ednsequence,  tettbem  answ^  for  ft  tifat  We 
Ibecanaeofit.-— They  say  the  gwanment  b 
it  dtdke,  because  the  pldt  bath  not  been  found 
nm  to  the  bottom.  That  b  not  onr  fkuTt : 
Tbb  ttian  hnth  beeh  long  enough  in  cddld^  ;  ff 
bb  titlh  trifled  with  "Wb  gtweramert,  1  bite 


nbn  bafll  iMOM UpM  llMM  $  baiifbbC 
think  there  b  BdHrinir  bi  Ab  nan^  d 
that  eOBaequettcei  m  to  dMke  yen  SMdM  Ihb 
precedent* 

8ir  IFsi.  Sifitkitmd,  Mn  Sfenier)  I  wonM 
netmabbnaeof  anyill  nrfecmdent;  AbAjHW 
thm  present  oecafion,  and  the  neoesb^  af  flid 
kingdem  r^qdired  it,  I  wonhl  make  m  preee- 
dent.  1  am  gbd  the  several  ill  preeeieatn  era 
avoided  in  tbb  case,  4nd  1  wddM  be  bbM  in 
say,  wfaetlicr  tbb  geothmcn  dnffers  or  bo,  no 
man  can  thy  that  be  bath  been  bated  lo  death 
by  Cdnnsel.— 43hr,  1  sbonM  be  as  tender  m 
point  of  blood  as  any  man  ;  but  I  do  Ibinkt  if 
the  safoiy  of  the  king  and  kingdom  b  emteau^ 
ed,  it  is  not  one  privile  tmn  that  we  must 
have  respect  for,  dft  as  to  let  ihe  publie  solfor 
by  it.  1  do  think,  that  updh  Ihb  oeoasion 
tnere  have  so  extribrdinary  ibingn  Imppened 
as  have  hardly  happened  in  former  ngcs  ;  that 
one  who  b  known  to  be  id  a  eonapiracy  to 
bringover  a  Frenob  power  wilbm  Popiah  army, 
lo  destroy  onr  lives  and  liberties,  dfler  bis  trid 
baa  been  deferred  by  hb  eqnivocattiona  and 
pretences  to  make  d  great  diacevery ;  when  be 
comes  to  make  it  out,  he  decnsin  the  bM  of 
your  friends ;  and  tbb  b  only  an  nrtiflcn  to  get 
time  till  tbdy  ctfM  get  the  evidenoe  ont  of  the 
way ;  think,  if  yon  do  not  take  noiicb  ef  it, 
and  let  the  legblative  snpply  that  dcfod,  il 
may'be  of  ill  consequence,  and  mby  encoitrage 
any  one  to  commit  the  worst  nf  mbehMi;  upon 
hopes,  that  if  they  can  get  the  evidencb  ont  ef 
the  way,  they  sball  go  unpaniahed. 

Sir  ir.  WinnikgtoH,    1  abaH   trdnMd  ydd 


but  a  little  while,  it  being  bte ;  bat 
keying  it  is  td  eartrddrdinaiy  nasb,  I  lAttA  give 
my  reasons  why  tbb  bill  oogbt  net  to  be  com* 
mitted ;  for  every  t^ftember  here  now  b  n  jndge, 
And  he  must  take  the  Mdod.  df  tbb  gentleman 
upon  him  in  judgtdent,  either  to  odndemn  or 
aequh  bim ;  and  I  tainst  confess,  I  have  verr 
much  admired,  to  h^ar  that  doctrine  praaebeu, 
that  every  man,  as  be  b  satisfied  in  bm  nrfvub 
conscience,  oogbt  toiudge tbb  man  gtrilty*  * 
desire  to  know  by  What  bntbmity  we  bit  bc^  t 
We  sit  here  and  haVb  b  legbbtivrs  tMi«rflr» 
and  it  b  by  the  king's  eoromsend  we  ttfm/t  tdge- 
tber ;  but  al  tbb  time  we  ate  jndicblly  trying 
tbb  man  for  bb  Iffe ;  and  iberefore  I  bdmMy 
cdMK!^ive>  that  weongbtto^rVMsced  *Sec(tuidbb 
•  allegata  M  probata  ;*  and  for  bny  man  lb  Mi 
private  o|»inion  to  Say  be  i9  |^il^,  he-dtfeklMl 
bet  by  the  eotifftnission  he  silk  bete.  Fertd 
tell  yon  of  the  LancalMre  lldt,  «ir  tbbt  n  man 
Sball  Viot  be  dhdien  btereafter,  teems  to  be  ai^ 
gnment  to  enflame.  but  nothing  totbedticbtbn. 
«— NdW,*«ir,  t  will  humbly  mar  to  ytfbr  ite- 
siderblbn,  and  The  jddg^QlMiJt  of cbn  IkmMe,  ^^^ 
t  think  we  cbnbbt  jndicblfy  ttettdebnttw 
man,  for  I  tmiik  the  qnednbb  nT  edWHAbMI 
tdbethesbmeksof  Ida'llfelteA  Aebltb.-^  "dft 
aJfTde  ifpbn  an  rae  ^ecedttits  ^gdMl  \meM  VM 
mki  bav^be^Vdted,  KiMl  idbubttNit  Mftib  cbc^ 
tfbot^kiV  dkM,  ft  b  in  the  fcgbMtii%  jbtver 
dftbe  rfl^rfounent  tn  Ibdk  'aHcr  ^  Mbrv  df^ 
td^^Qobr;  %dtf  Ifiiltt  MkVkf  tfdsWJbUMi 
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wwnfU  tlirt  mfc  ill  twiBftly fli>Mligi<i  M$ 
ciM,lbrl  wUliiiiiifMyci^flwnte  ef  Wm«> 
miMMfcrolMll,  bM  ttfllNtthc  ricfct  raiaofi  «f*  tiNr 
tMflf ;  fbr  if  it  Iw  raiiMi  in  W€tMAxm»-MI^ 
H  iwiy  b«MlMrp»«NllMt  o«|fhtld  ortfieooM 
«?«ry tliingfx  Bm  whet^aMfgnnhmm  my  ytm 
humvoB  witBflii,  I  |lo  Ml  apprehend  yott  btf  • 
ta*  |too4iticiM«i,  Ami  I  will  gWe  VM  my  ret- 
fMlbrlt^lbr  j#Rniiiltekec«|il.P»rtflr  itp«ti 
bw  piraie,  and  cMuMer  what  he  says  ofMril  W« 
wotily  and  titea  I  io  appeal,  if  yoa  ttk«  what 
be  says  optm  bit  word,  whether  ever  they  did 
know  that  a  billbf  atiaiader  preeeeded  egaiitst 
any  mail  upon  bare  aiimtattoii  f  Ne ;  in  that 
case  yoQ  aboiild  bare  tamed  it  inio  an  impeach* 
meat,  if  the  things  looked  probable,  and  then 
yen  bid  the  witness  upon  oath  )  and  the  an- 
cient method  of  bills  of  attainder  uasd  to  be 
fitat  by  tbe  inpeaebment  of  the  person,  and 
then  to  torn  it  into  a  bill  of  attaiader.^Tben 
see  what  it  is  that  is  insisted  oo  by  the  king's 
iOOQDSel,  and  resiled  in  the  bill,  that  there  was 
a  bill  of  indietmont  found  by  tlM  oath  of  two 
witnesses,  that  is.  Porter  and  Goodman :  Un^ 
der  favour,  I  think  they  are  not  to  be  counted 
as  wHneaaea  in  the  point ;  and  I  oifer  this  as  a 
retaan ;  and,  1  think,  i^is  natural  justies  In  all 
conrta  of  tbe  world,  that  if  a  man  be  accused 
as  a  itaaleibclort  be  bath  tbe  liberty  to  cross-^ 
examine  the  person  that  aocosaa  him.  Now 
we  tery  well  knew,  that  in  case  of  biMs  of  io« 
dietraent,  when  thev  are  found  by  tbe  gmnd* 
Jury,  they  never  adoiit  tbe  prisoner  to  put 
eroas-qtiestions,  because  the  bil!  of  indictment 
is  b«it  tbe  accusation ;  and  if  an  acousittion  be 
eiioiigb,whoean  be  innocent?  Why,  then,  if  it 
be  10,  then  Ibis  oath  that  was  given  to  the 
grand-jury,  is  not  such  an  oath  upon  which  ydu 
tan  put  such  a  value.^-^TbcM,  fitir,  go  to  the 
paper  of  Chodmao,  wbtoh  you  would  read,  and 
«omlder  the  validity  of  that ;  CkiodnMin  being 
How  absent,  tbe  prisoner  bafh  no  opportunity 
to  croas-ezamine  him  i  and  I  beseech  nie  boase 
to  nonsider  the  ill  oonsequenoe  of  it :  Any  ml- 
Disler  of  stale  ukay  conse  ami  get  an  exami- 
natfioo  Mm^  a  justice  of  peace,  o^  aecietary  of 
btate,  and  tbe  mnh  is  conveyed  away,  and  a 
bill  of  attainder  is  clapped  upon  his  bMk,  and 
this  aball  be  read  as  evidence  agelnst  Kim :  He 
SB  hot  half  a  witneas,  and  a  witness  upon  tm 
aecnsilioo,  not  upon  a  trial.-^Then  come  to  sir 
John  ^nwick'e  particular  ease ;  air  J.  F.  is  in* 
dicfeds  itane  is  joined,  aiid  be  hath  notioe  of  bis 
trial ;  end  one  of  the  wimesses  goes  away,  no 
eawtt  can  tell  opon  what  aeoomit  be  went ;  I 
tnny  believe  why,  in  my  |#ivs(le  opmion,  but 
tbatisnotonrjndieiBlkfKlwledge:  Tbeniftinit 
%e  an,  #as  it  ever  knewn,  ibat  vrben  any  man 
%vtM  MIcied,  and  issoe  joined,  becauec  bis 
trial  ^wnadeAyred,  therefore  a  biR  of  attainder 
MBit  be  bmoght  ag^na  him?  Here  are  olols 
wgnimt  the  gofemment,  and  it  easy  be  torty 
may  bi!  taken  np  lor  it's  anil  as  to  twenty,  there 
may  be  two  wttoesaes,  and  the  others  may 
fcase  Ibt  good  tack  to  ba^lnit  aemgle  witneas 
ngdnillliem^  wiHyon  4itfve  aete^l'  attainder 
■fiMM^dbefeBif  H'tbiabndbeeh^etlrn- 
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OTiidMjf  t$9^  wlN#eiw  the  gofefofllani  bad 
been  palfienMiy  oanoemed,  il  Aigbi  bavw 
Weighed  with  yea ;  for  nn  nsan  es0  shew  me 
any  pfeeadem  ef  a  bMI  of  sMainder,  bisl  wbem 
there  waa  open  act  of  bosiUlty,  nr  uMn  ef  great 
rebitM  and  power  wwre  eanteined  toaaibeeri 
tbe  gofetttment  But  what  is  air  J.  P/s  «aae? 
He  IB  n  enstody,  and  Ibe  nhit  k  delMteJ ;  if 
he  waa  run  away,  you  ndi|pft  atill  attpMaa  he 
waa  plotting  agnmit  the  gnvet— lenty  bunmw 
he  was  ied  from  jostiee.  Oamlemen  say  tbe 
government  is  eeoeemed ;  so  it  is  ia  etery  ^ 
leny  and  pattieubu*  tisaaao;  bwt  natal  tbera 
tbeivlbre  be  a  bill  of  attainder  to  punish  itf 
When  there  ia  a  bill  of  attainder,  it  must  bw 
from  ai^  immediate  danger  that  threaleiW  the 
government  established,  that  soefa  a  min  ia  at* 
tainted.  Rut  I  do  not  see  that  sir  J.  F.  bath 
any  of  these  cireumstanoea.  All  men  agree. 
That  this  is  an  exiraordinarr  vray  of  proeeed* 
ing :  Then  tbe  qneilion  i^  Whether  sir  J.  F.'a 
csee  he  extraordinary?  or,  Wlielher  be  be 
more  than  a  eommon  malefiKtor  that  is  in  a' 
wicked  conspiracy  P  I  do  not  eee  that  thia  eaae 
of  sir  J.  P.'s  is  so  extfaordinary,  that  if  he  be 
not  banged,  Uie  gnvemment  a&ust  fail.-^Aad^ 
under  favour,  a  preoedeut,  when  it  ia  onon 
made,  I  know  not  what  lime  may  prodoee 
from  it :  It  may  be,  after  the  death  of  nia  mu'- 
jesty,  that  came  to  restore  our  libertiea,  we  niay 
nave  wicked  membeiUi  hnd  membera  eheean 
as  in  Hen.  nth'a  time.  It  mav  be  the  con- 
dition of  every  anbyect  in  finglano.  The  powee 
of  parliament  we  must  govern  by  rsaeen  aa4 
eommon  justiee;  and  if  there  be  net  an  uigat 
necessity  to  use  this  extraordimurY  reasedy ,  h»* 
cause  it  inay  be  dangerous  to  posterity,  Oioiw* 
lore  I  am  against  this  bill. 

Sir  Tho.  JUtiUim,  The  worthy  gsatleaMm 
took  notice,  that  the  Lancashire  Plot,  and 
some  words  I  used,  were  ueed  only  to  iaflanw  ( 
I  can't  so  well  guem  at  bia  thougbis,  but  I  have 
beard  him  several  times  bring  bin  wile  .«mI 
Gbildren  into  bia  apeedwe,  to  oo  purpoaa  nt  all. 

Sir  Fr.  Winnmgt^n.  I  have  a  wifo  and 
ehtldren,  and  that  gentleman  none;  tbeivlbret 
think  i  sMy  make  uaeef  thattetprcaeioa. 

8ir  TAsb  Arpamos  Mr.  Speaker,  I  bi^ve  al- 
tended  your  debate  witb  the  best  nttention  f 
ean;  aadlbavebeardagivatmanyargnmeiils^ 
and  aeme  very  wiki  ones  too.  1  hope,1iow 
frightAil  soever  things  have  been  opened,  they 
will  not  lead  your  undemtnndiog  out  ef  the 
metboda  amd  iwles  of  justice.  I  will  not  take 
upon  «e  telell  you,  what  is  nothing  to  ibe 
qisation,  as,  that  tieaaon  is  a  vmygraat  orimn, 
or,  tbatehepariiaasenthalli  nn  oalmundeder 
unKeMled  power,  end  are  oat  tied  to  the  mlsft 
ofWoetoninsierliaH^  I  think  that  is  no  paitetf 
Ike  anbjoot  matter  beim  you.-— That  wothmg 
beimds  or  can  *Nadt  llie  fMuAiaanaat,  is  \ 
every  body  deea  admit;  bat  it  is  tbe  r%^ 
plication  of  tbntpower  tvbieb  is  now  to  be  < 
sklered  ef :  For  ye«  asay  jndgetlie  prisoner., 
and  ethers  weU  judge  yen.  iMm  workl  wiH 
judge  yen,  if  yen  <do  aot  apply  ibet  power 
aii^—Fer«y -pprty  I  aMI  ntoid  na  mnrb  ml 
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010  be,  the  nyiap  of  any  tMng^lhek  batb-beea 
•aid ;  and  therefore  I  hope  yoa  Kill  beJiere 
that  my  disooone  most  Jbe  very  short :  But 
tiiat  WMch  does  move  me  in  thif  qtieelioo,  is 
in  short  (his,  that  t  do  not  gt? e  mr  jodfraient 
to  oondemo  any  man  otherwise  tnan  the  law 
direets  hov,  and  npon  what  terms  1  must  gi? e 
it.  If  the  law  bath  said,  that  treason  ia  not 
to .  be  treason,  unless  it  be  profed  by  two  wit- 
nesses, I  am  never  to  give  my  judgment  in  UuU 
*  case,^  when  there  appears  hot  one.--*And  this  I 
take  to  be  the  state  of  the  esse,  not  to  enter 
into  matters  of  precedent  of  attainders ;  for 
those  are  only  instauces  of  so  many  facts  that 
have  been  done.  And  in  all  those  instances 
that  have  been  uii^ed  and  quoted,  when  times 
have  been  sedate  and  quiet,  marks  have  been 
put  upon  tliiem,  as  wss  hinted  by  a  gentleman 
that  spake  very  inseniously  upon  this  subject 
at  the  beginning  of  this  debate ;  I  say,  marks 
have  been  put  upon  them  for  you  to  avoid,  but 
not  to  imitate,  f  take  it,  that  the  law  hath  de- 
termined that  there  shall  be  two  witnesses  to 
the  proof  of  treason,  and  there  is  no  treason 
that  hath  not  two  witnesMS  to  it. — ^There  is  bnt 
one  attainder  that  we  meet  withal  in  sacicd 
history  and  tliat  is  tlie  attamder  of  Naboth  ; 
he  was  attainted,  and  we  know  what  induced 
that  attainder ;  lie  luid  nothing  to  object  as  to 
the  formality  of  the  proceedings  there  was  set 
ap  iigainst  him :  And  though  Jezabel's  letter 
had  disposed  the  rulers  to  deal  by  him  as  they 
dkl,  yet  there  were  two  witnesMs  that  did  ap- 
pear against  him.— I  take  it,  that  two  wit- 
nesses are  requisite  for  the  knowled|re  of  the 
truth,  that  ypo.  may  make  a  right  judgment 
whether  they  swear  right  or  no.  I  will  give 
you  but  one  small  instance  more :  I  must  tell 
you,  Susannah  had  been  but  in  a  bad  condi- 
tion, if  one  witness  or  chxnmstantial  evidence 
wonki  have  made  her  guilty.— A  gentleman 
here  says,  it  is  Apocrypha  :  but  that  which 
weighs  with  me  is,  that  there  may  be  inconve- 
niences on  one  side,  and  there  are  no  inconve- 
niences  on  the  other.  I  know  not  what  may 
be  the  conseqaence  of  thw  precedent,  nor 
where  it  may  bring  you:  I  know  the  conse- 
quence, if  sir  J.  F.  be  not  loecuted  upon  a  bill 
of  attainder';  for  nobody  will  believe  there  is  a 
necessity  fhr  this*  extraonlinary  remedy  to  be 
apptitd  for  an  oAenoe,  a  year  and  a  half  afler  he 
halh  been  iiidictefl  and  arraigned  for  it,  and 
they  roi&rht  have  proceeded  to  his  trial ;  aod  I 
know  not  whether  .it  is  his  (iiult  that  they  did 
not ;  for  it  was  not  in  his  |M>wer  to  prevent  it : 
and  if  you,  upon  every  occasion,  come  to  sun- 
ply  the' defects  of  them  that  are  remiss  in  the 
4povemment,  it  wiH  make  them  more  so. — As 
to  the  matter  of  precedents ;  Why,  it  may  fall 
paU  that  by  this  precedent  an  innocent  man 
may  he  punished,  and  then  we  that  make  this 
frecedent  are  guilty  of  his  bk>od  -,  aod  if  he 
suffer  never  so  remotely,  it  will  be  required  of 
OS,  if  they  proceed  from  this  precedent.  Now, 
if  sir  J.  F.  be  not  executed,  unless  in  a  l^psl 
way,  what  is  the  eonsequenee  of  that?  Is  it 
that  sh-  J.  F.  shall  go  ujsponiahedf    Though 


they  aredeprivicdof  one  fideaco  IhtlwadM 
vaLeit  treason,  he  asay  be  Dimislied  lor  a  mis* 
demeanor,  and  imprisoiied  for  his  life ;  and  1 
had  much  rather  he  did  lai^iah  in  that  <soodi* 
tion,  and  I  am  snrs  it  isniu«h  safer  fbr  yon,  for 
no  incflijDvenieney  can  arise  that  way  ;  and  1 
take  it  that  when  those  that  are  oof  gmdcs 
dispute  which -is  the  way,  we  are  to  take  that 
which  is  the  Mdest — ^Tbe  learned  have  disput- 
ed, whether  this  matter,  as  now  it  is  ehaiged 
upon  sir  J.  F.  be  treason  ;  I  will  not  take  upon 
me  to  determine  it;  they  differ  about  it ;  and 
when  they  cannot  determine  it,  wiU  you  by  a 
question  determine  it  absolutdy  P — Upon  the 
wliole,  there  hath  been  so  much  aaid  by  tbs 
counsel  for  the  prisoner,  and  so  little  said  by 
the  counsel  against  him,  and  so  few  ai^umenti 
urged  sgainst  him,  tliat  I  must  still  retain  tke 
opinion  I  had,  that  there  is  not  evidenos 
eooogh  for  you  to  proceed  upon  this  bill  of  at- 
tainder. 

Mr.  Bofcovea.  Sir,  I  dt^r^  to  |^ve  my 
reasons  for  my  opinion  in  this  omtter. .  J  bars 
nopersonaldisgustagainstsir  J.  P.  Tbegreit 
aifrument  for  sir  J.  F.  against  this  bill  is,  tbst 
this  is  an  extraordinary  proceeding,  and  there- 
fore should  be  sgainst  an  extraordmary  peisso ; 
and  in  the  next  place,  that  it  is  against  the 
rules  of  law.  The  ruhs  of  the  law  ia,  that  there 
muirt  be  two  living  witnesses  :  as  to  that  mat* 
ter,  gentlemen  generally  agree,  that  it  is  witbia 
the  law  of  parliament  to  attaint  people  by  bil 
of  attainder ;  but  tliey  say  they  have  been  oflea 
misapplied  ;  which  1  do  easily,  betieve,  becaoss 
some  have  4ieen  attainted,  and  have  npt  bees 
hesrd;  and  some  have  been  in  tumultuous 
times :  bnt  this  gentleman  hath  had  a  fair  trial, 
and  a  debate  in  this  house ;  but  1  would  fiun 
know,  though  they  confess  bilkt  of  attainder 
may  be,  how  it  ean  possibly  be,  if  the  lawyen 
at  die  bar  say  true,  that  it  must  be  npon  oath, 
and  you  give  no  oath  P  To  say  it  may  begin  io 
the  house  of  lords ;  under  favour,  I  take  it, 
that  a  hill  a||ainst  a  commoner  cannot  begin  in 
the  house  of  lords.  And  if  you  cannot  bare 
witnesses  upon  osth,  you  must  have  as  much 
evidence  as  the  nature  of  the  thbg  will  afford ; 
that  is,  you  must  have  witnesses  to  convioce 
your  consciences  in  the  thing ;  for  if  all  tbif 
great  assembly  are  satisfied  in  Uieir  consciences, 
that  he  is  guilty  of  inviting  an  army  of  Ft eoch 
to  coine  into  England,  I  am  astonhhed  to  think, 
tliat  you  should  not  pass  tliis  bill  against  bim. 
I  think,  as  to  this  witness.  Porter,  they  bare 
not  endeavoured  to  blemish  him  }  but  tbeir 
argument  seems  to  run.  more  upon  Goodman's 
not  being  present.  I  would  know,  if  there  art 
twp  witnesses,  and  I  do  not  believe  them  is 
ray  conscience,  whether  1  can  pass  this  bill? 
But  1  appeal  in  this  case  res  ipta  loquitur; 
the  thing  is  so  pkiio.  How  msny  have  been 
attainted  and  suffered  for  the  same  crime,  tbst 
have  ackoowledffed  sir  John  Fenwick  to  have 
been  present !  There  were  several  men^bers  of 
the  house  scot  to  examine  sir  John'Fremd  aod 
sir  W.  Ptekyns  in  Newntei  and  ih^y  w.ere 
sept  with  this  intentioo,  mi  the  hofm  wooM 
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iotercede  with  Cbe  king  fur  a  pardon  for  tliein, 
if  tliey  discovered  the  full  of  the  plot  (it  was 
not  the  death  of  sir  W.  PnrkyDsand  sir  John 
Fretnd  that  was  aimed  at,  but  the  presenratioD 
of  the  public) ;  and  when  thev  were  es^amined, 
they  did  acknowledge,  that  ihey  were  pri?y  to 
the  cailiDg  in  of  the  French,  and  that  sir  W. 
Parkyns  was  to  Iiave  a  troop  of  horee ;  there 
was' to  be  2,000  liorse:  but  he  would  notre- 
deem  his  own  life  with  the  blood  of  others, 
^ow  I  do  take  it,  that  there  is  evidence  against 
sir  J.  F.  sufficient,  in  a  parliauoentary  way,  to 
attaint  hink. — ^The  gentleman  says,  the  con- 
sequence of  throwing  out  this  mil  would  be 
iiothiog,  and  that  sir  J.  F.  is  a  little  man :  1 
agree  he  is,  but  ii  is  the  consequence  of  bring- 
iofi:  in  a  French  army  that  is  to  be  consider^. 
Would  you  pave  the  way  for  them  to  come 
over,  and  make  their  entrance  easy  f  I  hope 
the  people  of  England  are  concerned  in  tue 
case,  as  well  as  their  wives  and  children.  If 
YOU  let  htm  go,  what  will  be  said  ?  1  have  not 
neard  one  say,  that  he  believes  he  is  not  guilty  ; 
there  is  none  but  think  him  guilty ;  and  yet 
will  you  let  him  escape?  What  encouragement 
will  this  be  to  your  enemies  f  He  hath  not  de- 
nied tlie  matter  himself:  nay,  he  hath  not 
brought  one  gentleman  to  vindicate  him,  that 
he  is  a  man  of  a  behaviour  not  to  be  believed 
to  be  guilty  of  such  a  thing,  which  was  done  in 
other  trials.  I  desire  you  would  consider  what 
the  French  king  said  of  his  brother  king  James ; 
howj  could  he  think  to  bring  in  popery  with  a 
protestant  army  ?  I  am  sure  the  bringing  in  of 
a  French  army  must  be  fbr  the  destruction  of 
Ae  people  of  England,  and  the  prote^nt  re- 
ligion, and  will  bring  your  people  to  go  in 
wooden  shoes.  It  is  the  example  of  this  thing 
yon  are  to  consider.  It  was  said  at  the  destruc- 
tion of  Carthage,  that  the  commonwealth  was 
always  to  be  mmded.  I  thiuk  yon  ought  always 
to  be  mindful  for  the  preservation  of  England ; 
and  I  believe  he  is  guilty,  and  I  am  therefore 
for  the  bill. 

Lord  Digby,  t  shall  trouble  you'  but  with  a 
word  or  two.  1  suppose,  as  long  as  we  act  by 
the  known  rules  of  justice,  and  the  laws  of  our 
land,  we  shall  not  need  to  fear  any  censure  in 
our  own  kingdom,  or  any  where  else ;  but  it  is 
a  very  uncertain  thing  for  gentlemen  to  be 
judges  in  the  case  of  life  and  death,  without 
any  rule  to  walk  by  ;  a  great  many  will  not 
allow  us  any  rule  at  all :  I  always  took  our  rule 
to  be  tlie  law  of  the  land,  and  that  even  our- 
■etvos  are  bound  by  the  laws  our  ancestors 
have  made,  until  we  think  fit  to  repeal  them ; 
and  I  am  confirmed  in  this  case  by  one  parti- 
cular argument  from  ttie  bill  of  treason  that 
passed  last  sessions,  in  which  there  is  a  clause, 
that  it  should  not  extend  to  futui-e  parliaments. 
The  only  argument  for  exercising  of  this  power, 
is  the  extraordinary  case  of  this  gentleman. 
When  a  gentleman  speaks  of  the  power  of  par- 
liament, I  take  it  to  be  the  just  power  of  par- 
liament :  1  think  a  man  may  say,  a  parliament 
cannot  do  what  they  cannot  justly  do.  But  all 
gentlemen  allow,  that  this  power  ought  not  to 


be  exercised  bat  in  an  extraordinary  case  where- 
in the  government  is  nearly  concerned.  I 
believe  very  few  but  thiuk,  tuat  if  it  hnd  not 
been  for  the  vindication  of  some  particular  gen- 
tlemen we  never  had  had  this  matter  before  us ; 
and  then  1  will  leave  it  to  gentlemen  to  consi- 
der, if  the  government  can  be  in  so  much  dangcc 
if  sir  John  Fen  wick  does  escape  ? 

Mr.  Brotherton.    Mr.  Speaker,  I  perceive 
the  question,  Whether  this  bill  shall  be  com- 
mitted, arises  very  much  npon  a  supposition. 
that  seems  to  be  granted,  that  there  is  no  other 
law  to  try  this  person  by  ;  and  it  hath  been 
hinted,  tuat  before  the  statute  of  Edw.  p,  ono 
witness  was  sufficient :   Now,  if  I  shew  you 
that  .here  is  a  law  in  being,  and  hath  con- 
tinued for  several  hundred  years,  whereby  a 
man  may  be  tried,  and  that  by  one  witness,  1 
think  it  is  something  that  hath  not  been  spoke 
to  yet. — Sir,  I  ground  my  reason  and  optnio'n 
upon  the  authority  of  the  law,  apd  upon  the 
historians  of  all  times,  who  affree  in  the  thing, 
and  come  down  to  my  lord  Coke,  which  it 
printed  by  authority  ;  and  he  is  express,  that 
where  there  is  hut  one  witness  (be  treats  of 
what  witnesses  are  necessary,  and  lie  tetls  you 
two  witnesses  were  required  by  the  common  law 
of  treason,  if  the  person  was  tried  by  a  jury  ;) 
but,  says  he,  if  there  be  but  one  witness  mease 
of  treason,  he  shall  be  tried  before  the  constable 
and  marshal.    And  in  treating  of  the  statute 
of  Hen.  8,  which  does  appoint  liow  treason  be- 
yond sea  shall  be  tried  ;   says  he,  that  is  only 
where  there  are  only  two  witnesses ;  but.  if 
there  is  but  one  witness,  he  shall  be  tried  befof>e 
the  constable  and  marshal ;  because,  says  he, 
the  statute  of  Hen  8,  does  not  take  away  that 
trial  before  the  constable  and  marshal ;   and 
for  that,  Sir,  there  are  several  precedents  in 
this  case,  of  persons  that  have  been  attainted 
by  a  court- marshal ;  and  if  the  accuser  was 
▼anquished,  he  was  to  suffer  the  same  judg- 
ment the  defendant  was  If  he  was  found  guil- 
ty.    I  am  upon  a  gentleman's  life,  and  never 
was  so  before,  and  desire  to  be  never  so  again ; 
there  have  been  several  precedents,  I  say,  in 
tJbis  case,  and  my  lord  Coke  is  express  in  the 
point ;  and  I  desire  any  gentleman  to  shew  xae 
any  law  that  hath  repealed  this.     In  case  i^ 
murder  ;  suppose  a  man  be  wounded  upon  the 
land  and  die  upon  the  sea,  and  I  could  shew 
several  cases  where  the  common  law  cannot  try 
a  man  by  jury,  but  he  shall  be  tried  by  the  cus- 
tom of  merchants  before  the  statute  of  Edw.  6. 
If  a  man  was  wounded  in  one  country,  and 
die«l  in  another,  he  could  not  be  tried.    That 
which  I  aim  at  is  to  shew  you,  that  though  the 
common  law  should  fail, yet  they  need  not  coine 
with  a  bill  in  this  case.    If  two  Englishmen 
beyond  sea  fight,  and  one  kill  the  other,  it 
cannot  be  tried  by  the  common  law  ;  bow  then 
shall  it  be  tried  ?  It  must  be  tried  by  the  ooort- 
marshal.     It  was  sir  John  Amesley'scase  in 
Rich.  2d's  time;  and  Wells's  case,  and  lord 
Herbert's  case  in  H.  6th's  time,  who,  there 
being  but  one  witness,  was  accused  before  the 
constable  and  marshal. — [Mr.  Brotherton  was 
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bcreinlenimled  by  tbe  grett  anm  ttie  boo^e 
laade  upon  toe  oovelty  of  the  afgi^iieot,  and  did 
jiot  go  on  further  wiih  it] 

Mr.  Ftigei.    Sir,  I  alteoded  to  ^e  ddMte  of 
Oitt  day,  aad  have  not  iiitlierto  troubled  you 
Qiyseif;  beoauae  I  did  elrpeot  |o  be  better* in- 
formtd  by  this  debate.    I  think  tbe  aubetance 
of  the  debate  of  this  day  batb  been,  not  ao 
inocb  to  a  heir  us  by  what  rule  we  are  to  go,  as 
to  shew  «s  that'  we  have  au  rule  to  fo  by  but 
our  jotlgmeots.    Sir,  I  oe?er  had  toe  hoooor 
to  sit  in  jiarliaqieu^  before  thia  tiine«  ftnd  there- 
fore canoot  ^uote  precedents  of  what  hatb  been 
done  in  ibifDer  paniameats ;  others  have  taken 
a  great  deal  of  pains  to  4>€w  you,  that  it  is  in 
the  discretion  of  geotleooeo,  and  they  ane  onJy 
to  he  satisfied  in  their  conadences.    I  ahi  not 
load  to  hear  ooyaelf  apeak,  and  tberafore  I  hope 
1  shall  be/avpucably  hcard.at  this  time;  and  I 
do  think  1  have  tlie  more  reason  to  speak  tt 
this  time,  from  sometbicig  that  fell  firom  a  very 
bonourible  jgentleman.at  the  bar :  If  I  do  mb- 
repeat  him,  i  hope  he  will  excuse  roe,  for  I  do 
not  do  it  with  «n  ill  design:  But  I  think  his 
words  were  to  this  effect ;   Uiat  he  did  not 
know,  but  if  it  was  known  in  the  .country,  that 
{j;enUeoien  did  giTe  their  judgment  against  pass- 
ng  of  this  billy  it  n^ght  hinder  the  election  in 
future  parliaments.    Sir,  since  there  seems  to 
be  so  great  stre^a  unon  our  determination  in 
this  matter,  I  houei  may  at  thb  time  fthew 
you  my  reasons  mtr  I  caonotcomeup  to  agree 
m  this  Dili ;  and  I  sna|l  suhniit  it  to  them,  whe« 
tber  they  will  do  m^  the  honour  to  phuse  4|ie 
ilgainf  J  mM«t  jBOofesas  1  do  think  thia  is  as 
nice  a  oa&e  as  I  ,can  pretend  to   gi?e  my 
opinkm  ip.;  apd  as  it, is  ao,  I  shall  desire  tbe 
best  assurance  of  the  truth  of  this  matter, 
before  I  ^^ive  my  opioiop  fpr  the  passing  of 
this  bill.— S^ir,  von  h.a?e  had  before  you  one 
erideocie :  .1  wifi  admit  him  to  be  aa  much  as  a 
«ngte  evidepce  can  be:    as  to  the  paper  of 
Ooodoum's  «:tainio^on,  I  have  heard  that  apd 
Other  matters  too,  which  I  shall  not  repeat. 
But  I  do  remember,  that,  in  the  debate  of 
yesterday,  it  jras  not  insisted  on  to  be  evidence : 
and  if  not  so,  I  shall  only  take  the  matter  aa 
depending  before  you  upon  one  evidence  only. 
— Bir,  it  IS  true,  I  believe  this  house,  as  to  its  le- 
gislative  prooeedii^g,  is  not  tied  by  tbe  methods 
.of  iuferior  courts:  but  I  hope  i  shall  be,^- 
.CMsed^  if  in  the  methods  of  prosecution  and 
jcoovictioii  of  olCenders,  fSier  they  have  been 
nreacrilwd  by  the  wisdom  of  the  parliament,  1 
irape  f  shall  be  ezQBsed,  if  I  believe  this  house 
jcafinot  take  %^^y  ftuy  person!s  life  upon  leaa 
avidence  tbao  icSarior  comts  oouhl  do. — And, 
ISr,  f  shall  wA,  enter  into  any  verv  long  rindica- 
tioa  of  myself,,  aod  nay  sea)  an«i  willingness  to 
aerve.  the.gov^roip^nt ;   f  never  was  employed 
IB  any  other  governmctnt ;   aod  I  think  my  ac. 
ttiius  have  been  such  thi^.pobqdy  can  instance 
in  any  one  thing  that  tiath  looked  otherwise ; 
and  when  1  have  saj4  thi^i  T  shall  trouble  you 
00  farther  about  that:  but  there  batb  been  so 
much  stroM  laid  i^pontbis  bill^  that  wboaoevar 
jipeaks  yftiqat  i^^^moa  ifi  ^e|k  tipim  Jhe 


gov^ntvent;  becaoae  it  is  said,  the  panmg  «f 
It  is  ao  necessary  for  the  anpport  of  the  ffo^em- 
moot.  And  I  was  the  more  wiltiiig  to  offer  yoa 
my  reasons,  because,  as  the  nature  of  this  de- 
bate has  been,  I  cannotsatisfy  myself  where  my 
judgment  aod  opinion  shall  rest :  for  if  it  be 
aa,  thai  you  are  not  tied  to  have  as  mock 
evidence  as  inferior  courts,  and,  as  they  tsy, 
one  evidence  ia  enough,  and  my  judgment  is  to 
be  guided  by  papers ;  then  they,  without  toy 
evidence,  may  be  enough  to  satisfy:  aod  if 
you  take  i^p  with  less  evidence  than  bferior 
courts,  I  cannot  come  to  deelare  how  little  eri- 
dence  majr  take  away  a  man's  lif^. — As  to  tbe 
jirisoner,  I  know  him  not ;  but  I  tbii^  this  bill 
18  for  all  that  he  hath  to  lose,  and  b  for  aH  the 
best  Englbbmso  can  lose  upon  the  Jibe  occt- 
sion. — sir,  I  shall  be  rery  tender  in  giving  my 
opinim  for  the  bill,  unleas  it  vraa  very  dnr  to 
me  that  it  was  reasonable.  Truly,  t  bsve  beard 
very  little  of  tbe  whole  plot^  or  of  thb  maUer 
that  hath  been  examined,  or  for  which  ethers 
have  been  ezechled ;  my  life  haabecn  geoenlly 
in  th<B  country,  and  1  have  not  had  the  curiosit  j 
to  buy  the  inds ;  and  as  tlib  b  tbe  4rrt  pcnoo 
that  nath  been  called  before  aae,  to  give  my 
judgmept  on,  f  hope  I  may  be  eanrused  for  tak- 
ing this  liberty,  upon  such  evkleooe  aa  appears 
before  us,  tu  tell  you,  I  cannot  give  my  oouMat 
to  this  bill. 

Sir  IT.  Lomiher,  Sr,  yoo  have  bad  a  very 
long  debate  in  this  hoMse,  and  long  discooise 
from  the  bar;  and  though  the  .oonnscl  was 
directed  that  they  should  not  dispute  the  privi- 
leges and  authority  of  thb  house,  yet,  as  far  ai 
my  judgment  carries  me,  their  vrhole  disooonse 
was  against  it;  and  moat  of  the  scntleinca 
that  have  spoke  against  the  bill,  it  Mth  been, 
because  it  hath  not  been  adequate  to  the  pro- 
ceedings in  TVestmmster-ball,  becanse  theie 
hath  been  but  one  wimess.  Sir,  if  there  had 
been  two  witnesses,  thb  boose  had  not  beeo 
troubled  with  it :  it  is  a  caae  of  a  very  Atra- 
ordinary  nature,  and  so  required  ao  extraor- 
dinary  proceeding, — It  hath  been  qncstiooed 
by  some  gentlemen.  Whether  ene  witness  be 
sufficientin  thb  cascor  nof  Which  1  wonder 
at,  since  a  great  inany  haTo  been  convicted 
upon  his  evidence,  and  every  one  of  them  has 
confessed ;  which  shews  it  to  be  a  ootorioos 
truth. — ^There  b  another  inference  they  draw 
from  the  proceedings  here:  becanae  a  gitat 
many  of  tnoae  pre^dents  of  attainders  nave 
been  retersed,  and  those  with  notes  of  \^* 
nominy.  If  they  did  consider  the  times  tbey 
were  made  in,  and  the*  times  they  were  re- 
versed in,  there  might  be  a  great  deal  of  cause 
fQr  it:  we  find  that  it  was  contrary  ftctions 
that  reversed  tbem,  and  that  makea  it  never 
the  worse.  And  truly.  Sir,  I  do  joot  know  bst 
where  circumstances  are  ao  notorious,  hut  they 
are  tantamount  V>  a  second  witness,  aa  1  .bave 
heard  in  'Westminster- hall,  and  in  cases  of  life 
too.  If  a  nan  be  murdered,  and  two  in  a 
room,  and  one  cooiea  unt  with  a  htoody  ajro"!* 
the  law  doea  prcmima  that  moD  munfered  bis, 
flH>qg|i  thm  b  ^a  jptutioalar  avidanoe  thpt  be 
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murdered  biiDybatonly  this  ctrcamstence ;  and 


Set  the  man's  life  ia'conoerned  in  that  ^.»^. 
0  that  upon  the  whole,  it  appears  to  me  that 
beisgiiilty,  and,  I  tliink, nothing  can  be  phuner. 
*»Tbere  is  another  circumstance,  that  he  fled 
ibr  it ; .  and  that  is  a  presumption  of  a  man's 
9ttik:  ibramanlosesllis  goods,  if  he  flies  ibr 


Mr.  Harley.  It  would  be  rerv  unreasonable 
and  impertinent  to  troiAle  yon  lonfir  after  such 
a  debate:  1  shall  avoid  repetition  of  what  bath 
beensomstod  to  you  much  better  from  other 
persona  man  wooid  hare  been  fttrai  me.  I 
•wn  it  is  a  case  of  great  oonoem,  and  it  is  my 
misfbrtilBe  thai  1  sboold  ever  sit  upon  a  thing 
•T  this  nature;  but  I  will  dischaq^  my  con- 
scienee  always,  and  give  what  moments  ocenr 
to  me,  why  I  am  a^dnst  this  bill.  Gentlemen 
bave  been  pleased  in  their  arguments  to  enter 
upon  the  debate  of  your  power  and  authiirity, 
and  have  made  tli4t  a  jikrt  of  their  argument : 
but  I  think,  with  submission,  we  need  mot  dis- 

Cte  that  «C  all :  It  is  admitted,  that  there  have 
m  bills  of  attainder  passed  formerly,  and 
^eor  antherily  is  not  under  dispnte ;  Ibr  the 
legislalive  in  all  nations  have  a  power  lodged 
in  them,  for  tfaesafcfjr  of  the  whole.— Bat  your 
proper  enquiry  is.  Whether  this  is  such  a  case 
as  you  ought  to  ezevpise  Ibis  extraerdinary 
power;  omne  rtgnum  M  graviore  regno: 
Though  you  have  ibis  absolute  authority,  yet 
k  is  to  be  executed  by  the  rulew  of  reason,  and 
by  the  rules  (for  such  there  are)  of  eternal  jus- 
tice ;  and  I  look  upon  this  as  one  that  is  invio- 
lable, that  no  man  can  forfeit  his  life,  in  sueh 
a  case  as  tbia  is,  without  two  witness.  1  must 
adhere  to  that,  because  I  have  heard  nothing 
in  this  debate  that  can  make  me  quit  that 
maxim :  And  it  is  such  an  ancient  hnd-marfc, 
that  I  will  ne»er  draw  a  curse  npon  me,  and 
my  posterity,  for  removing  of  it  I  beg  leare 
that  f  speak  with  this  eamestncasto  you.— Gen- 
tiemeo  have  beea  pleased  to  make  il  part  of 
their  arguments,  the  great  danger  the  govern- 
ment isin  if  this  bill  does  net  succeed. — I  will 
not  use  many  words,  but  I  think  thai  argument 
ought  not  to  betaken  in  the  gross,  but  to  be  ex- 
amined. Whether  this  aigument,  of  the  hazard 
•f  the  government,  is  of  equal  poixe  far  you  ta 
bieak  Uie  eternal  rules  of  justiee  ?  1  won't  quote 
the  case  before ;  every  gentleman  knows  it, 
(though  there  was  twu  witnesses  in  that  case  te 
put  an  innocent  person  to  death)  where  it  ip 
mved,  the  Romans  will  come  and  take  our  state 
nod  nation :  But  with  how  much  reason  that 
was  ufged,  every  body  knows;  ahd  how  iar 
Ihe  government  is  now  in  danser.  Let  us 
Msider,  Is  this  gentleman  out  ofyour  power  f 
Is  the  government  in  danger  of  a  man  that  is 
jear  prisoner  f  Is  he  in  open  rebellion  against 
yen  P  If  this  hiw  docs  not  pass,  if  yoo  have  not 
your  hands  in  his  blood»  is  he.  not  under  the 
fower  of  the  law  P  Did  not  he  tell  you  so  bim- 
mIfP  Bftry  gentleman  onyht  to  have  a  goal  for 
Ae  govemoMnt,  and  Lwahitwas  visible  in 
^mytbfnMlse;  but  if  that  be  ao^  give  ua  leave 
also4s  apadiwiibceaUbr  our  GbarMr,  and  aooknt 
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constitution.  The  argument  is  tomed  two  wa  vs : 
On  one  side  you  are  told,  tliat  this  probaaiy 
may  make  bim  confess  something;  and  by 
others,  he  is  to  be  made  an  example  of  punish* 
ment  Tliis  is  the  first  beginnmgofmbiU  of 
thb  natnre :  but  the  same  reason  that  leads  you 
to  this,  roust  lead  you  to  all  the  rest :  The  mroo  , 
reason  that  is  urged  for  this  bill  to  make  him 
confess,  will  lead  you  to  bring  in  a  bill  to  mako 
him  a  good  eyidenee :  this  evieTy  body  must 
alkiw  to  be  the  consequence  of  it. — ^How  doai 
this  bill  come  beibre  yoo  ?  It  comes  before  yea 
upon  a  Tiilainous,  scandatous  aspersion  of  boom 
ffreat  men ;  though  I  know  them  Oot  all,  yet  I 
nave  a  great  value  ibr  them,  and  I  would  makn 
their  case  my  own :  but  if  tbey  were  the  nearest 
relations  I  bad,  I  would  be  against  this  bill  o'paa 
their  account ;  and  let  any  one  examine  the 
reason  of  it.— Sir,  I  will  not  run  into  preot* 
dents;  but,  only  because  it  bath  been  toM  you, 
that  the  precedents  were  made  in  one  re%n  by 
One  ^ion,  and  then  the  attainders 'Were  re- 
versed In  another  reign  by  another  Ibetian; 
There  is  one  occurs  to  my  mind,  which  halli 
been  touched  at,  and  b  at  least  of  mstraetion  to 
me.  There  was  a  case  in  Ed.  3'e  time;  Ihcra 
was  the  deposition  of  a  king,  a  king  barbarously 
miurdered,  and  his  son  upon'  the  tlirone ;  ana 
there  was  the  notoriety  ot  the  fact,  for  which  a 
great  roan  was  attainted  in  his  son%  reign,  lawl 
no  different  title ;  and  Ibur  years  after,  a  bill 
was  brought  in  against  the  earl  of*  M lirch :  And 
one  of  the  articles  against  bim  was,  that  bo 
had  procwed  that  attamder  of  that  nobto  lord, 
under  pretence  of  some  tetter,  or  piper,  thai 
was  signed  by  him ;  which,  if  it  was  so,  mytf 
the  record,  was  no  evidence.— I  my  this  be- 
fore gentlemen,  to  shew  them  bow  tbtOgs  havo 
tum«l,  and  precedents  that  have  been  made 
very  unanimously ;  but  in  bad  timee^have  beeft 
turned  to  shed  tne  best  Mood  in  Eoglaiid.  It 
grieves  me  to  my  soul  to  hear  of  Mr.  Coniiah, 
whose  attainder  you  bare  revcvaed,  to  -bear 
that  quoted  as  a  precedent  in  this  boose  t  It  h 
not  whether  two  witoesses  be  the  mWof  Wesu 
mioflter-baO,  it  is  the  rule  of  right  reason;  and 
it  ia  a  maxim  in  your  law,  make  what  law  yoa 
wilt  against  the  hiw  of  God,  it  Is  vomI  :  And  thia 
is  the  law  of  God,  and  right  reason.— You  moat 
provide  for  the  government;  and  when  yoa 
cannot  do  it  by  course  of  law,  then  armies  must 
do  it,  when  tlie  courts  are  shut.  I  hope  gen- 
tlemen will  not  put  a  hard  construction  upon 
what  I  have  said ;  1  have  done  it  to  discharge 
a  ff<M)d  conscience. 

Mr.  CAoac.  of  the  Exch:  Sir,  I  am  fbr  tho 
commitment  ot  this  bill,  because  in  roycon- 
aoience  1  think  sir  John  Fenwick  is  guilty ;  and 
because  1  think  the  power  of  parliaments  mar 
interpoae  m  this  matter:  Aod  if  they  have  aucb 
a  power,  1  thmk.they  inay  jostly  exeraise  it  hi 
thwcaae.  Gentlemen  aay,  they  will  not  diapoto 
the  power  of  psnrliament ;  and  yet  in  their  argu* 
menu  tfaev  tell  us,  we  are  not  to  prooeed 
otherwiae  than  according  to  the  fbrms  oflnferioc 
coorto.  And  if  the  parliiiment  b  not  to  pro* 
cced  without  two  wito^Mi  in  llfo^oaat  of 
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«4iD,  sfif •  me  Imt6  to  say,  there  is  no  rooiB  left 
fiir  a  bill  uf  attaintier,  uoleaa  you  will  taVe  Ilia 
busiMss  ot  inferior cpurtaupMD  yourscWea :  And 
I  am  coofidet)t,feveral  gentlemen,  if  there  were 
%wo  n  itaeMea,  wouid  imo  it  aa  ao  arp^ument, 
what  bave  you  to  do  with  it  ?  Refer  it  to  the 
anitnarv  coucta  of  juatice ;  and  1  am  aure  that 
WOuHl  be  very  reasonable.  But  I  do  Ihiuk  that 
IMrliameots  bate  that  power,  and  they  have 
always  used  it ;  and  1  lielieve  it  is  for  the  ad* 
tanlage  of  your  constitution.  The  inferior 
fiourts  are  to  go  by  the  letter  of  tlio  law  ;  and 
vboefttr  can  a? oid  that,  ia  to  escape  punish* 
feoent  diere;  but  the  legislatife  is  not  to  be 
dallied  with :  Aud  if  the  ofienoe  be  of  that  «a- 
tare*  that  iofertor  courts  cannot  reach  it,  they 
«an  ^  beyond  all  forms  to  preserre  the  go?erii« 
Mnt  This  thoY  bare  done,  and  ujion  tliat 
pdnciple  you  ait  licre.  Was  it  by  the  forma  of 
common  justice  bdow,  that  you  declared  the 
Ibrone  to  be  vacant,  and  king  William  to  be 
lawful  king  ?  Is  it  upon  the  ordioary  rules  of 
%Ve8tminater-hall,  that  his  title  does  depend  f 
No,  it  dependa  upon  ihia  maxim,  that  the  par> 
liameat  or  JSpglaod  are  intrusted  for  the  whole, 
and  may  constitute  a  government  for  the  pre- 
aervalieii  of  the  whole.  Aod  upon  the  same 
right  principle  thai  1  gave  my  vote  to  declare 
liim  r^hlful  and  kiwful  king,  by  the  same  prin- 
ciples I  declare  his  enemies  to  be  traitora^ — 
You  are  told  here,  it  is  according  to  the  law  of 
fsod  aod  nature,  thai  there  must  be  two  wit- 
«essee  iu  eases  of  treason :  I  do  not  pretend 
^ludi  ekiU  in  other  parts  of  the  workl,  1  tliink 
k  is  our  particular  happinesa  to  have  this  way 
of  trial  i  1  think  in  any  otiier  part  of  the  world, 
if  he  bad  dtait  thus  with  the  government,  be 
VtNikl  have  had  another  oMoner  of  proceeding 
agiiast  bim»  than  to  be  oondemned  by  king, 
Iprds,  and  commons;  But  that  is  your  constitu- 
tion, but  it  does  not  hold  in  other  parts  of  the 
workl.«^4Some  gentlemen  lay  the  stress  oflbeir 
argument  upon  the  ill  consequeiice  it  may  have 
m  another  reign:  1  vronld  avoid  ill  cooee- 
qoences  iq  another  r^gn  as  much  as  I  could; 
but  oar  immediate  care  is  the  nreserving  of  the 
present  oonstitutioo.--But  il  gentlemen  are 
apprehensive,  that  by  such  an  example,  if  king 
Jsmes  should  return,  others  may  be  punished ; 
if^vve  may  judge  what  he  would  do,  by  what  he 
bath  dune,  he  would  go  another  way  to  work  ; 
if  be  came  tp  London,  he  would  proceed  as  his 
party  did  at  Dubiiu,  and  attaint  all  the  pretcs- 
tants  in  one  common  bill ;  that  is  the  preeedeni 
he  hath  set,  and  he  will  follow.  And  therefore 
10  ordm'  to  prevent  that,  and  in  order  to  punish 
Qur  enemies,  and  to  preserve  our  ooustftulion 
and  prerogative  of  parli^iroent  in  all  points ;  and 
because  I  am  convinced  in  my  conscience  he 
W  guilty,  i  ahaW  give  my  oonoorrenee  lor  ooM'* 
mitment  of  this  bill. 

CoK  GranioUt*  iSir,  I  would  not  {resume  to 
trouble  you  at  this  time  of  night,  was  the  do- 
b«te  upon  a  less  subjeot  than  it  is;  but  aioce 
yon  are  going  to  pronounoe  j^u^gment  in  a  case 
of  Ule  and  death,  and  that  this  house  is  above 
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every  gentleman  is  to  iod  out  privata  ndefl  ta 
walk  by ;  the  rule  that  I  shall  take  to  is,  that  I 
would  deal  with  sir  John  Fenwick  ss  1  would 
have  mankind  to  deal  with  mo :  if  I  was  in  aif! 
John  Fen  wick's  place,  spd  were  indicted  oC 
high-treason,  and  were  not  alk>wed  any  trial* 
nor  the  bene6t  of  making  my  defence,  aceordinff 
to  the  known  laws  of  the  (and ;  1  shonkl  think 
my  blood  unjustly  spilt,  let  me  bene? er  sagfiilty. 
— ^The  laws  are  what  are  set  up  for  the  ££rnce 
of  every  man ;  and  when  once  we  break  througli 
iliem,  whatever  our  end  may  be  at  that  time« 
and  though  it  may  in  some  manner  seem  to 
justily  us,  because  it  is  to  come  at  an  ill  man  ; 
yet  pray  consider,  the  best  of  men  may  be 
come  at  as  easily  aa  the  worst  of  men.  Ami 
n  hat  makes  me  ciuitious  is,  that  my  hands  are 

fuiltless  of  blood  yet,  and  1  will  Uik^  care  hoar 
begin  to  dip  tham  in  it.  Aud  thet  which  will 
make  me  cautious  in  any  ease  of  this  nature  is» 
vhat  I  read  in  the  story  of  the  late  time,  that 
when  once  a  set  of  people  had  begun  to  dki 
their  hands  in  the  blood  of  my  lord  ^itrafibnl* 
nothing  wouM  quiet  them  till  they  had  stained 
tlieir  bands  with  royal  blood.  The  lawa  ar^ 
the  common  defence  between  the  king  and  the 
people ;  but  the  king  ia  safest  when  the  lawa 
are  must  strictly  observed. — I  shall  not  pretemi 
to  talk  of  your  power,  which  hath  no  other 
bounds  but  your  justice  and  discretion j  and 
what  yon  thmk  ao,  will,  1  hope,  meet  with  ap- 
probation abroad.  And  in  this  case  I  shall 
always  be  against  what  is  called  a  trial  to-day : 
But  1  do  not  think  it  any :  for  1  do  think  we 
sre  an  unfit  court  to  determine  thw  matter; 
We  sit  in  so  many  capacities,  it  is  hard  to  dis- 
tinguish in  what  capacity  we  are  here :  some 
are  accused ;  it  is  hard  to  be  aocuaed,  and  to  he 
a  judge  at  the  aame  time.  I  arosurip  I  am  aa 
9iuch  concerned  as  if  I  was  accused  myself; 
and  it  is  for  my  ionoceaae  and  lionour  tbal  I 
think  myself  bound  tu  speak  agsinft  this  bill. 
For  as  no  resentment  shall  make  me  do  unf 
thing  that  is  unjust,  so  I  fear  nothing  that  he 
oan  say :  and  I  will  never  ^  about  to  stop  bis 
evidence,  by  cramming  a  bdl  of  attaimler  down 
his  throat. — ^Besides,  it  is  an  unit  thing  for  any 
gentleman  who  is  obliged  to  be  of  counsel  for 
the  king ;  it  is  hard  for  him  to  be  so,  and  sit 
here  as  a  judge:  I  think  also  to  proceed  ia 
this  manner,  is  a  disrespectful  thing  to  the  king^ 
himself;  for  in  this  case  you  tuqi  the  throne 
of  mercy  into  the  seat  of  jtidgment.  The  kiogi 
who  ahouM  have  all  the  ways  to  ingratiate  bimn 
self  with  his  sul»iects ;  you  makel|im»  by  llue 
proceeding,  to  pronounce  the  saolsaee  hiegi* 
self  upon  the  lite  of  a  subject ;  and  it  is  bant 
to  offer  a  bill  to  the  king  in  such  a  mapner,  br 
which  you  eUige  bim  either  to  r^eot  it  (wbicn 
was  always  looked  upon  as  an  hardebip)  or  te 
pass  sentence  upon  this  gonllemftP«  Which  |ier-' 
Imps  his  graeious  temper  and  bis  mavey  mke 
hiin  averse  to.^Sir,  it  is  too  late  to.  give  yeii 
other  aiigumeetst  you  have  heard  a  grsal  miuiy 
better  than  I  can  give:  butllbijiktbSibillifuiif? 
jest  ie  itself,  and  daagarooi  in  iU  o«Qasi)neeee|» 
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Sir  Eethcft  Cf^i.  Bir,  I  did  hOi  tbiok  to 
CTMiMe  yoo  in  tlm  dHnte,  but  ooly  for  the 
angfuimnts  that  ha7(»  been  aMd  by  winie  that 
«pak«  lately,  who  aeem  to  lay  a  |p^t  load  upon 
taeo,  accordiD|;>  as  they  gtre  their  rote  in  tlita 
matter,  bebanite  it  is  in  relation  to  the  blood  of. 
•  man.  I  have  conriderMl  the  point,  I  hope, 
vith  as  much  eantion  as  any  man  within  these 
oralis,  and  hope  to  art  with  as  strict  a  consct- 
eooe  as  atij  man  whatfoever ;  ami  shall  be  gflad 
to  be  iolormcd  from^bose  gentlemen,  that 
hare  laid  the  stress  so  hard  opon  religion,  how 
ibey  can  shew  me,  that  I  do  not  as  strictly,  as 
to  ail  points  of  religion,  gire  niy  vote  for  fmss- 
ing  of  this  bill,  as  they  would  excuse  themselves 
from  it  I  must  agree  with  those  gentlemen, 
that  you  are  no  ways  bound  or  limited  to  the 
rules  of  Westminster-hall ;  and  therdbre  what 
was  said  upon  that,  I  di«l  not  think  worth  t&klcg' 
notice  of;  but  when  we  are  toid,  we  are  bound 
up  by  the  laws  of  nature  and  religion,  and  the 
law  of  God,  in  this  matter,  this  touches  me  so 
nearly,  that  i  must  desire  those  gentlemen  to 
shew  mc  in  scripture  the  law  they  quote.«-^ 
If  it  be  the  law  of  nature,  and  the  law  of  God, 
that  every  man  that  dies  must  be  convicted  by 
two  witnesses,  as  an  honourable  person  ob- 
served, 1  wonder  it  is  not  observed  by  all 
Christian  nations  and  governments,  that  they 
are  not  all  gorei-ned  by  this  law;  if  there  be 
any  direction  from  the  law  of  God,  that  no 
man  is  to  die  for  treason  without  two  witnesses, 
hni  tio  may  suffer  for  mnrder  and  felony  with 
OM  Witness.  Now,  1  say,  I  must  deSire  the 
gentleman  that  asserts  it,  tliat  he  would  be 
nieaseil  tb  shew  me  it  in  scripture,  and  I  will 
be  entirely  of  hi:4  opinion ;  but  till  I  hear  that 
vary  plainly  proved,  it  is  not  withra  my  reading 
or  remembrance,  and  tberefbre  1  desire  it  may 
bave  no  weight.  And  now  I  am  up,  I  shall 
give  niv  reasons,  why  I  shall  give  my  vote  for 
this  bill. — The  reason  that  governs  me,  is  the 
)ireservatiob  of  the  government,  and  the  com- 
inonweattb  under  which  I  live ;  and  which  I 
think  I  am  in  the  station  wherein  J  stand  bound 
to  preserve  by  all  the  rules  of  justice  iiUagina- 
l>le.  Now  if  your  law  hath  bounded  inferior 
courts,  but  hath  not  bounded  yon  in  this  mat- 
ter, though  you  have  said  inferior  courts  shall 
Wi  determine  and  give  judgment  in  such  k 
aaae ;  vet,  I  think,  you  are  not  bound  up  so 
bei-e  :  but  if  the  matter  be  proved  to  my  satis- 
faction, t  may  give  my  judgment  according  to 
the.  evidence  that  comes  before  me,  without 
«that  reslriction.^But,  sir,  this  ought  not  to  be 
done,  it  is  said,  but  upon  extraordinary  occa- 
aiotis.  Von  were  told  some  time  since  of  the 
ease  of  the  doke  of  Monmouth  ;  but  it  was 
Mid,  that  he  was  attainted  because  he  was  in 
antofl,  and  cnuM  not  be  come  at  otherwise: 
bof  I  think  this  is  a  parallel  case  to  that,  if  not 
mncAi  stronger :  for  here  is  a  person  that  hath 
>Mo  accttSM,  and  folly  proved  to  have  been  in 
irelttllion,  and  in  treasonable  practices  with 
your  enemies,  to  bring  an  invasion  upon  you, 
and  to  subvert  your  government ;  and  though 
lia  kalb  not  been  proved  to  have  been  in  that 


single  act  of  the  assassination,  yet  there  is  ancli 
a  correspondency  between  one  and  the  other^ 
that  I  do  look  upon  him  as  equally  guilty  of 
both.    Therefore  this  havmg  been '  so  fully 

Koved,  and  ttie  person  tliat  stands  accused 
ing  out  of  the  reach  of  the  common  course 
of  the  law ;  what  remedy  have  yon,  but  to  fly 
to  your  legislative  power,  to  attaint  bim  upon 
the  grounds  and  allegations  of  your  bill,  that 
one  witness  is  withdrawn  ?  And  1  am  very  w«tl 
satisfied,,  and  I  think  w^  may  presume  it  is  by 
his  own,  or  his  flriends  enoonragenient  and  pro* 
corem^t.  And  1  do  take  this  to  be  as  rea* 
sonable  a  ground  for  yonr  bill,  as  any  thing  in 
the  other  case ;  and  i*  know  not  what  is  an  ez» 
traordinary  case,  if  this  be  not  one :  is  it  not 
an  extrannlinary  case,  for  a  plot  to  be  laid  fht 
the  total  subversion  of  thiseonstitutionv  and  our 
reli'^ifin  fbr  ever,  and  we  cannot  come  at  it  to 
punish  it  another  way?  Bat  it  hath  beensaidi, 
the  safety  of  the  government  does  not  depenA 
open  him:  if  weacouit  bim,  we  ar6to  acquit 
everv  one  alike :  I  nope  the  government  doea 
not  oepend  upon  him  aloae ;  but  if  you  cleat 
bim,  there  is  the  same  right  to  dear  any  cri- 
minal whatsoever.  .Sir,  since,  1  am>  brought 
nn  upon  giving  my  judgment  in  this  matter, 
(though  i  come  as  unwillingly  as  any  body  tb 
ii)  I  must  go  Qooording  to  my  conaeieReO{  afid 
till  J  can  see  soMetbinr  of  the  law  of  God,  that 
has  been  hinted  at,  made  oot,  I -most  go  accord- 
ing to  the  law  of  mv  reason ;  and  that  is,  that  I 
mnst  be  for  the  bill. 

Lord  Norreys,  1  will  not  pretend  tn  tell  you 
what  the  authority  of  this  house  is,  it  is  what 
thev  please  to  make  it;  bat  lamsuretbejr 
will  ground  it  upon  good  reason  ;>bat  I  tbiiK 
the  reason  chiefly  given  for  the  commitment  of 
this  bill,  leaves  yon  a  latitude  to  do  what  yon 
please,  and  give  no  reason  at  all;  for  itis  only 
to  say,  I  am  convinced  in  my  conscience  tma 
man  is  guilty ;  no  matter  upon  whatf^iroof,  nb 
matter  whether  any  pinof  ornot:  jrou^mav  b^ 
Keve  it  from  bis  life  and  conversation,  and  the 
company  he  keeps,  or  from  hisiolerest;  ami' 
that  rosy  be  aigument  enoogh  to  find  a  man 
guilty.  But  nil  J  know  a  reason  better 
grounded  than  this,  I  cannot  be  for  the  com'^ 
mitmeut  of  this  bill. 

Sir  Christ,  Mutgr^pe.  I  am  sure  at  this 
time  of  ni;?ht  I  am  imfltto  ^wak  in  so  great  a 
matter  ^  I  mnst  confto  I  shonld  not  have  troa- 
bled  you,  if  it  had  not  been  in  the  case  of 
blood.*^You  have  bad  a  great  debate  belbra 
Tou  of  the  power  of  pariiaments,  and  that  bath 
bcert  sufficiently  argtied;  and  I  havenotleonf* 
ing  enough  to  give'^'ou  any  precedents  that  liaye 
not  been  already  quoted :  but  every  body  does 
agree  in  this,  that  what  jM>wer  yoO  have  of  this 
kind,  is  not  to-  be  exercised  but  upon  eatraor* 
dinary  occasions.  Now  I  would  be  glad  to 
know,  what  this  extraordinary  occasion  is?*- 
Every  body  allows,  thst  treason  is  the  greatest 
crime  a  man  can  be  guilty  of ;  and  the  charge 
of  this  gentleman  is  high-treason :  but  there- 
lore,  in  this  case,  must  you  ezercl^  this  an* 
tbority?    Prav,  wlierein  does  this  cascdiflrr 


SWILLIAlfUl.        PhMtdbi^^^tidBirJok^Famdi,        [7}fl 

pmoftt  to  ooBdevoUiBteiwMiMlMrtf  to 
tlMl4rwir  If  thm be M tMch kv, tbcD  Om 
rule  « (bunded  apoajiMtioe  and  ODoiiMonglit^ 
Ihftt  DolluBif  imU  be  brauglil  agimct  a  mua 
whco  e  neii  vm)  nol  e  party  vbeo  Um  Mtk 
wai  iBMla,  mmI  he  bed  no  epportoniiy  to  ex** 
mine  hiei.^-I  tbeught  il  my  de^  to  tell  yeo» 
tbei  wben  yoa  bm? e  made  Ihia  pfeoedeet,  if 
aey  penoo  ahall  be  aocutad  of  Ireaaon  bol  hf 
one  tritoeia,  there  will  be  the  mme  raaaon  to 
pceceed  thus  agaioat  bieB. 

Then  (being  a  little  belbce  ele? cD  a-clock  at 
Diffbt)  the  qoeatloD  waa  pot. 

Whether  the  bill  ahoald  be  comioitted  ?  and 
the  hooie  divided :  Ayeaf  18t.  Noes,  198. 
So  it  paflMd  in  the  affirmatire,  and  the  bOI 
waa  oonunitted  to  a  Ceaunittce  of  the  whole 


frai  day  ether  <aae  efhigii>tirtaai,  that—y 
ether  peraaa  will  be  uiaetMmg  agaiaat  ^tbe 
gorenineetF  All  the  diftaenee  I  eaa  makeef  it, 
tfooaifltointwepoittto;  theeneia,thatliehalh 
'^feraricated  with  the  govemiBent;  and  the 
ethar,  that  geatkoMii  aay  he  hath  bees  a 
aaeaaa  of  prbenatiDating  bio  trial*  in  which 
time  an  evidence  hath  NiMe  hie  eacape.  IwiU 
aUow  yoo,  that  it  ia  a  rcry  great  crime  for  any 
one  toaaperae  ao  great  men  aa  he  hath  done ; 
httt  I  would  be  pU  to  know,  whether  there 
beiiy  Mich  an  ingredient«  it  boMiffieicntto 
attaint  htm  upon  high-trefnon  upon  that  ac- 
•onnt.— Then  aa  to  that  of  a  witneaa  being 
gene,  gentlemen  haveaaid,  theyaraapttobe- 
fteve,  aod  there  to  great  presomptian  that  he 
•hath-beeo  the  oecaaionof  thia  witneaa  being 
gene.  Ja  that  an  ingredient  anftdent,  thangn 
etpreim  it  hath  not  MM  proved  to  you?  But 
if  It  had  been  proved,  I  ahouM  not  however 
think  that  ia  traaion.  Then  if  thia  be  the  only 
difference  between  thia  gentleman  and  any 
mother  peraoo  that  ahall  be  prartieing  to  anhvert 
•the  government,  I  wenbl  know,  if  there  be  but 
one  witnem  againat  any  amn,  for 
egaioal  the  king,  if  they  may  not  have 
to  thia  precedent,  to  praoaad  agaimt  him  by  a 
hill  of  attainder?  For  the  aitpa  meat  ia.  Who- 
aectgr  ie  endaavonring  to  aabveit  the  goveni- 
aaan^  provided  there  he  but  one  whnem,  yon 
am  obhged,  by  virtue  of  your  legialative  power, 
to  bring  n  bill  of  attainder  againet  hisk  And 
vhattben?  Of  what  uae  ia  the  great  care  and 
•wiadom  of  your  aneeetore,  aod  youiaalvea,  that 
vhera  a  cnoM  ia  ao  gieat,  and  the  pnniahment 
aa  great,  there  ebonid  be  two  witoewee?— I  waa 
migbtily  aurpfiaed  to  bebr  ^HeaMn  tell  yon, 
that  two  witnaaoM  ia  a  ibrm  in  your  law,  and  a 
Ibrmininlbrioreonita.  I  never  could  believe 
that  waa  a  Ibrm ;  ior  aoaerding  toyoor  law,  no 

I  ffUiltT  M 


man  ahall  be  declared  guiltjr  m  traaaon,  nnl< 
there  be  two  wilncaeea  agamat  Jiim ;  eo  that  it 
givee,  in  a  manner,  n  determination  to  the 
crime;  that  I  take  to  be  the  caee. — ^A  gentle- 
man told  yen  tlmt  he  waa  fnlly  aaiiafied  by  the 
proof,  that  thia  (entlemanieguOty:  Bnthow 
can  a  man  eatiaty  hia  own  conodence,  to 


demn  any  man  by  ajair,  that  ia  aabacqueat  in 
thefact?  For  that  ia  the  caee;  and  jpray  aee 
ithedanger  of  precedento:  Jt  now  wdl  appear 
upon  your  jownala,  that  you  have  canaad  to  be 
lead  a  <le^eaitian  of  a  pcnon  that  waa  abeent, 
taken  beliRe  a  jnetiee  or  peace,  when  the  per- 
eon  accuaed  had  no  oppertnnity  to  interrogate 
him;  and  likewiaa,  that  yon  have  heard  a  wit- 
nem aa  to  what  a  man  awore  in  the  trial  of  ano- 
ther man :  All  thia  will  appear  nan  your 
heoka^^^And  truly,  I  wonld  b  gktf  to  know, 
if  another  age.  may  not  be  apt  to  think,  that 
yoo  took  thiweto.  dMke  good  the  defeot  of  ano- 
ther wttnem;  and  then  1  muat  appeal  to  you, 
if  you  have  not  admitted  of  a  teetimooy,  wliich 
according  to  no  law  ia  admitted.-»They  aay 
Yen  are  noa  tied  tQ4fce  nlea  of  Wertminater- 
hall,  nor  their  ^mm-  la  there  any  law  in 
being,  that  aaya,  a  judge  may  beara  witnem  aa 
to  what  waa  awoni4ipon  the  trial  of  another 


Nov.  S5.  The  howe  feadved  mto  a  Gem* 
mittae  of  the  whole  hooee,  upon  the  eaid  bin, 
and  aeveral  worde  being  oflinred  aa  an  amend- 
ment to  the  eaid  bill,  to  import  air  John  Fen* 
wick*a  being  guilty ;  at  kat  the  worda  that 
were  agreed  on,  were  theee,  *  Of  which  treaaon 
Mhe  aaid  air  John  Fenwick  ia  guilty :'  It  waa 
aleo  propoaed  to  the  conaideration  of  the  eaid 
Comuiittee,  whether  the  lorda  apicitoal  abouhl 
atand  in  the  enacting  part?  But  upon  leekinr 
into  the  aeveral  acto  of  attainder,  it  appearei 
they  were  unconcerned  in  all  thoae  acta  of  at- 
tainder, in  the  enacting  part ;  and  aa  the  Com- 
mittee waa  aatiafied  in  that  poiot,  and  they  were 
left  to  atand  in  the  bill  by  geneial  ooneent;  aad 
the  bill  waa  ordered  to  be  reported  to  the  henae; 
and  aAerwerda,  upon  the  leport,  the  heuan 
agreed  with  the  Coounittee  m  the  albreaaii 
amendment  of  the  worda,  importing  air  Jehs 
Fenwick'a' 


Nov.  «5.     The  aaid  bill  agamat  m  John 
Fenwick  waa  read  the  third  time. 

Mr.  Mttkmtmm  Mr.  Speaker,  I  have  not 
troubled  you  in  aay  of  thia  long  debate,  ami  da 
it  unwilhngly  now :  but  I  do  think  it  every 
man'a  duty,  m  a  caae  of  thia  great  impertanoe, 
freely  to  own  hia  opinion,  and  give  hia  reaaonn 
lor  it.  The  greatcet  part  of  the  debate  hath 
run  upon  two  thinga ;  the  ineonveniency  of  billa^ 
of  attainder,  and  the  baviag  them  too  frequent ; 
that  it  ia  neoeemry  to  have  them  aomethaea, 
that  aay  parmn  might  not  think  they  are  net 
ont  of  reach,  if  they  could  evade  the  lawa  thai 
were  nude  to  protect  the  people.— I  think,  m 

Eneral,  that  thia  bill,  aa  eyerv  other,  ought  to 
ve  ita  late  upon  the  particular  chcumetanoen 
before  you ;  and  whoever  givca  hia  afirmativn 
to  thia  bill,  oop^ht  to  be  convinced,  that  eir  J. 
F.  ia  guilty  of  high  treaaon ;  and  alao,  tbi* 
there  are  extraordinary  reaeooa  why  the  natiott 
doea  proaacute  him  in  eo  eztraonlinarf 


ner ;  and  I  do  think  one  of  these  ia  not  auffi^ 
cient  alone.  If  between  the  indictment  and 
arraignment,  or  trial,  Goodman  ahouki  have 
died,  and  there  had  been  no  other  reason  for 
atiaintbg  air  J.  F.  only  the  defect  of  hia  evi- 
dance,  1  ahovU  not  hate  IhoHght  it  n  auffiaioflt 
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rcMmi,  thoU^  we  sbouM  havd  had  an  oppor- 
tunity of  betn^  iafbrmed  of  bis  particolar  e?i* 
doDce,  and  baieved  bim  gailty  ;  and  if  air  J. 
F.  doea  not'  appear  mrilty,  I  do  not  think  anv 
ffoasoB  of  atete,  thoui^  he  hath  prevaricatedt 
and  behaved  himself  to  the  dtMatiafaction  of 
every  body  ;  therefore,  1  think,  there  mutt  be, 
both  tfacae.— Yon  have  heard  the  evideoee ;  I 
ahall  not  repeat  it,  but  rather  come  to  these 
thingi  that  diatingniab  sir  J.  F.'s  case;- only 
thus,  you  have  receired  the  evidence  against 
air  J.  P.  and  given  him  liberty  to  make  his 
defence,  and  have  fully  beard*  him ;  which  I 
tbiok  hath'  altered  the  reason  of  a  great  many 
precedents  cited  from  my  lord  Coke,  and  other 
aulhors.— vThat  which  distinguishes  this  cade 
is,  the  great  danger  the  nation  was  in  from  this 
coosphttcy,  and  the  sea^e  the  nation  bath  had 
of  it ;  and  I  find,  by  the  general  opinion  of  all 
persons,  this  danger  is  not  at  an  end.    There 
seems  likewise  to  be  an  opinion  as  genend,  that 
sir  J.  P.  could  have  contributed  to  yonr  safety 
by  a  discovery. — ^The  next  circumstance,  that 
sir  J.  P.  knowing  of  this,  and  the  expectation 
the  nation  had  from  him,  for  that  ne  conid 
have  coutributed  to  your  safety,  hath  made  use 
of  that  to  put  off  his  trial ;  and  at  last,  has  made 
auch  a  paper,  as  does  shew  an  inclination  to  do 
yon  all  the  prejodice  he  can,  aiMl  tended  to  the 
mating  of  new  dangers ;  and  by  this  means 
sir  J.  P.  against  whom  there  was  two  witnesses 
when  he  was  indicted,  hath  delayed  his  trial, 
so  that  DOW  tliere  b  but  one ;  and  there  is  a  vio- 
lent presumption,  that  this  person  is  withdrawn 
by  the  practice  of  sir  J.  F.'s  friends. — ^Tbere 
reroaina  yet  with  me  as  grest  a  consideration 
aa  any  of  these  :  the  publio  resentment  of  the 
nation  for  soch  his  behaviour,  is  the  only  means 
bis  practice  has  left  yon ;  and  it  seems  neces- 
sary for  your  safety,  to  come  th<t  next  best  way 
to  what  be  could  have  done.    Against  the  evi- 
dence that  hath  been  given,  there  have  been 
great  doubts  raised  ;  not  so  much  whether  it 
be  sndi  endenoeas  may  incline  its  to  believe 
him  to  be  guilty ;  but  whether  it  be  such  as 
yon  shoiiM  hear  in  the  capacity  yon  are  in ; 
and  whether,  afVer  it  is  fbond,  such  aa  it  is,  that 
ia  not  such  aa  would  convict  bim  upon  another 
trial.    Whether  yon  ought  to  credit  it,  and  that 
■hoold  influence  yon  to  give  your  vote  for  this 
bill  of  attainder;  this  is  a  dfonbt  that  1  find 
weighs  genecally  vrith  them  that  differ  from  me 
in  opittioo  aliont  this  bill ;  and  therefore  I  de* 
aiie  leave  to  spMc  to  that  particnlar. — It  ia  said, 
that  yon  are  trying  of  sir  J.  F.  that  yon  are 
judges,  and  that  you  are  both  judges  and  jory ; 
and  that  you  are  obKged  to  procwd  according 
to  the  same  rule,  though  not  the  methods,  of 
Westarinsler-bsll ;  iecundum  mliegaim  0$  pro- 
haia. — But  the  state  of  the  matter,  as  it  appears 
to  ma,  h,  that  you  are  here  ia  your  legislative 
power,  makfai|f  a  new  law  for  tbe  attainting  of 
air  J.  P. ;  md  for  exemptinff  his  particular 
:  caae,  and  trying  of  it,  ([if  you  wul  osethat  word, 
though  improperiy ) ;  in  which  case  tbe  methods 
di0er  from  what  the  law  requires  in  other  cases ; 
fe  lUs  ii  Mfer  to  bo  a  law  Ibr  any  other  afte- 
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wards.    Meunira  tfns  being  tlw  ittate  of  tfi9 
it  quite  pots  uaoot  of  the  method  of  trials^ 


and  alt  tbe  hws  thai  are  for  limitiBg  rolea  for 
evidence  at  trials  in  Westmfaiam^hall,   and 
other  jndicaturea ;  for  it  roust  be  agreed,  tho 
sanoe  rule  of  evidence  moat  be  obaerv^  in  other 
places  as  well  as  Westminster- hall,  I  mean  ia 
impeachmenta,'and  it  has  always  been  so  taken. 
— •*rhis  DOtioo  of.  two  witDeases  has  so  muck 
gained  upon  some  gentlemen^  that  we  have  had 
some  gentlemen  say,  that  thia  ia  required  by  tha 
law  ofnature,  the  universal  law  of  nature,  nay. 
by  tbe  law  of  Ood.    And  I  think,  if  it  was 
so,  there  would  be  no  doubt  but  it  will  oMfoa 
us.— But  therefore  I  go  to  the  bottom  of  the 
matter:  that  any  man  deserves  to  be  pnmsbed^ 
is  because  he  is  criminal:  that  this  or  that  maft 
desorvss  it,  ia  bacanse  he  is  guilty  of  a  crime^ 
let  his  crime  be  made  evident  any  way  whatso- 
ever ;  fbr  whatsoever  makes  the  tmth  evident, 
is  and  is  accounted  in  aU  laws  to  be  evhienee^— 
Now  as  to  the  rules  lor  efamining  any  peraon, 
whether  he  is  guilty  or  .not,  and  the  evidence 
that  is  allowed  in  all  natioiis,  no  two  oadone 
agree  in  the  same  evideiiee  fat  the  trial  ef  cri-* 
ntinals,  nor  ill  the  manner  of  giving^  evidence 
against  them.    Your  triak  dulhr  ffom  ell  other 
nations ;  not  only  that  you  are  tried  by  a  jmr; 
which  is  particular  to  you  ;  biit.tbat  the  wi^ 
nesaes  are  to  be  produced  fhee  to  face  before 
theofiender;  and  you  have  made  hiwa,  that 
there  shall  be  two  witnesses  in  cases  of  b^li 
treason ;  and  herein  you  are  the  envy  of  all " 
other  nationa.-'Sir,  the  evtdeneethat  is  to  be 
given  against  criminals,  diflers  in  the  same  na^' 
tion  where  the  oflenoea  differ :  there  ia  a  diAr- 
enoe  between  the  evidence  that  will  eoDviet  a 
man  of  felony,  and  the  evidence  that  is  to  oon^ 
vict  a  man  of  treason ;  and  the  evidence  to 
convict  a  man  of  the  same  crime,  bath  bem 
different  in  the  same  natuNi,  aocerding  te  the 
reason  of  the  law.    No  doubti  by  the  commoik 
law  of  England,  that  evkknce  was  safBdent, 
which  was  sufficient  to  todine  the  jury  to  be- ' 
lieve  the  person  guilty.  This  before  the  statute 
of  Edward  0,  tSwigh  that  was  made  upoB  great 
reason,  and  appears  to  be  fbr  the  noMie  gooip 
by  tbe  general  approbation  it  bam  received  ; 
but  1  do  not  think  m  your  prooeedh)^  here,  yon 
are  bound  bj  it.— But,  snr,  it  is  said,  afaaiil  w« 
that  are  the  supreme  authority  (aa  we  are  part 
of  it)go  upon  Mss evidence  te satiiQr onraMVce 
of  sir  John  FenwMk's  guilt,' than  tbe  other 
oourti?  and  shall  we  resort  to  thia  extraonlinavy 
way  in  this  casef— Thily,  if  it  did  fhake  the 
manner  of  triala  bdew,  I  should  bereiy  unwSI- 
Img  to  do  it ;  but  I  do  take  it  deSHy,  that  it 
cannot :  but  on  tbe  csotrary,  I  think  there  is 
no  stroiwer  argument  for  your  resorting  to  thia 
extraoriBnary  way,  like  to  that  of  the  cautkia 
which  your  mw  mth  provided  fer  thehmeecncy 
of  dl  persons.    For  if  we  eonsider  dl  tlioae 
laws  that  have  been  nnade,  it  is  plahi  h  must  be 
in  tiie  view  of  our  aneeators,  that  oriannals 
night  not  escape :  led  the  laws  areoade-lbr 
yonr  ordinary  totals,  and  for^lioaa  things  that 
happen  useally  i  and  your  get ennncvt  hath 
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libMftiite9B>tlMilllifeydulM|^tollitt#U^  | 
•thnrs  eiooot :  for  in  a  Tery  wise  govennnent 
(ab  wils  oh»erfcd  by  a  penod  that  sat  m  tlias 
Hoase  tbe  lasltiiBe  this  wm  ddbtted)  the  wayt 
«f  (Mmthng  crimes  of  tbii  natore  are  extraor- 
dtoarjy  wben  penooo  are  eoodemned :  they  are 
jiol  only  vnbttrd,  but  Ihey  are  condeanmsl  be- 
Ibm  they  are  aceuaed ;  and  that  ia  thooghtoe- 
ecanry  there,  which  wiH  net  be  endored  here: 
wmk  yet  that  yirerainant  hath  cootaiQed  ao 
\<m%j  and  do  eadeavoora  hare  been  to  alter  it, 
.thoagh  ao  many  noble  famiHea  hare  auflfieivd  by 
it,  beoaose  they  are  oonrinoed,  aa  to  their  con- 
•litottoo,  it  is  neoeasary.^Tbe  nest  argameot 
is fifom  tbe  preoedeat  we  are  abodt  lo  (nake; 
aad  whatever  the  other  preoedenta  hare  been, 
what  yon  do  now  will  be  a  preoedent  fmr  you 
;aad  ycmr  porterity ;  and  whilst  that  is  nseu  to 
make  yoa  cantioiia,  and  tenda  tomake  yon  eon- 
ahlar  wei),  whether  it  ia  aoeording  to  the  doty  to 
yonr  eountry  to  pass  this  rote  (which  no  doubt 
n  titoonly  quealiou  bdore  yon),  it  ia  a  good  ar- 
gnment.-*49ir,  if  tbia  precedent  ahall  appear  to 
posterity  to  be  a  precedent  concerning  an  inno* 
cent  man,  or  a  permn  whose  gnik  was  donbled 
of,  or  one  whoae  gnik  did  not  appear,  and  this 
bill  ahonM  be  edmed  by  a  preraiKng  party,  I 
do  agree  it  was  a  very  ill -precedent :  but  if  the 
case  be,  that  thid  precedent  will  appear  to  poa- 
terity,  upon  the  truth  of  the  thing,  to  be  a  pre- 
cedent made  of  a  man  noloriovaly  gdihy ;  of  a 
man  thai  had  deserved  this  cxtra^dlnary  way 
of  proceeding,  this  extraordinary  resentment  of 
the  nation ;  and  that  nothing  eooM  have  hin- 
dered thia  man  fhmi  the  common  justice  of  the 
naiien,  but  his  having  endeavoured  to  ehide  it 
inthiamntler;  andifitavpeaiathntyonwonid 
not  be  put  off  so,  hot  made  an  esample  of  this 
man,  I  *ohaH  not  be  sorry  it  should  appear  to 
paalerity  \  but  I  beKevn  posterity  will  (as  I  think 
they  might)  thank  ymiibr  it.^8ir,  I  do  asy  for 
my  own  pmtienlar,  while  I  am  innocent,  I  swwid 
.nol  think  my  life  in  danger  to  be  jodgeii  by  400 
Bkgiiih  gentletnen,  ami  the  peerage  ot  JBngiand, 
•with  the  rmral  aaMot ;  and  nHhen  I  reflect,  1 
cannat  be  ofoptnton,  that  the  government  could 
hove  pmonred  a  paHiamcnt  to  have  paaaed  a 
blU  of  attainder  against  my  lord  Rnasel,  or  Mr. 
Goiuish,  or  Mr.  ColM|[|«)  I  do  not  think  all  the 
pa#cr  of  ffa^  gnvemmeal  oonid  have  prefafled 
with  tbe  pnrliatiiefii  to  have  done  it :  and  here  1 
aed  tfani  a  great  iiAany  grntlemen  have  opposed 
evtvy  stop  of  this  billi  n»f  fear  of  making  an  ill 
■racddcnt  ^  yet  those  gentle  me  il  do  believe  m 
their  own  oonsci^ciB,  that  be  is  gniltv ;  and  I 
timnOt  thinh  tbat  any  person  can  be  in  denger  by 
such  a  bin,  when  gcntk'todB  oppose  tiis  bill 
only  dpoti  the  brodential  part,  though  they  atiil 
confiBaahim  to  wguihy.-t^Ali  the  conclusion  I 
mrim  to  mynelf  is,  that  i  do  beKeve,  I  am  oan- 
Ttnead  in  my  conseiener  (Which  I  think  is  sof- 
fieitet,  whm  I  act  in  the  capaoity  1  now  do) 
thatsirJ.  P.isgaH^:  but  the»e  are  reasons  do 
dBtraoraimnry  to  support  this  bHI  of  attainder, 
that  1  do  not  see  how  aflypeiaan,  that  isao 
i^n^tivmcetti  can  nsfuso^ta  gi?a  Kia  aMi  mativia  to 
thidliL  "  . 
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Sir  G^ifr^  Ceple^.  BUr,  tub  rerj  tenaiblc 
a  great  deal  bath  been  said  upon  this  subject ; 
but  I  think  there  is  som^hing  in  daty  iocara- 
bent  upon  every  man,  especially  upon  me,  wlio 
cannot  ooncnr  with  tbe  general  sense  of  tbe 
Hoose,  to  give  my  reasons  ror  my  diaagreement ; 
^and  1  will  make  no  use  of  arguments  mit  sucb  ai 
*I  oannot  answer  myself.  A  great  deal  liath  beea 
mid  upon  this  debate  by  {ifentlemen  learned  ia 
the  law :  and  many  of  these,  though  they  bare 
said  tbey  would  not  apeak  as  to  the  power  of 
parliaments,  yet  the  greatest  part  of  ibeir  ar^o* 
meats  hare  too<&hed  upon  your  method  of  pro- 
ceedings, and  m  shew  you  how  tbey  inlerfert 
with  the  rules  of  Westminster- ball ;  ao  great  it 
tbe  force  of  custom  and  education  :  but'I  ac- 
knowledge some  have  brought  ns  argooiratt 
quite  of  another  strain. — ^This  is  a  matter  of  sa 
extraordinary  importance,  thatl  tliink  it  proper 
to  oonsidar  what  rules  we  have  to  go  by ;  birt  I 
take  the  punishment  of  ofienders  and  cnmioaK 
lo  be  the  necessary  support  of  all  govemmeDts 
whatsoever,  without  which  no  govemroeot  caa 
conttnne;  but  all  societies  of  men  bare  sup- 
posed to  themselves  some  rales,  whereby  it  ma  j 
be  known,  whether  offenders  are  guilty  or  do. 
— it  is  tbe  mntom  of  our  nation,  to  have  two 

rltive  witnesses  to  prove  ti^asfn.  Now  it  maj 
imagined,  that  I  make  uae  of  this  as  aa 
argument,  that  we  are  tied  up  to  these  rules : 
No,  I  am  not  of  tbat  opimon,  that  we  are 
bonnd  bv  the  rules  of  any  society  irhatsoerer. 
The  parliament  have  power  to  abrogate  all  lawi 
tbat  (bey  have  poaaed,  if  they  think  good ;  and 
so  certainly  cannot  be  tied  np  by  ady  rales  now 
in  being.  Bnt,  sir,  there  are  the  eternal  ndes 
of  equity,  and  justice,  and  right  feaaon,  aad 
conscience;  and  these,  I  think,  are  nnnltcrable, 
and  never  to  be  swerved  from ;  and  therefore  I 
shall  take  the  Uberty  m  see  how  far  agreeable 
our  proceedinga  are  Ut  theae  rules.— ^r,  1  do 
look  upon  it,  that  it  ia  a  rule  agreeable  to  what 
I  speak  of,  tliat  no  man  ahall  be  accused  by  be 
knows  not  whom ;  and  that  no  man  shall  be 
accnsed,  but  tbat  the  evidence  against  bim,  and 
be,  abooid  be  confronted,  and  brooght  filee  to 
face. — I  am  one  of  those  tbat  believe  sir  J.  P. 
to  begoHty  ;  and  them  h  clear  proof  of  it  by 
one  witnem ;  and  you  have  added  to  this  an  in- 
dictmenf  thai  is  found :  bnt  I  most  needb  own, 
thdt  I  think  that  to  be  so  fkr  fh>m  gifing  say 
additiott  or  strength  to  the  evidence,  that  when 
that  is  brought  in,  I  lock  upon  the  scales  to  be 
lighter  than  the?  were  before:  (or  if  any  reeoid 
or  writing  that  Is  sworn  to  behind  a  man's  hacfc, 
shall  be  bniugfat  here  to  sapply  anotbar  part  of 
tbe  evidence :  (and  If  not  so,  why  is  it  brought 
here  ?)  and  if  that  be  to  be  interpreted  to  make 
up  a  part  of  the  evhlcnee,  I  do,  ay  parallel  rm- 
aon,  aigiie,  that  the  like  may  make  up  tbe  whole 
at  one  timeor  another ;  and  may  be  so  far  made 
use  of,  that  any  profligato  hnave^  thatgites  ia- 
fonnation  before  a  joaliee  of  pcaoe,  or  a  aecra- 
tary  of  state,  thia  may  r^  agahisl  any  man 
whatsaever  when  he  is  ohnmciotia  lo  the  epven* 
man! ;  or  a  peimn  may  beaocuaed  fHr  bis sfood 
tarvion hi  thia  ralg*|  aAd.<thls  may  bat^op 
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tgtinat  iiiai,«iid  hemnihtluunnt  of  bisIU^. 
—Then,  nr.  is  to  the  oecepiity  of'  this  matter, 
1  must  cpnfeflB,  tbftt  tliose  that  broaffbt  this  mat- 
ter before  us,  are  muoh  wiaer  than  I :  and 
therefore  1  will  not  examine  what  reason  they 
had  to  do  it:  but  it  is  co  little  agreeable  to  me, 
I  wish  it  had  not  oome  here.  But  is  it  to  be 
supposed,  that  your^remmeot  is  in  hazard  of 
an^  man  that  is  fast  in  NewifatfiP  Can  any  man 
tfamlc,  that  sir  John  Fen  wick  can  do  any  thing 
IP  his  oonditioo  to  basard  it  ?  Can  you  expeol 
that  a  man  that  hath  been  aix  months  in  prison, 
and  nobody  came  at  himt  that  he  amy  moke 
anch  a  discovery  as  may  be  worth  your  while  ? 
but  suppose  you  bad  a  roan  of  invention  and 
practice,  what  a  spur  do  you  put  to  it  r*  May 
not  a  man  of  parts,  when  he  hath  no  other  way 
to  save  himself,  may  not  he  frame  such  a  plot, 
as  may  make  the  bertsubiects  in  £ng:landtrem- 
ble? — Why  then,  sir,  I  do  say,  by  thisyoo  are 
in  a  very  dangeroos  way  to  suffer  by  the  inven* 
tion  of  any  man  :  and  suppose  be  should  be  so 
ignorant,  as  to  know  nothing ;  or  so  great  a 
blockhead,  to  be  able  to  iorent  nothing,  would 
you  hang  him  eitlier  for  ignorance  or  insuffici- 
eocy :  1  mnst  confess,  I  dread  the  consconence 
of  this  for  the  nation  in  general,  and  tor  our 
posterity.  It  ia  not  sir  John  Feuwick's  life  I 
argue  for :  I  do  not  think  it  worth  a  debate  in. 
this  house,  nor  tlie  consideration  of  so  great  an 
assembly  ;  but  I  do  say,  if  thisraetliod  of  pro- 
ceeding be  warranted  by  an  Englisb  parliament, 
ibere  is  an  end  to  the  defence  of  any  man  liv- 
ing, be  be  never  so  innoceot.^-8lr,  I  remember 
J  heard  it  mentioned  on  the  other  side  of  the 
way,  by  an  honourable  person,  who  never  lets 
any 'argument  want  its  weight,  that  king  James 
attainted  a  great  number  ot  persons  in  a  cata- 
logue, in  a  lump.  Sir,  I  am  not  afraid  of  what 
arbitrary  princes  do,  nor  an  Irish  parliament ; 
but  I  ara  afraid  of  what  shall  be  done  here :  1 
am  concerned  for  the  honour  of  your  proceed- 
ings,  that  it  may  not  be  a  precedent  to  a  future 
^rliameut  in  an  ill  reign,  which  I  am  satisfied 
3u»u  Hoiiid  not  do.  I  had  some  other  thoughts, 
which  I  cannot  recollect.  Ice. 

Mr.  lo/«y  (the  Speakar's  sob).  Sir,  the  wor- 
lliy  gentleman  that  spake  ficst  upon  ibis  debate, 
calls  me  up :  he  said,  that  he  thought  in  this 
matter,  every  one  ought  to  give  t|ie  reasons  of 
his  opinion :  and  in  giving  Uie  reasons  of  my 
opinion,  1  do  solemnly  protest,  1  do  it  with  the 
same  sincerity  as  1  would  do,  if  1  was  upon  my 
<Mith,  and  of  a  jury. — ^The  worthy  gentleman 
said,  that  if  there  could  be  any  danger  from 
this  precedenl,  that  an  innocent  man  might  lose 
Ilia  life,  he  would  not  be  fur  it.  i  desire  tliat 
be  would  consider,  whether  there  be  almost  any 
iostanctisof  any  innocent  men  that  have  lost 
their  lives,  but  what  has  proceeded  from  prece- 
dents that  have  begun  upon  guilty  men.  The 
sanse  gentleman  told  you,  that  if  we  did  not  be- 
lieve sir  J.  F.  to  be  guilty,  no  other  coosideva^ 
lion  ought  to  move  us  to  he  for  this  bdl. — Now 
the  reason  I  am  against  this  hill  is,  because  it 
doea  not  appear  to  ine,  from  the  evidsnoe  that 
iMth  bfstti  givaorai  the  bar,,  that  air  J.  F.  Ja 
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giiiHy.  Aadl4othiak,tli4lwbtidiiaaollml 
evidence  is  no^  evidence  ;  and  1  do  think,  taal 
all  the  lawyers  that  have  spoke  ia  this  matter, 
have  allowed  it  to  be  no  le^  evidence.  kvA  I 
deairegentl^ea  will  connder,  if  ithaanotbeea 
thought  reasooaUe,  that  men  sb^uUi  be  oo»t 
vided  npmi  such  evidence,  why  aow  it  should 
be  said  to  be  oaoessary  ?  I  think  the  sa^g  ef 
m  V  lord  SUafford  upon  hia  trbl  was  this  I  if  tbt 
pilot  was  to  direct  a  ship  in  a  dangarana  ssa, 
and  there  was  no  buoj^  todiract  his  course,  if 
be  there  split  his  ship,  it  was  Mouaable  $  but  if 
there  was  a  huoy  «p,  then  he  wa^  aoeouiitahla 
fi^r  it.-^Now,  comparing  oar  govenMoent  to  Iha 
sea,  there  hath  haen  manj^  rocks  and  sands,  and 
many  men  have  lost  their  lives  by  then:  but 
tlie  treason  bill  aeema  to  b^  set  aa  a  buoy  la 
avoid  that  mischief  for  the  future.  Now  if  wa 
split  upon  these  rocks,  J  shall  think  we  ara  bal 
iU  pilols.'^Upona  farmer  debate  we  were  toid» 
we  are  not  tied  up  to  the  rules  of  Weatniaater* 
hall,  and  it  was  sufficient  to  justify  a  man  in 
giving  his  vote  for  this  bill,  that  he  waaaatisiad 
that  sir  J.  F.  waa  guilty :  aee  the  caaaaqaeaoa 
of  that,  in  things  that  I  have  as  much  helievad 
as  1  do  this,  I  nave  found  myself  miatakea.— • 
When  a  jury  acts  according  m  legal  evideaee« 
that  they  have  no  reason  to  mistrust :  when  a 
jury  finds  aocordiagto  legal  evidence,  they  aveia 
no  manner  of  blame :  and  if  thia  man  be  irnMV* 
cent,  when  you  have  taken  away  his  life,  and  hia 
estate,  and  ruined  his  family,  all  that  you  imea 
to  say  for  it  is,  that  you  have  aeted  aooontiag 
to  the  best  of  your  own  uaderstandiaga,  guided 
by  your  own  private  opinion.*- Were  tbia  the 
cose  of  sir  J.  F.only,  sod  I  not  io  give  my  vota, 
I  reckon  him  so  despicable,  and  because  I  be* 
iieve  him  to  be  a  traitor,  and  I  think  the  worse 
of  him  for  the  part  he  bath  acted  siaoe  he  wsa 
in  custody,  I  should  ael  concern  myself  ahool 
it.  But  when  1  speak  againat  this  bill,  I  apeak 
on  the  behalf  of  all  those  that  may  hereafter 
suflTer  by  such  a  praoedeat  as  this.  Those  pre* 
cedents  that  hare  been  uiged,  do  not  came  near 
this  point.  And  though  the  power  of  the  par« 
liameot  is  above  that  of  other  courts,  yel  tnasa 
hatli  been  no  precedent  that  comes  up  ta  this, 
tiiat  we  should  pass  a  bill  to  attaiat  sir  J.  F. 
because  he  will  not  give  evidence,  or  these  ia 
no  evidence  against  him.  If  sir  J.  F.  be  to  ha 
hanged,  because  tbera  is  but  one  cridanea 
against  him,  any  man  in  the  world  naay ;  and 
then  1  think  every  man's  life  depends  upea  it, 
whether  thia  house  do  like  himar  not.  uoast* 
der  what  a  vevarse  of  opiaian  this  will  hti  ta 
what  fi»raaer  parliacMata  have  giveaia  eases  af 
the  like  nature.  I  think  if  thw  biU  doea  pasa, 
every  man's  life  will  be  as  peooariooa  as  iii# 
electiou.--We  have  been  told,  bow  moah  da»»< 
ger  thegovammant  wilt  be  in,  if  tbia  bill  dees 
not  pasB.^  I  bave  as  much  aeal  for  this  foveni- 
meat  ^  aay  mfa ;  but  all  the  ifoveiwiaeat  ic 
oaikceraed,  is,  that  a  man  that  yoa  tlibik  a 
traitor  sboold  live.  Aad  1  da  think  the  getew* 
meat  is  no  move  aoaeerned  an  this  Ufe,  tha»lA 
the  liviag  of  aay  iaaobita  in  Saglaad.  Bat  aa 
tlM^  ether  hai4, 1  thiak  tha  ttm  aAi«ibcfli«  a« 


mj  owB  JaftrMtioB  Ata  to  Amn  nj  mu's 
opmMMi  ftirtber  Uhmi  Im  agiMi  wiih  it :  1  mj, 
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flMSidMli  «f  BaglnHim  OMotiMi ;  iM,  bjT 
4bw  btttTyoo  w«r  Mke  «ll  their  livMWid  Nbcr- 

tMBp«wrioiM.--l  w  Mtlw  hrai|rwgibeU«M4  1 0Mt  mHmm  htw  ikewiw  vmidl,  tbtt  if 
•fnrJ.  F.iiponaM9«rm7pMtMity;  BorcftD  Ibcy  tboa|^t  tUi  ta  cstriorditMury  caie,  they 
1  owwHU  Ibr  to  omIbo  o  firtopdont,  tbal  s  noa    would  be  lor  thio  liii.    I  do  soy,  oa  it  t|»pewB 

to  UM,  1  do  Ibiok,  if  cf  or  there  was  to  extra* 

ordioory  cooe,  this  io  oiie ;  tad  if  eter  aoy  m* 

Toromeal  woo  ia'  doager,  this  is,  or  aiay  lie, 

B|NNijoar  reoolatkiatodoy.    A  gveotdctlof 

hoah  boeu  Uid  apoa  thio  orgvflMat,  tkst 


■ny  ho  hoBfod  wsihoai  ovideaoo, 
Lord  Cam.  The  worthy  nonhor  tfMita|ioho 


iMthotoao,  hdd you, thoc ho thouffal tho lile 
af  otr  J.  F.  woo  aol  worth  tho  ooaoiderotioo  of 
ihkasieaMy:  idodiiorffoaahiaiiBthmt  If 
Iho  Boriataia  lBilsas»  thot  tho  OMMlUMcair 


BOl  fiUl  without  God  Alnighly'o 
1  thiak  tho  life  of  «  geaOeiBaa 
BMy  ho  thought  worth  ours.  The  wwthy  ooa* 
tleoMUi that sfMho loot, toM  110,  that  hedidbo* 
liovQ  Ml  hio  coBodeBCo  oir  J.  F.  to  be  ffoiHy : 
hot  boeoaso  be  both  fouad  hinaoolf  nMakea 
forOMTlyt  whoa  he  heUoved  thiofs  with  tho 
aaaio  oppoonag  oortaioty,  therefore  ho  nsoy  bo 
asistakea  bow.  I  bopoffoatleaiea  will  oot  |ims 
aaoimiuMBt  upoB  our  judgoMUls,  from  preoe* 
deatolbotareooly  Biiottdteo:  1  do  agree,  that 
aay  omu  may  be  mitlokea  ia  a  thiag  wbicb  at 
thttftifBohothiakshiBioelfiBOOtcertaiaor:  but 
till  wot  Biiotake  appears,  leay.itoughtBotto 
HMko  him  doubt  of  aay  thing  that  he  does 
doarly  aad  diatiaotljr  psreaifo :  if  otherwise, 
there  lo  oa  ead  of  oU  ndigioB  aad  law ;  and  it 
tho  Ibuadotioa  of  tae  flMMt  orrtain  belief 
a  COB  eatotaia.— As  it  appcara  toane, 
geatlcoMB  ooem  to  lay  a  greater  atreosoa 
tluago  thaa  they  deserve,  oad  are  aot 
plooaod  lo  oaower  oome  oignaaoalB :  aadthoro- 
iara  I  desire  loovo  to  spMk  to  two  or  tbrea 
potato  ia  short  1  oball  aot  aay  aoy  thiag  of 
tho  aathoritTof  parliameato,  itspMlBsitoalf; 
aor  of  tho  aiflbraot  coBoideratioo  of  our  pro* 
wr  dings,  aad  that  of  iaferior  courts ;  thatoeems 
lo  ba  agrcad  :  hut  I  shall  apply  nyadf  parti- 
aalariy  to  aaeatioa  oouie  thiags  upoasir  J.  F.'s 
aoiOi  aad  ia  that  take  care,  ao  near  oa  I  cao, 
aot  to  trouble  ^ou  withooy  thing  I  bare  said 
apoa  this  subfeet— 1  caaaot  but  obsorro,  that 
every  gaatlomoa  that  speaks  agaiast  this  bill, 
bcgiao  withoa  iatroductioo,  that  bo  believes 
him  crimiaal ;  which  doeo  somewhat  ootoaUi 
no:  I  hope  they  will  exploia  themaelves  a 
little. .  Bat  to  the  poiat :  ootoair  J.  F.'ocase, 
I  did  toko  the  liberty  ia  a  fofoaer  debate  to  ob- 
aerva,  that  itwas  aot  oaly  a  coospiracy  agaiast 
the  ^wfal  kdnf  o:  Englaad,  and  had  each  parte 
ja  it,  bat  alao  ia  fariagiag  lo  a  tyrooaical  and  &>• 
rciga  power  ujiob  you.  But  there  ia  oae  ooo- 
aideralioa  1  dal  not  meatioa  thea,  because  I 
thought  what  I  said  canriod  so  gi«ot  weight,  it 
aoededitaot:  Idoflay,aotoalvasaChnatiaa, 
ao  aa  Eagliahmoa,  aad  as  a  subject  of  this  go- 
it,  ogaiast  which  he  hath  committed  a 
of  the  highest  aature ;  but  I  will  my,  as 
aaMB  of  hoBOur,  that  he  bath  acted  contrary 
to  tho  rules  of  hoaoar.  I  thiak  sir  J.  F.  bad 
mnda^a  much  better  figure,  if  ho  had  appeared 
IB  anno,  ia  Floadera,  where  he  mi^bt  have 
charged  thio  piioce  at  the  heed  of  bia  troopa, 
thaa  basely  have  osatrived  his  death  ia  this 
r.--air,  I  haveoaly  oao  thmi^  more  thit 
<(oiretospeakto|  ftrwhatlaayisiBoigftr 


sirJ.F.isiahoM:  Itakethat  to  beaethiotf, 
for  they  hoop  a  eofl^biaatioalagothor  etui.  It 
b  by  rewards  aad  puiiishBieats  that  al  govern- 
meats  are  onpjported.  Robberies,  that  were  so 
commoa  m  France,  tbat  you  couM  aot  walk 
diet  it  was  dark,  by  puakboMBts  they  ba?6 
boea  brought  to  dbat,  that  you  may  ride  from 
one  end  ofit  to  oaother  with  a  purm  of  goM  ia 
your  baud.  And  ifyou  thiak  it  a  uiiiieg  Bet- 
ter, that  Backed  mea  that  have  such  iadioatioM 
ahouU  eacape,  I  do  aot  doubt  but  von  may  bare 
plots  every  dayw--I  do  not  doubt  but  thiageede- 
nian  kaowaagreat  deal  tbat  be  hath  aever  laid 
before  you.  f  would  aot  be  thoaght  la  prom  it 
aa  an  aqgumeat  that  he  abould  bo  coadenHMd, 
beoouse  ho  would  not  coafem ;  but  1  will  be 
bold  tosav,  if  bo  doea  know  of  a  grmt  many 
permaa  tbat  have  beea  ooacomed  in  this  bmi- 
ness ;  if  ho  knows  of  a  risiog  tbat  was  designed, 
when  this  conspiracy  was  to  be  executed  (and  it 
may  bo  executed  still,  if  things  shall  be  ri|ie  tor 
it) ;  I  say,  though  yon  keep  him  ia  hold,  it  will 
ba  aa  eacouragemeot  to  them  lo  go  io  the  ca- 
bals, in  buying  of  orms,  &c.  I  think  the  out* 
tor  before  you  is  no  less  thaa  the  fhte;  of  Eog- 
laad,  aad  the  late  of  Europe,  and  of  all  voiir 
posterity  ;  I  am  sare  it  is  :  aad  give  roe  learo 
to  ny  to  you  one  thiag  that  is  matter  of  fact, 
there  are  thooo  slorieo  msinuaiad  abmad,  aod 
thooe  matters  of  facta  assertad,  with  relatioo  to 
a  couapiracy,  and  reviling  this  house,  tbat  aro 
not  fit  for  me  lo  repeat  But  your  enemies 
last  year,  before  tho  breaking  out  of  this  con* 

Siracy,  had  tlie  nroe  aort  of  roeetiagv,  apd 
a  nmo  aort  of  diaeourso,  aa  they  have  oow. 
I  will  ead  with  protesting  to  you,  that  I  deal 
with  air  J.  F.  wita  the  aame  candour  aod  ho- 
nour, aa  I  ahall  always  desire  to  be  dealt  with 
myaelf. 

Sir  Godfrey  Coulty.  Tbat  noUe  lord  mis- 
naderstood  what  1  aaid,  as  to  the  small  value  1 
put  upon  air  J.  F. ;  1  did  say,  that  sir  J.  F* 
considered  in  his  single  capacity,  1  did  not 
think  it  was  worth  the  while  of  tliis  House  to 
act  in  their  legislative  capacity  upon  him. 

8ir  Ck.  C^riwrigki.  I  think  this  biM  is  of 
very  great  moment,  and  ought  well  to  be  eoa* 
aidmd  before  it  poaoea  ;  for  whea  it  ia  passed 
it  will  bo  too  bte  to  retrieve  the  ill  «oose« 
qneoce  which  may  attead  it ;  there  is  so  mncb 
roguery  in  the  world,  J  think  it  herd  matter  to 
arrive  at  the  truth.  It  ts  not  kmg  ago  there 
was  a  plot  contrived  by  one  Young,  aad  others, 
agaiast  the  bishop  of  Rochester ;  aod  ao  ciuh 
aiagiy  contrived,  that  if  a  bill  of  attainder  had 
been  brought  ia  against  the  hiohop  of  Roches* 
tar, bgftia  the  trathkad  boon  disoovcradi  Ida 
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noi  know  wlial  might  hare  be«i  the  coni^ 
^nenee  of  it  f  soppoce  nobody  ijoestioDS  the 
troth  of  this  plot;  out  God  forbid  that  every 
bodv  that  hatii  been  named  for  it  should  be 
guilty;  It  may  be  tme,  that  there  was  such  a 
meeting  that  air  J.  F.  is  accused  of  being  at, 
and  vet  sir  J.  F.  might  not  be  there  ;  and  I  do 
DOtthmk  it  snfficiently  proved,  and  therefore  I 
cannot  give  my  oonsent  to  this  bill. 

Mr.  Al^nley,  8ir,  1  have,  as  well  as  1  could, 
attended  to  tnis  debate  in  this  matter  ;  and  I 
did  not  trouble  you  in  the  lasft  debate,  because 
IwBS  willing  to  take  all  the  opportunities  I 
coold  to  inform  myself.  It  is  to  me  an  extra- 
ordinary thing,  not  only  for  the  matter,  but 
manner  of  yonr  proceedings ;  which,  copstder- 
inff  all  droumstances,  appears  to  me  to  be  not 
only  not  common,  but  unprecedented  ;  and  as 
we  are  all  in  this  matter  judges,  so  I  hope  we 
shall  apply  ourselves  to  consider  of  it  with  that 
temper,  as  may  lead  os  to  give  a  right  jodg- 
ment.  And  if  I  had  never  so  ff rest  obligations 
upon  me,  and  dependencies,  though  from  th* 
orown,  I  would  lay  them  by,  at  least  they 
ahould  not  influence  my  judgment  in  this 
matler.  We  are  to  pass  judgment  in  a  matter 
of  life  and  death  upon  this  person ;  and  it  is 
Ufgcd  we  shoukl  do  it,  because  the  common 
coarse  of  jostioe  will  not  reach  him  for  tb6 
crime  objected  against  him,  which  is  bfjgh- 
treason;  and  the  specieii  of  that  treason,  as 
it  is  hud  in  .the  indictment,  is,  &c.— Sir,  the 
evidence  that  hatb  been  given  to  support  it, 
hath  been  the  affirmation  of  a  single  witness  at 
the  bar;  indeed  other  things  nave  been  al* 
lodged  in  the  bill ;  but,  as  hath  been  said  in 
Westminster- hall  upon  another  occasion,  they 
look  like  pepper  and  salt  to  me ;  for  in  them- 
selves they  are  not  crimes  (I  speak  with  sob- 
mission  to  ^oor  judgments),  at  least  to  bear 
company  with  an  accusation  of  high-treasoir. 
— As  to  the  evidence ;  first,  capt.  Porter  tells 
you,  That  sir  J.  F.  was  at  a  meeting  at  the 
&iiiff's-head,  and  at  Mrs.  Moontjoy's  after- 
wards, when  there  were  treasonable  mscoorsee 
amongst  them,  and  Chamock  was  directed  to 
go  into  France ;  but  the  end  of  that  is  not 
proved  ;  for  the  witness  that  told  von  of  those 
meetings^  did  not  tell  you,  as  I  observed,  that 
Chamock  did  go  to  France ;  and  what  he  said 
upon  other  occasions,  is  no  evidence  to  me. 
And  though  we  are  not  tied  up  to  the  roles  of 
Westminster-hsll,  I  am  so  young  a  member,  I 
know  not  what  methods  are  ob^rved  in  par- 
liament, that  I  may  in  some  measure  make 
them  a  rule  to  me.— The  law  of  Enghmd  re- 
quires two  witnesses  upon  the  greatest  reason ; 
and  it  is  not  only  the  policy  of  England,  hot 
the  general  consent  (in  this  case)  of  the  whole 
worm,  and  it  is  grounded  upon  the  law  of  God. 
It  was  objected  by  an  honoorable  gentleman 
the  other  day,  to  a  jpentleman,  that  he  said 
the  kw  of  God  required  two  •  witnesses.  A 
gnntlemnn  who  is  very  near  allied  to  one,  from 
whom  be  might  have  early  informed  himself, 
made  us  a  challenge,  lo  shew  him  where  it  was 
to  be  fooiid :  if  he  will  look  into  Nniaben  nnd 
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Deuteronomy,  there  are  three  particular  texts 
very  plain  in  it.  The  reason  of  this  is  illus- 
trated in  the  story  of  Sosannah ;  her  safety  de* 
pended  upon  it :  and  the  Jews,  when  they  pro- 
secute^l  our  Saviour,  though  they  wanted  no 
malice,  nor  nothing  to  animate  them  to  put 
him  to  death,  yet  St  Matthew  tells  us,  at  last 
there  was  two  witnesses  found  against  him : 
and  this  being  the  law  of  the  land,  and  the 
law  of  God,  most  be  my  rule;  1  must  have 
this  matter  proted  against  sir  J.  Fl  as  full  as 
the  law  of  the  land,  and  the  law  of  God  re- 
quires. The  other  evidence  brought  to  main- 
tain this  bill,  is  what  is  sworn  by  Goodman  be- 
fore a  justice  of  peace,  and  the  account  of  the 
erid^ce  given  by  Goodman  to  the  Grand- Jury, 
which,  I  raust'confess,  1  declare  1  am  very  far 
from  being  convinced  ought  to  have  Weight 
with  us :  but,  I  think,  they  must  lay  a  great 
weight  upon  it,  who  give  their  vote  for  this  bill ; 
or  otherwise  they  must  give  their  vote  upon  the 
testimony  of  one  witness.— The  reason  for  ^i is 
,  extraordinary  proceeding  is,  it  is  urged,  there 
is  a  necessity  for  it ;  the  plot  will  be  lost  else, 
say  some ;  sir  J.  F.  says  others,  will  escape 
else.  As  for  the  plot,  I  wish  to  God  there  was 
no  sucli  thing ;  but  it  is  probftble  the  best  way 
of  ending  this  plot  would  be,  if  bis- majesty  in 
his  wisdom  thought  fit  to  interpose  with  his 
merer  and  ^prace  at  this  time ;  and  better  than 
for  tne  legislative  power,  in  an  extraordinary 
manner,  to  lake  oil  a  person  against  whom 
there  is  not  a  legal  evidence.  Gentlemen  say, 
they  are  convinced  in  their  consciences ;  hot  I 
frill  appeal  to  their  consciences,  whether  there 
be  legal  proof  against  him  ;  and  shall  we  then 
interpose,  in  an  extraordinary  manner,  to  take 
away  his  life  P^— No  man  pretend^  to  aiiswer, 
but  that  this  proceeding  may  be  dangerous  lo 
posterity :  if  he  had  any  security  this  might  bo 
done  without  that  danger,  it  might  be  sOme  en- 
oonni^ement  to  gentlemen*  to  come  into  it, 
but  since  it  may  be  dangerous,  are  not^wey 
who  are  entrusted  by  the  people,^  to  have  an 
equal  care  for-  the  liberty  of  the  people  P  We 
are  to  take  care  of  his  majesty's  life  and  go» 
vemment ;  and  the  reason  is,  because  upon 
him,  and  bis  government,  the  public  safety 
does  depend.  It  is  ssfut  popuH^  is  the  great 
reason  that  the  law  takes  such  care  of  the 
king ;  and  as  we  are  to  do  nothing  ^  the  de- 
triment of  the  king^  so  we  are  to  do  mbing  for 
the  king  that  may  be  of  detriment  to  the  peo- 
ple.— An  honourable  kird  hath  been  pleased  to 
say,  we  are  not  yet  ont  of  danger:  I  am  sorry 
to  hear  it,  and  couhl  not  think  it,  when  so 
noble  a  lord  is  so  near  the  king,  and  bath  so 
great  a  share  in'  taking  care  of  the  public 
safety.  But  sure;  nothmg  can  happen  from 
this  person ;  there  hath  been  care  taken  he 
shonld  have  no  conversation  with  any  body: 
If  i  thought  there  was  a  hazard  to  the  govern- 
ment, or  to  the  kinjf,  and  no  way  to  secure  os, 
hut  tailing  away  thi»  gentleman's  life ;  such  a 
reason  ns  that  woold  make  me  go  counter  to 
my  own  reason  and  judgment,  fiiit  1  cannot 
i»  of  opwiooy  tliat-  a  man  of  sir  John  FsO- 
3A 
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wick's  an,  wbo  ia  hit  bat  dreowrtMiflM,  ia* 
deed,  is  a  gwdeiftiii  hj  fairtfa,  and  batb  a  fw- 
lleman's  ibrtooe,  bat  if  mm  w  »  grcti  mea- 
BttrewithoothiaeMIe;  ao  bit  Ibrtuoe  cannot 
do  aoy  hurt*  aod  his  alliance*  I  aajMoae,  ia  net 
considerable  enough  to  do  any  nertlicr.— Then 
as  his  cifcumatanota  do  net  inake  him  so  can* 
siderable  aa  to  do  na  any  hart,  let  as  take  care, 
that  we  do  not  in  any  case,  by  his  bbod,  woand 
Qttieelres.     Gentlemen  lay   bat  little  atraes 
uponthedaagerouancasoftbepceoedent:  I  do 
lay  more ;  and  it  ia  chiefly  npon  that  raaaoa  I 
cannot  come  ap  to  be  for  thia  bilL     I  wanid 
not  that  00  aood  a  parliament  ahooU  lay  the 
foundation  or  any,  by  which,  in  after-agea,  the 
beat  men  in  England  may  suffer.     It  ia  aaid, 
an  ill  parliameat  will  not  want  a  praoedent,  bwt 
wiO  make  ase  of  their  power ;  hat  they  will  | 
fall  sooner  into,  if  led  by  a  good  parliament— 
Sir,  thia  ia  a  matter  I  woold  not  hafe  praaamed 
to  have  traobled  yoo  in :  for  I  cannot  think 
any  tbii^f  I  can  say,  will  have  any  weight  with 
any  one  that  Is  not  of  my  opinion :  hot  aa  an 
Bojgflishman,  as  I  havethehoaovrto^oflhia 
House*  when  a  thing  of  this  natare  comes  be- 
fore OS,  and  I  am  to  gi«w  my  opinioa  as  a  judge 
in  it,  I  was  willing  to  give  my  leaaaas  for  my 
OfMnion.     I  think  this  bill  is  anpreoedented  $ 
and  yon  will  give  me  leave  to  say,  it  appean 
tomato  baimreaaoaable^  I thiak  it coaitiaiy 
to  the  fundamental  mlea  of  maaen  and  juatiee ; 
1  doubt  U  flsay  be  dangenoa  to  ear  ceaalita* 
tion;  and  1  four  futoreages  may  have  leaaon  to 
re^twhatwedo;  and  therefore  I  am  agminat 
thia  bill,  and  hope  it  will  not  pam. 

Sit  Wm.  Stricki^md.    Sir,  I  do  aasnra  you,  I 
shall  not  in  any  thing  of  this  bill,  or  any  Ibtng 
else,  mo  counter  to  my  conscJence  or  judg- 
ment;    bnt  1  do  think,  jmd  I  think  few  deny 
it,  I  do  think  in  my  OQMGtenoe  that  air  J.  F. 
is  guilty;  and  thinking  ao,  I  onght  to  eondenm 
hiip.    I  do  think,  if  we  shoaM  spare  this  gen* 
tleman  for  want  of  form,  as  they  call  it,  now 
we  are  in  our  legislative  capacity,  and  there 
ahoald  be  any  ill  effieda  of  it;  aad  other  pen* 
nle,  by  tUinkiiv  tbey  inight  avoid  punishment 
by  the  forms  of  Westminster,  ball,  ahooM  have 
'the  like  imagioa^on  againat hb  majeaty,  and 
tbey  slumld  take  effect ;  I  should  thmk  myself 
in  a  ||;reat  measure  gwhy  of  that  miafortane. 
I  thmk  the  kioffdom  is  concerned,  and  the 
king's  itfeservation,  in  this  bill ;   and  I  hope 
yoo  wid  pass  it. 

Mr.  Volbeu.  I  am  against  passing  of  this 
bill;  aodl  shall,  with  aa  mutfi  brevity  aa  I 
cao,  Uy  before  yoo  mv  rwaons  why  I  am 
against  it;  abd  prabably  1  ahoald  not  have 
troubled  the  house  with  them,  but  that  I  think 
It  necemary  to  justify  my  ofnakm  hi  a  case  of 
this  imporlanoe.  I  do  admit  that  the  foct  that 
is  charged  upon  sir  J.  F.  ia  an  overt-act  of 
bigh-treaaon,  within  the  S5th  of  Edw.  S, 
though  I  most  take  Irava  to  aay  that  a  jadg- 
meotupon  a  caae,at  least  aa  anrmw  m  thn, 
bM^tdy  been  very  much  anaigiMdaad  con-^ 
trovertnd:  but  it  is  not  my  inteM  to  diapnte 
Iha  nature  of  this  Act  i  nrlaai 
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act  of  compassiag  the  death  ef  the  fctny;  and 
I  do  think  this  charfe  doea  ameunt  to  aoHBh  aa 
oveit-act  But  1  neg  leave  to  reflect,  how 
for  overt-acta  of  this  aatme,  which  fall  diraeu 
ly  within  any  speeies  of  tresfoa  nacatioaed  ia 
the  S5th  of  Kdw.  S,  how  for  each  treaaona  are 
cognisable  in  parliameat,  and  within  the  in* 
teation  of  that  statale ;  indeed,  tlmt  they  are 
rogniirabic  by  the  abselnte  power  of  parlia- 
meat, there  ia  ao  doubt  8br,  that  the  atatote 
doth  first  eaomerafe  several  speeira  or  hraachca 
of-focts,  whkh  it  aays  ^hall  be  adjudged  trea- 
soa,  that  la,  ia  the  courta  of  judicatare;  aad 
thea  aftm  wards  it  goes  ea,  and  mys,  *  If  any 

*  other  case  aanposed  trcasea,  hot  apecafied 

*  in  that  act,  data  happen  bcftte  nay  joatice, 

*  flie  justicm  shall  tarry  vrtlboot  any  going  to 

*  judgment  o^  the  treason  tiM  the  cnose  be 

*  shewed  aad  declared  before  the  kiag  and  his 

*  parliament,  whether  it  ooght  to  he  jo^jod 

*  tmasnn  or  feleoy.'    Now,  nr,  with  Oufamia* 
siea,  thie  is  a  great  argnment,  that  the  inten- 
tion of  theee  that  made  thia  law  was,  that 
theae  treaaona,  which  were  directly  under  any 
of  theae  partioulan  enameialad  by  the  atatute, 
that  they  should  be  M,  and  be  appiopriated  m 
the  decnnon  of  the  inferior  coarti ;    hut  that 
fods  of  another  oatnra,  which  did  not  oaaM 
ander  the  particulars  enamrrated  in  the  not,  as 
eAraordinary  effencsa,  and  misbehaviour  of 
magistralesand  great  men,  and  the  ike;  theae 
indeed  should  be  reasrvod  for  the  consideration 
and  judgment  of  the -parliament,  who  are  only 
a  match  for  powerful  oflendera,  whom  the 
common  jnalice  of  the  kingdom  cannot  jgrap- 
ple  with.    And  aa  this  seems  to  be  the  mteo- 
twn  of  the  makers  of  the  act,  ao  I  think  the 
instances  generally  have  been  porsnant  to  that 
inatilotion ;  for  I  know  of  bat  one  ain^  in- 
atance  of  any  one  that  ever  was  attainted  by 
bill  for  any  treason  that  ia  contained  tender 
any  apedea  ennmersted  in  the  S5th  Edw.  5. 
It  M  true,  where  penona  hare  been  oat  of  the 
reach  of  the  law,  in  open  rebellioo,  or  fled 
from  jnstioe ;    in  these  cases  the  parliament 
have  thon^t  fit  to  attaint  them ;   aa  in  the 
caae  ef  air  John  Mortimer,  and  othera  who 
made  an  escape  out  of  the  IViwer ;   and  the 
-ease  of  the  regickles,  and  likewiae  the  cam  of 
the  dttke  of  Monmouth,  who  waa  in  open  re* 
b^km :  but  I  my,  that  I  have  not  found  in  my 
reading,  upon  the  best  aevch  I  could  make, 
where  any  that  were  in  custody  were  attainted 
by  bill  for  any  treason  within  125  Edw.  S,  aad 
that  was  the  case  of  Ferham;  bat  I  thmk  there 
la  ao  precedent  of  any  man,  who  is  not  only  in 
custody,  but  hath  been  indicted^  arraigned,  aad 
imue  joined,  aad  he  hath  put  himaalfiipon  his 
country  for  his  trial:    and  the  person  fceused 
waa  to  be  convicted,  or  acquitted,  by  the  ver- 
dict of  twelve  men ;  I  never  heanlof  any  in* 
atance,  when  after  all  thia  proceodmg  a  penon 
waa  taken  off  from 'hk  trial,  and  dcEarred  the 
bandit  ef  the  jadffmeat  of  his  peers,  and  the 
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cot  off  etItnjfitBMlf  by  an  aelllMHledi»'|rar- 
poife,  ex  fOitfieto :  1  netcr  mel  with  any  in- 
Btaace  like  it,  anlcn  it  be  that  of  my  lord 
Strafford ;  and  I  beliove  nobody  will  cite  that, 
if  they  re6ect  opOn  the  preamble  of  the  act 
lor  rereiTiin^  h«  attainder:  fbr  in  the  pre- 
amble it  is  iaid,  that  the  torbalent  parly  did 
attempt  the  procttriii|;  of  that  act,  on  ^nrpoaeto 
condemn  him.    Tliisehewa  theopiniooofoar 
predeceaMni  in  relation  to  prooeeaiD<vs  of  this 
sort ;  thev  esteem  it  contrary  to  the  fonda* 
mental  roles  of  justice  and  right,  which  parlia- 
ments, as  wen  as  other  courts,  must  be  govern* 
ed  by.     Rojj^r  Mortimer  was  attainted,  and 
afterwanis  his  attainder  was  rerersed.;  and  the 
reaaoa  declared,   because  he  «ras  attainted 
agdnst  the  good  laws  and  customs  of  the  king* 
dbm.   Ferham's,  that  I  mentioned  before;  and 
declared  fbr  the  future,  that  it  should  be,  ^c. — 
Another  attainder  there  was  of  sir  Thomas 
Hazey ;  but  that  was  rerersed,  and  declared  to 
be  against  all  law.    Then  there  are  the  attain- 
ders of  II.  8*9  time ;  I  shall  not  particniacise 
them  ;  but  besides  that,  all  the  history  of  ttiose 
times,  and  law-books,  condemned  them,  as 
proceedings  against  all  la  w  and  justice.    There 
M  the  stotute  <?  1  Edw.  6,  c.  It,  seemi  directly 
lefelfed  against  those  attainders  in  the  nreoed- 
ing  reign ;   for  it  saysi  that  the  proceeuings  In 
king  H.  8*s  time,  were  monded  upon  hiws  that 
were  extreme  and  terrible ;   and  thersibra  that 
there  might  be  no  proceedlnga  of  that  kind  for 
the  future,  it  reduces  all  treaaons  to  the  ancient 
atandavd  of  25  Edw.  3,  and  goea  on,  and 
enacts  that  no  man  shall  be  convicted  or  con- 
demned  fbr  treason,  hot  upon  the  testimony  of 
two  lawful  witnesses.^Now,  1  take  that  to  be 
a  general  law,  and  to  extend  to  all  oonridioos 
and  condemnationa  for  treason ;  and  cannot  but 
declare  my  opinion  of  it,  Aat  it  muat  extend  to 
bUls  of  atuinder,  since  theae  are  the  principal 
and  most  powerful  couTictiona  aadoondemna- 
tiona;  and  if  that  statute  does  extend  lo  bills  of 
athunder,  then  pray  consider,  whether  thia  bill 
of  attaindi^  now  besnnported  by  such  evidence 
as  the  statute  requires  r  There  was  indeed  one 
lawlbl  witness' produoed :  but  instead  of  the 
other,  they  have  only  produced  a  record  be- 
tween parties  not  concciued  in  this  bill,  and 
the  depositions  of  a  peroon,  whether  living  or 
dead,  mm  consitii ;  and  I  beKere  nobody  will 
say  these  depositions  will  be  equivalent  to  a 
second  ititness. — I  do  believe  a  great  many 
gentlemen  are  of  opinion,  that  those  rules  of 
evidence  are  not  to  guide  yon  here :  Bot  1  beg 
Murdon  that  I  cannot  poasiMv  beef  that  opinioo ; 
I  rather  incline  to  my  L.  C.  J.  Yaughan*s  no- 
tion, tiiat  though  we  are  not  bound  by  the  forms 
of  taw,  yet  we  are  bound  by  the  roles  of  faiw  : 
every  body  allows  we  are  bonnd  as  to  the  nature 
ef  die  fact :  every  body  will  take  himself  bound 
^  by  the  statute  of  25  Edw.  S,  to  form  his  judg- 
ment as  to  thefbct:  Why  are  not  wo  then 
bound  by  these actaf   Likewise  as  lo  the  evi- 
dence, and  tlie  proof  of  tlie  fact :  if  95  Edw.  3 
be  binding  to  us,  so  as  to  prescribe  us  a  rule 
to  judge  the  Act  by,  why  are  not  tfio  statutes 


of  Bdw.  0  binding  to  us  as  to  the  Evidence  of 
that  fhct  f-*But  say  some  gentlemen,  if  there 
be nottwo  witnesses,  that  w  from  shr  J.  F.  of 
Ms  agents.  Sir,  no  gentleman  will  say,  that 
tberebath  been  any  |>roof  of  that :  the  very  bill 
does  not  charge  him  with  it ;   Bot  taking  it  for. 

£  anted,  what  shall  fbllow  upon  that  ?  Sh&ll  it 
erefore  fellow,  thatsir  J.  F.'shall  immediately 
be  potto  death  ?  Ho,  God  forbid !  I  think  there 
is  no.  parity  between  the  crime  of  seducing 
away  a  witness,  and  the  judgment  of  death : 
But  I  think  this  a  more  reasonable  and  natural 
infbrence  to  be  made,  that  because  sir  J.  P. 
hath  seduced  away  a  witness,  therefore  it  m 
just  to  make  a  hiw,  that  the  depositions  of  that 
witness  should  be  of  as  good  force  and  effect 
as  if  Goodman  waa  here  to  give  it  viva  voce; 
fbr  then  yon  will  not  teke  from  him  the  benefit 
of  Ua  trial,  nor  the  benefit  of  his  challenges,, 
which  la  the  birth-right  of  every  Englishman.-* 
And  one  thing  I  will  say  furdier :  These  bilta 
of  attainder  are  Iike8isiphus*s  stone,  they  have 
rolled  back  upon  those  that  have  been  the  pro- 
motets  of  them.  It  ia  known,  that  my  loni 
Cromwell  was  the  first  man  that  promoted 
them  in  H.S's  time:  and  the  advice  that  lie  gave 
his  master  fbr  the  ruin  of  others,  proved  fatal  to 
himself.— Sir,  this  is  the  lasttime  we  shall  have 
the  opportunity  of  considering  this  matter,  i 
must  take  leave  to  dectare,  that  my  opinion  is, 
that  if  I  consent  to  the  passing  of  this  bill  against 
air  John  Fenvri^'slifb,  upon  any  other  grounda 
than  auch  as  are  entirely  agreeable,  and  justi- 
fiable by  the  laws  of  God  and  man,  i  am  guilty 
of  the  death  of  so*  John  Fenwick.  I  am  not 
antisfiedthat  1  can  give  my  consent  to  this  bill 
vpon  those  grottiids,  and  therefore  I  beg  leave 
tobeagamnit. 

Btr  Edw,  Sejfmour.  Yon  all  know  1  have 
borne  my  testimony  agaiast  this  bill,  being  not 
persttaded  that  it  is  just :  Now  we  are  come 
to  the  fininhing  pactof  it:  and  I  shall  lay  be-, 
fore  you  thoae  reasons  that  prevail  with  me,  and. 
sobmit  them  to  the  indgment  of  the  bobse; 
and  if  I  am  more  temona  than  I  used  to  be,  1 
hope  the  oceasioo  is  sncn,  that  you  will  pardon 
me :  fbr  I  will  endeavour  to  contract  myself 
into  as  near  a  compaas  as  1  can. — 1  shall  not 
trouble  you  with  any  arguments  that  have  been 
hud  before  yon  already ;  nor  shall  I  enter  into 
the  exaosuiation  of  precedents;  a  great  many 
have  been  bid  befbieyou,  and  a  great  many  cC 
them  have  been  reversed,  most  of  them ;.  and, 
the  reasons  why  they  have  been  reversed, 
bOcausethe  persons  condetrined  have  not  had 
the  due  benefit  of  the  taw:  And  if  that  be  a 
good  reason  fbr  reversing  of  such  an  attainder, 
itisagoodreaaon  why  YOU  should  not  do  it  f 
cannot  bot^take  notice,  that  the  beginningof  thia 
bill  in  the  iiouse  of  commons,  is  ttie  first  step  of 
thta  kind  that  hath  been  maide  iu  parltament, 
except  that  of  the  duke  of  Hoomooth :  and 
the  reason  of  it  I  take  to  be  this,  because  you 
hear  not  upoaoath  i  you  condemn  not  u|Km 
oath :  You,  nor  the  party  under  aoooaatioa 
have  that  advantage  against  a  forsworn  evi* 
danoe,  aatbveiaui  the  other  hoilie;  the 
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thod  has  been  to  pui  tncli  bills  in  the  boose  fd 
lords,  and  transmit  them  hither,  upon  which 
you  then  judge.  I  think,  in  this  case  you  have 
DO  evidence ;  and  instead  of  two  witnesses,  yoa 
bare  no  witnesses  at  all ;   for  as  to  Goodman, 

*  De  non  appirentibus  et  non~  cxistentibus 
'  ea4em  est  ratio.*  As  to  Porter,  he  hatli  been 
examined :  But  when  vou  consider  that  he  was 
a  persfin  engaged  in  this  conspiracy,  and  that 
he  had  no  repentance  of  his  crime  till  he  was 
discovered,  and  then  he  comes  to  be  sn  evi- 
dence ;  how  far  that  shall  sway,  every  man 
must  allow  ;  that  I  must  submit  to  you  :  But 
thus  much  I  may  say,  every  man  must  allow 
me,  that  in  far  less  cases  no  man  that  does 
swear  for  himself,  or  upon  his  own  account,  is 
to  be  admitted  as  an  evidence.  If  a  robbery 
be  committed  in  an  hundred,  though  a  man  be 
but  to  pay  a  groat  towards  it,  he  shall  not  be 
an  evideoce;  bow  much  more  then  in  a  case, 
when  a  man  comes  to  swear  to  take  away  ano- 
ther's life  to  save  his  own  ?  For'he  is  not  in  tlie 
condition  of  a  freeman :  who  gives  bis  evidence 
without  check  or  controul,  but  he  is  drudging 
on  for  his  pardoo,  as  the  counsel  told  you, 
which  depends  accorJins:  to  the  evidence  he 
does  give  or  not  give. — For  my  part,  I  caonot 
^o  80  fur  as  some  gentlemen  have  done,  to  say 
sir  J.  F.  is  guilty  :  For  where  there  is  no  law, 
there  is  no  transgressiou ;  a  man  that  is  guilty, 
must  be  guilty  according  to  the  law :  and  ibe 
law  bath  required  and  said,  that  there  shall 
be  no  treason  but  what  is  proved  by  two  wit- 
nesses ;  and  here  it  appears  that  you.  have  not 
one.  The  same  law  that  calls  it  treason,  says 
it  shall  be  so  proved :  Then  if  you  pass  this 
bin,  yoa  make  that  treason  which  before  was 
not  treason. — Sir,  the  law  does  require  two 
witoesses,  and  there  is  divine  authority  for  it 
too !  It  bath  been  hinted  at,  the  place  in  Num- 
bers, *  No  man  is  to  die  upon  single  evidence ;' 
and  it  says,  <  These  are  the  stotutes  you  shall 

*  observe   throughout   your   generations  and 

*  dwellings.'  But  I  widf  go  a  little  further,  be- 
canse  a  worthy  gentleman  declared,  there  was 
no  such  law  of  God.  He  will  find,  in  the  19th 
of  Deuteronomy,  a  case  just  as  it  is  here;  for 
the  case  of  high- treason  was  idolatry  at  that 
time ;  and  the  law^  lays,  <  Whosoever  shall  set 

*  up  idols  shall  be  stoned  to  death ;  but  it  says, 
''No  man  shall  be  condemned  to  die  by  the 

*  BKNith  of  one  witness,  but  by  two  or  three 
«  witoesses  he  shall  suffer :'  I  think  this  is  po- 
Kitive  enoogh.  I  shall  not  trouble  you  with 
niore  instances,  though  I  could  repeat  seveial. 
Sir,  the  law  enjoins  forms  strictly,  even  to  the 
least  circumstance :  If  a  man  De  cond«}roned 
te  die,  and  aAer  he  is  condemned  to  die,  an- 
olher  take  away  the  life  of  that  man.  It  is  mur- 
der. 1  will  go  further :  If  the  officer  that  is  to 
do  execution,  if  a  man  be  condemned  to  be 
hanged,  drawn  and  quartered ;  if  the  officer 
shot  him,  it  is  murder  in  him ;  so  that  men 
are  not  lefl  to  a  discretionary  po;Ter  to  act  ac* 
oording  to  their  consciences,  f' take  the  rea- 
son by  which  this  bill  is  supported,  to  be  de- 
fltmctive  to  all  human  society;  ibr  if  that  be 


A^mittedL  thnt  &  mui  afaalt  net 
conscience,  and  not  aocofding  to  the  ndes  that 
are  prescribed  him,  I  know  not  who  is  safe ; 
for  how  can  an  innocent  man  onake  his  Menoe 
upon  that  principle  ?   It  is  a  safe  ceaaidcntaon 
for  them  that. take  upon  them  that  way  of 
judging,  because  they  are  bound  by  n«  rues ; 
but  what  hath  not  that  done  almost  within  soe- 
mory  !   Felton,  ihat  killed  the  duke  of  Bock- 
ingham,  what  was  liis  justification,  biii  he  was 
persuaded  in  conscience  he  did  well  in  so  do* 
ing?  Ravillac,thalkiUedHe&.  4,inFfanoe,bc 
justified  the  same  by  his  conscieDce,  and  said 
be  had  done  a  good  thing ;  and  I  may  say  this 
argument  of  oonscienoe  hath  acted  ail  the  vil- 
lainy of  the  kst  age,  and  I  mm  nfraid  hath 
gone  a  great  way  to  disturb  the  happiness  sf 
Uiis.    For  if  tbis  he  a  rule  to  this  house,  bow  is 
the  king  bound  ?  I  thought  he  had  been  bound 
by  law ;  but  if  this  shall  be  adniittod  an  an  ar- 
gument, it  is  enough  to  say,  if  ttiis  boose  be  ar- 
bitrary, the  king  is.     I  do  no4  reflect  opoo  this 
reign ;  bot  it  wHl  be  enough  to  say,  though  be 
act  against  law,  and  turn  twenty  colleges  oat 
of  doors,  his  conscience  persuades  him  to  it 
We  see  how  unbounded  hberty  the  lords  take, 
they  are  become  masters  of  all  our  estatei ; 
anu  I  wouM  be  yery  loth  for  my  estate  to  de- 
pend upon  the  feeble  tenure  ot  a  lord's  ood- 
sdenoe.     If  then  this  be  the  caae»  aa  it  is,  ac- 
cording to  this  method,  1  desire  to  know  into 
what  condition  we  shall  bring  ourselves  f— Yon 
have  been  told,  it  is  expcsled  from  vou  by 
your  country,  tliat  you  should  exert  this  au- 
thority and  power :  Sir,  I  would  lutve  been  glad 
that  in  cases  more  reasonable  we  bad  exerted 
this  authority  and  power  of  parliament  ;  I  wish 
it  had  gone  to  the  preventing  the  debasii^  and 
abusing  your  coin ;  I  wish  it  could  be  exerted, 
that  we  might  not  see  ourselves  cheated  under 
countenance  of  an  act  of  parliament ;  bot  con- 
trary to  that,  you  are  fonu  of  being  sprinkled 
with  the  bk>od  of  sir  John  Feowick.    ^s  long 
as  the  government  is  not  in  danger,  1  believe 
tlie  country  would  be  glad  that  their  Mood 
might  run  secure  iu  their  veins,  and  not  be  tsf|t 
upon  every  occasion  to  serve  a  turn ;  for  if 
vuu  break  the  laws,  what  man  can  promise 
himself  security  ?    We  know  the  consequence, 
if  this  bill  does  not  pass ;   sir  J.  F.  may  live  hi 
misery  all  his  time. — But  what  tbispreoedeoi 
may  naake,  no  nuan  can  foresee.    This  bill  is 
against  the  law  of  God  ;  against  the  law  of  the 
land ;  it  does  contribute  to  the  subversioo  of 
the  constitutiou,  and  to  the  subversion  of  all 
government ;   for  if  there  be  rules  to  be  ob« 
served  in  all  governments,  and  no  govemoieDt 
can  be  without  them,  if  you  subvert  tbc^e 
rules^  you  destroy  the  ^vemment ;  and  there- 
tore^   for    these  considerations,   noboily  will 
think  it  strange,  if  1  give  my  negative  to  this 
bill. 

Mr.  Chanc.  nftke  Eseheg.  Sir,  thegeatlemsn 
that  spake  last,  hath  carried  the  reason  agaaost 
this  bQl  a  little  further  than  some  otheis ;  for  it 
seems  now^  we  are  not  to  reject  the  Isll  for 
want  of  one  witness  that  is  legal  in  Wcitolia- 
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•ler-lMiO,  b«t  it  iMiAt  there  it  no  efiteco  at 
all :  and  by  eapt  Forter't  not  beiofp  pardooedt 
•Dtf  yet  driid|;ia^  for  bit  penloB ;  ■•  to  ell  that 
have  been  cendmuied  upon  hie  leetinionyy  be 
hath  anttgned  the  entMnce  aa  not  anfficient, 
and  bopea  that  will  be  the  jodgmcnt  of  the 
booae  apon  this  bill.    1  think  if  the  hoaae  re- 
ject Ihia  bill  upon  that  argument,  it  will  go 
farther  than  many  mean  that  oppoae  it — ^An- 
other thiag  be  aaya,  he  oomparea  the  oonvic- 
tiona  that  I  have  upon  my  judgment,  and  of 
every  body  ebe  that  apealis  from  the  proola 
that  am  made,  that  he  is  guilty,  to  the  whimaey 
of  two  or  three  madmen ;  whereas  we  go  ac- 
cording  to  the  evidence  brought  at  the  bar  ; 
we  do  not  tfo  upon  the  whimsies  of  RaviUac 
and  FelUMi,lmt  upon  the  proofs  that  have  been 
made  here ;  and  though  there  are  not  two  wit- 
ncssea,  yet  upon  what  appears  in  proof,  1  am 
ooovinoed,  that  be  ia  guilty;   anJ  upon  that 
convielioo,  I  think,  aooording  to  the  doty  1 
owe  my  country,  and  the  constitution  of  Eng* 
Jand,  when  a  bill  does  come  to  punish  the  man 
whom  I  think  guilty,  I  think  I  ouffht  to  be  for 
the  bill.    As  to  what  is  said  out  of  Deuterono- 
my, that  the  law  of  Qod  was  against  it,  if  you 
will  argue  4  fortiori^  it  is  litenuly  true  in  the 
case  of  murder ;  but  whether  murder  or  trea- 
son, there  is  the  life  of  a  man  concerned ;  and 
it  is  not  the  punishment,  whether  to  be  hanged, 
or  banged,  drawn,  and  quartered,  that  mSkca 
any  great  diiferenee ;  and  giye  me  leave  losay, 
if  you  go  to  make  orecedents  from  the  Jewish 
law,  then,  I  aay,  tne  law  of  England  is  against 
that  law,  in  case  of  mnrder:  and  by  the  same 
reason  you  may  desire  leave  to  bnng  in  a  bill 
to  repeal  all  those  laws.-48ir,  if  this  was  the 
eternal  law  of  Qod  and  man,  where  waa  this 
eternal  law  in  England  before  Edward  ath*s 
time  P  If  it  be  the  eternal  law,  that  there  must 
be  two  witnesses,  why  does  it  not  hold  in  Eng- 
land even  in  some  cases  of  treason  to  this  day ; 
I  mean  the  treason  of  clipping  and  coining  f 
8o,  that  if  gentlemen  will  argue  the  nature  of 
these  faults  are  what  the  law  of  every  country 
ordaina,  and  that  is  the  law.— And  the  way  of 
evidence  and  proof  too  difibrs  In  every  coun- 
try ;  and  I  may  affirm,  thai  there  never  was 
any  government  in  which  there  was  not  a 
power  lodged  aomewhere  to  be  exerted  upon 
ertraordinary  occaaions,  beyond  the  lepl  way 
of  prosecution.^— I  don't  care  to  travel  into  the 
several  countries  to  see  how  their  constitutkm 
is,  but  1  believe  there  is  not  one  place  in  En- 
rope  in  which  it  ia  strictly  necessary  there 
should  be  two  witnesses  to  toke  away  the  life 
of  a  man ;  but  it  is  raierally  so  as  it  is  here  in 
all  ordinary  cases,  but  in  this  very  law :  thia 
last  law  does  not  go  upon  two  witnesses,  but 
yon  have  a  |»roviao  m  it  does  afaaolutely  exempt 
proocedmgs  in  parliament:  1  do  not  infer  from 
thence,  that  you  should  not  hoTe  two  witaeasvs, 
if  you  proceed  by  way  of  impeachment,  1 
think  you  onght ;   and  so  for  having  witnesses 
upon  ontb,  &c.    When  these  fwoceedings  are 
in  pnrliameut,  there  is  a  diraot  proviso,  by 
whickibe  poriianent  is  exempted  fnNn  tboae 


nUes.  Upon  the  whole  matter,  Ithinktbio 
man  is  guilty ;  I  think  the  precedent  wonld  bo 
more  fiMa]»  to  say^  that  a  parliament  can't  pro« 
need  in  such  a  case,  than  that  a  guilty  man 
should  soffor.  I  think  this  bill  comes  before 
yon  with  more  circumstances  and  reason  to 
justi^'it,  than  any  that  hath  been  brought 
here  oefbre ;  here  la  a  hill  found  against  him 
by  hiaooun^,  the  evidence  of  his  friends  hav- 
ing tampered  with  one  of  the  witneases,  con- 
firmed by  a  jury,  te.— -A  learned  gentleman 
says,  be  would  come  up  to  make  this  paper 
evidenee;  but  cant  come  op  to  make  such  a 
law,  bv  which  every  naan  that  ia  concerned  in 
that  deposition  wouU  be  affected :  but  here  is 
something  particofair  in  this  caae,  a  man  that 
bath  been  abroodi  and  hath  not  uaed  the  like 
artifice,  I  think  you  ought  not  to  uae  the  like 
power  to  punish  him,  that  is  not  guilty  of  the 
like  crime.  And  therefore  1  shaU  oendudei 
but  I  must  take  notice  of  one  thing:  Itwai 
said,  that  this  was  the  first  precedent  of  this 
kind  begun  in  tlus  House,  hut  that*of  the  doko 
of  Monmouth:  but  I  believe;  if  this  bill  ofat- 
toinder  ia  not  to  be  begnn  m  this  flonas,  it  is 
nottobe  broogbt  in  at  all ;  for  I  believe  there 
is  a  atatnte,  umi  the  life  of  a  commoner  ia 
never  to  be  meddled  with  by  the  lorda  6risnn* 
ally.  I  will  not  trouble  you  any  further :  1  do 
in  mv  ooDsciencethink  that  sir  J.  F.  is  guilty, 
and  therefore  1  am  for  this  bill. 

Mr.  PeMosi.  I  did  not  think  to  have 
troubled  you  this  day :  I  did  rather  intend  to 
have  left  it  to  others  that  can  8|»eak  betterr  or 
have  not  apoken  upon  thia  aubject;  botlliat 
which  hathbeen  mentioned  by  aeveral,  aa  if 
they  did  think  that  we  who  menti«ibd  the  law 
of  God  noon  this  occasioo,  did  it  aa  if  we  did 
think  the  law  of  God  was  binding  to  ^on  at  this 
day:  I  never  thought  aay  aucb  thuig,  other- 
wise th|n  aa  to  the  morality  of  it,  ao  fkr  forth 
as  it  is  groimded  upon  reason  and  justice,  and 
tends  to  the  clearing  of  an  innocent  man ;  and 
ao  for  we  and  all  mankind  are  bound  by  it ;  and 
that  law  having  been  aflerwarda  confirmed  in 
the  New  Teatament  by  our  Saviour  and  faja 
apostles,  at  least  apnroved  of  by  them ;  and 
this  having  been  oonnrmed  by  the  law  of  Eog- 
hmd  likewise;  I  do  not  think  this  is  a  fit  occa^ 
aionfbr  you  to  peas  by  so  fundamental  a  law  aa 
that  is :  and  1  conclude  with  thia,  thai  I  cannot 
aatisfy  myself  in  my  conscience,  and  should 
think  some  misfbrtane  might  follow  me  and  mj 
posterity,  if  I  paased  sentence  upon  sir  J.  F.^i 
life,  .upon  less  evidence  than  the  law  of  England 
reonires. 

sir  H»  Cr^t,  I  shall  endeavour,  aa  much 
as  I  cym,  to  give  you  litde  trouble,  in  thb  mat- 
ter. But  because  it  hath  been  hinted  and  re* 
marked  ao  naiticularly  upon  me,'  I  mn^  beg 
leave  to  disonarge  my  doty,  as  well  as  my  con- 
science, aa  to  what  I  said  nere  the  other  day  .f— 
Sir,  I  do  very  much  forget  myself,  if  I  did 
assert,  that  tfalere  waa  no  such  place  In  acrip- 
ture  that  required  two  witneases:'  the  thing 
that  I  said,  was  this,  that  if  any  gontiomaa 
cottM  shew  me  any  role  from  wenffim  that  re- 
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^idralk  tikfO  wtocMet,  m&n  'm  Am  cmoftai- 
m  iImi  in  Uw  oh»  ^f  onvdnr  and  Mmy,  I 
shimld  becM  tOMcit  I  4»  «iy,  UmI  riie 
Mnpiaie  aUlbe  anritt  tome,  n  Ikrulhfe 
M«n9 ;  b«l  I  do  tate  tlie  Jtwitli 
to  be  so  obHlataij  Hliiilly  MbdHif 
bwe.  AadastollMtatoutofNiiHi* 
beet,  thai  very  text  of  wenf/tan  is  pnilieuhrty 
eodlilmUy  eppliceUe  to  mndcr ;  and  if  thel 
be  biodiBip  new,  we  hovo  beeo  Tciy  iMKb  mil* 
piided by  onrpwdcipewBie, end  I  Ibink  weave 
booad  to  take  it  in  lunid»  to  lepeal  all  lawe 
that  are  agaiai*  itw  ■  flir,  be  if  pleaaod  to  deny 
m,  mmme  meaawa,  Ibeliberty  ef  bdnggoided 
by  ear  cenacieiioea ;  traty^  I  de«t  Iedow  wbat 
kawonid  bavegentleBMngoby;  tmly,lethtm 
goby  wbat  rote  be  pkaaea,  IwiUgobytbernle 
of  my  oanaeienoe,  and  will  not  do  any  thbif 
afunet  it  upon  any  conwdeimtien  or  eQBae«> 
MBoeowbatieefer;  norwiUI  partlhiaitbeli- 
Mty.  and  newer  of  parliaaenla»  ftir  any  rate  or 
law  ef  ioMor  eeoiti  wbamever.-Jar,  yoo 
ava  taU,  jrou  oo^^t  to  begnided  by  tbe  ratea  of 
law,  tbat  it,  not  tbe  foraoa  ef  law,  bnt  tbe  nitee 
oftew.  Sn-ylaay.iftbfoerotetwerentadet* 
bind  parliaaKntt,  it  was  veaaonabtetbey  tbonid 
be  bonnd  by  tbeni$  but  if  tbey  weromtde 
only  to  bind  inferior  eooHa,  tbey  were  lar 
onongk  fiooi  being  intended  to  p«t  a  cramp 
«non the  proeaadingtof  pariinniant}  andifyev 
eball  tutgect  yowaelvea  to  tbea,  yon  give  tbe 
lawmen  toob-a  power,  tbat  I  do  not  donbt,  but 
their  hooka  will  be  of  greater  antbority  than 
your  jooroala;  therefore,  in  ceotideratioB  of 
that, and baeanae  I  wonUI  lenrotbat  which  te 
the  right  of  parlteatenlt  to  my  tueenteart,  I 
ahall  Dol  anbaut  to  that.— Theraibm,  I  aay,  I 
oeine  clear  to  the  point,  whethcrtir  J.  P.  be 
guilty  or  not ;  ooly  f  mwtebaerfealittte  bade, 
that  aa  to  theeeinafanoet  that  the  worthy  mem> 
her  wet  pleated  to  make  uae  of,  of  Rnviltec 
aodofFolton;  abatttbeeeatiioedinarycaart, 
that  whieh  men  did  in  bent  ef  Uoed  and  pri* 
vate  malice:  ahall theae  be  konght  to  bear  n 
parelld  with  what  it  dtoe  m  pai&ment  for  the 
jottioe  of  the  nation  r  1  do  net  doobt  bnt  there 
are  men  enougb,  in  their  conaoienoet,  nt  teaat 
with  pretenice  of  it,  wiU  juatify  the  deatraotiei 
of  yoor  gorecoment  and  rthgion,  and  eveiy 
thing  eke:  all  theae  men  that  deny  tberigfat 
of  youc  government,  have  cooecieooe  and  jaa« 
tice  enonfffato  aubvertit,  iftbeyooold;  and 
thereforel  do  not  to  much  wonder,  that  many 
men  without  doom  iiave  aigned  in  tbat  natnre. 
—Bui  I  say,  my  contcience  m  the  rate  I  mutt 
g|oby;  andtometlieqoeitionitonly,whedmr 
■r  J.  F.  be  guilty  or  not  guilty,  and  am  ohHed 
to  give  my  judgment  init;  andltbinklam 
bound  by  the  laif  of  natnre,  by  the  law  of  the 
nation,  and  I  tee  nothimp  in  the  tew  ef  Oed 
that  probibittme,  to  give  my  judgment  aceerd-* 
ing  to  the  evidence,  and  the  o|Nmen  I  have  in 
my  eonedenoe  of  the  troth  of  it^lf  there  be 
DO  tuch  rate  that  requirea  two  witnettea  binding 
upon  me:  if  I  may  go  upenone  witnem;  ifl 
believe  he  tpeaka  true,  and  that  the  petiOD  te 
guil^;  thai  1  am bomd  to  net  for  thn 
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vatioo  of  the  nation,  and  al  odr  peitaiHj  t 
tW  that  made  thte  attempt,  aoade  it  open  yon 
and  your  peeterity  for  ever:  itte  notmaamll 
a  matter  at  aome  njpiitem  it;  it  it  net  the 
permn,  ao  mnch  aa  the  natnre  of  the  foot  we 
avetooOnaider;  and  we  are  not  to  let  men  et« 
eiqie  mmithatent  aeoording  to  their  gveataem 
or  their  tmallneaa,  but  acoordfaig  to  the  nature 
of  the  foot,;and  their  guilt  I  thmk  i  have  tbat 
flpeedom,  and  I  am  ao  little  bound  by  theee  rake 
tbat  have  been  urged,  that  if  both  wftnettet 
were  bore,  andgave  tattimonv  againat  him,  if  I 
did  not  believe  him  to  be  ffoitty,  I  wouU  tern 
my  life  rather  than  volt  him  to;  but  en  the 
contrary.  If  here  be  tofficient  ovidenoe  to  coo« 
vince  me,  though  net  according  to  the  rnka  of 
inferior  comrta,  1  will  not  tubyeet  the  fi«edem 
of  parlkmentt  to  thote  ralet.--18ir,  you  bt?e 
been  toU  formeriy,  and  I  think  it  a  matter  of 
thnt  weMt,  I  beg  leave  to  urgu  It  again,  be- 
oanne  it  it  a  great  rtaeon  that  guidet  me  in  thit 
matter;  if  you  tey  it  down  for  a  doctrine  in 
thte  hooee  (for  n  reaolution  here  taken  k  tt 
much  a  rate  at  a  tew,  for  it  thall  bebroughtit 
a  praoedent;)  and  therefore,  if  H  ahall  be  laid 
down  aa  a  rate  here,  that  von  win  never  attaint 
any  man,  or  fold  him  guilty,  but  upon  two  wit- 
nraait,  I  think  the  goveranwot,  and  all  you  have, 
etandt  upon  a  tottering  fonmlation:  be  mott 
bo  a  very  oidinary  etateanmn,  that  cannot  ky 
hn  ptet  00,  aa  you  ahdl  not  reach  him  by  two 
witneaaea.— Therefore,  1  tey,  I  think  it  be- 
eooMt  the  witdom  of  parltement,  not  to  deekre 
themaelvee  bound  in  that  retpeet ;  I  would  btve 
them  bound  by  jutline,  but  not  by  the^mnmen 
rate  of  the  tew. 

Sir  Roier <  Caitm,  Sir,  I  do  find  tbat  gen* 
ttemen  do  very  BMtch  Inaitt  in  tbk  etae,  tiMt  if 
a  ganlteman  ma  believe  that  rir  J.  F.  k  goi||^t 
homuatgtve  hk  vote  for  the  patting  of  tbk  biU : 
if  that  be  00,  I  am  gted  that  opimoo  did  not 
take  pteoe  in  the  teat  reign;  ifithad,  lam  of 
opinion  1  thould  not  have  been  here  now,  and 
Ibelteve my  terd Warringtan,  who  wee  ^ftj 
MMiimumtal  in  pronMHing  tbk  mvdiution, 
wouUnotbavodtedinhkbed.  Mytevdaod 
1  were  aecuaed  efn  crime,  whiob,  I  oelieve,  if 
OTOvud  by  two  witneaita,  had  been  treman.  -I 
ntvu  benrd  toate  gentlemen  my  in  tbk  houtei 
tliey  did  believe  my  leid  Wairington  wet  goHty 
(though  bowatnotguilty  ofthefaet  wttwar 
teid).  There  wat  a  man  awerei  te.  and  there 
waa  aoano  oofroberaling  evidence ;  hot  m  to 
Mr.  Fley,  and  mytelf,  mere  wnt  none,  but  tbk 


particular  perwn,  and  th^  indicted  ut  ef  mk< 
damnaner;  though  it  would  have  been  ti^aton, 
if  them  had  been  twowitnemea.  Nowiftbe 
foot  waa  treaaan  when  proved  by  tvo 
■m,  and  but  miedmieanor  when  proved 
by  onoi  malhlnha  we  are  doingan  catraoidhMgy 
thmg;  we aeegoteg,  alter  the foetcommitM, 
to  makotbnt  whieh  w  but  n  mitdemeanor,  to  be 
And  for  theae  ami  other  rmtont,  I 
agrae  to  the  paatteg  of  thk  bill. 
Loid  Il^rmm.  ttr,  though  I  hud  thmyo  an 
apprafaentten  of  the  ill  conoatneiMeof  thitbiH, 
yotBevotaomndianiwws  forthtegMtteman 
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ill  Uiat  1  bare  heard  btfore ;  for  be  eaya,  tbert 
mre  a  great  many  iiien»if  tbey  laay  prcMead  ac** 
eerding  to  their  conaoMiocav  will  aubvert  tbia 
faf emoMBt,  asd  bnog  in  king  Jaaaca  and  arbi* 
trary  power:  and  he  tella  yoo,  Ibai  etery  pre- 
cedent  in  tbii  bonae  m  e^oal  to  a  kw,  and  wiU 
justify  tbo  like  for  the  fntura.  I  am  oare  I  noa 
yery  onwiUiDg  to  make  a  preoedent  that  A§\i 
jvitify  men  in  snob  ill  aotionsy  in  saying  their 
prompted  them  fa  it«  < 


A.D;  169& 


[Then  a  <|ue8tiain  was  pat  for  brtnji^ing  in 
caudles ;  which  passed  in  the  affirmatire,  and 
thej  were  brou^bt  in.] 

Bf  r.  Hmmmd,  I  do  not  think  the  power  of 
parliamaiits  in  qnestaon  in  this  caae ;  hat  then^ 
as  all  other  powans  it  asost  bo  foondad  upon 
justioe,  and  never  ornd  but  open  aitraordinnry 
and  when  criminala  ase  net  to  m 


met  with  othorwtse.  The  newer  of  pariiamenta 
is  not  lessened,  if  this  bill  does  not  pnm:  hot 
tbe^iuestionis,  Whether  this«  power  shall  be 
eserUd  in  this  easeP  What  gentlemen  av^  of 
beuggnided  by  oonaeienee,  hath  no  weight 
with  me,  fuitber.  than  thai  is  goreraed  by  tbo 
lawofibehMid:  if  it  be  to  be  admitted  in  tbo 
caae  of  IiCb  and  Ueod,  why  not  in  aiensi  e$ 
tuum  f  Why  was  hobrooght  to  the  bar  then, 
if^aoeordingtoour  prifafea  jodgmcnt,  wo  aro 
to  determmo  tbia  matter?  No  roan  thonght  bot 
ho  was  gnilty. — I  beg  leave  to  mentioa  one 
thing  that  k  oometo  my  knowledge :  After  the 
trial  and  condemnation  of  Mr.  Cook,  I  had  an 
order  oent  me,  that  I  might  see  him ;  and  I 
went  to  him  by  nrtoo  of  that  order  ;  and  the 
greatest  |ian  of  the  tame  I  apentwitb  him,  ho 
took  op  in  declaring  against  the  eridenoe  of 
Goodman,  and  that  he  woald  reoave  thoaa* 
Ofunent  npon  it;  and  give  it  in  writing,  as  his 
dying  words.  I  saw  also  three  positive  wit- 
nesses confront  him  at  hie  trial ;  and  when  I 
heard  him  say  this,  it  weighed  so  ranch  with 
me,  that  I  have  very  great  •ground  of  aospidon, 
that  OoodoMin  waa  perjared  in  the  case  of 
Cookw — Here  hath  been  popular  expmasions  of 
plots,  ^and  jacobitea,  that  no  man  can  nppiy  to 
thia  particular  caae,  or  my,  this  a  case  where* 
in  we  ought  to  use  this  eztraordiBary  power: 
He  waa  m  the  handa  of  the  kw,  ana  nobody 
cdqi  aay,  that  the  government  must  aink,  if  ho 
docanoldk.  If  we  go  from  the  rules  of  joa- 
tioe,  I  hdievo  it  will  give  a  great  bkw  to  the 
government 

Mr.  Fcrnon.  8ur,  I  riae  up  only  upon  what 
that  worthy  gentleman  hath  ofSHod  unto  yon  ; 
for  I  did  not  think  to  troohk  you  with  any 
thing  of  that  nature.  But  if  you  will  give  mo 
leave  to  acquaint  jrou  with  what  I  believe  who 
have  been  later  with  him  than  thk  gendeman, 
and  muchoftener.  Sir,  ho  does  tell  mo,  that  he 
k  very  ftr  fromdenytiu|r  what  both  been  sworn 
ngamat  sir  J.  F.  and  hhnself,  conocmmg  the 
cnnsnllatton  to  bring  over  teFNneh;  fir  he 
hatbaverypartioularremeaibranoeofit:  And 
if  that  genueman  waa  to  apeak  with 
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that 


And  since  1  amum  Itfaiiric 
apoaka  «peo  thk  occasion,  should  Mtewiso  give 
soase  account  of  himself,  in  what  manner,  and 
for  what  rensen,  ho  diaohaigea  hkconsoisBco 
hero:  Ihopolmny  uae  that  word,  smoegeo- 
tkasen  make  nso  of  cooecienoe  for  hk  acquittal ; 
and  a  man  ought  to  have  a  very  good  coiisci<^ 
enoe  for  hk  condemnation.-^ia  to  sir  J.  F.'s 
innooepoe,  I  widi  he  had  given  no  uGcaakn  to 
havoit  calkdin  questions  And  since,  be  did 
foil  under  thk  aocumtinn,  I  wish  hoy  or  hk 
counsel  for  bim,wookl  have  taken  aomepams 
to  have  madehk  innocency appear :  But  I  do 
not  find  the  question  is,  whother  sk  J.  F.  k 
guilty  ^  But  whethertbera  beany  evidence  of 
&s  guih  ?  And  Isball  tell  you,  in  short,  my 
o|iiaion.ofthat:  I  take  the  proof  of  the  fbct  to 
be,  ittgeneral,  such  adomoostmtion,  as  the  n»> 
tnraoftho  thing kcapaUo of;  andtha^kauf* 
fhacnt,  and  ca^ibk  to  convince  a  reasanabk, 
honeat,  unpeqndioed  man,  of  the  trtth  of  what 
k  asserted.  And  there  kno  manner  of  doubt 
lefil,  whothea  it  k  so  or  no  (  nor  apaeai^ance  of 
any  poasibility,  that  it  esuld  be  otherwise.  I 
thmk  there  hath  been  that  proof  in  thkcaa^ 
and  nothkg  attempted  to  dkprove  it,  and  no^ 
thing  hath  been  Moved  on  sir  J.  F.'s  behalf, 
that  any  wrong  hatn  beendono  hfan :  Aodthere- 
fore,  in  abort,  my  aenae  is,  that  whereas  some 
gantkoMn  tfamkhim  guilty,  but  the  matter  not 
proved,  I  think  him  guilty,  beeauseltk  proved, 
and  them  hath  been  no  oier  made  to  dk« 
prove  it. 

Mr.  BramUy  Wmr*  Somer  gentlemen  have 
spoke  of  the  power  of  parikmenis;  butlaball 
say  nothing  to  then*  power,  which  1  baveleam^ 
odiram  myloadGmba,  ksotranacendantand 
absolute,  that  it  cannot  be  confined  withm  any 
boonda  :  But  the  more  just  and  honourable  it 
ought  to  be  in  its  proceedings,  to  givO'  an  ex- 
ample to  tnforior  courts.  And  tnoogh  their 
Kwer  cannot  be  denied,  yet  the  exercise  of  It 
th  been  often  oensnrad  and  condemned ;  and 
acta  that  have  paased  in  one  perliament,  Invo 
beenin  the  aame  reign  repealed,  and  sometimes 
severely  branded, '  Id  posaumua,  quod  jure  pos- 
*  aumua.'  It  is  certain,  hero  k  aoelhbt  of  legal 
evidence  :  We  are  not  tied  here  to  the  fiirmi 
of  Westminstnr-hall ;  but  certsinly  with  sub- 
misskn,  we  ought  to  tk  ouiaelves  op  to  the 
rules  of  Westminster-hall,  especially  when  they 
are  founded  upon  common  justke,  whkh  k  the 
same^  k  not  mutabk,  and  ought  tobe  universai. 
«— Bythe  kwofthoknd,  no  person'ooght  lo 
bo  convicted  in  caaea  of  trcaaon,  but  upon  two 
witnesses ;  the  kw  of  God  k  the  nme.  How- 
ever, if  you  will  pasafok  bBI,  all  peranoa  must 


acquieace  ;  and  there  kno 


of  your 


power  aAeiwaida.  It  hath  been  an  irgoment 
used  to  day,  that  the  security  of  the  govvm- 
ment  requires  the  passing  of  tiik  bill;  which  1 
think  to  be  a  good  onotoo,if  they  can  make  It 


appear,  that  unkas  you 


•,if  ther 
proceed 


in  tfik  way. 


the  govemmint  k  in  danger :  Though'  I  muat 
oba^ve,  it  w«s  not  that  consideratioo,  but  tbo 

^  ^_ now,  I  vindicatlott  of  an  honoiiraUe  person's  reputa-' 

he  would  satisfy  him,  I  believe,  in  that  point.  I  tiant  that  braiq|ht  tins  mitter  tat  before  yoB> 
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-^It  diMt  not  appear  lo  me,  tbmt  air  J.  F.'b  life 
or  death  caa  enaanger  the  goreroiDeDt  Yoo 
have  been  told  of  a  «lengB  that  be  hath  been 
engaged  in,  and  ig  carried  on  at  Ait  time;  That 
an  mvaaioo  from  Fhmee  leeow  to  threaten  us  : 
Tlie  fiinner  deagn  hath  been  happily  diiooTered 
and  defeated  ;  and  it  is  not  probable  that  nr 
J.  F.  fthoukl  hare  any  great  share  in  any  that 
as  carrying  on  at  present:  And,  as  far  as  1  can 
laam,  he  is  not  so  considerable  a  man  in  his 
own  penon  or  interest,  that  we  need  fear  him. 
—•An  hoBOorable  person  said,  if  we  do  not 
pass  this  biU,  thejr  that  sent  us  bete  wooU  pit 
ttsnothanlb.  It  isnol  a  good  way  of  arguing; 
bol,  i  beheve,  if  those  kwk  forward,  they  wdl 
thank  ns.  Sir,  in  the  act  for  dedaring  the 
ri^ts  attd  liberties  of  the  people,  yon  hare  it 

ofdifars  ertl  conaseliors,  &c.  Howeomesit 
to  paas,  that  we  never  have  attainted  aay  of 
them?  Aadif  weareforproceaduiginthisway 
of  attainder,  beeanse  it- pleases  them  that  sent 
us  hither,  I  daresajr*  tbeattaintingoDe  of  thoae 
men  wonld  gratify  those  that  sent  na  hither, 
more  than  the  attainting  twenty  snch  as  sir  J. 
F.  It  was  pretty  well  known  what  share  some 

Emtlemen  nad  m  bringing  in  of  popery  and  ar- 
trarv  power ;  and  I  will  take  the  nnerty  to  say, 
4hat  there  is  never  a  gentleman  in  this  House, 
l)nt  believes  them  to  be  the  worst  of  criminals. 
— Upon  the  whole  matter,  I  do  not  think  you 
have  ai^  oecsslon .  tp  eaert  a  jpower,  that 
nobody  denies :  I  see  no  secnritv  this  will  be  to 
4he  government!  and  conseoaently,  no  necessity 
of  it.  I  think  yon  are  making  a  most  danger- 
ous precedent,  and  that  it  will  be  of  iU  conse- 
SuMce  to  you;  and  therefore  I  am  against 
isbiU. 

Mr.  Smiik.  8ir>  I  will  be  as  short  as  I  can ; 
and  if  it  had  not  been  for  something  in  this 
day's  debate,  I  should  not  have  trouUed  you. 
As  to  what  waa  said  by  the  gentleman  that  spake 
last,  of  making  examples  of  some  that  had 
been  crinunal  in  the  last  reign :  how  that  came 
•to  happen,  that  no  such  examples  were  nuule, 
1  shall  not  now  entertain  yuu;  but  I  believe 
most  of  the  gentlemen  in  the  House  know 
prettT  well.    But  I  take  the  matter  before  yon 
IS,  What  evidence  von  have  to  prove  sir  John 
Fcnwick  to  be  guiKy  ^  and  whether  there  be 
not  an  extraordinafy  occasion  at  this  time  to 
exert  the  legislative  power?  I  shall  not  enter 
into  the  matter  of  praoedentt,  thoae  are  out  of 
my  province;  but  I  have  read  some:  however, 
it  shall  not  pam  upon  me  for  a  role,  because 
some  bills  hsve  been  reversed,  no  others  shaU 
bo  brought  in;  it  is  possifile,  that  the  reversing 
of  them  may  be  wonetban  the  first  bringing 
of  them  in.— But  to  apply  thyself  to  the  evi- 
dence;  I  cannot  but  oboervo  one  thing,  that 
seems  this  day  extraordinary  :  we  are  told  by 
•ome  gentleosen  they  are  against  our  proceed* 
ing  upon  this  bill,  faocause  it  does  not  anadrate 
tothemlea  of  Westmineter-hall ;  mad  at  the 
avBc  tima,  geatlenea  take  liberty  to  make  ex- 
ceptions hero  agauMt  that  evidenoe.  that  West- 
austsr-hallhualbwod:  tbMtliqribouU^fce 


cxceptkms  to  that  evidence  wUefa  fbe  hw  of 
England  altows  to  be  good !  For  it  is  notori- 
ous, it  hath  been  adiSitled  in  Westminster- 
hsU :   and  gentlemen  might  as  well  have  loU 
you,  that  these  men  that  suffered  died  inno- 
cent, as  to  have  denied  it.     And  1  think  there 
is  a  further  strengthening  of  his  evidence;  for 
there  is  not  one  man,  who  hath  ditsd  upon  his 
evMlence,  hot  hath  acknowledged  himself  guilty 
of  what  he  hath  charged  him  with. — ^As  to  tlie 
matter  of  the  other  evidence,  sir,  I  do  not  ay, 
that  it  is  evidence  that  will  oome  at  Westmin- 
ster-hall; but  at  the  same  time,  give  melesTe 
to  tell  you,  they  seem  to  lay  a  Gitle  stress  apon 
it,  when  they  tell  yon,  they  believe  it  was  ftlse 
evidence,  and  instance  in  what  Cook  said  to  s 
Hentenan  of  this  House,  after  his  condemns- 
tion ;   bnt  I  think  thus  far  I  amy  aay,  that 
when  yon  sent  eoase  of  yomr  members  to  exa- 
mine sir  J.  Friend,  he  did  own  all  those  per- 
sons to  be  at  that  place :  and  that  is  a  mocb 
better  argument  for  the  validity  of  Goodssao's 
testimony.     Bnt  aa  to  the  matter  before  you, 
some  gentlemen  have  made  it  a  ouestion,  wbe* 
ther  sir  J.  Fenwick  be  so  eonsiiMrable  a  man, 
as  yon  should  proceed  in  this  extraordinary  a 
maaiwr  with  ?  Though  they  aM  aay,  yoo  may 
do  it;  yet  at  the  same  time,  they  tdl  yoo  Ibis 
was  never  put  in  execution,  but  they  were  io 
the  wrong  that  did  it — Now,  air,  the  question 
is,  whether  you  should  make  use  of  this  power 
at  this  time?  Say  some,  the  ploC  is  over:  1 
wish  it  was :  but  when  a  conspiracy  hath  been 
hud  so  deep  and  general  as  this  waa,  it  is  not 
the  hanging  of  one  or  two  that  will  make  m 
safe ;  when  it  is  apparent  to  you,  here  is  all  the 
artifice  in  the  worto,  all  the*^endeavoors  ia-tbe 
world,  by  sir  J.  F.'s  friends,  to  remove  Good- 
man out  of  the  way ;  it  is  some  argument  tbat 
be  had  something  to  say  to  him :  and  when  we 
see  prisons  broke  open  daily  ;  we  have  known 
peraons  murdered  io  the  streets  lor  giving  evi- 
dence.    Very  notorious  is  the  case  of  IMs* 
worth :  you  nave  plots  all  about  you ;  and  yet 
can  you  think  there  is  no  occasion  to  make  ose 
of  this  extraordinary  powerful  would  have  as 
great  a  conviction  4ipon  my  conscience  ss  I 
could ;  but  it  is  very  hard  a  man  must  throw 
his  conscience  aside  m  the  case :  it  is  very  hard 
to  believe,  that  if  there  be  two  witnesses  pro- 
duccd,  thoo|rh  I  do  not  believe  the  witnesses,  yet 
I  am  safe  it  I  condemn  the  roan ;  and  if  tbers 
be  bi|t  one  witness,  I  am.lo  acquit  the  mao, 
though  I  believe  him  to  be  guilty.— 'And  thooffli 
they  go  to  scripture,  to  tetl  you  there  must  be 
two  witnesses,  yet  they  do  not  go  so  far  as  to     i 
tell  yon  there  hare  been  very  extraoniioafy     j 
thinjps  done,  even  by  God  himself,  for  the  pre- 
serving a  community. — And  there  is  the  ressoa 
of  it,  that  one  witness  may  take  awur  a  mso*s 
life  in  one  case,  and  not  in  another.    There  wtf 
a  thing  said,  that  was  one  thing  thatoocasioDcd 
my  standing  up :  a  gentleman'  said,  truly,  it 
seemed  to  him  to  be.  a  better  wav  to  pot  so 
end  to  the  plot  to  have  an  act  of  indemoityf 
than  the  c^wvidion  of  sir  J.  F.  wooU  be.-* 
Sir,  theraseema  rwy  little  reason  ftraettot 
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Sndemnity,  when  wehaTewoi  an  act  paMed 
•o  lately,  whitb  has  not  raftrained  persons,  nor 
.liroaght  tbem  to  a  aenae  of  tb^ir  duty ;  and  we 
bave  beard  persons  own  at  vonr  bar,  that  the 
fact  was  committed  iust  after  tbe  act  of  in> 
denhity.  Sir,  I  do  heartily,  according  to  my 
^eonsdenee,  vote  for  tbts  biU. 

Mr.  Hdreauri.  Sir,  I  am  sensible  it  is  rety 
diiScttIt  to  say  any  tbing,  and  not  seem  tedious 
«t  this  time  of  nigbt ;  but  1  take  it  to  be  my 
<luty  not  to  be  silent  in  this  matter.  All  tbe 
tugoroents  that  I  remember  haTe  been  made 
11S6  of  in  any  ibnner  debate,  or  in  this  day's, 
nay  be  reduced,  in  abort,  to  these  two  heads  ; 
tbe  danger  of  the  goremment,  and  gentlemen's 
prifato  opinion.— 'Sir,  as  to  tbe  danger  of  the 
government,  if  any  body  will  convince  me 
^ere  is  such  danger^  (1  promise  him,  if  it  be 
worth  his  while  so  to  do)  I  will  be  his  proselyte, 
and'  rote  for  this  bill :  but  to  tell  me,  tbegovem  - 
nent  is  in  danger,  and  that  the  fate  of  England 
nnd  Bufope  depends  npon  this  bill,  is  oertaioly 
father  offered  to  amuse,  than  to  conriuce.— It 
iiath  been  ashed.  Can  tbe  circumstances  that 
nir  J.  F.  is  in  admit  of  any  danger  to  the  go* 
▼etnment,  which  hath  power  orer  his  liberty 
every  day,  and  may  restrain  him  of  his  liberty 
daring  his  life?  A  man,  by  the  acconnt  I  hare 
bad  of  him,  of  little  interest,  not  worth  nine- 
pence.  (1  have  no  acquaintance  with  him,  and 
no  I  may  easily  mistake  his  circumstances.) 
But,  sir,  whatever  his  circumstances  are,  he  is 
in  safe  cnstody,  and  no  doubt  there  he  will  be 
liept;  and  to  say  the  government  is  in  danger 
hy  aucb  a  man,  sure,  that  cannot  be  thought 
by  atiy  man  living :  and  God  forbid  this  should 
be  the  case  of  the  government,  that  it  cannot 
•opport  itself  without  taking  away  this  unfor- 
tuoate  gentleman's  life,  contrary  to  the  roles 
of  law  1 — Fortheargnmanlof  pnvate  opinion, 
it  is  aknost  as  dangerous  as  tbe  precedent  yon 
are  making.  I  wiH  not  argue  it  from  the  case 
4if  the  people,  enthusiasts  and  madmen ;  but  I 
will  urge  it  in  tbe  case  of  men  that  sat  in  judg- 
ment^ Jf  opinion  b  to  justify  tbe  condemning 
of  a  man,  let  uii  never  more  csll  the  verdicte 
against  Mr.  Cornish,  Mr.  Sidney,  lord  Russel, 
and  others,  murders.  Ask  the  jury  \  no  doubt 
none  of  them  are  so  silly,  but  m  his  opinion, 
they  were  guilty.  But  if  opinion  msy  condemn  a 
man  without  proof,  why  not  acquit  him  as  well, 
where  there  is  proof?  Such  a  practice,  I  am 
sure,  would  never  be  endured.  Tbe  propersst 
method,  1  think,  was  proposed  by  the  gentle- 
man that  began  the  debate ;  and.  1  beg  leave  to 
Ibllow  the  same  steps,  to  consider  his  guilt,  bow 
it  appears  to  us,  and  x%  bet  her  there  b^  any 
fcasQo  for  this  extraorilinary  manner  of  pro- 
Cfcding — The  recital  of  that  bill  are  the  argu- 
ments tor  it ;  and  those  we  send  up  to  the  house 
of  lords  for  the  passing  of  this  bill :  and  first, 
it  says,  that  sir  J.  F.  wss  indicted  by  the 
.teetimony  of  Porter  and  Goodman,  &c.  It 
iKys,  that  i^veral  days  were  appointed  for  bis 
trial,  .and  at  one  of  those  days  the  trial  had 
come  on,  if^  it  bad  not  been  for  the  discovery 
fhvi  he  pretended  to  ip«ke ;  but  it  does  net  say 
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it  was  pnt  off.  at  any  other  d%yn  or  times,  for 
that  reason :  but  it  goes  on,  and  says,  he  hath 
made  several  reflections,  &c.  insteaii  of  making 
an  ingenuous  discovery ;   and  then  it  recitea 
bow  that  Goodman  is  withdrawn. — I  would  beg 
leave  to  put  gentlemen  in  mind  of  what  was  a 
great  inducement  to  brin^  this  btll  io :  it  waa 
said,  that  sir  J.  F.  and  his  relations  had  done 
it;  that  they  would  prove  that  Goodman  waa 
withdrawn  by  his  means;    Give  me  leave  to 
say,  that  there  was  no  proof  of  it,  unless  the 
hearsay  of  Cbmcy,  and  the  actions  of  my  Huiy 
Fenwick,  are  to  be  evidence,  oontrarv  to  tlm 
known  laws  of  Eng!and,  to  aifiwtthfs  unhappy 
gentleman  in  the  case  of  his  IHe :  I  sa^,  if  any 
gentleman  had  been 'of  another  opinion,  no. 
doubt,  he  would  have  offered  that  amendment 
to  the  committee^— As  to  the  discovery  that 
sir  J.  F.  hath  made,  it  does  not  appear  to  me, 
whether  it  be  true  or  Ihlse :  it  ia  one  thing  to 
give  a  vote  to  clear  a  gentleman's  reputation, 
and  another  tbing  to  carry  it  so  far,  as  to  give 
judgment,  that  tbe  person  that  made  those 
reflections  shall  die,  and  that  before  any  proof 
of  their  falsbood. — ^Here   is    an  indictonent 
found,  and  here  is  an  evklence  withdrawn; 
that  is  all  I  am  satisfied  in :  and  annpoaing  tbo 
person  guilty,  it  is  no  manner  of  mdiicement 
from  these  arguments,  to  proceed  in  this  extra* 
ordinary  manner.    But  i  would  consider  the 
matter  of  the  amendment  made  at  the  com- 
mittee [•  Of  which  treasons  he  the  said  sir 
John  Fenwick  is  guilty.'}!  can't  say  tliat ;  snd 
therefore  I  cannot  vote  tor  the  bill.    If  he  be 
guiltr,  it  does  not  appear  so  by  legal  evidence; 
and  therefore  I  am  to  judge  him,  as  heappeara 
to  me,  and  an  innocent  man .    Tbe  law  requirea 
two  witoesses  to  convict  a  man  of  this  crime. 
It  is  the  greatest  crime,  and  the  law  is  so  mer- 
ciful, that  it  will  not  expose  a  man  to  such  great 
penalties,  without  demonstrative  evidence.—* 
The  first  act  of  parliament  that  requirea  two 
witnesses  is,  1  Edw.  6.  The  next  is  5  Edw.  6. 
And  upon  that  act,  give  me  leave  to  take  notice, 
that  act  ffoes  a  little  further  than  tbe  first;  for 
the  5  Edw.  6.  ^fiet  not  only  say  there  shall  be 
two  witoesaes,  but  it  goes  on,  and  aavs,^— • 
which  two  witnesses,  (they  are  there  called  ao* 
cosers,  but  mean  the  aame  thing,)  shall  be  pro* 
duced  in  person  before  the  part^  at  his  arn^gno 
ment,  and  aball  there,  before  his  face,  maintain 
and  avow  what  they  have  to  say.    So  the  par* 
liament  particularly  provided,  that  there  shonid 
net  only  be  two  witnesses,  but  that  they  abould 
appear  in  proper  person,  in  open  court.'r-'I  beg 
leave  to  observe,  that  afler  the  making  of  the 
first  act,  in  the  9nd  or  Sd  year  of  Edward  6, 
there  was  an  attainder  of  sir  The.  Seymour,  yt 
parliament,  without  heormg  of  him ;  and  that 
very  self- same  parliament,  within  two  years 
afterwards,  seems  so  to  have  resented  that  mat- 
ter, that  they  made  that  provision,  I  have  men- 
tioned, in  the  5  Edw.  6.  and  to  secure,  that 
that  ill  precedent  should  do  no  harm,  they  put 
in  that  clause.    If  tlna  act  passes,  1  wish  we  do 
not  repent  it  in  less  time  than  that  parliament 
did  the  attainder  of  sir  Tho«  ^eymoqr,    1/4  us 
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.  be  gttided  by  tb?  rewon,  tkejettiee,  mid  die  6hh 
oretioD  of  that  act,  tboos h  we  ere  net  booml  in 
oar  legislative  capacity  by  tbe  power  of  it  1 
cannot  but  observe,  that  fram  tfaemaking  of  tbat 

y^  act,  no  person  has  been  attainted  in  any  other 
manner,  till  the  doke  of  Monmoodi :  ao  great 
,  a  veneration  has  that  law  always  bad  in  all 
rpigns,  though  a  multitude  of  oonapirades  have 
happened  in  them  all.  I  do  not  think  it  so 
.  material,  that  there  should  be  two  witneMes, 
as  tbat  these  witnesses  should  be  heard  face  to 
fiioe,  and  cross-examined.  It  hath  been  told 
■you,  tbat  it  is  patural  justice  and  reason  that 
there  shoaM  be  twp  witnesses.  A  gentleman 
asked  yon,  where  tbat  natural  jostice  was  be- 
fore the  statute  of  Ed.  6.  F  Sir,  the  statute  of 
35  Bdw.  3.  says,  that  every  person  that  is  at- 
tainted, shall  be  *  provablement  attaint  ;*  and 
somewhat  may  be  from  thence  inferred  more 
than  Chat  the  crime  should  be  proved,  for  so 
must  every  crime.  But  as  to  the  proof  required 
by  that  act,  and  tbe  acts  of  Ed.  6,  all  those 
ads,  by  very  learned  opinions,  have  been 
thonfi'bt  declarative  of  tbe  common  law :  but 
that  IS  scarce  worth  the  enquiry,  since  it  is  cer- 
.tain  how  tbe  law  stands  at  this  dav. — An  hon. 
gent  took  notice,  that  such  evidence  as  we 
.have  had,  and  such  proceedings  as  these,  wouU 
not  be  reasonable  in  case  of  impeachment ;  but, 
distinguished  between  tiiat  proceeding  and 
this.  Bpt  certainly  the  reason  is  the  same.  It 
is  trtie,  the  same  persons  that  accuse  in  one 
case,  give  their  judgment  in  the  other ;  but  in 
each  case,  such  privilms  as  are  Jost  and  rea- 
sonable, ought  to  be  ulowed  to  the  party  ac- 
.cnsed. — I  shall  add  no  more,  but  that  we  are 
Bialtiog^a  precedent,  which  cannot  be  made 
witliout  breaking' through  all  tbe  fences  of  the 
law ;  and  wben^it  is  made,  we  know  not  who 
uinr  suffer  liy  it 

Sir  Rd.  TcmpU,  As  to  the  evidence  you 
.have  before  you,  I  appeal  to  any  man,  wne- 
.tber  at  the  common  law,  if  there  was  but 
.one  witness  against  a  man,  whether  be  was 
not  at  liberty  of  demanding  trial  bf  battle  f 
Those  acts  that  have  been  fnade  since,  are 
made  certainly  to  provide,  that  in    no  case 

/  whatsoever,  a  man  afaould  be  so  much  as*  ac- 

cused without  two  witnesses  of  tbe  tieMon. 
—As  to  what  hath  been  said  of  the  particular 
evidence  before  you;  what  hath  been  ob- 
jierved  here,  is  a  good  objection  in  the  courts 
bek)w.  I  do  not  say  it  does  disable  a  roan 
Irom  being  an  evidence,  because  be  is  not  par- 
4k>ned ;  but  he  is  not  so  good  an  evidence  as  if 
he  was  pardoned ;  but  tnat  I  stand  npon  is 
Ibis :  shall  you  come  here,  and  make  a  preoe^ 
dent  ifi  this  place  to  condemn  a  man  to  tbe 
highest  penalties,  upon  less  evidence  than  you 
will  allow  any  body  else  to  do  it  ?  That  is 
what  was  never  done  in  parliament  before. 
Will  you  make  a  precedent  m  parliament,  that 
at  any  time  they  may  bring  in  a  liill  here,  and 
judge  a  man  to  death  lor  treason  upon  no  evi- 
dence ?— As  to  this  bUl  itself,  connder  what  a 
precedent  you  will  make:  there  is  nothing  that 
any  bill  was  condemned  for  in  parliMiieati  tbat 


:is  not  ip  this  biU.    Allmaidmidmaitpweive, 
that  you  have  but  one  evideoce,  vofX  such  a  one 
as  I  have  told  you :  and  whatever  any  mafa'a 
priraie  persuasion  is,  it  is  the  proof  must  go- 
vern you»    Then  this  is  a  law  ejr  pqUj^cto^ 
and  that  hath  always  been  condemned ;  you 
make  tbat  evidence,  tbat  was  not  ao  before. 
Sir,  this  is,^besides,  making  a  law  in  a  nnrticnlar 
case,  sffainst  tbe  common  Taw  of  fingtand,  and 
the  rigEt  that  every  subject  baf^ :  it  is  making  a 
lawtohaagamanwtthoiilatrial;  itismaking 
a  law  here,  that  waa  introduced  here  upon  a 
pretence  to  make  him  an  evidence.    Bvery  one 
aid,  that  they  dul  not  seek  his  bkM»d ;   and  if 
that  be  the  secret  inducement  in  thin  case,  itis 
n  dangerous  precedent    The  earl  of  Exeter, 
when  be  brought  tbe  raok  into  tbe  Tower,  every 
body  knows  the  fateihat  came  upon  liiia  afUr- 
wards.— Let  any  body  shew  me  tbcni  was  any 
reason  for  reversing  any  actofparliannent;  they 
are  all  against  this  bill— Then  to  tbe  neccasity 
of  it;  I  cau'timaffineanything  that  hath  been 
said  to  you  upon  tiiat,  is  a  ^pround  for  this  biU. 
Pkay  consider  first,  how  this  matter  cuDne  be- 
fore you ;  it  was  for  an  henoowUe  person's 
vindication,  and  it  vras  not  feraunitlad  to  you 
by  the  king,  but  by  the  heneonMe  aeflretaiy: 
be  told  you,  tbat  if  you  had  a  mind  to  see 
these  papers,  andrannired  it,  he  h«dl4^v«  to 
let  you  have  them ;  but  if  it  had  been  a  thing 
of  this  oonsequence,  that  the  govenm^t  had 
been  in  tbe  utmost  danger,  would  iiha^  been 
transmitted  only  at  the  request  of  a  ptivato  gen- 
tleman, and  leit  onto  yen,  whether  jov  would 
proceed  upon  it  or  nor— But  k  is  observed,  tbat 
tbeptotnuivgoonstill:  pray  if  tfaia  gebtWmsa 
be  cutoff,  JiM  that  cure  It  f  Yon  are  eeeure  of 
htm  now,  that  ho  can't  act  in  it ;  so  that  I  have 
not  heard  the  lost  ground  to  oonviuoe  n% 
that  tbe  government  would  hftiu  Icsa  daqg^  if 
tlus  gentleman  was  cut  off.— Sir,  we  are  told 
here  of  going  according  to  our  consciences ; 
give  me  leave  to  say  to  yon  what  was  instanced 
m  the  other  day :  that  in  the  worst  of  times, 
when  they  did  not  sddk  at  murdering  of  tbe 
king,  yet  they  etuck  at  thb ;  they  would  not 
aHow  any  man  to  suffer  upon  one  witness ;  and 
thev  did  not  admit  of  depositions  against  my 
lord  Mordaunt ;  and  my  lord  Mordaunt  aayed 
bis   life   bv   it.      You  have  dqiosed  king 
James  for  breaking  in  noon  the  law ;  and  din 
any  body  believe  tnat  Anr.  Hampden  wna  net 
guilty  of  the  treason  he  was  charged  vrith?  He 
owned  it  before  this  House;  and  yethewtf 
tried  only  for  misdemeanor,  there  being  but 
one  wimess  against  hhn ;  and  they  tbat  strained 
all  other  lairs,  stuck  at  this,  and  would  not  rio* 
lato  this  law ;   so  that  I  think  there  ia  no  ne- 
cessity for  making  such  a  precedent,  and  I 
think  it  would  be  the  worst  of  precedents. 

Mr.  Bofcawen.  I  have  OMcrved  upon  tbii 
debate  that  some  persons  deny  that  it  is  josliii*' 
able  at  any  time  to  proceed  upon  bilis  of  at- 
tainder, and  yet  they  don't  dispute  the  power  of 
parliaments;  but  at  the  same  time  say,  they 
ooght  to  go  according  to  thendesof  Dfestaia- 
ster-hall.— Another  eays,  it  is  the  same  thing 
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wb6aiar  W6  |itoi9C6d  br  wst  or  mpssdmicDty 
or  bili  of  attainder :  I  thios  Um  mach  out  of 
the  way  ;  for  in  that  ease,  tbe  lords  only  are 
judg«a,  and  you  are  the  prbiecuton ;  and 
you  don't  ase  your  leg^ialatiTe  power  in  that. 
—A  worthy  friend  of  mine  said,  be  had 
often  been  mistaken  in  bis  own  conacienee, 
when  he  tbon^t  himself  Terv  much  in  tbe 
right.  That  might  be  so ;  and  iP there  was  any 
room  rationally  to  suppose,  that  sir  John  Pen- 
wick  was  not  guihy,  I  should  be  of  opinion  to 
be  of  tbe  more  faTonrable  side ;  but  i  take  it, 
there  is  no  room  for  any  tean  to  beKei^e  but  be 
isgOilty. — Now  I  would  examine  what  grounds 
we  have  to  beUeve  him  guilty.  Upon  trials, 
when  they  charge  a  jary  with  a  prisoner,  one 
part  of  their  cha^  is  to  enquire,  whether  be 
fled  for  it  of  no  f  it  is  notorious  that  sir  J.  F. 
fled  fbr  this,  which  is  no  small  argument  of  bis 
goifl.  Another  is,  that  he  was  here  at  the  bar, 
and  did  not  deny  the  fact ;  if  he  hul  confessed 
it,  no  doubt  but  yon  would  bare  conclnded  him 

Siilty  ;  and  wheh  be  does  not  deny  it,  this  is 
e  next  door  to  it. — ft  bath  been  told  yon, 
many  biUs  of  attainder  bare  been  reversed  as 
unjust :  it  bath  been  as  uiotorious,  that  the  ver- 
dicts of  twelve  men,  and  when  men  have  been 
tried  by  their  peers,  have  been  reversed  too. 
I  will  instance  in  two  ortbree.  Tbe  first  I  be- 
gin with,  wastfaatof  thednfceof  Somerset ;  but 
nobodjf  could  say  but  he  was  guilty  of  the 
lact,  lor  he  confessed  it ;  but  there  was  a  pow- 
erful enemy,  the  duke  of  Northumberland. 
The  next  is  the'duke  of  Norfolk,  who  was  at- 
tainted in  queen  Elizabeth's  time;  and  they 
were  not  by  parliament,,  and  yet  both  were 
reversed.  And  I  think,  as  this  matter  stands 
now,  some  gentlemen  are  of  opinion,  by  tbe 
evidence  they  have  heard,  that  be  is  guilty ; 
bat  I  tbhik  nobody  bath  said,  that  it  appears  to 
liim,  by  the  evidence  he  hath  heard,  that  be  is 
innocent.  Now  I  desire  to  know,  whether 
every  man  mnat  not  tise  his  conscience,  to 
judge  whether  there  be  sufficient  evidence  ?  I 
aclmowledge  there  is  no  sufficient  evidence  to 
convict  htm  in  Westminster-ball ;  but  there  is 
more  to  satisfy  my  conscience,  and  the  world 
abroad,  than  n  Goodman  was  here ;  besides  bis 
not  denying  it,  yon  have  the  evidence  of  tbe 
persons  that  died,  who  owned  the  same  thing : 
and  f  mention  that  the  rather,  because  they 
confessed  it  to  persons  sent  fnom  this  bouse ; 
and  did  not  only  confess  themselves  to  be 
guilty,  but  acknowledged,  that  there  was  such 
a  conspiracy  ;  and  sir  fVm.  Parky ns  acknow- 
ledged in  particular,  that  he  was  to  raise  a 
troop  of  horse,  and  that  the  French  were  to  be 
invited  over :  is  this  nothing  for  tbe  legislative 
power,  that  Is  to  secure  tbe  peace  and  welfare 
•f  tlie  government  f — Gentlemen  say  there  is 
a  gnsat  deal  of  danger  in  this  matter :  some,  if 
yon  aeqnit  him,  others,  if  yon  condemn  him. 
If  yon  ave  satisfied  he  is  ^ilty,  by  this  Mil 
yon  set  up  a  land -mark,  that  others  may  take 
<:are  tbey  do  not  come  into  this  predicament  ^ 
cm  the  other  hand,  if  you  reject  this  bill,  yon 
iffHt  girt  advantage  *to  yoor  enemies ;  wnen 


they  shall  see  a  man  thai  is  so  notoriously 
concerned  in  calling  in  a  French  army,  the 
worst  of  your  enemies,  to  be  soot -free.  If  ho 
be  gnilty,  what  danger  fk  there  of  the  pre* 
cedent  ?  When  a  person  in  the  like  nature, 
that  hath  fled  for  it,  that  does  not  deny  it  $ 
when  living  persons  confess  it,  and  dying  per- 
sons confirm  it,  Uien  there  will  be  danger  in 
such  a  person.^-Upon  the  whole  mailer,  I 
think  there  is  no  man  that  ever  I  heard,  that 
does  not  believe  him  to  be  guilty ;  and  it  is 
strange  yon  should  want  evidence,  and  yet 
every  one  think  htm  guilty ;  and  I  think  no 
man  most  be  acquitted  or  condemned,  but  ac-* 
cording  to  a  man's  conscience. — An  hon.  per* 
son  said,  'Porter  was  no  good  witness :  if  Good* 
man  was  here,  he  would  not  be  so  much  ;  and 
yet  we  must  acquit  him  because  Goodman  is 
not  bete :  and  therefore,  u|km[i  the  whole,  I 
think  yon  will  give  your  enemies  a  great  ad- 
vantage, if  yon  acquit  him  ;  and  if  you  con- 
demn him,  you  will  do  y ourselvea  right. 

Mr.  Comper,  8ir,  being  concermd  in  pro* 
sectttions  of  this  nature  without  doors,  I  nave 
hitherto  declined  concerning  myself  in  any  de» 
bate  of  this  evidence,  though  unconcerned  in  .r 
the  conduct  of  tbe  evidence  against  sir  John  'n 
Fenwick;  but  being  to  give  my  opinion  and 
vote  as  a  judge,  1  snail  crave  leave  to  give  my 
sense  of  this  matter. — I  would  beg  leave,  iO 
the  first  place,  to  make  us^  of  a  distinction, 
which,  I  think,  will  serve  to  answer  several  of 
the  arguments  that  have  been  made  use  of:  I 
think  there  are  two  things  to  be  considered ; 
first,  his  crime,  and  the  proof  of  that  crime  ^ 
and  then  the  other  matters  done  by  him  subsOv 
quent,  &c. — The  crime  and  proof  of  it  that  bath 
been  given  a^nst  him  at  your  bar,  is  the 

rt>und  by  which,  I  think,  before  God  and  man, 
ought  to  give  my  affirmative  to  this  bill,  by 
wbidi  you  judge  him  to  die.  What  he  batk 
done  subsequent,  convinces  me  in  my  judg- 
ment, that  we  are  here  in  a  proper  method  and 
course  of  proceeding  against  nim ;  therefore 
let  no  man  say,  that  you  have  condemned 
him  because  he  hath  protractetl  hb  trial :  no, 
yon  have  condemned  him  fbr  having  been 
gnilty  of  high '  treason,  manifestly  proved 
against  him :  then  let  them  not  say,  on  the 
other  hand,  will  you  condemn  any  man  that  h 
at  any  time  g[nnty  of  bu^h  treason  ?  No ;  but 
when  a  man  is  goHty  or  the  worst  of  treasons, 
and  this  would  have  been  manifestly  proved 
against  him  in  the  ordinar}^  course  of  pi»ceed- 
ings,  but  that  he,  undertaking  to  atone  for  his 
cnme,  and  serve  his  country,  hath  protracted 
his  trial  till  one  of  the  evidence  is  gone; 
and  then,  though  he  pretended  1o  have  a  re- 
serve, which  he  would  make  known  to  the 
king's  person,  yet  when  he  thinks  he  n  out 
of  the  ordinary  reach  of  justice,  he  sets  tbe 
justice  of  his  country  at  defiance.  Thene  are 
grounds,  not  why  he  is  to  die,  but  to  justify 
our  proceeding  in  this  manner. — Sir,  I  would 
h^  leave,  in  a  few  words,  to  take  notice  of  a 
fewtfaings  said  in  this  matter:  gentlemen  are 
afraid,  that  this  wiH  be  made  use  of  by  pot- 
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ledty  to  the  dMadrantageof  lioiiegf  moi ;  and 
jvoa  have  been  tokl,  that  preGedants  hava 
b^on  with  the  punisbment  of  the  flfuHty, 
and  then  have  been  carried  on  to  the  pnnisbmeot 
of  those  that  have  not  been  ao.  It  is  true, 
there  hath  been  a  rery  bad  nae  made  of  very 
ju8t  acts  in  relation  lo  ttie  public:  but  what 
do  gentlemen  infer  from  that?  Mutt  we 
have  no  such  things  as  justice  P  Most  not 
the  guilty  be  punished,  because  the  same  me- 
thods may  be  made  use  of  for  the  punishing 
of  honest  men  ?  I  am  not  afraid  of  what  use 
posterity  will  make  of  it ;  if  there  come  timeii 
of  violence  when  there  are  no  parliaments, 
they  will  not  want  this  precedent ;  there  are 
otliers  that  hare  been  dted,  that  will  much 
inure  justify  those  proceedings  ;  nay,  this  may 
protect  the  innocent.  If  a  bill  coma  to  be 
proceeded  in  against  another,  he  may  say,  sir 
J.  F.  was  heard  personally,  and  by  bis  counsel ; 
that  the  evidence  was  produced  before  him, 
and  confronted  with  him.  An  inoooeot  man 
may  say,  there  was  that  extraordinary  in  his 
erime,^  which  is  not  in  mine :  he  would  have 
introduced  a  fbreifpi  army,  and  atWrwardv 
liave  aggravated  his  crime,  by  endeavouring 
to  abuse  the  king,  and  creating  a  jealousy  be- 
tween the  king  and  his  ministers.— Sir,  in  the 
next  place  it  is  said,  that  here  is*not  legal  evi- 
dence I  which  I  think  is  a  mistake :  and,  say 
some,  though  here  is  an  evidence,  that  really 
convinces  them  in  their  consciences  (I  am  not 
asbaroeil  to  make  use  of  that  word),  yet  they 
are  not  for  passing  this  bill,  becaase  there  is 
not  a  legal  evidence.  With  submission,  that  is 
a  mistake ;  before  1  Ed.  6,  one  witness  was  a 
giiod  evidence  in  high*treason  ;  but  there  was 
variety  of  opinions  touching  treason  betbre 
that  time ;  but  neitlier  the  first  uor  the  5th  Ed. 
6,  in  the  penning  or  wording  of  them,  nor  in 
the  reason  of  them,  were  intended  to  extend 
to  tlie  high -court  of  parliament ;  so  (hat  for 
aught  that  hath  been  said,  though  one  witness 
corroboreted  by  circumstances,  as  this  case  is, 
aud  th^  confession  of  the  party,  would  not  be 
legal  evidence  below;  yet  with  submission,  it 
is  a  legal  evidence  in  parUament,  even  accord- 
ing to  the  strict  rules  of  law  ;  because  no  law 
hath  made  two  witnesses  requisite  in  this  case ; 
so  that  it  is  a  convincing  evidence  ;  I  think  it 
may  be  justified  to  be  a  legal  evidence  ;  and  as 
it  convinces  me,  that  I  cannot  resist  the  belief 
of  it,  I  must  be  for  this  bill,  notwithstanding 
what  some  gentlemen  have  said,  by  way  of  en- 
deavouring to  explode  conscience  as  a  rule  not 
to  walk  by  in  this  case.  One  instance  given 
against  it  was,  becanse  a  hangman  has  not  a 
discretionary  power  to  execute  a  man  according 
to  his  conscience,  and  put  him  to  what  aort 
of  death  he  pleases ;  as  if  we  had  not  a  better, 
■and  more  legal,  and  discretionary  power  in  the 
high  court  of  pariiaroent  than  the  hangman 
has. — But  we  are  told  of  several  instances, 
where  mad,  and  hair- brained  men  have  made 
use  of  their  conscience  to  palliate  their  extra- 
vagancies. No  doubt  it  hath ,  and  let  me  tell 
youp  religion  hath  been  made  use  of  as  a  pre- 


teDoeto«li6#oiikof  FittanietiDali  agd;  and 
yet  I  hope  they  will  not  argiWi  that  then  ought 
to  be  no  religion  netther,  for  a  guide  to  men's 
actions.  When  men  come  to  he  judges,  I 
would  know  what  rule  thev  can  hare  better 
than&aedate,  weU-infonnedconscienoe?  Be- 
low, when  a  legal  evklenee  ia  fiven,  yet  the 
jury  are  notbonnd  to  go  by  thatl^al  evidenee ; 
they  are  when  they  have  heard  it,  judges  ot 
the  fiicCi  and  are  to  go  by  no  other  rule,  thaa 
what  is  vidicaled  here,  even  the  rule  of  their 
own  conscience.  It  was  aaid  early  in  the  de- 
hate,  by  a  -member  of  great  reputation,  that 
this  (except  Moomouih's  case)  ia  the  first  |ire> 
oedent  of  a  bill  of  attainder  that  began  in  this 
house.  It  seems  the  ancient  way  was,  for  the 
lords  to  give  the  witaetsea  their  oaUia,  and 
when  they  thought  fit,  they  sent  down  a  *mI1, 
and  the  commons  were  to  proceed  upon  it: 
but  I  think,  with  submission,  this  is  a  moch 
better  way  ;  and  I  had  much  rather  give  ny 
consent  upon  hearing  convincing  evidoioe,  aod 
that  the  |Murty  haa  nothing  lo  say  lor  htm^, 
than  upon  any  bill  transmitted  from  the  kmjs, 
and  no  other  evidence  thaa  that  they  thought 
tit  to  paas  it.  8ome  gentlemen  have  set  a  great 
weight,  or  rather  mistaken  the  argaooeot ;  say 
they,  sir  John  Fenwick  is  not  a -man  so  eonsi- 
derable  as  to  endanger  the  government.  Ad- 
mit that  those  that  have  spoke  for  the  bill,  have 
not  made  that  use  of  the  argument ;  .bat  thb 
is  that  I  lay  my  finger  upon  in  pacticobr ;  it  is 
plain  he  was  to  be  general,  and  knew  a  mat 
many  of  the  officen.  I  am  satisfied  heluth 
not  made  that  atonement  to  his  injured  eoon- 
try,  that  he  ought  to  have  done.  I  am  satis- 
fied that  unless  this  bill  proceed  steadily  against 
him,  you  will  have  none  of  that  discovery.—^ 
[Here  be  was  interrupted  by  the  noise  of  some 
gentlemen,  shewmg  dissatisfaction  at  that  way 
of  arguing.]  Mr.  Cowper  proceeds.  Do  not 
let  gentlemen  pervert  this  aigument,  and  sa^, 
will  you  hang  a  man  if  hedo  not  confeaaf  No : 
but  when  I  have  heard  proof,  that  he  ia  guilty 
of  the  worst  of  treasons,  and  hath  aggravated 
his  crime  in  that  manner  which  he  hath  done, 
he  deserves  to  die ;  unless  he  will  merit  bis 
lite  by  a  discovery  of  what  he  knows.  I  think 
it  is  of  the  highest  importance  to  yon,  that  can 
be,  that  you  should  come  to  the  nirther  know- 
ledge or  the  other  branch  of  the  cooaniracy  ; 
the  meeting  of  the  French  king's  forces  m  Eng- 
land. 1  think  you  are  in  a  proper  method, 
and  perhaps  may  have  a  better  issue  of  this 
bill  than  bis  death ;  but  if  not,  he  will  but 
pay  the  debt  which  he  owes  to  the  justice  of 
ois  country. 

Mr.  Paget,  Sir,  t  cannot  believe  hot  I  shsll 
be  heard,  as  lo  the  little  1  have  to  say,  with 
some  uneasiness,  after  so  long  a  debate. .  But, 
sir,  since  I  did  take  the  liberty  to  give  my  opi- 
nion, why  I  was  against  this  bill  b^re:  I 
think  it  as  reasonable  to  give  you  my  reasons, 
why  1  do  not  stand  conviuced  by  the  arguments 
I  have  yet  heard.  And  that  1  may  the  better 
give  you  my  reasons,  I  shallj  as  well  as  1  can 
remember,  repeat  some  of  the  aigumeats  that 
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have  been  orgod  for  ihe  pamng  of  it.  If  I 
mistake  oot^  some  of  the  arguments  h^te  nm 
iipoD  the  power  aod  prerogatiTe  of  pariiament ; 
tome  upon  what  was  proper  evidence  in  this 
high  court  of  parliament,  other  than  what 
vould  be  in  other  places  ;  others  upon  the  ex- 
traordinarineas  of  the  occasion.  As  to  the  first 
of  these  ailments ;  since  gentlemen,  much 
more  experienced  in  rules  of  parliament,  do  not 
think  fit  to  deliver  their  private  opinion,  what 
cales  paiiiaments  may  in  reason  be  sap- 
jiosed  to  have,  I  shall  not  say  any  thing  to  that. 
—As  to  the  arguments,  of  what  evidence  shall 
be  sufficient  to  adjudge  a  man  to  death  in  this 
house :  I  confess,  I  shaH  at  all  times  be  very 
«areful  how  Igive  my  opinion  in  matters  of 
life  and  death  ;  because  1  think  the  greatest 
eantion  is  to  be  used  in  that  case ;  and  for  this 
treason,  I  cannot  consent  to  give  my  opinion  in 
«Mie  diiae,  that  I  shall  think  fit  to  retract .  in  any 
case  afterwards.  If  1  understand  the  meaning 
of  the  iioose,  it  is.  not  in  favour  to  sir  J.  F. 
himself  that  ^tiemen  oppose  thisbUl,  but  for 
fear  of  usbeimg  in  a  precedent,  that  may  be 
made  use  of  against  a  better  man.  1  confess, 
here  is  a  worthy  member  that  spake  last,  said 
something  in  bis  argument  that  hath  some 
weight  with  me.  I  did  apprehend  by  the ;  ge- 
oeral  debate  of  the  houset  uia^  the  parliament 
had  no  rules  at  all,  but  what  they  would  fix  to 
themselves :  but  I  liave  a  good  regard  for  his 
opinion :  but  if  he  says  true,  the  evidence  be- 
foro  you  is  not  legal  evidence  in  Westminsters 
hall ;  but  it  is  legal  evklence  according  to  the 
rules  of  proceeding  in  the  high  court  of  parlia- 
ment :  but  I  think,  truly.  If  they  mav  be  pre- 
sumed to  have  any  rales  to  go  by,  nothing  b  so 
plain  to  me,  as  that  a  rule  of  their  own  of  so 
late  date,  as  the  act  for  regulating  trials  in 
cases  of  treason,  should  be  a  rule  to  them: 
a^d  it  is  said  in  that  act,  that  afler  such  a  day 
BO  person  shall  be  brought  to  trial  in  any  case 
of  treason,  &c.  but  he  shall  be  condemned 
upon  the  evidence  of  two  witnessst;  and  I 
must  seeds  say,  that  act  that  vras  paned  Isst 
aessioiis,  is  so  much  for  the  liberty  of  the  peo- 
ple of  JBogland,  that  I  think  it  will  be  very 
hard  lo  repeal  that  substantml  part  of  the  law 
so  soon  after  it  was  made.<~As  to  the  extraor- 
dinariness  of  the  case,  1  am  aenrible  w\ai 
stress  hath  been  laid  on  that  argomebt,  as  if 
the  strength  of  this  government  did  in  some 
measure  depend  upon  your  dispoMi  of  tUs 
matter  one  way  or  tne  other :  and  since  that  is 
the  esse,  I  shall  speak  tenderly,  of  it;  lor  I  do 
as  much  abhor  acts  of  treason  against  the  go* 
vernment,  as  any  man  that  h^th  'spoke  lor  tiiis 
bill:  Ithinkas  thecrimeistobe.distingttiabed 
from  all  othets,  as  being  a  more  than  ordinary 
crime,  so  1  think  the  person  that  is  concened, 
lousft  be  extraordinary  :  and  I  think,  with  sub- 
mission, there  is  some  diflerence  between  prin* 
dpals  and  seconds  in  an  act  of  treason.  When 
you  cannot  come  at  a  man  being  at  the  bead  of 
a  rebellion,  it  may  be  rsasonable  to  proceed  by 
hill  of  attainder ;  but  I  think  it  ia  not  to  Iw 
used  upon  all  •ocaaioiiSi  or  wfa^  yoo  loay 


come  a|  a  penoa  another  way;  which,  I 
think,  is  the  case  of  this  gentleman.  I  am  of 
opinu»n,  that  there  doea  not  depend  more  upon 
sir  J.  ?.  now,  than  when  he  was  first  taken. 
Why  he  was  not  tcM,  I  shall  not  examine  the 
reason ;  I  suppose  it  was  because  lie  gave  some 
assurance  of  his  confi»sion ;  truly,  1  have 
heard  no  other  reason  for  proceeding  against 
him  now,  but  those,  papers  which  have  been 
adjudged  scandalous,  and  are  so  to  all  intent* 
and  purposes,  I  do  think  truly  ;  but  the  liberty^ 
of  the  people  of  En^and  is  very  much  con- 
cemed  in  the  revocation  of  that  a^  which  was 
promoted  for  the  liberty  of  the  people;  and 
none  of  the  arguments  tnat  have  been  used  can 
convince  me,  that  1  ought  to  give  judgment 
upon  less  evidence,  than  is  provided  by  that 
act. 

Mr.  Sioane.  Siri  I  hardly  thought  I  should 
have  needed  to  have  troubled  you  with  my 
thoughts  in  this  matter,  but  that  this  honour* 
able  gentleman  that  spake  last,  has  gone  so  far 
in  his  reason,  as  to  speak  to  matter  of  law :  he 
seems  to  extenuate  tne  fault  of  sir  J.  F. ;  and 
givss  it  as  a  reason  why  he  should  not  Iw  at- 
Uinted  by  this  bill,  for  that  he  was  none  of  the 
principals,  but  only  an  accessary ;  there  is  no 
gentleman  of  the  gown  but  will  UA\  you,  that 
mere  is  no  accessaries  in  cases  of  treason,  buit 
they  are  all  principals,  and  equally  guilty ;  and 
there  is  no  evidence  n  this  case  to  make  him 
accessary,  but  he  is  either  principal  or  nothing. 
^When  I  have  made  thia  oboervatioB,  give 
me  leave  to  tell  you  my  own  thoughts ;  as  every 
man  is  to  be  saved  by  his  own  faith,  so  m^ 
my  salvation  depend  upon  my  opinion,  aocorp* 
iog  to  my  conscience  in  this  matter,  which  is 
for  passing  this  bill.— The  last  time,  I  gave  you 
iqy  reasons  why  1  was  for  this  bill ;  and  yet  I 
have  not  heard  them  answered,  though  a  gen- 
tleman said  1  answered  myself;  but  1  will 
slate  the  case,  and  desire  him  to  reply  tome. 
I  did  say  then,  sir,  and  do  so  ag^>  that  I  do 
not  think  those  ftcapdahHis  papers  any  reason 
to  provoke  yon  to  pass  thia  bill ;  and  I  do 
think,  if  he  shouM  be  threatened,  it  woald  be 
a  blemish  upon  his  confesuon.  Another  thing 
i  put  out  of^the  case,  that  he  is  a  man  so  dan- 
gerons  to  the  government,  that  if  he  escape,  we 
are  all  undone.  I  do  take  him,  that  in  bis 
peiion,  interest  and  friends,  he  is  not  so ;  and 
would  not  have  that  be  a  motive  for  the  pass- 
ing of  this  bQl ;  ^t  take  it  upon  the  evidence 
that  is  before  us,  and  the  nature  of  our  pro- 
ceedings ;  then  1  will  say,  we  have  great  reason 
to  ftooeed  upon  this  bill,  for  the  preservation  of 
the  government,  and  for  this  reason ;  whereas  it 
is  insisted  on  one  side,  that  here  are  the  laws  and 
liberties  of  England  at  stake,  and  nobody  knows 
whose  case  may  be  next.  Sir,  if  we  do  not  go 
upon  good  grounds  and  reaaona,  that  we  do  not 
fsar  any  body's  following,  God  forbid  we  should 
make  this  a  precedent!  But  pray  turn  the 
tables  on  the  other  side,  and  see  what  the  case 
will  be ;  that  here  is  a  gentleman  that  every 
body  of  the  houae  does  Iwlieve  guilty ;  that  he 
hath  been  iaaconspiraoy  to  bring  in  the  French^ 
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and  depoie  the  king;  and  the  ouui  came  before 
us,  end  «ve  had  bo  power  to  reach  him ;  what 
will  be  the  precedent  on  the  other  atdeP  It 
will  be  easy  to  take  off  one  of  the  witnesses  by 
men  of  great  estates,  and  then  there  is  no  com- 
ing at  them,  even  by  the  parliament  themselrcs : 
this  parliament  was  of  opinion,  that  they 
Gonld  not  come  at  sir  J.  F.  though  they  were 
of  opinion  that  he  was  guilty  .-^Bot  now.  Sir, 
to  that  which  is  the  question  ^  it  is  allowed  by 
every  body,  yon  may  do  what  you  please ;  but 
without  snaining  your  legislative  power,  I  shall 
ofiermy  thoughts  and  reasons  for  it,  upon  these 
three  points:  that  the  fact  is  treason;  that 
he  is  plainljf  guilty ;  and  that  we  have  a  nlain 
jnrisdiction  in  thiscase,  in  the  Ordinary  metnods 
and  proceedings  of  parliament. — Sir,  the  fkctis 
treason,  the  meeting  at  several  times,  and  con* 
spiring  and  consulting  to  bring  m  a  French 
power  to  depose  die  king.  You  have  been 
told  by  several  persons,  and  the  counsel  at  the 
bar,  tliat  such  meetings  without  some  other 
overt' act,  is  not  treason ;  but  I  affirm  the  con* 
trary,  tor  that  is  an  overt-act  of  compassing  the 
death  of  the  kin^ :  and  sir  Berth.  Shower,  who 
did  insist  upon  it  at  the  bar,  did  otherwise  act 
bis  part  u|K>n  it  at  the  trial  of  Mr.  Cook ;  for 
he  offered  it  at  first,  but  afterwards  he  deserted 
it,  as  .a  thing  he  could  not  stand  upon ;  forit  is 
the  opinion  of  all  the  judges,  upon  a  bite  resdn- 
tieo. — Then,  Sir,  the  fact  being  treason,  is  no 
act  tM  noitfada.  We  are  not  making  that  trea- 
son wnich  was  not  so,  but  we  are  only  indgio^ 
-of  the  Ihct  that  was  treason  before;  though  if 
it  was  a  doubt  whether  it  was  treason  or  no,  the 
pifrliament  hath  a  power  by  S5  Edw.  3,  to  judge 
that  treason,  that  the  courts  beiow  have  no 
power  of.  Itie  next  thing  is,  whether  there 
DC  sofficKOt  evidence  of  his  treason  before  us  P 
I  will  pot  it  out  of  the  case  as  no  cenehisive 
evidence  at  all,  what  Goodman  hath  said  noon 
his  oath  (further  than  that  there  was  such  a 
witness  that  did  and  could  swear  such  a  thing, 
and  that  he  was  examined  before  the  jury ;) 
and  this  I  will  take  upon  me  to  say  (and  I  wUl 
jpive  my  reason  for  my  opinion),  that  the  par- 
nament  is  not  obliged  to  two  witaesaes  by  any 
law  now  in  being.  -  It  hath  been  told  you,  that 
from  the  time  of  Edw.  8,  one  witness  was  stiffi- 
cient  till  the  statute  of  £d#.  6.  Now  I  wiH 
prove  to  yon,  from  the  statute  of  Phil,  and 
.Mary,  that,  by  the  common  law,  and  all  the 
time  between  the  reign  of  Edw.  3.  and  Edw.  6. 
one  witness  was  sufficient  for  this  treason.  For 
that  statute  of  Phil,  and  Marv  does  say,  that 
any  person  that  ^all  bring  from  beyond  sea 
any  nlse  and  coonterfeit  coin,  or  be  accused  or 
impeached  of  any  oflenee  concerning  the  im- 
pairing, counterfoitieg,  or  foiging  of  any  coin 
current  within  thb  rralm,  shall,  and  may  be  in* 
dieted,  arraigned,  convicted,  or  attainted  by 
such*Iike  evidence,  and  in  such-like  manner  as 
was  accustomed  before  the  first  year  of  king 
Edw.  6.  Now,  what  was  the  reason  of  that 
statute  before  the  statute  of  Edw.  6  ?  Those 
counterfeits  were  to  be  tried  by  one  witneas ; 
and  therefore  at  Ihia  day  all  tbn  eomiteiftiteffs 


and  uttereraoffolse  oom  have  been  mtaiaisd  by 
one  witness.  It  issaid  again,  that  there  is  the 
law  of  nations,  and  the  law  of  God,  to  the  eon* 
trarV.  Oentlefflen  have  said  several  times  al* 
ready,  that  in  murder  and  felony  one  wit* 
nen  is  sufficient ;  which,  saving  some  little 
parts  of  the  judgment  aa  to  the  forfeiture  aiid 
attainting  of  the  blood,  is  the  same  penalties. 
We  are  not  in  ^le  land  where  that  law  was  in  forre^ 
for  by  that  law,  as  to  common  felons,  there  was 
a  rcstitntlon  only :  But  1  would  put  a  gentle- 
man that  sits  by  the  bar  this  case ;  by  the 
same  law  of  I>euteronomy  and  Norabera,  that 
he  hath  quoted,  adultery  is  death :  will  you  be 
contented  that  ^at  should  be  so  here  i  They 
are  either  alt  of  them  in  force,  or  none  of  them 
in  force.  I  do  say,  that  by  the  atatote  of  Edw. 
3.  and  ever  after,  till  the  statute  of  Edw.  6,  one 
witness  was  su6icient  to  convict  any  man  of 
treason.  And  I  do  say,  that  the  statutes  of 
Edw.  6  do  not  preckKW  the  parfiament  from 
any  method  of  proceedings.  The  statute  says, 
that  no  man  snail  be  iadicted,  &c.'  nor  shall 
they  proceed  upon  such  indictment.  From 
which  words  in  the  statute,  1  do  placoly  make' 
it  appear  to  any  gentiemah  that  will  read  it,  it 
is  confined  only  to  the  oouits  of  Wcatmuister- 
ball:  For  certainly,  you  cannot  call  a  bill  of 
attainder  to  be  a  proceeding  apon  an  indict- 
ment. What  I  say,  is  only  to  discharge  ray 
own  conscience,  and  to  salvo  the  tender  con* 
sciences  of  them  tliat  hear  me ;  and  therefore,* 
F  desire  them  never  to  say,  that  there  oogbt 
to  be  two  witnesses,  before  they  answer  what  I 
have  saki  upon  that  statute.  Then,'lfir,  you 
have  need  bnt  of  one  witness,  and  yon  h|tve  nad 
captain}  Porter  before  yon ;  who,  I  think,  not- 
withstanding all  that  hath  been  said,  ia  a  cre- 
dible witness.  A  gentleman  made  some  objec- 
tions to  his  crsdit,  and  told  you,  he  was  not  to 
be  believed,  becanse  he  was  in  the  same  con- 
spiracy, and  had  been  in  such  a  villainous  ac* 
tion:  But,  Sir,  the  same  gentleman  hath  ofleit 
confined  you  to  the  rules  of  Westminster- hall ; 
and  he  hath  told  you,  it  is  a  wrong  plaeehere^ 
and  that  a  man  lias  not  so  good  a  trial  here  as 
in  Westminster-hall.  Why?  the  xMms  that 
was  spoke  of,  of  his  being  concerned  in  the  as- 
sassination, and  of  his  bemg  a  follow- conspira- 
tor vrith  them,  which  is  now  urged  as  an  object 
tion  before  yon,  is  no  objection  in  Westminster- 
hall.  I  would  only  take  notice  of  another  ob« 
jection  this  gentleman  made  to  the  vritness, 
which  he  said  be  had  firom  the  bar;  which  was, 
that  captain  Porter  was  not  pardoned,  and  be 
was  now  drudging  for  his  paraoji :  But  that  is 
so  for  from  wm\^  ought  to  be  quoted,  that  be 
that  sakl  it  onght  to  be  reprimanded  for  it. 
He  made  another  eibjection  i^paiiftt  his  being  a 
good  witness,  and  compared  it  to  the  case  of  so 
hundredor :  bnt  he  did  not  remember,  that  the 
man  that  was  robbed  is  a  good  witness ;  and  the 
reason  is,  because  of  the  necessity  of  the  thing, 
and  that  no  others  can  be;  and  the  defendant 
in  an  biradred  cannot  be  a  witness  becanse 
there  may  be  others ;  and  that  is  the  reason  ef 
tfaweaae.    And  for  the  preeedenta  in  B.  M^ 
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ind  Hcb*'41b*9  tfnie,  im  qpentfeineD  can  insist 
upon  them,  oonaidering  the  differenoes  of  the 
crows,  and  the  one  attainted  the  other:  and 
tJMry^  were  not  rereraed  upon  the  point  of  ju* 
fiMtction,  hot  because  of  tne  different  rights  of 
the  kings;  and  nobedy  had . pretended  to 
answer  the  caae  of  the  ftegicidea;  they  were 
not  left  to  the  law,  I  mean  such  as  were  aclu«> 
ally  tried  beforethe  parliaoient ;  but  the  parlia- 
BMnt  passed  difTerrnt^ndginent  on  them  ;  and 
some  of  them  were  m  custody.  What  waa 
leld  you  of  Cromwdl's  case  and  others,  they  go 
upon  the  same  reason,  that  they  were  not  heara, 
though  they  were  in  custody. 

Col.  Whurion.  A  gentleman  lately  told  yon, 
we  had  lately  passed  an  act  for  trials  in  cases 
of  treason,  and  now  we  are  in  this  proceeding, 
about  doing  something  that  is  contraty  to  it: 
That  is  a  tbmg  that  would  Bti<;k  with  me,  if  I 
could  not  answer  it;  but  1  appeal  to  erery. 
gentleman  in  this  house,  whether  that  act  hath 
any  sort  of  relation  to  trials  in  parliament ;  for 
that  is  only  to  direct  the  courts  m  Westminster- 
hall.  I  hare  only  this  to  say  ;  I  think  the  eW- 
denoe  very  full  before  you.  I  think  you  have 
bad  one  very  good  witness,  and  the  counsel  tor 
the  prisoner  had  liberty  to  confront  hiM :  If  he 
had  not  been  guilty,  the  prisoner  at  the  bar 
would  hare  denied  it :  I  am  convinced  of  the 
truth  of  it,  and  my  conscience  is  to  make  a 
judgment  upon  if,  and  that  is  all  we  can 

go^y* 

Mr.  Jeffreys  A  worthy  gentleman  of  the 
long  rohe  hath  taken  pains  to  find  out  prece- 
dents to  justify  our  pn»cee<liags  \  and  another 
says,  there  is  no  act  to  circumscribe  OUr  pro- 
ceedingfs.  But  since  gentlemen  difRer  so  much, 
it  gives  ine  a  great  deal  of  caution.  This  I 
know,  there  is  a  law  of  the  land  by  which 
persons  ought  to  be  governed :  I  take  this  to 
i»e  an  extraordinary  method  of  proceeding,  and 
I  hope  the  lords  will  lake  more  care  of  the 
inatter  than  the  commons. 

Mr.  Ed,  Barley,  Sir,  I  cannot  satisfy  myself 
to  he  for  this  bill ;  and  in  a  few  words,  I  shaN 

S've  my  reason  for  it.  It  hath  been  sajd,  that 
e  parliament  is  unKroited.  I  do  agree,  that 
wc'are  not  tied  to  the  rules  of  Westminster- 
ball.  I  shall  only  mention  the  reason  why 
two  vritoeases  are  required  in  cases  of  high- 
treason.  .If  any  will  look  into  the  history  of 
£D|^nd,  they  will  find  it  bath  been  often  the 
design  of  the  crown  to  trump  up  plots  upon 
the  subject ;  and  therefore  these  acta  took  par- 
laeiilar  care  there  should^  be  two  witnesses  to 
prove  the  fact :  This  is  the  reason  of  the  law, 
and,  t  think,  upon  it  the  liberty  of  the  subject 
is  Ibuaded ;  and  therefore  1  cannot  be  for  this 
faiM. 


PaoCBEllTNgS  IN  THE  HoVSE  CUT  LORDS. 
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Then  the  question  for  passing  this  Bill  was 
t,  and  the  House  divided.      Ayes,   189; 
156. 


Being  thus  carried  in  the  affirmative,  the 
Bill  was  ant  up  to  the  Lords  for  their  con- 


The  Lords  took  a  very  extraordinary  method 
to  force  their  absent  members  to  come  to  town. 
They  sent  messengers  tor  them  to  bring  them 
up ;  which  seemed  to  be  a  great  breach  on  their 
dignity;  for  the  privilege  of  malting  a  pronr 
was  an  undoubted  right  belonging  to  that 
peerage;  but  those,  whointendedto  throw  out 
the  bill,  resolved  to  have  a  full  House.  The 
bill  met  with  great  opposition ;  and  the  debates 
were  the  warmest,  and  lasted  the  longest,  of 
any  that  had  ever  been. 

The  substance  Of  the  arguments  in  the  Hmise 
of  Lords,  brought  against  this  way  of  proceed- 
ing by  bill  of  attainder,  was,  that  the  Jaw  was 
all  men*s  security,  as  well  as  it  oughfto  be 
their  rule :  If  this  waa  once  broke  through,  no 
man  was  safe :  men  would  be  preaomed  guilty 
without  legal  proofs,  and  be  run  down,  and 
destroyed  by  a  torrent :  two  witnesses  seemed 
necessary,  by  an  indisputable  law  of  justice,  to 
nrove  a  man  guilty  t  the  law  of  God  given  to 
Moses,  as  well  as  the  law  of  England,  made  this, 
necessary :  And,  besides  all  former  ones,  the 
law  lately  made  for  trials  in  esses  of  treason 
was  such  a  sacred  one,  that  it  was  to  be  hoped, 
that  even  a  parliament  would  not  make  a  breach 
upon  it.  A  written  deposition  was  no  evi* 
denoe,  because  the  person  accused  could  nolhave 
Ihe  benefit  of  cross  interrogating  the  witness, 
by  which  much  false  swearing  was  often  deleet- 
ed :  Nor  could  the  evidence  given  in  one  trial 
be  brought  against  a  man,  who  was  not  s  paiiy 
in  that  trial :  the  eridenoe,  that  was  offeied  to 
a  grand  jnry,  was  to  be  examined  all  over 
again,  at  the  trial ;  till  that  was  done,  it  was 
not  evidence.  It  did  not  ^pear,  that  Fenwick 
himsdf  was  concerned  in  the  practice  upon 
Pbrtcr:  What  his  lady  did,  oould  not  be 
charged  on  him.  No  evklence  was  brought, 
that  Goodman  was  practised  on ;  so  his  with* 
drawing  himself  could  not  be  charged  .on  Fen- 
wick. Some  very  black  things  were  proved 
**  against  Goodman,  which  would  be  strong 
enongh  to  set  aside  his  testimony,  thougli  he 
were  present;  and  that  proof,  which  hadheen 
brought  in  Cook's  trial,  agamst  Porter's  evi- 
dence, was  again  made  use  of,  to  prove,  that, 
as  he  wss  the  single  witness,  so  he  wss  a  doubt- 
ful and  suspected  one :  nor  was  it  proper,  that 
a  bill  o^this  nature  should  begin  in  the  House 
of  Commons,  which  eould  not  takeezaminations 
upon  oath.  These  were  the  arguments  used  by 
the  Lords,  as  well  as  tlie  Commons,  sgainst  the 
bill. 

On  the  other  side,  bishop  Burnet  being  con- 
tioced,  that  Fenwiok  was  guilty,  and  that  the 
method  of  proceeding  by  way  of  attainder  was 
not  only  lawful,  but,  in  some  oases,  necessary, 
and  having,  moreover,  by  his  search  into  par- 
liaroeotary  proceedings,  on  such  occasions, 
when  he  wrote  the  History  of  the  Reformation, 
seen  fnrdier  into  those  matters  than  otherwise 
-he  should  ever  have  done,  fve  thought  it  incun»- 
bent  upon  him,  ii4ien  his  opinion  determined 
htm  to  the  severer  side,  to  open  his  reasons  tn 


751]  8  WILLIAM  111.         Proceedingi  againH  Sir  John  Femoid^        [7JS 


josdficatiobofhisTOte;   which  he  did,  to  this 
effect: 

*^  Thenatoreof  gOTemmeot  required,  that 
the  le^risU^ure  should  be  recurred  to,  in  extra- 
•rdinary  cases,  fw  which  effectual  proTisioD 
eoiiid  not  be  made  by  fixed  and  standing  laws. 
Our  aNnmoD  law  grew  up  oat  of  the  proceed- 
ings of  the  courts  of  law :  afterwards  this,  in 

.  casesflftreason,wa«thoag[ht  too  loose;  so  the 
law,  in  this  point,  was  limited,  first,  by  the  fa> 
mous  statute  in  £dw.  Sd's  time ;  and  then,  by 
the  statute  of  Ed.  4th's  time,  the  two  witnesses 
were  to  be  brought  face  to  face  with  the  persou 
accused ;  andthe  law,  lately  roada,  had  brought 
the  method  of  treason  to  a  yet  further  certainty. 
Yet,  in  that,  as  well  as  in  the  statute  of  Edw. 
3,  parliamentary  proceedings  were  still  except- 
ed. And,  indeed,  though  no  such  promion 
had  been  expressly  made  m  the  acts  themselTcs, 
the  nature  of  government  puts  always  an  ex- 
<sepCion  in  farour  of  the  legislatiTe  authority. 
The  legislature  was,  indeed,  bound  to  obserro 
justice  and  equity,  as  much  if  not  more,  than 
the  inferior  courts ;  because  the  supreme  court 
ou^t  to  set  an  example  to  all  others.  But 
they  might  see  cause  to  pa»  over  forms,  as 
occasion  should  require.  This  was  the  more 
nafltnahle  amonff  us,  because  there  was  no  na- 
tioa  in  the  world,  besides  England,  that  had 
not  recourse  to  torture,  when  the  evidence  was 
probable,  but  defectire.  That  was  a  mighty 
restraint,  and  struck  a  terror  into  all  people : 
and  the  fivcst  government,  both  ancient  and 
modern,  thought  they  could  not  subsist  without 
it  At  present,  the  Venetians  have  their  civil 
jurisdiGtions,  and  the  Orisons  have  their  high 
ooarts  of  justice,  which  act  without  the  forms 
of  law,  by  the  absolute  trust  that  is  reposed  in 
them ;  such  as  the  Romans  reposed  in  dictalon, 
in  the  time  of  their  liberty.  England  had  nei- 
ther torture,  nor  any  unlimited  magistrate  in  its 
constitution;  and  therefore  upon  mat  emer- 
ffenoies,  recourse  must  be  had  lo  the  supreme 
fegislature.  Forms  are  necessary  in  subordi- 
nate cases  ;  but  there  isno  reason  to  tie  up  the 
supreme  one  by  them.  This  method  of  attain- 
der had  been  practised  among  us  at  all  times. 
It  b  true,  what  was  done  in  this  way  at  one 
time,  was  often  reversed  at  another  ;  but  that 
was  the  effect  of  the  violence  of  the  times,  and 
was  occasioned  often  by  the  injustice  of  those 
attainders.  The  sttaiudlers  of  inferior  courts 
were,  upon  the  like  account,  often  reversed : 

•    But,  when  pariiamentary  attainders  went  upon 

^     ffood  grounds,  though  without  observing  the 

forms  of  law,  they  were  never  blamed,  not  to 

say  condemned.    When  poisoning  was  first 

practised    in  En^and,  and  pot  in   a  pot  of 

porridge  in  the  bishop  of  Rochester's  house, 

this,  which  was  only  felony,  was,  by  a  special 

law,  made  to  be  hi|ph  treason ;  and  a  new  pu- 

nishment  was  appointed  by  act  of  parliament. 

The  poisoner  was  boiled  alive.    When  the  nun 

'  'of  Kent  pretended  to  visions,  to  oppose  Henry 

8*s  divorce,  and  his  second  marriage ;  and  said, 

if  he  married  again,  he  should  not  live  long 

fifter  it,  but  shomd  dia  a  viDaiQ'a  death ;  thia 
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was  judged  in  paifiamciittohe  hM  treami ; 
and  she  and  her  aocompliees  wmnA  accord* 
ingl3^.    After  that,  there  passed  maiiy  atiaia- 
dm  in  that  reign,  only  upon  depositioBS,  that 
w<we  read  in  both  hooaea  of  parliament    It  ii 
true,  these  were  much  blamed ;  ^nd  there  wis 
great  cause  for  it :  There  were  loo  many  of 
tnem ;  fiir  this  extreme  way  of  proceediag  b 
to  be  put  in  practice  but  seklom,  and  npoa 
great  occasions ;  whereas  many  of  these  west 
upon  slight  grounds,  such  as  tkeiiufferingsooie 
paasionate  and  indecent  words,  or  the  using 
some  embroidery  in  gannentaand  coats  of  anu 
with  an  ill  intent  But  that,  which  was  indeed 
execrable,  waa,  that  persona  in  prison  weie 
attainted,  without  being  heard  in  their  de* 
fence.  This  was  so  contrary  lo  natural  justice, 
that   it  cooM  not  be  enough    oondemned. 
In  EdsFard  fi's  time,  the  lora  Sevmour  was 
attainted  in  the  same  manner,  only  with  tbit 
difference,  that  the  witnesses  were  brooghtto 
the  bar,  and  there  examined ;  whereas  formerly 
they  proceeded  upon  some  depoaitions,  thii 
were  rrad  to  them.    At  the  duke  of  Somer- 
set's trial,  which  was  both  for  high  treason 
and  for  felony,  in  which  he  was  acquitted 
of  the  treason,  but  found  guilty  of  the  felo- 
ny, depositions  were  only  read  against  biro  ; 
but  the  witnesses  were  not  brought  face  la 
face,  as  he  pressed  they  might  he.     Upon 
which  it  was,  that  the  folfowing  pariiamentea* 
acted,  that  the  accusers  (that  is,  the  witnenes) 
should  be  examined  fhoe  to  face,  if  tbey  were 
alive.    In  Elizabeth's  time,  the   mriiameot 
went  ont  of  the  method  of  law,  in  all  the  steps 
of  their  proceedings  against  the  queen  of  Soeli. 
It  is  true,  there  were  no  parliameqtary  altu]i« 
ders  in  England  during  that  long  and  glorioos 
reign,  upon  which  those,  who  opposed  the  bill, 
had  insisted  much  ;  yet  that  was  only,  becausf 
there  then  waa  no  occasion  h«^  in  BnglaBd  for 
any  such  bill.    But  in  Ireland,  where  sons 
things  were  notoriously  true,  which  yet  couM 
not  he  legally  proved,  that  government  w«s 
forced  to  have,  on  many  di&rent  occasions^ 
recourse  to  this  method.    In  James  I's  time, 
those,  who  were  concerned  in  the  Gunpowder 
Plot,  and  chose  to  be  killed,  rather  than  taken, 
were  by  act  of  parliament  attainted  after  theit 
death  ;  which  the  courts  of  law  could  not  do, 
aince,  by  our  law  a  man's  crimes  die  with  him* 
self;  for  this  reason,  because  he  cannot  make ' 
his  own-defence,  nor  can  his  chiklreo  do  it  for 
him.     The  famous  attainder  of  the  earl  of 
Strafford,  iu  king  Charles  I's  time,  has  beea 
much  and  justly  censured,  not  so  much  be* 
cause  it  passed  by  bill,  as  because  of  the  injut* 
tioeof  it.    He  was  accused  for  having  said, 
upon  the  house  of  commons  refusing  to  W^i 
the  subsidiea,  which  tlie  king  ha^  asked,  *  That 

*  the  king  was  absolved  from  alt  the  rules  of 

*  government,  and  m^t  make  use  of  foroe  to 

*  subdue  this  kingdom.*  These  wordB  were 
proved  only  by  ope  wttiiees,  all  the  real  of  the 
ooopcil  who  -were  present,  deposing,  t^at  they 
remembered  no  sucn  words,  and  were  poaitif  e, 
that  tbo  debate  raa  onl^.  upon  tbe  war  with 
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8coil«id :  so  thftt  though*  <thif  kingdom/ 
«iD<rly  takfti,  must  be  loes&t  of  England,  yet  it 
mii^bl  well  bo  meant  of  '  that  kinj^m,'  which 
ivaa  the  subject  then  of  the  debate.  Since  then 
the  words  were  capable  of  that  favourable 
sense,  and  that  both  he,  who  spoke  tbem,  and 
they,  who  heard  them,  affirmefl,  that  they  were 
meant  and  understood  in  that  sense,  ii  was  a 
most  pernicious  precedent,  first  to  take  them 
in  the  roost  odious  sense  possible,  and  then  to 
destroy  him,  who  said  them,  upon  the  testl- 
roony  of  one  single  exceptionable  witness. 
Whereas  if,  upon  the  commons  refusion  to  grant 
the  king's  demand,  he  had  plainly  ailvised  the 
lung  to  subdue  bis  people  by  force,  it  is  hard  to 
tell,  what  the  narliament  might  not  jnstly  have 
done,  or  would  not  do  again  in  ihe  like  case. 
In  Charles  3's  time  some  of  the  most  eminent 
of  the  regicides  were  attainted,  aAer  they  were 
dead  ;  and  in  king  James's  time  the  diike  of 
Monmouth  was  attainted  by  bill.  These  last 
attainders  had  their  first  beginiung  in  the 
house  of  commons.  Thus  it  appeared,  that, 
Ithese  last  two  hundred  years,  not  to  mention 
fnueh  antienter  precedents,  ^  the  nation  had 
npon  extraordinary  occasions  proceeded  in  this 
pnrliamtotanr  way  by  bill.  There  were  also 
many  precedents  of  this  method.  And  where- 
as  it  was  said,  that  an  ill  parliament  might 


n  court  of  law  could  not  proceed  npon  it,  yet 
no  man  could  raise  in  himself  a  donot  concern^ 
ing  it.  Atttiently  treason  was  jndged  as  a  fe« 
looy  still  is,  uprm  such  presumptions,  as  satis* 
fiecl  the  jury.  The  hiw  has  now  limited  this- to 
two  witnesses  brought  face  to  face.  Bnt  the 
parliament  maj  stilltake  that  liberty,  which  it 
deoieil  to  inferior  courts,  of  judging  this  rnot* 
ter,  as  an  ordinary  jury  does  m  a  case  of  felony^ 
lc|  the  present  case  there  was  one  witness  vird 
voce^  upon  whose  testimony  several  persons  had 
been  condemned,  and  had  sofiered ;  and  these 
neither  at  their  trial,  nor  at  their  death,  dis* 
proved  or  denied  any  circorastanoe  of  bis  depo- 
^tionf.  If  he  had  been  too  much  a  libertine 
in  the  coui'se  of  his  life,  that  did  not  destroy 
his  credit  as  a  witness.  In  the  first  triaf  this 
might  hare  made  him  adooblful  witness ;  but 
what  had  happened  sinee  had  destroyed 'the 
possibility  even  of  soaspecting  his  evidenoe.  A 
party  had  lieen  iu  interest  concerned  to  inqnira 
uitn  his  whole  life,  and  in  the  present  case  had 
full  time  for  it }  and  every  circumstanoe  of  hia 
deposition  had  been  examined;  and  yet  no- 
thing had  been  discovered,  that  could  so  moch 
as  create  a  doubt  All  was  still  untouched, 
sound,  and  true.  The  only  circumstance,  in 
which  the  dying  speeches  of  those,  who  su^ercd 
on  his  evidence,  seemed  to  contradict  bim,  was 


carry  these  too  far,  it  is  certain,  that  the  nation,  i  oonccrning  king  James's  commission ;  yet  tiono 


and  every  person  in  it,  must  be  safe,  when 
they  are  m  their  own  hands,  or  in  those  of  a  re- 
presentative chosen  by  themselves.  As,  on 
^he  other  hand,  if  that  be  ill  chosen,  there  is 
fio  help  for  it ;  the  nation  must  perish,  for  it  is 
by  their  own  fauh.  They  have  already  too 
many  prece<lents  for  this  way  of  proceeding,  if 
they  intend  to  make  an  ill  use  of  them.    But  a 

i>recedent  is  only  a  ground  or  warrant  for  tbe< 
ike  proceeding  upon  the  like  occasion.  Two 
roles  were  laid  down  for  all  bills  of  this  nature ; 
first,  that  the  matter  be  of  a  very  extraordinary 
nature.  Lesser  crimes  bad  better  be  passed 
over  than  punished  by  the  legislature.  Of  all 
the  Crimea,  that  can  be  contrived  against  the 
nation,  certainly  the  most  heinous  one  is,  that 
of  bringing  in  a  foreign  force  to  conquer  us. 
This  ruins  both  us  and  our  posterity  for  ever. 
Distractions  at  home,  how  fatal  soever,  even 
though  they  should  emi  ever  so  tragically,  as 
ours  once  did  in  the  murder  of  the  king  and  in 
a  military  usurpation,  yet  were  capable  of  a 
crisis  and  a  cure.  In  the  year  1600,  we  came 
again  to  our  wits,  and  all  was  set  right  again. 
Whereas  there  is  no  prospect,  after  a  foreign 
conquest,  but  of  slavery  and  miserv.  And, 
how  Mack  soever  the  assassinating  a  king  most 
need  appear,  yet  a  foreign  conquest  is  worse ; 
it  is  assassinating  the  kingdom ;  and  thi^refore 
the  inviting  and  contriving  that  must  be  tlie 
Uackest  ofcrimes.  But,  as  the  importance  of 
the  matter  ought  to  be  equal  to  such  an  unusual 
way  of  proceeding,  so  the  certainty  of  the  Acts 
ought  to  be  aoch,  that.  If  the  defects  in  legal 
proof  are  to  be  supplied,  yet  this  ought  to  be 
jlone  bnon  such  grounds,  as  make  the  fact 
<hargetf  appear  so  evidently  tree,  Ihal  tbo0gh 
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of  them  denied  really  what  Porter  bad  depos- 
ed, which  was,  that  Cfbarnook  itold  him,  that 
there  was  a  commission  come  from  king  Jamea 
for  attacking  the  prince  dT  Orange's  guards^ 
They  only  denied,  that  there  was  a  oommisaioii 
for  assassmating  him.  Sir  John  Friend  and  sir 
Wm.  Perkins  were  condemned  for  the  censuU 
tation  now  giireti  in  evidence  a^nst  sir  John 
Fenwick.  They  died  not  denymg  it.  On  tho 
contrary  they  justified  all  they  had  done.  It 
oonid  not  be  aupposed,  that,  if  there  had  been 
a  tittle  in  the  evidenoo  that  was  false,  they 
should  both  have  been  so  far  wanting  to  them- 
selves and  to  their  friends,  who  were  to  be  tried 
upon  the  same  evidttoe,  as  not  to  liave  declar- 
ed it  in  the  solemnest  mLnner.  These  thingi 
were  more  undeniably  certain  than  the  evi- 
dence of  ten  witnesses  could  possibly  be. 
Wimesses  might  conspire  to  swear  a  falsehood ; 
but,  in  this  case,  the  ciroumstaneea  took  away 
the  postiibility  of  a  doubt.  And  therefore  the 
parUament,  without  taking  any  notice  of  Good- 
man's evidence,  might  well  jud^  Fenwick 
ffuil^ ;  for  no  man  coaM  doubt  of  it  in  his  own 
mtn^f.  The  antient  llomans  were  very  jealous 
of  their  hberty ;  but,  how  exact  soever  they 
might  be  in  ordinary  eas^,  yet,  when  any  of 
their  citjsens  seemed  to  have  a  design  of  mak- 
ing himself  king,  they  either  created  a  dictator, 
to  suppress  or  destroy  him,  or  else  the  people 
proceeded  against  him  in  a  summa>  y  way.  By 
the  Porcian  law,  no  citizen  could  be  pot  to 
death  for  any  crime  whatsoever ;  yet  such  re- 
gard did  the  Romans  pay  to  justice,  even  abora 
&w,  that,  when  the  Campanian  legion  had 
perfidkNisly  broke  iu  npon  Rhegtam,  and  pil- 
laged it»  they  put  them  all  to  deatl^  for  it    In 
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the  DinMnn  ektm  «(  Cati1ibe*a  oonipiracy,  as 
the  erMcooe  wasalear,  aod  the  dan^r  cxtretiie, 
the  accomplices  ia  it  were  eiecated,  notwith- 
fitamliDgf  the  Poreiaq  I4W.  And  this  was  dooe 
hy  llie  order  of  the  seuate,  without  either  bear- 
io|f  them  make  their  own  defence,  or  admitting 
them  to  claim  the  right,  which  the  Valerian 
law  gtve  tham,  of  an  appeal  to  the  people,  yet 
that  whole  inroeeettiog  was  chiefly  directed  by 
the  two  greatest  asserters  of  public  liberty,  that 
ever  lived,  Cato  and  Cicero.  And  Cssar,  who 
opposed  it  on  pretence  of  its  being  against  the 
Porcian  taw,  was  for  that  reason  sospected  of 
bemg  in  the  confiederaey.  It  appeared  after- 
wanJa,  how  little  regard  he  bad,  either  to  law 
•r  liberty,  though,  upon  this  occasion,  lie  had 
made  uae  of  the  one  to  protect  tbeae,  who  were 
in  a  plot  against  the  other." 

This  last  cxpnssion  was  much  resented  by 
Ibose,  who  were  against  -the  bill,  as  carrying  a 
•erere  reflection  upon  them  tor  oppoaing  it ; 
and  indeed  tlie  bishop,  tboueh  he  only  ttwered 
what  reasons  occurred  to  him  to  justify  his 
voting  for  the  hiU,  fell  under  a  great  load  of 
eensure  on  this  occasion.  In  conclosion,  the 
hill  passed  by  a  small  majority  of  scTen  voices 
only,  there  being  66  for  it,  and  60  against  it 

A  Liit  of  the  Lords  fur  and  against  the  Bill. 

'  Bishopg  for  the  Bi//.— Canterbury,  Lttch- 
Md,  SUrum,  Chester,  Ely,  Oxon,  *Norw  icli, 
•Peterfaoroo^b,  GluucMter,  Bristol,  Lincoh), 
Chidiester*. 

Li>rds  Temporal  for  the  Bi//.— Prince  George, 
Norfolk,  Southampton^  Richmond,  St.  Albans, 
Bolton,  Schomberg,  Newcastle,  Oxford,  Der* 
hv,  Sofiolfc,  Bridgewater,  fioliogbroke,  Man- 
chester, Riven,  SUmford,  Sunderland,  Sand- 
^rich,  Essex,  Macclesfield,  Radnor,  Portland, 
Monmouth,  Montague,  Marlborough,  Scarbo* 
tough,  Warrington^,  Bradford,  Romney,  Tan- 
JerriUe,  Abergavenny,  Delairar,  Berkley, 
Morley,  Ewre,  Wharton,  Sidney.  Lovelace, 
Howard,  Raby,  Yaughan.  Ward,  Culpeper, 
Lucas,  Rockingham,  Berkley,  Comwallis,  Os- 
-^rn,  Ossulston,  Chohnondley,  Ashbtimham, 
Weston,  HerbeH,  Havanham.     In  all  66. 

Bi^pt  against  the  BiY/.— London,  Durham, 
WiDton,  Rochealer,  Exeter,  St.  David,  Htre- 
ford,  Bath  and  Welb. 

I^ds  Ihmparai  against  the  Bi7/.— Leeds, 
Pembroke,  Somerset,  Ormood,  Nortbumbei^ 
kind,  Devonshire,  Halifax,  Normanhy,  Lind< 
^Yi  Dorset,  Rent,  Huntington,  Northampton, 
Bristol,  Wineheltiea,  Kingston,  Cannarthen, 
rbanet,  Scaradale,  Bath,  Craven,  Burlington, 
Fevereham,  Sussex,  Berkley,  Nottingham,  Ro- 
Chester,  Abington,  Carlisle,  Tornnglon,  Here- 

*  Aa  to  Bishops  voting  upon  Bills  of  At- 
tamd^r,  see.  Leach's  Hawk,  and  the  books 
.there cited:  and  1  Christian's Blackstone, 401. 
ifce,  too,  lord  Delamere's  speech  against  the 
''»«|'»PfJ0ting  in  ease  of  blood  upon  occasion 
of  lord  Danby 's  itajieachment.  See,  also,  Bar- 
nogton's  Observations  on  Magna  CharU.  and 
the  Stat,  87  JBdw.  1. 
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ford,  Weymouth,  LnngoeviUe,  Wilkmghliy  of 
Eresby,  Ferrers,  Fitzwalter,  Willoagliby  of 
Brook,  Chaiidos,  Hunadon,  Brooke,  Leigh. 
Jermyn,  Byron,  Clifford,  Granville,  Arundel, 
Dartmouth,  Guilfiinl,  Oodolphin,  Jefieriesi 
Lemster,  Piiwlet.    In  all  60. 

Protest  thereon, — ^Tlie  Lords  who  were  for 
the  negative  entered  the  following  Protest : 

'*  Ikcause  bills  of  attainder  against  persomi 
in  prison,  and  who  are  therefore  liable  to  be 
tried  by  law,  are  of  dangerous  consequence  to 
the  lives  of  the  subject,  and,  as  we  conceive, 
may  tend  to  the  subversion  of  the  laws  of  thia 
kingdom.— Because   the  evidence   of  grand 
jurymen,  of  what  was  sworn  before  them  sgaiiist 
sir  J.  F.  as  also  the  evidence  of  the  petty  jury* 
men,  of  what  was  sworn  at  the  triul  of  other 
men,  were  admitted  here;    both  which  are 
sgaiust  the  rules  of  law,;  bnides  that  they  dis^ 
agreed  in  their  testimony.— Because  the  infor- 
mation of  Goodman  in  writing  was  veceired^ 
which  is  not  by  law  to  be  admitted ;  and  the 
prisoner  for  want  of  his  appearing  fiice  to  fiu^, 
as  is  requh'ed  by  law,  could  not  have  the  advan- 
tage of  cross-examining  him. — And  it  did  not 
aps^ear  by  any  evidence,  that  sir  J.  F.,  or  any 
other  person  employed  by  bim,  bad  any  way 
persuaded  Goodman  to  withdraw  himself;  and 
it  would  be  of  very  dangerous  consequence, 
that  any  iiersoo  so  accosed  should  be  condemn- 
ed ;  for  by  this  means  a  witness,  who  shall 
be  found  msufficient  to  convict  a  man,  shall 
have  more  power  to  hurt  him  by  his  aboence, 
than  he  conld  have  if  he  were  produced  vtve 
voce  against  bim.-— And  if  Goodman  had  ap- 
peared against  him,  yet  he  was  so  infamous  in 
the  i«hole  course  ol*  his  lite,  and  particuhirty 
for  the  most  horrid   blasphemy    %»bii'h   was 
proved  against  him,  that  no  evidence  for  him 
could  or  ought  to  have  any  credit,  especially  in 
the  caae  of  blood.    No  that  in  this  case,  there 
was  but  one  witness,  viz.  PoHer ;  and  ho.  as 
we  conceive,  a  very  doubtful  one. — Lastly^ 
because  sir  J.  F.  is  so  inconsiderable  a  man,  as. 
to  the  endangering  the  peace  of  the.  govern- 
ment, that  there  Heeds  no  necessity  of  proceed'- 
ing  against  him  in  this  extraordinary  manner. 
(Signed)  Huntingdon,  Thanet,  N.  Dunelm'. 
It.  Bath  and  Wells,  Craven,  Carlisle,  Netting- 
ham,  H.  London,  Gil.  Hereford,  Willougbht^ 
Kent,  tt.  Ferrers,  Granville,  Fitzwalter,  Hallt- 
fax,  Lindscy,  P.  Winton',  Arundell,  Lempster, 
Hereford,  Carnarvon,  Jonat.  Exou*,  Jemeys, 
Northumberland,  Abington,  Hunadon,  Cbancfos, 
Scarsdale,  Normanhy,  Weymouth,  Tho.  Me- 
nev',  Dartmouth,  Sussex,  Northampton,  Bath, 
Tho.  Roffeu%  Bristol,  Leeds,  Rochester,  Leiirh. 
Wil'by^dc  Broke."  *  ' 

The  kmg  gave  the  royal  assent  to  this  bill 
January  the  lltb,  1697. 

The  WRIT  for  Executing  sir  John  Penwick^ 
being  under  the  whole  Broad  Seal,  and 
inclosed  in  it. 

«  Gulielmus  tertjus  Dei  Gratia,  Angiiie, 

»c,FutetD<( 
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&e.  Vic«  Com.  Londoo,  el  Vie.  Com.  Midz. 
Salulem:  Cum  Johannes  Fenwick,  bar.  per 
qjienddm  actum  adflesaioiiem  pneteotis  nostri 
Fariiameutt  apud  Westuiinst.  super  Ticesimum 
diem  Octobtia,  Anoo  .ReAni  nostri  octavo,  pec 
prorogatiooero  tent.  edit,  de  a]ta  proditione  per 
ipsum  perpetrat.  et  oomnnss.  attinctus  fuk,  et 
exeontio  auper  inde  adliuc  restat  fecieod.  et 
quia  pro  cortis  causis  et  considerationibaa  tM 
specialiter  mofentibos,totaroexecutionem  actus 
attincturs  prsedict.  8U|ier  diet.  Johannera  Fen- 
Miekff  prBBter  ampo|ii(ionem  Gspilis  aui>  otnttti 
Tolumus;  ideo  prsDcipiuius  vobis  et  per  pne- 
■entas  firmifer  injuufreodo  mandamus,  quod  in 
ct  super  vicesimum  tertium  diem  instantis 
mensis  Januar.  inter  horas  nonam  et  mideci- 
mam  ante  meridiem  eiusdem  diei  dictum  Jo- 
haonem  Feniriolc  in  Ooala  nostra  de  New^gate 
anb  Custodia  vestra  mioc  existent  a  Guala 
pmliot.  usque  ad  Tower  Hill,  dncati8,et  Caput 
ipstus  Jobinnis  Fenwick  ad  tunc  et  ibidem  am- 
Ifutari  et  a  Corpore  suo  .pmnino  separari  facia- 
t|a.  Teste  me  ipso  spud  Westmouast.  decirao 
octaTO  die  Janoar.  Anno  Regni  nostri  octavo. 
The  Label.  Chute." 

^  Fie  Com.  Lend,  et  Midx.  de  exocutione 
faciend.  Jobn  Fenwick,  bar.  Autltori^ 
« lata  Pari.  Attioct.    Cmvte," 


All  tbe  Punishment  beinff  remitted  but  Be* 
Iveadioff,  on  tbe  28tU  of  January  1697 »  sir 
Jp\in  l*eQwick  was  brought  to  a  Scaffold 
erected  on  Tower  Hill,  where  be  delivered 
ibis  PAPER  to  the  Sheriffs. 

,  '*  Speaking  nor  writing  was  never  my  talent: 
I  shall  therefore  give  a  very  short,  but  faithi'ul 
account,  first,  c.f  my  religion,  and  next,  what  I 
suffer  roost  innocently  fur,  to  avoid  the  calnn>- 
nies  1  may  reasonably  expect  my  enemies  will 
cast  upon  me  when  dead;  since  they  have 
most  falsely  and  maliciously  aspersed  me, 
whilst  under  my  misfortunes. 

'^  As  for  my  religion,  I  was  broneht  up  in . 
the  churcli  of  England*  as  it  is  established  by 
law,  and  have  ever  professed  it  *,  though  I  coo- 
iVss  I  have  been  an  unworthy  member  of  it,  in 
liot  living  Aip  to  the  strict  and  excellent  niles 
tpereof ;  for  which  I  take  shame  to  myself, 
and  humbly  ask  forgiveness  of  God.  I  come 
now  to  die  in  that  Comniunion,  trusting,  as  an 
Jiumbte  and  hearty  peiiitent,  to  be  receiviMl  by 
the  mercy  of  God,  through  tke  merits  of  Jesus 
Christ  my  Saviour. 

*'  3Iy  religion  taught  jne  my  toyalty,  which 
I  Mess  God  is  untainted;  audi  have  ever  en- 
deavoured in  the  station  wherein  I  have  been 
placed,  to  the  utmost  of  my  power,  to  support 
4ie  crown  of  England  in  the  true  and  lineal 
course  of  descent,  without  mterrnption. 

\  <<  As  for  what  I  am  now  to  die,  I  call  God 
to  witness,  1  went  not  to  that  meeting  in 
Leadenhall  street  with  any  such  intentkm  as  to 
invite  king  James  by  force  to  invade  this  na- 
tion ;  nor  was  I  myself  provided  with  either 
horse  or  arinSi  or  engi^ed  for  any  number  of 
qifOy  or  i^va  particular  ooipsent  for  any  such 
ipTnaiMi  m  i§  moit  faUy  awom  againai  om. 


it 


1  do  also  declare,  iq  the  presence  of  God, 
that  I  knew  nothing  of  king  James's  coming 
to  Calais,  nor ,  of  any  invasion  intended  irom 
thence,  till  it  was  publicly  known:  And  the 
only  notion  1  had,  that  something  might  bo 
attempted,  was  from  the  Toulon  fleet  coming' 
to  Brest.    - 

'*  1  also  call  God  to  witness  that  I  received  tb« 
knowledge  of  what  is  contsined  in  those  papers 
that  I  gave  to  a  great  man,  that  came  |o  me  in 
the  Tower,  both  from  letters  and  messages  that 
came  from  France ;  and  he  told  me,  when  I 
read  them  to  him,  that  the  prince  of  Orange 
had  been  acquainted  with  most  of  those  things 
before. 

*^  f  roiglit*bave  expected  mercy  iVom  that 
prince,  because  I  was  instrumental  in  saving 
his  life:  For  when,  .about  April  1696,  an  at- 
tempt formed  a^^ainst  him  came  to  my  know* 
ledge,  1  did,  partly  by  dissuasions,  and  partly 
by  delays,*  preveut  that  design ;  which,  1  sup- 
pose, %vas  the  reason  that  tbe  last  vtilainoua  pr«h 
ject  was  concealed  from  me. 

'*  .If  xhere  be  al^y  persons  wliom  I  hava  in- 
jured io  word  or  deed,  1  heartily  pray  their 
pardon,  and  beg  of  God  to  pardon  those  who 
nave  injured  me ;  particularly  those  who  with 
great  steal  have  sought  my  lilep  and  bronjg;hl 
the  guilt  of  my  innocent  blood  upon  this  nation^ 
no  treason  being  proved  upon  me. 

**  I  rf  turn  iny  most  hearty  thanks  to  tJiOie 
noble  and  worthy  persons  who  gave  me  thek 
assistance  by  opposing  tliis  bill  of  attainder, 
without  which,  it  had  been  impossible  I  could 
have  fallen  under  the  sentence  of  death.  ,  God 
bless  them  and  i)ieir  posterity ;  tboi^h  1  aoa 
fully  satisfied  tiiey  pleaded  their  own  cause,- 
while  they  defended  mine. 

*<  I  pray  God  to  bless  my  true  and  lawful 
sovereign  king  James,  the  queen,  and  the 
prince  of  Wales,  and  restore  him  and  his  pos- 
terity to  this  throne  a^ain,  for  the  peace  and 
prosperity  of  this  nation ;  which  is  impossible 
10  prosper,  till  the  government  is  settled  upon  a 
rigiit  foot. 

><  And  now,  O  God!  I  do  with  all  humble 
devotion  commend  my  soul  into  thy  bauds,  the 
great  Maker' and  Preserver  of  men,  and  lover 
of  souls;  beseeching  thee  thacit  may  be  al- 
ways dear  and  precious  in  thy  sight,  through 
the  merits  of  my  Saviour  J  esus  Christ  Amen  .* 

^'  John  Fxnwick." 

Then  he  anbmitted  to  the  block,  and  the 
executioner  severed  his  head  from  hia  body. 

*  In  the  fiarleian  Misc.  Oldys  republished 
**  Contemplations  upon  Life  and  Death,"  &c. 
as  tbe  composition  of  sir  John  Fenwick.  Mr. 
Fwrkt  1  Harl.  Misc.  548,  ed.  1808,  stotrs  that 
PhiAp  de  Mornay  lord  of  Plessis  Marley,  was 
the  author  of  those  Contemplations,  which  were 
printed  in  1575,  and  transited  from  the  Fremsh 
ny  the  celebrated  countess  of  Pembroke  in 
1590.  Qu.  If  sir  John  Fenwick  were  not  tbe 
maker  of  the  translation  published  in  the  HarL 
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395.  The  Case,  with  the  Proceeding*  against  Major  Johh  Beb* 
NABDi/  Mr.  Cqpnter,  Mr.  Blackbuuk,  Mr.  Casseu,  Mr. 
Chambers,  and  Mr.  Meldbum^  on  Account  of  the  AssassV 
nation-Plot ;  8  William  III.  a.  d.  1696..  [WrittCA  by  Major 
John  Bernardi,  in  Newgate,  after  he  had  been  there  near 
thirty-three  Years  a  Prisoner,  (though  in  the  Historical  Part 
abridged)  without  any  Allowance  from  the  Government  BBd^ 
who  could  never  be  suln»itted  to  Bail,  or  take  his  Trial.t] 


Major  John  Bennrdi  wu   tbe 
Francis  BeroBrdi,  descended  of 


an 


noble  family,  counts  of  tbe  holy  empire,  &c 
7bi8  FTancis  was  sent  to  England  by  the  serene 
t^epnUic  of  Genoa,  with  cKdentials  from  the 
duke  and  gforenKirs  of  that  state,  in  the  cha- 
raeier  of  an^t,  and  afterwards  of  that  of  resi- 
lient, from  1651,  until  after  tbe  happy  restora- 
tion of  king  Charles  ft.  We  find,  that  on 
Tuesday,  Sept.  16, 1651,  on  a  Report  from  the 
'Speaker,  '*  It  was  resolved  by  (be  parliament  to 
TCoeire  Francis  Bernardi,  agent  from  the  com- 
monwealth of  Genoa,  according  to  the  rule  for 
deceiving  a^nts.'^  And  on  the  S2d  of  Jnne, 
1660,  signior  Francis  Bernardi  was  appointed 
resident  from  the  said  commonwealth  to  Eng- 
land, to  congratulate  hb  majesty  on  his  happy 
retarn  to  his  kmgdoms.  But  about  two  years 
afterwards  tbe  republic  sent  over  another  per- 
son  to  socoeed  the  said  si^or  Francis  Ber- 
nardi ;  and  as  he  was  bom  m  England,  at  the 
time  when  his  father  count  Philip  de  Bernardi 
Was  here  also  in  embassy,  and  loving  the  coun- 
try as  the  place  of  his  nativity,  he  lived  and 
died  in  this  kingdom,  having  spent  near  thirty 
thousand  pounds  in  hospitality,  and  in  indulging 
a  paiticular  taste  in  gardening,  being  the  most 
famous  gentleman  in  the  kingdom  w  his  time 
fbr  fine  gardens.  He  Kved  some  time  near 
Windsor,  when  first  out  of  hb  ministry ;  but  re- 
moved afterwards  into  Worcestershire,  to  be 
more  remote  and  unknown.    Here  bis 


son   of  I  John  began  to  entertain  thooght*  of  gettmr 
ancient    from  under  his  father's  diadpline,  who  osd 


son 


"  *  Johnson,  in  his  Life  of  Pope,  has  gratified 
bis  dislike  of  king  William  by  mention  of  '*  the 
poor  conspirator  who  died  lately"  [nearly  half 
i  century  before  tbe  time  when  Johnson  was 
writing]  **  in  prison,  after  a  confinement  of 
more  Stan  40  years  without  any  crime  proved 
against  him."  Bernardi  has  an  article  m  the 
Biograpbia,  and  an  account  is  given  of  bim  in 
the  Gentleman's  Magazine  for  tbe  year  1780. 
f  '^  As  many  people  are  unacquainted  #ith 
the  reasons  'why  those  persons,  suspected  of 
being  concerned  in  the  assassination- plot,  lay  so 
long  in  Newgate,  witboi^t  being  either  bailed, 
tried,  or  dischaiged ;  this  account,  wrote  by 
major  Bernardi,  (one  of  ^those  taken  up  and 
confined)  will  explain  the  cansebf  it*"  Form« 
Edition. 


him  with  great  severity ;  sometinet  eo«ilniftg 
him  like  a  criminal  in  a  Kitle  dark  room  fbr 
trifies,  allowing  biro  only  bread  and  small 
beer ;  and  whibt  so  confined,  nobody  ddrst  re- 
lieve him,  or  let  him  out  Thus  tbia  John  Ber« 
nardi  was  unhappily  destined  to  cooftnecDeDt  in 
his  youth  by  an  unkind  father,  and  in  his  oM 
age  to  undergo  the  like  Hgid  fate  by  unpreoe- 
dentad  acts  of  parhameut,  without  ever  being 
heard,  or  provol  cnmioal  by  any  Qounin  the 
kiiwdom. 

AcoordingiT  John  Bernardi  eacaped  firoitt 
his  father  in  the  year  1670,  KAving  bun  ailfcp 
in  his  beil ;  and  going  out  of  bis  ^te,  be 
kneeled  down  on  ttieground^  protesttng  and 
praying,  that  he  might  never  return  whilst  hia 
father  lived.  He  began  his  joomey  towards 
Coventry,  and,  though  pursued,  had  tbe  sood 
luck  to  escape,  and  got  to  sir  Clement  Fisher's 
seat  at  Packington,  near  that  city,  whose  lady 
was  the  heroic  Mrs.  Jane  Lane,  who  protected 
and  conducted  king  Charles  S,  after  the  battle 
of  Worcester,  (so  often  mentkmed  m  tbe  hislory 
of  those  tiroes)  and  who  was  very  intimate  witJi 
young  Bernarai*s  father  s  But  sir  Clement  and 
bis  lady  were  gone  to  London  two  days  before, 
whither  young  Bernardi  fbHowed  Uiem.  Oil 
hearing  his  case,  they  did  not  persuade  him  to 
return ;  but  recommended  him  by  letter  to 
captain  Littleton  Clent,  a  relation  of  her  lady- 
ship's, then  in  garrison  at  Fortsmonth,  and 
equipped  him  with  necessaries  and  moikey  far 
his  journey.  On"*  hia  arrival  at  Portamouth 
the  captain  received  him  very  obligmgly,  and 
entered  him  in  bis  own  eompany,  and  taught 
him  all  the  duty  and  exercise  oiP  a  aoMicr* 
This  life  yoong  Bernardi  was  very  fhnd  of, 
and  passed  through  various  poets  (in  HolfauMi) 
in  the  army ;  for  lie  had  seven  commiasiona  ia 
all,  five  of  which  were  conferred  on  him  by  his 
highness  the  prinee  of  Orange,  the  sixth  by  tho 
States-General  and  the  prince  of  'Orange,  and 
the  seventh  by  Idi^  James  9,  before  the  revo* 
lution.  He  attained  the  rank  of  a  ca|^in  at 
27  yean  of  age.  At  the  siege  of  Maestriebt'he 
lost  an  eye,  and  was  shot  through  one  of  his 

I  arms,  the  bones  of  whieh  were  d^hwl  "to 
spUuet*;  after  wrappisg'hli  ua  i^  tte  flap 
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of  bis  ooil,  be  erowded  back  to  tbe  breaefa,  and 
feU  dowa  to  tbe  bottom  emongBt  tbe  dead,  (the 
ffTOimd  beiQicoofertd  with  Ibem ;)  when  a  aol- 
dier  onderbis  commaQd  seeing  him  fall,  jumped 
aAer  him,  took  him  up  in  his  arms^  and  ran  to 
the  treoohes  with  him,  where  surgeons  are  al- 
trmys  waiting  on  thooe  oecasione :  and  thus 
saved  his  ensign  from  bleeding  to  death.  The 
prince  of  Orange  hearing  of  it,  immediately 
promoted  Bemanii,  and  ordered  him,  with  tbe 
<Aher  wounded  officers;  to  be  conducted  to 
Boi9«b«dtte:  bnt  Bernardi  not  being  able  to 
endure  tbe  jolliog  of  tbe  carriage,  was  laid  on 
the  ground,  till  his  oerrant  went  to  get  men  to 
carry  him  back  to  the  hoapital.  IV  hen  be  was 
pMtty  well  recovered^  be  went  wirfi  bis  arm  in 
a  sling  to  Utrecht:  but  not  being  able  to  do 
duty  for  some  time  in  his  regiment,  be  made 
bif  addresses  to  a  maiden  kdy,  well  bom  and 
bred,  but  near  twice  as  old  as  himself,  he  being 
then  about  SO ;  but  her  fortune  being  consider- 
able lor  one  in  so  low  a  post,  he  married  her  in 
April  larr,  and  lired  with  her  11  years.  In 
1687,  when  kuig  James  8  demanded  the  six 
regiments  he  bad  lent  the  Dutch,  and  they  re- 
fused to  return  them,  about  sixty  officers  quitted 
that  aenrice ;  amongst  whom  was  captain  Ber- 
nard!, who  thinking  it  his  duty  to  obey  tbe 
oommands  of  his  prince,jcame  to  £ng)andr.  In 
J688,  when  the  prince  of  Oranj^e  landed  in 
England,  and  succeeding  in  his  enterprlze, 
king  James  8,  after  many  difficulties  and 
dangers  risqued  by  bim,  got  privately  away 
from  Rochester  over  into  France ;  when  major- 
general  Kirk  was  sent  by  tbe  prince  of  Orange 
to  all  tbe  regiments  then  in  England,  with  an 
association  to .  be  signed  by  all  the  officers,  the 
oontents  of  which  were  to  bmd  tbcm  under  their 
hands  to  stand  by  aud  defend  the  prince  against 
all  persons  whatsoever,  and  all  the^fficera  that 
refused  to  iiqn  it,  were  ordered  to  quit  their 
commands.  Captain  Bemardt  refused  to  sign 
such  association,  and  quitted  hia  employ,  went 
to  London,  and  solicited  for  the  pnnce  of 
Orangii's  pass  fur  himself  and  family,  being  six 
in  number,  to  go  out  of  the  kingdom,  the  only 
tkvour  be  desired,  which  was  granted  him ; 
those  persons  that  went  without  a  pass  being  in 
danger  of  their  lives,  or  being  plundered  by  the 
mob.  Captain  Bernardi  got  safe  to  Calais,  and 
found  many  English  gentlemen  arrived  there 
before  hiib,  some  of  whom  were  hia  acquaint- 
ance, aud  in  great  distress  for  want  of  money 
to.  bear  their  charges  to  Paris,  having  been 
stripped  of  all  they  bad  by  the  tumults  in  Eng- 
land. Bernardi  naving  got  to  the  value  of 
above  100/.  in  ploaths,  linen,  tent  and  field  eoui- 
naffe,  pawned  them  all  to  a  breaker  for  less  tlian 
naif  their  value,  to  assist  some  of  those  {gentle- 
men ;  whereby  he  lost  bis  goed^,  not  having  an 
opportunity  or  redeeming  them  in  time.  Cap* 
tain  Bemimli  arriving  at  St.  Germaios,  king 
James  2  told  him,  that  he  waa  just  eoing  to 
lireland,  and  had  then  about  2,300  of  bis  sub- 
iects  arrived  at  St.  Germaio*s.  Tbe  French 
Idnggranted  orders  for  tbem  to  march  to  Brest, 
4riiere  the  late  ea«l  of  Dover  was  ordared  to 


meet  apd  reeeCve  them :  Intiie  mean  time  long 
Jamea  went  to  Brest,  where  tbe  French  king 
had  ordered  a  large  fleet,  of  aboat  thirty-five 
sail,  to  receive  him  and  his  soldiers,  ana  land 
tbem  in  Ireland ;  and  in  getting  thither  was  the 
fkmous  battle  wiiS  admiral  Herbert  in  Bantry- 
Bay.  But  king  James's  aflbirs  growing  bad  m 
Ireland,  be  sent  major  Bernardi  (made  a  major 
in  Ireland^  to  Scotland,  to  accompany  th^  earl 
of  Seafortn,  then  going  to  raise  men  for  king 
James :  but  receiving  the  news  of  king  James^ 
being  defirated  at  tbe  battle  of  the  Myne,  the 
eari  of  Seaforth  dismissed  bis  forces,  and  sent 
them  to  their  niaees  of  abode,  without  consult* 
ing,  his  uncle,  bis  officers,  dec.  who  were 
greatly  exasperated:  whereupon  major  Ber* 
nardi  desired  to  go  to  Bncland,  which  major* 
general  Bouchan  approveu  of,  and  sent  for  Uia 
laird  of  Glencoe*  to  come  with  forty  of  hia 
vassals  to  receive  Bernard!  at  Invergary ,  and  to 
conduct  him  to  thebraesof  Monteth,  wuich  was' 
performed  in  the  night-time,  for  fear  of  tbe  gar- 
risons that  lay  in  tbe  way. 

Bernardi  proceeded  on  bis  journey  from  the 
braes  of  Monteth,  under  tbe  conduct  of  a  guide 
appointed  him  by  colonel  Graham,  and  arrived 
at  Edinburgh  in  the  month  of  November  1691. 
The  rulers  of  that  city  having  heard  that  some 
gentlemen  were  come  from  me  highlands,  or- 
dered theif  gates  to  be  shut,  and  a  general 
search  to  be  made  for  them.  Bernardi*s  land*' 
lord  getting  notice  of  it,  oonducted  him  out  of 
town,  but  half  an  hour  before  that  order  waa 
put  in  execution ;  otherwise  his  iourney  at  that 
time  had  terminated  in  tbe  Tolbootb,  or  soma 
other  prison  in  Edinburgh  ;  but  escaping  that 
and  other  dangers,  he  travelled  on  from  tbenca 
to  London,  meeting  with  no  more  difficulties  at 
that  time,  than  those  of  a  long  winter  joumejr. 
But  misfortunes  may  be  compared  with  evil 
habits,  it  being  no  easy  task  to  get  out  of  either, 
when  once  unhappily  fallen  mto  the  road  of 
them.  And  this  proved  to  be  Bemardi's  case ; 
for,  having  finished  Ids  affairs  in  London,  by 
disposing  of  some  effects  he  b%d  left  with  a 
fViend  when  he  went  oOt  of  England,  and  by 
selling  bis  Scotch  horses,  he  purposed  to  g9 
over  into  Flanders ;  and  meeting  with  two  gen- 
tlemen of  his  acquaintance  ready  to  go  out  of 
town,  in  order  to  make  the  same  voyage,  he 
went  with  them  to  Cotebester,  where  they  were 
recomipended  to  a  master  of  a  ship,  who  was  ixk 
a  short  time  to  carry  over  a  lady  of  great  qua- 
lity to  Ostend ;  but  the  wiqd  hannening  to  be 
fixed  in  the  east,  the  lady  ordereo  ner  trunks  to 
be  put  on  shipboard,  and  then  went  to  a  gentle- 
man's house  about  five  miles  off,  charging  tha 

master  to  send  for  her  as  soon  aa  the  wind  cama 



•  <«This  biird  of  Gleoooe  was  a  little  white 
afterwards,  with  hia  lady  and  vassals,  barba- 
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For  the  Prooeedings  in  the  ParHaitoent  of  8ool« 
land  respecting  tbe  Massacre  of  6leiiGoe»  ^ 
the  preseat  fotaioe,  fat; 
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jttdge,  to  appear  id  the  court  of  Kiilg'a-Beocli 
the  ibea  next  term.  Before  tlie  term  tii^o  of 
the  fire  went  off,  either  by  composition  or  bilk- 
ing tlietr  bttil ;  but  Bernardi  and  bis  two  friends 
ap|H;ared,  in  hopes  and  expectation  of  beings 
discbaiged  by  the  court:  but  the  Attorney  Ge- 
neral opposed  their  being  discharged,  havinpf 
instmctions  from  the  Secretary  of  State  so  to 
do,  aUedging  that  they  were  guilty  of  treason. 
The  court  ordered  them  into  custody  of  a  mes- 
senger, where  they  remained  confined  near 
seven  months.  Bernardi  having  for  many  years 
been  well  known  to  my  k)rd  Uomney,  wlio  was 
the  other  principal  Secretary  of  Stafe,  writ  a 
letter  to  his  lordship :  and,  by  his  favour,  they 
all  three  were  admitted  to  bail  again  upon  tbs 
first  day  of  Michaelmas  term,  to  appear  on  tb« 
last  day  of  the  same  term .  Tbey  appeared  sc- 
cordinffly ;  but  the  Attorney  General  stilt  went 
on  wkb  his  charge  against  them,  anu  affirmed 
to  the  court,  that  the  treasonable  papers  found 
in  the  lady's  trunk,  together  with  such  other 
evidence  as  would  be  produced  in  Essex,  was 
sufficient  to  bring  tliero  to  ibeir  trial.;  and 
therefore  he  mov^  the  court  to  bind  tbem  over 
to  Chelmsford  assizes,  aud  they  were  bound 
over  accordingly,  twelve  of  their  friends  giving 
500/.  security  each  fur  their  appearance';  and 
in  order  to  tbeir  defence,  thev  applied  them- 
selves to  four  eminent  counsel  in  London,  and 
gave  them  breviates  and  large  fees  to  plead 
tbeir  cause,  and  provideil  coadies  to  carry  them 
down,  and  to  attend  and  bring  tbem  back  again. 


T8Sj 

fair.     Bernardi  and  his  two  friends  met  with 
two  other  gentlemen,  who  were  strangers  to 
them,  and  also  unknown  in  the  town,  who  were 
oome  thither  to  get  a  passage  over  in  the  same 
ship.    They  joined  company,  and  lodged  all 
together  for  some  nights  at  Mr.  Cook's,  then 
fioatmaster  in  Colchester ;  but  having  notice  of 
some  busy  peojile's  ioquisitiveneas  about  them, 
Bernardi  and  his  two  friends  went  to  a  gentle- 
9ian'^  house,  about  a  mile  out  of  the  town,  and 
-  the  other  two  gentlemen  went  to  the  master  of 
^e  ship's  iioose.    The  second  night  after  Ber- 
nardi and  his  two  friends  went  into  the  country, 
intimation  was  given  to  them,  that  sir  Isaac 
Bebow,  a  justice  of  the  peace,  had  bisued  out 
Jiis  warrant  to  apprehend  them,  and  bring  them 
More  him ;  and  the  wind  coming  fair  the 
same  night,  they  went  directly  to  the  master  of 
'the  ship's  bouse,  in  order  to  go  on  board.    The 
master  of  the  ship  told  them,  that  he  had  sent 
'  a  messenfl^  for  the  buly  two  hours  before,  and 
sxpected  ner  in  an  hour  more ;  aud  sent  one  of 
bis  men  to  conduct  them  on  ship-board,  and 
.  sud  he  wottM  foUow  them,  with  tne  other  two 
gentlemen  at  his  house,  as  soon  as  the  lady 
came.     A  messa^  came  from  the  lady,  that 
4he  conid  not  possibly  come  before  the  next  day 
in  the  afternoon.     Bernardi  and  his  two  friends 
continued  on  ship-board  to  avoid  the  justice's 
warrant.    The  next  day  towards  the  evening, 
eame  a  company  of  tram-bands,  with  fivfi  hun- 
dred mob;  to  the  quay,  where  the  ship  lay  dry, 
at  k>w  water,  about  two  mUes  from  the  town« 
This  captain  of  the  train-bands  commanded  his 
men  to  go  on  board,  and  to  bring  all  the  persons 
diey  found  in  the  ship  to  him.    These  orders 
were  obeved  ;  and  Bernardi,  and  the  two  gen- 
'  Demen  with  him,  were  seized  and  carried  di- 
rectlv  to  Colchester  gaol,  where  the  other  two 
gentlemen  and  the  master  of  the  ship  had  be- 
tore  been  made  prisoners.     The  lady  bad  set 
ont  in  order  to  go  on  board,  but  being  told  what 
had  happened,  she  returned  back,  and  never 
appeared  ;  upon  which  six  justices  assembled 
to  break  open  and  search  her  trunks,  exposing 
even  her  roul  linen  to  the  view  of  hundreds  of 
people ;   but  their  worships  could  not  discover 
who  she  was,  neither  bad  Bernard!  or  any  of 
the  other  four  gentlemen  the  least  knowledge 
of  her,  but  by  name  and  title,  which  was  the 
countess  of  Errol ;   having  never  seen  ber. 
When  the  six  wise  men  had  finished    tbeir 
search  of  the  lady's  goods,  tbey  strictly  exa- 
mined and  searched  meir  five  prisoners  sepa- 
rately, and  charged  them  with  having  treason- 
able papers  and  pamphlets,  though  no  such 
were  found  about  tbem,  neither  bail  they  any  ; 
hut  some  such  things  were  found  amongst  tne 
lady's  goods.    These  justices  sent  an  account 
of  tbeir  proceedmgs  to  the  earl  of  Nottingham, 
then  secretary  of  state,  and  thereby  repre- 
sented major  Bernardi  and  the  other  mnr  gen- 
tlemen to  he  accomplices  with  the  said  udy,. 
and  committed  them  to  the  county  gaol  at 
^  Chelmsford  $  from  hence  tbey  writ  to  their 
friendfi,  and  got  themselves  removed  by  Ha- 
Ifeas  Corpus  to  LoodoB|  and  gave  bail  befbre  a 


The  day  before  th«  assizes  began,  they  went 
down  with  their  counsel,  sir  Creswell  Levinz; 
sh*  Bartholomew  Shower,  counsellor  Dolben, 
and  another  whose  name  the  autlior  bath  for- 
got. The  six  prosecuting  justices  were  got 
Uiere  before  them,  with  tbetr  subpoenaed  wit- 
nesses, who  were  all  heard  by  the  grand  jury 
the  next  day,  upon  an  inmctment  preferred 
against  them  ;  but  for  want  of  sufficient  evi- , 
dence  to  find  the  bill,  the  grand  jury  rejected 
it,  and  gave  in  their  verdict  Tgnoratnvs;  where- 
upon they  were  discharged  in  court  by  procla- 
mation ;  and  the  six  justices  gallope<]  home  to 
Colchester  in  all  haste,  as  soon  as  they  heard 
that  the  grand  jury  had  thrown  out  the  bill  of 
indictment.  This  prosecution,  under  close 
confinement  sometimes,  and  under  bail  at  other 
times,  continued  about  a  year  and  a  half,  which 
put  major  Bernardi  to  the  expence  of  some 
nundrecls  of  |)onnds,  and  his  two  fellow  sufierei^ 
to  as  much. 

Major  Bernardi,  soon  after  he  was  discharged, 
went  over  to  Holland  with  the  earl  of  Notting- 
ham's pass,  aud  returned  again  within  the  time 
limited  by  the  pass,  and  appeared  at  the  secre- 
tary's omce  as  he  was  enjoined,  that  my  lord 
might  know  he  had  not  exceeded  the  time  pre* 
scribed  him  to  return  in ;  and  by  so  doing  he. 
obtained  some  favours  from  his  lordship  after- 
wards. Not  long  after  his  return  from  Flan- 
ders, be  judged  it  to  suit  best  with  his  circum- 
stances at  that  time  to  retire  into  the  country, 
to  be  out  of  harm's  way,  ^and  less  liable  to 
company  and  expeace  s  for  his  five  himdied 
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mites  joome^  from  the  bighlaiuls  of  Soolland  | 
to  London,  with  the  undeserYed  imprwooinent 
and  |>nMecution  wbicli  be  niffered  oy  the  offi- 
cious jutticee,  bad  fery  iniicb  impaired  bis  sub- 
stance..  And  although  nothing  lew  than  bis 
life  was  aimed  at  by  the  Essex  justices,  yet  bis 
siifTeriogs  then  Were  but  flea-bites,  in  eompari- 
son  to  the  unprecedented  hardships  laid  upon 
birn  soon  ailer.  He  returned  from  a  pleasant 
country-house  near  Brentlbrd,  where  be  had 
resided  about  a  year  and  a  half,  and  where  be 
employed  much  ofhis  time,  and  some  ezpence, 
in  improving  and  beauti^ing  ihki  gardens 
there;  but  the  premises  being  made  over  to 
doctor  Ward,  pnHbend  of  Salisbury,  in  part  of 
his  lady's  portion,  Bemardl  was  oAiged  to  quit 
the  house  on  tliat  scconnt,  and  came  to  London 
at  Christmas  1695 :  a  fatd  remove  from  a  ouiet 
country  •abode  to  a  sea  of  troubles,  whicn-in 
great  measure  is  to  be  imputed  to  his  misfor- 
tune iu  meeting  with  one  captain  Rookwood  by 
accident  at  a  tavern !  Captain  Rookwood  was 
then  lately  come  from  France,  and  bad  been  an 
acquaintance  of  Bernardi's  of  about  seven  years 
staiiding,  though  they  bad  not  seen  each  other 
for  some  years  then  last  past.  Rookwood 
frapkly  told  Bernardi,  tbat  ne  was  quite  tired 
out  in  foreign  service,  that  bis  brother  had  a 
good  estate,  and  interest  enough  to  obtain  leave 
for  him  to  come  heme ;  and  that  he  was  come 
over  to  that  end|  but  kept  himself  a  little  private, 
until  .bis  brother  bad  gained  him  a  licence  to 
ap|iear ;  it  being  theu  made  criminal  by  a  law, 
for  auy  subject  to  come  from  France  without 
Wave  'from  the  government.  Withui  two 
tnoDibs  or  thereabouts  aAer  Bemardi's  arrival 
in  town,  a  horrid  conspiracy  to  assassinate  and 
murder  lus  late  majesty  king  William  was 
discovered,  and  many  proclamations  came 
forth  offering  1,000/.  reward  for  securing  each 
man  insert^  iu  t^ose  proclamations.  Several 
were  taken  up  on  th'c  first,  and  more  were  ap* 
prebended  daily  upon  the  repeated  proclama- 
tions. Captain  Rookwood  came  to  Bernardi 
on  a  Saturday,  soon  after  the  horrid  plot  broke 
out,  and  bis  cuuotenanoe  and  behaviour  seem- 
ed to  discover  bim  to  be  under  some  disturb* 
ance  of  mind.  Bemardl  thereupon  asked  him, 
if  any  evil  had  happened  to.  him  ?  To  which 
be  answered.  No ;  but  said,  that  if  any  body 
should  be  so. malicious  as  to  give  information 
of  bis  being  come  over  at  that  time,  he  should 
certainly  be  taken  up.  But  it  seems  his  name 
was  in  a  proclamation,  which  came  out  upon 
Uiat  very  day,  to  seise  him  as  one  of  those  who 
were  concerned  in  the  said  assassination -plot, 
though  Bernardi  bad  not  tbeii  heard  any  tning 
of  the  matter,  and  Rookwood  concealed  it  front 
him,  intending,  as  appeared  by  his  befaavioor 
afterwards,  to  spend  .that  evening  with  Ber- 
nardi; but  Bernardi  told  him,  uit  he  was 
under  a  promise  and  eagagement  to  snp  that 
night  at  a  tavern  on  Tower-hill.  Captain 
Rookwood  thereupon  earnestly  replied,  that  if 
file  meeting  there  was  not  upon  private  busi- 
ness, he  desired  he  might  be  one  of  the  com* 
paay  I  with  which'  Benaidi  readily  complied, 


and  ha  and  Rookwoqd,  with  other  company* 
supped  there  aoconlinigly  ;  and  making  if  too 
him  to  go  home  to  their  lodgings,  Rookwood 
and  BemaMi  stayed  all  night  at  Uie  tavern,  an4 
went  to  bed  together  there.  The  next  morning, 
being  Sunday,  some  constables  and  other  armed 
men  caoie*  mto  the  house,  and  entered  iha 
room  where  Bernardi  and  Rookwood  were  ]« 
bed,  and  producing  their  warrant  lo  search  for 
and  seize  them,  they  demsnded  snbmisrioa 
thereto.  Bernardi  and  Rookwood  readily 
y iekled  to  their  authority,  not  making  the  least 
resisUnce,  and  sot  up  and  dressed  Aemsdvea 
as  soon  as  possibly  they  could ;  but  tbeoooata- 
bles'  orders  being  to  carry  tbem,  and  all  tha 
people  belonging  to  the  tavern  before  the  raw 
corder  of  London,  who  was  then  gone  ta 
church,  they  were  obliged  to  remain  in  the  ta- 
vern until  noon,  guarded  by  twenty  qaen.  This 
delay  gave  Bernardi  time  and  opportunity  to 
make  some  iaqniry  into  the  caose  of  all  that 
hurly-burly.  The  senior  constable  told  him^ 
tliat  a  neighbour's  servant-maid  came  to  tha 
tavern  the  night  before,  and  seebg  some  gen- 
tleiuen  at  supper,  she  asked  a  drawer  who  they 
were?  And  he  .making  her  a  surly  answcTt 
she  went  with  her  brother,  a  journeyman  shoe* 
maker,  directly  to  the  recorder,  and  gave  infor- 
mation, that  some. evil -minded  men  ware  at  the 
tavern,  and  tbat  the  people  of  the  bouse  refusal 
to  discover  %vho  tliey  were ;  and  therefore  it 
was  reasonable  to  believe,  that  thev  might  ha 
such  persons  as  the  government  then  soughl 
for,  by  div^  proclamations.  It  was  then  near 
the  latter  end  of  February,  and^the  befora*i 
mentioned  horrid  conspiracy  was  discovered 
about  the  middle  of  the  same  month.  Tha 
constables  havmg  notice  of  the  recorder*s  bdng 
at  home,  they  carried  Bernardi  and  Rookwood^ 
with  all  the  tavern  family,  before  bim,  who  ex* 
amined  them  very  stnctiy  and  sepanutady,  aad 
told  tbem  that  he  could  do  no  less  than  eommil 
them  at  that  disturbed  time,  though  ha  fouad 
no  other  cause  than  suspicion  for  so  doii^ ; 
aud  therefore,  as  a  favour,  would  send  them  ta 
the  two  Compters,  and  not  to  Newgate,  tbat 
they  might  with  leis  difficulty  and  expence  ob- 
tain tlieir  liberty,  when  the  storm  waa  blown 
over.  .  He  ordered  tha  tavern  family  to  give 
bail  the  next  day.  Bernardi  and  Rookwood 
remain^  quiet  under  their  respective  and  dif* 
farent  connnementsnear  a  monih,  without  any  * 
communication  with  each  other,  either  by  letter 
or  message,  in  all  tbat  time.  Captain  Char- 
noek.  King,  and  Keys,  were  taken  op  on  tha 
first  proclamation,  which  came  forth  on  or 
about  the  SSil  day  of  February ;  and  were  tried 
and  oonvi^ed  of  bigh-ti^eason  March  11, 1695- 
6,  and  were  all  three  executed  on  the  18th. 
,  Upon  the  S3d  of  March  came  forth  another 
proctamation,  in  which  Beruardi's  name  waa 
inserted,,  and  a  reward  of  1,000/.  was  thereby 
offered  to  apprehend  him.  Captkin  Rookwood 
reposing  an  entire  confidence  in  tlie  friendship 
of  one  Mr.  George  Harris,  intrusted  him  with  ' 
the  knowledge  of  his  and  Bemardi*s  being 
prisonartin  the  con^ptecs,  as  before  *r^ted« 


Aod  iMie  ikit  to  be  tktmwfi,  ibtA  fMoagli 
cMitem  n— kwood  wm  io  a  prpdMBStHm, 
^Hneh  tfune  fertb  bat.thedaj  before  be  wmi 
B«riMHi  weiillagiellMrte  tbetsvera  oq  Tower- 


tile  aad  p«niatioiieco«kMAi,  witb  respect  to  that 
hoRiift  aofl  no9t  dbbooottrable  deaign,  bb  rank 
end  bNijir  *erfioe  biii*  noceBsaril;  have  ren- 
ikradbtm  a  wdoome  guest  ainoiigat  the  eon* 
•pinton,  and  oonsefiieiilly  be  muet  hate  shared 
captain  Bookwood's  fbte,  withaiit  any  ponible 
meaDS  of  eaoap iag  it  Tboee  who  snllrrcd 
dtsatk  open  the  account  of  the  aansuDation* 
cewpinov,  were  eight  in  number,  namely* 
captain  Charnock,  King  and  Keys,  major 
liDwick,  ca;itain  Kookwood,  and  Ciaaburnr, 
and  sir  WiNiam  Perkint  and  ahr  John  Freind. 
Sir  John  Fbnwick  snflertd  foranotlier  apeciet 
of  tmson,  as  shaQ  hereinaArr  be  particobriy 
rritted  and  espbinod.  The  niac  beibre-men- 
tioned  beingezecutedy  there  ttill remained  many 
close  pHsaners  in  Newgate  upon  that  acoount ; 
but  eridenoe  being  wanted  tv  ooorict  any  mora 
of  them,  the  Habeas  CkM^iis  act  was  sasp«nded 
for  nine  months,  to  prevent  them  firom  gaining 
their  liberty  by  law ;  and  this  Was  done  with  a 
r  iew  of  finding  out  evidepce  against  them  within 
t  hat  time.  The  suspension  of  the  act  expiring» 
streral  of  them  entered  their  prayer  at  the  then 
next  seniona  and  term,  to  be  tried  aod'admilied 


of  which,  widMivt  doubt,  he  had  been 

_  at  tketiflMof  bin  fifiTcoming  to  Ber- 

mk»  thenknaw  nothing  of  Che  matter ; 

Bookwood  tho^M  fit  to  eonceri 

from  the  knowledge  of  BetmnrA  ss 

„  _  ha  oonM,  aad  Judging  it  oondnoiTe  to 

Ml  safety»he  duBgedlus  nanM,  and  prevailed 
on  Bevnaidi,  by^aniest  mtreaty^lo  do  the  Khe ; 
bnC  withoiitnnpHhrtmg  him  with  the  pfoebma. 

uon,  as  a  fOMon  for  hia  so  doing.  Captaw 
lUokwood  waa  often  visited  in  the  eompier  by 
InsmhNsntho  SMd  Mr.  Hams  to  when  he 
Imd  oemmunicaled  these  psrtaeolars :  And  as 
nson  m  the  pradamatiDn  of  the  23d  of  March 
«eme  forth,  which  wan  the  Imt  that  was  pnb- 
IbhoA  to-appMhend  osnspiratoia,  and  was  pub- 
lishcd  at  soBH  weeks  ^distance  ftom  the  rest, 
Hecris  went  aad  disoovevnd  captain  Rookwood 
n«d  Betnaidi  fiir  the  rawerd,  and  they  wcve 
taken  onl  of  tiwoompten  by  a  detachment  of 
fb«  gnmda,  in  the  mgkof  the  Mth  of  the  saaM 


ymd  i«aid,  aad  enmined  by  the  lords  of  the 
«eMc8  the  MPitday,  and  eommitted  Maivh  S5, 
Mtt»  deie  prisoMim  to  Newgale,  leaded  with 
heavy  imnayand  put  into  separate,  dismal,  dark 
and  simking  apartmenta,  net  being  aNowed  to 
;  to  eaefa  other  frsm  the  thne  of  th«r  being 
outof  the  twoeompters,  Bemardidid 
Rookwood  afterwards,  who  wee  soon 
«iod  9nd  condemned,  and  was  executed 
at  Tyhmn  with  Cranburno  and  Lowiek,  on  the 
9Mh  day  of  April  following. 

It  may  be^  here  demanded,  how  came  Ber> 
anrdl  not  tonadevgnthe  Uke  fote  with  Rook- 
woodP  To  wbiih  he  ani«nm^  that  it  was  nM 
i^favew,  but'  forwmtt  of  evideMa  to  hang 
JBenMMdi ;  thnogh  to  have  taken  away  bis  Kfo 
ft  that  timuwliioa«  ptfoof,  had  been  trtaltr 
nMcy,  uompaied  ta  the  oratlty  of  the  sevwpe 
and  Mg  uwiiiisment  ho  haa  shice  endorad. 
Ifone  of  the  disenvesem  of  the  said  horrid  phit, 
who  vruro  about  ten  or  twelve  in  number,  ever 
no  m«eb  samentioned  Bemardi's  name,  unless 
Harris  might  nmkeeome  mention  of  him,  who 
had  no  otfier  hnowMgn  of  hims  hot  by  seeing 
him  and  hie  Aiand  Rookwood  seseetimca  toge- 
ther r  in  which  esMrho  might  spmk  truth  with 
rmpeet  to  Ptinaidi^  hutno  forthcr.  Harriet 
tiaw  was  the  9,0001.  inward,  wbieh  he  veoeived, 
mid  whieh  murt  na  doubt  witJi  him  have  been  a 
eonsidevalion  hmhly  preforabletocaptahi  Reek- 
woodfs  friemlBhw,  though  the  eaptMUo  had  been 
« true  friend  lo  mrrie  rov  many  yeos,  and  ao» 
oordmg  te  all  aeeouala,  an  kind  to  him  as  a 
giod  &her  conM  poHiUy  be  to  a  beloved  eon. 
Captain  Rookwood  waa  peered^  ^  ooaof  the 
chrnf  ^dieeuveiun-  of  .Cbn  censBivnry,  to  have 
been  one  mghtia  their  nsmmbly  ami  oomieils, 
and  then  unhappily  to  have  -flfMn  faii  consent 
io  thodmignad  Uoody  act  awnithiiqir  William, 
WhiohoeethflBhiaKfer    Bad  oi^  oonhl  Beib 
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of  Maruh,  and  wew  carried  to  the  Tilt-    tobaiL   The  first  who  entered  such  their  prayer 

'  '       were  three  gentlemen  who  were  brothers,  end 
related  to  the  earl  of  Bath,  captain  Slow,  cap- 
taitt  Walbank,  and  Mr.  Bbickbom,  and  somo 
otben,  and  they  were  all  boiled  out  and  «Iis« 
chargedy  though  thev  were  taken  by  proclama- 
tion, and  a  thousand  pounds  reward  was  paid 
for  each  of  the  first  ^je  persons.    The  remain* 
ing  nunober  in  confinement  then,  were  only 
Bemaidi,  captain  Counter,  Mr.  Cassels,  Mr. 
Meldrum,  nod  Chambers;    and  they    being 
bdced  up doseio  separate  dismal  parts  of  the 
gaol,  and  most  of  tliem  unknown  to  each  other* 
could  neither  communicate  or  ilo  any  thing  for 
tbenoelvjea  in  order  to  their  hherty,"  nor  ooiihl 
know  what  had  been  done  for  oliiers :  But  the 
good  sncoem  of  those  before  meotioned  caused 
Iheir  frienda  abiuad  oflKckrasly  to  eater  prayem 
for  them  at  the  second  seraions  afWthe  Ilabras 
Corptis  act  came  in  force;  whereupon  they 
were  all  of  them  taken  out  of  their  dose  holes, 
and  werecerried  to  tlie  Old- Bailey,  in  order  to 
be  tried  or  bailed.    Mr.  Coostantine  Pbipp9, 
(who  waa  aflerwards  lord  chancellor  of  Ireland) 
was  appointed  their  counsel  to  move  for  them, 
and  asked  Bemardi,  if  any  application  had  been 
made  to  the  solicitor  of  the  treasury?    Ber« 
nardi  answered,  no ;  alledginff,  that  as  there 
waa  no  law  to  keep  them  any  longer  confined^ 
their  frienda  judged  it  needless  Io  apply  to  any 
body  for  favour ;  little  dreaming  that  an  act  of 
parnanMnt  wouM  be  obtained  tcr  secure  and 
oomiHue  their  further  confinement,  a  prtfctio6 
nev4»  fanowm  or  beard  of  befbre.    As  soon  an 
th^  were  praduued  in  court  in  Older  Io  be  tried 
or  baRtdf  the  solicitor  of  th^  treasury  stood  n^ 
aodwhkiitrMlthajudges  upon  the  baieb:  and 
though  that  sessions,  being  a  scesiqiis  of  gaol* 
delivery,  cauld  not  lawlirily  be  determined 
without  eltber'  tnring  or  bailii^  these  state- 
prisoniM,  the  jmfges  being  obliged  b;^  law  In 
defiver  the  gaol  f  yut  upoa  tit  if|iiepe»ui|f 
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tMO  of  tbe  luficitor  of  the  treasury,  tb«  judges 
ttdjoumed  the  court  for  a  fortni^t,  and  imme- 
diately after  a  bill  was  brought  mto  parliament, 
and  an  act  passed  within  that  time  to  confine 
them  fur  a  twelvemonth,  on  a  supposed  proba- 
bility still  of  finding  out  some  eTidence  against 
them  in  that  time.*    But  how  came  it  that  the 
same  prudent  precaution  for  the  safety  of  the 
fltate^  and  lo  bring  ?ile  conspirators  to  condign 
punishment,  was  not  made  use  of  against  those 
that  prayed  their  trial  at  the  sessions  btfbre, 
^d  thereby  obtained  tbeir  discharge,  and  some 
of  whom  were  oonunitted  upon  the  oath  of  one 
witness?    It  will  not  sure  be  difficult  to  solve 
this  question.    Mr.  Solicitor  of  the  trtesury 
neither  spoke  aloud  nor  softly  against'  them ; 
and  why  he  was  so  good-natured  may  be  easily 
understood,  having  no  doubt,  been   properly 
tfilked  with  by  them  ;  which  was  a  very  unrortu* 
nate  omission  in  the  conduct  of  Bemardi  and 
his  fellow  sufferers,  in  not  properly  bespeaking 
Mr*  Solicitor's  favour  for  them.    And  here  a 
▼ery  singular  and  deplorable  passage  happened, 
relating  to  Mr.  Blackburn,  who  being  bailed 
out  and  discharged,  with  those  who  had  first 
entered  their  prayers  to  be  tried,  was  uken  up 
^gain  upon  the  same  account,  and,  without 
any  freso  charge  or  information  against  him, 
put  into  the  custody  of  a  messenger,  atlhe  time 
when  the  House  of  Commons  were  passing  the 
bill  ibr  continuing,  the  confidement  of  tbe  fire 
last- mentioned  state-prisoners;   and  the  bill 
being  carried  Op  to  the  HouseOf  Lords  for  their 
concurrence  thereto,  Mr.  Blackburn  was  added 
to  the  said  fatal  number  in  the  lords  house,  by 
way  of  amendment  to  the  bill,  and  sent  again  to 
Ne  w^te.    Mr.  Chambers,  another  of  the  last- 
uenboned -state -prisoners,  who  had  also  en- 
tered his  prayer  at  the  term  with  the  first  to  be 
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*  By  an  act  8  W.  3.  *'  to  attaint  such  of  the 
perspnsi  concerned  in  the  late  honid  conspiracy 
to  assassinate  hb  majesty's  royal  person  who  are 
fled  from  justice,  unless  they  render  themselves 
to  justice,  and  for  continuing  several  others 
of  the  said  conspirators  in  custody ;"  in  the  last 
clause  of  which  are  these  words :  *'  And  where- 
as tbe  persons  hereafter  named,  viz. Coun- 

ter»  John  Bemardi,  Robert  Cassels,  Robert 
Meldrom,  James  Chambers,  and  Robert  Black- 
bum,  have  been  committed,  and. are  still  in  cus- 
tody in  Newj^te,  for  the  said  conspiracy  and 
treason:  Be  it  enacted  by  the  authority  afore- 
said, that  the  said Counter,  John  Ber- 
nard!, Robert  Cassels,  Robert  Meldrum,  James 
Chanabers,  and  Robert  Blackburn,  and  such 
other  persons  who  shall  hereafter  render  them- 
selves, or  shall  be  apprehended,  and  against 
irbom  there  shall  be  evidence  upon  oath  of  their 
being  .concerned  in  the  said  barbarous  and 
bloody  conspiracy  of  assaasinsting  the  person  of 
bis  sacred  migesty,  shall  be  detained  and  kept 
in  custody,  without  bail  or  mainprize,  until  the 
1st  day  of  January  1697,  unless  they  shsll  be 
sooner  hailed  by  order  of  council,  signed  by 
sue  of  his  majesty *s  most  honourable  privy- 
cbnncil.*'                   '  . 
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tried  or  bailed,  was  brought  up  io  the  ooort  of 
Kiog's-bench  by  Habeas  Corpus,  in  order  to  bo. 
baiM ;  but  one  of  his  bail  refusing  to  swear 
himself  worth  500/.,  Cbam^rs  was  remanded 
back  to  Newgrate,  where  he  remained  i«ith  tho 
rest,  wnder  the  parliament's  confinement,  till 
released  by  death.    The  first  act  expiring,  a 
second  (9  W.  3.  c.  4.)  was.soon  pass<^  to  oon-> 
ttnue  them  in :  prison  another.year ;  unless,  as 
in  the  former  act,  they  should  sooner  be  bailed 
or  discharged  by  order  of  council,  sigufd  by  six 
privy-connselk>rs.    And  at  the  end  tliereof,  all 
prost>ect  of  finding  outany  evidence  ag^ai  ost  theoa 
seeming  to  be  entirely  vaniriied,  a  third  act  (10 
and  11 W.  d.c.  13.)  was  passed,  confining  them 
during  tlie  pleasure  of  his  Ute  majesty  king 
William.    And  even  some  of  the  members  4)1* 
that  parliament  afterwards  told  Bemardi,  and 
others  of  the  number  so  miserably  confined, 
that  the  very  inteniion  of  that  act  was  purely 
to  Isy  them  under  dutiful  fiUigatiQns  to  king 
William  fbr  tbeir  liberty,  and  uerehy  also  at 
the  same  time  to  pay  his  mapestv  a  compli- 
ment ;  and  that  the  members  did  not  in  the 
least  doubt  of  his  miyesty 's  clemency  to  them» 
but  that  in  a  little  time  he  would  set  them 
free.      King   William    was  afterwards  ac* 
cordingly  applied  ^o  in  their  favour,  not  lon^ 
before  Ills  death,  by  the  late  earl  of  Burlington  ; 
and  his  majestv  was  graciously  pleased  to  pro- . 
mise  his  lordship,  that  he  would  deliver  them 
in  a  short  time.    But  the  king^s  illness  and 
death  following  soon  afterwards,  and  before 
any  order  was  given  for  their  discharge,  tbe 
good  and  gracious  design  of  bis  m^csly  lor 
abe  deliverance  of  these  unhappy  men  (if  he 
really  intended  it)  was  most  unfortunately  frus- 
trated and  prevented.     The  act  for  their  con- 
finement, by  the  demise  of  king  William,  be- 
ing determined,  (as  they  were  advised)  they 
entered  their  prayer  at  the  next  sessions  to  be 
tried  or  bailea,  but  were  opposed  by  the '  at- . 
torney-general,  and  neither  was  granted..   Af- 
terwards another  act  of  parliament  (1  Ann.  at. 
1.  c.  S9,)  was  procured  to  be  passed,  confining 
them  during  the  pleasure  of  queen  Anne.   Her 
majesty  was  graciously  pleased  to  release  cap- 
tain CJonnter,  the  first  named  in  the  said  acts . 
of  confinement.     Major  Bemardi  thereupon 
petitioned  the  queen  ti)r  his  Uberty,  and  pre- 
vailed upon  his  grace  the  late  duke  of  Buck- 
ingham, then  lord  president  of  the  council,  to 
deliver  bis  petition  to  her  majesty  \  which  was 
so  done  at  the  intercession  «f  her  grace  the 
duchess  of  Buckingham  his  coneort,  and  her 
lady  mother  the  late  countess  of  Deroliester, 
both  of  them  being  so  very  good  as  stsenuously 
to  move  his  grace  to  underuke  it,  urging  that 
such  acts  of  compassion  and  charity  were  ge» 
nerotts  and  excellent  in  persons  of  quality,  and  < 
well  becoming- a  good  and  great  man  in'  high . 
station.     Thequehn  was  graciously  pleased, 
upon  the  duke's  motion,  to  consent  to  Bar- 
nardi's  liberty  ;  but  his  ^pece  aft^wards  cau- 
tiously laying  the  petition  befoie  the  privv 
council,. it  was  by  them  referred  to  air  Ed- 
ward Northey,  the  then  attorney •gjueral,  vbi^ 
3D 
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might  gif«  him  tn  opportaoity  to  ohrtniot  the 
qoeen*«  inteiidBd  cWmeaoy,  for  politic  or  other 
reasons.  Upoa  this  refereoco,  it  took  op  some 
time  sod  ezpenoe  to  attend  aad  sdlieit  tke  dis- 
patch ol'  Mr.  Attorn^ 's  report,  which,  when 
made,  neverthdeas  appeared  to  be  in'^Ber- 
nardi's  tavour.  The  lord  pfesident  called  for 
the  report,  in  order  to  have  the  aeoltments  of 
an  the  lords  in  coaooil,  how  and  in  what 
manner  BCTnardi  shonld  be  deliversd  and  dis- 
oluvged :  but  the  late  earl  of  Oxford,  then 
lord  treasorer,  at  the  same  time  took  the  op- 

EDitunity  to  more  that  Mr.  Blackburn  migot 
are  his  liberty  as  well  as  Bemardi;  and 
thereapon  his  grace  the  president,  aiid  his 
'lordship  the  treasorer,  difered  in  connctl  about 
the  respectiTe  dischaiges  of  Bernardi  and 
Blackburn,  whereby  both  their  pretensions  to 
their  liberty,  though  so  near  sQCoeediDg  ^to 
all  appearance)  dropped,  and  ne^er  could  be 
revired  again  to  the  queen's  death.  How  for 
those  two  great  statesmen  were  smdare  in 
ottemptiD^  the  liberty  of  Bemardi  and  Blnck- 
bocn,  or  either  of  them,  or  played  booty,  God 
akme knows:  the  windings^ turnings,  and  la- 
byrinths of  pohtfcians  not  being  easily  traced 
and  found  out  by  a  well-meaaing,  honest  man. 
The  earl  of  Qxionl  afl^rwaras  was  often  ap- 
plied fo  in  their  behalf,  and,  aometunesl^  ^- 
aons  of  greater  honour  and  ooality  than  him- 
self;  aM  his  lordship  made  more  promisos 
than  he  had  buttons  upon  his  coat,  waistcoat, 
and  doak,  and  some  of  them  upon  his  honour, 
thattbese  prisoners  should  soon  beset  at  liberty, 
,  .if  they  would  but  hare  a  little  more  patience ; 
but  all  his  lordship's  promises  were  by  him 
either  forgot,  or,  through  his  most  refined  po- 
liinr,  neglected  to  be  pmormed. 

By  the  demise  of  the  ^leeo  they  bad  again 
liberty,  by  virtue  of  the  Habeas  Corpus 
act,  to  pray  for  their  trial  or  to  be  bailed ; 
and  in  order  thereunto  they  entered  their 
pra^rer  accordingly,  at  tlie  first  Old  Bailef 
aessimis,  and  were  by  that  court  referred  to 
Michaelmas  term  foUowing.  They  retain- 
ed three  or  four  eminent  counsel  at  law,  and 
food  them  to  move  and  plead  for  them.  Seren 
or  eight  rootioOs  were  made  that  term,  at  dif- 
ferent times,  in  their  behalf,  and  sereral  rules 
of  court  were  obtained  at  great  expence,  be- 
fore they  could  bring  the  then  attorney-general, 
•h*  Edward  Nortbey ,  to  appear  and  defeod  their 
motions.  At  last  the  then  lord  chief  justice 
Farkertold  secant  Webb,  (one  of  Uie  coun- 
sel for  the  prisoners)  that  the  court  consented 
to  their  beiuflf  brought  to  the  bar  by  Habeas 
Corpus  on  tbe^  Monday  following,  being  the 
last  da^  of  the  tens,  in  order  to  admit  them  to 
bail,  bidding  the  seijeant  in  the  ibean  time  to 
direct  his  cTtenta  to  eive  in-tbe  names  of  such 
■ttbstantial  men  as  toc^  intended  to  bring  into 
ONirt  to  bail  thenu  This  glimmeriog  fovour 
proved  only  as  a  little  enlightenh^before  death, 
as  will  appear  by  the  aeqoel.  The  prisoneni 
were  accordingly  brought  up  by  their  keepers 
from  Newgate  to  the  court  of  King's-bench, 
thelastday  of  the  term,  when  the  chief  jus- 


tice beforo'ijiamed,  haying  natice  of  their  be* 
ing  there,  was  pleased  to  ask  scgeaat  Wehh,^ 
their  counsel,  if  they  had  bail  ready  in  court?* 
And  being  answered  in   the  affinnatave,  his 
lordship  was  pleased  to  reply,  that  wonders  9erB 
to  be  done  presently ;  wonws  indeed,  and  anch 
as  were  nerer  heard  of  before !   The  prisonci* 
were  called  and  brought  into  court,  and  tbeni- 
upon  the  aame  gentlanan  made  an  harangue 
against  them  of  above  an  hour  long :    and  ak 
though  towards  the  end  of  his  very  bitter  and 
invective  speech  againstthoseholnlesawretchea;, 
who  were  obliged  to  receive  all  his  fire  md 
hufis,  he  was  so  ingenuous  as  to  dechure,  that 
he  had  never  heard  of  any  evidence  charging 
them  with  the  crime  they  were  eommitled  for ; 
yet  he  was  pleased  abo  to  declare^  that  he  wae 
very  well  satisfied  of  their  guilt,  by  the  pro- 
ceeding of  the  first  parihuDeDt  agamat  them, 
and  wonkl  therefore  remand  them  back  to  Mew- 
gate,  which  accordingly  he  dad.  At  the  meeting 
of  the  neoct  parliament  nuUters  were  so  ordered, 
that  another  act  (1  Oeo.  1,  st  9,  o.  7,)  was  pre- 
pared and  procured  to  pass  both  houses  rery  ex- 
peditionsly,  tocontinoethem  in  piisoii  during  him 
fate  majesty  kinff  George's  pmsore.    If  it  was 
intended  still  to  ddbar  these  unhappy  men  iron 
tlie  benefit  of  the  law,  it  would  have  (een  chari^ 
to  have  told  them  so,  when  they  entnned  their 
prayer  to  take  their  trial  or  be  hailed  at  the 
demise  of  queen  Anne,  and  not  to  hevedrilted 
them  on  with  hojpes  of  relief  all  thnt  long  term, 
when  none  was  intended  them ;  unpovsrishiag' 
them  at  the  same  time  bj  g^Mt  expence  of 
cpunsel'e  fees,  and  otherwise,  in  attempting  it, 
to  the  redociiii^and  bringing  them  into  a  starv- 
ing conditbn  in  gaol.    Several  petitions  were 
afterwards  delivend  to  his  late  majesty  khig' 
Oeoiee  in  the  name  and  behalf  of  these 
wretoies,  imploring  his  sovereign  compassion, 
and  setting  forth,  as  an  instance  of  his  great 
mercy,  upon  another  occasion,  his  pardoning 
many  condemned  for  actual  treason  asninst 
his  majesty's  person ;  whereas  these  had  been 
long  miserably  confined  as  prisoners  of  state, 
purely  upon  bSire  suspicion  only  of  being  eon- 
cemed  in  a  conspiracy  against  a  ileceaaed-  mo« 
narch,  of  which  the  least  proof  could  never  be 
made  out  against  them;    yet  their  petltient 
were  not  minded.    The  court  of  England  hath 
the  least  regard  to  petitions  of  any  court  in 
Burope,  and  so  it  hath  been  for  many  feigna 
past ;  which  neglect  is  chiefly  to  be  imputed  to 
the  prime  ministera  and  other  great  men  :  his 
majesty  havinp^  a  petition  put  into  his  hand,  ge- 
nerally  gives  it  to  one  or  the  lords  near  hm, 
where  it  is  too  oAra  thrown  aside,  and  never 
heard  of  more.    In  most  other  courts  partica- 
lardays  are  appointed  to  read  petitions,  in- 
serting in  themar^  of  each  nbtition,  to  the 
effect  fidlowing,  vu.  Coaneotea  to,  or  not  con- 
sented to;  and  an  office  is  settled  wherem  to 
ledge  pet^Otts,  where  the  detiverers  take  them 
out,  and  by  that  means  all  petitkmers  soon 
know  how  for  they  are,  or  are  not,  to  prevail 
upon  such  their  sdbmisshre  and  amst  homMe 
application. 
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By  tbe  imume  of  bit  late  nwj^  king 
George  tbe  fiiet,  whteb  beppened  at  KiooTer, 
oo  or  about  iht  t  Itb  day  of*  June,  1797,  Ber- 
Baffdi  and  bia  two  fellow-tofferera,  being  all 
the  soffifoni  of  tbe  said  miflerable  state- inonu- 
taents,  had  again  liberty. by  taw  to  pray  for  a 
trial  or  to  be  admitted  to  bail ;  whereupon  Ber- 
nard!, on  tbe  16tb  day  of  June,  1727,  moTed 
tbe  court  of  Kieg^a-b^nch  by  bis  counsel  fbr 
an  Habeas  Corpus  to  bring  him  up,  in  order  to 
be  tried,  bailed,  at  discharged,  according  to 
law ;  such  counsel  at  the  same  time  apprising 
the  court,  that  Bemardi  had,  so  long  ago  as  tbe 
85lhdayofBIareh«  1096,  been  committed  to 
Newgate  by  the  faite  duke  of  Shrewsbury,  then 
aecretary  of  state,  on  suspicioa  of  being  cob<^ 
oeraed  in  a  horrid  conspiitey  to  assaasinate  his 
late  mi^festy  kiuff  William  S^  but  without  any 
proof^  tbne  not  being  so  much  as  tbe  oath  of 
one  sin^e  witness  made  against  him,  nor  was 
it  epeoifled  in  his  oommitment  that  he  was 
charged  upoa  oath ;  and  no  pieof  at  any  time 
afterwards  efer  apoearing  against  him,  to  in<* 
dttce  tbe  bringing  him  to  a  trials  aereral  acta  of 
parliament  had  Iwen  made  to  keep  him  in  prt* 
•on,  and  by  tlie  last  of  them  he  was  confined 
during  the  pleasme  of  his  aakl  late  m^esty 
lung  Geoige  l,by  whoae  decease  Beraardi 
was  become  intituled  to  his  liberty,  there  being 
ao  law  then  in  force  to  detaia  him  in  prison  ; 
and  the  court  then  made  a  rule  for  sach  Habeas 
Corpus  accordingi? ;  though  the  motion  was 
Birongiy  opposed  uy  the  attomey-general  sir 
Philip  Yorke,  who*. though  a  young  ilian,  had 
apmnff  up  quiekly  to  that  great  post  in  the 
lawt  threiwh  the  early  fovour  and  cooolenarice 
of  the  before-mcntioiied  chief  justice,  aud  hie 
own  shining  merit,  built  upon  so  nursing  and 
adtanlageous  a  fmindatioD.  Mr.  Attoniey- 
Genenl  (but  snie  he  was  only  in  jetfQ  objected 
in  Murticular  to  the  motion  as  not  proper  or  >•- 
gttlar,  without  producing  the  eiiguial  comudt- 
Menty  which,  for  want  of  due  care  in  keeping 
•ad  praserving  the  records  of  Newgale,  after 
upirarda  of  31  years,  and.  the  chttigeof  the 
several  ktepsra  within  that  time,  was  not  then 
to  be  had ;  but  that  weiffhty  objeelioB  was 
over*rtM  bv  the  court.  Afterwards  sir  John 
Fortesooe  Aland,  then  one  of  the  judges  of  the 
court  of  JUng^-bencb,  and  now  eueof tbejudves 
Off  bis  Baajesty*e  court  of  ConrtneuwpieH,  de- 
dared  in  court,  that  the  same  aoatter  had  been 
■lered  aeon  the  demise  of  aueeu  Anne,  when 
Ihe  duel' justice  Paiiier  beh»re*mentioaed  de« 
dared  hia  epinien,  that  tbe  court  had  a  dmere- 
tieoary  power  dther  to  bail  or  disehaigu  thepri* 
ieaeta,  then  brought  up  to  the  court  of  King'a- 
heach  by  Habeas  Corpus  m  tbe  like  coae ;  yet 
Berertbeless,  at  the  same  time,  he  feaaanded 
them  back  to  New^iie.  Bemardi's  counsel 
Ihersupon  warud  theHabeae  Corpoe,  and  desip- 
«d Intake  nothing  by  his  aaotion,  as  ceueeinng 
Ike  ekpenoamly  certain,  (which  Beraardi  was 
"aUelo  bear)  and  the  suoeeas  doubtful;  and 
~  ^se  the  jo^fae  cemwaissions  w^tu  not  then 
wied,  who  or  themsdvse  ceuM  not  subsist 

lien  na  pieMiit  ma* 
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jesly's  aoeessiod  to  the  crown.  It  wad  there- 
fore thought  expedient  and  more  adviseaUe  for 
Beiuafdi  to  seek  relief  by  peUtionmg  the  king 
for  his  royal  favour  and  demency,  than  to 
make  any  farther  trial  to  be  discharged  or 
bailed  by  the  court  of  King's  •bench.  A  bill 
was  soon  afler  brought  into  parliament,  and 
speedily  passed  into  an  act  (t  Geo.  9,  st  1, 
c.  4,)  to  continue  his  imprisonment,  with  his 
other  two  feltOw-stifTerers,  Bladkbum  and  Cas'- 
seb,  during  his  present  majesty's  pleasure.  A 
printed  Case  was  ddivered  to  ali  the  lorda  and 
commons  against  the  bill,  while  the  same  wee 
und^r  the  consideration  of  the  two  houses,  as  la- 
hereinafter  set  forth.  And  Beraardi  pfeforred 
several  Petitions  to  the  king  and  queen,  both 
before  and  after  the  said  bst- mentioned  act 
passed^  the  tenor  or  pi^rport  of  which  Case  and 
Petitions  are  an  IMloweth,  tis. 


The  most  sad  and  depkMrable  Case  of  Roaor 
Blackbubm,  John  Bernaedi,  and  RoBan 
Cassblb,  humbly  offered  against  the  Bill 
now  depending  in  Pariiament  for  eonti- 
ouing  their  Imprisonnient,  sfter  a  Con* 
finement  worse  than  Death  by  them  al- 
ready undergone,  of  upwards  of  one*and« 
tfair^  Years  in  Newgalsw 

**  In  March  and  April  1696,  they  were  com- 
mitted :  the  crime  they  were  charged  whh  ita 
their  respective  commitments  was  bigh-treteon, 
in  coospiriog  tbe  murder  and  aisassination  of 
hishte  m^iesty  king  Williams,  but  without 
proof,  there  bemg  not  so  much  as  the  oath  bf 
one  sio|fle  witness  made  against  any  of  themp 
nor  is  it  spedAed  in  their  commitments,  that 
they  were  chaiged  upon  oath :  that  no  proof 
appearing  against  them  whereby  to  bring  them 
to  a  trial,  seiveral  acts  of  pariiament'  hM  been 
made  to  keep  them  in  pri^n,  the  last  of  which 
left  them  to  his  late  m^es^*s  pleasure,  and 
then  1^  the  demise  of  the  king  they  were  be- 
come nitltuled  to  ihdr  liberty :  tbat  the  per- 
eone  charg^  with  this  most  hoMid  and  do* 
testable  tsrime  were  originally  six,  namely, 
James  Counter,  Rob.  Hddrum,  James  Cham- 
bers, 'Robert  Bladdrarn,  John  Bernardi,  and 
Robert  Cassels :  Counter  was  set  at  liberty  by 
^pieen  Anne,  and  Mddrum  and  OhAmbers  died 
sothattbere  were  Allien  vemaining 


m 


prison  i 
only  the  last  tbree  of  thede* miserable,  wretched 
and  most  onftMtunate  priaooers,  who  solemnly 
disdaim,  and  from  tlieir  hearts  ever  did  sod  <fo 
abhor  and  detest,  the  said  villainous  crime  so 
laid  to  their  chaige  as  aforesaid :  and  although 
thdr  number  was  then  reduced  to  three  es  m- 
fore-mentioned^  yet  nevertheless  1^  that  bill 
they  were  intended  to  be  f ofiher  confined :  that 
they  were  reduced  to  extreme  miseries  by  their 
sa»  tedioua  confinement  of  one-and-thirtv 
years  and  upwards,  in  a  melancholy,  dismal, 
and  loeshaome  gad,  and  by  their  great  age,  in- 
firmity, and  poverty;  and  thoc^  they  bad 
been  confined  close  jprisoners  of  stale  in  New- 
gate for  upwards  or  one-and^  thirty  yean  mm 
afiireoBid,  yet  they  had  never  had  one  penny 
all^ifaBoa  mm  Che  govarnssent.^ 
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«*  Wbcrelbre,  and  in  regsrd  to  the  mipreoe- 
dentad  and  anparaUded  hardshipt  of  their  caie, 
it  was  hombly  hojicd  the  said  bill  should  not 
pass.  (Subscribed),  Robert  Bu^ckbuvh. 

'*  Newgate,  Joini  Bernardi. 

July  5,  1727.'*  Robert  Cassels." 

Copies  of  oommitments  follow,  whereby  it 
plainly  appears  that  none  of  the  said  three  pri- 
soners were  committed  upon  oath. 

'*  These  sre,  io  his  majesty's  name,  to  an- 
thofise  and  require  you  to  reoeire  into  your 

custody  the  body  of Bernardi,  herewith 

sent  yon  for  hi^h  treason,  in  oonspirinff  the 
assassiBation  anomurder  of  the  kinj; ;  ana  you 
are  to  keep  htm  safe  until  he  shall  be  delirered 
by  due  course  of  law ;  aud  for  so  doing;  this 
shall  be  your  warrant.  Gif  en  at  the  court  at 
Whitehall,  the  35th  of  March,  1696. 

"  Shrewsbury." 
.  **  To  the  Keeper  of  Newgate, 
or  his  Deputy ." 

N.  B.  The  commitiiieots  of  Mr.  Blackburn 
and  Cassels  are  to  the  same  effect  with  Ber- 
iiardi's. 

None  of  the  said  six  prisoners  if  ere  com- 
mitted upon  any  oath « except  Counter,  who  was 
charged  upon  the  oath  of  one  witness,  as  may 
appear  by  the  following  true  copy  of  bis  com- 
nutment : 

••  Middlesex. 
*'  Receive  into  your  custody  the  body  of 
John  alias  James  tiunter,  alias  Counter,  alias 
Ramsey,  herewith  sent  you,  charged  before 
me,  upon  the  oath  of  George  Harris,  gent,  for 
high  treason,  in  conspiring  to  assassinate  his 
majesty,  and  to  procure  an  invasion  of  this 
kingdom -by  the  French,  being  the  person  men- 
tkmed  in  his  majesiy's  proclamation,  and  there 
called  Counter,  alias  Itumsey ;  and  in  order  to 

•  ftirther  examination,  you  are  him  safely  to 
keep,  until  he  shall  be  dischar^d  by  due  course 
of  law;  and  for  so  doing  thb  shall  be  your 
.warrant.    Given  under  my  hand  and  seal,  this 

S9th  day  of  May,  1696. 

<^  S.  LoTBLL)  Recorder." 

A  Cppy  of  the  Keeper  A  Certificate,  setting 
forth  that  none  ot  the  said  three  prisoners 
were  committed  upon  oatli ;  wliich  Cer- 
tificate was  annexed  to  one  of  Bemardi's 
Petitions  to  the  king : 

•  **  Whereas  James  Gunter,  aliss  Counter, 
alias  Romsey,  Jsmcs  Chambers,  Robert  Mel- 
drum,  Robert  Blackburn,  liobert  Cassels,  and 
John  Bernardi,  were  committed  to  Newgate  in 
1696,  for  conspiring  to  assassinate  his  late  ma- 
jesty king  William  the  3d,  as  appears  by  co- 

Sies  of  their  sereral  oommltmeats,  signed  by 
ames  Fell,  the  keeper  of  Nnwgate,  and  by 
his  head  turnkey  Bodenham  Rouse,  which  I 
^laveseen  iind  examined :  I  hereby  certify,  that 
-none  of  the  before-named  persons  are  charged 
npon  any  oath  specified  in  the  said  copies  of 
their  respective  oommitmients,  except  the  abore- 
mu4  Coaiiter,.who  atvida  charged  in  his  com- 


mitment ibr  the  slid  crime,  iipoa  theoalh  of 
one  George  Harris,  geot.  Cmran  imder  my 
hand  this  15th  day  of  August^  1747. 

«'  Thomas  Allbk." 

True  Copies  of  Petitions  to  the  King  and 
dueen,  and  of  an  Afiidavit  of  two  eminent  sur- 
geons, are  hereinafter  set  forth  as  foUoweth : 

To  the  Kmg's  Most  Excellent  Majesty : 
The  moat  humble  PETmoM  of  Major  Jobn 

BERNAEDIy 

"  Shewcth, 

*^  That  your  petition^  now  is,  'and  for  op- 
wards  of  ooe*aiid-thirty  vears  last  past  has 
been  a  state  prisoner  in  Newgate,  committad 
the  2Sth  of  March,  1696,  by  the  then  eari  of 
Shrewsbury's  warrsnt,  as  secretary  of  state, 
and  therein  oharciped  with  high- treason,  in  con- 
spiring the  murder  and  assassination  of  hb  kite 
msjesty  king  William ;  but  without  any  praof, 
or  so  much  as  any  inlbrmataoo  npon  the  oath 
of  one  single  witness,  that  your  petitioner  could 
ever  hear  of:  neither  hath,  in  all  the  said  time 
of  thirty-one  years  and  upwards,  any  prose- 
cution been  hiul  against  your  petitioner  mr  the 
said  horrid  snpposeil  crime,  which  your  peti- 
tioner doth  disclaim,  <and  from  his  heart  erer 
did  and  doth  abhor  and  detest. 

**  That  by  two  acts  of  indemnity,  the  one  ia 
the  third,  and  the  other  in  the  sevendi  year  of 
th#  reign  of  his  late  majesty  your  most  gra- 
cious father  king  George  the  nrat,  the  cnme 
ailedged  against  your  petitioner  in  his  com- 
mitment B  pardoned ;  but  by  the  aaid  acts  tbe 
imprisonment  of  your  iietitioner  was  conlioned 
during  his  late  mi^ty 's  pleasure. 

*'  Tliat  vour  petitioner  is  advised,  that  by  tbe 
demise  of  bis  said  lale  majesty,  your  petitioner 
became  intituled  to  his  Irfwrty,  and  ought  not 
to  be  detained  in  prison  by  any  law  now  in 
being ;  and  haa  verv  lately  a|iplied  to  your 
msjes^'s  judges  of  the  conrt  of  King's- Bench 
to  be  discha^fed  from  his  confinementi  biit 
without  success. 

**  That  your  |)etitiooer,  by  his  so  long  im- 
prisonment, is  rsduoed  to*grsat  straits  and 
want,  and  great  infirmhy  ol'body ;  and  hb  Ufe 
b  in  danger  hw  hb  doae  confinement  in  New- 
gate, as  by  amdavit  of  two  eminent  aurgeons, 
herewith  prodnced,  and  sworn  before  one  of 
your  majesty's  judges  of  the  King's- bench, 
and  filed  in  the  said  court,  may  appear.  \And 
your  petitioner  b  now  upwards  of  scrrentr 
years  of  ase,  great  and  the  best  part  of  whioi 
4ime  haa  been  very  uncomfortably  worn  oat 
by  your  petitbner,  in  a  melancholy,  dismal, 
and  loathsome  gsol,  yrhere  it  haa  cost  your 
petitioner  above  700i.  for  hb  kidging. 

**  Tliat  in  regard  to  all  such  your  patitioMr^ 
sad  and  deplorable  dreuttstanees,  and  wA^ 
vaoced  M  age,  yonr  petitioner  most  humbly 
hopes  he  may  be  deeined  a  fit  deject  of  yonr 
majesty's  charily  and  clemency,  and  more  es* 
pedally  at  thb  junotnre  of  yonr  mioesty's  ae- 
ccasioo  to  the  throne. 

«*  Wherefore  your  petMonardslh 
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bty  boMoeh  your  BMMty,  thai  he  may,  for  the 
preMOt,  for  the  benefit  of  bis  health,  and  to  save 
expence,  be  remofed   from  Newgale  to  the 
KiDg'84>ench  prison,  till  such  time  as  your 
n^jes^  shall  gracionsly  see  cause  to  order 
your  iMthioner's  abaolate  discharge. 
**  And  your  petittooer  shall  ever  pray,  Bee, 
**  £x  Parte  JoHAMNis  Bbrnabdi  Ar* 
iu  Banco  Regis.'* 

<*  John  Wheeler  the  elder,  and  John  Wheeler 
theynaoger,  his  son,  both  of  the  citv  of  Lon- 
don, sorgeoos,  jointly  and  severally  make 
oath,  that  msyor  John  Bernardi,  who  now  is, 
and  for  apwards  of  one-and-thirty  years  last 
past,  as  these  deponents  have  been  infornaed, 
and  verily  believe,  hath  been  a  state- prisoner 
in  Newgate,  bath  frequently  had  very  ill  fits, 
occasioned  by  a  miserable  lameness  and  swell- 
ing in  his  arm,  by  humours  flowing  to  an  old 
wound.  And  these  deponents  further  say, 
that  they  have  attended  him  many  times  m 
such  illness,  for  about  twelve  years  last  past, 
as  his  surseons,  laying  his  arm  often  open  to 
the  bone  oy  larcfe  incisions,  which  have  con- 
tinued open  and  ronninff  woun(b  for  several 
months  after  every  sucn  operation ;  and  his 
torments  occasioned  thereby  have  frequently 
brought  fevers  upon  him,  to  the  endangering 
his  liTe.  And  these  deponents  further  say,  that 
in  these  deponents'  judgment,  the  cause  of 
contracting  suph  sharp  and  gross  humours  hath 
proceeded,  and<loth  proceed  from  the  len^fa 
and  closeness  of  his  confinement;  which,  if 
continued,  will  still  endanger  his  life,  in  these 
deimnents'  judgment ;  and  thej^ther  by  reason 
of  his  advanced  old  age,  he  being  now,  as  these 
deponents  have  been  informed,  and  do  believe, 
upwards  of  seventy  years  of  age. 

y  **  John  WREELEB. 

"  John  Wheeler,  jim." 
*'  Jurat'  apud  Serjeants -Inn,  in 

Chancery- Lane,  15  Die 

Junii,  17S7,  coram        Ja.  Reynolds.'* 

To  the  King's  Most  Excellent  Majesty :  • 
The  humble  pErrrioNof  Miyor  John  Bebmaedi, 

'*  Sheweth ; 

*'  That  your  petitioner,  by  an  act  of  pariia- 
meot  lately  made,  being  entirely  lef^  to  yonr 
maiesty's  most  gracious  pleasure,  afker  having 
coffered  near  thiny-two  years  close  imprison- 
ment in  Newgale,  on  suspicion  of  being  con- 
cerned in  a  most  horrid  conspiracy  against  his 
late  majesty  king  William. 

*<  That  your  petitioner  hath  always  prayed 
mud  petitioned  to  be  tried,  as  oflen  as  be  could 
doit  bylaw,  to  be  acquitted  or  condemned; 
yel  be  could  never  bo  heard  or  brooyht  before 
■aay  conirt,  to  have  his  guilt  or  unooekioe 
piiyvcNi. 

**  That  yomr  petitioner  was  not  charged  upon' 
wy  oath,  of  his  being  a  conspirator  in  that 
horrid -plot,  which  is  evident  by  hia  commit- 
ment :  no  man  ever  being  taken  np  for  high 
Iretsooy  aod  ao  ohargedy  bat  the  same  was  al- 


ways specified  and  expressed  in  his  commit- 
ment (as  your  petitioner  is  advised).  Forin« 
stance,  Mr.  Counter  is  only  charged  upon  the. 
oath  of  one  evidence ;  the  distinction  sufficiently 
apoeareth  by  the  copy  of  his  commitment, 
ana  that  or  your  petitioner,  hereunto  an- 
nexed. 

'*  That  your  petitioner  hath  hoonbly  set  forth 
his  great  age,  infirmity  and  poverty,  by  a 
former  petition  delivered  into  your  majesty's 
most  gracious  hand;  your  petitioner  bemg 
above  seventy  years  old,  suflering  insupporta- 
ble miseries  by  frequent  ulcerations  in  his 
limbs,  occasioned  by  his  long  and  close  con-« 
finement,  attested  upon  tite  oath  of  two  emr- 
nent  surgeons,  and  annexed  to  hk  .former  peti- 
tion to  your  majesty. 

'*  Your  petitioner  therefore  most  humbly  im- 
plores and  supplicates  your  majesty,  in  your 
sovereign  compassion  and  ^eat  goodness,^  to 

}p*ant  that  your  petitioner  may  be  remov^ 
rom  Newgate  to  your  majesty's  Bench  prison 
for  the  present,  for  the  benefit  of  more  air, 
and  less  expence,  until  your  majesty  may  be 
graciously  pleased  to  grant  your  petitioner  entire 
Ebertv. 
"  And  your  petitioner  shall  ever  pray,  &c.'* 

To  the  Queen's  Most  Excellent  Majesty  :  ' 
The  humble  Petition  of  Major  John  Bernaroi, 

<*  Sheweth ; 

'*  That  yonr  petitioner  hath  been  a  dose  pri- 
soner of  stafe  in  Newgate  near  thirty-two  years^ 
and  is  now  destined  to  a  longer  oenfinement, 
by  an  act  of  parliament  lately  made  to  that 
end,  leaving  your  petitioner  to  his  majesty's 
most  gracious  pleasure. 

'*  liiat  your  petitioner  was  not  committed 
upon  the  oath  of  any  evidence,  as  appeareth  by 
the  copy  of  hia  commitment  annexed  to  his  pe- 
tition, delivtfed  also  to  hia  migesty^s  most  gra» 
cious  hand  this  daj. 

**  That  your  petitioner  and  the  rest  had  their 
Case  delivered  to  the  memben  of  both  Hooses 
of  parliament,  whilst  the  act  for  their  longer 
imprisonment  was  under  |beir  oonsideratioii ;  a 
copy  of  which  ia  hereunto  annexed. 

**  That  your  petitioner  is  one  of  the  oldest 
commission-officera  in  the  kingdom,  having 
served  the  states  of  Holland  fifteen  yean  by 
the  king  of  England's  consent  and  approbor 
tion  ;  your  petitioner  bearing  ^^fe  of  his  thea 
highness  the  prince  of  Orange's  commissiona 
in  several  stations  of  honour,  the  first  of  wbieh 
bean  date  above  fiDy-four  yean  agoe  and 
yonr  petitioner  hath  been  much  wounded  m 
the  said  service. 

"That  your  petitionte's  graiidfather  and 
father  were  both  counts  of  ttie  empire,  te. 
though  his  said  littber  and  your  petitwner  wei« 
boljb  bom  subjects  of  this  kmgdom. 

'*  That  your  petitioner  hatii  his  befdremca- 
tioned  commissions,  and  the  imperial  patent, 
to  produce  in  testimony  of  the  tnsUi  thereof. 

**  That  your  petitioner  hath  already  sufFeved 
a  poDiahowDt  a  thoosADd^iohl  worse  than  a 
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dM  fiivoiir  lo  be  Inoglil  brfwre  m  j  otort  of 
joitiott  to  kofo  his  gvilt  or  jwnrtniTB  protcd  ; 
Ipspl  io  pntoa  mw  lhirly-(«o  yoan*  by 
■Mlbodt  newmt  bcwd  of  btfcrt ;  m  is  bow 
nigh  won  out  witli  oM  ag«y  JicwyiibWi,  nd 
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nU  imfiMtaiMti  |»risoMr,  Uwnbv  pnyvi^  fot 
the  rtMOQS  tbereia  conUtned,  tbat  be  aiwbl 
for  tbe  present,  for  tbe  benefit  of  his  bestth, 
end  to  ssTO  ezpenoe,  be  reiooved  frovi  Mew- 
gate  to  the  lUog's-beoch  prison,  till  such  tiase 
ss  biB  mi^esCy  should  grsciDiaeiy  eee  esuse  to 
ordar  bis  obsoliUe  discbsive,  as  by  tbe  said  pe-^ 
titioa,  reforenoe  being  therenoto  bad,  more 
full^  may  appear.  Tbat  in  Uie  reign  of  his  late 
miycsty,  in  the  time  of  the  Preston  rebellion^ 
many  prisoners  under  condemnation  and  sen- 
tence of  death  for  hish  treason,  (but  reprieved) 
for  the  sake  of  their  health  obtained  an  indul- 
gence of  a  removal  from  one  prison  to  anotbert 
where  the  closeness  of  their  confinement  en- 
dangered their  lives,  as  is  now  the  case  of  the 
said  nnfortnnato  Bernardi,  who,  although  be 
hath  already  undergone  a  confinement  worse 
than  death,  was  committed  only  uoon  suspicion 
of  a  very  horrid  and  most  detestable  crime,  in 
conspiring  tbe  murder  and  assassination  of  his 
late  majesty  king  William,  but  without  any 
proof,  or  as  much  as*  the  oath  of  one  single 
witness  agamst  him  ;  neither  hsth  any  proof 
been  found  against  him,  or  he  brought  to  any 
trial,  in  upwards  of  one-and-thirty  years 
time ;  and  as  he  hath  been  always  ready  and 
dttirous  to  take  bis  trial,  he  hath,  from  time 
to  time,  regularly  entered  his  prayer  to  be  tried. 
**  Your  petitioner  therefore  doth  most  hum- 


^onr  ft^m^atm  ikmnhn  aMft  hvmbly 
impk>rcs  and  beaaeeh«s  yo«r  majesty*  in  your 
novsraigo  oomnasMnn  aod  pity,  M  Move  tbe 
bang  to  grant  tke^prayer  of  your  uMMt  nisera* 
blepelitioner»  which  ia  hot  one  prim  for  ano* 
ther,  lutil  the  King  of  Kings,  in  his  divinepio* 
^videnoe,  shall  deliver  your  netitianer  out  of  this 
ebaiijgeablo  worid,  or  that  hla  mycsty  nay  be 
yracioosly  pleased  to  grant  bim  nore  liberty 
in  it. 
**  And  yow  pctitientr  ebaU  aver  pray » &c.*** 

To  the  Qoocn's  Most  Ezoellent  Hajaety : 

Hie  bumble  PrrmoN  of  Abigail  Bebnabdi, 
Wife  to  the  most  unfortunate  Major  John 
Bemardi,  who  bath  lor  upwards  of  one- 
nnd-thir^  years  last  past  been  confined  a 
Btate-Priaonerin  Newgate. 

^(fiiiawetb; 
**  That  Tour  petitioner  on  the  S5th  of  June 
last,  did  deliver  to  the  kmg's  «MMt  excellent 
mi^iesty  an  bumble  petition  on  the  behalf  of  the 

•  To  Blackburn's  Petition,  to  the  same  effect, 
was  added  tbe  foUowlag  certificale : 

<'  Middleser,  is.  These  are  to  certify.  That 
vpon  scaesh  aaade amongit  the rcconlsof  the 
nessiwBS  of  gaol-deKvcry  of  Newgate,  held  for 
tiie  oannty  or  Middteaex,  it  appears  by  the  saM 
records,  that  on  the  Snd  day  of  April,  1696, 
Robert  Btoekbnni  was  coaamitted  to  the  said 
oaol  of  Newgate*  by  the  right  heoonrable  the 
MDB  of  SbrMTsbary,  fMrincipal  aeeretary  of 
atate,  for.  high  treaaon,  in  eanapiring  the  aa- 
aaasination  of  the  late  king.  And  1  do  further 
veiiify,  that  at  the  aesMM  of  gaol-delivery  of 
Netwgate,  held  for  the  said  county,  at  Jusnoe- 
Ml  in  the  OMBaUey,  in  the  soborba  of  tbe 
city  of  London,' on  the  9th  day  of  Sevtembcr, 
1696,  tbe  eakl  Robert  Blaekbnm  waa  deli  vend 
iobailhytiweMrt,  for  his  pefsonal  appearance 
•t  the  next  aeasions  of  gaol-ddivery,  to  be  held 
for  the  said  eonorty,  to  answer  in  all  anch  nnt- 
ten,  as  OB  Ua  aaia  late  maiegty 'a  belialf  ahonid 
ha  objected  agaiaat  him ;  and  nal  to  depmt  tbe 
«oiirt  wttliout  liccuce ;  and  m  the  menn  tia^, 
to  be  of  hii  pood  behavionr ;  that  tbcn»  &c. 
At  which  said  nest  aenions  of  gaol-delivery, 
to  wil,  atih^  aiarions  of  gaol. deli  very  of  New- 
gate, held  for  the  said  conn^,  at  JOTtioS'-haU 
•foraattd,  on  tbe  l4th  day  of  October,  1696, 
Ike  said  Robert  Blackburn  poivonally  apptwed 
toopen  coQrt ;  and wm  by  tbe  said  oonrt  dis- 
diai|i;ed  of  hia  reoogninance.  And  I  do  beveby 
Jvrtfaer  eertify,  that  it  appeara  by  the  said 
taaoids,thaton  tha7ik>  day  of  January,  1696-7, 
«ha  saki  Robert  Btaokbom  waa  eowmitted  to 
pn^  df  NnsMrate,  bv  sir  William 
lBu(|kt>  a«a  of  bai 


most  honourable  privy -councili  principal 
taiy  of  state,  for  hig^  treason,  in  conspiring 
the  murder  and  assassination  of  the  said  king. 
Dated  this  10th  day  of  August,  1708,  in  the 
7th  year  of  our  sovereign  lady  Aone,  by  the 
grace  of  God  queen  of  Great  Britain,  &c. 

**  8.  Marcouxt,  clerk  of  tbe  peace, 
and  gaol-delivery  of  Newgate, 
for  the  county  of  Middlesex.'* 
It  appears,  by  the  foregoing  Certificate,  tbat 
Robert  Blackburn  waa  committed  the  Sod  of 
April,  1696.  Tbat  on  tbe  9th  of  September 
followiii|g^,  he  was  admitted  to  hail.  That  the 
14th  or  October,  1696,  be  was  discharged. 
fbb  fth  of  January  cofimitted  again  for  the 
same  foot ;  though  taken  up  at  the  fipoy  an4l 
Nore,  by  one  captain  Nash,  for  attempting  to 
p>  to  rianders  without  a  pass.  By  captain 
Naah  left  in  custody  of  a  mesaeager  nine 
weeka.  Then  committed  by  sir  William  lYamr 
ball,  knight,  to  Newgate,  and  never  exaaunod^ 
or  anr  oath  against  faim,  that  ever  ho  heard  of; 
and  tnen  detained  till  an  act  passed  to  imnriaon 
Counter,  MeUmm,  ChambefB,  Baraardt  and 
Cassels,  who  were  all  strangers  to,  and  never 
aeen  by  Blackbani,  till  in  Nownto ;  and  then 
he  was  inserted  in  theamenM  tally  wbiek 
came  down  from  the  Lords  to  tbeCommnna 
He  hsB  been  now  akaast  thirty*tbree  years  ia 
prison,  and  no  aJlowanoe  foam  the  g^vasBoienCy 
though  a  state -prisoner.  He  waa  not  one  of 
thooe,  for  wbons  the  thouaand  poon^  was  of- 
fsred.  These  several  ^legations  have  bean  w- 
portod  troe,  by  sir  £dw«rd  North^,  and  air 
Robert  Raynmd;  tharefovafaehofaatolMvn 
hia  111^1  J 'a  iciie£ 


\ 
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My  beseech  aiid  sopplicafe  yoar  iBiyeely,  in 
year  eovereign  oompaBBion  and  great  gooaiNiss,, 
to  intercede  with  the  king^ti  most  excellent 
majesty  for  the  rcinoTal  of  y  our  ^titioner'snn* 
ftntunate  bosband,  the  said  roiyor  John  Ber- 
nard!, from  Newgate  to  the  King's- beach 
prison. 
**  And  yonr  petitioner  shall  e?er  pray,  &c." 

To  eonclttde  this  point,  it  is  manifest  by  the 
befbre-rectted  copies  of  petitions,  cases  and 
certificates,  and  distinct  alleffations  of  the  said 
mi^  John  Bernard!,  that  he  was  not  guilty 
e?en  of  as  much  as  misprision  ef  treason,  hav- 
ing nevier  had,  directly  or  indirectly,  anyknow- 
leSfPeof  the  said  homd  conspiracy. 

Here  are  two  passages  ^ to  be  curiously  en- 
(jnired  into  ;  the  first  of' which  b,  how  Ber- 
nard! came  to  be  put  into  i^  proclamation  P  Tlie 
answer  to  this  is  not  at  all  difficult.  Un- 
^doubtedly  it  was  by  reason  of  George  Harris's 
information  of  bis  being  then  in  the  Compter 
with  captain  Rookwood  ;  which  Rookwoodwas 
accosed  upon  oath,  though  Bernardi  never  was. 
And  this  seems  to  be  more  unquestionably  evi- 
dent, in  regard  the  proclamation,  wherein  Ber- 
nard! is  named,  did  not  come  out  until  the 
vary  morning  before  Bernardi  and  Rookwood 
were  taken  out  of  the  Compter  by  tlie'Goard$ 
at  midnight,  upon  Harris's  information,  which 
was  five  weeks  after  the  discovery  of  Uie  Plot, 
and  Bemardi*s  name  was  never  inserted  in  any 
Ibrmvr  proclamation. 

.  The  next  and  second  ouestion  is.  On  what 
grounds  he  was  first  connned  by  act  of  parlia- 
ment f  To  which  Bernardi  answers,  that  the 
duke  of  Bbrewsbury  having  inserted  in  his 
commitment  the  following  positive  words,  viz. 
fyr  being  concerned  in  the  horrid  oonspiracy, 
4ec.  though  not  a  syllable  of  any  charge  upon 
oath,  his  grace's  word  under  his  hand  was  not 
to  be  called  in  question  by  the  parfiaouiity  in 
favour  of  a  poor,  inferior,  supposed  enemy  tio 
the  government :  and  bow  Bernardi,  or  any 
other  man,  couki  have  the  confidemoe  to  aei 
forth  so  poaitively,  by  petitions  to  the  king, 
and  o  case  to  the  parliameot*  that  he  was  never 
charged  upon  oath,  if  he  bad  ever  known  or 
beard  of  any  evidence  against  him,  and-  in 
which  (if  the  contrary  had  been  feet)  he  might 
easily  have  been  contradicted,  is  not  to  he  ac- 
counted for.  He  affirms,  and  with  gieal  truth, 
that  he  never  lay  under  the  odiiui  of  being 
guilty  of  any  base  or  dishooourable  act  in  the 
whde  course  of  bis  life,  until  the  commenoo* 
nent  of  his  present  deplorable  suflfevinga; 
which  may  ^n  some  crodit  from  his  aevenl 
promotions  in  commisswn  from  time  to  time, 
both  abroad  and  at  liome :  and  laying  aside  all 
true  notions  of  honour,  no  man  m  his  senses, 
having  capacity  or  common  sense  enough  to 
judgp  of  his  own  interest,  could  sure  be  so  in- 
fatuated as  to  engage  in  so  horrid  an  action  ; 
because  no  prince  upon  earth,  being  a  Chris- 
tian, oouM  or  would  ever  countenance  such  a 
man  afterwards,  though  what  he  did  might 
turn  to  such  prince's  service.    We  have  an 


instance  of  it  at  home,  of  one  sir  Paul  Whlt- 
ferd,  who  mnrdered  Dorishus,  OKver  CH>m- 
well's  ambassador  at  the  Hague.  This  base 
and  wickeH  act  might  tend  to  the  service  of 
king  Charles  S,  when  in  exile ;  however  the 
king,  after  the  restoratioD,  never  suffered 
Whitferd  to  appear  in  his  presence,  though  he 
had  been  a  favourite  berore  ;  and  if  his  ma- 
jesty allowed  him  any  thing,  it  was  done  so 
privately,  that  nobody  knew  it,  and  he  lived 
and  died  in  a  remote  part  of  the  kingdom. 

Bernardi  quitted  to  the  amount orabont  500/. 
a-year,  which  he  had  coming  in  by  employs, 
and  by  hii  wife's  fortune,  npon  king  James's 
demanding  his  subjects  home  from  Uie  butch 
service ;  and  it  may  be  therefore  reasonable  to 
bdifve,  that  Bernardi  was  in  some  esteem 
vrith  the  kinff  as  long  as  his  mi^esty  lived ; 
and  nothing  but  a  fool  or  a  madman  could  bo 
so  stupid  as  to  forfeit  such  an  advantage,  by 
enga|nng  in  a  vile,  wicked,  and  mosldisho* 
nonrable  action,  which  neither  king  norsnb- 
ject  could  justify. 

It  may  not  be  improper  here,  for  maniftsdnr 
and  clearing  up  Bemardi'b  mnocence  beyond 
all  contradiction,  to  give  a  particular  relami  of 
what  passed  before  the  lord  chief  justice  Holt, 
upon  the  evidence  given  before  his  lordship, 
npon  Bemardi's  bemg  stisnected  to  he  con- 
cerned in  the  said  homd  and  detestable  conmi* 
racy,  the  witnesses  and  discoverers  of  whidi 
were  captain  George  Porter,*  Mr.  Le  Rue, 


•  This  Geoige  Porter,  the  prindpal  evi- 
dence  in  the  Asnssination  Ptot,  and  against  rir 
John  Fenwick  and  the  rest,  was  tried  for  the 
murder  of  sir  James  Hacket ;  and  his  Trial  it 
here  inserted. 

The  Trial  of  George  Porter,  esq.  for  the  mur- 
der of  sir  James  Hacket,  of  Scotland,  knt. 
at  the  sessions  of  the  peace.  Oyer  and 
Terminer,  held  at  Justic^haQ  hi  the  CNd- 
Bailey,  London,  on  Wednesday,  Thursday, 
Friday,  and  Saturday,  the  lOtb,  11th,  IStii,  * 
and  13th  days  of  llecember,  1684,  befom 
the  hoDonrtuUe  sir  James  SqiiUi,  Lord- 
Mayor  of  the  City  of  London,  sir  Thomaa 
Jenner,  knt.  one  of  his  Miyeshr's  Serjeaoti 
al  Law,  and  Recorder  of  the  aforesaid 
City ;  Kmtber  vrith  other  JiMlioes  of  Lon- 
don and  Middlesex. 

Jny.— Ralph  Box,  WilliMn  Miner,  WaHsr 
Coveiilryy  Jacob  David,  John  Pokscr,  Ralpk 
IsMud,  John  Easton,  John>  Fanster,  Bom 
Attley,  Thomas  HaferisoB,  Fnncia  Smitb,  Wi- 
liambrinkwater. 

George  Porter,  of  London,  esq.  was  indicted 
for  killing  sir  James  Hacket,  in  the  psrisb  of 
St.  Bride's,  London,  on  the  11th  of  October^. 
1684,  in  the  d6th  year  of  his  miyesty's' reign. 
The  case  and  circomstances  appearii^  on  the 
Trial  were,  that  the  deceMed  and  the  prisoner,, 
being  at  the  Duke's  theatre  in  Salisbury- 
Court,  after  the  play  ^ndod,  a  gm^  crowd. 
happening  upon  their  coming  oot|  and  sir  James 
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captain  Blair,  captaio  Fithcr,  Mr.  IJbaak  or 
flevrbank,  Sir.  BartraiOy  cafitain  Boyce,  and 
some  others,  whooe  names  bare  escaped  the 
author's  memory :  they  were  all  .onfered  to 
ossemble  at  the  said  lord  chief*  justice's  chain* 
bers  in  Serjeants- inn  in  Chancery-lane,  which 
they  did,  and  were  there  examined  upon  oath 
by  Lis  lordship,  in  order  to  the  trials  of  muor 
iiowick,  miyor  Bemardi,  captain  Knightly, 
and  captain  Rookwood,  which  four  were  de- 
singed  to  be  tried  next  after  the  condemnation 
and  execution  of  csjptain  Chamock,  Mr.  King, 
Mr.  Keys,  sir  Willuim  Perkins,  and  sir  John 
Freind,  for  being  ooocemed  in  the  said  vile  and 
yillainous  plot.  Captaio  Bovce  deposed  upon 
his  examination,  that  he  had  known  major  Ber- 
nard! a  captain  in  the  Dotch  senrice,  where  he 
bore  a  wery  good  chamcter,  but  that  he  had  not 
seen  him  m  fire  years  then  last  past.  Mr.  Le 
Rne  deposed,  that  he  also  knew  migor  Ber- 
nard!, but  could  lay  nothing  to  his  charge ;  and 
tLat  the  last  time  be  was  m  his  company,  to 
ihe  best  of  hb  remembrance,  was  at  least  two 
years  before  the  assassination-plot  wai  disco- 
Tered.    Captain  Porter  and  the  rest  declared, 

endeavouring  to  make  waj  for  his  children 
with  bis  cane,  gently  movmg  it,  happened  to 
push  Mr.  Porter  on  the  back;  who  sdced. 
What  the  meaning  of  it  was?  Bui  sir  James, 
as  he  designed  him  no  affront,  took  no  notice 
of  what  he  said;  and  still  pressing  for  more 
room,  accidentally  bit  Mr.  Porter  on  tlie'nose 
or  mouth,  and  made  tt  bleed  ;  upon  which  the 
prisoner  supposing  bimseirto  be  affronted,  snd 
jostled  or  brushed  by  the  deceased,  (who  had 
the  cane  still  in  his  hand)  drew  his  sword,  and, 
Without  further  consideration,  run  the  deceased 
into  the  thigh,  so  that  the  weapon  appeared 
both  ways,  cutting  likewise  his  fingers,  whilst 
he  struggled  to  draw  it  forth  ;  whereupon  the 
prisoner  recovered  his  sword,  (the  deceased  at 
that  time  sinking  down)  but  ^aa  no  further  op- 
portunity to  posh  at  sir  James,  here  it  was 
seized  by  a  gentleman  present ;  whereat  the 
fnisoner  expressol  much  mdignatioo,  and  get- 
ting it  once  more  at  liberty,  stood  upon  his 
guard,  saying,  he  had  served  one  already  as 
be  had  deserved,  or  to  that  effect )  yet  the  de- 
ceased, after  the  woond  received,  went  home 
in  a  coach,  and  lived  till  the  96th  following, 
and  then  died  in  the  parish  of  St.  Martin's  m 

the  Fields. The  defence  the  prisoner  made, 

was,  that  he  had  received  a  pnsn  in  the  month, 
as  he  venly  believed,  from  the  deoeased,  and 
by  that  means  became  so  rashly  unfortunate, 
aa  10  nm  him  throggh  the  thigh;  adding, 
that  he  knew  not  the  person  that  fell  through 
this,  occasion,  and  therefore  could  have  no  pre- 
meditated malice  against  him,  &c.  whereupon 
tbe  jqry  returning  their  verdict,  found  him 
guilty  of  manslaughter  only ;  by  which  means 
he  was  not  found  guilty  upon  the  statute  of 
stabbing  ;  upon  which  statute  he  was  chaiged 
with  a  second  indictment :  but  tbe  next  heir 
brought  an  appeal.  At  the  next  sessions,  held 
the  16th  and  i7th  of  January,   1684,  Mr. 


that  they  never  had  any  kaovricdge  of  mapor 
Bernard!.  Thereupon  major  Bernardi  was 
stmok  ont  of  the  number  or  list  of  the  four  de- 
signed for  trial,  and  Mr.  Cranbnme  was  ap- 
pointed to  be  tried  in  his  room,  to  make  up 
number  four.  They  were  all  four  tried  accord- 
ingly, and  condemned.  Three  of  them,  viz. 
M^or  liowick,  teptain  Rookwood,  and  Mr. 
Cmnbome,  were  executed  soon  after.  Captain 
Knightly,  who  pleaded  guilty,  was  by  great 
intercession  reprieved,  and  some  time  after 
pardoned  npon  tbe  terma  of  bamshment.  Now 
foUoweth  a  remark  upon  a  mistaken  notion 
frequently  broached  and  argued  abroad,  to  tbe 
great  pr^odice  and  wrong  of  roaior  Bernardi 
and  his  two  remaining  fellow-soffereis,  Black- 
bum  and  Casseb,  viz.  That  there  was  ooe 
evidence  against  them,  and  only  one  to  be 
come  at,  they  having  artfully  spirited  away 
and  decoyed  out  of  the  kingdom  one  other  evi- 
dence, wno  could  have  proved  tliem  concerned 
in  the  fact,  which  was  the  ground  and  fonn- 
dation  of  the  parliament's  passing  the  first  act 
for  their  confinement.  Major  Bemanil'  takes 
upon  him  positively  to  deny  tkiat  fact,  and  to 

Porter  prayed  the  court,  that  he  might  be  ad- 
mitted to  bis  clergy ;  but  was  answered,  that 
an  appeal  being  au>eady  brought  and  allowed, 
it  could  not  be  granted.  TIten  be  desired  he 
might  have  his  prayer  recorded  ;  but  thst  not 
being  practicable  in  such  cases,  be  was  only 
admitted  to  bail,  himself  entering  into  a  recog- 
nisance of  l,O0O/.and  his  sureties  500/.  each ; 
and  ordered  to  move  it  by  his  ooonsel  the  suc- 
ceeding term,  at  the  King's-bench  bar.  Though 
at  the  next  sessions  held  at  the  Old- Bailey,  tbe 
35thof  Febroary  following,  Mr.  Porter  pleaded 
his  mi^iesty 's  most  gracious  pardon  for  kUKog 
sir  James  Hacket,  which  was  read  and  allowed, 
and  he  discharged.*    ^ 

This  captain  Porter,  as  a  reward  for  giTing 
evidence  against  Charaodc,  King,  and  Keys 
(his  servant),  sir  John  Freind,  sir  William  Per- 
kins, Brigadier  Rookwood,  Mr.  Cranbome,  sir 
John  Fen  wick,  See,  bad  a  pension  settled  on 
him  of  960i.  per  annom,  which  he  enjoyed  till 
about  June  1798:  for  the  probate  of  the  will 
of  this  George  Porter,  late  of  the  parish  of  St. 
James's,  Westminster,  esq.  was  granted  in  the 
pnrospative-ooort  of  Canterbury,  July  4,  1728, 
unto  ISlisabetli  Porter,  his  widow  and  execo- 
trix;  so  entered  in  tlie  Pension-office  books, 
and  in  amlitor  Hariey's  and  auditor  Foley's 
office,  July  1728.  Cantain  Fisher  had  like- 
wise a  pension  of  8602.  per  annum  for  being 
an  evidence  in  that  Plot,  as  had  others,  but 
IcM  suns* 


*  Captain  Porter,  in  Rookwood's  Trial, 
(see  p.  ]82,)  was  excepted  against  by  the  pri- 
soner's counsel,  as  incapable  of  being  a  witness* 
standiog  convicted  of  felony,  for  killing  sir 
James  Hacket,  knt.  36  Car.  2.  But  having 
got  tbe  kiog's  pardon,  was  allowed  a  legal  wit- 
ness, <boagh  not  burnt  in  the  hand. 
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•flinn  fhtl  DOthtog  ain  be  more  fahe  and  un- 
trtie:  for  no  one  evidence  or  ditcoferer  of  that 
Abominable  conspiracy  was  ever  prevailed  on 
to  abecood  or  quit  the  Isnd,  or  ever  absented 
htmaetf,  vrhile  the  government  bad  any  use  or 
oocasbn  for  bim.  Mr.  Goodman  indeed,  the 
itage-player,  had  been  a  copartner  evidence 
witti  cautain  George  Porter  against  sir  John 
FenwicK,  who  was  charged  by  them  with 
being  concerned  in  a  diflerent  species  of  trea- 
son, with  other  persons  of  quality,  by  enilea- 
fouriog  to  procure  an  invasion  from*  France, 
two  years  before  the  assassinadbn-plot  broke 
^t,  thongfa  sir  John  Fen  wick  was  not  accused 
by  Goodman  and  Porter  tiH  titat  time.  True 
it  is,  that  the  said  Goodman  was  soon  after  in- 
fluenced by  a  bribe  and  fair  promises  (as  is 
soppowd)  to  quit  the  kingdom,  thereby  to  pre- 
▼ent  sir  John  Fenwick's  being  convicted  of 
high  treason  by  the  common  law ;  which  oc- 
casioned the  parliament's  passing  a  bill  of  at- 
tauider  against,  him,  which  took  sway  his  life. 
But  that  was  not  the  case,  in  any  respect, 
^  Bemardi,  Counter,  Meldnim,  Chambers, 
Blackbnrn,  and  Cassels,  or  any  of  them  :  nei- 
ther was  Goodman  ever  so  much  as  mentioned 
or  charged  with  the  knowledge  of,  or  of  being 
in  any  manner  ooocernt'd  in  the  assassination- 
plot  ;  so  tliat  be  neither.was,  nor  could  be  an 
^idence  against  any  one  upon  that  account. 

Providence  was  so  gracious,  merciful  and  in- 
dnlgent  to  major  Bernardi,  in  the  midst  of  bis 
miseries  and  afflictions  in  Newqfate,  as  to  pro- 
vide bim  a  second  virtuous,  klhd  aod  loving 
wHe,  in  the  year  of  our  Lord  17  IS,  wbo<  bath 
proved  to  him  a  true  helpmeet,  having  by  her 
goofl  management  and  industry,  and  great  and 
kind  care  of  bimi  contributed  much  to  his  sap- 
DOrt  and  comfort,  and  to  the  keeping  of  bis 
fceart  from  breaking,  under  the  worst  of  liis 
hardships,  difficulties  and  distress.  And  by  her 
lie  hath  .had,  during  his  onnfinement  in^  New- 
gate, ten  children,  who  in  respect  of  charge  and 


I  nor  put  in  dnn^^eoos,  or  otherwise  ill  used  ta 
prbon  ;  but  he  is  always  handsomely  provided 
for,  and  allowed  a  liberal  subsistence  by  the 
government  according  to  his  rank  and  degree : 
But  in  our  said  English  Bastile  no  state- prisoner 
has  any  allowance  made  him  from  the  govern- 
ment, and  in  case  he  bath  not  of  his  own,  he 
must  live  upon  charity,  if  he  can  be  so  happy 
as  to  meet  with  it,  or  starve :  and  in  case  he 
hath  any  known  substance^  he  must  expect  to 
be  squeezed  out  of  a  great  part  of  it,  or  he  shall 
have  much  worse  lod^ng  than  many  a  tolera- 
ble dog- kennel  of  a  kind  g^ood-natured  country 
esquire  would  make,  be  loaded  with  irons,  and 
nsed  worse  than  a  dog.  And  all  this  is  per- 
mitted or  connived  at,  •under  a  government,  the 
voice  of  whose  people  is  almost  perpetually 
boasting  of  liberty  and  property,  the  words  li- 
berty and  property  being  ever  uppermost,  and 
at  their  tongues  end.  and  they  constantly  ex- 
claiming against  arbitrary  power:  But  God 
alone  knows  the  sincerity  ana  soundness,  or  the 
hoUowness  and  deceitfulness  of  men's  hearts. 
Can  it  be  accounted  for,  that  so  much  oppres- 
sion should  be  suffered  to  be  nractised^  in  a  free 
and  Christian  nation  (as  England  is) ;  and,  on 
the  contrary,  that  so  much  humanity  and  relief 
should  be  shewn  and  used  to  state- prisoners  in 
distress  in  France,  under  an  absolute  and  arbi- 
trary government  f  Sure  it  cannot  proceed  from 
the  French  being  more  honest,  more  polite, 
more  humane,  less  malicious  and  revengeful,' 
or  of  a  more  generous  and  Christian  temper, 
than  the  Eogiish.  For  my  part,  I  am  so  far 
from  asserting  it,  that  I  wiif  not  so  much  as 
think  it.  Bot  this  I  will  affirm,  that  what  I 
have  before  observed  with  respect  to  the  differ- 
ent usage  of  prisoners,  in  tbe  two  several  hi»^ 
tiles  or  tbe  different  nations,  is  not  more 
strange  than  true.  And  now  1  have  nothing 
more  to  add  hereunto,  but  my  hope  and  earnest 
desire,  that  such  as,  out  of  cnriusitv  or  other- 
wise, shall  give  themselves  the  trouble  to  read* 


ezpence  under  his  strait  and  narrow  circom-    thb  small  tract,  will  be  pleased  to  judffe  fa- 


■tances,  and  under  his  immurement,  or  being 
bnried  alive,  have  been  no  small  burthen  to  him ; 
yet  be  esteems  them  great  blessings  bestowed 
voon  him  by  Almighty  God,  at  whose  tribunal, 
after  this  miserable  and  wretched  life  ended,  he 
knows  he  shall  appear  innocent  of  the  heinous 
and  monstrous  <5^iroe  laid  to  his  charge ;  and 
for  the  bare  mistaken  suspicion  of  which  he  hath 
in  three  reigns  (and  for  near  a  year  and  three 
«|ttarters  in  •  fourth)  been  so  severely  treated  : 
and  then  he  shall,  if  not  sooner  delivered  by  any 
king  upon  earth,  God  Almighty's  vicegerent 
here  Mow,  be.  delivered  from  tbe  English 
bastile  (vulgarly  called  Newgate)  by  the  grtat 
and  merdfol  God  hiaiself  above,  the  king  of 
kin^,  and  only  mler  of  princes.  It  may  not 
be  improper  here  to  distinguish  omr  said  Eng- 
lish bastile  from  that  in  France,  and  to  shew  in 
what  circumstances  they  materially  differ.  To 
which  end  know,  cannid  reader,  that  a  state- 
prisoner  in  the  Bastile  in  France  pays  not,  nor 
as  aqueesed  outof  any  thing  for  his  kK^ing» 
^wat,  drink,  or  enfe^  nor  ia  loaded  wit^  muu , 
VOL.  Xill. 


vourably  of  me ;  to  which  intent  I  was  chie^ 
moved  and  induced  to  the  pains  of  writing  it  m 
my  old  age,  and  to  prevent  an  infamous  and 
odious  character  of  me  from  betnff  wrongfully 
and  injuriously  handed  down  aind  transmitted 
to  posterity  ;  the  very  thoughts  of  which  have 
been  more  grievous  to  my  mind,  and  mora 
piercing  and  wounding  to  my  spirit,  than  all 
the  rest  of  my  hardshins  and  sufferings,  which 
will  ever  be  the  case  of^a  man  well  born,  having 
an  honest  heart,  a  soldier,  and  a  man  of  ho- 
nour. Such  a  man  can  ill  bear  reproach  and 
disgrace,  not  having  deserved  it,  and  to  whom 
hiH  good  name  and  fme  must  be  ever  dearer, 
and  by  bim  held  in  much  greater  esteem, 
than  anv  other  thing  in  life,  nay,  eVen  thao 
life  itself,  and  the  author  being  old,  as  be- 
fore mentioned,  and  (as  he  doth  hereby  frankly 
oun)  unlearned,  and  not  skilled  in  letters, 
having  chiefly  been  trained  up  in  war,  and  not 
much  in  scholarship,  he  humbly  hopes  tbe  same 
may  in  some  measure  plead  his  excuse  for  such 
defective  words  as  msy  b$  found  in  this  hia 
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^bort  nanttiTe,  ud  fortbe  pliiDneH  aod  un- 
HDCorrefctnenofiti  stile.  Untraths  or  miiire- 
prrsoiUtioiis  there  are  oeoe  id  it,  to  the  bestof 
bis  koovvledgB  and  Diemory  ;  nor  bath  be  in- 
leotionally,  or  at  all,  to  the  best  of  bis  iud^eol^ 
herein  reflected  «pon  any  perseo  wbonisoever 
ID  any  wise,  or  upon  the  power,  jostioe,  or  wis- 
dom of  the  sereral  parijaments,  by  whose  re- 
newed actF,  from  time  to  time,  his  coBfinement 
in  prison  bath  been  spun  o«t  to  so  (preat  a 
ieog^h :  nor  upon  the  courts  of  jostioe  and 
Teamed  judges  presiding  therein,  who  bare  had 
tjhe  seTsral  opportnnitiei  hefbre-menlMned  of 
discharging  or  hailing  him  according  to  law, 
further  or  otherwise  tnan  as  any  rcBection  upon 
•ny  of  them,,  from  the  p|iitiouuir  facts  by  him 
herein  phunlv,  truly,  nnd  impartiaBy  stated, 
may  natnralfy  aad  onnvoidably  arise  and  re- 
mit. 

One  Tery  gseat  amfoiimie  it  hath  been.t» 
the  author,,  and  the  last  that  he  will  trouble  his 
reader  wilbal';  and  which  would  scarce,  in  the 
nase  of  another,,  he  deemed  a  misferiune,  hut 
father  o»  the  contrary  he  esteemed  a  rery  great 
hiessing,  riz.  That  he  hath  Urcd  to  so  great  an 
advanc^  old  age,  which  most  people  would  na- 
terally  desire  to  do,  file  genefsJIy  speaking, 
being  sweet,  and  the  very  thougnti  of  deaUi 
abhorrent  and  shockiD|^  lo  nature ;  though 
death,  when  all  other  friends  fail,  b  most  cer- 
tainly a  kind  and  sure  friend  and  deliverer  in 
lime  of  need,  from  chains  and  gaols,  an  het( 

Sioo  earth :  But  to  exphun  and  make  out,  that 
e  author**  having  kved  so  long  hath  been  a 


misfortune  to  him,  the  same  is  veiifiod  in  thai^ 
that  he  bath  thereby  survived  almost  all  his 
contemporaries,  friends,  and  acquaintance,  who> 
have  contributed  to  his  support.  And  it  is  now 
ISO  late  in  the  day,  and  under  confinonent  fbv 
him  to  hope  or  expect  t#  make  any  new  ac- 
(jpaintance  or  friends,  whereby  he  may  reaj^ 
any  advantage  or  a^sutanoe  under  his  present 
dimcnit  circumstances,  nnless  diis  his  little 
tract  mav  perchance  make  him  some  friendft 
among  too  good-natured,  spenerons^  and  cha-^ 
ritahle  part  of  mankind,  who  shall  not  he  Toiil 
of  all  aense,  nstion,  and  felbw-feditig  of  n« 
others  sufiesing ;  nor  be  perfect  strumm  Uk 
all  humanity,  pity,,  commiscrataon  ana  eem-- 
passioD  ;  nor  profane  that  sacred  petition  in  th» 
Lord's  pcsjfsr,  viz.  Forgive  us  our  trespasses,, 
as  we  forgive  them  that  trespass*  against  us  ; 
as  it  is  to  oe  feared  many  do,  by  having  it  i% 
their  mouths,  when  they  themselves,  with 
basdened  hearts,  cannot  foigiee  even  the  inno- 
cent and^  guiltless,  who  have  not  trespaesed 
against  them.  And  so  the  author  coqidude^^ 
with  Udd^g  hb  reader  heartily  farewel ;  and 
in  attestation  of  the  truth  of  what  he  has  writ» 
he  takes  the  freedom  to  subscribe  bis  name. 
Newgate,  JkHiNBaaiuBML 

March  1, 1726. 

He  died  at  his  chambers  in  the  Press-ysgol  i^ 
Newgate,  the  letter  end  of  September,  173^,  in 
the  92d  year  of  his  age,  liaviog  been  a  slatn^ 
prisoner  about  46  years  in  that  gaol,  without 
trial  or  any  allowance  from  the  govemineBt. 


^ 
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996^  Proceedings  against  Sir  Duncan  Campbell,  and  other  He- 
ritors of  the  Shire  of  Argyle,  for  Htgh-TreasoB  :*  1  &  « 
James  VII.  (of  Scotland)  a.  d.  1686—1687.  [Now  first 
printed  from  the.  Records  of  Justiciary  in  Edinburgh.] 


CoBU  Jusncuux,  8.  JO.  N.  Regis  tenta  in 
Pretorio  Burgi  de  Edinburgh,  quarto  die 
meosis  January  1686,  per  Mbilem  et  po- 
tentem  comitem  Georgium  Comitem  de 
Linlitbupw,  Justiciarinm  Genendem,  et 
faonorelnles  vtros,  Jacobum  Foulis  de  Col- 
lintonne,  Justiciaris  Clerieum ;  IHvidem 
Balfour  de  Porret;  ttogerum  Hoge  de 
Harcarss;  Jobanem  Lockbart  de  Castle- 
lull ;  et  Alexandnim  Seattoune  de  Pit- 
medden;  Comissionarios  JusticiBrise  dicte 
IS.  D.  N.  Begis. 

Curia  legitime  affirmala. 

X  HB  said  day  onent  our  soveraigne  lords 
criminall  letters  raised,  used,  and  execute  at 

•  '« Oct  19, 168&.  Sir  Duncan  Campbell ,  of 
Andiinbreck;  Mr.  Alexander  Campbell,  Ad- 
Tocate,  and  mair^  others  of  that  simame,  are 
cited  on  60  days  tor  joining  with  Argy  le.  And 
hetiig  called  at  Criiauial  Court  oa  we  litb  of 


the  inatanee  off  sir  Geoige  M*Kcnm,  of 
Rosehaagh,  his  majestie's  advocalw,  for  W 
hi^nes  entreat  against  sir  Duncan  Campbell, 
or  Aucbinbieck ;  Archibald  Campbell,  aone  to 
the  lord  Neill  Campbell;  Donald  Campbell, 
elder,  of  Baibrecfc;  John  Campbell,  younger, 
off  Melfort;  Archibald  Campbell,  iS  Imm 
(prisoner) ;  John  Carapbdl,  of  Knap ;  maiater 
Alexander  Campbell,  ftilvocat ;  Dougall  Camp- 
bell, off  Kelberrie,  younger ;  the  deeeast  Alez« 
ander  M*c  Millan,  of  Drnmore,  Donald  M^ 
Neill,  of  Crier;  Collen  and  Duncan  Camp* 
belk  elder  and  younger,  of  Blairintibert;  Dun- 
can Campbell,  of  Carridell,  eMer ;  Alesander 
Campbell,  of  Harr ;   major  ■  Hender** 

son ;  captaine  John  Foul^ioune ;  Hr.  ■    ■  — 


December  to  be  forfeited  on  probation, 
continued  to  the  5lh  of  January,  168d» 

**  Jan.  5tb,  1686.  At  Criminal  Court,  lir 
Duncan  Campbell,  of  Aucfaiobrecht  snd  thirty* 
twom^^re,  Aig3fJcsW  heritors,  meiitiiM^d.  In 
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IForresler,  fnhiyster;  Mr  George  WiaiiBrt, 

Sresehcr;  Mr  AlenDifer  Hastie:        ■  ■  ■ 
ohil  Gutbrif!;  ■'  John  Rodger, 

WNdotyne  in  Jtorroostomicii  Odiier ;  Wdler 


lOotoher,  1086,  are  ftrfeited  4m  joioiii|f  whk 
Argyle  in  bis  rebelUori.  Tbe  whnewM-effliieol 
llieiA  were4iie  lekvl  ot'Bltengrein^,  &o«  Ihougli 
voder  proceoi  ef  treosoo  tbcSMri? ee.  Ameog 
•  otiteri,  was  Compbell,  of  Otirr,  whose  eetMe 
<lie  kinff  has  gifted  to  commissar  M*LeaD,  son 
io  the  bisbop  of  Argyle.  There  were  suodry 
apfmrent  heirs  amongftbe  forfeited,  whose  se- 
cond brothers  were  oe  the  kiog's  side  with 
Athele.  It  werekut  charity  to  eoooursge  them, 
io  make  tbem  domitOM  to  their  brotben  for- 
leitore. 

«<Jandarylltii,l«M.  Cam^ll,  of  Sllan. 
«retg,  is  forfeited  for  being  with  Argyle ;  but 
fie  rnies  on  s  promise  of  tbe-marqois  of  Athole^a 
4o  get4iim  e  remissioii/'    Foootainhall. 

*'  Jao.  4, 1686.  Tbe  Adfoeate  nrrodooetf  «n 
'iodietment  fipon  tbe  seore  of  rebellion  against 
-Campbell  and  others.  There  are  iT  fast  many 
persons  pot  together  in  this  indictment,  upward, 
)  think,  of  four  seore,  most  iwrt  are  gentlemen 
of  tbe  name  of  Campbdl.  i  name  hot  some  of 
•tbem  of  most  note:  Sir  Donoan  Campbell,  of 
Ancbinbreek;  — -  Campbell,  of  Barbreek; 
Mr.  Arch.  Cempbell,  son  to  lord  Neil  Camp- 
bell, whom  we  had  forfeited  before,  and  bow 
•be  comes  in  arau  here  1  know  not ;  CampbeH, 
younger,  of  Blelfort ;  Campbell,  of  Knap ;  Mr. 
Alex^er  Campbell,  Adrocate;  Campbell,  of 
Kilberry,  yonri^}  Alestander  Macmillan,  of 
'I>rnmroore;  IHtM  McNeil,  of  Crer;  Duncan 
Campbell,  of  Carridel ;  Alennder  Campbell, 
•of  Otter;  major  Henryson;  captain  John  Pol- 
lenon ;  Mr.  Creo.  Wisnart,  (I  fancy  it  oiu^t  to 
be  Barclay)  preacher;  Mr.  Alexander  Hastie, 
"preacher;  Robert  Elphiston,  of  Lapnees;  cap- 
tain John  Henry;  Plitriok  Campbell,  commonly 
called  Black  Patrick;  Patrick  M<Kater,  of 
Incbrennie;  ArcbibaM  M'Leremock,  of  Oab ; 
Iver  M'lver  alias  Campbell,  of  Atshness ;  — — - 

Campbell,  of  Eamathen ;' Campbell^  of 

•Kildaf  en ;  ->— -  Ker,  of  Kerslandi  youoffer ; 
John  Campbell,  of  Biaigacbie;  Kt  Cam|3idT, 
fcis  brother;  Dugal  Mactarisb,  of  Danardrie; 
Alex.  Hacarter,  captain  of  the  farte  Aigyle. 
'  **  There  is  nothing  of  probation  against  t  hose 
persons  in  the  Renters ;  but  they  are  remitted 
to  the  assize*  who  nring  tbem  in  as  being  giiilty 
In  the  rebellioo  with  tbe  earlof  Ai^yle,  and  ^e 
Lords  sentenced  them  to  be  execnled  and  de* 
ineaned  as  traitors  when  apprehended  in?  com- 
ttionf^rm. 

^  Jan.  18th.  Ihmean  CampMI,  of  Alleii- 
mig,  younger,  confossetb  bis  aocesdon  to  tbe 
late  earl  of  Argyie's  rebelliott,  casts  himself 
upon  the  king's  mercy.  He,  with  bis  fotber 
Colin  Cam|ibell,  of  Alhngreig,  are  sentenced  to 

&  executed  July  9,  at  the  Cross  of  Edinborgbf 
;  remissions  were  got  by  that  time.  -  And  Do- 
eember  7,  Campbell,  of  Balaane;  Campbell, 
tif0iiia|  CanpbcUi  efBa^[dlia  %  MaciiiciikMt» 


Robert  Elpbmstone,   off 
captain  John  Hen- 


Browue  \  ■ 

Lapness;  captain 

drv,   in   Borroustounes ;    Patrick   Campbell 

called  Blaek  Patrick,  sone  to  Mr.  John  Camp- 

■"   ■    ■-    .■.'■«..'■  11— — ■  ^. 

of  Bamageid ;  Madaoblan,  of  Donad ;  Camp- 
belt,  of  Blairiii>tibbeit,  were  sentenceiMo  be 
executed  and  demeaned,  &c.  in  common  form. 
This  is  all  I  meet  with  as  to  tbe  gentlemen 
eonoeraed  with  Argyle  thki  year :  we  shall 
meet  with  some  more  next  year ;  it  was  their 
estates  now  tb^  were  seeking  for  nam  than 
their  Mood.*'    S  Wadiww,  d8f . 

T  hafe  not  obserred  that  tbeaa  prooeediflga 
are  mentkined  by  Bamet  (ate,  indeed,  was 
upon  tbe  coolinent  of  Burupe  when4hc^  oa- 
corred)  or  byMr.  Laings  yet  several  parti* 
cahua  in  these  proeeediugs,  highly  iHiistrata 
tbe  character  as  to  state  proseeutions,  of  kifie 
James  the  7th's  goremment  in  Scotland ;  aai 
«f  tbe  panaels  included  in  tlie  dittay  of  this  first 
ease,  some  were  absent,  and  some  were  dead ; 
ef  some  the  abodes,  -of  s6me  tbe  Christimi 
names,  and  of  some  the  surnames  are  emitted. 
And  the  prooeedings  agaaiBt  tbe  Campbella,  ef 
Allnagreig,  exhibit  a  mostremarkablespeetacle, 
a  prosecution  to  oonvictiott.  on  tbe  part  of  tbe 
crown,  of  two  persons  chmed  witn  rebellioa, 
who  were  tried  within  a  fortai|»ht  after  the 
crown  had  had  tbe  benefit  of  their  testimony 
for  tbe  cottvictleo  of  others  who  were  chaigefi 
to  be  their  asaocintes,  and  who  it  sboaM  seem 
were  their  neighbours,  their  friends,  and  their 
vehums. 

Jn  tbe  first  act  of  tbe  second  sessioa  4>f  the 
first  (and  only)  pariiaetent  of  kmg  James  tbe 
7th,  1686,  (Act'of  Dissolution  of  ttie  Lan<li  of 
Cesnock  and  Duchal) ;  and  alao  ih  tbe  ninth 
act  of  tbe  same  sestton  (Actof  Anoescation  of 
the  Baronies  of  Muirball  and  Melfort  to  the 
crown)  it  appears  that  James  had  (March  19tb, 
1686)  granted  to  Melfoit  the  lands  of  sir  Don^ 
can  Camfibell  and  other  nanneki  named  in  tbia 
first  dktay ;  and  alao  of  Colin  Campbell,  oMer, 
of  Allengit%,  and  Duncan  Campbell,  younger, 
thereof, ««  which  fell  in  bis  majesty's  hands  by 
the  forfeiture  of  tbe  forenamed  persons."  Tbe 
unsparing  rapacity  of  tbe  court  devoured  at  • 
once  the  jackall.and  bis  prey. 

Bee,  also,  Act  18,  of  tbe  second  aesnon  of 
tbe  first  (and  only) 


and  queen  Mary,  a.  n.  1690 :  /  A<A  resoinditt|r 
*  the  Forftitures  and  Pmea  past  since  1665.'  ^ 


Campbell,  who  was  produced  as  a 
witness  on  the  part  of  the  crown,  upon  the 
trial  of  Campbell,  of  Oab,  and  others,  wis,  it 
appears,  at  that  time  himself  under  bontence  ot* 
death.  In  the  act  rescinding  tbe  forfeitom  of 
Fletcher  of  Saltoon  (chap.  16,  of  king  Williana 
and  queen  Mary'a  first  fuirliament)  one  of  the 
groqnds  cf  reversing  the  judgment  of  Mr.  FleC^ 
cber  .is  stated  to  be,  that  tbe  witness  against 
him  was  under  the  terror  of  death,  and  tempr 
tation  pf  a  remission  as  standing  cliarged  wiik 
and  piiaoner  for  the  anno  alleged  tnimes,  and 
not  pudoned  till  be  JiMi  deponad  in  aeart. 
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DoDftJd  Campbell,  of  Betaeb- 
F%irickpf«Anbiiry 


of  luclirioe;  Arcbibtlil  M'lUenMch,  of 
Oatter ;  AWandn*  Forrester,  of  Koockrpocb- 
he^ ;  lTf>r  M^^er  alias  Campbell,  of  Asknisb ; 
Ibe  deoeaaecl  Dugall  M^Aviah,  of  Diinardrie  ;^ 
Alexander  CampbeU,  of  Cimtchan;  the  de- 
ceased Duflpall  Campbell,  of  AocblCf«arlie ;  — 

offMielreniocii,  Neill  CaiD|ibdl,of  En- 

nachaa;    Colliiie  Campbell,  of  AUao^^ig^, 
dder ;   Aicfaibald  Campbdl,  loiie  to  Mr.  Jobn 

Campbell ;  Jobn  Campbell,  of  Kildalvie ; 

Kerr,  ofKerslaiid,  yoiinger;  JohnNibbet;  — 
*  Fleming;  ■  Jobn  JameMoe, 

•in  Boiffoiraloanes ;   Arobibald  Campbell,  off 
Ancbtermore ;  John  Campbell,  of  Dargacbie ; 
Robert,  Donald,  Archibald  and  Hufj^b  Camp- 
bells, bis  breClmn ;  Alexander  M*Artbnr,  cap- 
tain to  4be  faOe  Argyle ;  Jobn  Gibsone,  son  to 
Andrew   Gibeone,  mercband,  in    Olasgfow  ; 
Donald  M^llvomock,  off  Ardmacbreck  ;*  make 
«nd  mentione,  Tbat  where  notwithstanding  be 
tbe  eommon  law,  laws  and  acts  off  parliament 
off  Ihia  bis  majestie's  kingdome,  and  constant 
Aracii^  thereof,  partknlarlie  be  tbe  thifd  act 
first  parliament  and  threttie  sevent  ad  second 
parliament  of  king  James  tbe  first,  and  be  tbe 
jburleintb  act,  sixt  parliament  and  fourtie  nynt 
•ottwelnparliamdit  kmg  James  tbe  second, 
'  n ynlie  aefent  act  sevent  parliament  kmg  James 
ibe  fy  tb,  and  ane  hundred  and  fomlie  foort  act 
twelt  parliament  king  James  the  sixt,  and  tyftb 
act  first  SeisMme  first  parliament  king  Cbarlea 
the  aecond,  tbe  >7*aiiu[  of  bis  roijiestie's  sub- 
jects, or  any  nuoiber  off  them,  tbe  jovneing  and 
nssemUbng  loieetber  in  arroca,  without  and 
«ontmry.to  bis  majestie's  comand,  wanand, 
«nd  anthoritie,  and  tbe  abaitteing,  reoepting, 
•«ssisteing,.  intefcomoning,  and^  keeping  cor- 
nmondence  with  such  rmUs,sttpplieiog  them 
witb  red,  help  or  coimciU,  or  giveing  them 
any  relief  or  comfort,  or  the  not  searching  lor 
or  not  apprebeodiog  of  tbeni,or  notexpeUing' 
them  furtb  off  tbe  coontrey,  or  not  gifing 
tymeous  intelligeoce  off  tbem  lo  that  effect, 
are  most  detest^e,  horrid,  heynous,  and  abo- 
minable  crymes  off  rebellione,  treasone,  and 
lese  nm^iestie,  and  art  punishable  by  ferfaultnre 
off  ^fe,  lands,  and  goods ;  and  be  the  eleventh 
act   first   sessiooe    second    parliament   king 
Charles  tbe  second,  it  is  statute  and  ordained, 
4bat  10  t  jrme  coming  4n  all  eases  of  treasonable 
rysetng  in  armea,  and  open  and  manifest  r«- 
Mlkme,  against  bis  majcotie,  bis  advocat  Air 
the  ty me  may,  and  ought  to  insist  asainst,  and 
prosecute  such  persons  as  he  shall  oe  ordered 
be  his  majestic  or  bis  privie  ooundll  to  persoe; 
and  iff  they  be  cited  and  doe  net  compear,  the 
justioeg,  oetwithstaniUng  of  ther  absences,  may 
nad  ought  to  proceed  to  consider  and  give  ther 
interlocutor  upon  tbe  lybell,  andiff  it  be  Ibund 

*  The  same  names  appear  in  diffeMntpbuses 
lo  be  differently  spelled  in  tbe  originals. 
It  is  not  always  easy  to  decypber  tbe  HS. 
Where  blank  spaces  appear  in  this  text  they 
•ocar  in  the  origioili. 


relivaBttoadnitttbeaaaBentotbe  kaofwlfdga 
off  ane  assise,  and  upon  tbe  verdici  of  tbe  ia- 
ouest  Qpding  tbe  samen  to  be  piovine,  the 
doom  and  sentence  of  forftuHure  ought  to  pro- 
ceed, and  be  given  and  pronounced  in  tbe  same 
manner  as  iff  tbe  peraons  accused  hado  com- 
peired  and  were  present:  Nevertbetese,  it  is  of 
veritie,  tbat  the  saida  sir  Duncan  CampbeU, 
Archibald  Campbell,  and  baill  remnnenl  per* 
sons  defenders,  shadKeing  off  all  lear  of  God, 
respect  and  regaird  to  his  majestie's  nutboritie 
and  laws,  have  presumed  to  comitle  and  ars 
guiltie^off  tbe  saids  crymea  in  sua  farr  as  ther 
being  in  tbe  year  1683  years,  ane -hellish  and 
damnable  plott  and  coonirade  entered  into 
by  the  late  carles  of  ShaAsherry,  Eases,  Ar* 
gyll,  and  other  rebells,  subjects  of  this  his 
majestie's  kmgdomes  of  Scotland  and  England, 
for  killiog  and  murdering,  at  leaai  seazing 
upon  bb  majestie's  sacred  persona  and  hia 
royall  brother,  our  Isite  gracimia  aovoraigne 
king  Charles  the  second,  imd  for  raisetng  open 
warr  and  rebellion  in  both  kingdooies,  «id  lor- 
furnishing  men,  money,  ships,  and  armes  to 
tbe  laite  carlo  of  Aigyle,  lor  tbat  eflbet,  and 
accordingly  tbe  saidlaite  earle  of  Argvlc,  and 
aeverall  otKers,  rt* beUs  and  traitors  with  tbem, 
did  most  treaaonablio  imade  this  bis  mapsstie's 
kingdome  witb  men,  shine,  armea,  and  amoni- 
tione,  and  landed  with  tbem  in  the  west  high- 
lands off  Scotland,  upon  the  day  of 
May  last;  and  no  sooner  bade  they  landed 
then  tbe  baill  remanent  persons  defenders  ress 
and  joyned  in  open  armea  and  rebellione  witb 
them,  and  dkl  convocat  and  gather  together 
bis  msjestie's  leklges  to  tbe  number  off 

tboiKanda,  within    tbe  shyrea  of  Aigylle 
Tarbat  bighlanda,  and  isles  therabout,  against 
bin  m^estie  and  hie  aotboritie,  did  isaue  forth 
trvaioniblo  fruclamationa  and  declarations,  did 
take  in  and  maintaine  forte,  strengths,  and  gar- 
lisons  against  bis  majestic  and  bis  forces,  did 
rdbb  andplunder  the  gooda  and  booss  of  his  ma- 
jestie's good  subjects,  randevouzed  and  exer- 
cised themselves,  did  acoutt  furtb,  kill  and 
murder  severalls  off  his  mayekie's  good  sub* 
jects,  and  did  continew  in  open  and  avoued 
rebellion  against  hia  majestic  and  his  autboritie, 
comittiog  all  acts  of  bostibtie  and  high  tree- 
aooe,  untill  at  lentb  they  were  disaipat  and 
defeate ;   and  the  saids  baill  fomamed  pcraooa 
did  most  treasonablie  harbour,  recept,  mler- 
comon,  converse,  and  correspond  witb,  and  did 
abaite,  assist,  suplie,  gave  help,  ridd,  caoncill, 
meatt  and  drink,  releifle  and  conibrt  lo  tbe 
aside  laita  earl  off  Argy  le,  sir  John  Cochran,  off 
Ocbiltrie;    air  Patrick  Hume,  of  Polwart; 
Denhdme,  off  WestsheiUs ;  and  others,  forfiuiH 
and  declared  traitors,  in  company  with  bim  in 
the  said  mooeth  of  May  and  June  iMtt  witUn 
the  saids  western  bigfamnds  and,  ndea  did  i)ot 
exact  dilligence  in  aearching  and  apprehending 
of  them,  mid  expelling  tbem  forth  of  the  cooa* 
trey,  nor  gave  not  tymeoua  notice  nor  intelli- 
gcnoo  to  our  minystcn  and  officers  for  diat 
efiect.   Throw  the  doeing  and  committing 
Wberaof,  «r  aiM  or  oth^  ofthe  aaidi  d«ds  the 
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saiib  Mr  Doocan  Campbdl  ud  AwhilMld 
Campbell,  mad  baill  renumant  peraoM  abore 
named,  bafe  oomiUed  the  crymea  aod  paioca 
of  high  treaaone,  rebeUMwe,  and  leaae  ma* 
jeatie,  and  ar  acton  airt  and  pairt  Iheroff,  whieb 
beinjf  foomi  by  aoe  aasyie,  they  ought  to  be 
puniebcd  with  lyte,  1and%  and  gooda,  to  the 
terror  and  czaaple  off  othera  to  committ  the 
lyke  heirefter. 

Hb  MajulWt  Advocai  produced  the  criminal 
letters,  with  the  executions  theroff,  duly  exe- 
cute and  indorsit  against  the  saids  defenders, 
and  the  nearest  of  kine  of  such  of  them  as  ar 
dead,  by  a  purseTant  and  trumpeter,  with  die- 
pla^red  coat,  sound  of  trumpeic,  oppen  procU- 
matione,  and  useing  other  sollemnities  necessar ; 
corapeired  lykwayes  Patrick  Wilsone  Carrick 
piirsevaot  executor  of  the  saids  letters  with 
William  Uoome  purser  ant  and  Alex- 

ander M*Naughtoune,  ind waller  in  Edinburgh ; 
Oeorg  Colle  Chapman,  iu  Leith ;  James  Kelk>, 
indwaller,  in  Edinburgh ;  James  Leith,  coach- 
loaa,  younger;  and  John  Good willie,trom- 
pettsr,  bis  witness,  and  being  solemnlie  sworne 
in  prtcenoe  of  the  justices  and  aasyse  roade  &ith 
QpOQ  the  truth  and  veritie  off  the  samen  in  all 
poynte. 

Hia  MajntUU  Jdtfoeat  lykways  produced 
ane  act  of  bia  majestieHi  pri? le  couucill  for  per- 
sewing  the  persons  lybelled,  wheroff the  ten- 
ner follows : 

EomavRoe,  Sipttmher  \  1,  1685. 

Hie  Lords  of  the  comitte  of  his  m^ie8- 
tie'a  pri  vie  couocill  for  publlct  affairs,  doe 
heirby  give  order  and  warrand  to  bis  ma- 
jesties adrocat  tor  processing  befor  the  ius- 
lices,    sir   Duncan    Campbell,    off  Auchin- 

Kreck ;  ■    ■  Campbell,  off  Barbreck ; 

— -Campbell,  of  Knap ;  and  all  other  persons 
who  ar  informed  to  have  been  engadged  with 
Argyle  in  the  laite  rebellione,  betbr  the  h>rd 
justice  ^enerall,  justice  clerk,  and  remanent 
commissioners  of  justiciarie,  upon  the  head  off 
treasone  and  rebellione,  and  previously  to  exa- 
mine witnesses  thereauent  befor  the  saids 
lords  confbrme  to  bis  majesties  letter.  Ex- 
tracted by  me.  Afic  StAtcribUur, 

CoLUNB  jH'Ketizie,  CI.  St.  Cjon. 

The  baill  persona  insisted  against  by  bis  ma- 
jcstie*8  advooate^rimo  toco^  ffor  ther  forfiiul- 
tureat  this  dyett  fiollow :  sir  Duncan  Campbell, 
off  Aucbinbreck  ;  Donald  Campbell,  off  Bar- 
breck; Mr.  Archibald  Campbell,  aoa  to  the 
lord  Netll  Campbell ;  John  Campbell,  younger, 
off  Mdfbrt;  John  Cambell,  of  Knap;  Mr. 
Alexander  Campbell,  adrocat;  Dugall  Cam- 
bell,  off  Kilberry,  younger;  Alexander 
M'MiUan,  off  Dmmoir ;  DonaM  McNeill,  of 
Creir;  Duncan  Campbell,  off  Carridell ;  Alex- 
under  Campbell,  off  Oatter ;  Miyor  ■' 
Henrysone;  captaine  John  Foulertoune ;  Mr. 
Georg  Wishart,  preacher ;  klr.  Alexander 
Heastie ;  Robert  Elphingatoaue,  off  Lapnea ; 
captaine  John  Heavy ;  PMrick  Campbell,  sooe 
to  Mr.  ,loba  CanpMl,  called  Black  Pauidc; 


Patrick  M«Artbor»  off  Incftmrn,  Jdra  W  B- 
bemock,  of  Oab,  Irer  M«I?er  alias  Campbell, 
off  Aakniah  ;  Dugall  M'Tariafa,  off  Dunaidxe ; 
'NsiU  Campbell,  off  Evnareban;  ' 

Campbell,   of  KiUdavin; Kerr,  off 

Koraiaadyjronnger;-*— — -•Fleymeing;  John 
Jamaaooa,  in  Bamwatounea ;  John  Campbell, 
off  Damahie ;  Robert  Campbell,  bki  brouicr; 
AlexaniMT  M'Arthur,  captaine  to  the  late  Ar- 
gyle ;  John  Roger,  guner,  aometyme  in  Bor* 
rowstounea;  and  mdter  Brown.  Bia  ma- 
jestie's  advocat  dedarea  be  inaists  agaiost  the 
fbmamed  persons  for  their  being  in  rebelUone 
with  the  late  Aigy  te  in  manor  mentioned  in  their 
dittay.  AndtbesaidahaiUfomamedperMma,  aa 
also  Mr.  Thomas  Forrester,  minister ;  Jobu 
Guthrie,  Alexander  Campbell,  off  Sonoachan; 
John  N iabitt ;  and  Donald  M*Ilvemick,  of  Ard- 
mabrick ;  being  oft  ty  mes  called  to  bare  com- 
peired  befor  the  saids  lords  this  day  and  placa 
in  the  hour  of  cauae,  to  have  underly  en  the  lair 
for  the  treason  above  speciGed,  mentioned  in  ' 
ther  dittay,  aa  they  who  wer  lawfuUie  for 
that  effect  hiwfull  tyme  of  day  bidden,  and 
they  nor  non  of  them  compeired.  The  kirda  jua« 
tioe  gencfail  and  jtittice  dark,  and  remanent 
commissioners  ot  iusticiarie,  therfor  be  thif 
mouth  of  John  M'Kenzie,  mscer  to  the  court, 
decerned  and  adjudged  the  baill  fomamed  per- 
aons  to  be  ootlyes  and  fugitives  from  his  ma- 
jestie's  lawes,  and  ordained  them  to  be  pnt  to 
the  home,  and  all  ther  moveable  goons  and 
gear  to  be  eacheat  and  inbrought  to  his  ma- 
jestie's  use,  fortlier  contempt  and  diaobedieooec 
which  was  pronounced  lor  dooCne. 

IirrERLOQurroR. 
The  Lords,  couforme  to  the  tenor'off  the  fbr« 
said  elevent  act,  flrst  sessione,  second  parlia^ 
ment  king  Charles  the  Second,  did  proceed  to 
consider  and  give  ther  Interlocutor  upon  the 
lybel  against  the  persons  insisted  againat, 
wheroff  the  tenor  ilbilowes: — The  Lords  Jus- 
tice Generall,  Justice  Clerk,  and  Commissiott- 
ers  off  Jostidarie,  hareiog  conaidered  the  ly- 
hell  persewed  by  his  majeatie's  adrCcat  agamst 
the  persons  above  named,  with  hia  miyestie^a 
adrocatea  declaration,  wberby  he  restricts  the 
lybell  in  ther  being  in  the  rabelUone  with  the 
late  Ai|ryle  relirant,  and  remitta  the  aamea  to 
the  knowledge  of  ane  Aasyse. 

ASSISA. 

Sir  Wm.  Hop,  off  Grantoun  ; 
Francia  Rosa,  off  Auebkiaam  ; 
Robert  Hepbume,  off  Barfoord ; 
John  Skeen,  off  Uallyatrds ; 
Alexander  Ueoryaone,  off  Newba? in  ;    , 
Sir  Wm.  Moray,  of  r^awtoone  ; 
Sir  ^ofan  Ramaay,  off  WhytbiU ; 
Sir  Jaa.  Ritobardaoue,  off  Smittouae^ 
Waller  Scot,  of  Lethan ; 
Davkl  Hepbume,  of  Randefoord ; 
Patrick  Skirvina,  of  St.  Kaithcma; 
Jamea  Kerr,  Barber ; 
John  Lindaay,  Merlcband  ; 
William  Browae,  Baxter; 
James  Bidnrtouiie}  Wii|^ 


-^Vb^  AtM^  iMvfttta  tifuiji0|  no 
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6>fr  BfjpUilBiiWy  off I^tpMB {  cAptoln^i^ooil  aeory , 
Pdlviclt  OwbwH)  4MMd  Bndc  PfltoicB,  lotte  to 
Mr.  JohB  GMopMI;  PMrick  M'Amm,  off 
tacbmiy ;  Iver  11*1? or,  oUias  CowpMl,  off 
AoImM ;  DmH  M^Ainb,  off  Dvnardrie; 
Ndfl  OuDpbeD,  off  Etrntdmn  ;   John  Camp- 

Ml  of  KiMolmoo; &err,  off  KoTshiid, 

Yoonger;  Mm  CMMpbdl,  off  Borgashic ;  Ro- 
bert Conriiey,  hio  brother;  $am  AlenoAr 
M'ArtwrCy  coptoine  to  the  kite  Aigyie ;  oH  iff 
them  in  armes,  with  ArcbboM  fote  eotle  of  Af- 
ffyle,  ood  with  the  rest  off  the  robdlo,  at  Tv- 
Mt ;  ond  ott  aerenll  other  plaoes,  ia  the  wcil 
highlands, the  tyofie  labelled;  depones  Alei- 
ander  M'Artur  was  captaino  off  the  eastell  ef 
Alhmgreig,  which  Aigyfe  keopt  oot  against  the 
king,  catua  iecurkiUe  £poaoiDly  acienti«3i  ^ 
sawe  as  ho  heir  deponed ;  and  this  is  the  tnitk 
as  bo  shall  answer  to  God. 

Sic  St^ribUuTj       CotLiN  Cambell. 
LmuTBOow,  I.  P.  D.  Com. 


MnjnUe*  Advoctde  ibr  pnbilioM  nfl- 
iluoed  tbo  wittnessesy  oAor  dfcponmg»  who  wor 
all  lawfoUio  swoivo,  pocged  off  inalioo,  prqn^ 
.^«flO»  iU^  wiy»  hatnd»  and  fMPtiall  «oMoitt»  thojr 
•nvotosof: 

DnNron  CdmpbeU^  younger,  ^  Allffiagreig, 
«fffeil  twentie-eight  yean,  or  tberby,  married, 
jniivgod  and  swome,  ^epobs.  That  ho  did  see 
iir  Dunean  Campbell,  olF  Aochbhrock,  in  com- 
ity with  Archibald  taite  earle  off  Argylo,  and 
Offtb  tbo  other  rebelb,  in  Suae  last ;  and  that 
be  did  see  him  in  armes,  aod  paiticniarile  at 
Torfkit,  and  the  eastlo  of  Altangrdg ;  depons 
flkat  he  did  see  Donald  Campbell,  off  Barbreck, 
<n  ODmpany  with  the  saids  rebells,  in  armes  at 
^rbat;  depones  be  saw  Hr.  Arcbbatd  Camp- 
lioli,  sone  to  the  lord  Neill  Campbell,  armed 
With  a  sword,  with  the  rebelts  at  Tarbat,  and 
that  lie  did  see  John  Campbell,  vounger^  off 
Jlelfbrt,  in  Oompany  with  ttie  rebells,  and  lyk- 

^ways  sawe Campbell,  of  Knap,  in  oom- 

^ny  with  the  rebells,  in  .armes  at  the  place ; 
dqiones,  be  saw  DIr.  Alexander  Campbell,  ad- 
vocat,  in  company  with  tbo  rebells,  in  armes  at 
Tarbat;  depones  bo  saw  DugaU  Cambell,  of 
ILillberrv ;  Alexander  McMillan,  off  Ounmoir ; 
^nald  n'NeUI,  of  Creif ;  Duncan  Campbell, 
Off  Carridell ;  Alexander  Campbell,  of  Ottar ; 
Captaine  'John  Foulertonne ;  Ktibert  Elphins- 
tonne,  of  Lapnes ;  Pattrick  Campbell,  called 
ttlaek  Patrick,  sone  to  Mr.  John  Campbell ; 
John  M«Artnk«,  of  Indhrenie ;  Archibald  M*]l- 
vemoch,  of  Oab ;  iver  M'lrer,  allias  Camp- 
bell, off  Aishnoiidi ;  Dugall  M^Avish,  Off  Dm- 

aoidno ;   Neill  CambeU,  off  Eomichan ; 

Canpbell,  off  RiUderm ; Ker,  of  Ken- 

wold,  younger;  John  Campbell,  off  Datga- 
ibie;  aod  Robert  Cam|>bea,  bis  brolbor; 
Aktaador  M*Artore,  captaioo  to  tho  laHe  Ar* 
gyla ;  ail  off  thorn  in  oonmany  with  tbo  lata 
Argyte,  and  tho  other  raboils,  in  armes,  in  Jnno 
last,  in  tbo  West  Higbisnds;  particniarlic  somo 
off  thooB  he  sawe  at  Tubat,  and  tho  rest  off 
tbon  with  AHangiOig,  couao  oolef ;  for  be  was 
Mosent  and  saw  wlmt  be  das  deponed,  and 
ihia  ia  the  truth  ao  he  shall  answer  to  God ; 
depones  he  knowos  the  hailli  persons  abofo 
named.'      (Signed)    Doncan  Campbell. 

LwuTHGOw,  I.  P.  D.  Com. 

Daiiean  CsslpMf,  elder,  off  AHangreig,  aged 
years,  or  tberby,  marled,  jiurged  and 
awome,  depones  that  he  sawe  sir  Dnncan  Camp- 
bell, off  Aoebhibreck;  DonaM  Cambell,  off 
Baihreck;  Mr.  Archibald  Cambell,  sone  to  the 
bird  Neill  Cambell;  John  Campbell,  younger, 
off  MeUbrt;  John  CambeU,  of  Knaps  Mr. 
Alexander  Cambell,  advocat;  Doncan  Camp- 
bell, of  Kilberry,  yonnger ;  Alexander  M*Md- 
]an»  off'  Drumou-;  Donald  McNeill,  off 
Crier ;  Dnncan  CapspbeH,  of  Carridell ;  Alex- 
ander Campbell  off  Oatter ;  Major  »  ■ 
Heniyaono;  oaplame  John  FonlefOoono;  Mr. 
Ooaig  Wishart  i  MrwIkSMidcr  HnMo  { Roboit 


ArekiaU  M'GibUm,  in  Cowall,  in  6l«o* 
dewell  parbch,  aged  46  yoara,  or  tberbf, 
maryed,  purged,  sworn ;  depoos  he  did  sec  nr 
Dnncan  Campbell,  off  Atfcninbrock  ;  DooaM 
CambeU,  of  Barbreck ;  Mr.  ArchbnM  Camp- 
bell,  sone  to  the  lord  Neill  Campbell ;  Jobs 
Campbell,  younger,  off  Melfort ;  ■  Cam- 

beU, of  Knap ;  Mr.  Alexander  Campbell,  ad- 
vocat ;  Dugall Caro|»bell,  off  Kilberry, younger; 
Alexander  McMillan,  off  Dnimmoir ;  DooaU 
M'NeiU,  off  Crier;  Duncan  Cainpbell,  of  Car- 
ridell ;  Alexander  Campbell,  off  Oater ;  Major 

Henr^sone;    Foulertoune,  who  waa  a 

captame;  Mr.  AMaoder  Haistie;  Patrick 
Cambell  called  Black  Patrick,  sone  to  Mr. 
John  Campbell ;  Patrick  M'Arture,  off  incbre- 
nie;  Archbald  M'llvemock,  off  Oab;  Iver 
M'lfor,  allias  Campbell,  off  Ashnish;  Dugill 
M*Af  ish,  off  Dunardrie }  Neill  Campbell,  off 
Eunachan;  John  Cambell,  off  KlUdalriDe; 
John  Campbell  off  Daigasbie ;  Robert  Csm- 
bell,  his  brother;  all  of  them  in  eompanj 
with  Archibald  laite  earle  of  Argyle,  and  otbtf 
rebells,  in  armes  in  Glendewill,  in  Cowall,  io 
June  ^ist ;  and  this  is  the  truth,  aa  he  shaA 
answer  to  God.  AacaisALn  M^Gjbbon. 

LiNUTBoow,  I.  P.  D.  Com.' 

• 

William  iS^Jasme,  oeaman,  in  Borrow- 
stoones,  aged  anghtein  jtteteSf  vnmaried, 
purged  and  swome ;  depoos,  that  he  came  of  er 
m  the  ship  called  the  Anna,  with  the  late  car)e 
off  Aigyle,  and  the  other  rebells  in  his  oooi- 
pany,  and  that  ther  came  ainngsl  with  them 
m  the  ship  captaino  John  Htmy,  who  w«l 
mate  to  the  shine;  Mr.  Oesfg  Wtthaif, 
sone  to  Mr.  William  Wishart,  minsler,  tt 
Kinneill ;  Mr.  Alexander  Haistie,  a  preacher  j 
Major—- ^  Heniysono;  John  Rodger, some- 
tyme  in  BmrousUMines ;  Walter  Browne, 
oonper,  in  Kincardin,  on  Iho  north  sjde  off 
Forth;  John  Jamesone,  in  Borrouatoooes, 
whom  he  thinks  dkl  dwdl  In  the  fcrrie,  and 

•  In  pnescote  OonnoMiM^CkwviiwM^ 
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vbcD  Aiff te  hm^  Mm  off  Uicm  UmiM  i«lb 
him  to  Mire  him  by  Uoil,  una  the  reflit  kficpwf 
tbe  thips ;  and  Chit  is  the  truth,  m  he  shall  an* 
awer  to  God  causfl.  ^ 

Sic  SubicribUur^     Wiuuw  SrEvonfroHB. 
LiNunnow,  I,  P.  JP^Com. 

ArchhaUt  CamphtU^  off  Dana,  aged  99  ycafs^ 
ortherby,  maryed,  poi^  and  sworn,  depones 
he  did  see  sir  Dunean  Campbell,  off  Auchin- 
hreck;  Donald  Campbell,  im  Barbcec^ ;  Mr. 
Archilisld  Campbell,  aooe  to  tbe  lord  Neill  Cam- 
bell;  John  Campbell,  younger,  off;Melfoft ;  John 
Campbell,  offKnan;  Mr.  Alexander  Campbell^ 
adrocat;  Duffall  Campbdl,  of  Kilberry,  yr. ; 
Alexander  McMillan,  off  Dmmoir;  DonakI 
M*Neiil,  off  Crier :  Duncan  Campbell,  off 
Carridell :  Alexander  Campbell,  off^  Oatter ; 
Major  Hennrsone;  captaioe  JobnFoalertoune ; 
Robert  Elpbingstoone,  off  Lapnes ;  Patrick 
Cambdl  called  Black  Patrick,  sone  to  Mr. 
John  Campbell ;  M^Artor,  off  Inckrenie ; 
Alexander  5l<II?emock,  off Oab ;  Ivor  M«Irer 
alias  Campbell,  off  Arsboish ;  Dunn  M«Avish, 
off  Dnnardrie  ;  Neill  .Cambell,  off  Eunachan  ; 
John  Campbell,  off  Rilldalfine ;  John  Camp- 
bell, off  Dargashie;  Robert  Campbell,  his 
brother  >  and.  Alexander  H'Arture,  equine  off 
Allangreig,  nnder  Argyle ;  and  all  oflr  them  in 
armea  with  the  laite  Argyle,  and  the  other 
rebells,  att  Tarbatt  and  all  the  way  they  went 
in  June  last ;  arid  this  is  the  truth  as  he  shall 
answer  to  Gorl. 

^  SuHcribitur,  Abchbau)  Cambcll. 

LoiUTBOow,  I.  P.  D.  Com. 

Angus  Af<  Jiwr,  in  ,  in  Glasrie  pariah, 

aged  fbunie  yean,  w  therby,  married,  purged 
wmd  sworne,  depones,  he  did  see  M^or  Hen- 
ryaone  in  oompanjjr  ^th  therebells,  in  June  last, 
in  Argyle  shyre,  in  Cowall,  inarmes,  on  horse 
hack  ;  and  this  is^he  truth,  as  he  sImiII  answer 
to  God;  Depones  he  caofkotwreitt 

Sic  SubterMur^ 

LiNuriMow,  I.  P.  D.  Com. 

DugallJi1}Gibbont  in  Killmichael,  in  Cowan, 
aged  35  yeares,  unmarried,  purged  and  swome, 
de|M>neB  he  did  see  captaine  John  .  Henry  sone, 
in  armes  with  Argyle,  and  the  other rebells,  att 
Garloch-head,  and  all  allongs  with  the  rebells 
inJne  tost,  and  lykewayes  that  he  did  see 
major  John  Henrysone  in  armes  with  the  said 
reMIs  all  allonga ;  and  also  he  dkl  sea  cap- 
tame  ..-^FoiiUvtouiie,  and  ■  ■  Camnbeh, 
off  KilMal^iBe,  all  alloogat  in  armes  with  the 
aaida  rabella  in  June  last ;  and  this  is  the  truth 
aa  be  ahallauawer  to  Odd. 

Sic  St^rihiiurf  Ddoau  M'Gibon  , 

Lmutboow,  1.  p.  D.  Com. 

Efler  leadiQg  and  adduceing  off  tbe  qlk  pro- 
hatione,  the  lords  ordaines  Uie  assyseto  inclose, 

and  retumejtherTerdicttoiiMCTOW  at  two  o'clock 
in  the  eftemoone. 

The  Lords  hareing  considered  the  sererall 

acts  of  ooondll  produced  in  fiirours  of  Collin 

CampbtUyOff  Blairintibert ;  Duncan  Campbdl, 

hisiMi ;  ArGhih«U  GimpbdU  off  Dana ;  Air 
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tthibtlf  €k(»|dKi»,iif  AwahUoMir;  AmMiaMf 
Campbell  brother  |o  Dargashie,  dewgoed  in. 
the  act  of  council!  i»  Auchiobicck  ;  Donald 
Campbell,  'also  brother  to  Dargnabie,  d». 
signed  in.  the  set  off  ooundU  in  Btfoudavin  ; 
with  ane  act  off  the  Lei? Isnea*  court  of  Ai^y II 
andTarbat,  relaleiog  to  aae  aetoffcouaoiM  ia 
favoufa  off  Hugh  Campbell,  a«e  other  brother 
off  DaiipfasbieB,  designed  in  tl^  fbrenid  act  Ia. 
Airdtansn,  upon  the  clearing  off  q.Mk  desigoa^. 
•iooe  ther  wes  wittnirss  swome;  they  lor  the 
canss  and  considerarians  mentioned  in  tbe  said 
acts,  with  consent  off  his  majesties  advocat  ex- 
cuses ther  absence,  and  coutinew  tbe   dyet 
against  Hugh  Campbell  till  tbe  twelt  instant, 
and  against  the  haill  other  persons  till  the  first 
day  of  February  nixt  to  oone.  And  also,  with 
consent  off  his  mattes  advqpat,  continews  the 
dyett  against  Donald  Campbell,  of  Balnabie. 
who  is  anislaman,  and  was  not  okted  either' 
personallie  or  at  his  dwaUing  house,  and  againsi 
whom  ther  is  no. sufficient  probatione,  tillthe^ 
said  first  day  of  February  nixt  to  come,  and  e3c* 
cuses  his  araence. 

The  Lords  continewes'tbedyet  aa  to  the  for- 
faoltures  off  Mr.  Thomas  Forrester,  minister ; 
John  Guthrie ;  Alexander  Campbell,  off  $0Qa- 
chan  ;  John  Nisbett  and  Donald  M*Ilyemick 
off  Ardmabreck  ;  and  the  deceast  DogsU  Camp' ' 
bell,  off  Auchterharle,  till  Munday  nixt,  and 
lykwayes  Alexander  Forrester,  off  Knoek^ 
reochMg ;  till  the  said  dyet. 

The  said  day  anent  the  criminal  proca  df 
treasonepersewed  at  the  instance  off  sir  Goiv 
M^Kenzie,  off  Roschangh,  his  m8Jestie\ad* 
rocat,  against  the  deceast  Dugell  CaraplieU ; 
designed  off  Aughterharlie,  aodhis  nearer  of 
kine,  for  his  interest,  for  his  being  aoeessorie 
to  or  engaged  in  the  late  vebellione  with  Arch- 
bald  somety  me  earle  of  Argyle,  in  maunar  m^* 
tinned  in  the  dittay,  oompeiraJMl  hia  mi^drtle^f 
[advocate]  for  his  interest  as  persewer  on  the 
one  pairt,  and  on  the  other  pairt  compeired 
Iver  M'lTcr  alliaaCampbdl,  brother  and  near- 
est off  kine  off  tlie  said  defunct,  with  Mr.  CoUia 
M*Kenzie,  adrocat,  hia  procurator,  and  gaye 
in  a  oetitionetoihe  saids  lords,  representing 
and  declareiug  that  his  eldest  brotlier,  Jobii 
Campbell,  was  the  uncontraTerted  heritor  luid 
proprietor  off  the  lauds  off  AuchterharUe,  ex- 
tending to  a  merk  land  holden  off  the  late  Ar« 
gyle,  and  baveiog  laitly  dyed  immediately  be- 
for  the  rebellione,  without  aires  off  bis  owqe 
body,  his  second  brother,  who  is  now  lyke- 
wayes dead,  is  indyted  to  this  dyet,  and  tho' 
peutioner  is  as  nearest  of  kine  citted  for  his  in- 
terest, and  since  the  said  Dugall  his  secoqd 
brother  waa  nether  infeft,  seasit,  nor  in  poa- 
sessione  of  the  said'estaite,  and  that  the  mel- 
lione  followed  imediatly  after  his  eldest  bro- 
there  deceaae»  and  that  he  himaelf,  who  by 
lawe  is  uncontravvrtedlie  to  succeed  lo  hM 
eldest  brother  who  dyed  last.  Test  and  seescd^ 
is  a  kiyal  and  honeat  subject,  and  was  actuallie 
in  hia  oaaiestie's  service,  as  by  a  certifioate» 
under  the  hatad  off  Patiaick  Stewart,  off  Bal-  • 
faM^y  coBWadcr.aff  ih^  j^piiquiaeff  AkHhu 
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lint  raififDeiit,  and  daitod  the  fytb  day  ofiTDe- 
cember  last  was  instnicted,  tberfor  ne  craired 
that  siiioe  tho  hb  said  brother  were  goiltte,  yet 
that  his  forfaaltare  could  produce  nothing  to 
hismajestie,  he  baYeing  nothtiMf  in  bis  persona' 
but  might  tend  to  the  prejudSoe  off  the  peti- 
tioner ane  boneat  and  loyali  subject  That  ther 
]o*pa  would  ordaine  tber  name  to  be  delete  out 
off  the  sumoods  and  sist  all  larder  procedur 
against  him. 

The  lords  justice  generall  and  justice  derk, 
and  commissioners  offjusticiarie,  hareingoon- 
sidersd  the  said  petitiobe  and  disyre  thefof, 
delay  to  gire  answer  tberto,  bu^  remitt  the 
civitl  interest  io  the  judge  ordinar  as  accords. 

January  5,  1687. 

The  persons  who  past  upon  the  Assyse  off 
the  Argyle  heritors>returned  ther  Verdict  in 
jiresenceoffthesaids  lords,  wheroff  the  tenor 
toltowes  : 

The  Assyse  liaTeing  elected  and  chosen  sir 
John  RaiDsay  aboTe  designed  cbancellour, 
they  all  in  on  voice  ffiod  sir  Duncan  Campbell, 
off  Auchinbieck  ;  Donald  Campbell,  off  Bar- 
breck  ;  Mr.  Archibald  Campbell,  aone  to  the 
lord  Neill  Campbell ;  John  Campbell,  younger, 
off-Melfort ;  John  Campbell,  of  Knap;  Mr. 
Alexander  Campbell,  advocat ;  Dui[[ii1l  Camp- 
bell, of  KUIberry  ;  Mr.  Alexander  McMillan,  off 
Dumoir ;  Donald  M'Neill,  off  Crier  ;  Duncan 
CampbeH,  off  Carridell ;  Alexander  Campbell, 

off Oatter ;  major Henrysone ;  captaioe 

John  Foulertoune ;  Mr.  George  Wishart, 
preacher ;  Mr.  Alexander  Heastie ;  Robert  £1- 

Siistonne,  offLapnes;  captaine  John  Henry; 
atrick  Campbell,  sone  to  Mr.  Jolm  Campbell, 
calle<l  Black  Patrick ;  Patrick  M*Artnre,  of 
Inchrenie ;  Archibald  M*Ihrernock,  off  Oah  ; 
Iver  M*Irer  alias  Campbell,  of  Asbnish  ; 
Dogall  M^Avish,  off  Dunardre ;  Neill  Camp- 
bell, offEvnachan; Campbell,  off  Kill- 

dalvine ; Kerr,  off  Kersland,  y'r ;  John 

Campbell,  off  Dargasbie  ;  Robert  Campbell, 
bis  brother  ;  Alexander  M*Arture,  captaine  to 
the  hite  Argyle,  Guiltie  off  the  crymes  off 
treasone  and  rebellione  lybelled  against  them, 
in  respect  tbey  find  the  samen  sufficiently  |iro- 

Tine,    and    lykwajea  ffind Fleymeing, 

John  Jameson,  in  Borrowslounes ;  John 
Rodger,  gunner,  sometY  mo  in  Borrowstonnes  ; 
and  Waller  Browne,  clear  and  innocent,  and 
not  guiltie ;  in  respect  ther  is  not  flompiten.t 
probatione  led  against  them.  In  TerificatioDe 
wherof  this  our  verdict  is  sub'  be  the  for- 
named  sir  John  Ramsay,  cbaacellor,  att  Edin- 
bnirh,  the  fourth  day  off  Janwary,  1686  yeara. 
Se  SubtcribUur,  JoHin  Ramsat,  Ch. 

The  Lords  justice  generall,  justice  derk,  and 
commlaBiooen  off jostidarip,  having  oonsidered 
the  verdict  off  assyse  returned  agamst  the  said 
air  Duncan  Campbell,  off  Aucbtnbreck ;  EKk 
nakl  Campbell,  off  Barbredc ;  Mr.  ArdiibaM 
Campbell,  sone  to  the  lord  Neill  Campbell ; 
John  Campbell,  younger,  off  McUhrt;  John 
CunphfUyoffKoappi  Mr.  Aleaftdcr  Camp- 


fael^advocat;  DugrnV- Campbell,  off  Kilbary, 
jTOui^er;  the  deoeaat  Alexamler  M^BtfUaD, 
off  Dmmoir;  Donakl  McNeill,  off  Crier; 
Duncan  Campbell,  off  Carndeli ;  Alexander 
Cam|ibell.  off  Oater :  major— Henryseae; 
captaine  John  Foi^krtowne ;  roaister  Georg 
Wisbart^reacber ;  maister  Alexander  Haistie ; 
Robert  Elpbingstoune,  of  Lapnea ;  captaioa 
John  Henry  ;  Patrick  Campbell,  sone  to  mtis- 
ter  John  Campbell,  called  Black  Patrick  ^ 
Patrick  M^Arture,  off  Inchrenie;  ArcblaM 
M*Ilvemick,  of  Oab;  Iver  M'lvcr,  alliai 
Campbell,  off  Aahnish;  the  deoeast  Dugall 
M'Avish,  off  Dunanlrie ;  Neill  CampbeU,  oS 
Evnacban ;   >  Campbell,  pff  Kildalria ; 

'  Kerr,  of  Kersland,  3'ounger;  Jolm 

Campbell,  off  Dargasbie  ;  Robert  Campbell, 
his  brother;  and  Alexander  M*cArture,  cap- 
taine to  the  laite  Argvle. 

They  tberfor  be  toe  mouth  off  John  Leslie 
demnater  off  court  discerned  and  adjudf^ed 
the  haill  fomatned  persones  (except  Alexander 
McMillan  and  Dugall  M^Avisb,  who  ar  deaii) 
to  be  execut  to  the  death,  demained  as  tndlon, 
and  to  uoderlye  the  paines  off  treasons  tod 
utter  punishment  anoynted  be  the  lawes  of  this 
realme  when  ever  tbey  shall  be  aprehended,  it 
such  tymes,  places,  and  in  aucb  manor,  as  tbe 
lords  justice  generall,  justice  clerk,  and  csoi- 
intssionera  w  justiciarie,  shall  aooynt,  and 
oitlaioes  their  names,  fame,  n»eroone,  and  bo- 
noure  (and  the  name,  fame,  memorie  and  bo- 
nours  of  the  said  deoeast  Alexander  M'Millaa 
and  Dugall  M'cAvish  who  ar  dead)  Io  be  ex- 
tinct, their  blood  to  be  tainted,  and  ther  ariDfs 
to  be  riven  forth  and  delate  out  off  the  books  off 
armea,  so  that  ther  posterilie  may  never  bare 
place,  nor  be  aUe  beirefler  to  bruik  or  joj-se  any 
hounors,  offices,  titles,  dignhies,  lands,  or  po- 
sessions,  within  this  realme  in  tyme  come ioff, 
and  to  forfault  omitted  and  tint  all  and  sundHs 
ther  lands,  heretages,taeks,  steadings,  roomcf, 
posessiones,  titles,  offices,  goods,  and  gear, 
whatsoroever  pertaiuaing  Io  them,  to  our  sofc- 
raigne  lord,  to  remaine  perpetoallie  with  bis 
majestic  in  propertie.  Which  was  uronuoced 
ffor  doom.  Vrherupon  his  majestieS  advoat 
askit  and  took  instruments. 


CoRU  JusTiciARB,  S.  D.  N.  testa  io  Pretoris 
Burgi  da  Edr.  uodecimo  die  meosis  Jaa- 
wary  1687,  per  nobillem  et  potentem  Co- 
mitem  €ieoirgiumCoikiiiem  die  liolithgow, 
et  honorabifos  vims  Jacobum  Poolv  de 
CoUingtoune  Jiisticisrie;  Clericora  Joauem 
Lockbart  de  Castlehill ;  DavMem  BaHbor 
de  Forrett ;  Rogerum  Hoff  de  Haroarsi ; 
Alexandrum  SeaUnme  de  PittmedOB ;  Pft- 
triciumLyonedeCarss;  Coromissiooarioe 
Justiciarie,  diet .  8.  D.  N.  Regis, 

Curia  lagittiiBe  affiramta. 

lutran* 
Caline  OmpbiU^  9IS  Allaiigiefg,  dder. 
Indidad  and  accused  fibr  the  crymes  of  bigb 
tnaioae  and  rebeilkNiB  ncDt.  Is  w  dktay,  as 
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tbe  sameQ  is  rccordit  apoo  the  ffourth  of  Jan- 
wary  iuatant. 

PerMKT— Sir  Gtorg  M^KetutUf  of  Ros- 
Iwogb,  bis  iMJtslie's  adTOcat 

His  miyestie's  advocat  declaires  be  insists 
against  tbe  paonall  ffbr  joyneing  with  the  late 
earle  of  Arffvle  in  manermeutioDed  in  bis  con- 
lessiooe. 

The  Iprds  fCnds  the  dittay  reVivant  as  the 
aarae  is  foundit  on  his  contiessione,  and  remitts 
the  same  to  the  knowledge  off  an  assyse, 

t   Sir  WQliam  Hope,  of  Orantoone. 

Francis  Ross,  of  Auchtossin. 

Robert  Qepume,'ofBairford. 
'  John  Skeen,  of  Haljrairds. 
^    Alex.  HenderMn,  ot  NewbaTcn. 

Sir  Wm.  Murray,  of  Newtowoe. 

Sir  John  Ramsay,  of  Why  thill. 
*    Walter  Soot,  of  Letharo. 

Barid  Hepburn,  of  Randerstonn. 

Andrew  Ker,  glover. 

Patrick  SkirWne,  of  St  Katbcrina. 

Jamea  Ker^  barber. 

John  Lindsay,  merchand. 

William  Bro\f  ne,  baxter. 

James  Buckertoune,  wrigfat. 

Tbe  Assyse  lawfoUie  sworne ;  no  objeetione 
ia  the  oontrair. 


Majatie^s  Advocat  for  probatione  ad- 
duced the  pannell's  owne  Confessione  and  tbe 
witnewes  efter  named,  wfaeroff  the  tenour  fbl- 
towes: 

EniNBiiRea,  Junmwy  11,^1686. 

In  presence  of  the  jostiees  and  assyse,  Col- 
lin Cambell,  elder,  off  AUangretg,  being  exa- 
mined, confesses.  That  he  ^as  present  with 
tbe  late  earle  of  Argyle  and  the  other  rebells  in 
May  and  June  last,  m  Argyle,  Bnte,  and  Tar- 
bat*  and  sererall  other  places,  and  that  he  bade 
a  carrabioe,  and  declam  he  is  beartilie  sorrie, 
and  bees  God  and  his  majestie  pardoone  there- 
for, and  that  he  noTer  bade  designe  off  rebel - 
lioiie  against  the  king's  majestie,  hot  waa 
abused  and  misled  by  bis  chieff  the  lat  Atgyle. 
Sk  Snbtcribiiur,  Collin  CAMfBRLL. — 

James  'Ffbolis,  J.  Loekbart,  David 
Balfour,  Roj^  Hoge,  Alexander  Seat- 
toupe,  Pattrick  Lyone. 

Lniuraoow. 

Archbald    Jf^GiMone,   in   the   paroch   of 
Glendewell,  aged  46  or  tberby,  married,  porg- 

.  ad,  and  sworne,  depones  he  saw  Collin  Camp- 
bell, off  Allangreigt  elder,  in  company  with 
the  late  Argyle,  and  tbe  other  rebells  within 
the  iale  of  Bute,  iu.  June  last,  walking  up  and 
downe  and  conversing  with  them :  depones  he 
did  not  see  him  have  armea ;  ana  thia  is  tbe 

'.truth  as  he  shall  answer  toTGod. 

Sic  SubacriUtur^       Arcbbalb  M'Gibboii. 

Hector  M^Gibborty  in  Cowall,  aged  90,  or 
'tfierby,  nomarried,  purged  awl  sworne,  de- 
•    VOL..XiII. 


poneS'hesawColline  Campbell,  off  Allanpeig, 
elder,  in  company  with  the  late  Argyle  and  the 
other  rebells,  within  the  isle  of  Bute,  in  June 
last,  walking  up  and  downe  conversing  with 
them,  but  remembers  not  iff  he  hade  any 
arroes  ;  tind  this  is  tbe  troth  as  lie  shall  answer 
to  God. 
Sic  SubterttHur^  Hecroa  M^Gibiok. 

LiNLrrBflow,  1.  P.  D.  Com. 

The  Lords  ordaines  the  assyse  to  inclose  and 
to  retume  ther  verdict  the  morrow  at  twel? e  a- 
clock. 

Tbe  Lards  having  considred  ane  act  of  coun* 
cill  presented  ^  for  Alexander  Forrester,  off 
Knockreochbeg,  they  with  his  owne  and  hit 
majestitt's  advocati  consent  oontinew  the  dyet 
ag^nst  bim  ffor  his  alleadged  accessione  to  the 
late  Argyll's  rebellione  till  the  last  Monday  off 
March  nixt,  and  ordaines  him  to  find  cautione 
ffor  his  appearance  at  that  dyett,  and  tberfor 
ffrants  him  letters  off  exculpatione  fforproveing 
nis  detenss  against  the  said  day. 

TheLorda  continew  the  crirainall  action* 
and  cauae  depending  at  his  miiiestie's  advocate 
instance  ajgainst  Mr.  Thomas  Forrester,  mi- 
nister ;  John  Guthrie ;  Alexander  Campbell,  of 

Sonachan;    JohnNisbitt;  Dugall  M*!!- 

vemock,  off  Ardmacbreck;  the  deceast  Dugall 
Campbdl,  off  Auchterbarlie ;  ffor  ther  at- 
leadged  accessione  to  the  late  Aigyll's  rebel- 
lione, till  tbe  bat  Monday  off  March  nixt. 

January  IS/A,  1686. 

The  Persona  who  past  upon  the  Assyse  of 
Colli  ue  Cam  pbeU,  of  Allanmg,  elder,  returned 
ther  Verdict  m  presence  of  toe  lords,  wherof  the 
tenor  foltowes : 

The  Assyse  having  nnanimoosly  elected  Sfr 
John  Ramsay,  off  Wbythill,  ther  cbanoelar, 
ffinds  Collin  Campbell,  elder,  of  Allangreg,  by 
bia  own  judiciall  confeasione,  guiltv  off  wing 
present  with  the  late  Argyle  and  the  other 
rebelb,  in  May  and  June  last,  in  Aigy  le,  Bute, 
Tarbat,  and  severall  other  places,  and  that  ha 
bade  a  cambine,  and  off  oonversinff  with  the 
fbrsaids  rebells  in  Bute,  in  regaird  thev  find 
the  aame  sufficiently  provin,  they  purged  witt- 
nesaes:  in  verflcatione'  wherof,  this  our  ver- 
dict written  be  Walter  Soot,  of  Letbam,  is  sub- 
scrybit  be  the  above-named  chanoelloor  al 
Edmbnrgh,  the  eleventh  d^  off  January,  1685 
yeares. 

Sic  Subieribiturf       Jobm  RaMaay,  Chan. 

The  Lords  oontinewtbfe  prononceing  off  doom 
and  sentanoe  against  the  said  Collin  Campbell^ 
off  Allangreig,  elder,  till  Mondi^  nixt. 

Intran^ 

Hugh  Campbell,  brother  to  John  Campbell, 
of  Darga$hie,indyted  and  accused  ffof  ryaeing 
and  joyneing  in  arms  and  oppen  rebellion  with 
Archbald  sometyrae  earle  off  Argyle,  and  otbftr 
rebells  and  traitors,  in  tbe  moneib  off  May  and 
June  last,  in  manor  mentioned  in  bis  dittay. 

'  Periswer.— His  Mi^estie's  Advocat. 

Procurator  in  l>^f<iic#.-^Mr.  JohnStaWOrt. 
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1  James  U.  Proeeedingt  against  Sir  D.  Campbdl  and  othm^   t^O^ 


The  Mid  dcfeadcr  and  hw  procarmtor  de- 
cUretlf  thai  lit  wa»M  ftft*  from  beiiii:  aoon- 
Bory  m*  jojueiny  wiili  Mid  Uite  rtbcUiooe,  that 
ttpoo  the  contrair  he  was  moat  emincntlie  Mr* 
▼MeaUe  to  hia  majeitie*s  interest,  in  so  &rr  m 
he  was  imployed  be  John  M^Artare,  c^^in- 
bcrlaine  to  the  marquis  of  Mootraae,  in  Cowal, 
M  ane  intelltgencer  ffor  his  majccde's  serrice 
almost  his  reoells,  the  q'lks  inteUigeQoers«  are 

San  act  of  coundll,  daited  the  twentie  nynth 
July  last,  dedared  free  of  all  pursuit,  civill 
or  criiuioall,  for  their  convernng  with  the 
latp  rebells,  the  same  being  done  upon  public 
faith  and  securitie,  and  under  secrecy  m  the 
•aid  act  bears. 

And  for  fiirder  instructing  that  the  Mid 
Hugh  Campbell  was  one  of  the  said  inteili- 
geocers  prcNloced  ane  act  oflTtbe  leiTtenent  and 

^  aheriir  court  off  Ar^yle  and  Tarbat,  daited,  the 
nvnteenth  of  OctoSer  Int,  wherein  the  said 
llugh  Csmpbell  (who  is  therein  designed  of 
Airdtarish)  is  condescendit  upon  as  one  of  the 
«ght  persons  employed   by  the  Mid  John 

.  IrArture,  for  giYemg  and  carry ening  intelli- 
gence against  the  saids  rebells,  m  the  said  act 
at  lengtn  bears ;  and  for  cleareing  that  the 
Mid  Hugh  Campbell,  who  in  the  act  of  the 
said  leivtenent  court  of  Argyle  and  Tarbat 
above  specifyed,  is  designed  in  Ardtsrish, 
is  the  Mme  person  who  in  the  criminal 
letters  and  dittay  above  mentioned  is  de- 
signed brother  to  Dargashie,  he  produced 
die  Mid  John  M^Arthure  and  Mr.  Duncan 
M^Arthure,  minister  at  Kiilmodan,  who  being 
solemnly  swome  in  fiice  of  judgement  made 
faith  tnercopon;  And  also  the  said  John 
M'Artfaure  did  lykways  solemnlie  depone  and 
twear  that  the  said  Hu^h  Campbell  was  one 
of  the  eight  persons,  whom  he  employed  u 
f  ntelli(^encers  for  bis  majestie's  service.  The 
lords  justice  funeral,  Justice  clerk,  and  com- 
missioners ofTjusticiane,  having  considered  the 
Mid  Hugh  Campbell  in  Ardtarich,  brother  to 
John  Campbell,  off  Dargashie,  his  defences 
above-mentioned,  verificatioops  and  instnio- 
tiones  tbereoff,  and  witnesses  depositiones 
taken  therancnt,  they  therfor  with  consent  off 

'  his  majestte's  advocat  diserted  and  be  thir 
presents  diserts  the  dyet  simpltciter. 

Jaowary  IBy  1686. 

Duncan  Campbell^ younger,  off  AlUmgreige, 
indyted  and  accused  m>r  the  cr^mts  of  trea- 
eetie  and  rebelliooef  aqd  joyneing  in  armes 
with  the  late  Argyle,  in  maner  mentioned  in 
his  dittay  efter  recordit 

^  His  MaJeUie*t  Advocat  restricts  the  lybell  to 
his  being  in  rebellion,  with  Ai^vle,  and  have- 
ins^  a  sword,  and  Being  airt  and  pairt  off  the 
reoellione. 

The  Lords  finds  Ihe  dittay  rdivantu  re- 
stricted, and  remitts  the  samen  to  the  know- 
ledge of  ane  assyse. 

AssisA. 

Sir  Philip  Anstmther,  of  that  Uk. 
—  Drumondy  of  Riocartoune. 


John  Keitne,  off  Gog  ar. 
James  Gordon,  off  Seattoone. 
(Sir  John  Sinclair,  of  Loogfomacui. 
Da.  Fotberioghan,  of  Purie. 

Stirlin,  of  Carden. 

Robert  My  Ine,  of  Balfaig. 
WUliam  Fisher,  glover. 
ThomM  Hunter,  feltmaker. 
WUliam  MitcheU,baxter. 
Psitrick  Chalmers,  feltmaker. 
James  Browne,  candiismaker. 
James  Nonrie,merchand. 
Charles  Robertaone,  brewer. 

The  AMyM  lawfully  sworn,  no  oljeotioDb  in 
the  contrair. 

Hu  MajesiieU  Ad9oeMt  ibr  probntieBe  ad- 
duced the  pannall's  owne  jndiciall  ConfcMions 
and  witness  after  deponing. 


Dimeaii  CampheU^  younger,  off 
year  indyted  and  accused.  That  wher,  not- 
withstanding be  the  common  law,  laws  snd 
acts  off  parliament  off  this  kingdome,  and  con- 
stant practiq  theroff,  particulanie  be  the  third 
act  first  paniament,  threttie  seventh  act  m- 
cood  parliament  king  James  the  first,  Ibur- 
teinth  act  sixt  parliament,  and  fourtie-nyne  act 
twdt  parliament  king  James  the  second ;  nyntia 
sevent  act  seventh  parliament  king  JamM 
the  fyfth,  ——hundred  and  ffourtie  ffonr  act 
twelt  parliament  king  James  the  sixt;  and 
fj^th  act  off  die  first  session  first  parliament 
lung  Charles  the  second,  the  ryaing  off  hu 
majestie's  subjects,  or  any  number  off  them, 
the  joyneing  and  assembling  together  in  armes 
without  and  contrair  to  his  inajestie*s  oomand^ 
irarrand  and  authority,  and  the  abaitteing,  as- 
sisteingt  accepting,  intercomoning,  and  aeep* 
ing  correspondence  with  such  rebells,  suplye- 
'm%  them  with  help,  red  or  councill,  or  gi? emg 
them  any  relieff  or  confort,  ar  horrid,  by  nous 
and  abominable  cry  mes,  off  rebeUione,  treasons, 
and  leM  majestie,  and  punishable  with  lyfe, 
land,  and  goods :  Nevertbelesse,  it  is  of  ventie* 
that  the  said  Duncan  Campbell,  younger,  off 
Allangreig,  shackeing  off  all  fear  off  God,  re» 
Sfiect  and  regaird  to  hb  majestie  authoritie  and 
lawes,  have  presumed  to  committ  and  is  guiltie 
off  the  saids  crvmes.  Iq  sua  fan*  as  Archibald 
earle  off  Argyle  baveing  in  prosecutione  of  a 
damnible  plott  and  conspiracie  entered  into  be- 
twixt him  the  late  earles  off  ShatUberry,  Essex 
and  severall  others,  traitors  and  rebells,  within 
this  kingdome  and  England,  invadit  this  king- 
dome,  with  men,  ships,  money  and  armes,  m 
the  moneth  off  May  last,  no  sooner  hsde  be 
landit,  but  the  Mid  Duncan  Campbell  joined  in 
oppen  armes  and  rebellione  with  them,  and 
ye  and  they  did  issue  furth  treasonable  de- 
clarations and  proclamatiofls,  did  convocat  and 
gather  together  his  majestie' s  leidges  to  the 
number  off  ,  within  the  shyres  off 

Aiigyle,  ITarbat,  bigblands,  and  isles  there- 
a^ut,  in  oppen  rdiellion,  against  his  majestie 
and  his  authoritie,  did  take  in  and  maintains 
fforts,  strengths  and  garrisons,  against  him  and 
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bisfibrccfl;  did  rob  and  plunder  the  gfoodaaod 
hoQBS  oflT  hb  miyiefltie's  good  sulyect^,  ran* 
flevouzed  and  exercised  yoursdres,  did  scoat 
furth,  kill,  and  murder  lererall  off  his  ma- 
jestie's  good  kubjects  and  aonldtoursY  and  did 
continew  id  open  and  avowed  febeUion  against 
his-  majestie  and  his  autboritie,  comttteinff  all 
acts  off  hostilitie  and  high  treasone,  untfll  at 
length  ye  were  disipat  and  defeat,  and  ye  did 
most  treasonablie  harbour,  recept,  interooroon, 
converse,  and  correspond,  wilh  the  said  laite 
earie  of;  Argyle,  a  forfanlt  and  declared  traitor, 
ill  the  said  moneths  off  May  and  June  last,  in 
the  said  westeme  highlands  and  isles  off 

.  The  whilk  crymes  off  high  treason,  re- 
bellion, recepting,  conversing  and  intercomon- 
ing  with  traitors,  and  rebells,  the  said  Duncan 
Campbell  as  actor,  airt  and  nairt,  which  beiug 
found  by  an  assyse  ye  ought  to  be  punished 
with  forfaulture  off  lyfe,  land  and  goods,  to  the 
terror  off  others  tocomitt  the  lyke  heirefter. 
80  fibUoweshis  owne  judidall  Confesnone. 

Edinbdbgr,  Jan.  18, 1686. 

Duncan  CampbeU^  younger,  off  Allangreig, 
in  presence  off  the  justices  and  assyse,  hum- 
Mie  confessei  and  acknowiedgea  the  Ivbell,  and 
Ibat  he  rose  and  joyned  in  armes  with  the  late 
Aivrle  and  the  other  rebelki  in  the  West  high- 
hiH»,  in  May  and  June  last,  and  comes  in  his 
najcstie's  meroie  and  win,  and  declaires  he  is 
facttiillie  sorry  tberfor,  and  begs  his  miyesties 
]iBrdon  and  tber  lordahios ;  and  the  couiicills 
reeommeodatioDe  fibr  tnat  effect,  declares  he 
was  in  company  with  Argyle  and  the  other 
rebells  at  Tsrbat  and  Allangreig  the  tyme  ly- 

Sie  SnitcrihUur,  Duncan  Campbell.— 
James  Foolis,  J.  Lockhart,  David  BaU 
#bnr,  Roger  Hoge,  Alexander  Seattoune, 
Patrick  Lyone. 

Atigui  M'lver^  in  Glaserie,  in  Aivyle,  aged 
fourtie  veares,  married,  purged  and  swome, 
depons  he  saw  Duncan  Campbell,  younger,  of 
Allangreig,  the  pannall,  in  company  with  Ar- 
gyle and  the  other  rebells,  att  Tarbatand  Allan - 
greigv'tbe  tyme  ly  belled;  and  this  is  the  truth 
as  be  shall  answer  to  God  ;  depones  he  cannot 
wrert* 

Sie  Su^criUturf     James  Fouus,  I.  P.  D. 

GHUri  M*Kerlur,  in  Collachie,  aged  ffour- 
tie-six,  sollutus;  purged  and  swome,  depones 
be  sawe  Duncan  Campbell,  younger,  off  Al* 
langreig,  at  Tarbet,  in  com|iany  with  the  re- 
bells the  tyme  lybelled ;  and  this  is  the  truth 
•a  he  shall  answer  to  God ;  depones  he  osonot 
wreitt. 

Sie  Sub$cribUurf    Jamis  Fouus,  I.  P.  D» 

The  Assyse  having  elected  and  chosen  sir 
Philip  Anstfuther  tber  chancellor,  they  all  in 
one  voice  ffiiida  Duncan  Campbell,  younger, 
off  Allangreig,  guiky  of  ryseing  and  joy  ning  in 
armes  with  the  late  Argyle  and  the  other  re> 
bells,  at  Tarbat  and  AUangrei|f,  in  May  and 


June  last,  oonforrae  to  his  owne  confessiont 
and  wittnesses  depositions. 

iStc  SuhicribUur^  Anstrutheb. 

EfVer  opening  and  reading  of  the  qUk  verdict 
off  Assyse  the  lords  justice  clerk,  and  commis- 
sioners off  justiciary,  tberibr  be  the  mouth  off 
John  Leslie  dempster  off  court,  decerned  atfd 
adjudged  the  said  Duncan  Campbell,  younger, 
oft*  Allangreig,  and  lykwayes  Collin  Campbell^ 
ekier,  off  Allangreig,  his  father,  who  was  found 

SiOtie  by  ane  assyse  on  the  twelt  instant  off 
e  treasonable  crymes  above  specifted,  to  be 
taken  to  the  Mercat  Croce  of  Edmburgh,  upoQ 
Friday,  the  ninth  off  July  nixt,  to  come  be* 
twixt  two  and  four  a  clock  m  the  efkemoon,  and 
ther  to  have  tber  heads  severed  from  tber  bo- 
dies, and  tber  name,  fame,  memorv  and  ho- 
nours, to  b^  extinct,  ther  blood  to  ne  tainted^ 
and  tber  arms  to  be  riven  furtb  and  delate  oiil 
of  the  books  off  armes,  so  tbatther  posteritie  may 
never  havepkce,  nor beable  hdrefter to brnike 
or  joyse  any  fends,  beretages,  titles,  or  office^ 
within  this  realme  in  tyme  comdng,  and  In 
have  forffault  omitted  and  tint  all  aira  snndrie 
ther  lands,  beretages,  goods,  and  gear,  what- 
somever  pertaining  to  them  to  our  soveraine 
lord,  to  remaine  perpetoallie  with  his  bigbnep 
in  propertie,  whicb  was  prooonnoed  ffor  doomt. 

February  1, 1686. 

The  diet  deserted  against  Alexander  Forres* 
ter,  in  respect  it  was  made  appear  to  the  privy 
council  that  he  had  not' voluntarily  joined  the 
rebells,  but  had  been  made  prisoner  by  them, 
and  forced  into  their  service. 

Tbe  diet  continued  against  the  remaining 
paonalls  from  time  to  time  till  the  6th  of  De- 
cember 16tl6,  when  the  following  prooeedlngB 
appear  upon  record : 

The  said  day  anent  our  sovereign  lords  cri- 
minal letters  off  treasone,  rabed  and  execute  at 
the  instance  off  sir  Robert  Colt  and  Mr.  George 
Bannerman  his  majesties  solicitors,  by  warrand 
of  his  miyestie's  privie  ouuncill,  against  DonaM 
Campbell,  of  Oab;  Archibald  Campliell,  of 
Danna;  Collin  Campbell,  off  Blairintibeit ; 
Duncan  CamDbe11,offCulgatro;  Donald  Cabp- 
bdl,  off  Belnanie;  Duncan  Campbell,  of  DruiD- 
funic ;  the  deoeast  Donald  Campbell,  hb  sone; 
Angus  Campbell,  of  Daltout ;  John  Campbell, 
of  Ulva ;  Angus  M'LAnchlan,  off  Bamgad  ; 
and  Alland  M'Lauchlan,  off  Danoad;  mafcaad 
mentione.  That  wber,  notwithstanding  be  the 
common  lawe,  lawes  and  acts  of  parliament  off 
this  kingdome,  and  constant  practiq  theroff, 
particularlie  be  the  third  act  off  tbe  first  par- 
liament and  the  threttie  seventh  act  of  the  second 
parliament  off  king  James  the  first,  and  be  the 
tburteentb  act  of  the  sixt  parliament,  and  four- 
tie  nynth  ad  off  tbe  twelt  parliament  of  king 
James  the  second,  and  nyntie  seventh  act  on 
the  seventh  parliament  offking  Jances  the  fy th« 
ami  hundredth  ffourtie  ffourth  act  off  the  twdl 
pariiamentoff kmg  Jameathe  sixt,  and  first  act 
off  the  first  sesskme  off  the  first  pariiament  off 
king  Charles  tbe  second«  tbe  ryscii^  off  bii 
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in^jesde's  snlgeetB,  or  any  Dumber  off  tbem, 
ibe  joyneiDg  and  assembling  together  in  annee 
without  or  contrary  to  hti  majestie't  command, 
warrand  or  aothoritie,  and  the  abaitteidg,  as- 
sisteing,  reoepting,  intercomoneing,  or  keeping 
correspondence  with  soeh  rebeils,  saplyeing  ot 
them  with  help,  red  or  council!,  or  giveing 
them  meatt  or  drink,  or  any  releiflfe  or  confort, 
4>r  the  not  searching  for  or  aprehending  off 
them,  or  not  expelling  off  them  furth  off  the 
country,  or  notjfireingtymeous  intdltgenceoff 
them  tor  that  effect,  ar  most  detestable,  horrid, 
hynous,  anil  abominable  crymes  of  rebellione, 
treasone,  and  lese  majestic,  and  ar  ponisbable 
by  forfaulture  off  1  vfe,  land  and  goods ;  and  be 
the  eleventh  act  nrst  sessione  off  the  s^^cond 
parliament  of  king  Charles  the  second,  it  is  sta- 
tute and  ordained,  that  in  tyme  oomeing,  in  all 
cases  of  treasonable  ryseing  in  armes  and  oppen 
and  manifest  rebellione  against  the  king's  ma- 
Jestie,  his  adrocat  ffor  the  tyme  may  and  ought 
to  insist  against  and  present  such*  persons  as  he 
shall  be  ordered  be  nis  majestie  or  his  privie 
.  councill  to  persew,  and  if  they  be  cited  and  doe 
not  compei'r,  his  majesties  justices,  notwlth- 
fltanding  off  ther  absence,  may  and  ought  to 
proceed  to  consider  and'  give  their  interloquitor 
upon  the  lybell,  and  iff  it  be  found  relivant  to 
admitt  the  same  to  the  knowledge  off  the  as- 
ayse,  and  upon  the  rerdict  off  the  inquest  ffind- 
iug  the  same  to  be  provine,  the  doome  and  sen- 
tonce  off  forfaulter  ought  to  proceed,  and  be 
.given  and  pronunced  in  the  same  manor  as  iff 
the  persons  accusetl  hade  compeared  and  were 
present  Nevertheless,  it  i«  off  verilte,  that  the 
aaids  Donald,  Archibald,  Collin,  and  Duncan 
Campbells  and  the  other  persons  above  com- 
pleaned  opont,  shackeing  off  all  fear  of  God. 
jvspect  and  regaird  to  his  roa|^estie*s  authority 
Ana  Jawes,  have  presumed  to  committ,  and  ar 

e  off  (the  saids  crymes,  in  sna  farr  as  ther 
^  in  the  year  1083,  ane  hellish  and  damns- 
lile  plott  and  conspiracie,  entered  into  be  tlie 
late  earies  off  Sbafbburrie,  Essex,  Argyle  and 
Aihers,  rebeils  and  traitors,  subjects  off  this 
kingdome  and  off  England,  ffor  killing  and 
murdering,  at  least  seazed  upon  bis  sacred  ma- 
jestie's  person  and  his  royail  brother,  ther  late 
gracious  soveraine  king  Charles  the  second, 
and  for  raiseing  oppen  warr  and  rebellion  in 
both  kingdoms,  and  fur  furnishing  men,  money, 
ships  and  arroes,  to  the  late  earle  of  Argyle  tor 
ihat  effect;  and  aocordinglie,  the  said  laite 
earle  off  Argyle  and  several!  others,  rebeils  and 
traitors^  with  him,  did  most  treasonablie  invade 
this  his  majestie's  ancient  kingdome,  with  men, 
«hip8,  armes,  and  amonitione,  and  landed  with 
them  in  the  west  highlands  off  Scotland,  upon 
the  day  off  May,  1686  years ;  and  no 

sooner  bade  thev  landit«  then  the  saids  Donald, 
Archibald,  Colline,  and  Duncan  Campbells, 
and  the  haill  remsnent  persona  above  com- 
pleaned  upon,  rose  and  ioybed  in  open  armes 
and  rebellione,  and  did  convocal  and  gather 
together  his  majestie's  leidgcs  to  the  number 
pff  ffonr  or  ffy  ve  thousand  men,  within  the 
jhyxes  off  Ar|^le,  IWbat,  highUndSf  and  iiles 
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therabont,  in  oppen  nMlion  against  bis  ma- 
jestic and  bis  authority,  and  did  isooe  fnrtb 
treasonable  declaratiooa  and-  proclamations,  and 
did  take  in  and  maintaine  forts,  strengths,  and 
garrisons,  sgainst  bis  majestic  and  bis  forces, 
did  robb  and  plunder  the  goods  and  houss  off 
his  majestie's  good  subjects,  randevouzed  and 
exercised  themselves,  did  scoott  fuitb,  kii!  and 
murder  severall  of  his  majestie*s  good  subjects 
and  souldionrs,  and  *did  cootinew,  in  open  and 
avowed  rebellione  against  bis  majestie  and  bis 
authoritie,  comitteing  all  acts  off  hostillitie  and 
high  treasone,  untilT  they  were  disipate  and 
defeat ;  and  the  saids  haill  fomamed  persons, 
did  treasonablie  harbour,  recept^  inleroomoo^ 
converse  and  correspond  with,  did  abaite,  ss- 
si»ty  supHe,  give  help,  redd,  councill,  meait, 
drink,  releifie,  and  conlbrt,  to  the  said  laite 
earle  off  Argyle,  sir  John  Cochran,  sometyme 
off  Ocbiltrie  ;  sir  Patrick  Hume,  off  Poll^ort; 
William  Denholme,offWestsheill8;  and  others^ 
forfaulted  and  declared  traitors,  in  company 
with  him  in  the  saids  mooetbs  off  May  and 
June,  1685  yeares,  within  the  saids  WesierB 
highlands  and  isles,  did  not  exact  dilligence  io 
searching  and  aprebeoding  off  them,  and  ex- 
pelling off  them  furth  off  the  countrey,  nor 
gave  not  ty menus  notioe'nor  jnteHigence  to  our 
ministers  or  officers  ffor  that  effect,  throne  tbe 
doeing  and  committing  wheroff  or  one  or  other 
of  the  saids  deeds,  the  saids  Donald,  Archbaid, 
Col  in,  and  Duncan  Campbells,  and  the  other 
persons  above  compleaned  ojion,  have  com- 
mitted the  crymes  and  incurred  tbe  paines  of 
high  treason,  rebellion,  and  lese  majestie,  and 
ar  actor  airt  and  pairt  tberoff,  which  being 
found  be  ane  assyse,  they  ought  to  be  ponisM 
with  lyfe,  lands,  and  goods,  to  the  tenor  and 
example  off  others  to  oomit  the  lyke  heir^Wr ; 
Compeired  the  saids  sir  Robert  Colt  and  Mr. 
Georg  Bannerman,  his  mMestie's  solicitors,  as 

fiersewers,  and  produced  the  forsaids  criminal 
etters  dewlie  execute  and  indorsit  against  the 
haill  persons  defenders,  and  against  the  nearest 
off  kine  to  the  said  deceast  Donald  Campbell, 
younger,  off  Drumfine,  by  a  pursevant  and 
trumpetter,  with  his  majestie's  coat  off  armes 
displayed,  sound  off  trumpett,  open  proclama- 
tion, and  Useing  other  solemnities  necessar. 
Compeired  lykwayes  Patrick  Wilsone,  Car- 
rick  pursevant,  executor  off  the  saids  letters, 
Neill  M'Neill,  writer,  in  Edinburgh;  John 
Douglas  and  James  Kolle,  residentera  there; 
James  M'Larran  and  James  Fergusone,  ser* 
vitors  to  Patrick  Stewart,  off  Balachan,  witness 
therto,  and  being  solemnlie  swome  in  presence 
off  t«*e  justices  and  assyserssittend  in  Judgment 
made  iaith  upon  the  truth  and  veritie  off  tbe 
samen  in  all  points.  His  majestie's  fsolicitnrs] 
produced  ane  act  of  privie  councill,  ordering 
them  to  persew  a  prooes  off  fibrfauhnr  against 
the  persona  above  named,  wheroff  tbe  tenner 
follows : 

EDmBUBGBi  Sepiemher  16, 1686. 

The  Lords  of  his  majestie's  privie  councill 
being  infomiid  Ihat  tbe  pcrK»na  under  written^ 
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▼12.  Dooild  CampM,  of  Oab ;  Archibald 
Campbdl,  off  Dana;  Collin  Campbell,  of 
Blainnttbert ;  Duncan  Campbell,  off  CuUfanra- 
loch;  Donald  Campbell,  of  Dellnabie;  Don- 
ean  Campbell,  off  Dr«m6ne;  and  Donald 
CamphelU  bis  aono ;  Angus  Camnbdl,  of  Dal- 
tOQt;  John  Campbell,  off  Ultra;  Angus 
M'LAuchlan,  o|ff  Barnagad  ;  and  Alland 
M'Laucblan,  off  Duude,  were  actually  in,  or 
acceasorie  to,  or  airt  or  patri  off  the  late  Ar- 
gyll's rebelUone,  doe  tbenor  heirby  give  order 
and  warrand  to  his  m^estie's  solficitors,  with 
all  diUigence  to  persewe  a  proces  off  forefaltore 
against  the  aaals  persons  before  the  lords 
oommissioners  of  his  m^jestie's  justiciary  for 
the  crimes  foresaid,  and  that  at  the  puolick 
charge,  and  take  recognitione  if  the  witnesses 
be  therein.   Extracted  by  me, 

WnXUM  PATTEISONEt  CUc.  Sci.  Cli. 

Compeared 'the  said  Duncan  Campbell,  of 
Gallatro,  and  Donald  Campbell,  of  &lnabe; 
Angus  M*Laucblan,  of  Balnagado ;  Allan 
M'Laueblane,  off  Dunade,  defenders,  and  en- 
tered themseltes  in  pannel  and  huroUie  and 
ingenoQslie  oonfest  tbeir  guiltin^  of  the  crymes 
aTOve  specified  in  manner  after  mentioned ; 
and  the  said  Archibald  Campbell,  of  Danna ; 
Colline  Campbell,  off  Blairintibert ;  Duncan 
Campbell,  off  Drurafunie;  Angus  Campbell, 
of  Daltout ;  John  Campbell,  of  Ulra ;  being 
4>ft  tymes  called  to  hate  co^npaired  before  the 
aaids  liords,  this  day  and  place,  in  the  hour 
of  cause  to  have  underlyen  the  law  for  the 
crymes  abore  specified,an(f  the  saidS  defenders 
and  the  nearest  of  kin^  of  the  deceased  Do- 
nald Campbell,  off  Drumfunie,  to  have  given 
in  their  defences  sgaintt  the  lybell,  and  objpc- 
tioQs  sgainst  the  witnesses  and  assysorsj  if  they 
any  had,  lawful  tyme  of  day  bidden,  and  none 
of  tbem  coifipearand,  the  saids  Lords  therefore, 
be  the  mouth  of  John  M'Kenzie,  macer  of 
court,  decerned  and  a4judg<>d  tlie  said  Archi- 
bald, Collin,  Angus,  and  John  Campltells,  to 
bedenouoce<l  our  sovereigne  Lord's  rebells,  and 
pot  to  the  horn,  and  all  tbeir  moveables, 
goods,  and  gear,  to  be  escheat  and  inbrought 
to  his  nuyestie's  use,  for  their  being  outlaws 
and  fugitives  from  the  la%vs  for  the  crimes 
above  specifyed ;  thereafter  the  saids  liOrdn  did 
proceed  to  consider  and  give  their  Interlocutor 
upon  (he  lybell,  whereof  the  tenor  follows: 

The  lords  justice  general,  justice  clerk, 
mad  commissioners  off  justiciary,  having  con- 
sidered the  lybell  peraewed  be  his  majesties  so- 
licitors sgainst  Donald  Campbell,  of  Bainabie ; 
Archibald  Campbell,  of  Danna ;  Duncan  Camp- 
bell, of  Culgatro ;  the  deceased  Donald  Camp- 
bell, of  Drumftine  ;  Angus  M ^Laocblane  off 
Barnagad ;  Allan  M'Lachlane,  off  Dunade ; 
Collin  Cambeil  off  Blairintibert ;  (against  whom 
his  msjestica  solKoitors  did  insHt  in  the  first 
place)  they  find  the  said  lybell  relerant,  and 
vemitts  the  same  to  the  knowledge  of  an  assize. 

ASSISA. 

p9iL  SmUk^  of  Of  ethTeo. 


A.  D.  1686.  {SlA 

Robert  Heplmme,  of  Bearfood. 

John  Muir,  of  Park.  ' 

Major  James  Murray,  in  Potter  row. 

Alexander  Henryson,  offNewhaven. 

And.  Cassie,  of 

James  EUies,  of  Soothsyde.  ^ 

John  Scott,  of  Vogra. 

Lauohlan  M*Plierson. 

Alexander  Hunter,  of  Murraya. 

Henry  Joyaie,  m«chant. 

Jsm^s  Murdoch,  taixlour. 

Alexander  Soot,  stabler, 

James  Dykes,  shoeiiwker. 

Robert  Young,' Wright. 

Sir  Robert  Coii,  his  majestie's  solicitor^ 
craved  the  dyet  against  Oab  may  be  continued 
'till  the  first  Th>irsday  off  March  next,^Dd  he 
put  under  caution  tor  his  app^rance  then ; 
and  craved  as  to  Duncan  Campbell,  ekier,  of 
Drnmfimie;  Anm  Campbell,  of  Daltout; 
and  John  "Campbell,  oT  Ulva ;  who  are  da- 
ehtfed  fugitivea,  that  the  process  of  Ibrfiiahun 
agauwt  mem  may  be  oontinned  to  the  sana 
day,  which  the  Lords  aoDordingly  did. 

Taa  Probation. 

Duncan  Campbell,  of  Culgatro  ;  Donald 
Campbell,  off  Beloabie ;  Angus  M'Lauch- 
lane,  of  Biunagad ;  and  Allan  N'Lachbine,  of 
Dunade ;  being  interrogate  what  they  bad  tO 
say  a^inst  the  lybell  raised  against  them,  for 
bein^  in  rebellioii  with  the  laite  Argvle,  thev 
iudiciallie  in  presence  of  justices  and  assysera 
bumbbe  and  ingenooslie  acknowledges  and 
confesses  they  rose  and  joyned  with  the  late 
Argyle  and  the  other  rebells,  in  the  higblandSy 
in  May  and  June,  1685,  conterand  to  tholybell,' 
and  humblie  befogB  and  throwes  themselves 
npoo  his  majestie's  mercy.  > 

Sic  SuUcrUniurf  .  . 

Duncan  Cabipbeix,  Donald  Camfbeu, 
Angus  M*Lacblanb,  Aulsm  M^Lacblans.. 

LfNUTBOOW,  L  P.D. 

Ihnald  Hi^Neill,  of  DaHgasseck,  aged 
threiie-lhree  years,  married,  purgod,  %bA 
sworn  ;  depones  that  the  tyme  tibeOed  he  sa%^« 
Angus  M*Lauchhme,  of  Barnagad ;  and  Allan 
M*Lauchlane,  of  Dunad ;  in  company  with 
the  rebells  in  Aigyle  shire,  when  they  were  in 
armM  and  rebellim  against  the  kin^s  majestic 
and  his  forces  ;  depones  that  be  did  see  Collin 
Campbell,  of  Blairintibert  deliver  op  the 
castle  of  Carnsooth,  which  castle  ha  had  keept 
as  a  garrison  for  the  rebella  against  the  king's 
forces  the  tyme  lybelled  ;  and  that  this  is  ue 
truth  as  he  shall  answer  to  God ;  cmua  McientUt^ 
he  was  in  the  king's  service  anlnst  tbem,  and 
received  the  castle  from  Belnaoie. 

Sic  SubtcriHtur^       Donald  M'Nxill. 

Alexander  Campbell^  off  in  Kirkmichali 
of  Glastrie,  aged  39  years,  married,  poi^(ed  and 
sworn,  depoues  he  did  see  Duncan  Ci^pbell, 
of  Culgatro ;  Angua  M'LaucUao,  of  Barna- 
gad ;  and  Allaa  M^Lauohlan,  of  Dunado ; 
Uuwe  of  tho  pannehi  preaent,  and  Archibald 
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Cuopb^n,  off  DaQDa,  the  deceased  Donald 
Campbell,  younger,  off  DniRifaaie  ;  in  com- 
pany with  the  rebeils  in  Arg^leshire  the  tyroe 
Jybelled ;  and  this  is  the  truth  as  he  shall  an- 
awer  to  God  ;  depones  he  cannot  writt. 

Sic  SukicribUurf    LiNtrrHGow,  I.  P.  D. 

Angus  Cambcll^  of  Tunnos,  aged  fomtie 
yean,  married,  pureed,  and  swome ;  depones 
he  did  see  Donald  Campbell,  of  Culgatro ; 
Angns  M'Lachlane,  of  Barnagad ;  Allan 
M^Lsuchhwe,  of  Dunnade,  three  of  the  pannels 
present,  and  Archibald  Campbell,  of  Danna  ; 
and  the  deoeast  Donald  Campbell,  yoimger  off 
Dturofunie;  in  company  with  the  reMlls  in 
Aigyleshirethe  tyme  ly  belled  ;  and  thw  is  the 
truth  as  he  shall  answer  to  6od ;  depones  he 
cannot  writt.  Linuthgow,  h  P.  D. 

Mr.  John  Campbell^  son  to  Baibieck,  aged 
twenty-two  years,  unmarried,  purged,  and 
swome;  depones  that  Collin  Campbell  of 
Blairintibert  was  captain  of  the  castle  of  Ca^- 
nasereth  the  tyme  of  the  late  Argy le's  rebellion, 
and  keept  out  the  castle  for  the  rebeils  against 
the  king's  forces,  and  after  their  defeale  he  de- 
lirered  up  the  same ;  depones  he  sawe  Archi- 
bald Campbell,  of  Danna,  in  company  with 
the  rebeils,  and  Donald  Campbell,  of  Belna- 
Ine ;  Duncan  Campbell,  of  Culgatro ;  Angus 
M'Lauchlane,  of  Bamagad ;  Allan  M'Lauch- 
lane,  off  Duonado ;  all  of  them  in  company 
with  the  rebeils  in  Arcf^leshire,  in  arroes,  the 
tyme.  ly  belled  ;  and  tliis  is  the  truth  as  he  shall 
answer  to  God. 

Sic  Subscribitur.  JoHM  Campbell. 

The  Lords  ordained  the  Asnse  to  inclose 
and  relume  their  Terdict  to  morrow  attwelTc 
o'clock. 

The  I»rd8  having  ordained  the  pannels  to  be 
carryed  prisoners  to  the  Tolbooth  of  £dinbui^, 
Mr.  John  Stewart  adrocateas  procurator  for 
them,  produced  an  act  of  privy  council,  whereof 
the  tenor  follows : 

EoiMBURGa,  December  6, 1686. 

The  Lords  of  bis  majestie*sprivie  council  be* 
log  informed  that  there  are  several  persons  this 
day  indicted  before  the  lords  commissioners  off 
bis  majestie^s  justiciary  for  the  crymes  off 
treason,  as  having  been  in  the  late  rebellion 
with  the  late  carle  of  Argyle,  and  oonsideritig 
that  Duncan  Campbell,  sometyme  of  Culgatro; 
Angus  M*Lauchlan,  some  tyme  of  Barnagad  ; 
Allan  M^Laochlane,  some  tyme  of  Dunade ; 
and  Donsld  Cainpbell,  sometyme  feuar  of  Bal- 
nabie  ;  have  siiilte  conducts  tor  someUrme  not 
Tet  ezpyred,  doe  therefore  recomend  to  the 
lords  commissioners  of  justiciary  that  in  case 
the  saids  persons,  or  any  of  tBem,  be  found 

Sailty  of  the  saids  crymes  by  the  verdict  of 
ssize,  that  in  respect  of  the  saids  saiffie  con- 
ducts yet  depending,  they  be  not  committed  to 
prison;, but  permitted  to  go  from  the  bar  to 
mjoy  the  benefit  of  the  said  saiffe  conducts, 
for  the  tjrme  remaining  ;  in  respect  the  lords 
of  couaciU  is  to  recomend  them  to  his  sacred 


majestic  for  his  royal  remission  tib  ikmm  for 
their  lives  only.    Extracted  be  me. 

Sic  Subscribitur^ 
Will.  Pattebson,  CI.  8c.  Coil 

Then  MIows  a  oontinuatioa  againflt  ths 
other  Campbds,  dec  to  Srd  March  DCit. 
AbwBt  witnesses  fined. 

Ferdict  of  AmmUc. 

The  said  day  the  persooes  who  passed  upon 
the  asBvse  off  Archibald  Campbell,  of  Danna, 
and  others,  returned  tbetr  venfict  in  presence 
of  the  saids  lords,  whereof  the  tenor  follows : 
the  assyse  having  elected  and  chof  en  Patrick 
Smith,  of  Braooo,  their  chancellor,  they  all  in 
one  voice  finds  the  lybell  sufficiently  proven 
against  Archibald  Campbell,  of  Danna ;  Collhi 
Campbell,  of  Blairintibert;  Dtmcan  Campbell, 
of  Culgatro;  Donald  Campbell,  of  Bdnafaie; 
the  debased  Donald  Campbell,  sone  to  Duocaa 
Campbell,  of  Dmmfunie;  Angus  M*LauclH 
lane,  off  Bamagad  ;  and  Allan  M'Laucblane, 
off  Dunnado ;  and  that  for  their  being  in  re» 
hellion  with  the  late  earl  of  Argvle,  and  the 
other  rebeils,  with  him  in  the  bighlands,  ia 
May  and  June,  1685  vears,  and  being  in  araaes 
with  them,  the  which  verdict  b  subscribed  be 
the  foresaid  chancellor  in  name  of  the  inQuest, 
and  written  by  Henry  Jessie  clerk  elected. 
Sic  SubtcnHtur^  Patrick  Sairni,  Br.  ChML 

The  Lords  having  considered  the  verdict  of 
assize  returned  against  the  persons  above 
named,  they,  in  respect  thereof,  decern  and  ad- 
judge the  said  Donald  Campbell,  off  Balnabie  ; 
Arenibald  Campbell,  of  Dana;  Duncan  Camp- 
bell, of  Culgatro ;  Angus  M^Lanchlane,  of 
Bamagad ;  Allan  M'Lachlane,  of  Dunnado  ^ 
and  Colin  Campbell,  of  Blairintibert ;  to  be 
execut  to  the  death,  demained  as  traitors,  and 
to  undergo  the  paines  of  treason  and  otter 
punishment  appoynted  by  the  laws  off  tbs 
realm,  at  such  tymes  and  places  and  in  siich 
manner,  as  our  sovereign  lord  the  king'a  most 
sacred  majestic  shull  appoynt ;  and  ordaines 
their  names,  fames,  memory,  and  honours,  off 
the  deoeast  Donald  CampbeU,  off  Dram,  to  be 
extinct,  ther  blood  to  be  tainted,  and  thnr  amies 
to  be  riven  furth  and  delete  out  of  the  books  off 
armes,  su  that  their  posteritie  may  never  have 
place  nor  be  able  to  bruik  or  joyse  any  hononri, 
offices,  titles,  or  dignities  hereafter  witbin  this 
realm,  and  in  tyme  oomeing  and  to  have  fore- 
faulted,  ommitted,  and  tint  all  and  aundriethnr 
lands,  heritages,  taxes,  steadings,  rooms,  pos- 
sessions, titlo^  effects,  goods,  and  gear,  what- 
somever  pertaioing  lo  them,  to  our  aovereign 
lord,  and  to  remain  perpetuallie  with  his  nta* 
jestie  in  propertie.  Which  was  pronomced  for 
doom.  Whereupon  his  nu^iestiesaolicitorsasked 
and  took  instruments. 

March  3, 168r. 

The  said  day,  anent  the  criminal  actSone  and 
proces  of  treason,  formerlie  insisted  and  now 
persewed  at  the  instance  of  his  majestie*s  ad- 
vocat,  against  Doaald  Campbell,  off  Oab; 


8151 


Ji^  High  Treason* 


A.D.  168^ 


Dnncan,  elder,  of  Drnmfiioie ;  Aoeus  Camp- 
bell, of  Dahot ;  and  John  Campbell  of  Ulva ; 
ITor  ther  ryseiog^  and  joyneing  in  armes  and  in 
rebdlione  with  the  laite  Argyle  and  other 
rebella,  in  roaner  mentioned  m  ther  dittay, 
%vhich,  with  the  former  procedur  thereanent, 
is  recordit  the  sixt  of  December  last,  which 
criminal]  action  being  this  day  called,  compeired 
sir  John  Dairy mple,  younger,  off  Stair,  his 
majestie's  advocat,  with  sir  Robert  Colt  and 
Mr.  Gcorg  Bannerman,  advocats,  his  majesties 
solicitors,  as  persewers  on  the  one  pairt,  and 
on  the  other  pairt  compeired  the  said  Donald 
Campbell,  of  Oab ;  who  deny  ed  the  dittay ,. and 
crymci,  lvbeUed,aud  Anffus  Campbell,  of  Dai- 
tout ;  and  John  Campbell,  of  Ulva ;  whocoo- 
fest  in  maner  elter  specifit. 

His  MajatffU  Adtocat  declares  he  restricts 
llie  lybell  to  the  pannalls  joynin^  with  the 
rebelJs,  or  corresponding  or  conrersing  with,  or 
harbouring,  recepting,  or  assisting  them,  or 
being  airt  or  pairt  off  the  rebeUione  lybelled. 

Mr.  John  Siewart^  adroeat,  as  proeonitor  fibr 
the  pannalls,  alleadges,  that  that  pairt  off  the 
lybell  that  the  pannul  Oab  was  perhaps  onoe 
teen  in  company  with  the  rebeUs,  that  per  se 
is  not  lelivant ;  because  in  this  ottrticular  case, 
it  should  be  made  appear  that  the  pannall  was 
•Yer  in  company  with  the  rebells,  which  b 
denyed  $  It  is  offered  to  be  proline  by  the  per- 
sewers wittness,  that  the  pannaU  hade  a 
daughter  dead,  to  be  burriecl  to-morrow  elter 
the  pannalisawe  the  rebellb ;  and  it  was  goeing 
to  the  littell  Tillage  to  sett  some  necessaiys  for 
her  burriall ;  ffarder  alleadges,  that  wearremj^ 
off  armes  per  sets  not  relivant,  and  particularlie 
haveing  off  a  sword,  alwayes  deny einff  that  the 
pandalT  hade -any  or  wore  any  sword,  al  any 
tyme  that  erer  thev  rancountered  with  the 
rebcdls,  because  in  that  countrey,  and  at  the 
tvme  of  that  horrid  rebelUone,  ther  was  no  man 
raat  hade  a  sword,  but  he  bade  it  about  him  to 

Sire  a  sigoificatione  off  the  loyaHte  and  de|ien- 
ance  open  his  majestic  iff  the  occasione  should 
ofier,  and  to  defend  themselres  against  the  vio- 
lence off  the  rebells,  which  cannot  in  no  sence 
inferr  [inch  ane  abominable  guilt  as  tiiaft  off 
the  cry  me  off  treasone  lybelled. 

8ir  Robert  Coit^  an«  of  his  noajestie's  soli- 
citors, oppons  the  lybel  which  is  most  reli- 
▼antlie  lybelled  upon  the  invasione  by  the  late 
Argyle,  aud  that  the  pannalls  are  airt  and  pairt 
off  Ine  said  rebellione  as  being  eyr  actuaUie  in 
armes  with  the  late  Argyle  or  those  that  rose 
in  thai  rebellione,  or  as  assistors  tberoff,  or 
as  oorresponders  witli,  and  in  company  with 
theae  leMls,  whither  in  armes  or  without 
armes;  so  that  the  Ivbel  being  relivaat  in 
the  sererall  members  tneroff,  and  the  defence 
ffesolveihff  in  a  naked  denyal  off  the  lybell ;  and 
CampbelT,  of  Oab,  for\rhom  this  defenceis  pro- 
poned, hsTeing  raised  no  excnipatione,  and 
oaring  alledged  nothing  that  can  eleid  the  reli- 
vance,  thedoeuce  ought  to  be  repelled  and  the 
lybdl  admitted  to  the  knowledge  off  ane  uquest, 
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in  order  to  its  being  pro?  ine  or  not,  and  takf 
instruments  upon  the  pannalls  procurators  ac- 
knowledgrinsr  the  nannalls  being  present  with 
the  rebdls  voluntarlie  at  that  same  place  men- 
tioned in  the  defence. 

Mr.  ^  John  Stewart  opppns  the  defence^ 
which  is  no  acknowledgement,  but  upon  the 
contraire,  ane  ezpresse  deoyall  off  all  the  arti»> 
cles  off  the  lybell,  and  that  which  is  alleadged 
against  the  reli  vance  is  nowayes  answered,  nor 
could  a  lybell  of  that  nature  be  sustained  sup. 
poeeing  it  were  proren  that  which  is  insinuate 
and  the  defence,  because  the  pannaU  perhaps 
one  single  tyme,  the  tyme  off  the  whole  re. 
bellione,  was  seen  in  a  httell  clachan  or  village 
wher  the  rebells  was,  about  such  a  necessary 
duty,  aiid  nerer  being  seen  with  them  befor  or 
efter,  or  in  company  with  any  of  them,  albeit 
he  hade  a  sword  about  him  at  that  tyme  it  cai^ 
iMtinferre  the  treasonable  eonvenelybelUd.  . 

Intebloqditob. 

The  lords  justice  general,  justice  derfc  an4 
commisssioners  off  justiciarie,  haveiikg  consi- 
dered the  lybell  persewcd  at  the  instance  off 
his  maiestie's  advocat  and  solicitors  against 
Donald  Campbell,  off  Oab ;  Duncan  Campbell, 
elder  of  Drurafunie;  Angus  Campbell,  of 
Didtont ;  John  Campbell,  of  Ulva ;  with  the  de- 
bate above  written,  they  find  the  lybell  as  it  is 
restricted,  viz.  that  thepannalla,  joyned  ^ith 
the  rebells,  er  corresponded  or  conversed  with, 
or  harboured  or  recept,  or  assisted  them,  or 
was  airt  or  pdrt  off  the  rebelUone  lybelled,  re- 
levant separatira  to  infer  the  crime  and  pidae  oiF 
treasone,  and  remitts  thesameikto  tfie  know- 
ledge of  the  assyse. 

ASSISA. 

Patrick  Smith,  of  Methven. 
David  Hepbume,  of  Randerstoune. 
JohnMuir,  of  Park. 
Major  James  Murray. 
Alexander  Hume,  off  Mumyes. 
John  Wint,  cordiner. 
John  Sandilands,  brewer. 
Alexander  Dodglas,  felt  maker. 
Archbald  Doucpas,  armorer. 
Samwell  M*Ldan,  merchand. 
Alexander  Scot,  stabler. 
Georg  Watson,  taizlor. 
James  Murdodi,  taizlor. 
Robert  Young,  wright. 
Lauchlan  M*Pherson,  taizlor. 

Angos  Campbell,  of  Daltout,  and  Johit 
Campbell,  of  tflvar,  doe  judiciallie  in  the  pre- 
sence of  tne  justices  and  assj^sers  acknowledge 
and  confess  that  they  were  in  rebdlione  with 
the  late  Argyle  the  tyme  lybelled ;  decUire 
they  cannot  wreitt  nor  speake  Inglish,  and 
therfor  his  confessione  is  .signed  by  my  lord 
justice  goierall,  and  John  M*Kenzie,  maoeTj 
who  was  judictalle  swome  interpreter. 

Sic  SuncribUurf  Linuthooit 

JoBM  M^KuniBy  interpietor. 
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Martin  Sinclair  aliaf  APNakairtl^  in  Kill* 
ifiishane,  a^^  ihreui^  augbt  years,  or  therbv, 
married,  purged,  and  swome  i  depooa  that  toe 
tyme  ly belled  of  Argyll's  reb^one,  be  did  see 
Jionald  Campbell,  off  Oab,  in  coiD|iaDy  with 
tbe  rebella  at  Rilliniobaell,  off  Glaarie,  al  the 
tynie  when  Mr.  Charles  Campbell  was  Iber, 
with  about  the  nuoiber  of  two  handreCh  rebelb 
with  him,  and  that  he  did  see  bim  walking  up 
•nd  downe  with  tliem  as  others  did  ;  and  that 
within  a  day  or«  two  efter  that  he  did  see  bim 
«t  Killmichaelli  of  Inverglassie,  whcr  Mr. 
Charles  Campbell,  with  the  rebells,  went  to 
immediatlie' out  of  Killraichaell  off  Glasrie, 
mnd  thai  he  did  see  him  converse  with  Mr. 
Charles  Campbell  and  with  others  off  the  re- 
bdls,  as  the  rest  of  them  did ;  and  that  he  hade 
•  sword  about  him  ;  depoos  that  he  did  see 
Donoan  Campbell,  elder,  off  Dramfimie,  ryd- 
ing  from  Kiilmiefaaell  off  Inrerlessie,  witn  a 
■word  about  him,  in  company  with  Mr.  Charles 
Campbell,  and  the  rebells  at  that  time,  when 
the  rebelb  came  back  from  KillmichaeU  off  In- 
▼erlessie  to  JKilmichaell  off  Glasrie ;  depones 
he  did  see  Angus  Campbell,  of  Daltool,  in 
'companjr  with  the  rebells  the  tyme  ly belled 
4it  Kjllmichaell  offGhisrie,at  ther  first  ryseing, 
and  that  be  heard  that  John  Campbell  off  Ulva 
was  ther,  hot  did  not  know^  him  ,  and  this  is 
the  truth  as  he  shall  answer  to  God. 

Sic  SuhKribUur,  Maetim  SmcLAnu 

John  M^Lduchian^  in  Michnao^  agedthrettie 

JeaiM,  or  therby,  married,  purged,  and  swome; 
epona  that  tbe  tvme  off  tbe  late  Aigy  Us  re- 
befliooe  lybelled,  he  sawe  the  pannalfbooald 
Campbell,  of  Oab,  in  Killqiicliael  of  loTerlas- 
■ie,  where  Mr.  Charles  Campbell  and  a  pairtie 
of  tbe  rebells  were  for  the  tyme,  and  sawe  Oab 
apeake  to  some  off  the  rebells,  and  does  not 
knowe  what  was  the  subject  of  ther  discourse, 
and  that  be  sawe  him  walk  two  or  three 
with  the  rebells,  but  does  not  know  bow  k>ng 
he  stayed  with  them,  and  sawe  him  stand- 
ing within  the  breadth  off  his  house  to  tbe 
place  wher  Mr.  Charles  Campbell  was ;  de- 
pons  that  he  knows  that  Oabs  naturall  sone 
was  in  the  rebellion,  but  knows  not  if  his  father 
looept  or  conversed  with  him  aAer  he  was  in 
the  rebellione^  depones  that  be  the  deponent 
went  lo  Oab  his  maister,  towards  the  begmning 
•ttbe  rebellion,  and  asked  him  what  he  and  the 
ether  tenants  should  do ;  and  Oab  answered,  that 
be  did  not  know,  but  tbdbgbt  they  should  do  as 
the  rest  of  tbe  oonntnf  did  ;  and  depones  that 
the  greatest  jpairtv  off  tbe  country  tnereabout, 
,went  in  lo  Mr.  Charles,  after  Mr.  Cbarlea  had 
threatened  to  bume  their  houses*  and  hade  bunt 
one  house,  and  the  deponent  himself,  and 
Oabs  natural  sone  and  M*Regner,  his  domes- 
tic servant,  and  four  or  five  of  Gab's  tenanti, 
as  he  remembers,  went  to  Mr.  Charles  ;  de- 
pones that  lie  sawe  Angus  Campbell,  of  Dal- 
tout,  and  Angus  Campbell,  of  Ulva»  with  the 
rebells  at  the  Tarbat  and  Bole,  and  they  hade 
.armes ;  and  tliat  he  sawe  Campbell,  off  brum- 
limiei  at   Kjrkmiohaell,  off  Inverlassie;    In 


company  with  the  rsbells  wher  Mr.  Charles 
was  ther,  and  that  he  bade  a  sword  ;  and  this 
is  the  truth  as  he  shall  answer  to  God,  depones 
he  cannot  wreitt. 
Sfe  Subtcribiturt  Lnarmaow,  I.  P.  D.  Com. 
John  M'Kenzis,  Interprelor. 

Patrick  CampbeU,  called  Black  Patrick, 
some  tyme  ffactor  to  Attchtnbreck,  aged  threttie 
yeares,  married  purged  and  swome  ;  depons 
that  the  tyme  lybded,  be  did  see  Donald 
Campbell,  of  Oab,  in  company  with  the  rebells 
in  Kirkmichaell  of « Glasrie,  when  Mr.  Charles 
Campbell  was  ther ;  and  diepoiM  that  therefVcr 
he  sawe  him  at  Kirfcmichadl  off  lofvrlassie, 
on  horse  back,  rydeing  doone  from  a  litteH 
bight  above  the  lowne,  wher  Mr.  Charies 
Campbell  and  two  bundreth  of  the  rebells  were, 
and  depoos  that  he  did  see  Duncan  Campbdl, 
eMer,  <m  Dramfunie,  at  Kii^micbaeO  of  Gnsrie 
with  Mr.  Charles  Campbell,  the  tyme  forsaid 
and  fy  ve  bundreth  of  tne  rdbells  together,  de- 
pones he  sawe  Angus  Campbell,  of  Daltoot, 
and  John  Campbell  of  Ulva  all  alk>ttgst  with 
the  rebella  in  amiei,  and  paiticolariie  at 
Bute,  Rosa,  Tarbat  and  Cowall ;  and  thia  is 
the  troth  as  he  shall  answer  'to  God. 

Sic  Sahicrilntur^         Patrick  CAimELL. 

Mn  PoUockf  in  Killmicbaell,  off  Ghttrie^ 
aged  sixtie  yeares,  married,  puived  and  swonep 
depons  that  he  did  see  Duncan  Campbell,  dder, 
off  Drumfunie,  in  company  with  the  rebells  at 
Killmicbaell  of  Glasrie,  and  sawe  him  ryding 
into  the  town  with  severalls  of  them,  the  tym^ 
of  Argyll's  rebelUone ;  depones  he  sawe  Angna 
Campbell,  of  Daltoiit,  in  company  with  IIm 
rebells  walking  with  a  sword  4be  same  tymo 
and  places,  and  in  armes  ;  and  thb  is  the  tratit 
as  he  shall  answer  to  God. 

iSic  Subteribitur^        JoBN  Pollock* 

B4ibert  APIndoer,  sone  to  Leugas  M'Indoer, 
in  Killchowne,  aged  seventeen  yeares,  un- 
married, purged,  and  sworne ;  depons  that  tbe 
tvme  lybellcNl,  he  sawe  Donald  Campbell,  of 
Oab,  at  Killmicbaell  of  Glasrie,  walking  up 
and  down  the  towne,  when  Mr.  Charies  Camp- 
bell and  the  rebells  were  there ;  depons  he  sawe 
Angus  Campbell,  of  Daltout,  and  John  Camp- 
bell of  Ulva,  walking  up  and  downe  with  tho 
rebells  and  convening  with  them,  when  Mr. 
Charles  Campbell  was  at  Killmicbaell  off  Glas- 
rie ;  and  thb  is  the  truth  as  he  ahaH  answer  tto 

God.  ROBBIT  M*IllOOKR, 

The  Lords  ordaines  the  assy se  to  inclose  and 
jrelurne  ther  verdict  to-morrow  at  ten  o'clock. 

March  4th,  1687. 

The  said  dav  the  nersons  who  past  npoA 
4ie  assyse  off  Donald  CampMI,  of  C^ ;.  Dun- 
can Campbell,  elder,  off  Drumfunie ;  Angus 
Campbell,  off  Daltout;  John  Campbell,  ai 
Viva ;  retnmed  ther  verdict  in  presence  of  ihm 
saids  lords,  wfaeroff  the  tenor  fiellowes : 

The  Assise  haveing  elected  and  chooeu 
Patrick  Smithi  of  MetoTen,  chancellor^  they 
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•11  io  OM  Toioeffiiid  ]>o&ald.GaiBpM],  of  Oab ; 
Doncsn  Gftinpball,  elder  of  Dnimfunie ;  Angus 
Campbell,  ofiMltoot ;  and  John  Campbell, off 
UlTa,  were  peraewed  ffor  the  cryme  off  trea- 
soDe.  that  the  same  is  f  offiGien%  pro?ine,  ac- 
oordiDg[  to  the  intcrloqattor  off  tbe  lords  off 
JQStidarie,  and  tbir  presents  aF  written  be  John 
Ssndilaiids  derk,  and  signed  be  the  forsaid 
chancellor,  at  Ediobargh,  the  third  day  off 
March,  1687. 

SicSubieribiturt    Patrick  Surra  Bracco, 

Chancellor. 

Efter  oppeing  aad  reading  of  the  whilk  rer- 
diot  off  Assyse,  Tbe  kyrds  justice  generall,  jus- 
tice clerk,  and  commissioners  of  justiciary, 
theHbre  be  tbe  mouth  off  John  Leslie,'  dero^- 
sterof  court,  decerned  and  adjudged  the  said 
Donald  Campbell,  of  Oab ;  Duncan  Campbell, 
elder,  of  Dnimfunie ;  Angus  Campbell,  off 
DaitoQt ;  and  John  Campbdl,  of  Utva ;    to  be 


execute  to  tlie  death,  demained  as  traitors,  and 
to  underlye  the  paines  off  treasooe  and  utter 
punishment  apoyoted  be  tbe  lawes  off  this 
realme,  at  sucii  tymes  and  places  and  in  sucK 
manor  as  our  soveraioe  lord  the  kiog^s  most  ex- 
cellent majestic  shall  appoynt^  and  ortlaines 
ther  name,  fame,  memorie,  and  honors,  to  be 
extinct;  ther  blood  to  be  tainted,  and  ther 
armes  to  be  ri? en  furtb  and  delatte  out  off  tbe 
book  of  armes,  so  that  ther  posteritie  may 
never  have  place,  nor  be  able  beireiler  to 
bniike  or  joyse  any  honours,  offices,  titles,  or 
dignities,  within  this  realme,  in  tyme  coming, 
and  to  have  forfaulted,  omroitted,  and  tint,  ail 
and  sundrie  ther  lands,  heritages,  tacks,  stead- 
ings, rovrmes,  possessions,  titles,  offices,  goods, 
and  'gear,  whstsoinever  pertaineing  to  them 
to  our  soveraine  lords  use  to  reraaine  ucr- 
petuallie  with  bis  hig^hnes  in  nropertie.  Which' 
was  pronounced  for  doom.  Whereupon  his  ma« 
jestie's  adrocate  asked  and  took  instruments. 
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E0DIBVBOB9  Juljf  14,  1690.   • 

AnENT  the  lybdled  sommonds  and  indyte- 
meot  for  high  treasooe  raised  and  persewed 
before  the  king  and  queen's  miyaaties  and  tbe 
estates  of  parliament  writtin  in  Latine,  and  ex- 
pede  under  tbe  hand  of  the  deput  of  ihe  direc« 
torsofcfaanoellary,  keeper  oftheijuarteraeall 
confbnne  to  ane  warrand  and  act  ot  parliament 
after- mentionod ;  att  the  instance  of  sir  John 
DaUymple^  younger,  of  Stair,  their  ma- 
jesties advocat  for  their  bighnes  interest 
in  the.  matter  underwrytten  against  John^ 
viscount  of  Dundee;  James,  earle  of  Dom* 

*  The  celebrated  Graham,  of  Claf  erhouse, 
who  forms  a  very  conspicuous  figure  io  the 
Scottish  History  m  tbe  seventeenth  century. 
Vpon  the  meeting  of  tbe  Convention  of  Estates, 
"  he  went"  Dalrymple  instructs  us,  •*  wherever 
the  spirit  of  Montrose  should  direct  him,"  a 
modem  fiction,  says  Laing,  ejtceeded  only  by 
another,  that  bis  heroism  was  caught  from  the 
recitation  of  Ossian-s  Poems.  He  was  killed  in 
the  baUle  of  Killycranky,  (June  17th,  1689), 
where  he  had  beaten  the  troops  of  king  William 
under  Mackay.  Pitcairn  has  honoured  bim 
irith  the  following  epitaph : 

Ullimc  Scotomm,  potnit  quo  toipite  solo 

JUbcitas  PatriaB  sslva  foine  tu«  i 

T<  mori^nte,  novas  accepit  Sootis  civei, 

Accepitqoe  oovot,  te  moriente.  Dent, 

nia  tibi  tapemse  negat,  tu  non  potes  illi  i 

£i^  CaUsdonie  nomea  inane  vale. 

Tfiqne  vale,  geotJs  prifcae  fortissimo  doctor, 

mUmeScotornm,  alqiw  ultima  Graiac>  vale. 
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fermltng ;  ■    ■  viscount  of  Freodraiigbt ; 

tord    Dunkeld ;    major   Wiluam 

Grahame,  of  Balwhaple;  CoUonell  Alexan* 
derCannan;  John  Cleiltand,  of  Fasken ;  Mr. 
CoNn  M*Kenzie,  uncle  to  the  earle  of  Sea* 
forth;  sir  John  Drummond,  of  Machany; 
William  Crawford,  younger,  of  Ardmillan ; 
James Crawfhrd,  bis  brother; Ro- 
bertson, of  Strowan ;  David  Grahame,  brother 
to  tbe  deceist  John  viscount  of  Dundee,  for 
himselfe,  and  lyi  representing  the  said  viscount 

—  Halybortoon,  of  Pitcurr ;  and  ■ 
Haly burton,  as  air  to  tbe  said  deceist 
Halyburton,  of  Pitcurr;    his  father,  Jamea 

Which  Dryden  did  not  disdain  to  translat* 
as  fbUows : 

«'  Ob,  last  and  bert  of  Soots !  who  did  maintaio 
Thy  country's  freedom  iVom  a  foreign  reign; 
Kav  people  fill  the  land,  ooir  thou  art  gone. 
New  Oodf  the  temples,  and  new  kings  tbe  tbrooe* 
Scotland  and  tboa  did  each  in  other  live, 
Nor  wouldsl  tboo  her,  nor  could  she  tbee  survive. 
Farewell,  who  dyiog  didst  suppoit  tbe  state, 
And  couMst  not  fall  but  with  thy  country's  fiste.**  ^ 

See  in  Laing,  voU  4,  p.  89^)  Sd  ed.  the  de« 
tectioa  of  a  misrepresentatMn  of  Dalrymple's 
relating  to  tbe  battle  of  Killycranky. 

Dalrymple  has  printed  the  fbllowiog  Cones* 
poodence,ftimished  to  him,  he  says,  by  sir  Da« 
vid  Dalrymple  (Lord  Hailes) : 

l/frd  Sirathnaver  to  Lord  Dundee. 
«  My  loid ;  The  oonoeni  that  many  equally 
interested  m  as  both,  bar  tor  your  lordthip,  ab», 
I     30 
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rebelU  \  and  by  the  14Ui  and  15tb  acts  parlia- 
meol  6th  of  king  Jamea  the  lecood,  and  par- 
liament toeltb  king  Jamea  the  texth  caput  on 
handred  and  fourty-sex,  the  rvsebg  in  tear  of 
weare,  or  supplying;  the  rebelfs  in  help,  rcd^  or 
council],  or  the  stuffeing  of  booses  fur  tb« 
furthering  of  the  king's  rebells,  are  crymea  for 
which  the  persones  are  punishable  as  traitoors* 
against  whom  not  only  rorfaultureaare  allowed 
to  proceed  in  abaance  oy  the  elerenthact  of  the 
first  session  second  pariiameot  of  king  Charles 
2nd,  but  also  by  the  69th  act  parliament 
6tb  king  Jamea  the  fyfib,  the  summonds  of 
treasone  may  be  persei^red  against  the  air  for 
the  treason  committed  by  nis  predecessor: 
Nevertheless  it  is  of  verity  ,*that  the  deceist  John 
visoonnt  of  Dundee,  and  James  earle  of  Dum- 
fermling;  viscount  of  Frendraught; 
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^mottstonn,ofNewtoan,of  Drum ;  sirEwan 

Cameron,  of  Lochzeell ;  Cameron, 

his  eldest  sone ;    Donald  M'Donald,  younger, 

of  Sclaite ;  the  laird  of  M*Naugton ; ■ 

Grant,  of  Ballandalloch : Stewart,  of 

jippia ; M'Rean,  alias  M'Donald, 

elder,  of  Olencoe;  Alexander  M*Donald, 
younger,  of  Glrngary ;  Donald  McNeill,  of 
Gallahellie ;  and  sir  John  M'Lean,  of  Dowart, 
and  divers  others  tbeir  aasbdats  and  accom- 
plices. The  antbentick  cooie  whereof,  in  £d^ 
fish,  produced  in  manner  after  specified  maketh 
mcnuon.  That  where  the  crymes  of  rcbellioiie 
and  treasone,  ryaeingand  continowing  in  armcs 
against  their  majesties  and  their  hignness  au- 
thority and  government,  and  the  assaulting  of 
their  majesties  forces,  the  garisoaetng  of 
houses  and  strengths,  the  harlwuring,  correa- 
ponding,  and  associating  with  open  riheWs  and 
traitours;  the  fallinjg^  upon,  wou^dcing  or 
robbeiog  their  majesties  forces  in  their  retreate, 
are  bien  crymes,  punishable  with  ibrfeiture  of 
Irfe,  lands,  and  goods ;  and  by  the  third  act 
first  pariiament  king  James  the  first,  it  is  sta- 
tute and  orduned,  That  no  VMa  nottonriy  rebell 
against  the  king's  persone,  under  the  pain  of 
forfaulting  of  lyfe,  lands  and  goods ;  and  by 
the  thretty- seventh  act  of  his  second  parlia- 
mcnt,  it  is  statute,  that  nae  nan  wilfiilly  resett, 
enlertaine,  or  doe  lavours  to  open  and  manifeat 

atracting  from  that  respect  wbkh  your  own 
merit  made  me  have,  cannot  but  occasion  re- 
grate  in  me,  to  see  that  the  courses  you  take, 
tend  inevitably  to  the  ruin  of  you  and  yeiiis,  if 
persisted  in.  I  cannot  therefore  bat  wish,  that 
you  would  follow  the  duke  of  Gordon's  exam- 
ple, and  I  am  persuaded  it  will  be  found  the 
nest  course ;  neither  shall  your  friends  who  at 
this  time  dare  not  well  meddle,  be  wanting  to 
show  their  afiection  to  you,  and  interest  in  the 
standing  of  your  family,  and  I  hope  you  will 
do  me  the  justice  to  believe  that  none  wishes  it 
better,  or  will  more  efiectualW  lay  himself  out 
in  it,  than,  my  lord,  &c.  oraATiuiAvui." 
*•  Inverness, 
»<  3d  of  July,  1680." 

Lord  Dundee  to  Lord  SirothnAver» 

c^'My  lord ;  Your  lordship's,  dated  the  Sd,  I 
received  the  IStb,  and  would  have  returned  an 
answer  before  now,  bad  I  not  beeu  called  sud- 
denly to  Enverlochie,  to  give  orden  anent  the 
forces,  arms,  and  amunition  sent  firom  Irland. 
My  Ion],  I  am  extreamly  sensible  of  the  obli* 
gation  I  have  to  you,  for  ofiering  your  endea- 
vours for  me,  and  giving  me  advice  in  the  dea- 
ferate  estate  you  thougnt  our  afifairs  were  in. 
am  persuaded  it  flows  from  your  sincere 
goodness  and  concern  for  me  and  mine,  and  in 
retnm,  I  assure  your  lordship,  I  have  had  no 
less  concern  tor  you,  and  was  thinking  of  mak- 
ing the  like  address  to  you;  but  delayed  it  tiU 
dimgs  should  appear  more  clear  to  you.  1  am 
•ornr  your  lordship  should  be  so  far  abused  as 
to  think,  that  there  is  any  shadow  of  appesr- 
aaeeof  atability  in  this  new  stmetura  or  go- 


•  lord  Dunkeld;  m^jor  William  Grahame, 
off  Baquhaple ;  coUooell  Alexander  Cannao  i 
JohnCteilland,ofFaaken;  Mr.  Colin  M'Kenzie, 
ancle  to  the  eu4e  of  Seaforth ;  air  John  Dnun- 
mond,  of  Machany;  William  Crawfurd, 
yoonger,  of  Ardnullan ;   Jamea  Crawfurd,  hit 

brother  ; RobertHme,  of  Strowau; 

Mr.  David  Grahame,  brother  to  the  viacoam 
of  Dundee;  thedecoat  ■  *  ■  ■  Halybartoa, 
of  Pilcnrr,  and  ■     ■  Halyburton,  bn  aone ; 

Jamea  Edmonsloan,  of  Newtoun,  of  Dnim ; 
air  Ewan  Cameron,  of  Locbsiell ;  ■ 


Temment  these  men  have  framed  to  them- 
selves :  they  madei  you,  I  doubt  not,  believe, 
that  Darie  (LondoDaeny)  was  rdieved  three 
weeks  ago.  By  printed  aooonnta,  and  I  oan 
aaaure  you,  it  never  waa  relieved,  and  now  ia 
taken.  They  told  you,  the  Inglish  fleet  and 
Dutch  were  OMStera  of  the  sea.  I  know  for 
certain  the  French  ia,  and  in  the  Chanel ;  in 
testimony  whereof  thf^  have  defeated  our  Soots 
fli,«t.  For  as  they  came  alongat  they  feU  oa 
the  two  friggata,  killed  the  captains,  and  aeised 
the  ahipa,  and  brought  the  men  prisonera  to 
Moll.  They  tell  you  Shombeiv  is  going  to.Ir- 
hiod  to  carry  the  war  tbitlier.  f  assure  Yoa  the 
king  baa  landed  a  considerable  body  of  fbrcca 
there,  and  will  land  himself  amongst  our  friends 
in  the  west  (whom  I  am  sorry  ror)  very  aobn. 
So,  my  lord,  having  given  you  a  clear  and  true 
prospect  of  affairs,  wnicli  I  am  afraid  amongst 
your  fblks  you  are  not  used  with,  I  leave  you  to 
judge  if  I  or  you,  your  family  or  myn,  be  moat 
inmmger.  However,  I  aclmowleifge  francly, 
I  am  no  less  obliged  to  your  lordship,  seeing 
you  made  me  an  ofller  of  your  assistance  in  a 
tyme  when  you  thought  I  needed  it.  Wherein 
I  can  serve  your  lordship  or  family  at  any  time 
you  think  convenient,  you  may  freelv  employ 
me.  For,  as  &r  aa  my  duty  will  allow  me  in 
the  circumstanoee  we  atand,  I  will  ftady  year 
well  as  becomes,  my  lord,  yonr  odoat  homUa 
servant,  Dumdeb." 

^'Struaa, 
"  15th  July,  t68d.»' 

See,  in  thia  QoUeetion,  other  poiticnlan  oett* 
ceming  Dundos^  vol.  11,  p.  946,  et  seq. 
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CwBcimi,  hb  Mmi  mme;  Oomiil  M'DoMld, 
yqaager,  of  Sebit ;  theburd  of  M*Naiif htoun ; 
Gnmt,  of  BdiindaDoch ; 


3tew«it»^  of  Appin ; 


K*Iimi,  atiat 


M'DoDalcl,  eUer,  of  Glenooe;  Alexander 
M'Dooald,  yoooger,  of  Glengeme  ;  Dunald 
M«NeUI,  of  GaienbellM ;  aod  &  Jobn  M'Keao, 
of  Dowait,  with  divene  others  their  aasociats 
and  aoeomplicet,  hareinsT  shaken  off  all  fear  of 
God  aod  r^trd  to  their  roa'taes  aod  their  lands, 
and  love  to  their  native  conntrey,  they  did 
ryse  and  eontinow  in  open  armcs  against  thtir 
majesties  authority  annd  goveniment,  the  first, 
second,  tfarid,  or  ane  or  other  of  the  dayes  of 
the  moneth  of  April!,  1689  years,  or  ane  or 
other  of  the  dayes  of  the  moneth  of  May  thflr- 
after,  the  said  year ;  and  apon  the  -^-—  day 
of  Hajr  or  ane  or  other  of  the  dayes  of  the  said 
monetK  and  ^ear  of  God  forsaid,  the  said  de- 
oeist  John,  visoount  of  Dundee,  and  the  other 
penons  a'mentioned,  did  come  to  the  toune  of 
FerCh  in  fear  of  wear,  and  therein  in  ane  hos* 
lile  manner  did  seiae  and  carry  away  the  de- 
Oeist  laird  of  Blair,  aod  other  officers  of  their 
n^eaties  forces,  and  detained  the  laird  of  Blair 
prisoner  in  the  castle  of  Dowart,  in  a  cruell 
«nd  sad  oonditione,  till  he  dyed ;  and*  upon  the 
-*-—  day  of  June,  one  thousand  six  hundred 
and  eighty  nyne  years,  or  ano  or  other  of  the 
dayes  of  the  said  moneth,  the  persones  abbve- 
Damed  and  others,  being  oU  armed,  marching 
to  joynetbe  rebells,  did  attack  a  certain  num- 
ber of  their  majesties  foroes  under  the  com- 
mand of  captain  Alexander  Young,  in  Kyn 
ri ;  as  also  the  said  John,  viscount  of  Don- 
,  James,  earle  of  Dumfermling,  and  the 
other  persones  afaovenamed,  haveiag  raised  and 
assemoied  severall  thousands  of  rebells,  and 
highland  rebells,  [sic  iu  orig.}  they  had  the 
toTdness  to  march  throw  tfaecountrey,  oppress- 
ing and  destroyinff  their  majesties  good  and 
k^yall  aubjects,  ana  to  oppose  their  forces ;  and 
upon  the  86th  day  of  J  ully,  1689,  or  ane  or 
other  pf  tho  dayes  of  the  said  moneth,  the  saki 
nmq*!!  John,  viscount  of  Dundie,  asgenerall  or 
leader  of  the  perMos  forsuds.  and  other  rebells, 
did  in.  a  plain  battle  attack  their  majestws 
•rmio,  betwixt  the  Uair  of  Athole  and  the  pass 
of  GUlieehrankie,  and  did  kill  and  wound  seve- 
rall of  their  nMuestics  forces  and  good  subjects ; 

and  therafter,  open  the dayes  of  Augnst, 

2689,  or  one  or  other  of  the  dayes  of  the  said 
moneth,  or  ane  or  other  of  the  monetbs  of  the  - 
said  year,  the  said  James  earie  of  Dttmfem> 
ling,  and  the  other  persons  forsakls,  and  their 
accomplices,  did  attack  their  majesties  forces  at 
Donkeld,  where  they  did  kill  licvtenentcoilondl 
William  Cleilland,  major  ■  -  ■  Hsndeibono, 

and  severall  others  of  their  roajestaes  officers 
nod  faithful!  souidiers  ;  and  baveing  mett  and 
asaemblMl  at  Innerlochie  otion  the  first,  second, 
•r  third  dayes  of  the  mouth  of  and  year 

of  God  forsaid,  or  ane  or  other  of  the  dayw  of 
the  mouths  of  they  entered  into 

treasonable  oouspiraoies,  bends,  and  assoda- 
tbtts,  for  furnishing  of  certain  nnmbers  and  pro- . 
iMioni  of  ajrmed  mon  £or  the  mttnteoance  and 


support  of  die  rebellion,  and  sent  out  parties  to 
murder  and  destroy  their  majesties  good  sub- 
jects, and  torobb  and  berriefhem  of  their  goods, 
and  the  particular  acts  of  rebellion,  treason, 
rysein^,  and  oontinuetng  in  armes  against  their 
majesties  authority  and  government,  the 'as- 
saulting of  their  forces,  tlie  garrisoneiog  of 
booses,  and  strengths,  the  harooiireing,  cor- 
responding with  open  lebells  and  traitours,  and 
the  falling  upon,  wounding  or  robbing  their 
ma'ties  forces,  and  the  other  crimes  above- 
mentioned,  upon  the  da^es  rex'tve  of  the  se- 
verall months  of  the  said  year,  one  thousand 
six  hundred  and  eighty  nyne,  or  upon  ane  or 
other  of  the  dayes  of  one  or  other  of  tne  moneths 
of  the  said  year  1689,  off  the  which  horrid  and 
treasonable  crymes  abore  specified,  or  ane  or 
other  of  them,  the  haill  forenamcd  persones, 
and  ilk  ane  of  them  are  actors  ahrt  and  pairt, 
which  being  found  by  their  mi^jesties  and  the 
estates  of  parliament,  they  ought  to  be  pu- 
nished as  horrid  traitors  and  rebells,  with  lor- 
ftulture  of  lyfe,  lands,  honpur,  and  goods,  to 
the  terror  of  others  to  committ  the  lyke  in  tymo 
comeing ;  and  therelbre'  the  sauhi  haill  defen- 
ders alraveoamed,  to  have  compeared  before 
their  majesties  and  the  three  estates  of  pari  la- 
ment within  the  parliament  bouse  of  Edinburgh, 
at  ane  certane  daye  bygone,  to  haye  heard  aod 
seen  sentence  and  decreet,  given  and  pro- 
nounced against  them  in  the  same  matter,  as 
at  more  length  is  contained  in  the  said  principall 
snmmonds,'  which  containes  therein  a  warrand 
for  exeaiting  thereof,  with  the  usuall  kolemni- 
ties  neoessar  upon  twenty  fy  ve  days  warning, 
at  the  mersat  cross  of  the  bead  biiigh  of  too 
shyre,  where  the  fomamed  persones  live  ;  and 
in  case  there  be  not  tutus  acctMus  thereto  at  the 
head  burgh  of  tho  next  adjacent  shyre  where 
they  live,  oonforme  to  ane  act  of  the  first  sessione 
of  your  maiesties  first  parliament,  daited  the 
first  day  of  August,  1689  years,  as  the  said 
Bommonds  raised  and  dewly  execute  against 
the  haill  fomamedpersones  more  fully  proporti, 
Thesakl  sir  John  Dairy  mple,  their  majesties  ad* 
vocat,  compeared  peraonally,  who  desyred  that 
the  said  procesof  treasone  raised  before  the  par- 
liament at  httinstanoa  against  the  representatives 
of  the  viscount  of  Dundee,  and — Haly  bur- 
ton, of  Pitcurr ;  and  against  the  said  Jamea 
earle  of  Dumfbrmling,  and  the  persons  above- 
named,  and  othera  in  this  kin^om,  Vbo  rose 
in  actuall  rebellion  against  their  majesties,  aod 
fftill  eontinow  in  armes,  might  be  called,  and 
accordingly  all.  the  persons  against  whoib 
the  lybeTl  or  indytement  of  high  treasone  is 
raised  were  thryce  pnblidy  called  by  roea- 
cers  Kt  the  barr  and  at  the  great  door  of  the 
house,  aod  none  of  them  compearing,  the  said 
air  JohO  Dahrymple,  their  ma'ties  advocaf, 
produced  in  presence  of  the  estates  of  parlia- 
ment, the  letters  and  indytement  of  high  trea- 
sone wryUon  in  Latine  upon  parchment,  under 
the  hano  and  auhscriptione  of  the  depot  direc- 
tor of  the  chaocelary,  keeper  of  the  quarter 
saall,tog^er  with  ane  other  duplicat  there- 
of, under  the  hand  and  subscriptione  of  the 
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Mid  deputy,  director  of  the  Chtiioflry,  keeper 
of  the  said  quarter  eeaU«  item,  Aoe  euthentick 
oepie  of  the  said  lettera  of  trcasone  tranilated 
into  Engliaby  togither  with  the  fovtaid  act  of 
parliameot,  dated  the  fint  day  of  August,  1689 
years,  whcrby  the  king  and  qucen^s  miyealieB 
and  the  eitalea  of  pariiaoMiitooe  grant  warrand 
to  his  m^iestics  adfoeat  to  raise  aoe  indytsinent 
'of  high  treasooe  befor  the  pariianoent,  against 
Che  vtsooimt  of  Dundee,  the  earle  of  DomTerm- 
ling,  and  other  persones,  who  are  in  ofien  're- 
beuion  against  their  oujesties;  and  Ivkways 
•gainst  all  such  persones  as  aoteroeptea  any  of 
his  ma'ties  forces  under  the  command  of  miyor 
generall  M*£ay  in  their  retreat,  and  killed, 
wounded,  or  robbed  them  of  their  doaths, 
horses,  and  armes ;  and  thereby  they  declare 
that  a  cilalion  against  the  saids  peraones,  at 
the  mercat  cress  ot'the  head  buigh  of  tfaeshyre 
where  they  duett,  or  in  case  ther  be  not  tuittt 
acceuut  tbrto  at  the  mercat  cross  of  the  head 
burgh  of  the  neit  adjiacent  shyre  shall  be  snffi- 
cieot ;  and*  after  production  and  reading  of  the 
•aid  indytement,  in  Latine,  wherof  there  was 
two  principatis  produeed  and  aoe  autheotiGk 
copie  thereof  in  English,  and  the  act  of  parlia- 
ment abof  ementioned,  which  were  read  m  au> 
dieuoe  of  their  miyesties  high  commissioner 
and  the  estates  of  parliament,  their  ma'ties  said 
•df  ocat  did  produce  ane  ezecutine  of  the  said 
•ommonds,  dated  the  7th,  8th,  10th,  ISth, 
Idth,  14th,  and  34th  days  of  March,  1690 
vears,  under  the  hand  of  George  Oj^ry,  Al- 
uanv  herauld  ;  bearing  that  the  Mid  George 
Oguvv,  Albany  herauld,  att  command  of  tne 
■aids  letters  of  tressone  raised  at  the  instance  of 
their  msjesiies  said  ad? ocat  against  the  saids 
defenders,  and  by  verlew  thereof,  witli  one  of 
their  ma'ties  trumpeters,  and  wimess  there- 
,  onto  subscryreing,  past  U|)on  the  said  7th  day 
of  March,  to  the  mercat  cross  of  Coupar,  in 
Fyfe,  head  bui]^^  of  the  s'refdome  thereof; 
•nd  upon  the  said  eight  day,  to  the  mercat  croas 
of  Forfar,  head  burgn  of  the  s'refdome  thereof ; 
.  and  upon  the  said  10th  day,  to  the  mercat  cross 
off  Aberdeen;  and  upoa.the  said  18th  day,  to 
the  mercat  cross  of  Bamff ;  and  upon  the  ssid 
13th  day,  to  the  mercat  cross  of  Elgine  of  For- 

•  less:  and  unon  the  said  14tb  day  to  the  mercat 
crosses  of  Naime  and  Inveraes  rez'ive;  and 
upon  the  said  S4tb  day,  to  the  meroat  cross  of 

•  Perth,  head  burglis  of  the  s'refdomes  thereof, 
•nd  thereat  ilk  ane  of  the  asids  croces  rex'ire 
and  soccessire  in  their  ma*tiea  names  and  au- 
thori^  with  their  coatU  of  armes  displayed, 
•ound  of  trumpet,  and  other  solemnities  requi- 
site and  necesaar  open  proclamation  and  puMick 
veadinr  of  the  said  summonds  of  tressone,  he 
lawfully  charged  the  haill  persones  abot e  and 
aftermentioned,  viz.  John  Yiscount  of  Dundee ; 
James  earle  of  Dumfermling ;  viscounti>f  Fren- 
draugfat;  lordDunkeld;  major  WilUain  Gra- 
ham,  of  Baquhaple ;  col|onell  Alexander  Can- 
oan;  John  Cleiland,  of  Fosken ;  Mr.  Colin 
M'Kenzie,  uocle  to  the  rarle  of  Seaforth ;  sir 
John  Drummoody  of  Machany;  William 
€r»wfard,   younger,  of  Ardmilbn;  Jamea 


Crawfurd,  his  brothers 


fiebttt* 


of  Strow^n ;   David   Graham, 
to  the  deoeist  Jehn,  nsoowit  of  Dundee,  iw 
himself,  and  as  reprrsenting  the^said  t isoonnt  ; 
Halyburteo,of  Pitcnrr ;  and— — — 
Halyburton.as  air  to  the  said  deoeist  ■ 

Haly  button,  of  Pitcurr,  his  tather ;  James  Bd- 
monstoun,  of  Newtoun,  of  Downe ;  sir  Ewes 
Cameron,  of  Lschseel ;     ■  Cameron, 

hiseMest  sone  ;  Donaki  McDonald,  younger, 
of  8clato ;  the  laird  of  M^Naughtoua ;    ■ 
Gmnt,  of  Ballindalloeh  ;  >  8towait,  of 

Appin; McLean,  alias    M«DonaM, 

elder,  of  Gleoooe  ;  Alexander  M'DonaM, 
yoonger,  of  Glengarie  ;  Donald  McNeill,  oT 
Gallihellie ;  and  sir  John  M^&ean,  of  Dowait, 
and  diverse  others,  their  associats,  andaecom- 
plsDes;  and  all  others  the  succiesnw  of  such  of 
them  as  are  dead,  andyour  tutors  and  cuiatnn, 
if  they  any  hare  tor  their  inlrest ;  to  have  com* 
peired  boMMr  the  high  court  of  parliasDent, 
within  the  parliament  house  of  Edinbuifh, 
upon  the  days  particularly  mentioned  in  the 
said  sumoMMida,  and  that  he  made  certifieatHNiy 
and  affixtand  left  aulbentick  doubles,  with  a  list 
of  the  witness,  at  and  upon  ilk  ane  of  thd  aside 
meroat  crosses,  befor  and  m  presence  of  the 
vritness  mentioned,  in  and  aubscryveing  wit- 
ness to  the  said  executione ;  together  with 
another  excutkmc  under  the  hand  of  William 
Giover,  Rothesay  herauM,  beanng  that  upon 
the  said  eight,  tenth,  tuclt,  tburtein,  andfyfleen 
days  rex'ive  of  the  month  of  March,  1690 
years,  the  said  William  Glover  to  hare  at 
command  of  the  said  summondsof  trraaone,  at 
the  inotsnoe  of  the  ssid  sir  John  Dalrymple, 
their  majesties  advocat,  for  ther  highnca  ia- 
trest,  sgamst  the  haill  defenders  abovenamcd, 
and  their  accomplices,  past  with  ane  trumpe- 
ter, upon  the  said  8th  day  of  March,  and  year 
of  God  foraaid,  to  the  mercat  crom  of  La- 
neric,  head  buigh  of  the  s'retdome  thersof,  and 

rn  the  tenth  day  of  March,  and  year  ot*God 
ve  wryten,  to  the  mercat  croas  of  Air,  head 
burgh  of  the  s'retdome  thereof;  and  alse  open 
the  said  12th  day  of  March,  and  year  of  God, 
fbnaid,  to  tlie  mercat  cross  ot  Joverarie, 
bead  burgh  of  the  s'retdome  of  Aigyle ;  and 
unon  the  fourteen  day  of  March,  and  year 
of  God  above  wry  tin,  to  the  merest  irosa  of 
Renfrew,  head  burgh  of  the  s'retdome  thereof; 
and  upon  the  fyfteen  day  of  March,  and  year 
of  God  forsaid,  to  the  mercat  croas  of  Sterling, 
head  burgh  of  the  s'refdome  thereof;  and  there 
at  ilk  ane  of  tlie  ssids  crosses,  reepedive  and 
succce&ive ;  in  their  majesties  name  and  autho- 
rity, the  ssid  William  Glover,  Rothesay  he- 
rauld, lawfully  summoned,  wkmed,  and  onarg- 

.  ed,  ilk  ane  of  the  fornamed  permea  above^ 
named,  and  others  contained  in  the  summonds 

!  ot  treasons,  and  ilk  aneof  them,  and  the  suc- 
cessors of  such  of  them  ss  are  dead,  be  sound 
ot  trumpet,  three  sevetail  ty mea,  with  displayed 
coatt,  be  open  prodamstiooe,  and  publics  rend* 
ing  of  the  said  summonds  of  Ireasoee,  and 
using  otiier  solemnities,  neoessar  to  coopcar 
helbr  thenr  mqjcatMs  higheeuitof  pwiiaaMnlft 
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to  llie  ctrie  of  SMfbitb;  sir  JohD  Dnini- 
bhnmI,  of  Micbanoie;  WiRiam  Cranfunfy 
Yomifer,  of  Ardmillan^  James  Cnrafurd,  bit 
PTOlber ;  ■  Robertaone,   of  StrowaQ; 


James  Edmooston,  of  Newtoo,   of  Douoe; 
sir  BwBD  CameroDi  of  Locbzeel  ;• Ca- 


to  bo  hoMen  widmi  ^  porltament  house  of 
EiKnbiMgh,  at  ane  oertain  day  bygone,  in  tbe 
boor  of  caose  without  oootiDiiation  of  dares, 
to  tbeefiect  for  the  eams't  and  made  oertiAca* 
tioo  as  is  exprest  in  tbie  said  summonds  of  trea- 
lone,  and  affixtand  left  ane  Jwit  and  aiithentidc 
copie  upon  ilk  ane  of  the  saads  mercat  crossea, 
res|ieGtive  and  suoecssive,  vpon  the  dayes  re* 
sp«ctire  above  specified,  together  with  a  list 
of  the  witness  names  bdbr,  and  in  presence  of 
tho  witness  mentioned,  and  designed  in  the  ex- 
ecution and  subscryreing  witness  therto,  as 
the  saids  executions  more  fully  bean.  Ther- 
after  the  saids  Oeom  Ogilvio,  Albany  heranld, 
and  the  said  WiUiam  Glorer,  Rotbesay  be- 
raukl,  who  did  execute  the  saids  letters  of 
treasons,  au^  the  witness  insert  and  snb- 
scryrin|f  witn^  to  their  saids  executiones 
re^ectire  fhrsuds,  compeared  personally  in 
presence  of  their  majesties  high  commissMMier 
and  the  estates  of  nariiament;  and  after  pubKct 
reading  of  the  said  lybell  of  treasone  in  Scots, 
and  the  executiones  of  the  samen  ;  the  saids 
herauMs  and  witness,  beiogsoloamlyswome, 
and  interrogat,  deponed  that  the  saids  execu- 
iions  lormeny  sohscr3>ed  by  tiie  saids  heiaulds 
and  witness,  were  tiew  executions  in  all  poynti, 
in  manner  therin  contained,  and  that  the 
samen  was  true,  as  they  should  answer  to  God, 
as  their  ootbs  and  depositiooes,  wrytenupon 
the  back  of  the  saiib  respective  executions 
and  sttbscryred  by  them,  and  by  tho  nresidettt 
of  jNurliament,  more  fnllv  bears.  Tberafler 
their  majesties  advocat  dia  obviat  three  olgec- 
tions  whk:h  mi^t  be  made ;  Prime,  that 
where  the  executions  does  not  bear  that  the 

rarties  were  ceited  at  their  duelling  houses, 
at  only  at  tbe  mercat  cross  of  the  head  burgh 
of  the  rayres,  be  represented  that  the  warrand 
giren  by  the^pariiament  for  raising  the  proces, !  they 
does  expressly  allow  tliat  manner  of  citation  ;  I  by   their  Tote 

Secuodo,  Albeit  the  persons  cited  be  absent,  J  lybell  rderant  in  tbir  temies,  that  these  per- 
yet'the  leading  of  probation  against  them,  j  sons  were  actually  marines  urainst  their  ma- 
altho  absent,  is  expressly  warranted  by  the  ijeaties  after  the  fourth  day  of  MaT,  16^9  years, 
act  of  the  session  of  or  joyned  with  any  of  the  rebells,  who  were 

parliament,  king  Charles  the  second,  in  snno   in  armes  after  the  said  day  relevant  to  inferr 
1660;   Tertio,  the   deduceing  of  probation    the  pain  of  treasone;   After  pronoonceing  of 
against  persons  guilty  of  treason  after  their  j  whicb  interlocutor  their  majesties  advocat  per-  ' 
death,  is  con^rm  to  the  sexty  nynth  act,  sext  •  sewer  did  adduce  diverse  ftmous  witnesses, 


l^s  eldest  sone;   Donald  ^I^Donald, 
younger,  of  Sdait ;  The  laird  of  M'Naugh- 

toun;— — -Grsnt,  of  Ballmdiilloch  ; . 

Stewart,   of  Appm ;  M'Kean   alias 

McDonald  elder  of  Glencoe ;  Alexander  McDo- 
nald, younger,  of  Glengarie ;  Donald  M*Neill, 
of  Gallahellie ;  and  sir  John  M'Lean,  of  Do- 
wart,  and  also  the  said  David  Orahsme,  fo^ 
himself,  and  as  successor  to  the  late  viscount  of 
Dundee ;  and  — ^.~-  Halyhurtone,  of  Pit- 

curr,  son  to  the  said Ualyburton,  of 

Pitcurr,  his  lather;  being  lawfully  summoiied 

Sheraulds,  with  displayed  coatts,  and  sound 
trumpet,  and  other  solemnities  requisite, 
to  have  answered  to  the  forsaid  indytement; 
and  being  oft  and  diverse  ty  mes  called  by  maceiv 
in  the  parliament  house,  and  at  the  great  door 
which  was  cast  open  as  use  is  and  not  com- 
pearand,  the  whicn  lybell  and  indytement  of 
treasone  persewed  by  their  mMcsties  advocat 
against  the  deceast  viscount  of  Dundee,  and  his 
representatiTe8,tfaeearIe  of  Domfermling,  and 
otnecB  contained  in  the  lybell,  with  the  execu- 
tions thereof,  with  the  prindpall  indytement, 
and  the  auUientIc  double  of  the  samyne,  in 
English,  with  the  fonaid  act  of  parhament, 
iropowermg  and  granting  wairand  to  the  said 
sir  John  DalrympTe,  their  nugesties  advocat,  to 
intent^  raise,  and  prosecute,  the  forsaid  lybcA 
'of  treasone  against  the  saids  defenders  in  the 
way  and  manner  abovementioned,  being  at 
len^  beard,  seen  and  considered  by  their  ma- 
jesties and  the  estates  oif  parliament;    and 

well  and  ripely  advysed,  Hiey 
and  interlocutor,    land    tlie 


of  kmg  James  the  lyfth,  which  ;  lawfttlly  ceited  for  proveing  the  poytfU  of  tbe 
ad  in  audience  of  their  majesties  |  lybell  admitted  to  his  prohatiooe,  who  haveine 
ssioner  and  Uie  estates  of  parlia-    compeared  in  presence  of  thdr  majesties  high 


acts  vrereread 

high  commissioner  and  the  estates  of  parlii 
ment,  and  then  their  majesties  adrocat  de- 
daied,  that  he  restricted  the  lybell  to  the 
defenders  their  being  actually  in  armes  against 
their  majesties,  after  the  fourth  day  of  May, 
1689  years,  (which  was  twenty  one  days  after 
the  proclamation,  of  their  maiesties  king  Wil- 
liam and  queen  Mary,  to  be  kingand  queen  of  ,  ,  ^ 
^is  realme)  or  such  of  the  saids  defenders  *  and  the  president  of  parliament  extant  in  the 
who  joyned  with  any  of  the  rebelb  who  were  '  proces  fully  bears ;  and  mcklyke,  their  ma- 


peared  in  presence  of  thdr  majesties  higl 
commissioner  and  the  estates  of  parriament, 
and  being  solemnly  swome,  purged  of  partiall 
councill,  examined,  and  interrogat,  ujwn  tbe 
poynts  of  the  lybell  and  indjrtement  of  treasone, 
admitted  to  the  persewars  probatione,  deponed 
in  manner  mentioned  in  their  oaths  and  de- 
positions, as  the  somen  subscry  vcd  by  them 


in  armes  after  the  said  day;  and  the  said 
Jamea  earte  of  Dumfermhng;  ■     vis». 

c^MDUit  -of  Prendraught ;    ■  lord  Dun- 

kebt ;  major  William  Grahame,  of  Baqohaple ; 
GoUonell  Alexander  Cannan ;  John  Cleil- 
iand,  of  PaAeB ;  Mr.  Goiin  M^Kenzie,  node 


jesties  advocat  produced  the  wreiis  aftermeo- 
tioned,  vix.  Ane  bond  of  association  entred 
into  by  the  laird  of  liochxeell,  Donald  McDo- 
nald younger,  of  Sclait,  and  other  highlanders, 
wherby  they  bind  and  obleidge  themselves,  for 
his  majesties  (the  late  king  James)  tervioe  and^ 
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their'owii  nfety,  tomeel  at  tlie 

day  of  S^tember,  1689  y^^*h  ^^  ^ 
brin^aloogst  with  them  the  oumber  of 
feadble  men ;  that  is  to  say,  each  one  of  them 
their  proportiohall  part  and  number,  partt> 
Cnlarly  T'lin  eouinerat,  but  it  is  therby  de- 
clared, that  in  case  any  of  the  rebeUs  shall 


sault  or  attack  any  of  the  pei*$ones  mentioned 
in  the  said  bond  of  association,  betwixt  the 
date  thereof  and  the  forsaid  day  of  rande?ooze, 
they  doe  solemidy  promise  to  assist  one  ano- 
ther to  the  outmost  of  their  power ;  dated  the 
84th  day  of  August,  16d9  years  ;  Item,  ano- 
ther bond  of  a&sociatione  betwixt  the  viscount 
«f  Frendraught,  John  Grant,  of  Ballindalloch, 
and  others,  dated  att  the  16th  day  of 

January  1690  years,  whereby,  as  they  pretend 
la  testimonie  of  their  loyalty  to  their  sacred 
and  dread  soveraign  ;    and  jot  the  security  of 
their  freinds  and  g^d  neighbours,  they  vow 
knd  protest  befbr  the  Almi&^hty  God,  and  on 
their  salvation  at  the  great  day,  to  goe  on  se- 
jcretly  and  with  atl  the  power  and  strength  they 
have  to  stick  and  byde  by  one  another,  and 
when  any  of  them  shall  be  stressed  or  any 
ways  molested  by  any  pairty  or  enemie  what- 
MNoever,  they  shall  repair  to  their  aid  with 
all  their  streo^h  and  power,  and  that  upon 
the  first  call  without  any  further  murr  or  de? 
lay ;    and  that  they  shall  never  be  byaased  or 
iKPokemoflr  the  said  associatione,  witmiut  the 
eonsent  of  hb  majestie*s  geaerall  and  the  ma- 
jar  pairt  of  themselves,  Bo  help  them  God  ; 
as  also  produced  ane  letter  wryten  by  the  said 
■ir  Ewan  Qameron,  of  Lochzell ;    Mf .  Colin 
]M[*Kenzie,   nude  to  the  earle  of  Seafortb; 
John  Grant,  of  Ballindalloch ;    the  laird  of 
M*Nat]ghtoua ;  sir  John  M*Lane,  of  Dovart ; 
and  otfierf  of  the  highland  clans,  direct  to 
maj^  Genei-all  M'Kay  from  Birse,  the  17th 
day  of  August  1689,  in  answer  to  his  q'by 
they  acknowledge  thereoept  of  the  major  ge- 
nerall's  letter  fra  Strathbogie,  and  they  said 
that  he  gave  account  to  bri|^eer  Cannon  from 
St.  I'nsUMie,  to  which  he  gave  a  civill  return, 
lor  by  telling  that  they  support  themselvei  by 
fictions  and  stories  (a  tning  known  all  the'  wbr^d 
over)  is  no  railleing ;    and  that  the  Christian 
means  (as  the  major  generall  said  in  his  last) 
they  make  use  of  to  ^vance  their  good  cause 
by,  is  evident  to  all  the  world,  and  the  argq- 
tnent  they  use  to  move  them  to  address  to  their 
government,  is  consequentiall  to  the  whole } 
fer,  instead  of  telling  them  what  Christians, 
men  of  honour,  goodsubjects. and  good  neigh- 
bours, ought  to  doe,  he  tells  them  m  both  let- 
ters that  his  maiestfc  (the  late  king)  hes  hott 
warrs  in  Ireland  and  cannot  in  baste  come  to 
them,  which  tho  it  were  also  trew,  as  they 
know  it  is  not,  is  onely  ane  argument  from 
safety   and  enterebt ;     and   that    he    might 
know  the  sentiments  of  men  of  honour,  they 
declare  to  him  and  all  tlie  world,  they  scorne 
his  usurper  and  the  iudemnities  of  his  gfovem- 
rneut,  and  to  save  his  further  trouble  by  bis 
frequent  invitations,  they  assure  him  that  they 
are  satisfied,  their  king  take  his  own  tyme  and 


way  to  manadge  his  dominiona  and  pusisb  hia 
rebeik ;  and  albeit  heshould  send  no  anistasoe 
to  them  at  all,  they  will  all  dye  with  their 
swords  in  their  hands  befor  they  fiull  in  their 
loyalty ;  and  swore  alleadgeanoe  to  their  sove- 
reign ;  and  desyres  he  may  theu  judge  what 
efiect  duke  Hamihoo's  letter  hes  upon  them  ; 
but  that  they  had  gotten  ane  honourable  father 
for  that  stone  from  Ireland,  and  altho  they  can 
better  tell  htm  how  matters  goe  in  Ireland,  aod 
that  they  pity  those  on  whom  such  stories  hes 
influence,  yet  since  they  have  no  onlefB  to  offer 
conditions  to  any  rebefls,  they  allow  hii  grace 
and  the  major-gpenerall  to  bebeve  on,  and  tako 
their  measures  by  their  suooesatill  bis  majestie 
(the  late  king)  his  further  orders ;  and  thej 
thank  the  ma^or  generall  for  the  good  meaning 
of  his  invitation,  though  they  are  confideot  be 
had  no  hopes  of  suoces,  and  that  they  will 
shortly  endeavour  to  give  him  a  re^yteal; 
and  that  those  of  them  who  live  iuklaods  have 
already  seen  and  defyed  the  prince  of  €h«i^w 
his  friggatts ;  and  that  they  had  returned  duke 
Hamilton's  letter,  becaos  they  had  more  use 
for  it  than  they :   And  after  prodnetaon^  and 
readinp^  of  the  saids  two  bonds  of  assodataone, 
and  missive  letter  abovementioned,  in  audieaoe 
of  their   maiesties  high   commissioner,   and 
the  estates  of  parliament,  the   said  air  John 
balrymple,  their  miyeslies  advocat,  dedar* 
ed,   that    besydes    the  dmieitiooes  of  the 
witness  adduced  against  sir  Ewan  Cameron,  of 
liochzeell ;    Donald  McDonald,   younger,  of 
Sclaitt-,  tlie  laud  of  M*Naughton  ;  and  ■■ 

Grant,  of  Ballindallock ;  he  made  use  oi  the 
saids  two  bonds  of  association  entred  into  and 
signed  by.the  laird  of  Lochzeel,  and  other hfgb- 
landera,  at  the  castle  of  Blair,  in  August,  1689, 
and  the  other  boqd  in  January  1690,  subcry  ved 
by  the  viscount  of  Frendraught  and  others ;  bv 
which  bonds  they  obleidge  themselves  to  stick 
io  one  another  in  his  majesties  service,  which 
by  the  plaoe  and  oersons  appears  to  be  the  hue 
kmff  ^uom ;  ami  farder  m  ded^ed,  that  lie 
made  use  of  the  saids  bonds  of  aasociatibne  and 
misttve  letter  for  admioiealating  of  the  pro- 
bation against  the  saids  persons  si^bscryvers 
thereof,  and  desyred  that  the  probation  ailduced 
against  the  defenders  might  lie  read  over  and 
votted  singly  as  to  every  one  of  the  defenders, 
and  which  was  accordingly  done ;  And  the 
king  and  queen's  majesties,  and  the  estates  of 
paruament  having  considered  the  fonaid  lybell 
and  indytement  for  high  treasoae,  persewed  at 
the  instance  of  their  majesties  advocat,  against 
the  fom^med  persones,  defenders,  with  the  da- 
positions  of  the  witnesses  who  were  adduced 
and  present,  and  deponed  in  the  said  matter  of 
treasone,  as  to  the  poynta  admitted  to  the  lord 
advocat  his  probatioo  in  manner  fonaid,  fis. 
against  the  deoeist  John,  visooont  of  Dundee ; 
Mr.  David  Grahame,  brother  to  the  said  f  is- 
count,  ibr  himseUj  and  as  air  and  successor  to 
the;said  late  viscount ;  the  lord  Dunkeld ;  UMyor 
William  Grahame,  of  Balquhaple;   coUoneU 
Camion ;  John  Cleilland,  or  Fasken ;  James 
earle  of  DwftfermliDg ;  ■  vi^csouotef 
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Frendniugbt;  Mr.  Collin  M'Kenzie,  uncle  to 
the  earle  of  Sealbrth ;  sir  John  Drummonfl, 
of  Machaoie ;  Wflliam  Crawf urd,  youn^r, 
of  Ardmillan  ;  James  Crawford,  bia  'brother ; 

the  laird   of  Strowaa ; Robertson ; 

James  Edroonstonn,  of  Newtoon  of  Oomie ; 
sir  Ewin  Cameroni  of  Lochzeell ; 
Cameron,  bis  eldest sone ;  ■•  Hallybor- 

ton,  of  Pitcarr ;  and Hallyburtone,  of 

Pitcarr,  bissone ; Stewart,  of  Appin ; 

■  M*Lean,  alias  McDonald,  elder,  of 

Glencoe ;  Alexander  McDonald,  yoanger,  of 
Glengarie;  David  McNeill,  of  GallocheUy; 
sir  Joho  M<Lean  of  Dowart ;  Donald  M'Do- 
nald,  yoanger,  of  Sdaitt ;  ■  Grant,  of 

Balluidaiiocb ;  and  the  laird  of  M'Naughtonn ; 
that  the  fomamed  persons  were  actaally  in 
armes  against  tbeir  miijesties  after  the  4tb  day 
of  Alay,  1689,  or  joyned  witb  any  of  the  rebells 
who  were  in  .armes  after  the  aaid  day ;  and 
having  also  considered  the  bonds  of  association 
and  roissiTe  letter  abovementbned,  produced 
by  the  lord  adrocat,  which  he  declared  he  made 
use  of,  for  adminiculatiDfl^  of  the  probation 
against  the  said  Donald  M*Dooald,  yoanger,  of 

Sclaitt;  and Grant,  of  Ballindallocb ; 

tliey  fand  and  hereby  finds  the  forsaid  cry  me 
of  treasooe  as  it  is  found  relevant,  viz.  that  the 
fomamed  persooes  were  actaally  in  armes 
-afl^st  their  majesties,  after  the  4th  day  of 
May,  1689  years,  or  joyoed  with  the  rebells 
Who  were  in  armes  after  the  said  day,  suffi- 
ciently verified  and  proven  against  the  said  John, 
viscount  of  Dundee;  Mr.  David  Grahame, 
his  brother ;  major  William  Grahame,  of  Baquh  - 
aple ;  collonell  Alexander  Cannon ;  John  Cleill- 
•ind  of  Fasken ;  James  earle  of  pumfermlinff ; 
>  ■  viscount  of  Frendraught ;  Mr.  Colin 
M*Kenzie,  uncle  to  the  earle  <»  Seafortb  ;  sir 
John  Dnunmond,  of  Machanie ;  William 
Craufurd,  yoanger,  of  Ardmillan;  James 
Craofurd,  his  brother  ;  the  laird  of  8trowan  ; 
Robertsone ;  4&oim  fidmonstonn,  of  Newtoun 
of  Doune  ;  sir  Erin  Cameron,  of  Locbzeell ; 
■  Cameron,  his  eldest  son ;  — — 

HaWburton«  of  Pitcurr;  Stewart,  of 

Appin ;  M'Lean  alias  M*Donald,  elder,  off 
Glencoe ;  Alexander  McDonald,  younger,  of 
Glengarie ;  ■      M*Neitl,  of  Galladielly  ; 

sir  John  M'Lean  of  Dowart;  Donald  M']5o- 
nald,  yonnffer,  of  Slait;  Grant,  of 

BaUindallo<Hi ;  and  thelaird  of  M'Naugfatoun  ; 
havciBg  past  severall  votes  upon  advyseing  of 
the  probation  as  to  each  one  of  y'm,  upon 
pronounceing  of  which  mterlocutor,  William 
earle  of  Crawford,  for  bimselfe  and  in  behalfe 
of  (bm  Henrietta  Seton  countes  of  Wigtoon, 
DOW  countes  of  Crauford,  bis  spous,  gave  in 
the  protestation  under  wryten,  representing, 
That  wheras  tbe  said  Janies,  earle  of  Dum- 
femding,  upon  ane  aasignatioiie  granted  to  bim 
by  the  said  conntes  of  Craoftird  of  two  thon- 
tand  merks  of  her  joynture,  did  grant  to  the 
•aid  eoontes  a  back  bond,  dated  tbe  dad  day  of 
Bf  ay,  1683  years,  declareing  tiie  samen  to 
have  been  granted  in  trust  ano  ft>r  the  behoove 
•f  the  said  cotiatn  >JBd  ber  children,  as  the 
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nid  backbond  bears;  as  also  that  tbe  saki  Wtl. 
Ham  earle  of  Crauford  having  ane  assigoation 
from  (he  deceist  earle  of  Crawford,  his  father, 
of  all  debts  and  soumes  of  money,  bath  right 
to  the  soumes  dew  to  him  by  the  said  James 
earle  of  Dumfermliog,  his  lather,  on  any  ac- 
count Whatsoever ;  and  therfor  the  said  William 
earle  of  Crawford,  for  himself,  and  in  name 
of  the  said  countes  of  Crauford,  bis  spous. 
protested  that  the  doom  and  sentence  of  for* 
fnulture  to  be  given  aud  pronounced  against 
the  said  James  earle  of  Dumfermling  shall  not 
be  prejudicial!  to  tbeir  saids  debts  and  claims  | 
but  that  the  estate  to  be  fbrfaulted  shall  be 
bitfdened  and  ly able  therefore  ;  sicklyke  as  the 
said  sentence  of  fbrfknlture  had  not  been  pro- 
nounced, and  tberupop  asked  and  took,  instru- 
ments, which  protestation  their  majesties'  aqd 
tbe  estates  of  pariiament  have  admitted  and 
admitte ;  and  sicklyke  captain  Charles  Strai- 
ton  protested,  that  the  doom  and  sentence  of 
forfaulture  to  be  given  and  pronounced  against 
tbe  viscount  of  Dundee,  shall  not  prejudge  him 
of  the  soume  of  5,000  merks  a'rents  thereof^ 
contained  in  a  bond  granted  by  tbe  late  vis- 
count to  protest  Kennet,  and  in  a  translation 
be  him  in  favours  of  the  said  captain  Cbarien 
Straiton,  and  which  b(»nd  was  granted  several 
years  befbr  tbe  late  happie  revolution,  which 
protestation  their  majesties  and  the  said  estates 
of  parliament  also  have  admitted  and  admitts  ;. 
And  therforo  onr  soveraign  lord  and  lady,  and 
the  estates  of  parliament,  by  the  mouth  of 
John  Ritchie,  dern peter  of  parliament,  decenM 
and  adjudge  the  name,  fame,  memory,  and 
honour,  of  the  said  viscount  of  Dundee,  and 

Haly  burton,  of  Pitcurr,  to  beextmct, 

their  blood  to  be  tainted,  and  their  names  to 
be  riven  forth  and  be  detett  out  of  tbe  book  of 
armes,  sua  that  tbeir  posteritie  may  never  have 
place  nor  be  able  hereafter  to  brook  or  joyse 
any  hooonrs,  offices,  titles,  or  dignities,  ia 
tymecomeing;  and  the  said  persons  to  have 
forfaulted,  amitted,  and  tint,  all  and  sundry 
their  lands,  heretadge8,tacks,steedings,  roumes, 
possessions,  goods,  and  gear,  moveable  and 
immoveable,  whatsomever  pertaining  to  them, 
to  belong  to  their  majesties,  and  to  remain  per- 
petually with  them  and  their  successors  in  pro- 
perty ;  And  lykeways  their  majesties  and  the 
estates  of  puliament,  by  the  mouth  of  the 
said  John  Ritchie,  dempster  of  parliament, 
decern  and  adjudge  the  said  James  earle  of 
Dumfermliog ; viscount  of  Fren- 
draught ;  lord  Dunkeld :  major  Wil- 
liam Grahame ;  collonell  Alexander  Cannon  $ 
John  Cleilland,  of  Fasken ;  Mr.  Colin  Mcken- 
zie, uncle  to  tbe  earle  of  Seafortb  ;  bir  Joba 
Drummond,  of  Machanie ;  William  Craufurd, 
younger,  of  Ardmillan ;  James  Craufurd^  hit 
nrotber  ;  the  laird  of  Strowan ;  Robertson  ; 
David  Grahame,  brother  to  tbe  vbicount  of 
Dundee  ;  James  £dmonston,,of  Newtoun,  of 
Doun ;   sir   Ewin   Cameron,   of  Lochzed  s 

Cameron,  his  eldest  son;  Donaki 

McDonald,  younger,  of  (ilait ;  tbe  laird  of 
M'Nanghtounj  .     ■  ■     -Grant,  ef  Ballindal- 
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Stewart,  of  Appin ; 


M'Lefto  alias  M'Donald,  elder,  of  Gleocoe ; 
AleiAuder  M'Donald,  younger,  of  Glengary  ; 
Donald  M'Neill,  of  Gallahelly  \  aod  air  John 
lA'Lean,  to  be  execute  to  tlie  death,  denunoed 
«a  traitours,  and  underly  the  pains  of  treasooe 
whenever  they  shall  be  apprehended,  and  that 
at  such  tymes  and  places  and  in  such  manner 
as  their  majesties  or  the  estates  of  parliaraeot, 
or  the  eommissioners  of  justiciary,  shall  ap* 
poynt;  and  ordains  tlie  saids  persons,  their 
same,  fame,  memory,  and  honours,  to  be  ez- 
tiiiGt,  their  blood  to  be  tainted,  and  their  armes 
to  be  rif  en  forth  and  delett  out  of  the  books  of 


armes,  ao  that  their  posterity  may  never  bare 
place  nor  be  able  hereafler  to  brook  or  joyse 
any  honours,  ofl^ces,  titles  Or  dignities  in  tyne 
comeing;  and  the  saids  persons  imediately 
abovenamed  to  have  forfaultcd,  emitted  and 
tint,  all  and  sundry  their  landa,  hetetadges, 
tacks,  steediugs,  roums, .  possessions,  goods, 
and  gear,  moTeable  and  immoveabler  whatsom- 
cTer  pertaineiDg  to  them,  to  belooe  to  their  ma- 
jesties, and  to  remain  perpetually  with  tbem 
and  their  successors  in  property.  Which  was 
pronounced  for  doom ;  and  wbensopon  their 
nuyesdea  advocat  asked  and  took  iaatnimenta* 


CuBU  JosnciARiiB,  S.  D.  N.  R^s  et  Regime 
tcota  in  Pretorio  Borgi  de  Edinburgh, 
septimo  die  meosis  Martij  1692,  per  ao- 
biiem  et  poteotem  comitem  Robertum 
Comitem  de  Lothian  Joatlciariom  Ge- 
neralem,  et  honoiabiles  viros,  Dominum 
Colinum  Campbell,  de  Aberuchill,  magis- 
trum  Dandem  Home,  de  Croserig,  Jo- 
hanem  I^auder  de  Fountaiohall,  magia- 
irum  Arcbibaldum  Hope  de  Rankeillor,  et 
magiatrum  Jacobum  Falconer  de  Pheasdo, 
Commissiooarios  Justiciariie  dicti  S.  D.  N. 
Regis  et  Regime. 

Curia  legittimtt  nffirmata. 


398.  The  Trial  of  Alkxakder  Halt  burton  and  Wm.  Fraser,  for 
High  Treason  :  4  William  ScMauy,  a.  d.  169$.  [Ncjw  first 
printed  from  the  Records  of  Justiciary  in  Edinburgh.]  ' 

ment  king  James  the  second,  it  is  statole  and 
ordained,  that  if  any  man  oomitt  treasooe 
against  the  king's  persone  or  bis  majestie,  or 
ryaes  in  fear  of  weir  t^inest  him,  or  recepu 
any  that  hes  comitted  treasone,  or  aupphea 
them  in  help,  redd,  or  eounsdl,  or  stuffii  the 
houss  of  them  that  are  connct  ortreaaone,  aod 
holds  them,  againest  the  king,  or  that  stofis  the 
houss  of  there  oirne  in  furthering  of  the  king's 
rebells,  or  that  assailzies  the  nng*s  castles^ 
shall  be  punished  as  traitoiirs ;  and  if  any  per- 
sooe  or  persons  be  slandered  or  suspect  of  trea- 
sooe, they  shall  be  taken  and  remaine  in  firm- 
ance  while  the  ty  me  they  hare  tholed  ane  as- 
me,  whether  they  be  guylte  or  foull ;  and  be 
the  nynty  seventh  act  parliament  seventh  king^ 
James  the  fyth,  all  persons  were  oomanded  to 
apprehend  rebells  and  are  discharged  to  re- 
cept,  supplie,  or  doe  favours  to  them ;  and  be 
the  hundretli  ffourty  and  fiburth  act  parlia- 
ment twelth  .king  James  sixt,  all  his  majestiea 
subjects  are  discharged  to  supplie  or  inter- 
comunewith  traitors  or  rebdis,  or  giTc  them 
any  relieff  or  comfort,  or  any  help,  redd,  or 
counsell,  but  to  doe  tliere  outmost  difig^oice  to 
apprehend  or  expel  1  them  out  of  the  oountrey 
in  maner  specified  in  the  said  act ;  and  be  tlie 
i^fth  act  session  first  parliament  first  kiocr 
Charles  the  second,  it  is  dedared,  that  it  shall 
be  high  treasone  for  the  subjects  of  this  realme, 
or  any  number  of  them,  less  or  moi«,  upon 
any  pretext  whatsomever,  to  rysc  or  conttnow 
in  armes,  to  make  peace  or  warr,  or  any  treaties 
or  leagues  without  his  majesties  speciall  appro- 
batione ;  and  be  the  second  act  session  second 
parliament  first  king  Charles  the  second,  it  is 
declared  high  treasone  to  levie  warr  or  take 
up  armes  agunst  the  king,  or  any  oomissionat 
by  him,  or  to  intyse  any  stranger  or  others  to 
invade  any  of  his  dominiones,  or  to  wreit,  print, 
or  speak  t^oy  thing  that  may  express  or  declare 
sucn  ther  treasonable  inlenfiones ;  and  Be  the 
comon  lail^,  lawes  aod  acts  of  parliament  of  tba 
kingdom,  airt  and  pairt,  is  punishable  m  tb^ 


IfdraiC 

Alexander  Ha/^rloii, 
William  Fraaer^  prisoners  m  theTolbooth 
of  Edinburgh. 

InDYTED  and  accused,  at  the  mstanoe  of 
stf  William  Lockhart,  there  miyesties  sollicitor ; 
air  Patrick  Home,  and  Mr.  Hugh  Dalrymple, 
advocates,  assessors  to  the  said  sir  William,  for 
the  majesties  interest;  That  whereas  by  the 
oomon  law,  the  laws  of  this  and  all  other  well 
governed  nationes,  the  cry  mes  of  treasone  and 
rdiellione,  and  the  aiding,  assisting,  abateiug, 
fuppleeing,  iniercomonein^,  and  keeping  cur- 
respondeoee  with,  or  doemg  favours  to  mani- 
fest rebella  and  traitours,  are  punisheaUe  with 
forfaultnre  of  Ijrfe,  lands,  ana  goods ;  and  be 
the  third  act  of  the  first  parliament  of  king 
Faroes  the  first,  It  is  statute  and  ^nrdained,  that 
no  man  openly  or  notouriy  rebell  against  the 
king'a  persone,  under  the  pain  of  fbrtaulture  of 
lyfe,  lands,  and  goods ;  and  be  the  thretty  se- 
venth act  second  parliament  king  James  the 
first,  it  is  statQte  and  ordained,  that  no  man 
wilfdly  reoept,  mantain,  or  dee  Ihvour,  to  open 
and  manifest  indMlon  against  the  king's  ma- 
jesties and  the  eonon  law,  under  the  pain  of 
Ibrfiinltore  ^  and  be  the  twenty  fourth  act  sixt 
parliament  and  fo^nty  nynth  act  twelt  parUa<> 
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priodiMll  eryiM:  Nererthelen  it  is  ot  renty, 
tbat  tne  nku  Alexmnder  Halyburton  and  Wu- 
liain  Fraser«  batdng  ■baken  of  alt  fear  of  God, 
reapeol,  and  maird  to  tbere  majetties  aiitbo* 
rit^  and  lawea,  bea  pretntned  to  ooniu,  and  ia 
fiuhy  of  tba  crymea  above  meotiooed,  id  aua 
nrraa  tbewid  Alescaiider  Halyburton,  hareing 
ciilered  into  a  moat  wicked  aod  damnable  com- 
binalioo  uritb  Micbael  Midleioun,  PMrick  Uov, 
and  David  Dunbar,  aometyme  priaoner  in  toe 
Baaa,  and  aeveral  oUier  perBona,  to  aurpriae  tbe 
Ibrt  and  garisone  of  tbe  Baas,  wbere  tbev  were 
pnsooera;  tbe  said  Alexander  Halyburton, 
witb  bis  acoompUcea,  did,  upon  tbe  — ^  day 
of  June*  last,  1691  yean,  or  ane  or  otber  of 
tbe  dava  of  tbe  md  roonctb,  aorpryae  and 
make  toemtelves  maisters  of  tbe  aaid  fort  and 
icarriaoneoftbe  Baas,  and  notice  being  given 
thereof  to  tbe  lorda  of  tber  iiMJeatiea  privie 
oouoaell,  tbey,  by  tbere  act  tbe  aeventeintb  of 
June  laat,'did  recommend  to  ar  Thomas  li- 
▼ingslouQ,  comander  in  dieiff  of  tbere  majea- 
tita  forces  in  this  kinffdome,  to  take  inch  ef- 
fectnd  ootirse  ffor  reducing  of  tbe  said  island 
ftiom  the  banda  of  tbe  foresaida,  who  were  in 
tbe  posaesaione  thereof,  as  be  should  think  fitt, 
and  ordained  uaj  of  tbere  miyesties  heraulds  to 
paaa  to  the  said  island  of  the  Bass,  with  there 
eoalta  displayed,  in  there  majesties  name,  to  re- 

Suyre  and  oomand  tbe  said  Alexander  Haly- 
ortolm,  and  tbe  otber  pefsonea  above  named. 
Ilia  acoompUcea,  to  dely  ver  op  the  said  island 
and  hti ;  and  also  to  render  themselves  pri- 
■anen  under  tbe  pains  of  treasone,  oertifyeing 
them  if  tbey  refWd  ihey  ahould  be  treattcS 
ai  tnittoursi  witH  all  rigour  and  severity, 
and  that  without  mercie,  which  warrand 
was  accordingly  duely  execute  agaioest  tbe 
aaid  Alexander  Halyburtoun,  and  tbe  otber 
persona  above  named,  bis  accomplices,  aa 
appears  bv  the  act  of  privie  counsel!  and 
the  beraulda  execution,  and  the  said  Alex* 
ander  Halyburtoun,  and  tbe  saids  otber  per* 
aoncs,  havetng  most  contemptuously  refused  to 
give  obedience  to  the  said  charge,  the  lords  (ftf 
privie  GOunseU  dkl  emitt  a  proclamation,  of  tbe 
dait  the  tint  day  of  Jully  thereafter,  dechreing 
the  aaid  Alexander  Halybourtoun,  Michaefi 
Midletonn,  and  the  saids  otber  pereons,  bis  ac- 
«omplioea,  aod  all  who  bade  joy ned  themselves 
with  them,  in  surprysing,  mantaing,  or  defend- 
ing the^  said  gansoile  of  tbe  Bass,  ffuilty  of 
open  and  manirest  treasone  and  rebemon,  and 
ought  to  be  penewed  as  traitonto  tbe  Idn^,  and 
diacbafged  and  comanded  all  tbere  majestiea 
aubjeets,  tbat  no  persona  presume  to  aid,  abato, 
aaatst,  baibor,  or  anv  wayes  snpplie  tbe  saids 
traittoun,  or  any  of  them,  under  tbe  pain  of 
bigb-treasone ;  aod  tbat  tbey  doe  not  keep  cor- 
lesuondence  or  intercomrouneing  witb  them 
witooot  warrand  of  the  privie  couosell  for  that 
eflTect,  under  tbe  pain  forsaid,  certifyeing  such 

*  This  word  which  oconra  frequently  in  the 
MS.  is  unitbrmhrao  written,  that  it  may  be 
Juae  or  Jany.  Tha  otataxt  seams  to  require 
tbe  former. 
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as  shall  doe  tn  tbe  oontreirie,  that  tftey  shall  be 
holden  and  repute,  Ireatted  and  proceeded  agalnat 
aa  airt  and  pairt  of  and  accessory  to  tbe  torsaid 
cryroe  of  treasone  and  rebellian  againest  the 
king  md  hia  aotborky  with  tbe  ootmoat  aeve- 
ri^  of  tbe  law ;  And  yet,  notwitbatawling  the 
smd  Alexander  Halyburtoun,  with  the  aaida 
persones  and  othen,  bis  acoomplicn,  did  moat 
brssumptuously  ffortifie,  and  by  open  violence 
defend  and  mantain,  the  said  garisone  of  tbe 
Baaa,  against  the  king^and  hia  authority ;  Aa 
also,  the  aaid  TfilKam  Fraser  baveing  entered 
into  a  most  wicked  and  tnittoreua  contry  vaoce 
with  the  aaid  Micbaell  Midletonn,  who  waa  « 
declaired  traittoor  by  tbe  fonaiil  prechma^ 
tion,  and  — '-^  Crawfiird,  of  Animiltan,  younger, 
a  forfanlted  penooe  and  otben,  hia  accomplices, 
for  aopplyemg  tbe  Baas  with  proviaienea  efter 
it  waa  sorpryaed  by  the  said  Alexander  Haly. 
bmtoon  and  the  other  perMios  above  named,  he 
the  aaid  William  Fraser  witb  others,  bis  aocom- 
plicea,  baveing  hyred  a  boat  mider  pretence  of 
canoeing  aome  previakmea  and  hoahoM  feni- 
tore  from  Leith  to  tbe  Elie,  upon  the  lady 
Ardroaa  aeoompt,  aod  there  being  a  eerlaia 
quantity  of  meall,  bisket,  peaae,  batter  uaA 
brandie,  and  other  provisions  put  aboard  the 
said  boatt,  and  when  tbe  boalt  waa  sett  to  aea, 
and  ateering  over  to  tbe  Elie,  the  aaid  William 
Frsser  and  bis  aocomplksea  did  fbroe  tbe  boat- 
men to  alter  there  comae  aodeoe  atraigbtfe 
the  Basa;  and  when  some  or  the  boatflseA 
seemed  to  be  reftaotorie  and  «iwilling,tbe  said 
William  Fraser  did  beat  aome  of  them  upon 
tbe  face,  and  did  threw  about  tbere  noae ;  iUd 
when  tbe  boat  airy  ved  at  the  Basa,  the  aaid 
William  Fraaer  waa  very  aeiive  m  belpieg  yp 
the  proviaiona  to  the  rebella  in  the  Baas,  and  at 
aooa  aa  he  came  tbere  he  waa  made  gwmer. 
aod  dkl  fyre  aeverall  canona  at  llaher  boatts  and 
otben  aa  tbey  cameby,  of dasigna  to ba?e sunk 
them,  or  otherwaycs  to  have  yielded  to  tbeao 
rebella ;  and  be  and  hia  otber  aocomplicea  did 
keep  tbe  boatmen  priaonera  in  tbe  Basa  ibrse- 
venll  daya,  and  bade  almost  starved  them  for 
hunger;  And  ordeted  them  to  put  on  a  red 
coat,  take  up  annca,  and  atand  oentry  to  tbere 
aasiatance;  off  the  which  trcaaonahto  a^mae 
above  apeeified,  or  ane  or  otber  of  them,  the 
saida  Alexander  Halybottoua  and  William 
Fraaer  are  actors,  airt  and  pairt,  which  beiog 
fbimd  be  aneaasyse,  they  ooght  to  be  Mmiabcd 
with  fbrfaultnr  of  lyfe,  land,  and  gooea,  to  the 
terror  and  example  of  othen  to^omitt  the  lyke 
hereafter. 

Peneavr— Mr.  Hvfh  DalrympU^   advecit 
as  asaeasor  to  tbere  majesties  sollicitor* 
Continued  till  next  day  at  S  o'clock. 


JUerdk  8tb,  1698. 


Intran* 


AUxvnder  SaUfhurtaunf 
Willmm  Frtuer^  priaaocn. 

ledyted  and  accused  for  tbe  cryaoe  of  trea- 
sone m  fortyfyeiog,'  maataioiogy "  ' — 

dH 


&»  fort  aiS  garisonc  of  theBw,  agaiDCSl  tbere  ■ome  others  of  the  wmldim,  th#  depooeol  heard 
mniesties  and  there  nulhorily,  m  maner  mtu-  a. shot  of  a  giuie  ^oe  oft  and  *  ^yc  foUofieiJ. 
tioiied  io  there  hbell  <  ul  io  dw  precedeote.'         wd  imroediately  thereafter  the  d^pooeot  »a^ 

"^  Alexander   Baleyburtooo,  the  mniiali,  wuk 

ensigte  iloy  ana  ensigiie  Dunbar^  who  wer 
tber  prisooen  in  the  Ban,  come  to  the  wall 
bead,  with  three  gam  io  there  haiK|s  preaente«l 
to  the  deponent  and  others,  who  were  in  the 
boat,  Ijeini^imediatly  under  the  entrie  of  tb« 
pass,  and  did  threattea  the  deponent  and  tbe 
rest  who  were  in  the  boaU  to  sboott  al  tbeniy 
and  kill  then  if  they  offered  to  oone  into 
the  Basi,  and  woaM  not  instantly  goe  away 
with  the  boat  \  and  depones,  that  when  tfa« 
deponent  came  last  out  of  the  Bass  to  the  said 
boat  the  day  forsaid,  be  left  John  Hamilton  the 
centinell  standing  uoon  his  centinell  pool 
wholl  and  sound ;  and  that  he  was,  efter  iba 
said  shott,  putt  down  to  the  boatt  with  the 
cran,  and  was  sliott  through  the  shoulder ;  and 
depones  that  they  qrdered  them  to  stay  with  the 
boatt  a  litle  tvme,  till  another  litle  boatt  belong  - 
ing  to  the  &8S  came  into  the  cran,  with  two 
barrells  of  aile  and  two  dosen  of  wbyt  loavca» 
or  thereby*,  was  taken  up  from  the  boat,  and 
ordered  them  to  stay  tilt  that  waa  taken,  l^ast 
tbere  removeing  sliould  oearr  the  little  boat 
from  eometng  in  with  the  profistons.  OauB 
icitniUt  he  was  for  a  considerable  tvme  before 
a  soukiier  in  the  Bass,  and  saw  and  anew  Alex- 
ander Ualyburtoon,  the  paunall,  and  heard  him 
distinctly  speak  the  threattening  word^  orer  the 
panoalls;  depons  he  cannot  wreit. 

Sk  SubicriUtur^       JLotihan,  l,  P.  D. 

lUtchard  Midktimnt  sonldier,  at  Castletoaa, 
aged  twenty-eight  yeajrcs,  solutu$^  purged  of 
malice,  prejudice,  hatredi  ill-will,  and  partiail 
rcounall]  and  solemnly  swome,  depones  con- 
formU  nrtcedenti  in  onmihis ;  and  fanler  adds, 
that  Hamilton,  the  oeminell,  was  all  bleeding 
of  his  wounds  when  be  came  to  the  hoati,  and 
that  the  first  persone  that  appeared  to  the  depo- 
nent and  the  rest  who  were  m  the  boat,  im«li- 
atly  after  surprising  the  Bass,  was  Alexander 
Halyburtoun,  the  pannel,  with  a  gun^  in  his 
hand  at  the  stair  head,  an4  tbreattened  the  de- 
ponent and  the  rest  who  were  in  the  boa|,  if  their 
offered  to  come  up  to  the  Bass  he  would  kill 
them ;  and  the  deponent  havein^  asked  the 

fabnall  what  he  meaned,  the  said  Alexander 
lalyburtona  answered,  that  what  he  did  was 
for  his  liberation  out  of  the  Bass,  and  when  the 
panuall  tlireattened  thedeponent,  he  said,  tf  the 
deponent  and  the  rest  would  goe  away  with 
the  boat  and  not  offer  to  come  up,  they  wonhi 
sustain  no  prejudice,  otherwayes  be  would  kill ; 
and  thereafter  the  deponent  saw  the  pannaQ 
and  the  other  two  persones  upon  the  wslU  head 
in  the  Bass.  CmiM  tcitntUj  he  was  a  sonUier 
two  yeares  in  the  Bass,  and  Imew  the  said 
Alexander  Halvburtoun,  and  saw  and  heard  aa 
he  hea  deponed  $  and  tbb  is  the  troeth  aa  he 
shaA  answer  to  (jod|.  and  dcjtones  he  cannsi 
wrdlL  sic  Subscribilur^ 

LOTUUN.  I.  P.  D,  C. 


Mr.  &i^h  Jkilrymj^^  adrecal, 
to  tbere  majestie's  sollicitor.     . 

Mr.  Mugh  Dalnfm^le  produced  ane  warrand 
^f  privie  oouosell  for  persewing  the  panaalls, 
whereof  the  tenor  followes:  **  Edinburgh,  the 
*>  twenty-aoe  flay  of  January,  169S  yeares. 
•*  The  lordaof  there  ma|eslies  privie  coonseU 
**  doe  hereby  perremptoriy  appoint  and  requyre 
•*  there  majesties  sollicitor  or  hi^  aasystants, 
'*  without  delay,  to  intent  and  prosecute  an  In- 
**  d^tmentof  treaaone  befur  tlie  lords  oooimia- 
**  sioners  of  justiciarie  againest  Alexander  Ba- 
f*  lyburtoun,  and  William  Fraser,  prisoners  in 
«« the  Tolbooth  of  Edinburgh,  which  they  were 
M  appoynted  to  doe  by  a  former  Interloqnilov 
•<  and  hes  neglected.  Extracted  by  ne, 
*<  Sic  SuhserS.  D.  Moncheife,  CI.  S.  Con." 

8ir  Robert  CM  and  Mr.  CharUg  Gray,  ad- 
Yocatls,  being  alkiwed  to  propone  defences  fbr 
the  panaeOs,  they  declaveo  that  they  wouU 
yropone  no  defences  for  the  pannallk 

Mr.  Hugh  Dalrymplef  as  persewar,  desyred 
ttierefor  that  tbe  lybell  might  be  advysea  and 
lemilted  to  the  knowledge  of  the  inquest. 

'  The  Lords  jostiee  ijeDerall,  and  commisuon* 
an  of  justiciarie,  banag  considered  the  indy  t* 
neat  penswed  hy  there  muesties  sollicitor  and 
his  Bstyetents,  againest  Alexander  Halybur- 
loan  and  William  Fraser,  prisoners,  they  ffind 
the  said  indy  tement  relivaat  to  iaferr  the  cry mes 
and  paines  of  treaaone  lybeHed,  and  remitii  the 
eame  to  the  knowledge  of  ane  Assyae. 

&ic  SMkcribHw^        LoTHiaM,  I.  P.  D. 


-  Home,  of  Ny  newaBs. 
Guoingfaame,  off  Buchgiihan» 
Capt.  Patrick  Chalmers,  bdtmaker. 
■  Arslun,  of  Balgowin. 

James  Brown,  merchant,  in  Edhibaq^. 
Jamea  Liviagstoun,  mercbaat,  yr. 
John  BlackiSouo,  periirig-makar,  yooagar. 
Alexander  Robertson,  glover. 
Andrew  Brown,  watchmaker. 
John  Bruce,  feltmaker. 
Robert  Sandielaods,  mercbandii 
Andrew  Milner,  masson. 
.    Alexander  Haiges,  wright 
Alexander  Robertson,  armorer. 
John  Naismith,. Wright.. 

The  Assy  se  lawfully  swome ;  no  objeolion  of 
tiie  law  iu  the  ooptrair. 

The  Persewer  for  probatioa  adduced  the  wil- 
aesses  efter  deponeing. 

John  JAddell^  sooldier,  at  Castletoun,  aged 
twenty- two  you^es,  unroarryed,  purged  •  of 
malice,  prejudice,  hatred,  ilUwill,  and  partiail 
counseH)  and  solemnly  swome^  depones  that 
ypott  the  fyfteint  of  June  the  deponent  being 
Hoployed  to  cyry  eoaila  from  a  vessell  vp  to 


«STJ 


JH^  Hij^  TreaMu 


Otorge  Portanu^   Htrdiemouiit  bertnld,- 
•olemnly  swotne.  pumd  of  malice,  nffejudice, 
ntkA  paiiiall  eounidl,  and  aged  foarty-six 


yeares,  or  thereby,  .marijed.  aod  ioterrogat 
upon  the  troelb  and  rcritie  of  ane  eKecution^ 
under  Ilia  hand,  daited  the  twenty -firat  of  June 
laat,  in  obedience  to  ane  act  and  ordnance  of 
coonadl,  dated  the  siitetot  of  the  said  tnonth  of 
Jmie,  oitleriog  the  deponent  to  chaige  Aiexab- 
der  UalyMirtoan,  the  panneH,  and  others,  to 
anrrender  op  the  Bass,  and  to  render  tfaem- 
•elves  prisoners,  under  the  paine  of  treasone,  as 
the  said  #ct  and  ordnance  more  folly  beares ;' 
€lepones  that  in  obedience  and  oonfonue  to  the 
aaid  act  and  ordnance,  the  deponent  did  truely 
and  reallie  execute  the  same,  conforme^  to 
the  tenor  of  the  said  execution  in  ail  points 
befor  the  witness  theiein  contained ;  which 
act,  ordinance,  and  execution,  were  judicially 
jiead  and  showen  to  the  denonent ;  and  farder 
depones,  that  efler  he  hade  execute  the  said 
«ct  and  order  of  the  counsell  in  the  way  and 
manor  contained  in  the  said  executioue,  a 
man  who  owned  his  name  to  be  Halyburtoun, 
•poke  to  the  deponent  over  the  wall,  and  told  the 
deponent  that  tbev  could  not  render  the  Bass, 
^r  they  thought  tnev  would  be  in^no  better  state 
then  they  were  in  before  e'autapatei ;  and  this 
is  the  trueth,  as  he  shall  answer  to  God. 

iS»c  SuUorihitwr^  O.  Porteous. 

HtmtU  Frasir,  Rosa  heranid,  aged  fbnrty- 
yesrs,  marryed,  purged  of  malice,  prgudioe, 
partiall  oouoaell,  and  aolemnly  awomef  depones 
con/bmni  prtcedtnti  in  imimmif,  with  this  to- 
riation,  that  he  doea  not  remember  tliat  the  per- 
son who  spoke  Of  er  the  wall  head  owned  his 
name  to  be  Halyburtoun ;  but  he  heard  the 
bottiMi  say  that  it  was  Aksander  Halybur- 
man  aod  ensiga^  Midletoon  with  him ;  Imt  be 
•ooM  not  distinelly  know  him,  the  wall  bead 
bniogso  high  from  the  pkoe  where  the  depmieot 
wi^,  #bfob  act  and  ordinance  of  oounsel,  with 
the  execution  thereof,  were  showen  to  the  depo- 
nent CMfinii;tMllffporee,iRttderdeponea,ttiat 
when  the  napera  wera  towed  up  the  rock,  to 
the  best  or  his  memory,  he  beard  of  the  men 
trho  spoke  o?er  the  wall  say,  they  would  not 
render  the  Bal»;  and  this  is  the  tnietb  as  he 
tbalt  answer  to  <3od.  ^  Smharihiiur^ 

BaNRv  FftAsBn. 

• 

Pairick  SteviniOfh  ier?ant  to  Henrie  Flet* 
.cber,  of  Saltoun;  aged  twenty  yean,  mar* 
lyed,  purged  of  malice,  prejudice,  hatred,  ill- 
wilU  and  paitiallooonsoll,  and  solemnly  awome; 
dcfooee  coij^rma  precedent  in  ommbuM^  ex- 
cept that  he  does  not  remember  what  wes 
spoken  qver  the  wall,  tho  he  heard  a  Toyce,  it 
being  at  a  distance ;  this  be  depones  to  be  a 
tiura  as  he  ahall  answer  to  God ;  the  war- 
raod  and  order  of  eounsdl  being  publictly  read 
and  showen  to  him. 

<S*c  SuUcrHUurf  Pat,  BrEVumom. 

Johh  StooM^  seijeant  in  the  earle  of  Leren's 
fegiment,  aged  twenty-six  years,  mimarryed, 
poiged  and  OfTome,  tfSpouei  that  efter  the  son 


A.D.  im.  t^ft 

^pryse^  of  file  Bias  hi  June  last,  he  wis  one  of 
tb6ie  that  was  imptoyed  to  lye  at  Castletottn\o 
tviut  the  motion  of  those  that  were  withhi  thai 
idand,  and  that  aboot  the  end  of  harvest  be 
was  sent  in  with  admmmesand  two  mariners, 
wjtb  a  printed  act  of  indemnity,  to  make  ane 
oter  thereof  to  bim  who  commanded  the  gBri« 
aon  lor  himft^and  the  rest,  if  they  would  sur* 
render  the  Basse  to  his  mi|iesty,  and  according- 
ly be  Iras  pertnitted  to  enter  the  rock  andcallei 
^tor  the  commanding  officer,  and  one  Mr.  Midlei- 
toiin  came  to  bim  and  owb^  himself  to  be  the 
person  who  commanded  there  in  cheiff,  to 
whom  he  delyVered  his  oomisston,  and  gav^ 
him  the  act  in  bis  hands,  who  after  readings 
thereof  huifed  and  appeared  verie  dissatisfyed; 
bnt  cannot  b6  positive  whether  Mr.  Hallybur- 
tonn,  the  pannell,  was  present  there,  when  be 
first  reqnyted  the  govemour,  or  if  be  came 
sometime  after ;  but  depdns  he  heard  them 
speaking  together  aneot  the  said  indemnity, 
and  heard  them  express  their  detestatwn 
agamest  the  present  government^  and  heard 
them  say  they  would  receive  eoomnd  from 
none  bnt  king  James,  who  #as  the  rigfatfdil 
king,  and  that  he  kae«lr  Mr.  Hallyburton,  and 
that  be  bade  a  sword  about  bim  and  a  gnne, 
and  that  they  detained  the  deponent  priwner, 
from  Thursday  at  two  o'cbick,  till  Friday  in  the' 
evening,  upon  the  pretence  that  the  king^s 
souldiers  bade  teken  awar  tbei%  boat;  rnnH 
haveing  taken  n  view  of  WilKam  FrasOr,  pri«- 
soner  at  the  bar,  ho  thinks  be  sawe  bim  in  tbb 
Baas  at  that  tf  me,  when  he  went  in  with  tbb 
ofier  of  the  indemidty ,  etmtm  pniet ;  and  this  to 
the  troth  as  he  shall  anaweT  to  Cfod. 

Sic  Ai^tcrj6tlirr,  iomi  Sloso. 

Jamei  WUkart^  a  drummer  in  the  eitle  df 
Leven's  regiment,  aged  threfty-three  years, 
umfj[fed^  purged  of  itialioe,  pr^fodice,  ha^t 
|ll-wdl,  aod  |Mirtiall  counsell ;  depons  thi^t  he 
went  along  with  serjea6t  Sloass  trdm  beetle- 
toun  to  the  Baas,  in  the  end  of  harvest  of  last, 
with  ane  offer  of  the  indemnity  to  those  wliro' 
had  snrprised  the  rock,  and  that  the  seqeant 
went  flnt  up,  and  left  bim  and  the  two  manned 
in  the  boat,  and  that  afterwards 'he  and  the  oeA 
men  were  called  fbr,  and  a  IHle  EngliA  boy  was 

Eat  by  them  hi  the  boat,  and  when  he  came  Ujp 
e  sawe  Mr.  Hallybarton,  aiid  two  or  three 
more  eommuning  with  the  seijeant,  but  did  not 
know  what  pint  betwixt  fliem,  hot  they  thrust 
the  two  seamen  in  to  the  boll,  and  did  detain 
the  serieant  and  the  deponent  all  night,  add 
forced  them  to  drink  kmg  Jameses  health,  and 
ane  other  boat  haveing  come  off  from  thelaiid 
to  see  what  Was  become  of  tKem,  Mr.  Midle- 
toon gave  orders  fbr  styleing  a  canon  to  shoOt 
at  it,  but  Mr.  Hally  burtodo  was  against  it,  and 
the  deponent  thinks  the  distance  was  so  great 
as  the  canon  would  have  done  no  skaith ;  aiid 
larder  depons,  that  they  Ibroed  bim  to  pidl  the 
feathers  off  the  sollen  gi'oae,  and  that  when  bn 
was  goeing  away  with  his  drum^  Mr.  Midle- 
toon caused  take  it  and  his  sticks  from  him» 
but   cannoc  charge   tiieir  hicifilities  npoa 
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Mr.  HailylmHmi  tbe  puH»l;  «od  4epoQ€s hn 
nwe  Mr.  HallylNirtoD,  the  paoimlU  have  a 
^otto  in  liii  btnd ;  and  lbi»  ii  the  trtMlh  at  hs 
aluU  anairer  to  God ;  depoot  be  cannot  wreitt, 
SU  SmbicribUur^       Lotiuaii,  I.  P.  D.  C. 

.  David  ChrUtall^  boatoua  and  akipper  of  tfic 
Janet,  of  Borntisland,  aged  thretty-ei|^t 
vearea,  marryed,  purged  of  malioe,  preiad|ce, 
ih-will,  and  parttaJI  «ooniell,  and  toienudy 
nworne,  deponea  that  in  the  mooetli  of  Augmt 
Jaat,  the  lioat  called  the  Janet,  of  Bomtialand, 
wrheiDeof  the  deponent  waa  one  of  the  saillora, 
lieing  lyeing  then  at  Leitb»  waa  fraughted  to 
^e  Ffyflb-ayde  tocarrie  some  proTiaiona  to  the 
north  side,  and  that  amongst  otiier  paasengeri, 
IVilUam  Fraser^  the  pannal  now  at  the  barr» 
and  one  Middfetonn,  were  two,  and  when  they 
vere  out,  these  two  persona  and  othera  fell  upon 
|he  deponent  and  the  other  boatmen,  and  com* 
anded  them  to  change  their  course,  and  steir 
«traigbt  to  the  Base,  and  the  deponent  and  the 
4>ther  seamen  ahowing  their  unwillingness, 
Ihey  did  beat  them,  and  threatened  to  kill  them 
if  they  refoaed ;  and  that  Mr.  Midletonn  did 
iiold  a  loaded  p^toll  and  a  bvgooett  lo  the  d^ 
Donents  breast,  who  was  thai  aitting  atthe 
nebne,  and  that  when  they  came  to  the  Baae, 
the  passengers  took  out  all  the  orovisbns,  oon- 
aistiag  of  oieaU,  bisket,  hutter,  brand  v,  &c.  up 
to  the  Bats,  And  took  the  deponent  and  the  other 
boatmen  alongst  with  ihem,  and  keeped  tliem 
there  about  the  space  of  six  days ;  and  that  he 
•awe  William  Fraser  as  active  and  busie  as  any 
.nther;  and  that  he  heard  tcTeralla  shells  they 
tyme  he  was  there,  which  he  conceaTea  were 
Ic^M«tfial|erboattBgoeingby;  that  he  and 
the  rest  were  ibrocd  to  stand  oentriet  in  the 
aighttyme;  and  this  it  the  tmeth aa  he  thall 
antwertoGod;  depones  he  cannot  wrettt. . 
.     Sic  Sub$erMiMr^       LoTBUV,  I.  P.  D.  C. 

Edvar4  Serpletf  teaman  m  Buntfitinid, 
aged  thretty-iour  yeares,  manyed,  pmged, 
andtwome;  deponea  that  he  waa  one  of  the 
boatmen  in  the  above  mentioned  boat  that  took 
in  the  provisiont  which  were  prelended  to  be 
foeing  over  to  the  Elie,  and  that  Yi^iaro 
rraser,  the  priaoner  now  at  the  harr,  waa  with 
them ;  and  when  they  were  about  the  north 
avdeof  Jnsh.  Keith,  the  paatengers  eomanded 
them  to  steer  lowarda  the  Base,  and  particn- 
htfly  Willitm  Fraanrdid  beat  the  deponent  on 
the  mdatb,  when  he  did  not  ao  rasdily  isomplye 
with  his  demands ;  and  when  they  cametutthe 
Baas,  Uw  said  William  Fnaer  waaalaebusM 
aaany  of  the  ttsi  in  helfHug  up  the  pro? iaions 
up  the  rock,  w^ich  consisted  of  mcall,  peite, 
wkket,  brandie,  and  other  thmga ;  and  that  he 
.aod  the  rpst  of  the  teamen  were  forcibly  de- 
tained in  the  Bam;  and  that  he  taw  the  taid 
William  Fraser  ahoot  aome  cannona  at  fisher 
boatt,  and  that  he  heard  hk  neighbour  who 
ttood  with  him  on  oentry  tay,  that  they  pur- 
PDoed  bT  it  to  dronn  the  boatta,  and  when 
Swan,  the  old  gunner,  caane  near  hand,  Mr. 
Fratar  vnuM  not  let  ^  madle  but  bade  him 


ti 


begone ;  and  thai  Mr.  Fi 

neot  a  reed  coat,  and  he  awore  he  wmdil 

lake  up  armea  axainst  king  WiHiaaa, 

Mr.  Ilalyburtoun  deayred  William  Fraacr  to 

let  him  aUone  to  save  his  oath;  and  depones, 

that  they  were  very  ill  used,  haToiiMr  only  a 

peck  of  meall  in  the  week  among  four  <x  them ; 

and  th'ia  ia  the  tmeth  as  he  aball  annwcr  to 

God;  depones  he  cannot  wreitL 

Sk  SubKribiinr^    LorauM,  L  P.  O.  C. 


Alexander  RamheiUtr^ 
itland,  aged  fourty  yeirs,  or  diereby,  oanrryed, 
imrged,  and  twome  ;  deponea  th^lie  wan  one 
of  the  teamen  in  tlie  boat  Ibrtaid,  and  that 
when  they  wereabont  Inthkeith  he  saw  Wfl- 
liam  Fraser,  the  pannell,  with  the  Test,enBipcll 
the  seamen  lo  steir  towarda  the  Baaa ;  and  ia 
regaiid  of  aoote  of  there  acrernoo  Im  aawe 
him  beat  Edward  Serplea  on  tfaa  mouth,  and 
teke  J  ohn  Tbomaon  by  the  nose,  and  that  Wil- 
liam Fraaer  wca  Terie  bnmie  in  the  dislnndeing 
the  boatt ;  and  that  the  deponent  beiw  taken 
prisoner  with  the  rest  he  taw  him  abont  en 
of  the  guns  on  the  Bam  at  a  boat  gneiiy  by, 
and  that  he  wouM  hare  feroed  the  deponent  to 
put  on  a  reed  cant,  which  he  ahogetficr  refna- 
ed,  but  he  waa  ncoiysitat  lo  stand  centiy  in  the 
night  with  the  rest  of  his  neighbonrs,  whenerer 
he  was  comandcd ;  and  depones  that  Mr.  Ha* 
Ivburtoun  canyed  TerycnrDly'tn  him ;  and 
tais  isthe  trueth  as  he  snail  answer  m  God. 
Sk  SubtcribUtir^    Lorauii,  I.  P.  D.  C. 

Tim  Persewer,  for  larder  probatioB  agnintat 
Willttm  Fraaer,  adduced  his  owne  PeliMi,  and 
humble  Admovrledgement,  written  en  the  back 
tbereoff,  whereoff  the  tenor  Mtowes : 

Uoto  the  ri^  honourable  the  hirda  jtntioe 
generall,  jnatioa  okffk,  and  eommisaioncrs  ef 
ratticiaty;  the  hnmble  PMiliaBe  of  William 
Fnaer,  priaoner  at  the  barr,  aheweth,  Thm 
where  the  petitioner  npon  hit  oamcing  Imth  ef 
theBaas,m  kMt,inordartn 

the  bencfite  ef  his  royall  anjttticngraM 
of  indemnity,  waa  the  very  nest  day  he 
to  Edinbunfh,  to  that  efieat,a^pfdMbd  pci- 
toner,  and  md.and  repreaent  th»  hia  4emgan  m 
the  lordt  ef  pririe  eountellf  by  a  feraacr  pcti* 
lion  throwing  himaeif  eg  hia  rayali  m^titiels 
tqeraie^  and  reaolfed  to  propone  no  defenee 
againmt  hia  indy tment ;  and  now  fftapding  uc- 
cttsed  befor  vour  lop's  tbr  the  cry  met  contaiimd 
in  mjr  lybeli,  in  prttecntion  of  my  fbnuer  an* 
pTieatioo,  the  supplicant  aa  of  before  hnmb^ 
lepreacutt  to  your  hm*t,  that  at  f  have  ainoere- 
ly  acknowledged  aH  1  know  in  reUtkm  to  tbcee 
mattera  for  which  I  ame  acouted,  so  1  intend 
to  propone  nothing  bv  myself,  or  any  lawyeri, 
in  my  owne  defence,  but  amply  remitls  mynelf 
to  his  royall  majes^,  for  hit  gradoua  pardon 
and  indemnity ;  and  therefore  humbly  cravea 
jrour  top's  iHII  dehiv  my  Hyall  till  fait  Dtiget. 
tit*t  royall  pleasure  ne  knotran,  aa  to  my  par- 
ticidar  eaae,  orotherwayct  dispose  of  vonr  pe- 
titioner in  thir  ctrcumttanoet,  at  your  lop!t  out 
of  your  Jonate  ctemcMM  and  gwdPCi  Ail- 
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>br  Hvi  Tresfoiu 


A*  D.  IfiM. 


rsif 


llMik  iH.    ilad  Ae  j^tMotrnj  hit  poor  wyfW 
and  childreii)  thall  ever  piay,  «o. 


Followet  the  Mi4  WOliuik  Fmer't  ii 
Ackno  vledgemeDt,  writteii  <m  the  fatOK  of  the 
nid 


IVjIliiin  Fraeer,  tbe  puiaall  and  petitkmer 
mthin  desigoedi  beiog  called  to  the  berr,  doetli 
jodieUUy  eeknowledge,  io  pfeeeooe  of  the  lords 
eod  the eesyserty  the  within  ¥nritteii  pelitmi; 
and  farder  addo  and  aekoowledgei,  that  he  ia 
Ifoiky,  of  Gonenrring  with  the  other  pereonei 
in  the  lybell,  in  carryeing  in  provinoni  to  the 
Bate;  and  eorpryieing  the  beatmeo,  and  mak- 
ing them  prisooen,  wd  earryeing  tbeni  in  pri- 
Mnem  to  the  B|Rb;  and  that  he  assyeted  with 
the  real  of  the  garriaon,  Io  detain  them  pri- 
eoners,  in  the  way  and  maner  fybeUed,  aa  alao 
did  eoocarr  with  tbe  rest  of  those  who  did  hold 
out  the  Bass,  while  he  was  thofe,  and  is  sensi- 
ble of,  and  heartily  sotie  fbr  his  guilt  and  se- 
.oMsion  to  those  erymes,  and  &m  humbly 
throw  himselfat  there  majeslie'stet,  humbly 
bagging  and  impbreing  thm  merde  and  dc- 
Beocie  may  be  extended  (o  him. 

Sk  SubMcribitur,  Will.  FaASsa. 

LoTBUIfyl.P.D.C. 

The  liOrds  ordained  the  amyse  to  inclose, 
and  returae  there  Terdicte  to-morrow  at  ten 
o'clock. 

IfarcA  9. 1692. 

TS»e  said  day  the  persons  who  past  qmni  the 
Assyse  of  Alexander  Halybmloon,  and  William- 
Fraser,  prisoners,  returned  there  Verdict,  in 
'presence  of  the  saids  lords,  whereof  the  tenor 
totlowes : 

The  Aasyae  all  in  one  voieefby  the  mouth  of 
John  Home,  of  Nynewalls,  there  chancellour, 
doe  find  it  ai^cistttly  provea.  That  Alexander 
Halyburton,  the  panoail,  while  prisoner  in  the 
Bass,  hade  aeo^snone  to,  and  joined  with  others 
«in  ainrpryaeuig  the  garrisone  of  the  Bass,  and 
lykewayes  finds  it  proven,  that  the  said  Alex- 
jaoder  HatyhurtOQu.  wca  aaea  with  a  gune  in 
Ihe  sold  Island  iheraafker;  andfiada  WiUiam 


Fraaer,  tbe  pannall,  mMe  of  the  erymts  ly. 
belted,  oonforme  io  ins  sobscnrbed  eonfiMon, 
and  the  probation  addnoed.  In  wltnem  wher* 
of  thir  presents  are  sobsetybed  be  the  vhan- 
oeltouT  att  Edinborgh.theMday  of  Mareb, 
sixteen  hundred  and  flbur  aoore  twelve  yeam. 
Written  be  James  liviagsloii,  derii  to  the  said 
assyse. 

Sic  SukeriUtttr^  Jo.  Home,  Can. 

Ja.  LmNOSToif ,  Clk, 

Doom  eontinned  till  tbe  16th  Haich  instant ; 
thereafter  to  84th. 

The  Lords  commiask^hers  of  justiciary  bare- 
bg  considered  tbe  verdict  of  assyse  returned 
againest  Alexander  Halyburtonn  and  William 
Fraser,  prisoners,  upon  the  nyuth  of  thia 
instant,  whereby  tlie  assyse  doe  ftnd  it  suffi« 
ciently  proven,  that  the  sakl  Alexander  Haly- 
burtonn, while  prisoner  in  the  Baei,  hade  ac* 
cession  to  and  joyned  with  others  in  surpryse- 
ing  thegarison  of  the  Bass;  and  doe  lyke- 
wayes find  it  proven  that  Aiexsnder  Haly- 
burtonn was  seen  with  a  gune  in  the  saiif 
island  thereafter ;  and  wher«»y  the  said  assyse 
doe  find  William  Frsser,  the  psnnell,  guilty  of 
the  crymes  lybelled  a^inest  htm  confbrme  to 
his  suDScrybed  confession  and  probatione ;  they 
therefor,  l!etlie  mouth  of  John  Ritchie,  demp- 
ster  of  court,  decerne  and  adjudge  tbe  saids 
Alexander  Halyburtonn  and  William  Fraser,  to 
be  taken  to  the  marcat  cross  of  Ediuboigh, 
upon  Wednesday  the  S5th  of  May  nixt  to 
come,  betwixt  two  and  four  a*ck)ck  in  tbe  after- 
noon, and  there  to  be  hanged  on  a  gibbet  till 
they,  be  dead ;  anil  ordaines  there  names,  fame, 
memorie  and  honours,  to  be  extinct,  and  there 
armes  to  be  riven  furth  and  dilate  out  of  the 
books  of  armes,  sua  that  there  posterity  may 
never  have  place  nor  be  able  herefter  to  brook 
or  joyse  aoy  honovrs,  offices,  titles,  tir  digni- 
ties within  this  realme,  in  tyme  comeini^,  and 
to  have  Ibrfiuilted,  emitted,  and  tint,  all  and 
sondrie  their  lands,  beretages,  tacks,  steadings, 
roaines,  possessions,  goods  and  gear,  what- 
somever  pertaining  to  them  to  our  soveraigne 
lorded  lady,  to  remaine  perpetually  with  there 
m^iestiea  in  property,  which  b  pronunced  for 
doom*  iSic  Subtcnbitur^  C.  Camrbell.-^ 
David  Home,  Jo.  Landeri  J.  Faloooar. 
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5  W.  &  M.     ProceeHngt  Mgnmi  J^ma  MUdkUmn  andcikers^    [1B4# 


399*  Proceedings  against  Captain  JAAres  Middletouk  and  others, 
for  High  Treason :  5  William  &  Mart:  a.d,  1694.  [Novr 
first  published  from  the  Records  of  Justiciary  at  Edinburgh.] 

C0RIA  JomaASia,  S.  D.  N.  IBLegk  et  Rcgiine 
tenia  in  Plretorio  Burgi  de  Edtnbitfffh, 
deduM  neno  die  menib  Febraarij,  mifle- 
■imo  sezcentesimo  Dono|rc8iino  quarto  per 
fcoQoabilei  ▼irw,Doaiinii*  Colinji  Camp- 
Mi  de  AberuchiU,  Magii^  Davidem 
Home  de  Crooerig,  Domittii  Joanneai 
liiuder  de  Foantainhall,  magittmni  Ar- 
'diibaldom  Hope  de  Rankeillori  et  magia- 
tram  Jaoobom  Fdeoner  de  Phdado,  eom- 
jBiMonaiiotf  joftiGiarg  diet  8.  D.  N.  Rcgia 
el  Uqpnfe. 

Curia  legittinie  affinnata. 

Xfttraa* 

^ptain  James  Midlei<mH,f 

WiUiam  Wetham^ 

William  NiVAo^aylate  souldiera  in  tbe  Bassi 

Jok%  Tn^ter^  late  merchant  in  Edinburgh, 

Aksander   M^Leiih^  seaman  in   Dumber, 

All  prisonen  in  tbe  Tolbooth  of  Edenburgb. 

InDYTED  and  accused  ai  the  instance  of  sir 
James  Stewart,  their  majesties  adrocat,  that 

*The  Orthography  of  tbe  record  is  pre- 


•f  In  the  small  and  rare  Collection  of  Jaco* 
bitiosl  Tracts,  (tfemoirs  of  lord  vtsooont  Don- 
dee,  &c.)  published  in  London,  1714,  is  given 
ihe  fbUowing  artide  relating  to  the  case  of 
tilflwpeiltais; 

^' TU  Sug€  (^  the  Ban.  , 

^  The  Bass  is  astrongrockin  the  Fryth  of 
Forth,  slandin||[  between  Fife  and  Bast  Lo- 
thian, within  Bve  miles  of  Dcmbar,  in  which 
tiiere  was  a  garrison  of  fifty  men,  commanded 
hr  a  captain  and  bis  lespedire  officers,  whereof 
Charles  M aitbnd  was  goveraour,  1688,  and 
defended  it  4rtremieusly  for-  his  master,  Jung 
Jamea,  till  1690.  Then  having  email  hopes  of 
king  James's  restoration,  wanting  provisions, 
ammoaitien,  and  other  necessaries,  was  foroed 
to  give  il  «p  to  the  gOTernment,  who  made 
Mr.  Fletcher  of  Salton  goTemour,  he  having 
Ibor  of  kinc[  James's  officers  prisoners,  they 
boldly  surprised  the  |psrrison  and  sent  all  the 
aoldiers  ashore,  which  being  reported  in  the 
ooontry,  where  there  were  many  loyal  fiunt« 
lies,  tney  were  sopplied  with  men,  provisiona, 
and  ammnnitioo.  Intelligence  tboeof  being 
carried  to  France  to  king  Jme»^  there  was  a 
ahip  sent  with  aO  sorts  of  provisions  and  stores, 
ana  two  boats,  one  that  carry 'd  two  pattareroes, 
twelve  mnsquets,  and  rowed  with  twelve  oarsy 
and  another  smaller  boat. 

**Bat  adarwards  tiheir  provUona  fiJHng 


wheras  by  the  common  lawe  and  the  fati 
this  and  all  other  well  goimned  oaiioBB,  the 
Crimea  of  tresaon  and  rebeBioa,  and  omb  csinuty 
and  hosUlity  against  their  HMgeieieB,  aad 
aiding,  aansting,  abateiag,  snppMag, 
coiaunang,  and  keeping  un'mspeutowi 
rebells  or  tratten,  or  eppen  enmiea,  are 
nishable  with  the  foriaaltnre  of  lyfe,  hmds,  mii4 
gooda,  and  particolarUe  by  the  act  Ja«M8  flrst 
pari.  1st,  cap.  8d,  it  is  statute,  that  nee  ttaft 
opcolie  or  aoloarhe  rebell  against  the  Ui^:^ 
persone  under  the  pain  of  SirMtare  af  hie; 
mads,'  and  goods ;  and  by  the  act  S7  parll.  9t4 
Ja.  1st,  it  is  statute,  that  nee  man  reaott,  ttwn- 
taine,  or  doe  fevoor  to  open  and  manMcat  re- 
bells against  the  king's  majestie  imder  the 
foressid  peine ;  and  1^  tli«  act  la.  4,  pari.  9, 
cap.  24,  and  pari.  IS,  cap.  49,  it  is  aUtnte, 
that  if  any  commite  tiessen  against  the  king^ 
persone  or  bis  majestie,  or  rysfs  in  fear  of  weir 
against  him,  or  recetts  or  sopiilles  say  that  hca 
comitted  treason,  in  he'.p,  redd,  or  oounsell,  or 
stuffes  the  houses  of  those  that  are  convict  of 
treason,  and  holds  them  against  the  king,  they 

short,  the  garrison  sent  tbe  twelve  oar'd  heat 
by  night,  to  bring  offsame  sheep  and  other  ne- 
cessaries, which  Uiey  frequently  received  Iroa 
their  friends,  and  t^^e  gorenimeiit  being  ia« 
formed  thereof  sent  some  companies  to  guanl 
the  coast,  who  surprized  several  of  the  garri- 
son, when  they  came  ashore,  end  thereby  their 
communication  with  the  land  being  stopped, 
thev  went  out  by  night  in  their  boafs,  and 
took  seversl  ships,  one  laden  with  salt,  whence 
having  taken  what  was  canvement,  sha  waa 
ransomed  from  Ediabuigh  i  a  Dutch  digger 
which  they  plundered  ind  put  off  agaia  |  and 
a  ship  laden  with  whest  whicb  they  thanghtrto 
bavecsrryed  td  the  Baas;  hat  the  wind  avaf- 
ing  contmiy  drove  them  to  the  coast  of  Matf- 
trose,  where  she  nm  aabere,  aad  th«  mA 
getting  safe  to  land  dispersed  in  the  covntiy  ; 
and  fsJlidg  again  short  of  provisiana  ikej  went 
in  their  boata  to  the  isle  of  May,  whera  they 
took  several  sheep,  and  what  ooala  their  bost 
could  carry.    Bat  the  goveniment  being  en- 
raged at  their  rapeated  boldness,  king  Wil- 
Ham  ordered  the  whole  revenue  of  the  king* 
dom  to  be  apended  on  their  redoctian,  and  on 
that  accomt  aent  two  fiigalea,  one  of  slaty  and 
another  of  fifty  guaa,  who  lay  battering  two 
days  without  doing  any  damage  to  the  gar- 
rison, though  the  ships  had  several  of  their 
men  killed,  and  their  rigging  and  sailacnt  aad 
shattered,  and  their  ships  so  mneh  dawMHlied, 
that  they  cost  the  tnaaary  of  Sesihmd  pbeot 
SOOL  to  repair  them. 
^'AfterwaidB  there  wtralnra  diiptappooitod 
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fit  l%A  TVwuoMi 


shall  be  pumilMd  wtniiton;  and  by  thead 
Clia.  ),  part.  1,  acM.  1,  cap.  5,  it  ia  declared, 
that  i(  ahaH  be  bigb  treasoD  for  the  subjecu  of 
thia  realme,  lea  or  more,  Co  ryse  or  codUdcw  in 
ftnoeaopon  pretext  wbatsomeTer  without  bis 
inajesti«a  aptciall  approbation ;  as  also  by  the 

conatantljr  to  attend  that  aerricei  whereby  the 
garriaoo  waa  rendered  uncapable  of  pnicaring 
any  provisiocia  by  the  nse  of  the  boata ;  how- 
ever, there  came  after  some  time,  a  amall 
privateer  from  Dunkirk,  laden  with  ruak  and 
ether  neoeaaaiiea :  but  the  ffarriaOn  became  so 
weak  of  men,  that  they  baa  not  bands  enough 
to  hont  np  the  ruak,  bnt  were  oblised  to  borrow 
ten  aailora  to  aaaiat  them,  ana  when  they 


9nd  act  sees.  %  ef  the  same  pariianent,  it  ia 
declared,  tliat  it  shall  be  high  treason  to  levte 
warr  or  to  take  up  aroiea  against  the  Iting,  or 
to  int}  se  atrangers  or  others  to  invade  any  of 
bis  dominions ; lykeas  it  is  dedared  and  sialute« 
by  the  Sd  act  of  ibis  present  parlia't,  daited  the 
17  June,  1689,'tliat  it  is  high  treason  in  anj 
subject  of  this  kingdome,  by  writeing,«speak-. 
ing,  or  any-^  other  mainer  of  way,  to  disowen^ 
quarrell,  or  impogne  their  mtjesties  royall  power 
and  authority,  or  right  and  title  tolhe  crowne  \ 
and  also  by  tnecommon  lawe  and  lawea,  and  acts 
of  parliament  of  this  kingdome,  the  holding  out 
or  assisting  and  ^dkig  others  to  hold  out  in 
armes  or  otherwayes  any  of  the  king's  forts  and 
strengths  agpiinst  the  king^  or  the  usurping  of 


had  got  only  seven  baga  into  the  garrison,  the  [  the  same,  withou|  lawe  or  warrond,  or  airt  an4 
largest  of  the  two  sbipa  bore  down  upon  the    pairtof  aoyofthe 


privateer,  who  was  forced  to  cut  her  cabl 
to  prevent  her  being  run  down,  so  that  the  gar- 
risott  was  then  in  worse  condition  for  holding 
out  than  before,  ha?iog  ten  sailors  added  to 
their  number,  and  only  aeyen  bags  of  rusk, 
which  Qoald  aenre  but  a  short  time  ;  where- 
fore the  go? cmor  was  obKged  to  put  each 
man  of  the  garrison  to  the  allowance  of  two 
ounces  of  raw  rusk  dongh  in  94  bonrs.  About 
that  times  Mr.  Trotter  was  taken,  and  con- 
demned for  aiding  and  assisting  the  place,  and 
captain  Alexander  Hallyburton,  captain  Wil* 
liam  prazer,  Mr.  William  Witharo,  and  Mr. 
'William  Niookon^  who  belonged  to  the  gar- 
rison, were  taken  on  shore,  and  oondenmed  to 
be  lianged ;  and  the  day  of  Mr.  Trotter's  exe- 
cution being  come,  the  gibbet  was  erected  at 
Caatle-town,  and  he  being  brought  to  the  place 
a  gun  was  fired  from  the  Bass,  amongst  the 
crowd,  which  terrified  them,  and  obliged  them 
to  remove  the  gibbet  to  a  farther  distance, 
where  he  was  hanged.  The  rest  who  lay  in 
prison  at  Bdinburgh  nnder  condemnation,  were 
reprieved  from  time  to  time,  till  set  at  liberty 
by  the  capitnlatk>n. 

"  At  last  the  ^[anison  being  reduced  to  five 
or  six  days  provuion  according  t9  the  above- 
mentioned  allowance,  pnt  out  a  flag  of  truce, 
whereupon  the  government  aending  to  know 
what  they  wanted,  the  garnaon  replied,  that 
they  would  surrender  upon  terms,  and  drew  up 
their  own  articles,  npon  which  the  honourable 
privy  council  sent  two  of  their  number  to  the 
baas,  to  acquaint  them  what  conditiona  they 
would  grant. 

**  The  govemoor,  who  had  saved  some  bot- 
iles  of  the  best  French  wine  aud.  brandy,  and 
Bom^.fine  bisket,  made  them  drink  plentifully, 
telling  them  there  waa  no  scarcity  of  provisiona, 
^d  unless  be  had  his  own  terms  he  would  not 
mirreiidec,  delivering. aitbe  aame  time  his  artl- 
biea  to  their  lordships,  and  after  they  were 
^ne,  he  ordered  all  the  caputs,  coats,  and  hats 
in  the  garrison  to  be  put  on  the  muzzles  of 
nasqueta,  to  malM  them  believe  the  place  waa 
full  of  men ;  upon  which  their  lordships  re- 
turned to  the  QOiincilt  and  reported  how  they 
Kere  treated^  and  that  the  garrison  was  in  every 
reojieot  wsJI  prorided;  ^rhich  ioduoed  the  ho- 


^  crimes  forsaids,  are  punisha- 

ble as  treason :  Nevertheless  it  is  of  verity,  that 
the  aakls  captain  James  Midletoune,  mllian» 
Nicolson.and  William  Wotham,  haveing  abaken 
0^  all  fear  of  God  and  regalrd  to  their  majes* 
ties  authority  and  lawes,  did,  about  the  monetha 
of  Novembo'  or  December,  ane  or  other  of  the 
dayes  of  the  saids  moneths,  in  the  yeire  169 i« 
or  in  the  moneths  of  Jannarie  or  Felirnarie,  or 
one  or  other  of  the  moneths  of  the  yeire  1699, 
or  one  or  other  of  the  dayes  thereof,  or  in  the 
moneths  of  Janwarie,  Febwarie,  March,  Aprill, 
or  May,'  1693,  or  ane  or  other  of  the  days  tbei^ 
of,  by  or  without  commission  ^m  the  latekinff 
James,  come  under  the  coounand  of  coUoneA 
William  Grahame,  or  some  other  person  frona 
Dunkirk,  or  some  other  pairt  beyond  sea,  witb 
the  other  persones  in  your  company  for  recruit- 
ine  the  garison  of  the  Bass,  that  at  that  tyme 
held  oat,  and  still  holds  out  rebelliousHe  against 

nourable  council  to  comply  wiih  the  govemor'a 
articles,  which  were^ 

I.  **  That  the  garrison  should  come  ashore 
with  their  swords  about  them,  and  there  should 
be  a  ship  appointed  by  the  government  with 
fresh  provisions  to  traosnort  such  of  them  aa 
were  willing  to  go  to  Dunkirk  or  Havre-de* 
Grace,  and  that  in  a  month  afler  the  surrender^ 
those  who  pleased  to  stay  at  home,  m^ht  live 
without  disturbance. 

II.  *<  That  all  they  had  taken,  or  what  be- 
longed  to  them  after  they  surprised  the  place,^ 
they  should  be  allowed  to  dispose  of  to  the  best, 
advantage,  It^therFith  their  boats,  and  all 
tbiuffs  pertaining  to  any  of  them. 

III.  "  Thatsbch  of  them  as  should  incline, 
to  go  abroad  mieht  stay  in  Edinburgh,  until 
the  ship  was  ready,  witnout  molestation,  and, 
have  so  much  a  day,  according  to  their  several 
stations. 

IV.  **  That  all  who  had  belonged  to  the  gar- 
rison, or  had  aided  or  assisted  it,  should  have 
the  benefit  of  the  capitulation  ;  and  those  who. 
were  dispersed  over  the  kingdom,  should  have 
a  time  to^ome  in ;  and  those  who  were  con- 
demned, in  prison,  or  othcrways  distressed,, 
should  be  set  at  libertv  the  same  day  the  gar- 
rison should  come  ashore,  without  any  fees,  or 
other  cbai^res  whatsoever." 
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Hicir  mnjwtfw,  and  tbera  tfMy  tad  cadi  af 
them,  gettiiy  and  lakiii^  araMa,  aodar  tlM 
command  Michael  MidMona,  or  otbarcaan- 
naiidaDt  upon  tba  place,  dMstt^and  eaatiBaw 
hi  the  garisoa  to  keep  out  that  librt  agaiaot 
their  m^ieitlei*  att  least  they  abod  aad  oooti- 
nowed  therin  with  the  laids  rebella  aad  fava 
tiiem    their    pmenoe ;  and  nolwlihitaiiding 
titey  the  aids  Jamei  MidJeloone  and  WUInun 
Nicohont  were  with  others  latelia  ehamd  to 
aarrender  the  said  fibit  under  the  peine  of  tree* 
aon,  yet  they  diiobeyed  the  said  cfaarp  aad 
aUiMl  therfisr  denunced  rebelk ;  and  farther 
ther  waa  a  prodamation  with  leltera  of  inteiooo 
munini^  out  against  them,  notwithitandingof  aB 
which  the?   oontinowed  their  eaid  rehellioni 
practices  m  keeping  out  the  eaid  ffort,  and  in 
aiding  and  amisting  the  garrisoiie  theMf  eoe  to 
doe,  antitl  that  latlie  in  the  oMweth  of  May  last« 
or  therabont,  they  were  apprehended ;  Ijrkaaa 
the  said  William  Wethamhareing  eomainim 
or  other  of  the  daycs  of  the  roonetha  of  the 
yeiret  fbrsaid,  and  joyned  or  taken  pairt  with 
the  saids  rebdls  ana  rebdlioos  ganison,  by 
presence  or  otherwaycs,  for  some  dayes  or 
moneths,  did  therafter  goo  ontand  went  abroad 
to  England,  Flanders,  and  Fnnce,  and  lo  St. 
Germaoes,in  all  or  one  or  other  of  these  places, 
corrssponmng,  acting,  or  coospyreing  trailo- 
laoslie  against  ther  majesties,  and  with  their 
cnimies,  antill  that  cnmeiog  back  lately,  with 
whet  intalligenoe  and  help  he  could  bring  to 
his  accompnoes  in  the  Bass,  he  aad  the  other 
two  parsones  aboTe  named  did  meett  together, 
and  m  their  retnma  to  the  Bats  were  stoped 
about  thp  darfaiing  of  the  ereniag  near  to 
Whyt  Kirk,  where  after  some  resistence  made 
by  tnem^  they  were  taken  by  some  of  the  king's 
true  leidges  and  brought  in  priaoners  to  Bdin- 
burgfa;  LykaaithasaidJohnTratter'andAlez- 
amfer  M'Lefadk  haTcingalsoabaken  off  all  fear 
of  God  and  regaird  to  tfieir  majesties,  and  the 
la  was  and  gofemment,  and  turning  most  nana* 
turalland  wicked  enimies  to  their  majesties  and 
their  natira  conntrie,  haTo  from  the  beginninjg 
of  the  suppryaeing  and  re? oMag  of  tne  said 
lack  and  fert  of  ma  Baa^  whi<%  waa  in  the 
noneth  of  Juaa^  1091  y aires,  and  sinoa  that 
tyme  In  one  or  other  of  the  dayes  of  the 
muneths  of  the  yeire  1091, 169^,  1093,  1694, 
and  untiH  of  hie  they  were  takni  aiding,  aa- 
aiating, '  helping,  supplying,  racepting,  har- 
bouring, oonreoponding,  or  intaroomnning,with 
the  foiiaid  enimies,  and  rebells  in  tlie  Baas,  or 
one  or  other  of  them,  and  hade  furnished  them 
with  meatt  and  drink,  bouse,  harbour,  victwall, 
or  something  eb  usefull  or  eomlbttabfe  to  them, 
or  hade  sent,  caned,  or  caused  carya  to  them 
meatt  and  drink,  or  something  else  helpefbU 
or  comfbrtable  to  them ;  or  hade  intelligence 
with  them  by  word,  write,  message,  or  some 
other  way,  or  hade  sent  or  caused  send  letters 
or  messages  to,  or  reoeared  letters  or  messages 
from  them ;  and  particalarlie  he  the  said  John 
Trotter  in  the  moneths  of  November  1691,  or 
Janwarie,  Febmarie,  or  March  1693,  or  in  ana 
or  other  of  tfia  day«9  theroafy  or  ««  OM  or  other 


of  the  dayaabof  e  lybeOed,  hade  letters  or  other 
mwssgm  by  word  or  write  sent  lo  him  out  of 
the  Bass,  mm  the  said  coilonell  Oiahame, 
with  a  demand  of  snpplie  of  some  neoessariea, 
soch  as  ana  iron  chain  and  staple  ibr  their  boate, 
and  iron  and  leather  with  other  particulars  ne- 
ccasarie  or  usefull  for  the  saida  rebelk,  which 
letters  belag  left  at  the  boose  of  one  Geoi^ 
Hoge  in  Weintoun  or  some  other  bouse  there  or 
therabout,  to  be  ddy  rered  to  him ;  he  gott  the 
same,  and  according  to  the  direction  thereof 
mett  aith  the  bearer  and  told  him  so  mocb, 
and  pronsiaed  that  what  was  demanded  should 
be  sent  into  the  Bass ;  and  the  said  bearer 
hareing  a  letter  of  charge  from  the  said  Gra- 
bame  to  be  ddyvered  to  the  said  John  Th>tter 
out  of  hia  own  hand,  that  he  might  forward  it 
to  France  bjr  the  way  of  Rotterdame,  and  which 
Graham  said  was  for  the  late  king  James,  ba 
the  said  John  TVotter  gott  and  tooke  the  said 
letter  ftitaa  the  bearer  when  he  mett  with  him 
att  the  place  called  Kitleuakcd  or  therabout^ 
and  said  he  should  be  carelull  of  it,  and  not 
pleased  that  it  was  not  left  att  Wintoone  with 
the  other  letters  that  be  might  have  gott  it 
sooner  ;  Ivkeas  he  the  said  John  Trotter  hade 
att  seteralT  tymes  drunk  the  late  king  James 
hie  health  ;  as  also  by  themeanesand  procure* 
ment  of  Trotter,  there  was  provision  of  butter, 
bisket,  cheese,  and  the  lyke,  sent  from  Cbcken^ 
nie  and  other  pkces,  m  one  or  other  of  the 
dayes,  mqneths  and  yeires  above  ly  belled,  and 
further  in  one  or  other  of  the  dayes  of  March  , 
1693,  or  in  one  or  other  of  the  moneths  of  the 
said  yeire  or  other  yeirea  lybelled,  he  the  aaiil 
John  Trotter  bbugbt  and  jpurchaaed  a  boat,  nod 
aent  her  with  provisions  or  shoes,  stockena,  but- 
ter, and  uttgfmr  kwves,  and  the  lyke  into  the 
Bass,  and  on  accompt  sent  therewith  contain- 
ing mora  particulars  then  were  sent ;  be  wan 
therafier  challenged  by  ane  express  fVona 
the  Bam,  who  mett  witti  him  at  the  place 
called  Kitlenaked  or.  therabout,  and  he  an- 
swered that  he  sent  these  things  as  he  gott 
them,  and  he  payed  for  them  conforme  td 
the  accompt  sent;  and  he  the  said  John 
Trotter  in  ane  or  other  of  the  dayes  of  the 
moneths  of  the  yeires  fbrsaid,  sent  for  one 
William  Rabertsone,  skipper,  in  Port  Sealoun, 
to  come  to  him  to  Wintoune,  and  ther  he  mett 

with  him  in  comoanie  with MKSovao 

and  r^  Maclean,  who  were  declared 

lebelhroome  from  the  Bass ;  and  he  proposed 
to  the  said  Robertson  to  lend  his  boat,  and  to 
serve  in  her  with  some  men  that  he  and  the 
tvbelis  were  to  putt  on  board  to  surprise  cap- 
tain Burd^i  ship,  which  was  appotntea  to  watch 
the  Bass,  and  offerred  him  fiburtie  pound  steer- 
ling  for  that  service,  but  Robertsone  rrfuseing, 
be  the  said  John  Th>tter  treated  with  him  to 
carve  in  some  provisions,  as  meall  from  Leitb, 
ana  some  drinking  bear  from  Abenlonr  to  the 
Bass  in  nis  boat ;  and  he  promised  to  him  for 
this  last  busines  to  repairs  to  him  the  Uas  of  a 
boat  that  the  rebdis  of  the  Bass  bad|  takea 
from  him,  and  gave  him-a  crowne  in  earnest ; 
andthoitirit  M'Goran  and     ii 
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H«CI«an,  Ht  the  flmie  time  told  tfatt  be  ti^ 
^tt  tbrettie  pund  ttarlin  to' make  provbion  fbr 
3)6  Bass,  soa  that  ha  hade  not  made  them  bat' 
fteept'the  money,  and  therafter  vnMng  ngtan 
witn  Robertsotie  be  ^f  e  him  two  d6Hars  more 
tofencom^l^e  him  in  his '  undeHakior  ;»  and 
meitin^  with  him  la  LeHb,  hega?e  him  money 
to  bny  a  number  of  hanles  f&r  the  Bass,  which 
Robertsone  did,  and  he  the  said  Trotter  gave 
him  money  to  pay  them;  lykeas  the  said 
John  IVotier  perusting  in  bis  nid  wieked  and 
fraiterous  practices  in  the  moneths  of  ]>ecem- 
ber  and  Janwarie  httt,  or  in  one  or  other  of  the 
dayes  tberof,  or  in  one  or  other  of  the  dayes  of* 

Ie  mtmeths  and  yen«s  abore  I vbdM,  came  to 
lombar  and  baling  changed  bis  name  (the 
better  lo  cover  bis  traiterous   trafecmieings) 
from  Trotter  to  Doda,  be  with  the  said  Alex- 
ander   M<Cleish,    both    or  either    ef  them 
treated  with  oertain   seamen,   vis.   William 
SmeHie,  Alexander  Wood,  George  Ker,  and 
Robert  Spevfai,  and  one  or  other  of  them  to 
carye  them  into  the  B^ss,  and  gave  them  good 
deed  fbr  that  end,  and  also  threatned  them  if 
tbey  woirid  not,  and  they  refuseiog  he  left  with 
AlexaodlBr  M'Cleish  a  letter  to  be  sent  into  the 
Bass,  wbleb  was  sent  in  by  the  same*  seamen, 
and  Alexander  M*Cleisb  received  a  lett«  in 
answer  from  the  Bass  directed  for  him,  which ' 
was  aealM  np^m  him  when  he  was  taken, 
and  be  ordoured  the  wife  of  James  Hamilton, 
in  Dumber,  in  whose  house  be  was  taken,  to 
borne  the  saki  letter,  with  two  letters  more  thst 
be  gave  her ;   lykeas  there  were  found  upon 
kim,  when  be  was  taken,  or  at  least  be  lef^ 
with  his  said  landbidy,  severall  reteptsand' 
aooomptsaod  other  notes  and  papers,  either 
writen  by  himself  or  others,  all  lelateing  to  the 
said  treaaonaUe  correpondenoe  with  and  sup- 
plieinff  of  the  sakia  rmlls  in  the  Bass,  which 
ifere  neid  as  repeated  hrevitatu  eauia^  and 
Aould  be  abowen  to  him  or  bis  lawiers  before 
bio  tryeall,  and  then  should  be  produced  in 
judgment  against  him ;   as  also  be  the  said 
Alexander  ln*Cle»b  did  upon  one  or  other  of 
the  dajres  of  tbe  moneths  and  yeires  ibrsaid, 
neitt  with  the  said  skipper,  William  Robert- 
M'Oovan  and ^  M<Clean, 


att  Aberdoor,  about  the  fnmwhing  the  rebells 
to  the  Bass ;  and  lately  in  NovemKBr,  Decern* 
her,  or  Janwarie  last,  and  upon  one  or  other  of 
tbe  dayea  tberof,  be  Uie  said  Alexander  M*lMh 
bvred  tbe  forsaid  fbnr  seamen,  and  treated  whb- 
ail  or  one  or  otlier  of  them,  to  carye  in  two  men 
in  tbeir  boat  to  the  Bass,  under  pretext  that  they 
were  to  carie  them  only  to  a  ship  lyetng  out  at 
sea  about  nyne  or  ten  a  clock  att  night,  but  so 
be  hade  contrived  it  tbat  those  two  men  being 
armed  should  eonstraine  and  force  the  seamen 
to  carye  them  to  the  Bass,  which  they  lyke- 
wayes  did,  calling  when  they  came  near,  a 
Hadoei !  a  Hacket !  which  was  tbe  name  of 
oneof  the  said  rebells,  and  probably  of  one  of  the 
aaid  two ;  and  tbe  seamen  baveing  gott  a 
guinie  fbr  tbeir  painea,  be  tbe  said  Al^umder 
M*CJeiBb  changed  the  said  gfuinea,  and  destri- 
bate  tbe  money  amongst  them  att  tbeir  re- 
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tumeiand-bid  ttaem  keep  tbe  matter  qvvet,  fbr 
^  it  would  hang  tb^m  as  well  ashimselfe;  iad 
^  tberafler,  on  one  or  other  of  tbe  days  forsaid, 
he  again  treated  with  tbe  said  seamen  to  cary* 
iff  ale  to  tbe  Bass,  and  de  facto  brought  a  bar- 
ren of  ale  to  tbe  boat  syde  that  they  might 
tdce  it  in»  but  they  refused  it ;  and  fbrther; 
upon  one  or  other  of  th^dayes  fbrsaid  he  byred 
tnem,  giveing  them  ale  and  money  to  goe  into 
the  Bms  witb  a  letter,  which  they  caried  in 
and  dely  vered  at  the  Bass,  and  gott  and  brought 
ane  letter  in  answeie  back  againe  and  ddy vered 
it  tti^bim  ;  and  he  was  also  present  when  tbe 
said  Trotter,  under  the  name  of  Dods,  and  be 
and  Trotter,  or  either  of  tliem»  treated  with  the 
said  seamen  to  carye  in  tbe  said  itrotter  to  tha 
Bass,  as  lykewayes  to  serve  Trotter  to  and 
from  the  Bass  for  a  yeire  if  could  have  agreed 
witb  him ;  and  in' these  villanous  and  traiterous 
practices,  lie  and  the  said  John  Trotter  were 
surprised  and  taken,  and  by  the  haill  fbrsaid 
practices,  and  by  bis  accession  therio,  the 
iiaill  fbrsaid«persones  all  or  each  of  them  are 
foUty  of  tbe  crimes  of  tneason  and  oppen  boa- 
tditv  or  eoospiracie  ^gainst  tbeir .  m^jestieB, 
at  ieast  were  open  enimies  to  tbeir  maiestiee 
and  the  kingdome,  or  airt  and  pairt  of  the  aa- 
men,  which  being  found  be  ane  assyse,  tbe 
oo^tto  hepuniAed'hy  fibrefaultore  of  tbeir 
lyfe,. lands,  sod  goods,  to  tbe  example  aud  ter- 
rour  of  otiwrs  not. to  doe  the  lylce  in  tyme» 
eooung;  .       . 

Sic  SubtcrUntur^       .         -      Js.  Stkwaut; 

' Persewar's.^j^ir  Jamet  Siemart,  yr  majesties 
advocat ;  sir  James  Ogiivie^  of  tbat  ilk,  yr  ma- 
jesties solicitor. 

Procurators  in  de/fnce.^-Sir  Patrick  Hume  ; 
Mr.  David  Forbes ;  Mr.  John  Frank. 

My  lord  advocat  produced  acte  and  v^r- 
rsnds  of  couneill  for  prooeming  and  persewing 
of  tbe  fbmamed  pannalls,  for  high  treason, 
bffor  tbe  juetices,  whereof  the  tenors  fbllowes : 

Edenburg,  May  so,  1693. 

Their  majeaties  high  commissioner,  and  the 
lords  of  privie  couneill  do  beirby  give  ordow 
and  warvaad  to  sir  James  Stewart,  tbeir  ma* 
jeatiea  advocat,  tO'raiae  and  prosecute  ane  In- 
dictment of  high  treason  befbr  the  lords  com* 
missioners  of  justidarie,  against  captain  James 
Midletotto,   William  Wotham,  ane  Eturlisb* 
man,  some  tyme  padge  to  tbe  earle  of  6um- 
barton,  and  William  r<iicolsone,  late  seijeaot 
in  eoUooell  Potlors  r^ganent,  in    Flandeis, 
mider  tbe  king  of  Spaine^  three  of  tbe  rebeUa 
in  tbe  Bass,  seased  unoe  tbeir  oommg  from 
thence,  and  now  prisoners  in  tbe  Tolbooth  of 
Edinbaivh.  (Sie  SukicriUlMr,)  Tweddal,  Mel- 
vill,  Drumlangrig,  Aigyll,  ErroO,  Lb- 
litbgow,  Straumore,  Annandale,.  Sel- 
kirk.   Extracte  by  me, 
Sic  SuherikUur,  Pa.  Moncbisfp,  C.  St.  Oom. 

EdeAburgr,  Feb,  1,  1094. 

Tbe  leidB  of  their  majesties  privie  comeiil 
doe  beraby  appiofe  of  tbe  committaMot  os 
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JMialMlflr, M  ^Cktoli.  aiAQKvia  Mm- 

f^iNiiie,  and  rfoomeoda  to  m  Jamet  Sleipwii 
tiMBtr  imyefities  advocM,  to  raiie  and  foDow  fwddi 
ilcrinnBalliiidietncntbQfbfe  tiM  lonb  jiMftiot 
geiMran»  jmtioe  clerk,  and  oomoMmMn  of 
joaliciBriey  Miaioat  the  ffrainaml  pefaowa,  aad 

Haniytoo,  ftr  li^fli  traaaon  and  comar 

pondiiigwith  their  BBinetHag  anamiea  a»d  re* 

MlsinUieBaaa.  (SkSidm^rmtur.ytw^Mii^ 

Chan.  Seutberlaiid,  Lefcn,  Ferfiur,  Kift- 

tore»  Raitb,  Rom,  Balbarett,  X  Lifii^* 

aloii.  Extnetod.by  ne» 

Pa.  MoHcunr,  C.  fik  Gmi. 

T/ij  loid  advocal  dedaica.  be  iniiito  agaiaat 
MldletooQ,  WelhaiD,  and  William  Nicoiion, 
for  baviog  jojned  tbeoutttfca  to  Uie  rebelb  in 
the  Bafli,  and  borne  arma  with  them  in  hokliiy 
4mt  that  lert»  and  as  betn?  aittand  pairt  of  their 
rebeUion,  cooforme  to  the  indjtment  exhibet 
against  thi 


Sir  Pairkk  Htme  Ibr  oantun  Jamca  JTidla- 
toon,  WilUam  Nieolion,  and  William  W«lfaam» 
the  paimalb,  allwajea  denyeiiig  theindytaMnI, 
and  hain  membem  and  qnalfflcatiana  theref, 
aUaadgea  flbat,  that  thai  paiii  of  the  indjrtiBeBt 
hearing  that  the  be  the  eomnMm  lawe  aad 
kwei  and  aeia  of  pariiament  of  tU  kipg* 
dene,  the  hokUng  oat  or  aariathig  othem  to 
held  oot  in  armeaor  otherwayea  any  of.  the 
Ung^  ibrta  agalast  the  long,  or  the  osorppg 
of  the  aame  withoat  hia  lawe  or  warranty  uno 
otherwayea  reterant,  then  aa  the  aanca  ia 
fimnded  npon  the  neciatt  lawca  and  ada  of 
parllameDtmeDtionea  in  the  indytment*  which 
doeth  not  meit  fliia  case. 

9.  The  jiarticuhur  tyme  when  it  ia  alleadged 
the  aaids  crimes  were  committed,  is  not  con- 
descended opon  aaougfat  to  be  in  all  crimfauJl 
faidytments. 

S.  Whereaa  itiaalledged,  thai  the  pannalk 
came  under  the  commud  of  eoUonell  Gra- 
bttne,  or  some  other  person  from  beyond  sea, 
with^  others,  for  recmitiDg  the  gariaon  of  the 
Bass,  it  is  not  relevant  to  inferr  the  crimea  W- 
bdled,  because  it  being  acknowledged  by  tne 
mdvtment  that  the  dmnders  were  sonhiierB, 
ana  oame  orer  nnder  the  command  of  a  so- 
perior  officer  they  behoved  to  obey,  aothaftthe 
eoming  orer  not  being  Tolaotar  or  ane  act  of 
choise  of  the  defender's  owne,  bot  it  being 
acknowledged  that  they  were  commanded  to 
it  bv  saperior  officers,  whose  conunand  they 
oooid  not  diaobey,  otherwayea  they  woOkl  lunre 
bsui  shott  to  death  dpon  the  place ;  if  it  were 
tnie  that  the  defenders  .came  orer  in  manner 
bheHed  it  ooald  not  inferr  a  crime  against  them, 
mrrless  the  crime  of  tieasone,  aocordiag  to 
that  excellent  rule  in  lawe,  Leg.  167,  '  do  Re- 
Ijrulis  juris  qui  Jusn  Judicis  veil  superiors,' 
which  is  all  one  *  aliquid  fiunt  non  ridetur  dolo 
K  malo  faoeroe,  qua  parere  necesse  habet,'  es- 
peeiaUie  seiog  it  is  acknowledged  that  the  de- 
lenders  did  not  goe  in  here  to  recrulte  the 
Bess  in  this  Idngdoroe,  but  were  sent  finmi  be- 
'  jHNid  sea  when  they  were  in  the  enemies  power, 
and  coald  noTresist  their  commands. 
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the  comiMad  of  a  sopsnor  offisar^  m 
nam  ring  oicc  oooid  ha  iio  crim^  lertlia 
fiwmaiill  an  thnir  nltHig  and  taksiBar 
when  thev  were,  in  the  Bsas  ooaULhn  aon 
becausetiMy  were  atill  in  tba 
and  umler  the  same  impnearaieof  fiear.of  be- 
ing hangad*and  ahotlto  death,  in 
diaobevM,  and  whaterfc  might  hare. 
tsBded  ifthey  had  beinonce  at 
alt  their  own  lihertie,  andthereeAef 
snlgectpd  thaweflrea  tp  the 
seimr  it  ia  admowledmd  that  thev 
power  of  the  smrmiehefttn  t)icgr 
and  were  sent  from  beyoRd 
asend,  aa  their  cemeiag  over  upea  that.< 
dentfioii  eoold  be  naa  crime,  ao  tbeir 
tinofriog   in  aimea  in  the  Baas  aAor 
cama  over  could  be  nooriase,  rwiegthey 
etttloDder  tlmaame  oaBunend 
of  fear. 

^  Whemait  la  lyhalled  dtol  tiMLBOUifia^id 
fittand  tnlwarmeaiathpBesi,  aJhana  T 
nyiagtheaBOMH  it  is  Mt  adavanl,  noi^inl^. 
the  roasone  Ibrnmida,  hntalsaihr  Oua 
tktt  the  abnpfe  pessenee  m  onaca  inik  m 
eaimie  is  not  rarant  to  inftr  tfan  Mis  olT  til 
aon,aaleBa.thsfa  he  aeme  ant  or  hei 
otfanr  imMki  deed  thst  iliil  disulin 
deaigne  of  opnasing  the  fos 
for  Sis  that  ttttlawea  andocto  of. 
lybeUad,  are  only  against  ooBmi  and 
rabelk,  wUah  neesasanhe.  Mnpatta 
mnstbaaDOM  paUioiiMr  ofMnael  of  hestilify» 
other  thsA  the  simple  hating  of  aronm  tok  BMta 
a partb.gaiky. of treseon ;  and  fcvthat  aBaaB& 
the  Jerda  of  jwtudary ,  m  tha  COM  eC  M(«lMd, 
of  iUsait,  who  was  camrciaed  lor  garisanigg 
thahonaeof  Ardlnek,  and  coaveeatiaig  thek 
m^ealies  Icidaos,  to  the  numhsr  of  KiOnasn, 
tla^  by.  lotedacrtar,  in  FMroarie^  ii74,  le^ 
Aiaedto  sasHiii  that  indktment,,iBietotifl»ta 
the  riismg  of  men,  or  diapoang  any  of  them 
m  eompoaiea,  under  collours,  to  be  relevant, 
except  it  were  aUeodged  that  thcgr  ireee  900 
men  end  upwards,  ana  were  under  celloam. 
and  mastered,  or  under  weeUie  or  dayly  pay> 
and  that  all  this  waadeoe  after  theptmlMaiiea 
of  tbeJetlsrsof  fire  and  sword  agamst  him. 

6.  That  altfltnative  in  theindietaient,  that  al 
leastthedeliHiderscanttnewedtoabyde.ia  tha 
Baas,  with  the  other  peraoaa  that  were  io  it, 
and  ^ve  them  their  preaeooe,  ia  not  sdsvaat, 
for  if  simple  presence  with .  armea  be  not  rele» . 
vent,  fiirr  less  simple  prssenoe  without  aime^ 
especially  the  defenders  bsing  sent  to  thefiaan 
from  abroad,  and  being  under  <ismmaa8  aa 
saidia. 

7.  Whereaa  it  is  ly  beUed,  that  Jamaa  MidiBe^ 
toun^  andWiUam  Nieolsonwere  withedicn 
diaiged  to  suneoder  the  said  fort  wider  Ihs 
peine  of  treason,  yet  they  dieoheyed,  apsa 
whicbthey  were  denuDoed  and  intoreeoMasd, 
and  coDiinewed  to  keep  oot  the  flhrt,  andsiiKag 
and  assisting  the  garison  y'r  of  it  is  net  rels« 
vant;  first,  becMueifit  could  be  nsad^  appear 
that  the  defondera  were  in  the  Bam,  iio«Kb 
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Mmm  ame  1o  'tfwir  toiowledge.  9d.  Albeit 
ktei«RfttttollMfrkMwMge,  vcftHwatnot 
fa  iMr  ptnPHr  to  btffe  giren  oMience,  be- 
CMM  it  w»  tcknoirMgefl  by  tlie  iDdictment 
that  1lMyw««iiii^  the  oonmand  of  Michftd 
Mkyicteiae,  ar  wnne  other  eommaodint,  and 
whaaercr  eflfect  a^ehiarge  miglit  hive  hade 
Hjl^aintt  a  eonnMBfKnff  officer,  y^t  it  was  never 
hm4  of  that  a  riagh  ooldier  hi  a  fanrison 
^hieb  w§»  bbnged  to  render  is  g^nflty  of  trea* 
OQBf  wlicii  uie  SQpenor  officeri  whose  com^ 
noMs  Ito  is  <M|;ed  to  cibey  ao  long  as  he  !i 
Mraer  fens  ooBunnidy  Kiuses  to  sunreiraer  the 
garriioovoothat  it  not  bemg  in  the  defenders 
power  to  forfenAer  tiie  iRn%  thsAr  not  doeiog^ 
It  asunr  the  enargo  can  never  d^  hnputed  to 
then  as  n  erkne :  3.  As  it  #as  not  ia  their 
flower  to  ■wJendOi  the  ibrt,  so  theh*  flaying 
there  alto  the  ehaM  eannot  be  understood  a 
iMOf^iaytNitof  the  iiOrt,or  iuding  or  assisting 
thoipmioa ;— 4.  The  pretended  leeeping  out 
of  tM  iftrt,  or  ddf ttg  and  asristing  the  garrison 
nite  the  diatye,  %eing  only  lybdled  In  gene- 
tall  isvnsoB,  ia  not  rdevant,  nnless  somepar- 
tie«ter  aota  of  heeping  oat,  and  aidfaig  and  as* 
sMng,  hade  iiein  eondesoended  upon  ;  and  it 
iatot  WMM|  that  after  the  said  oharge,  the 
oaida  if  iddletoone  orNieohNme  did  nse  any 
aols  of  hostility,  nor  so  modi  as  that  they  did 
Disir  MHOS  in  die  garuton  after  that  tyme ; 
5.  The  prrteaded  chaige  is  tf so  Jure  nnU  aato 
WilKaoi  Niodsoii,  semg  he  is  not  deaigned, 
hit  his  MmeoDly  aett  mnebhriiAc  BHOolflone : 
•Bd  it  is  dear  by  the  aet  of  nat^uwttt,  that  all 
lecmiena  where  the  pairttie,  name  and  sor- 
aaaw  m  tootielt  doon  whh  then*  deslgna^oos, 
tfaoaanMaro  mril:  6.  They  gave obraieooe  to 
IhodMuge,  bsfaig  it  appeara  by  the  fxecntion 
that  the  dAtgo  was  given  the  iyfth  of  May ; 
and  It  b  adiuowiedged  hf  tte  Indytment,  that 
the  aasd  Jmnm  Hidlelomi  and  WaUam  Nicd- 
asii|  GSttM  ontaAertho  19lfa  of  tfiesaidinoneth, 
whIdliaeoBiofcwdayttheraftier:  aotfaatif  it 
eonMhw  iilide  anpear  that  theyii*debeui  in 
the  Baasy  yet  it  is  endent  that  they  Uud  hdd 
upente  mat  oecasioB  to  leave  the  garrisone, 
oeoing  It  is  aehaawledged,  that  they  came  out 
aeme  finr  dayea  tbetmr :  7.  As  to  James 
IfidlehHUi,  if  It  oonld  bo  made  appear,  that  he 
waohilheBaao,  whfidiisdeiiyed,  it  It  offered 
10  ho  i^cmhal  ho  eaiiieont  Mbre  the  eharge 
traa  nviett  to  suiiendei  the  said  fbrt,  the  charge 


ttot  being  siveBtin  the  fyl^  of  May,  ind  be 
ciino  out  Sib  aabbalh  dky  bcfbre  the  dd  of 
May.  ^  ^ 

B*  WbersM  H  is  alleadteped  is  to  Wiffiam 
Woihatt,  that  ho  eame  in  aboot  the  ty  me  for- 
mldt  and  waa  none  lyme  in  the  Bass,  and  did 
theiwat  goeahrOaA  to  Englandi  Flander^ 
Fhmee,  hi  att  thcao  plaees  eorrespondinff  ana 
noaopyieing  againM  their  majesties,  and  that 
be  came  bra  with  iatdigenee,  alwayea^lenye- 
iDgthosataoe,  yet  if  is  not  relevant,  not  only 
Ibr  the  leaaoMi  fbfsaids,  hot  lykei^ayea  for 
Ihir  nasone,  thaf  he  being  ane  Bngfishmaa 
hbraot  ho#ai  bnt  a  TMttg  boy  the  tyme  of  the 
BovololMi^  aboQt  ftmHwi  #drM  of  ago,  or 


4eflnr;  hndMtt  aft  thht  l^o i&  eade  of 
Datobarton^s  pawe,  ffo  iveot  over  to  tPrahco 
whh  the  eaile,  and  gott  a  6aSB  from  dfe  kiog 
to  goe  over  to  France,  with  his  servants,  afA 
the  mmnall  oontinowed  .with  ^the  earle  till  he 
dieif;  and  heisnotyet  dxirre  nyntein  yeirch  cMf 
age,  soe  that  he  was  incapable  to  conspyre  or 
corie^pOnd  agafaiat  their  majerties ;  s.  It  is  ac- 
knowledged by  the  indytmeot,  that  as  he  Was 
none  of  these  that  surprysed  the  Bass,  so  be 
#u  Ml  in  it  When  th^  go^emonr  and  othdr 
persons  were  chirged,  do  ddyver  it,  nor  is  li^ 
mentioned  in  ttieeonndirs  ordonr,  whieh  is  the 
wannnd  of  the  charge ;  itnd  albeit  he  hadb 
biin  once  in  the  Bass,  yet  schig  he  lett  it  somo 
short  tyme  theitfCfter,  as  ik  acknowtedg^,  hft 
simple  oeing  there  cahnot  inferr  a  crime  againdt 
him,  Ar  less  the  crime  of  treason:  3.  That 
the  add  William  WeHiam  did  conspyre  and 
correapond  minst  ther  majesties  and  with 
ther  enimicB,  behig  only  in  general!  termes,  ift 
not  relevant,  unless  the  particular  ads  of  con« 
ipireing  and  oOrreaponding  were  condewendoft 
upon :  4.  It  is  denyed  that  he  came  bade  with 
intelfgenoe,  or  gave  any  helfi  to  those  in  the 
Bass,  nor  is  it  relevant,  flie  ihtdigenGe  iuaiA 
hdpeiog  not  bdng  eondesoended  upon.    • 

9.  Whereas  it  is  lybdled  that  the  defendorb 
did  meitt  together  {binking  to  retnme  to  the 
Bass,  but  wett  doped ;  it  cannot  be'  so  much  ak 
a  ^afificatiott  of  toe  crime,  tor  ffird  what  tbei^ 
deaigoe  was  betog  acttu  animi  h  not  pnaishabK 
nixt  the  pretended  derigne  £d  take  no  elfec^ 
as  Is  acknowledged,  and  aoe  can  import  no 
crime:  3.  Thdr  matting  together  oooM  bO  an 
evidenoe  of  their  dcdgne  to  goo  to  the  BasL 
ibr  if  they  hode  socn  a  desigoo  they  mighl 
have  made  it  mnch  more  eflectwall,  by  gpemg 
single  allon,  then  goelng  altogether ;  oot  it 
appears  by  tht  whoil  tract  of  the  affair,  even  aa 
It  tt  mentioned  in  the  lybell,  that  if  It  cooldW 
made  appear,  that  the  defendera  hade  bein  in 
the  Bais,  that  they  came  ont  of  it  with  a  do- 
s^e  not  to  letome,  ffor  otherway  es  they  would 
not  have  come  oOt. 

10.  The  indidmoit  of  treason  cannott  be 
iostdned  against  the  pannalls ;  because  it  ia 
denyed  that  they  were  the  king's  subjects,  and 
the  lawes  and  acts  of  patfiament  against  treason 
ia  only  in  relation  to  su^iects  who  bare  dew 
altoidgeanoe,  sehig  the  crime  of  treason  takes 
only  place  where  alleadgeance  is  dew,  as  IA 
dear  from  all  the  lawters  that  have  written 
open  that  subject,  and  particubrlie  Clarus. 
Lib.  parag.  Lew  M&j<>8t.  numb.  0,  who  is  fo- 
aijive,  *  Quod  ille  qni  non  est  subditns  principi, 

*  nott  didtor  contra  eom  Comroittere  Crimea 
«  Ledee  Majestatis  et  it  eo  licet  alif  uo  purticu- 
« lari'  Jure  ut  offend;,   vduti^  quis  officiator 

*  de  Ibro  dicigttS,  priodpts  d  tamen   rationo 

*  origmis  veil  domidlij  non  dt  subditus  non 

*  dicitur  Committere  contra  eum  Crimen  Leges 

*  M^iestatis.'  And  affirms  it  hes  bein  many 
tymes  so  determined,  and  dbdt  fforratgners 
opposing  any  king  or  state,  may  be  looked 
opon  aa  enimies,  yOt  they  are  not  guilty  of 
tte^ibttf  ai  ii  dear  from  nr  Edward  Coke,  io 
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liis  tide  of  High  TranoDypifS  II,  wliaro  Im 
makes  a  distiqctton  betwixt  a  flSnnugiier,  who 
.18  ane  eoimie,  and  a  aoijccc  who  rjaes  in  ro.- 
bellioD,  that  ane  eoimie  committing  open  hoe* 
lity  in  the  nation  and  taken,  if  only  to  be  on* 
nijibed  by  the  marshall  lawe,  or  Faoaomed,  out 
that  he  cannot  be  indicted  of  ticeaon. 
'  11.  It  k  alieadged  aefiaratim  for  Jamea 
MLrileion,  allwayes  adhereing  to  the  fonaid  de- 
fences, that  it  is  offered  to  be  proTen,  that  be  ia 
ft  fforraigner,  being  a  Flandrian  bpme,  att  leaat 
hotdeo  and  repute  to  be  so,  so  that  as  to  him 
there  cannott  be  the  least  qaeation,  that  the  in- 
dytment  of  treason  can  be  sustained  against 
him,  and  be  can  onlie  be  treated  as  a  prisoner 
of  Hare ;  but  there  will  be  no  neid  of  any  aucb 
iirobatione,  it  being  aufficient  to  give  him  tbe 
beneBte  of  a  priaoner  of  ware,  aeing  that  it  is 
acknowledged  that  be  caii\e  from  abroad. 

Ij2.  Tbe  indictment  aa  to  Willipim  Wytbaro 
and  Nicolson,  always  adhering  to  the  foresaid 
defences,  is  not  relevant,  albeit  it  could  be  iiroreu 
Ibat  they  were  subjects  borne,  yet  they  naving' 

Suitte  aud  deserted  these  nations,  and  haretng 
.  xeU  and  taken  up  their  residence  in  fibrraigne 
nationes  anisio  re«aiifn</t,  the  said  William 
Nicolson  haveing  gone  abroad  about  iiO  yeirs 
heuce,  and  William  Wytham  when  he  was  but 
14  yeirs  of  age,  they  cannot^  now  be  considered 
as  the  king  Teidge  men,  but  as  fforraigners,  it 
hefng  the  constant  practice  of  all  nations  that 

*  Civis  origioarius  renuncians  et  domictlium'alao 

*  transferance  [alio  traosferens]  citis  esse  desi- 

*  nit:'  as  to  ^U .effects,  as  is  clear  froqi  the  com- 
mon lawe,  Leg.  5,  para^.  ult.  dig.  de  captiTo 
et  poat  linun^postliminio]  and  Gail,  Lih  S, 
obserr.  36,  nnm  7,  and  the  lawiers  thei^  by 
Jiim  cited,  and  Perez  upon  that  title  of  Cod.  de 
inuoicipis,  [muuicipibus]  et  origioariis  num. 
19  and  90,  so  that  the  said  WiUiam  Nictolson 
and  William  Wetham  upon  that  considmtion 
lykewayn  can  onlie  be  looked  upon  aspri- 
■oners  of  warr,  and  are  in  the  same  case 
as  if  F'frenehmen  or  other  fforaijroera  hade 
come  to  recruite  the  Bass,  who  if  they  bade 
bein  taken  conld  not  have  bein  convened  for 
treason,  but  behooved  to  bemused  as  prisoners 
of  warr ;  and  the  lords  of  justtciarie  may  be 
pleased  to  consider,  what  may  be  tlie  conse- 
nnence  of  this  if  it  were  otherwayes  sustained, 
for  there  are  many  thousands  of  people  that 
come  from  France,  and  other  parts  of  the 
French  dominions,  who  hade  taken  up  their 
reaidence  in  Brittaine  and  Ireland  and  other  do- 
mbions  belons^ing  to  the  kuig  of  Brittaine,  who 
have  absolutely  quitt  France  and  the  French 
dominions,  and  are  now  no  more  looked  upon 
to  be  French  subjects,  but  subjects  to  tbe  king 
of  Brittaine ;  and  if  any  of  those  or  others  of 
the  French  reft^gies,  whereof  there  are  verje 
many  in  the  king's  armies,  should  be  taken  prin 
aoners  fio^hting  againat  the  French  king,  then, 
b^  his  rule  tliey  could  have  oo  quarter ;  but  tbe 
i'rench  king  mi}(lit  proceed  against  them  for 
treason,  and  yet  wee  sei  dayly  that  tlier  is  no 
such  thing  practised,  but  when  any  of  the  re- 
fugws  or  othen  who  wen  fonnerlte  Fxench 


•olgaets  are  taken  priaoneni  fighting  egeiiMt 
the  Preneh  king,  they  are  traaied  aa  piiaonefa 
of  warr,  and  relieved  and  mummed  as  etiier 
prisoners,  and  how  many  of  the  Bsitiab  soft(ieels 
are  in  the  French  armie,  and  aetwaHie  fie ht« 
tng  against  onr  king,  yet  when  any  of  them 
oumes  to  be  taken  prisoiien  they  are  not  pii> 
pished  as  traitors,  but  as  prisoners  of  warr,  anA 
the  king's  pmctyse  in  those  caicea  ought  cer- 
tainly to  be  tbe  rule  in  this,  and  when  tbeve 
were  many  prisoners  taken  at  Cromdale,  wImd 
actwallie  m  arroes  feigbting  against  the  king, 
and  albeit  for  the  meet  pairt  they  were  all  Seota 
aolgects,  yet  ther  was  none  of  them  persewed 
for  tresson,  but  were  all  of  them  treated  aa  pii- 
soners  of  wanr,  and  were  sett  at  liberie  apoa 
folding  camion  only  to  live  peaceaWie  and  nek 
dtsturS  tbe  government;  ftnd  tbe  deftaderi, 
when  they  were  apprehended,  were  not  ia 
armes  nor  useing  any  acts  of  hostility  aeainst 
tbe  government,  but  were  deoBaiaing  ttem- 
selves  peaoeablie  in  the  eoontrie,  and  they 
should  not.  be  wone  treated  then  these  who 
were  taken  in  armes  actwallie  fighting  againat 
their  mafesties,  and  dewreing  all  the  tyme  of 
the  late  civil  warres  in  Brittaine,  albeit  tbsw 
were  many  prisoners  taken  upon  both  s;yds,  vet 
ther  was  non  of  them  persewed  for  treaisen,  mat 
were  used  as  prisoners  of  warr,  and  tberfor  the 
pannalls  ought  ael  to  pass  to  the  knowledgaof 
ane  inquest. 

Sir  Jama  Ogiliie  replies,  that  be  eppoM  tho 
lybell  as  <leclared  by  lord  advpeat,  and  which  aa 
releTant  notwithstanding  of  the  defencea  pen- 
pooed,  tbe  crimes  ly belled  being  expressliecon- 
troir  to  tbe  acta  of  parliament  oondsseeadcd 
upon:  And  wheras  it  is  pretended  thai  tbe 
saids  acts  doe  not  meit  the  eaise,  it  ia  apswerad, 
that  ther  is  no  disparitie  oondeeeended  nppa  in 
the  defence,  aad  lybell  and  ads  are  oppjuied, 

3.  Wheraa  it  is  pretended  that  ther  is  no 
speciall  tyme  oondeeeended  upon,  tbe  VMlvt- 
ment,  isopponed,  wherin  the,  yeires,  mrwittna^ 
and  dayes  are  particularlie  mentponted. 

3«  The  pretence  ia.  no  wayea  rekvant  tbat 
the  pannalla  came  from  bevond  aea,.  under  the 
command  of  a  su(>erior  offiqer,  nettfaier  deea  be 
l3rbell,  came  oiilie  in  these  termes  ;  for  firet»  it 
is  lybelled  atltemative  that  they  came  by  com- 
mission or  withont  it ;  and  altbo  they  hade  bein 
under  command,  that  can  no  wayes  warrnod 
them  tor  ryseiog  in  armes  against  their  native 
soveraigoe,  and  assialing  those  who  maotaine 
the  ffort  of  the  Baea  against  authority,  and 
wheraa  it  is  pretended  Uiat  if  they  bade  dis- 
obeyed their  superior  officer  they  might  have 
bein  in  haseard  of  their  lives,  it  is  aoswered^ 
first,  that  is  denyed  that  they  were  in  any  such 
haxeard,  but  e$io  they  bade,  tiiey  can  biaaie 
non  but  themselves  that  they  were  in  these  car- 
cuttistaaces. 

4.  Tbe  pretence  that  they  were  under  fiear 
and  hazeard  when  in  the  Ban  merits  no  answer, 
seing  their  gorag  there  and  coacarring  with 
those  who  maintained  it  againat  the  govcr- 
ment,  waa  in  itself  a  crime. 
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$•  TlMpMtaiee  w  niotl  frivoloas  tbal  the 
Ijbell  is  not  rekfSDt  unless  ane  act  of  hostility 
Wel«  lybelM,  for  the  lybell  is  opponed  that  thcv 
were  within  the  Baas,  bearing  annes  for  hold- 
ing of  it  out;  AndthocaseoffijI'Leodof  Asaint 
it  nowayes  paralel  with  this,  for  he  had  only 
oooTOcate  some  men  for  (:ansQningf  his  house 
and  defonding  himself  sgawst  the  earle  of  Sea* 
Ibrtb,  who  was  about >  to  execute,  legall  dilli* 
genee  against  him,  and  tberfor  the  lords  did 
most  juptly  sustaine  the  convocation  only  to  be 
a  deforcement,  unless  spedall  acts  of  hostility 
^were  oondesoended  upon,  but  the  3ass  was 
Mm,  and  is  still  maintained,,  against  his  majes- 
tiea  authorities  and  which  is  nottour% 

.  6.  Whereas  it  is  pretended  that  simple  pre* 
•ence  is  yet  less  relerant,  it  is  answered^  that  in 
this  circumstanciat  case  where  one  of  his  ma- 
jestieii  0orls  is  snrprysed  and  keeped  out,  sim- 
ple presence  is  unquestionablie  raevant,  espe- 
nialus  seinglher  is  ik>  rationall  occasion  con- 
descended upon  for  the  pannaUs  their  goeiog 
there,  so  it  is  unquestionabiie  clear  that  they 
were  assisting  and  aiding  captun  Midletoun  and 
othera,  who  were  in  armes,  raantauung  the  said 
Aurt  aa  said  Is. 

.  7.  As  to  what  is  pretended  agabst  the  rele- 
vanoie  of 'that  quahfication  of  the  lybell,  that 
Midletoun  and  Nicohnn  were  intereomuned, 
it  is  answered,  that  the  intefoomnning  is  only' 
oondesoended  upon  as  a  Ratification,  seing  the 
holding  out  of  the  fibrt  is  as  relevant  to  inforr 
treason,  hefor  they  were  intercomoned  as  ainoe, 
and  that  the  chaige  came  not  to  .their  know- 
ledge is  most  frivolous,  seing  the  heraulds  and 
trumpets  came  to  the  foot  of  the  rock  and 
sounded  their  trumpets,  and  did  give*  in  the 
eoppies  and  snromonds,  so  that  non  who  was 
then  in  the  ffort  oonld  be  ignorant,  but  the  in- 
tercomoning  was  maiaelie  designed  for  inter- 
pellittg  his  migesties  oyr  solgeds  from  re- 
eepting,  harbouring,  or  kee|Hng  correfepoodence 
with  the  pannalls,  and  thoaa  otbost  who  were 
in  rebellion  with  thein. 

And  wberas.  it  is  pretended  that  they  were 
under  the  command  of  their  superior  officer, 
and  so  could  not  give  obedience,  the  former 
answer  is  opponed,.  viz.  That  they  put  them- 
•elves  neidlesslie .  under  thti  necessity ;  S,  non 
csfif fa<,  that  any  other  did  oommand ;  And  3, 
BO  sojor  is  obleidged  to  obey  hia  superior  officer, 
if  he  be  commasHied  jto  commitle  ane  act  of  r^ 
lidlion,  and  if  he  doe  it  is  on  his  pemll,  and 
hothe  he  and  the  officer  that  conmiaD|ls  are 
lyeable. 

,  As  to  the  pretence  that  the  ohafge  k  null,  in 
sua  ffiurrasoeocemes  Wm.  Nioobon,  beoaaaethe 
eseeution  is  only  against  Uank  Nioolson,  with- 
out any  forther  desigaatioD  {  It  is  anawered, 
that  the  execution  ia  opponedt  wherein  he  is 
designed  blank  Nicolson  m  the  Baas,  whkh  is 
sufficient,  but  t$to  the  charge  were  wdl,  yet 
the  lybell  is  relevant,  altho  1m  hade  never  liein 
cbaiged,  and  the  pannall  cannot  .eewdescsiid 
on  any  other  of  that  domaBBetbatwaain  the 
Baasattnetyme;  whereaa  H  is  altetosd  that 
the  pauall  Uiddktoun  aad  PUotlam   4id 


give  obedienoe,iiecao»e  they  were  taken  witbiit 
some  few  dayea  after  they  were  charged;  it 
is  answered,  this  is  nowayes  *  relevant,  unless 
theiy  bad  aciwaliee come  and  surrendered  them- 
selves  to  some  perKin  in  authority  under  their 
majesties,  as  ane  sheriff  or  magistrat  of  ane 
bumi  royall,  and  thia  is  not  so  much  as  pre* 
tended. 

Wbersas  it  is  alleadged  for  Wetham,  thai 
it  is  denyed  that  he  was  bringing  intelligence ) 
it  is  answered,  that  this  is  only  condescended 
upon  aa  a  qualification,  and  appears  to  have 
bein  trnith,  Iwit  his  miyesties  advocat  will  not 
burden  himself  with  the  j  probation  therof,  the 
lybell  lieing  relevant  without  this  aggravation. 

As  to  the  alleadgeance  that  he  was  but  four- 
tein  years  of  age  att  the  Revolution,  and  that 
he  was.  the  earle  of  Dumbarton's  servant,  whe 
got  a  pass  for  himself  and  the.  pannall,  and  faja 
other  servants  to  goe  to  France,  it  is  answered, 
that  his  goeing  to  France  is  not  any  pairt  of 
the  lybell,  seeing  what  is  offered  to  be  proven 
against  fainiisttiat  he  was  in  oompanie  with 
the  other  rebells  who  were  in  armes  within 
.the  Bass,  and  that  he  is  not  coDtained  in  the 
conncills  ordour  roeritts  no  answere,  for.  that 
might  have  bein  occasioned  by  the  want  of  the 
true  information  of  the  matter  of  fact ;  but  it  ia 
believed  thathewas  not  there  att  the  time,  hot 
that  be  was  out  j^etting  intelligence  as  said  is, 
and  was.  taken  m  hia  return,, and  to  that  pre- 
tence that,  there  is  no  speciall  act  of  conspira- 
cie  condeaoended  upon,  the  advocat  make 
noe  farther  use  tberor  but  as  ane  qualification, 
^nd.certainly  noe  person  is  guilty  of  perduel- 
lion,  but  is  also  guilty  of  conspiracie. 

6.  That  they  were  goeing  back  to  the  Baas, 
is  lykewayes  onl^  insert  in  the  lybell  as  a  qua- 
ficatxm,  end  which  has  bein  evidently  true  in 
matter  of  fact,  aeinir  they  were  taken  and  ap- 
prehended about  Whitkirk,  when  they  wen 
travellinff  under  night  • 
•  .  9.  l^eras  it  is.  pretended  that  Midletoun 
was  borne  in  Flanders ;  and  tberfor  he  is  none 
of  their  nuyesties  subjcNsta,  and  owetb  them  nue 
alleadgeance,  and  ao  cannott  be  guilty  of.  per* 
duelUon ;  it  ia  answered,  it  ia  acknowledged  te 
be  the  opinion  of  all  lawiera,  that  treason  can 
only  be  committed  by  subiects,  but  hese  the 
pannall  is  presumed  to  be  such,  ffor  first  h|s  pa- 
rsnta  wer  home  in  this  kingdome,  and  he  himaeif 
has  a  Soota  name,  and  his  mother-in-lawe  doce 
atill  live  at  Fakirk,.  and  tberfor  he  is  presumed 
10  have  bein  borne  himaeif  within  the  kingdom  ; 
but,  S-  fle  was  found  in  rebellion  within  the 
kingdome  with  sev«rall  others  who  wereScotn- 
mcn  ;  jsnd  3.  There  can  be  no  instance  given 
that  ever  the  king's  advocat  was. putt  to  prove 
that  npenon  of  a  Soots  sirename  taken  m  re- 
bellion within  the  kingdome  waa  ane  bom  sob- 
ject:  4.  Albeit  it  were  proven  that  he  were 
a  ffi>rsigner,  yet  havemg  come  to  the  kingdome 
|o  assist  the  suljects  sgainst  their  native  aove» 
migaey  he  is  therby  airt  and  pairt  of  their 
crime. 

Wheretf  it  is  naetended  for  Wetham  and 
NiooboDfthai  altbsigh  they  ha^n  bu.  Bii- 
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•ItMrhfn;  H  k  ini wtwlt  pvmm,  ikU 
tiM  natler  of  fiuA  it  doijad  Itt  bc«|r  «•>»■* 
•iotts-;  bol,  (M.  £it«  it  irara  tnM»  yicl  il  it  ■• 

•4  &rigimef  Mid  ilmwAr  m  Mill  kooad  to  ^ivt 
alleadgfeance,  cspeeialliewhao  finuid  witkin  Hie 
laafdome ;  Mid  3.  Tbay  won  aiit  rad  faiit 
liy  oMieoifiitf  M  Hid  m. 

Whmtm  S  [b]  pretoadad  HmH  il  war  be 
eC  deogewe  oomef noMe  if  Ike  ptwielh  ke 
eeeteneed.  Mid  undeq^oe  Ike  painee  lykBiied, 
aainglke  Fieaok  reftuget  wko  weraia  kit  om* 
jeiliM  fervioey  loiiie  m  wkaaa  are  takaii«  iMiy 
aaflkr  upoa  tkia  aaeoant ;  il  m  aoawtrad^  tkal 
Ike paaaalls art  nowayes coaegiiad  IkwaiUit 


aC  tM  aola  ei 


mnjafriw  oHyr  indeMaine^  or  ordour  Ike  ex> 
of  toe  Mnteaoe  aa  aooordt,  knt  tiua 


foniidi  Ikem  witk  no  l«ndl  definea^  aiid 
itM  pralaided  tkal  in  Ike  lale  dHM 

roMi  wko  was  taken  fKiMNMr  did 
tkeir beiof  in araMt ;  Jtia«iP 
~,  Ikal  Ike  oonlrair  m  too  wall  knovivn, 
_  die  doke  of  Hamilton,  Ike  maraoti  of 
MoalrpM,  Ike  earle  of  Hollaad,  kvd  Capdl, 
and  ■ereral  elkar  aabjeetief  Ikebartnakaad 
qualitie,  were  encnle  apoa  ao  etbcr  aaoaaal, 
Ml  tkal  Ikey  kade  keittin  anaea. 

Aad  wheras  il  it  pteteaded,  tkal  aon  of  tkeea 
lakea  at  Cmndale  were  brotigkl  to  a  IryaO  ; 
it  it  anawered,  tkal  firti  Ikey  were  m 


abiie  in  rebenion,  and  nnnT  wko  weiein 
aill  tkal  ly  me  are  fufanltoa  upon  Ikal  aoeoaat, 
at  particiilarlie  Ike  eerie  of  DumfermKne,  tit- 
aoomef  Dandie;  viwegnlof  Frtndrmiffbl,  Ihe 
laird  of  Plttcur,  and  Bi4ny  otkert ;  and  if  aee 
pertoa  did  lote  Uidr  life  apon  the  fomid  ac- 
caanl*  it  a  bat  aUenariie  Ike  effect  of  tkcir  nn- 
jeHKt  elemeaeie  and  boonty,  in  fotpeel  wiMiaf 
Ikedefenoetoiigbt  to  be  lapcUcd,  aial  tke  paO' 
BaHt  onght  to  pda  to  Ike  kaowMge  of  Ike  in- 


mt  Pelfwk  HfMie  danlyet,  tkal  tka  dtlaaeat 
ioaaoaed,  wkiok  ttaadielerani  ntlwitkttoad 
lag  of  Ike  red|Te,  and  doetk  lallia  aatwere  aH 
Ikdl  ianowalltand,  oalvkewiQ  takenoliee 
of  aaiae  few  naifiedara  nir  Ike  ferder  dcar- 
laff  of  Ike  de^pncet,  and  feel,  wkeraiil  it  al- 
lodged,  tkal  Ike  partionlar  tyme  it  oondetetad- 
ad  apoa,  tke  lybell  it  opooatd,  wkiok  albeit  il 
atadetetadi  opon  monetat  and  yeiret,  yet  aa* 
ng  Ike  lybell  taket  in  all  the  yeirat,  wilhoat 
eoadcteendiag  upon  a  parlicniar  lyme  wkMi  il 
leatteadged  tke  crimet  were  commitled,  it  ia 
aH  one  at  if  il  kade  bem  ly  belled,  tkal  Ike  erima 
waa  eoantftted  oa  one  or  otker  of  tketeyeira% 
and  tnek  a  gcaerall  iadietaiaat  caa  aefir  ka 


«;  Wkereat  it  it  aHeadged,  Ikal  tke  lykell 
■MBliQaa  Ike criaiet aa  aaralell  tolkoiaamK 
iMaed  in  tke  aota  of  parnaaitat  eoodeteaadad 
apon:  h  ia  answered,  tke  acta  are  oppaaed» 
iad  Ike  iadytment  keiw  eonptied  muh  tke 
aMi^  ik  wiU  ofpearikil  teaMaaa  it  islybeHad 


0.  WkMaakitaBeedgedikattkal^Ml  m 

Mtowmifa  Ikal  tka  pamnit  eMicr  witk  «r 

^^•^■^^^  ^^^^^^^^^^fi^^    - ■  •«   •    ^^^ 

aiPtrtd,  tkal  tlheil  tke  lybell  kcar  that  ika  |Ma- 
aant  eame  ofer,  oy  or  wimoac  caaMMtMaa^ 
frttttke  laiekingJaiaca,  yetthelyWIkeate 
Ikal  tke  pMiaaUt  eame  oaidflr  oeoantad  of  cal* 
leaeU  Orakame,  or  toata  otkerfenooetfeMa 
DoaUriK,  it  it  aafieieal  to  fikerMe  Ike  iitnaailt 
fertrattnae  Ikal  Ikey  eamanaderctat— aid  of 
aaaeiior  oAeera  wkota  ooawntadt  tkiqr  were 
okltidgtd  toekay,  aadwUekkylkalMra  mA 
prtctice  of  all  aatioaa  daet  likerat  amenta  in 
ikat  ciapaaittotKa  fteai  apeniikmeal  dewato 
10,  and  Ike  paanallt wcfaatileke  Mabned 
Ikey  wcta  toabtttra  ia  Ike  FvmmIi 
leagkafeva  Ike  Rarolatieny  eto^  aa  la 
Watkaat,  wko  weal  ofor  witk- kit  HMtter  tiaoa 
tkal  IjFBta,  wko  katiag  qoiti  kit  natife  eoan* 
trie  aagkt  tawfaHie  iMot  oa  at  a  aojor  of  fer^ 
la«M ;  to  Ikal  aeitkor  Ikeir  eomting  oreraor 
geeiag  aato  tke  Beat,  kcing  Mill  aader  oaai* 
mead  at  taid  it,  oould  nMke  Ikem  lyeaUe  fer 
any  crime,  ferr  lett  treaton,  neitberlke  etn* 
ourrcing  to  Ike  kdlding  ont  of  tke  Batt,  Ikey 
beiiig  Mill  under  eeminand ;  and  fee  to  tka  in* 
Haaeeiate  etae  of  Attial,  Ike  partlall  koUa 
efeaetliein  Ikit  ette,  and  Ike  panadltaie  iaa 
meek  OMira  fafoanUe  cate,  aeing  Atrial  waa 
Ikere  at  k«  owen  Mberlie,  wkick  Ibe  difaalut 
werp  aet« 

Wkereat  it  it  aUcadgcd ;  tkal  tingle  pre- 
ataet  ia  tkii  circnaittaiitial  caite  is  soffieieal 
in  keeping  ont  any  ef  the  khig's  fforta,  tein|[ 
there  wat  no  vationall  accoont  of  their  goebiff 
there ;  it  itanawartd,  tkal  naked  pretence  wiili 
aa  eaimie,  wat  aever  tottuaed  to  inferr  a 
crime,  for,  if  Ikat  were  tuataiutJ,  tkcn  all  per- 
eont  preteat,  wkilker  eaimtet  or  Mndt,  might 
ke  gmlly  of  ireatoa,  aad  Ike  aoeooAt  of  ika 
ooaung  otar  ia  meatioaed  ia  tke  in* 
laelfe,  tnal  Ikey  eame  fttna  Duakirk. 
rrtmiMad^  aad  it  it  a  verie  raliotoaJi 
aooaant  Ikat  Ikey  kakoared  to  oobm  oier  wkea 
Ikey  were  commanded. 

Wkereatil  it  alMged,  Ikat  Ike  diargefer 
nodering  tke  Bam  wat  toffidently  made 
known  to  the  pannallt,  il  it  ahtolotly  deoycd, 
tkal  iketMMeHBe  to  tkeir  knowledge,  fer  the 
eseeatiea  fctartt  oaly  Ikal  il  wat  only  putt  at 
a  kackati  aad  tke  okarge  honf  aoade  a  prin* 
cipali  gTMvd  of  tke  indytmenl,  if  that  wat  not 
valid  Ike  indytmenl  matt  fell,  etpedallie  aa  to 
Niooltoaa,  it  keiag  kiank  at  to  kit  Chrislian 
aama,  aad  data  aol  kear  Ikal  ke  wat  in  Ike 
Bam ;  km  wkilker  Ikey  were  lawftillie  okargad 
or  not,  Ike  iialjtmtat  etaaei  be  tattained,  aa 
tolhediftadtit>  teiag  ikey  were  notbicipa- 
eily;  ia  Ike  citcuaittaacet  tkey  weiaiatogtve 


and  aa  aaaa  aa  Ikejr  gelt  opportanlly  tkey 
eaam  aat,  aad  it  wat  not  neoetnrielerlkcm 
to  render  Ikamtekw  to  a  nayitlrat,  Ikere  kcaag 
'i  ekaiga  to  Ike  lellere,  bat  it  wta 
Ikat  iGef  caaa  okt|  mi  wkek  ikey 


ttl] 
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md  not  vtaitKm%  mm 

^ilnrfaMoeMi  Ml  of  lioitniiy  in  theowuiliias 

\nmratit  is all«M|g«d»  thaft  it  i» ool iieoaM»» 

for  their  maietties  aii?ocat  tasme  that  Midlt- 

timDiitts.abQnMaiil9eolo£Uyt  natioB  ;  h  is 

awwsfed^  thsl  slbdt»  when  SeolnMn  ^swIHag 

witfiiii  the  kisgdom  should  ryM  in  srsMs  or  ws 

snjrsdof  rtboUiony  Iberisnos  noid  Is  grsTs^ 

thnttbey  srt  borne  sul^eots,  beosnss  the  pie* 

■uniition  Ijpes  sgainst  Uiem  ^  hnft  when  pM^ 

ssnsi  comsiog  from  sbrssd,  <npfcisilis  wmnok 

thej  have  been  a  lour  tyoe  sbvosdy  Ihe  |m»- 

flumpidon  lyes  then  nr  them  that  thev  are 

ffiwtaigoen  homey  and  therfbr  ngKlord  amoat 

must  pfore  that  diey  sue  snbjeels,  and  it  is 

not  enoofh  thst  the  aaid  Jarnea  Midletonn'a 

naraots  were  hone  in  8oortand.|  and  thathe 

nimaelfe  is  of  a  Sooti  name,  for  olbeit  hie 

perents  hade  bein  home,  in  Seodand,  yet  he 

himselie  might  be  borne  abroad,,  m  tnwiinhe 

was,  and  tliere  are  many  of  Seoli  nameay  thai 

aie  fTonaigners  borne ;  and  if  need  bcis,  it  b 

poaitively  ofiened  to  be  pwmn,  that  he  is  s 

Flandrian  home.  Wheremit  issllsnik(ed:thal. 

the  eaid  Jaroes  Midletoune  and  the  otfinr.pen* 

nalle  theire  coniein|p  to  Ibe  1rinytomii»  and 

joyning  with  rebdla  in  annea  agamit-tbe  fg^ 

Temment,  isairt  andfuurtofthe  crimn;  itia 

aaewered,  that  they  oannot  be  |nrinc^lia  lyea* 

ble  tir  the  reaaons  ferMuds,  neither  can.  thay 

he  lyeable  as.airt  and  pairtwbiob.  can  be  noe 

farmer  extended,  but  only  to  eomidev  tbem  aa 

liBrraigners  and  strangers,  and  be  noe>  more 

found  guilty  of  aiitandpairttO'inftnrlMmon 

then  ifnative  Frenehmen  or  other  fibrraimn^ 

hade  come  orer  to  the  aaaistsnce  of  the  Bass^ 

in  wfaieh  cam  the  oould  onlT.ha)rabein  treated 

as  pnaoners  of  war    wnen  apprahended ; 

wteeaaitia  aUeedgBd,tfaatdie  pannalla  beisff. 

Bidijf  eta  sA.oryne,  am  as.oblfliaed  tsyre  aH 

lendgeanoe,  it  js  anawerad,  that  tne  former  de* 

lenoeastothatis  opponed,  end  tfaedelendera 

especiallie  Midfeftonn  and  Nioolaon  haseing 

mm  ahraad  belbro  the  warrbsoipe  out,  and 

Sciny  notuallie  in  the  Frmoh  semeoi  they 

hnteng qoitte  ell  their  internet  in  thislcing^ 

dome,  and  taken  np  their  reaidenoe  eiswliera, 

they  were  noe  fMer  tyed  to  aUeadgeaaoeto 

that  ptinee  where  they  were  borne,  as  wss 

plead  inteesseofthelssehopoffianmi* 

Andwberam  it  is  alleadged,  that  in  the  lata 
omll  waneamany  permneaofqualite  snfisred  ; 
Itis  answered,  that  they  did  notsoror  properiie 
ler  befaifr  taken  in  armes,  but  as  hamag-  dsne 
other  seta  against  thegOTernment  for  the  tjmm. 
Nizt  wfaatenrer  may  be  aUeadged<  ae  to  cUef 
coaamandem,  who  am  their  owen-  maalara  and 
ntt  freedome,  there  can  nererbe  an^instanor 
y^rcn,  in  the  earn  of  single  esnldiflmy  or  otWer 
mfinior  pcraonM  under  command,  and  that 
ever  they  were  conTeened  for  trsamne  or  auf- 
ftred  a  capitall  punishment  nnen  that  neeennt ; 
nnd  albeit  the  Tiaoonnt  of  Dmidie,  my  lord 
Domftrmlinei  and  othsw  were  foiftinit,  yet  al^ 
them  were  chciff  eommandrw;  But  non  of 
th«  eouMNm under  thom,Qrwho  were  taken 
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at  Cmmdale^  were  aitfier  iforftult,  or  made 
suftgeet  tomqr  punishment,  but  weresett  at  li« 
beiie,  upon  findbg  of  caution  to  secure,  the 
peeee,  end  which  was  the  practice  of  old,  bn 
the  kralcile,  wherin  the  cam  of  the  unjust  wars 
of  the  king  of  Syria  against  the  IsraelitSb 
themmie  of  the  Mng  of  Syria  having  AUen  in 
the  hands  of  the  Ismeteits,  the  king  of  Is- 
rael basing  eriBuiredatttfae  prophet  Eliaha,  if  he 
aheuld  snnle  tMn,  the  prophet's  answer  wm%  ' 
Then  ehell  netaante  them,  wilt  thousnutetbose 
whom  Ihou  hantakan  with  thy  sword  andtby 
bow ;  Sett  bread  and  water  before  them,  and 
let  iham  eat  and  dnok,  and  goe  to  their 
master.  And  if  the  defendem  sbidl  be  other 
way  estreated  then  prisoners  of  wair,  it  might 
be  of  rerie  dangerous  eofassqusnoe,  and  mis 
being  a  militarieaflhir,  it  is  proper  to  be  deter- 


mined b¥  tbe-rnfcaand  oustouies  of  warr,  and- 
theiibrtbe  defenders  humUie  desyrethst  thu 
ioids  of  jnstiGHtfie  wenM  ba  pleased  to  re* 
present  the  whole  cam  m  it  now  stands  tohin 
saosd  mueitie,  whn  knowm  eiactiie  weell 
them  adUras,  that  his  msjestie  may  dedara 
hie  revall  plmenre,  whither,  the  defbklen 
ahonUnn treated  m  pnsonem  of  ware,  and  in 
the  meanly  me  te  delay  ainie  finder  piuoadure 
in  this  preoem  till  the  long's  plessure  beknown. 

Blr.  ,Mn  JWmfealiesdgm  Ibr  Mr.  HMham, 
thatha  belBg  stiUnunorTheis  net  obMdged  to 
aaswara  to  any  crhne,  by  which  ItO  may  either 
lose  life  or  limb,  sa  ia  most  clear  by  the  nmet 
ancient  of  our  hkwmreeorded  in  the  majestfe, 
booh  9,  eap«  4ft,  parag.  11,  if  any  minor  Is 
chaBangud  of  feUonie  ead  be  withm  age,  he 
shall  not  be  oem^eHed  to  answer  themnent, 
but  when  he  is  nugor  he  shall  answer,  nmeh^ 
lemondu  he  to  he  ohhMdged  to  delbnd  ina 
crimhMl  puianite,  *  ubi«  colera  jfirvslle  pe- 

*  teatdieeie,  veil  taoere  quod  deoere  potest** 
As  our  csnntrieman  M^ILeniie  hm  observed, 
and  since  by  te  late  act  of  peiliamentt  act 
90,  pail,  ist  Gharlm  3.  minore  withm  ebiean 
are  not  pmiidiable  with  death,  even  ftr  cuiie* 
ing  or  neatm^  of  prsntsi  wbteh  is  sne  at* 
troeiouS'  homd  mime  ]dsinlie  against  tfan 
light  and  lawn  of  nature,  fbrr  lem  ought  thi^ 
Iw  sueh  crimm  sa  are  'm  a^cihns  juris*  and 
unqnestionaUe  hy  the'lenrnedest  doeien ;  end 
wiwhaveaneeamellend  rale  in  Imre,  Leg»  106, 
Di^.f  dsrign&t  jnriir '  fnhinumnibua  pon»- 

•  libusjudiailset  stall  eiimpradMtim  aneoari- 
tur,'  ltislhrderalleadgedfhrllr.Wetham,thav 
hebeing  ana  BnglMhman  borne,  his  cireum* 
slancm  doe  pimd*  aos  cKempdon  fiiem  the- 
crinwfhr  wMch  he  is  indyted,  m  raspeot'beth' 
the  natnreof  the  crime  and  the  probaneni  and' 

Gniabmentyr'ofinBDfl^anddimn  fkum  the 
ire  of  Sootland. 


^m^im\^ 


«Thksheohlbe  '  ubl4sakvnjvreniirnoteit 
<  dioere  vel  taeere^ued ei  noccre  Pttett**     It^ 
oeoure  in  Mackennie^s  Criminals^  Fart.  1,  tit^ 
1,  S4  5. 

t  Thit  should  b^Dlg.  Itibi  50,  Hr.  ir,  tof : 


. ' 
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My  Lord  Advocat  tripKet,  to  the  wtumtn 
and  duply e«,  the  iodytment  sad  replyM  »•  op- 
pooed,  end  u  to  the  iodytrntnt  oet  being  spe- 
cial eod  perticolar,  ■•  to  the  tyipe,  day,  aiid 
iDooetb,  H  ifl  aotwmd^  tet  the  crimee  dmrged 
doe  iiD|Xirt  a  tract  of  tyme,  some  of  the  pan- 
nails  beioff  lenger  and  ahortar  tyme  is  their 
rebeOion,  hot  the  lybell  hath  definit  limita,  aod 
ft  does  Dot  appear  that  the  pannalla  aie  pre- 
jodged  of  any  defence  oompetent  by  the  hi- 
'  titode  contained  in  theindytnmt,  in  which  case 
the  penewer  would  hate  condescended  more 


8.  The  crime  solisomed  upon  are  thesame 
with  thes^  condemned  by  the  act  of  parliament' 
lybelled  on. 

3.  The  indytment  beares  the  mainer  of  the 
pannalla  their  oomeinff  to  the  Bass,  because  it 
was  so  formed  upon  their  own  confession  be- 
fore the  councill,  but  it  is  not  lybelled,  that 
they  came  either  by  command  or  commission, 
but  expiessUe  that  they  came  by  or  withoot 
eonumision,  and  only  under  command  of  Gra- 
faamci  which  is  tte  aggravation,  and  nee  ex- 
tenuation, tliat  t^y  came  in  a  formed  com- 
nanie  to  invade  then*  own  conntrie,  and  aaaistTe- 
lella  against  their  king  and  ooremlgne,  and 
tho'  they  bade  come  by  oommand  as  is  not  fy- 
bdled,  yet  it  hade  becfta  noe  defence,  since  noe 
oomntaadi  e^ceiallie  of  a  flbrnugne  prince, 
can  defend  in  thecaseof  treason  ;  and  if  the 
defenders  logick  were  frood,  a  regement  of 
Scotsmen,  invadibg  thciir  native  couatne  by 
command  of  tlie  French  lune,  shoold  be  free 
of  treason  or  rebellion,  whiwi  is 


in  such  a  case  is  there  the  least  distinction  be- 
twixt commander  and  so^or,  all  these  pretences 
Mng  groundless  in  the  case  of  ireasone. 

4.  iSmple  presence  as  lybelied,  though  it  be 
not  soUie,  b  yet  rdevant  in  that  ciicumstantial 
esse;  where  a  compaaie  of  men  posesaes  them- 
selves of  a  ffort  and  hoMs  it  out  against  the 
government,  and  some  joyne  and  abyde  with 
them,  and  give  noe  account  for  wliat  eb  they 
came  there,  and  if  simple  presence  hi  this  caioe 
should  not  be  sustained,  it  might  happOn  that 
the  haill  rebdls  might  escape,  becanse  they 
might  be  seen  and  discovend,  over  the  walk, 
and  yet  not  one  of  them  seb  in  armeai  but  the 
peraewer  is  not  straitned  in  this  point 

5.  The  indytment  lybells  the  chafge  and 
iotercomoning  only  as  ane  aggravation,  for 
though  noe  such  charge  hade  &in  given,  the 
keepers  out  of  the  Bass  are  nottorious  rdiells, 
who  have  shewed  their  hostility  agaiaat  their 
king  and  oountrie,  both  by  holding  out  the 
ffort  forcflilie,  and  hv  many  other  nottour  actSi 
and  when  nMla  do  either  take  a  ifort»  or  ap- 
pear in  the  feilds  in  armcs,  the  chargeing  them 
to  render  or  lay  down  is  only  ane  act  of  nvour, 
and  the  intrroomuning  enabewing  is  only  to 
putttheleidgcainsMls/ifr;  fatal  the  holding 
oat  of  "the  ffbrt  bjr  amips,  is  rebellion,  and  the 
jqiniog  with  such  rebells  m  armes,  are  guilty 
thereof;  but  besyds,  and  for  superabun&nce, 
the  chaige  against  Micoisoneaiid  aU  of  them, 
is  lawfully  bccauae  thengh  it  hear  not  his  lint 
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nam^  it  designra  him  Niftuhswia  in  the  Bsv, 
and  with  the  rehdis  there,  audi  noe  other  {ii- 
eolssn  is  candeacsnded  on,  en4  iIm  Ibnaid  ^- 
signation  of  all  of  them^  ia  prf  iniawl  imuMfi- 
atoly  to  their  names. 

6.  That  Jltdleloun,  or  any  of  tbeai,  are  oat 
Scotsmen,  is  not  incumbent  to  tiw  peraewer  id 
prove ;  the  parsewar grants  thnttt  ia  a neoci- 
sarie  quality  m  the  crime  of  trcneoae,  thai  the 
persone  accused  be  aitlier  maturA  ami  Jmre  sai- 
ditus,  but  since  Midlcloun  and  aR  othcrv,  laea 
be  jmsttmed  to  be  haveiag  all  the  nppenraaa 
of  Scotsmen,  and  being  found  in  oomimnae  vak 
Scots  rebells,  holding  out  trensoodme  a  ftrt 
within  the  kingdome,  and  that  be  cam  frow 
abroad  signifies  nothing,  since  the  rest  of  dv 
companie,  that  came  with  him,  cnoae  lyke- 
wayes  from  ahraad,  and  yet  are  nodoabtedlie 
Scotsman,'  so  that  -hb  comeing  fmn  abroad, 
in  thb  manner,  doeth  raither  iwesuMt  liim  i» 
be  a  Scotsman,  aeing  Scotamen  and  dqq  cbt 
seem  to  have  entered  in  that  conapivncie. 

But  7,  tho  he  were  a  stranger  all  over,  yet 
joing  with  Scotsmen  in  their  treason  or  relMJ- 
lion,  he  baortaadpait  of  treason,  end  it  were 
ane  absuiditie  annesid  of,  to  affinne  that  a 
stnager  joining  with  nnatural  traitors  io  takt 
away  the  life  of  their  prince,  ahooM  not  be 
gnihy  of  treaaen,  and  for  what  ia  otycteri,  thsi 
if  he  were  principall  actor  he  wnnid  not  be  a 
traitor,  ergo  he  cannot  he  atrt  and  pairt.  It  ii 
a  noa  seyaiftir,  for  even,  a  woman  nsiiislimL  a 
man  lathe  rapt  of  a  virgine,  wonld  he  airt  and 
pairt  of  the  lapt,. and  a  spado  a— *^^iT*p  in  the 
cnnse  of  aduherie  would  be  airt  aod  paiit  ^ 
the  aduherie,  ahho  both  nncapable  to  be  prin- 
cipal actors. 

8.  To  affirme  that  a  conntrienDunn  residiBf 
elsewhere,  for  never  m>  lon^,  weara  out  tfat 
character  of  hbonginaH,  or  Iihemin  bin  lies 
hb  alleadgaacB,  bagainat  reaaon,  end  the 
opinion  of  all  lawiers,  nor  b  the  '■■^unre  of  the 
pleading  to  the  contrab,  by  peteteBil  cboreb* 
men,  worth  the  notioeing,  and  as  Ihr  We^ms. 
tho  ane  Engtishman,  yet  he  k  n  jmsC 
which  as  to  both  privitodgea  and 


founds  the  two  kingdomes,  and  heayJea  he  bs 
rebcU  here,  agunst  hb  natarall  prince. 

9.  As  to  the  late  civill  werea,  b 
that  none  were  dematned  aa  tnStUtn^ 
and  in  Moumonth'ainvaaian,  iti 
knowen,  hoa  privet  souMiers 
and  he  b  ill  read  in  the  wi 
house  of  Lancaster  and  York,  thai  bntfi  ast 
fennd  hundreds  of  privnt  aouldifln  hnogedea 
bothsydea. 

la.  As  to  the  mstance  of  the  Sjimm,  it 
seeoaa  the  defender  fbfgott  tlwt  that  compaab 
was  a  companie  of  puce  fbcndgncn,  for  any 
thing  that  appirirs 

It.  As  for  the  mreBsntstien  to  the  king, 
craved,  the  lords  will  noe  doubt  doe  to  that  ss 
they  shaU  ace  cause,  but  lor  the  eonaeqnenccs 
that  thb  insianee  of  justice  amy  import,  ther 
will  oortabdy  be  of  advantsteto  the  goiern'- 
meni,  bat  cannott  break  the  least  laensnre  of 
wan^  ffor  besyds  that  it  may 
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tonll  eouniriemoi,  wberof  we  hare  too^  maiiy 
ilmxul,  from  iovmdisic^  their  oountrie ;  it  may 
also  be  of  singdlar  influenoe  to  reduce  tbe  Bass ; 
and  aa  to  the  m^vti  abroad,  tbe  rulea  are  better 
laid  dowDy  and  more  certaioly  observed,  on 
both  tyds,  then  that  tbe  caae  of  tbe  paunalls, 
which  is  eyerie  way  specially  should  make  the 
least  alteratioD ;  and  in  effect,  bou  fair  and  just 
aoe?er  a  ware  may  be,  yet  traitors,  ns  well  as 
•pyes,  are  knowen  to  be  excepted  on  both  sydes, 
and  Iiow  this  exception  may  be  less,  or  more, 
obserred  in  tbe  clemencie  or  politick  of  the 
king's  and  princes,  on  both  syos,  it  conceroes 
not  this  tryeall  and  justice. 

12.  For  what  is  objected  out  of  tbe  Miyestie, 
it  deserres  noe  answere,  being  absoleft  and  in 
effect  Gontrair  to  tbe  knowen  law  of  all  tlie 
worled,  where  minors  are  judged  doli  capaca  as 
to  crimes  speciallie  attrocious,  crimes  such  as 
treason,  in  the  first  place,  and  though  by  our 
act  of  parliament  a  minor  committing  a  crime 
tinder  16  yeirs  of  age  be  sometyme  excused  a 
panA  otdinariA^  yet  it  sif^nifies  nothing  in  this 
caice,  besides  the  Majestic  spcftbs  of  ffellonie 
and  not  of  treason ;  and  the  fiellonie  aopears  to 
be  some  feiidall  deiinqaencie  against  toe  supe- 
rior, or  ela  the  author  ita  lyke  bade  not  been 
soe  fan*  out  of  purpose. 

As  to  Wetbam's  youth,  and  being  ane  Eng- 
lishman, it  is  allreadie  answered,  and  therfor  it 
is  cra?ed  that  the  pannalls  may  pass  to  the 
knowledgeof  ane  inqueist. 

The  Lords  oontinow  this  trvoall  till  the 
twentie  first  instant  ^t  one  a  decK  in  the  after* 
noon,  and  ordaines  the  pannalls  to  be  caryed 
back  to  prison,  and  tbe  witnesses  and  aawsers 
to  attend  ilk  pecsone  under  tbe  peine  or  800 
nerks. 

fiOrmarie  31, 1694. 

My  Lord  Adrocat  declares  be  insists  at  this 
dvet  against  John  Trotter  and  Alexander 
M*Cleish  for  the  crimes  lybelled  against  them, 
and  cravea  mterloeutor  upon  that  pairt  of  the 
lybell. 

IirmOiOcirroR; 

The  lords  commissipners  of  justiciary  bare- 
ing  oonsidered  that  part  of  the  indytmeot 
ai^unst  John  Trotter  and  Alej^ander  M'Cteish 
the  pannalls,  they  find  the  same  relerant  as  it  is 
lybelled  against  them,  to  inferr  the  crime  and 
puna  i»f  treason,  aiid  remitts  the  same  to  Uie 
knowledge  of  the  assyse. 

iSis  &i6fcri^ar,    UAVuf  Pome,  I.  P.  P.  C. 

My  lord  adrooat  craTed  the  lords  inteilo- 
iiuitor  opon  John  Trotter  and  Alezandcr 
]n<Cleish*s  confessiona  emitted  npon  the  nyn- 
4einth  instant  in  their  brdsbips  presence  and 
befbrt  the  whole  assyse  in  face  of  court ;  whi- 
ther tbe  same  be  a  jiidiciall  and  probattve  oon- 
leasion  |w  nott. 

The  lofjls  finds  the  fbrsaids  conftssions  swa 
cmmitted  before  ibem  and  tbe  assyse  tp  be 
both  jpdicial  and  probative. 

Sic  Sub9en^iturt  David  Home,  I.  P.  D.  C. 
VOL.  MIL 
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Patrick  MOan,  late  baily  of  jre  Caanogat. 

Jamea  Edmodstooa,  merchant  in  Bdinburgh. 

Robert  Hepbume,  of  Bearlbord. 

William  Somerr^l,  wrigbt  in  Edinburgh, 

Qaoige  Yorkatouny  goldamitb,  there. 

Sir  Aindrew  Murray,  of  Marrayahail. 

James  Cleiland,  younger,  meiohant  in  Edin- 
bargh. 

David  Cathcart,  of  Oleadosk. 

Alexander  Th^oMon  Deacon,  conreener, 
there. 

Thomas  Yonng,  late  hailzie  of  Edinburgh. 

Thomas  Younff)  merchant  in  Edinhurgn. 

Thomaa  Uamiltoon,  masson,  theve« 

John  FergusBon,  tanner,  there. 

Oeofge  Dalgleish,  lorimer,  there. 

John  Lindsay,  merchant,  there. 

The  Assyse  lawfutlic  sn^orne,  no  objection  of 
tbe  law  in  ye  contrair. 

My  lord  adrocai  for  probation  adduced  tb^ 
witness^  after  df  poneing,  viz. 

Jama  Dongki^  vintuier  in  Edinbuigb,  aged 
threttie  eight  yeires,  maried  pocged  and  sworpe^ 
depones,  that  the  three  acoampts  marked  by 
my  lord  Croeerig  as  pracaaes  or  tbe  court,  ara 
the  deponeota  band  write,  and  two  of  them 
aufaacrired  by  bimi  .and  that  be  bought  the 
trees  with  tbe  butter  aud  cheese  mentioqed  in 
tbe  acoompt  of  fiyre  and  ff  ftie  pwid,  att  the 
pannall  John  Trocter*s  duection  in  the  moneth 
of  Aprill  last  past,  and  that  the  pannall  garo 
tbe  deponent  the  money  for  paying  therof :  that 
after  the  boat  was  taken  at  Aberikuir,  the  pan<i 
nail  John  Trotter  told  the  deponent  that  tbe 
twelre  treea  or  barrella  that  were  bought,  were 
designed  to  be  sent  into  the  Bass  with  beer  or 
ale«  that  the  said  pannall  aent  the  deponent  to 
Cockennie  to  NormondBlaokaddery  younger,  in 
ajsmmer  169i;  when  the  English  ship  was  at 
the  Bass,  to  see  if  there  waa  a  boat  come  there 
to  take  away  tbe  tbinga  that  were  sent  there, 
which  Norinood  told  there  was,  and  that  the 
things  were  gone,  and  depones  he  beard  the 
things  that  were  mwntioAed  to  be  gone,  were 
cb^oe,  butter,  and  hiscatt,  that  Jwn  Trotter 
payed  the  deponent's  horse  byre  when  he  went  . 
|o  Cockennie,  depones  John  Trotter  baa  been 
freqnentlie  in  tbe  deponent'a  bouse,  and  hea 
aein  him  drink  king  Jameses  health,  when  it 
was  begnneto  him  by  others,  and  hes  seen 
Wetham,  one  of  the  pannaUa,  in  tbe  deponent'a 
benae,.  with  Trotter,  who  passed  under  the 
name  of  Grein  a  cady  m  Lcosliee  regement^ 
and  deponea  that  John  Trotter  did  not  tell  the 
deponent,  that  the  butter  or  cheese  that  be 
bought  at  his  direction  was  to  be  sent  or  de«  ^ 
pigi^  for  the  Base,  att  that  ^me  or  any  other 
tyme,  emtm  tcientuB  patet;  and  this  is  tbq 
trneth,  as  he  shall  anawer  to  God. 

Sic  SHbtcribUur^    .  J.  Dqwolass. 

NorpumdBiackadder,Ywmg^rf  in  Cockennie, 
aged  20  yeires,  married,  purgec),  and  sworoe, 
depones,  that  iq  tba  yeire  169S,  there  came  to 
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ft-  dock  fttt  night ;  ilepones  Robert  Sperin  told 
the  depooent  that  die  pannaQ  Alesaoder 
MKllkaA  told  him  that  these  tvo  men  were 
goeisg  into  the  Ba«,  aod  that  when  they,  came 
to  the  Baaa,  one  oflhc  two  men  wbislecl,  and 
the  other  called  a  Hadcett !  a  Hackett !  aod 
the  Bass  answered  them,  and  landed  the  two 
men  at  the  Baaa,  and  they  gare  the  deponent 
and  the  other  aeamen  a  gnmie ;  depones  when 
they  came  ashoare  the  pannall  Alexuider 
H'CleiBh,  dianged  their  gnmie,  and  gave  eTcrie 
one  of  them  f^ve  sbiUiogs ;  depones  that  when 
thedeponent  went  in  with  the  letter  to  thtt  Bass, 
the  pumall,  Aletander  M^CIeish,  wouU  bare 
them  carye  in  a  twentie  pj^nt  barrell  of  ale  to 
the  Bass,  but  they  would  not  take  it  in»  and 
that  the  rest  of  the  deponent's  crewe  told  him 
that  he  had  brought  it  to  the  sand  end  for  that 
dOTect,  but  he  didnot  see  it  himselfe ;  depones 
that  the  pannall  M *Cleish  forbade  him  and  the 
rest  of  tne  crewe  to  lelt  their  goeinff  to  the 
Basabe  knowen,  for  it  would  Mng  theai  as 
weiill  as  him  ;  depones  he  cannot  write  ;  and 
this  is  the  truth  as  be  shall  answers  to  God. 
Sic  Subscribitur^  DxnD  HoMl. 
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the  depdMttt's  house  some  things,  such  aa 
butler,cheeM,andbiBkat,  whioh  James  Dooi^ 
the  former  depansnt,  oame  to  the  dcponent^s 
bouse  to  enqmra  after,  thai  the  pannall  Jabn 
Trotter  said  to  the  depsnent  that  he  was  to  ssnd 
thc!se  thiags  to  the  north :  depones  that  there 
came  a  beat  fiom  the  Bass,  to  wtscatooo,  and 
seoeaTed  these  things  from  the  depooenl,  which 
heknewthensAertobetheBamboat:  depones 
that  John  Trotter  told  bim  afterwards  that 
these  things  weiesent  into  the  Bam:  depones 
that  John TroUer  would  hare  had  bim  to  sand 
in  more  things  to  Bass,  but  he  refused;  and 
being  interrsgat  if  he  saw  the  fonaid  goods, 
depones  that  his  serf  ant  hMS  recaared  them, 
but  he  saw  them  not  opened  «p,  but  he  knew 
them  to  be  prorisions ;  and  this  is  the  tnith  as 
be  shall  answer  to  God. 

Sic  Si^icribUurf        Noa.  Blacmdder. 

Jamci  Bi^t  latelie  liertenncnt,  sone  to  the 
deoeast  oolfonell  James  Hay  of  Naugbtonn, 
eoold  not  purge  himselfe. 

Wiiliam  S$MiU^  aeamao,  in  Dunbarr,  aged 
IKarty-tbree  jreires,   married,  purged,  and 
awonie,  dspeoes  that  about  two  moneths  or  six 
w«eks  ague  he  sawe  the  pannaU  John  Trotter 
att  Dumber,  and  that  at  tyme  the  pannall 
Aksander  M^CWsh  was  with  Trotter :  depones 
the  pannall  John  Trotter :  desired  the  deponent 
to  oaiy  him  into  the  Baas,  and  ofiiMrred  to  byre 
Ids  boat  lor  a  twelve  monelh  to  goe  to  and  from 
the  Bass,  and  when  the  deponent  refused  to 
oary  Trotter  into  the  Bass,  Trotter  tbreatned 
to  outt  the  logs  out  of  his  bead,  and  therafter 
John  Xrottcr  sent  lor  the  deponent^o  JamesHa* 
■iltonn's  boose  in  Dumbarr ;  that  Alexander 
iI*Cleish  the  pannaU  said  to  tbe  dqionent,  that 
Trotter  hade  gitren  him  ten  sfailKngs  to  dtstri- 
buto  lb  the  depoQont  and  bis  neSghlMmii,  and 
that  when  tha  deponent  and  other  three  of  them 
rstoraed  from  the  Bass,  the  aaki  M^CIeisb  gave 
aach  of  them  a  shilling  beski  drink,  that  Alex- 
ander  M'Cleish  the  pannall  gave  one  of  the 
crew  called  Robert  Spevin  a  letter  to  carry  to 
the  Bas^ ;  depones  that  Alemnder  BlOleisb 
the  pannall  hyred  thh  deponent  and  hts  com* 
IMmie  to  goe  to  tlie  Bass  with  the  letter,  and 
ibat  the  said  M^CIetsh  spoke  to  the  deponent 
about  goemg  to  tbe  Bass  with  the  letter,  but 
did  not  see  M<ChuBh  ddyvar  tbe  letter  to  Spe- 
vin; denonestheletter  wasearyed  totheBam 
by  the  deponent  and  the  rest  of  the  crew,  and 
waa  delvvered  by  Robert  Sperin ;   depones 
Robert  Spevin  brought  back  ane  answers  flum 
,the  Baas,  which  he  canyod  to  M«GleiBh  the 
fiannall's  house,  but  did  not  see  himddyrer  it ; 
depones  that  Alesander  M<ClcHih  gave   the 
deponent  and  everie  oue  of  the  crewe  three 
abuKngs  for  that  voyadge ;  deponea  that  tbe 
Wednesday  before  CMsBnmaai  last,  Alexander 
M^Cleish  the  pannall  sent  for  the  deponent  and 
bis  crewe  and  spoke  to  them  about  caiyeing 
two  men  aboard  of  a  ship,  depones  that  these 
two  men,  after  the  deponent  and  they  were  gone 
a  litde  out  to  the  sea,  forced  them  to  carye 
them  into  the  Bass,  and  this  was  about  ten 


Alexander  Wood^  fisherman,  in  Dttaibair| 
aged  tbirettie  ydres,  maried,  purged,  and 
swome,  depones  that  the  Wednesmy  befor 
ChristinuMSs  last,  Alexander  M*Ckiab,  the 
pannall,  desired  the  deponent  and  his  crewe  to 
carye  two  men  aboard  of  a  shipe,  and  dcsyred 
them  to  make  haste,  and  he  wonhl  pay  tben 
when  they  brooght  tbe  goods  ashoare;  tfaal 
M^CIeisb,  the  pannall,  waited  opou  tlia  two, 
men  to  the  boat,  and  kissed  them  before  tbey 
wont  abroad  ;  depones  that  when  tbe  boat  vras 
gone  a  htle  ofl  tbe  shoare,  the  two  meifr  forced 
them  to  canye  them  to  the  Bass,  and  thst 
tbey  landed  the  two  men  alt  the  Baas,  and  the 
two  men  gave  them  a  guinea ;  that  when  tb^ 
came  to  the  Bass  the  two  men  called  a  Hacket ! 
a  Racket!  And  the  Bass  answered  them ;  de- 
pones that  when,  they  came  ashocire  againc 
they  came  to  the  pannall,  Alexander  M^Leisb's 
house,  and  he  cnanffed  the  guinie  to  them, 
and  tliey  told  M'Leisn  that  thay  hade  pott  the 
two  men  to  the  Bass ;  depones  that  afterwards 
M^LfSish  the  pannall  sent  fur  the  deponent  to 
come  to  the  pannall,  John  Trotter,  who  then 
iMssed  under  the  name  of  Dods,  and  tbe  said 
Trotter  passing  under  the  name  of  Dods  would 
have  hyred  the  deponent  and  his  crewe  to  carye 
him  into  the  Bass,  and  offerred  them  mooejr, 
and  threatened  to  cutt  the  luggs  out  of  their 
head  when  they  refuaed;  depones  tboafter  the 
pannaU,  Alexander  M*Leiah,  hyred  the  depo- 
nent and  tbe  atber  seamen  to  |^  in  to  the  Bitts 
with  a  letter,  and  gave  to  everie  one  of  them  a 
abitting  m  Bailiie  fkm  cdbr,  snd  tb^  went 
with  this  letter,  and  Robed  Spevin  earyed  up 
the  letter;  and  that  tbe  said  Robert  t^pevm 
brooght  back  ane  answere  of  ye^lotter,  wbidi 
Robert  Sjievin  caryed  to  the  pannaU  Akxaa- 
der  M^Leishes  house,  and  the  deponent  mwa 
bim  ddyver  it  to  M'Leish,  tbe  nannalL  in  his 
owen  band ;  and  the  paiuiall,  H*LdaB|  gov* 
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e?arie  one  of  them,  when  they  cfime  ashoare 
with  the  letter,  three  shilUogs  stariing  and 
■ooM  ale;  and  at  that  tyme  the  pannall, 
M'Leish,  hade  them  keep  their  tongues  lo 
theiimelvea;  depones  he  Gannhit  write;  and 
Ihia  iatbe  tmeth  as  he  shaU  answere  to  CM. 
Sic  St^bscribiturj  Dayw  Hoin« 

Oeorge  Kerr,  Wright  and  seaman,  in  Dum- 
bar,  ujed  thretty  yeires  and  aboTe,  marled, 
fOfgei,'  aad  awoirne,  depones  conformk  price- 
daUi  asainst  Alexander  H'Letsb,  the  pannal, 
aaent  m  caryeioe  the  two  men  to  the  Bass, 
eaoeptthat  he  did  not  see  M^Leish  kiss  the 
two  mea ;  and  that  he  was  one  of  them  that 
•oaryed  in  the  kUer  to  the  Bass  att  N*Leish 
the  panoaU^  desire,  and  when  they  retmwed 
with  ane  answer  from  tlie  Baas,  whioh  waa 
gifcn  to  iI'Leish,  M'Leish  gave  -everie 
one  of  them  three  ahiiinffs,  and  bade  them 
keep  the  bosieDes  qnyet,  becaose  it  waa  dan- 
flnreos  to  make  it  knowen  ;  depones,  that  be 
Sea  seen  the  pannall  John  Trotter,  att  DaoDbar, 
and  that  he  passed  mder  the  name  of  -Dods ; 
dqions  he  oannot  write ;  and  this  ia  the  truth 
•a  hn  shall  aaawer  to  God. 

Sic  Smbgcribiiur^  David  Hohb. 

WHUam  Roberiun,  of  Powcrekdc,  -waman 
akipper  att  Portsealoon,  aged  95  yeires, 
unmaried,  porgied,  and  swome ;  depones  that 
in  May  last  John  Trotter,  the  pannall,  sent  to 
Fortaeatown  to  the  deponent  to  ooroe  to  Wintoun 
lohrai,  and  att  that  tvme  when  the  deponent 
name  to  CSeom  Heg^s  boose  in  Wintoon,  be 
fonnd  John  Trotter,  the  pannall,  ineompanie 
with  McLean  and  NHSowne,  two  Baas  reMla ; 
depones  that  att  that  tyme  the  pannall  John 
Trotter  proposed  to  the  deponent  to  lett  him 
lw?e  his  boat,  and  be  wbald  fiirfaish  it  with  men, 
to^goe  oease  eaptain  Bard*a  abipe,  which  was 
Mtto  guaird  the  Bass  from  getting  promions, 
and  tb^  he  made  fiiiie  oflfers  to  him  for  that 
porpeae ;  and  when  the  deponent  refnaed  the 
tint  propofeall,  then  the  pannall  John  Trotter, 
made  a  second  to  the  deponent^  that  the  depo- 
nent might  carve  in  provisions  bimselfe  to  the 
Bass ;  and  that  the  pannall  John  Trotter,  was 
to  give  him  money  for  proridiug  therof,  att 
Leiih  or  Aberdoof,  to  which  proposal!  the 
deponent  agreed,  and  at  that  tyme  got  a  leg 
doihir  from  him,  and  the  money  that  the  depo- 
nent hes  gott  fUt  sef erall  tymes  would  amount 
to  thretty -two  puuda  scots,  and  immediatly 
after  their  being  att  Wintoun  they  mett  a 
aecottd  tyme  att  Niddrie,  and  therafter  at 
Edinburgii,  where  the  deponent  gott  a  crowne' 
lrom4he  pannall  Trotter ;  depones  that  the 
deponent  heard  At'CiOTan  and  M*Liean  blaime 

Hthe  pannall  fbr  haveing  receaved 
pund  sterlioe  for  fiimisbinpf  provisions 
I  Bass,  and  being  negligent  yr'in, 
depoaa  that  the  money  which  the  deponent 
receaved,  waa  for  his  painea  for  goebff  to  the 
Bass ;  and  this  is  the  tnUh  as  he  shaU  answer 
to  God. 

Sic  Suhcrititttr.      Wlixuu  Bo^bitsoii. 


My  Lord  J4voc4$te  for  farder  probation  ad- 
ducea  tbepanoaU's  jadlciall  Confession,  wberof 
the  tenors  foUowes : 

EowvoaoB,  F<6. 19,  1694. 

In  presence  of  the  lords  commissioners  of 
jostidarie  and  assizers  sittand  in  judgment^ 
John  Trotter  the  pannall,  confesses  that  since 
the  moneih  of  Augnst,  1691,  be  has  frequently 
assisted  the  Bass  with  meat,  drink,  and  oibec 
things  oomfbrtable  to  them,  and  hes  held  corrae- 
pondence  otherwayes  with  the  rebdis  in  the 
Baas  frequently  till  the  jnoneth  of  March  last, 
and  since  March  last  he  s^nt  in  a  letter  to  the 
rebells  in  the  Bass,  which  was  none  cf  his 
owen  writing,  and  receaved  ane  answere  from 
them ;  declares  that  for  the  tyme  proceeding 
March  last,  it  was  but  three  tymes  that  he 
supplied  them,  viz.  first  in  August.  1691,  att 
which  tyme  be  sent  by  Backet  and  others  of 
the  aaids  rebells  bisaet  and  maill,  which 
Hacket  bought  himselfe,  and  was  shipt  att 
Leith  for  the  Base  and  the  paunall'a  pairt  waa 
to  ^ve  Hacdcet  his  advioe  how  to  manadge  hia 
butienea ;  deelaires  that  the  beat  waa  a  Bmn- 
tialand  boat,  but  be  fcnowes  neither  the  nnnn 
of  the  boat  nor  of  the  master ;  deelaires  the 
second  tyme  was  in  Pebroarie  or  March,  1 69*2, 
att  which  tyme  the  pannall  sent  in  aooe'  tu* 
bacco  and  other  small  things  from  Fbherawe 
with  Grahame'a  man ;  and  at  that  tyme  he 
aent  in  two  letters  with  Charles  Mattland  to  the 
Basa ;  the  third  tyme  was  in  Deoeml^  1699,  or 
Janwarie  therafter  or  therby,  att  which  tyme 
some  of  the  vebella  came  ashore  and  brought 
meney  with  them,  and  the  pannall  direeted 
them  bow  tbev  should  *|^t  butter  and 
cbeeae,  and  bisket  fbr  their  money ;  de> 
dares  that  about. March  last  he  mett  with 
skipper  Robevtaone  att  Wiotoune,  'and  the 
skipper  being  to  goe  to  the  north,  the  pannaA 
dea^red  him  lo  apeak  with  M*Govan  and 
M4;iean,  two  of  the  rchella  in  the  Bass,  and  att 
their  deoyre  he  gave  Robertson  money  ;  and  lifr 
thinka  tM  aaid  Koberfsone  mett  with  them  a^ 
terwarda,  and  he  himaelfe  told  Roberlaone  that 
he  thooght  they  would  inropoae  to  Robertson^ 
to  goe  to  the  Baas,  and  they  would  gratifie  htcA 
ftr  it,  and  deobures  that  ne  gave  Robertsone 
money  to  boye  twetve  barrMis  to  carrve  to 
Abenionr  to  fill  with  beer  or  ale  for  the  bass, 
which  money  he  gott  from  the  Bass  men ;  de« 
dares  that  he  believes  the  Ibnr  ddlars  men- 
tioned In  ane  aooompt  under  hia  hand  was  given, 
be  him  to  the  Bass  men,  and  acknowledges  the 
■aid  aecoropt  to  be  his  hand  write;  and  that  it 
waa  aooompt  dmwen  np  to  send  to  the  rebells 
in  the  Baas,  that  they  might  send  out  money  to 
pay  it,  which  be  knew  troy  hade  in  their  handa 
as  they  said  to  him :  and  that  the  said  memo- 
randum was  drawen  out  at  yr  deaire ;  acknow- 
le^^  the  artiole  of  ffyDie-Jy ve  pund  mentiun- 
ed  m  hia  aooompt,  payed  to  JameaBouglasa  fi>r 
things  to  be  aeht  to  the  Bass,  but  they  were 
nbveraesttotheBaasnor  to  PertseatQun ;  de- 
dairea  (^at  jie  sent  fimB  Dumbarr  in  the  end  of 
December  or  beguifig  of  Janwark  laot,  a  Inl- 


A^.AhL     ProemtSnp  againa  Jama  MidikUmMmid  Martf    [ISJlt 

lord  advocat  deckiret  Lfi  is  to  adteos  other 
probotioii« 

Sic  Suhtcribiiur^  Davip  floiOU 

The  lords  ordsine  the  mhm  to  iaolooei  and 
retorae  their  TOfdict  te-morroir  at  twelve 
a'clock. 
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ter  fimn  a  IMnd  of  Baohet's  to  Hacfceitheo  in 
the  Beai ;  deolairea  that  be  gott  a  letter  with 
tbe  boat  that  retnmed  from  Hidletouo, .  the 
present  govemoar  in  the  Bess;  decUires  they 
used  to  «ll  him  John  Dods  and  be  hes  gotten 
tbe  letters  with  that  directtoo ;  confesses  that 
the  batter  and  cheese  that  he  adriaed  colloneQ 
Orsbame  thegoTemoorof  tbe  Bassosan  to  boy 
lor  the  Bass  in  December,  1699»  were  carved 
to  Porlseatoun  by  Grahame's  man,  and  by  him 
and  his  neighbour  transported  lo  tbe  Bsss  under 
oollour  that  they  were  goeing  to  the  EnffUsh 
shipe  lynng  in  Cockenie  road  as  the  pannafwas 
informed  ;  confesses  that  all  his  correspondence 
and  svpplie  was  according  to  the  dates  abo?e 
marked,  via.  before  March  1693,  except  the 
letters  which  he  sent  and  receared  in  DNecem- 
ber  or  J&nwarie  last ;  be  declines  anv  defence, 
and  throwes  hiniseUe*in  their  majesties  mercy. 
Sic  Subtcrihitur^  Jo.  Trotter. 

DatId  HoMBy  I.  p.  D.  C. 

Aiuaiukf  M^Ld^  the  pannall,  copfasses 
that  he  sent  in  a  boat  with  two  men  to  tbe  Bass 
in  December  lasti  and  that  the  men  were  carved 
in  and  lell  there ;  and  that  the  seamen  when 
they  came  back  told  him  they  hade  gott  a  gui- 
nie  for  their  paines*  and  be  obainged  the  guinie 
lor  them ;  .that  be  sent  in  this  boat  at  Charles 
MaiUand^s  desy  re,  who  said  to  him  that  be  was 
warranted  by  my  lord  chancellor  to  send  in  the 
boat,  for  brii^ng  out  of  the  Baas  goods  belong- 
ing to  Charles  Maitland,  and  that .  Maitlaad 
aaid  to  the  pannall,  that  the  two  men  were  to 
Mtt  out  the  gooda  and  oomeottt  themselves,  and 
never  to  returue  agaiae ;  confesses  that  in 
Januarie  last  he  gott  a  letter  from  the  pannall 
John  TrMter,  diiedad  lo  Hmokei  one  of  the 
Bass  rebells,  and  dely  vered  it  to  a  seaman  to 
carye  it  into  bim,  but  knowes  not  what  wee  in 
the  letter ;  oonfeosea  that  the  seamen  broo^ 
back  ane  anawere  and  gave  it  to  him,  which 
he  gave  to  the  pannall  John  Trotter;  confesses 
tiiat  the  seamen  that  caryed  in  tbe  letter  to  the 
Baas,  spoke  lo  the  paniiall  to  asad  in  a  barrall . 
of  ale  to  tbe  Bass,  and  that  ha  did  provid  a 
twentie  pint  barrell,  but  it  was  never  given 
to  them ;  confesses  be  save  the  seamen  tweo- 
tie  shilliug  starling  of  the  niooc^  he  gattirom 
John  Trotter  for  caryeing  in  the  letter  to  the 
Bass;  confesses  that  Charles  Maitland  told 
him  that  one  of  the  two  men  that  be  sent  into 
the  Bass  was  Hacket,  and  ttiat  the  seamen  told 
him  that  when  they  came  near  to  the  Base  tbe 
two  men  in  tbe -boat  cryed  a  Hacket !  a  Uac- 
ket !  and  that  Maitland  did  not  tell  him  at  the 

Sme  when  the  two  men  went  in  that  one  of 
em  waa  Hacket,  but  teld  it  him  afterwards, 
.fie  declines  any  defence  and  throwes  himselfe 
upon  mercie. 
6ic  Suhtcribtturt      Albxandbr  Magusb. 
David  Hohs,  I.  P.  D.  C. 

lNT£RI.OQOtTOa. 

The  Lords  det!laires  the  confesstons  of  John 
Trotter  and  Alexander  M*Lcttjh  are  not  receav- 
^  by  the  lords  as  a  snbmissionj  in  regaird  my 


Virdict  sgeiatf  Trotter  and  Af*  LeM  £  Ftb*  S9, 

1694. 

The  said  day  the  persons  who  past  upoa  the 
assise  of  John  Tkotter  and  Alexander  M<)ieiab, 
pnaonefs,  for  supplieing  and  correapondiag 
with  therebells  in  the  Bass,  rstmaad  their  vep- 
dict  in  presence  of  tbe  saida  lords,  whereof  the 
tenor  followes :  Tbe  Assiie  baveiiy  aieoled  and 
choisen  Thomas  Young,  Isle  Baibe,  is  Edm- 
borgh,  their  Chancellor,  and  Robert  Hephnme, 
of  Bsarfbord,  their  clerk,  and  haveine  heard 
and  considered  tbe  lybeli,  and  (he  loros  their 
inierloqnitor  therupon,  thev  all,  with  one  voice, 
6nd  the  pannall  John  Iroiter,  what  he  bis 
owea  oonfeiisioo  in  judgeeaent,  aod  the  wit- 
nesses depositaons  adduced  against  hioiy  ir**^t3r 
of  treasonable  sopplyein^,  farmsbiag,  corres- 

Cinding,  and  keeping  intilligenoe  with  the  re- 
ilU  in  the  Bass,  several  tymes  bolbre  the  let- 
ters of  tnteroommunioff,  dated   tbe   Idth  of 
April!,  1603,  aad  since  by  keeping' oarreapea- 
dence  witli  the  said  rebelis,  by  sending  in  of  a 
letter  to  them,  and  he  receaving  ane  anawere  to 
the  aaid  letter  from  them;    and sicklvke the 
aaid  assyse,  all  with  one  voice,  ffinds  tbe  paa- 
nall  Alexander  M^Leish  what  be  hia  owen  con- 
fessiona  in  judgement,  and  be  tbe  depositions 
of  tbe  witnessea  adduced  a^nst  him,  ffttihy  of 
keepinijfcorrespondeaoe  with  the  rebailBin  tbe 
Bass,  be  sending  in  of  a  letter  lo  them,  and  of 
receaving  a  letter  from  them,  and  of  sending  in 
of  men  is  theto,  in  witness  wherof  those  pre- 
sents  are  snbscrji^ved  he  the  said  chaaoeUor  and 
clerk,  att  Edenbur^ b,  the  Slat  of  Februarie, 
1694. 
Sic  Subtcribitury     Thomas  Yoi7Na,  Cba. 
Ronnr  HsnuauB,  Clerk. 

Tbe  Lords  cootinow  tbe  pronouncing  of 
doome  and  sentence  against  the  saich  paonaHs 
till  tbe  twtatie  sixt  instapt  att  two  a  clock  in  tbe 
afternoon. 

«  .  • 

February  96,  1694. 

The  lords  ooramisssioners  of  j usticiarie  bave- 
ing  considered  the  verdict  of  assise  returned 
ag^ainst  John  Trotter  and  Alexander  M*Leish, 
prisoners,  whereby  the  said  John  Trotter  is 
found  guilty  of  tressonabte  supplteing,  fumisb- 
injT,  corresponding,  and  keeping  intelligence 
with  the  rebelis  io  the  Bass,  several]  tymes  before 
tbe  letters  of  intercomuning,  dated  the.  13tli 
of  Aprill,  1693,  and  since  by  keeping  of  oorres- 
ponaence  with  tbe  saids  rebelis,  by  Sending  in 
of  a  letter  to  tbem,  and  i eceaving ane  anawere 
of  tbe  said  letter  from  tbem;  and  tbe  said 
Alexander  M'Leish  is  found  ffuihy  of  keepiofi: 
correspondence  with  tbe  rebeUs  in  the  Bass,  lie 
sendiiur  in  a  letter  to  tbem  and  of  ret^eaving  a 
letter  from  them,  and  of  sending  b  ttiea  to 
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fiir  High  Treason. 


^bem,  the  niib  lords  ttierf9ra«  be  the  moath  of 
Jobn  Ritchie,  deomler  of  court,  deoeme  aod 
ndjittl^e  the  saids  John  Trotter  and  Alexander 
M*Leuh  to  be  taken  to  the  mercat  croce  of 
EdinboTgh  upon  Wednemla^  the  88th  day  of 
March  next  to  come,  betwixt  two  and  ibor 
•clock  in  the  afWmoon,  and  there  to  be  hang- 
ed on  a  ffibbet  till  they  be  dead,  and  or- 
dames  their  names,  fiame,  meroorie,  and  ho* 
noun,  to  be  extinct,  their  blood  to  be  taint- 
ed, and  their  arines  to  be  riven  furth  and  de- 
late out  of  the  hooka  of  armes,  so  that  their 
pdbteriQr  may  not  haYe  place  nor  be  al^le  here  - 
after  to  bmike  oribvse  any  honours,  titles, 
offices  or  dignities  witnin  this  reaime  interne 
comeing,  and  to  have  forfaulted,  ammitted 
and  tint  all  aod  sundrie  their  lands,  heretages, 
tacks,  steedings,  roumes,  possessions,  goocn  and 
gesir  whatsomever  pertauiog  to  them,  to  our 
SMBveraigne  lord  and  lady  to  remaine  perpetwal- 
lie  with  their  majesties  in  propertie,  which  is 
pronunccd  fur  dooroe* 

Sic  SuhKribilur^         David  Home.  P. 

C.  Campbell,  Jo.  Lander,  Ar.  Hope, 

J.  Palconar. 

Cant  Jeaief  MuWttounf 
WaUtuH  fFoOeme, 
WiiUam  Mco^Mme, 

lodyted  and  accused  for  the  treasonable 
keeping  out  of  the  rock  and  fort  of  the  Bass, 
agamst  their  ro^esties  and  their  government, 
and  other  treasonable  crymes  lybuled  against 
them,  ui  in  dUhu$  proeudtntikus. 

Purmerii — Sir  Jama  Sttwari  ther  majesties 
«dvoeat ;  sir  Jmma  Ogiivie. 

Procurators  in  d^nr^.— Sir  Patrick  Hume  ; 
,  Mr.  John  Frank, 

The  hirds  eoromissioQefs  of jastidary  havmg 

-  considered  the  indy  tment  raised  and  pursued 
•tt  the  instance  of  their  majesties  advocat 
arninst  oaplain  James  Mtddletonne,  William 

*  Nicolsoiie,  and  William  Wotham,  prisoners, 
with  the  debate  thempon,  they  find  the  indyt- 
ment  relevant  to  inier  the  paynes  lybelM  ; 
•ad  having  considered  the  speoiall  defence  pvo- 
poned  for  captain  James  Hiddletonne,  that  he 
was  bom  abroad  in  Flanders,  ffinds  the  same 
relevant  to  take  off  the  cry  me  of  tieasone,.  but 
not  to  liberat  him  from  a  cspitail  punishment ; 
buf  if  be  can  make  it  appear,  that  he  or  bis 
commander  when  the^  entered  the  Bass,  were 

-  cloatbed  withra  commiasione  from  the  common 
cnemie  in  this  decfaured  warr,  the  lords  remilts 

'  the  ponishiDent  to  his  roajestie,  and  repeDs  the 

haill  remanent  «)efeiices  and  duplycs  prepared 

for  the  pannalls,  and  remitts  the  mterloqoitor  to 

the  knowledge  of  the  aasyse.' 

Sk  SuUcribUur^     Davw  Home,  I.  P.  D.  €. 

ASSIBA. 

Sir  P^ck  Nisbet,  of  Dean. 

James  BI*Laig,    late    dean   of  Gild,   of 
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Robert  fie^ora,  of  Whidl)ui^h.     . 
Samuell  M^IieUan,  merchant,  m  Edinborgh* 
James  Cldland,  merchant  in  Edinburgh. 
Pat.  1* homson,  merchant,  in  Edinburgh . 
Sir  David  Camegy,  of  Pittarow. 
George  Clerk,  late  baillie,  of  Edinbutgh^ 
Patrick  Johnson,  merchant,  there. 
Thomas  Young,  merchant,  there. 
Robert  Cuthbert,  merchant  in  Edinburgfa. 
Greoige  Hume,  late  baillie  of  Edinbuigb. 
Thomas  Fisher,  merchant,  there. 
Thomas  Hamilton,  mason,  there^ 
Sir  Thomas  &ennedva  ofKJrkhilL 

The  Assjrse  lawfully  swome,  noe  otjeetione 
of  the  law  m  the  contrair. 

My  Lord  Advocate  for  probatione  adduced 
the  witnesses  after  deponeing,   viz. 
-  B^plan  Craafoordf  lientenent  to  captain  Alex-* 
ander  Stevenson,  in  Sir  James  Moncreiff'a  regi- 
ment, aged  tbrettie  six  years,  unraarriedf  pufg« 
ed)  and  swome,  depones  that  about  JuHy  past  a 
twelve  moneib,  the  deponent  went  to  the  Bass  to 
bring  out  some  Daiboh  seamen,  which  a  Frsach 
Caper  brought  up  to  the  bIms,  and  that  att 
that  ty  me  the  pannall,  captain  Jaones  ])Iiddk!<> 
touoe,  came  out  from  the  Bass  in  «  boa|  to  Uie 
deponent,  and  asked  the  deponent  if  there,  was 
any  commissionat  officer  aboard  the  boat,  in 
whicb  the  deponent  was ;  and  the  said  pan* 
neil  did  then  delyver  a  letter  or  open  memo* 
random,  to  signine  to  the  goveftimeot,  that  the 
saids  prisoners  were  in  the  Bass  and  cfesyieing 
them  to  releive  them  as  prisoners  •  or  warri 
which  letter  or  merooiandum  the  deponent  ve^ 
oeived  from  him,  and  being  interrogst  If  he 
sawe  the  said  pannall  or  any  other  ofnis  com- 
panic  in  the  boat  with  him  nave  armes,  depmis 
be  saw  them  have  noe  armes,  and  depones  that 
in  the  said  moneth  or  in  the  moneth  of  Aoffost 
therafter  the  deponent  by  order  from  air  Tlio« 
mas  Livingstone,  did  goe  a  soooimI  tyme  to  the 
Bass  10  reoeave  the  suds  prisoners,  and  at  that 
tvme  he  did  see  the  pannell,  captain  Jamca 
Middletonne,  in  the  Bass,  and  spoke  with  hioi, 
and  the  pannall4same  out  with  the  deponent  to 
Castleloone  and  thersAer  went  away  in  hia 
shift  towards  the  Baas,  and  depone  that  in  Fe-. , 
brewery  sixtsen  hundred  and  nynty  three,  the 
deponent  saw  the  pannall  James  Middletoune 
a  tnird  tyme  upon  the  rock  q€  the  Bass,  the 
deponent  having  gone  in  there  by  order  from 
my  lord  chancellor  to  bring  out  James  Hay, 
and  that  when  he  parKed  with  the  goveraour, 
the  pannell  was  pr^went  with  the  governor,  as 
one  of  his  company,  aod  all  ther  present,  the 
pannell  as  weell  as  others,  so  far  as  the  depo- 
nent remembers,  did  say  that  James  Hay  being 
one  of  their  own  number,  and  a  deserter,  was  not 
a  prisoner  of  warr,  and  the  de|ionent  lett  the 
pannall  in  the  Bass ;  depones  that  the  dejiooent 
m  the  saids  monethsof  Jully  and  August,  siiteen 
hundred  and  nyniietwo,  and  February,  sixteei^ 
hundred  and  nyntie  three,  waa  commander  of 
the  pairtie,  that  was  Ijring  att  CastleUNin,  as  a 
guard  against  the  rebella  in  the  Bass,  as  being 
ucDiniebdlione;  depottes  he  saw  to  fabeils 
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in  the  B$m  ttke  a  bark  and  cary  bar  ap  to  the 
Ban  ia  the  hioder  end  of  bairefll  169S,  deponea 
that  in  oonference  with  the  Bassmeo,  be  heard 
them  ny  that  they  woald  keep  out  the  Base  as 
loni;  a.  Oiey  had  (read  and  y^tet,  Cnuta  scVn- 
tutpatei^  and  this  is  the  troth  as  be  shall  an- 
awer  to  God. 
Sk  Suhcfilntur^  Esplam  Craufurd. 

Oawin  JohnstoiUf  sone  to  Johu  Jobnsloune, 
messenger,  in  Dumfriea,  late  aouldicr  in  the 
Bass,  ag«d  thretty-fQMr  yearea,  married,  purged, 
andswome;  depooea,  That  ioiloguHt,  1691, 
the  deponent  himsclfe  went  into  the  Bass,  and 
aboat  four  monetbs  tliereat'ter,  the  three  pan- 
sells,  captain  James  Aliddietoune,  Witliam  Ni- 
oolsone,  and  William  Wotbame,  arryred  att 
tfie  Base,  in  company  with  leivteunant  coUonctl 
iVilliam  Grabaane,  and  were  received  by  the 
l^arrisone  as  friends,  and  continued  tliere  for 
aome  monetbs ;  but  that  they  did  not  cary 
armes,  neither  did  the  governor  himselfe  cary 
9rau,  nor  any  others  but  the  common  soldiers' 
when  they  stood  centries  ;  and  that  the  three 
IwnDeQs  were  all  reckoned  gentlemen,  and  die- 
lingaisbod  from  the  rest  of  the  commonality  of 
the  Bass.  Deponea,  that  the  said  leivtennant 
coUonell  William  Grahaoie/in  whose  company 
the  pannalla  came  to  the  Bass,  brought  king 
Jameses  comoussionealongBtwitli  him,  and  the 
deponent  beard  it  read,  bat  there  waa  no  other 
present  but  himselfe  when  be  heard  it  read ; 
and  that  the  said  commissione  made  Miohaell 
Middletodne  goreraour.  Depones,  that  be 
Imnwes  the  Biw  waa  holdiog  out  against  the 
g<0!f  emment  of  tbeir  mi^esties  king  Wmiam  and 
^neen  Mary ;  domies,  that  he  expreat  hie  de- 
■yn  to  gett  oat  or  the  Base  to  Miohaell  Middle- 
touae  the  govemour,  but  be  refused  it,  and 
•poke  abarplie  to  him,  but  the  deponent  blamed 
the  rest  of  the  gentlemen  of  the  Bass,  apd  par- 
tietdarly  the  pannells  for  keeping  him  in.  De- 
Banes,  uiat  he  sawe  the  pannells  Midletoon  and 
Nicolsonn  all  the  t^me  in  the  Bass,  iiaa  the 
lymethey  eametoittillMay  last,  and  that  he 
cannot  lie  poaitiTe  when  it  waa  that  Wotbam 
came  out  of  the  Baas,  ^aaoa  scien^ttf  patei^  and 
Ibis  the  truth  aa  be  shall  anawer  to  God. 
Sic  Sttbicribitw^        Gawbn  Johibton. 

Robert  M^Farlanty  souldier  in  niaior  Mon- 
ro's company  in  sir  James  Moncrein 's  re;yi- 
ment,  aged  twenty-two  yeares,  married,  purged, 
and  swome ;  depones,  that  when  leivtennant 
Crawfbord  went  in  to  the  Bass  anent  the  Dutch 
•eamen  in  Aogust,  1693^  the  deponent  went 
alongst  with  biro,  and  did  see  the  pannell 
James  Middlelonn  in  the  Bass ;  and  at  the 
same  tyme  he  came  ashoar  lo  Castletoune  with 
leinenant  Es^lan  Crawfoord,  and  theratUr  saw 
him  goe  off  towards  the  Bass  again,  causa 
scientia  he  was  one  of  the  souldiers  of  the  gar- 
risone  of  Castletoune  that  was  watching  against 
the  Bass :  depones  he  sawe  the  pannall  Mid- 
dletoune  with  noe  armes  but  a  short  baygonet ; 
depones  he  cannot  wryte.  And  this  is  tne  truth 
as  be  shall  answer  to  God. 

Sk  SubscrUfitur^         4^a\w  HoMSy  P. 
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Jama  Hey,  lately  leivtennant,  sooe  to  the  de- 
eetst  coUoaeil  James  Hay,  of  Naucblouoe, 
aged  thretty-two  yeares,  unmarried,  purged, 
and  swome ;  depones,  that  the  deponent  caroe 
ill  company  witn  oollonell  Giabame  IVom  Duo- 
kirk,  to  recruit  the  Bass,  and  that  Middletoun, 
Nicolson,  and  Wotharo,  the  pannells,  were  in 
the  company  with  them ;  and  that  when  they 
arrir ved  att  the  Bass  it  being  in  the  nisbt  tyme, 
andflbe  Bassmen  supposing  they  might  be  ene- 
mies, did  at  first  refuse  them  eotnmee,  bat 
after  they  understood  them  to  be  friends  tbej 
receaved  them  a]l  as  recruits  to  the  garrisooe ; 
deponee  that  they  arry  ved  att  the  Bass  in  the 
monetli  of  December,  IMl ;  ilepones,  tbtt 
during  the  tyme  that  the  deponent  was  in  the 
Bass,  which  was  till  the  March  thereafter,  be 
sawe  the  three  nannells  in  armes  upon  duty  by 
turnes  as  it  fell  them ;  depones  he  did  near 
king  James's  commissione  read  in  the  Ban, 
and  that  all  that  were  in  the  Bass  were  called 
to  the  reading  of  it,  and  that  the  panneQs 
brother  Michacll  Middletoun's  name  was  filled 
up  with  consent  of  all  present  Depones,  that 
the  three  paniiells  were  upon  duty  by  order  of 
Michael  Midltonn,  gOTernour,  slier  his  name 
was  filled  up,  and  mat  by  caryisg  «f  armes, 
and  that  the  Baas  did  aft  thai  tyoM  boUimt 
against  tbeir  majesties  king  WiUlmn^mMi  qeeco 
Mary,  as  tliey  still  doe  $  and  ftbe  depenent 
when  he  came  out  of  tlie  Bass,  he  left  tbern 
there,  and  they  were  in  the  Bass  with  him  all 
the  tyme  he  was  there;  depons  that  m 
Febrwary,  1693,  the  deponent  went  back  to 
the  Bass,  and  at  that  tyme  he  did  see  the  pan- 
neib  Midletouoe  and  Nicolsonein  ttie  garr&one 
of  the  Baas,  and  at  liisit  tyme  he  was  made 
prisoner  by  Uie  garrisone ;  depones,  that  wbm 
ne  went  in  to  the  Bass  last  he  went  in  by  order 
of  the  gOTernment,  cautapattt ;  and  this  is  tbe 
truth  as  he  shall  anawer  to  God.  And  behig 
ittlmvogat,  if  the  depeaent  or  any  in  bia  coot- 
pany  eame  to  tfce  Baas  be  vertoe  nf  a  oommii* 
sione  from  tbe  Frenob  king,  depones,  that 
the  deponent  knowes  of  noe  f  ommiawniir .  ex- 
cept one  from  St  Qermans,  signed  by  ibe 


English  sub-secretary  there,  whiek  appbintcs 
the  denonent  by  name  and  Mr.  Nionbone  tbe 
pannell  with  othem  m  be  pitched  upon  to  oasie 


totfae^asa 

Sk  SmbaDribiiur^ 


Ja.  Hat. 


Wiliiam  Robertsone  of  PowcreiflT,  skipper  or 
seaman,  at  Portseatoun,  nichU  ncvit. 


John  Reidf  servant  to  air  WiUiaai  Baird,  of 
^evriiytb,  aged  thretty  yenreay  married,  puig • 
ed,  and  nwome;  deponea  that  about  the  twca- 
ty  thud  day  of  May  last,  about  nine  ndoek  at 
night,  ike  deponent  bemg  at  a  plaoa  called 
^m^f  >o  ^^'^  Lothian,  with  some  oompsay 
taking  a  diink  of  ale,  the  three  pahnrils  wat 
by  at  tbe  iyme,  baveing  in  company  two 
swords,  two l^yg^  ai&  a  gm»raBd  the 
deponent  and  nis  oompany  observing  them, 
followed  them  to  BanVhcad,  and  overtooke 
them  att  the  east  end  of  the  tonne,  and  asked 
tbem  who  they  were,  and  where  they  were 
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for  High  Treason. 


goeing,  and  they  said  they  were  goeiog  to  Tim- 
niDgbame,  and  the  deponent  asked  who  they 
koevir  there,  and  the  paonells  oonld  tell  pf  none 
they  kn^w  there,  nor  give  any  good  account  of 
thenwdvea;  whereu|)on  tlie  deponent  and 
aome  other  company  did  apprehena  theoi,  with- 
out making  any  reawtance,  causa  scientUt  patet^ 
and  this  is  the  tnieth,  as  be  shall  answer  to 
God. 

8k  Subtcribitur^  ^    John  Reid. 

William   Bnrne,  gardner  to  sir   William 
Baird,  of  Newbyth,  aged  twenty  ly?e  yeares, 
married,   purged,  and  swome,  depones   con- 
J'ormis  precedent  i  in  omnibus. 

WiixiAM  Burn. 
David  Home,  P. 

The  lords  ordaines  the  Assyze  to  inclose  and 
retnrne  their  Terdict  to-morrow,  at  twelve 
acluck. 

Februartf  27,  1694. 

The  aakl  day,  tha  peraones  who  past  noon 
the  assyse  of  captaui  Jamea  Midletoune,  Wil- 
lianr  Kioolaoae,  and  Wilfiam  Wothame,  pri- 
aooan ;  ratoned  their  Vavdict,  in  preeenee  of 
Ihe  aaide  lards,  wkeraef  the  leaer  folhiwes : 

The  Aswae  having  elected  and  choesen  air 
Thomas  Kennedy,  of  KirkbiU,  their  chan- 
cellor, they  all  in  one  voice  -find  it  proven  by 
the  doDoaitions  of  the  witnesses,  That  the  three 
panneAa,  viz.  Captain  James  fifiddletoune,  Wil- 
liam Nioolaoae,and  William  Wothaas,  arryved 
at  the  Bass  in  I>eoember«  1691  years,  in  com- 
panjf  with  leivtt  ooU.  William  Grabame,  and 
continned  and  abode  there  severall  moneths 
with  Michadl  Middletenne,  who  commanded 
the  Bass,  by  virtue  of  a  commissione  from  the 
late  king  James,  holding  not  against  the  go- 
vernment of  their  m^jestie's  king  William  and 
queen  Ifary;  as  witness  thir  presents,  sub- 
eery  ved  by  the  said  air  Thomas  Kennedy,  as 
chancellor,  and  the  said  Robert  Hefdiume  tbeir 
clerky  att  Edinburgh,  the  twenty  sixth  day  of 


A.  t).  1692.  [8Td 

February,  aixteen  hundred  and  nyntie  four 
yeares. 
Sic  Suhseribitur^      Tho.  Kennedy,  Canc. 

Rob.  Hepbubne,  Clerk. 
Continued  till  the  Ist  March. 

March  1, 1694. 

The  lords  commissionerB  of  joaliciary  having 
considered  the  verdict  of  assyse,  retumra 
against  captaine  James  Middletoune,  William 
I<RcoIsone,  and  William  Wotbam,  whereby  it 
is  found  proven  by  the  depositions  of  the  wit- 
nesses, that  the  saids  three  pannells  arryved  at 
the  Bass,  in  December,  sixteen  hnndred  and 
nyntie  one  yeares,  in  company  with  leivten- 
nantcolloneu  William  Grahame,  and  continued 
and  abode  there  severall  moneths  with  MichaeU 
Middletoune,  who  commanded  the  Bass,  by 
virtue  of  a  commission  irom  the  late  king 
Jamea,  hohling  out  against  the  tfovemmeat  ef 
tbeir  majesties  king  William  and  queen  Mary  ; 
the  saids  lords  therefor,  be  the  mouth  of  John 
Ritchie,  dempster  of  court,  deceme  andadjudge 
the  saids  captain  James  Midletoune,  William 
Nicolsone,  and  William  Wotbam,  to  be  taken 
to  the  mareat  crose  of  Edinburgh,  upon  Fry- 
day,  the  sixth  day  of  Apryle  next,  to  come  be- 
twixt tno  and  four  adocx  m  the  afternoon,  and 
there  to  be  hanged  on  a  gibbett,'till  they  be 
dead,  and  ordamv*s  their  names,  ikme,  and 
memory,  and  honours,  to  be  extinct,  their 
bkrad  to  be  tainted,  and  their  armes  to  be  riven 
ftuth,  and  delete  out  of  the  book  of  annes,  sua 
that  their  posterity  may  never  have  plaee,  nor 
be  able  heirafter  to  bruiae  or  joyse  any  titles, 
dignities,  or  offices,  withm  ttna  realme,  in  ^roe 
comeing,  and  to  have  forfanlt,  emitted,  and  tint 
all  and^'sundry  their  lands,  heretages,  taeks, 
steidings,  rouma,  possessions,  goods,  and  gear 
whatsomever  pertaining  to  them,  to  our  sovc- 
raiffn  lord  ami  lady,  to  remaine  perpetually 
wim  their  maiesties  in  propertie,  which  is  pro- 
nounced for  doom. 

Sic  Subscribitur^  Davto  Home,  P. 

C.  Campbell,  Jo.  Lauder,  A.  Pope,  J. 

Falconer. 
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7  WILLIAM  nL      ProeeeA^  m  Ae  PaHkmMtfSeaOaMd^       L8SC 


*  Anno  Dom.  1693.  per  expitimim 

<  tiooem,  poiolatein  coocenimas  de  HMftno 

*  GoKdmo  Doci  de  Hamihoii,  aliiaqpie,  firo  tx- 

*  amiDando  et  inqmrendo  de  cKile  qiftomndaiB 

<  CognomiDB   de  Maodonaid   aliommqae   de 

*  Gleuoo.  Adiio  Dem.  169S.  et  de  moife  et  de 

*  metbodo  Commiaaonia  eiadena  ;    i 

*  008  Inqoisitio  qme^tiiiic  ncta  erat  in 


400.  Proceedings  in  the  Parliament  of  Scotland  respecting  the  M  as- 
8ACRE  OF  Glenco:  7  William  III.  A.  D.  1695-  [Collection 
of  State  Tracts  published  in  the  Reign  of  King  William  the 
Third.*] 

COMBIISION  for  Trialof  the  Slaug^bter  com- 
mitted  at  Glenoo,  upon  the  ISth  day  of 
Febroary,  1692. 

GULIBLMITS  Dei  Gr.  Mac.  Brit.  &«.  Om- 
*•  nibuB  probis  honmiiboa,  ad  qnoa  prcsentes 
«  litcre  noalrc  penreDerint,  lalulem.  Cloan- 
'  doqaidem  noa  ooosideraiitea,  quod  etianni  noa, 

*  «•  Prom  an  Artiele  entitled,  *«  The  Haa- 
«  sacre  of  Glenoo :  Bein^  a  Trae  Narrative  of 
**  tbe  barbaroua  roorder  of  tbe  Glenco  men  in 
**  the  blg^blanda  of  Scotland,  by  way  of  military 
**  execution,  on  tbe  Idtb  of  FeMvary,  169S. 
«<  Containing  tbe  oonmianon  onder  the  great 
**  aeal  of  Hcotland,  for  makini;  an  inquiry  into 
**  that  horrid  murder :  the  proceedings  of  tbe 
**  parliament  of  Scotland  upon  it :  tbe  report 
*'  of  tbe  conmiaaiooere  opon  the  inquiry,  laid 
<'  before  the  king  and  parliament,  and  the  ad- 
**  dren  of  the  parliament  to  king  William  for 
'*  justice  upon  the  mnrdereri.  Faithfully  ex- 
^*  tracked  mm  the  Records  of  Parliament,  and 
**pubUsbed  for  undeceiTing  tlioae  who  have 
**  been  imposed  upon  by  false  aoconnta."' 

Tbe  NarratiTe  is  preceded  by  a  Letter  as 
follow^: 

**  Sir ;  In  answer  to  3rour9  of  the  1st  of 
October,  I  herewith  send  you  from  the  Records 
of  our  parliament,  a  true  and  authentic  Ac- 
count of  the  Massacre  of  Glenco,  as  you  righ- 
teously call  it.  I  wish  ibis  matter  could  have 
been  forgotten  to  eternity  ;  but  since  you  say 
It  is  alU^;ether  needful  for  the  vindication  of 
the  justice  of  our  cobnury,  against  many  fake, 
slanderous  accounts  that  are  daily  ^ven  of 
that  business  in  England,  I  am  wilhng  you 
print  what  I  now  send  you ;  and  that  you  may 
be  furnished  to  answer  all  objections  against 
the  truth  of  this  NarratiTC,  you  may  inform 
any  Kitflishman  of  quality,  that  is  willing  to 
be  satisfied  in  die  natter,  that  the  Renort  of  the 
Commiasion,  the  Address  of  our  Parliament 
herewith  sent  you,  and  the  Duplicatea  of  the 
lord  Stair's  Letters,  are,  or  were  at  least  in  the 
SeotaSecretariea  Office  at  London;  or  if  they 
ahoold  happen  to  be  withdrawn  from  thence, 
they  mav  inform  themsdves  fully  in  tbe  tmtb 
of  this  mm  Mr,  Johnston,  who  was  at  that 
time  secraiary  of  Slate  forScotbnd,  and  bad 
particular  diracCmis  from  the  late  qUeen  Mary 
to  push  on  this  inquiiy,  and  search  into  the 
botfeomoftiiat  horriu  muder;  for  her  majesty 
was  grieved  at  tbe  heart,  that  the  reputation  of 
the  King  her  hnsband  shonM  have  suffered  so 
nnfli  by  thnt  albir.    \  wwdd  not,  bowersr. 


that  Mr.  Johnston  should  know  nny  thing  of 
Your  design  la  publish  this :  for  tboiq^  yoa 
know  aa  well  aa  1  that  hia  diKgCMse  to  serre 
and  obey  the  queen  in  thia  matlnr,  vi 
judged  nere  to  be  one  of  the  chief 
our  ttalion*k  losing  that  able  and  h" 
ter ;  yet  he  ia  ao  nice  in  point  of  I 
he  dMsed  rather  to  be  nnjnal  to  kh 
Ke  under  imputations,  than  to.  give  nay  pnrt  U 
these  papm  tobe  poUirind,  tfioiigb4tni|MndT 
urged  to  it,  because  he  said  it  wnaM  be  unde** 
cent  in  him,  that  had  once  been  bin  majfcAf^ 
stoetary,  to  do  any  such  thing.    Tbmforv, 
though  you  are  dtfefuHy  to  conceal  this  anatter 
Irom  him  till  it  be  published,  yet  as  noon  as  it 
IS,  I  most  pray  you,  if  you  think  it  proper,  ts 
go  and  tell  him,  that  I  Iteg  his  pardon,  for  mak- 
ing this  appeal  to  him,  withool  kia  leave  : 
ai3  though  1  may  suffer  in  bis  good  opimoB 
by  what  1  have  done,  ^  if  thia  poMioalioo 
may  any  ways  oblige  bim  to  do  hmaself,  ha 
late  nmster,  and  hb  country  further  justice,  br 
telling  what  he  knowa  more<of  the  nnttcr,1 
shall  be  the  easier  under  his  dbplcaaiire.    I 
bad  almost  forgot  to  notice,  diat  the  duke  ^ 
Athol,  the  lord  CbanCdlor,  and  marqiasa  of 
Anandale,  all  now  at  London,  were  nembersoT 
the  comniisnon,  who  made  tbe  Indooed  report ; 
and  howaoever  acmpnlous  they  may  have  bees 
in  point  of  honour,  tn  communicate  any  pnpcR 
rdating  to  this  matter,  they  cannnt  ia  hoosnr 
but  own  that  thia  hitory  ia  anthentic,  if  any 
of  tbe  Engfish  nobility  think  fit  to  inqaire  of 
them  about  it :   but  you  must  be  careful  to  let 
none  of  them  know  any  thing  of  your  design 
to  pobUsh  it,  or  which  way  yon  have  thiaino 
fbrmation ;   though  if  the^  shoaU  come  la 
know  it,  I  chuse  rather  to  incur  their  displea- 
sure, by  appealing  to  them,  than  to  omit  any 
thing  that  Uca  in  tny  power  to  vindicale  the 
honour  and  justioe  ofonr  country." 
«  Edinburgh,  Nov.  1, 1703.*' 

And  atthe  end  of  the  Narrative  areaolvoined 
the  following  Observations : 

«« It  is  said  that  some  of  the  persons  did  get 
a  remisaion from  Idng  William}  coooema^ 
which  it^islo  beobsemd,  fint,  thnt  tbetaktag 
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retpfdu^  Ae  M4U$aer0  ^Glcneo. 
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^  ttone  dicte  InitnielMmis  defectivA  enl»  ii08i|ae 
*  edam  pcrpmdentet,  ouod  Melliodns  maxidie 
« efficax  pro  plena  Infonnatioiie  acdpendia  de 

of  a  reminioQ  it  a  tadt  adcnowledgiog  of  the 
crimey  and  taking  upon  them  the  gnilt :'  naxt, 
tbat  any  such  reoiinion  ia  nail  and  void,  and 
will  not  defend  them,  because  it  did  not  proceed 
upon  letters  of  Siains^  nor  is  there  any  assith- 
ment  made  to  the  nearest  of  kin ; '  it  being  ex- 
pcessly  provided  by  the  136  act,  par.  8  Jac. 
the  6th,  that  remissions  are  null,  unless  the 
uaity  be  amithed ;  and  by  J  57  act,  par.  IS. 
Jac  6.  And  it  is  farther  to  be  observed  from  that 
act,  tiiat  albot  respites  and  remissions  had  been 
Ibrnnerly  i;ranted  for  several  enormons  crimes, 
yet  the  defendants  were  ordained  to  be  crimi- 
nally pursued  notwithstanding  of  the  same ; 
and  the  said  act  is  ratified  hy  the  173  act, 
|Wf.  13,  Jac.  6,  against  the  granting  of  remia* 
aions  and  respites  to  the  committers  of  murder, 
slaughter,  and  other  atrocious  crimes  therein 
mentiooed,  where  there  ai-e  not  sufficient  letters 
of  tttains  shewn ;  and  that  no  respite  or  remis- 
sion be  admitted  in  judgment,  except  the  same 
be  compounded  with  toe  treasurer ,>  and  sub- 
scribed ny  him,  at  least  past  his  renter.  And 
Mt  176,  it  is  provided,  that  no  respite  or  remis* 
aion  be  gnmted  for  slauglUer,  until  the  party 
flkaithed  be  first  satisfied ;  and  if  anv  respite  or 
remissioo  shall  happen  to  be  graotea  before  the 
muty  firrleved  be  first  salisfiM,  the  same  shall 
ne  null  by  ^ay  of  exception  or  reply,  without 
any  further  decJamtor.  Thirdly,  His  to  be 
observed,  that  the  parliament  having  declared, 
that  the  killing  of  the  Gienco-men  was  a 
muider  under  trust ;  it  is  clear  by  the  51  act, 
par.  11,  Jac.  6,  that  murder  and  slaughter 
of  a  person  under  trust,  credit,  assurance  and 
power  of  the  slayer,  is  treason :  so  that  by  the 
said  act,  these  that  bad  accession  to,  or  were 
any  ways  airt  and  part  of  the  slaughter  of  the 
Gknco-men,  «re  guilty  of  treasour" 

Of  this  horrible  transaction  various  accounts 
are  in  print.  It  is  very  patheticany  related 
by  Gilpin  in  his  Tour  in  Scotland. 

Mr.  Laing  (Hist,  of  Scotland,  vol.  4,  p.  341) 
observes  of  it : 

*(  The  outcry  against  the  massacre  of  Glenco 
was  not  conBned  to  Scotland ;  but  by  the  in- 
dustry of  the  Jacobites,  it  resounded  with  every 


*  Tana  cwcimiilantiis  Ret  aolediettt,  erit  oom- 

*  missio  in  huno  effectom,  com%ue  noUs  abunde 
« satisftctttmsitdejracuhatlbasetaptitndineper'^ 

letters  of  fire  and  sword,  which  the  privy 
council  had  been  accustomed  lo  grant.  But 
when  a  second  order,  signed  and  coonttfrsigned 
by  the  kiag  mth  such  unuaoal  precaution,  ia 
combined  with  the  impunity  which  his  ninia- 
ters  eiyoyed,  no  doubt  can  remain  that,  however 
the  execution  might  exceed  his  intentions,  the 
measure  was  not  concerted  without  lus  know- 
ledge and  previous  consent.  No  enquiry  was 
made  at  the  time,  no  punishment  was  inflicted 
afterwards,  on  the  authors  of  the  massacre^ 
On  the  contrary,  it  is  asserted  that  the  offieera 
most  active  in  the  execution  were  preferred. 
The  best  and  perhaps  the  jdst  explanation  of 
the  transaction  is,  that  William,  beset  with  mi- 
nisters inured  to  the  sanguinary  measures  of 
the  former  government,  was  betrayed  for  once 
into  an  act  of  cruelty  ioconsisteot  with  his  cha- 
racter, and  with  the  mild  and  merciful  tenor  of 
his  reign." 

That  the  parliament,  which  met  in  Sep- 
tember 1693,  omitted  to  investigate  the  Mas- 
sacre, he  ascribes  'to  the  detection  of  Neville 
Pain's  correspondence,  which  at  onoe  intimi- 
dated the  Jacobites  from  opposition,  and  indis- 
posed the  Presbyterians  (to  whom  their  esta- 
blishment had  been  recently  restored)  to  thwart 
the  government,  while  the  Jacobites  were  pkit- 
ting  to  subvert.  And  of  the  measures  wnicli 
were  in  1695  taken  as  related  in  the  text  con- 
cerning the  massacre,  he  thus  writes : 

• 

**  On  the  death  of  Haipilton  and  Qneena- 
berry,  the  marquis  of  Tweedale  was  appointed 
coiumissioner  to  parliameut,  which  was  never 
summoned  except  to  provide  supplies.  The 
money  voted  for  new  levies,  but  not  appro* 
priated  in  the  former  session,  had  been  ungene* 
rously  diverted  to  other  purposes;  and  the 
troops  intended  for  internal  defence  were  em- 
ployed lo  recruit  the  regiments  abroad.  The 
nobility  were  thus  disappointed  of  commksiona 
for  themselves  and  their  friends.  The  people 
were  disgusted  at  Williani's  supine  inattentioa 
to  Scotland ;  and  an  enquiry  into  the  massacre 
of  Glenco  was  so  loudly  demanded,  that  somh 
extraordinary  concessions  were  required  from 
the  crown.    An  enquiry  was  no  sooner  pro- 


aggravation  through  Europe.    Whether  the  in-  (  posed,  than  the  parlmment  was  mformed  that 
human  rigour,  or  the  perfidious  execution  of  i  a  commission  had  been  issued  to  investigate 


the  orders  were  considered,  each  part  of  the 
bloody  transaction  discovered  a  deliberate,  trea- 
cherous, and  an  impolitic  cruelty,  from  which 
the  king  himself  was  not  altogether  exempt, 
loslead  of  the  terror  which  it  was  oleant  to  in- 
spire, tlie  horror  and  universal  execration  which 
it  excited,  rendered  the  highlanders  irrecon- 
cileable  to  his  government,  and  the  govern- 
ment justly  odious  to  his  suluects.  His  friends 
endeavoured,  by  the  plea  of  inadvertence  and 
baste,  to  transfer  the  blame  to  his  ministers ;  and 
bis  ministers  were  equally  earnest  to  vindicate 
the  oidera  as  strictly  legal ;  or  as  analogous  to 
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the  massacre ;  and  thanks  were  retumed  tor  a 
measure  obviously  intended  to  supersede  a  publia 
examinatioo,  and  to  screen  the  oilenders  firom 

Eiublic  justice.  But  the  result  of  the  enouiry, 
y  the  artifices  of  the  ministers  to  sappiant  a 
rival,  was  re|)orted  to  pairliament  at  iti  repeated 
reqn^t ;  and  after  a  diligent  investigatioD,  th« 
guilt  of  the  massacre  was  transferred  to  Dal- 
rymple.  The  king  was  literally  tried,  and  ac- 
quitted, by  a  vote  that  his  instmctHNis  eon^ 
tained  no  warrant  for  the  slaughter ;  but  tbii 
ofi*enden,  instead  of  beiii||  surrendered  to  publio 
justice,  as  the  parhameflit  raquesnd,  were  pv« 
SL 
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<  fonaniin  iofrft  Donhialvuni  in  Boes  sapn  «z- 

*  pressofl ;  soialis  igitur  dm  imniumhm  et  con- 

*  stituiiae  tenorcqne  pnotentium,  Dominare  el 

doDfd  or  pfeferred.  The  neoetMry  suppliei 
and  lerics  were  provided.  The  epieoopal 
olerg^y  were  permitted,  on  accepting  the  oalhi 
to  Kovemment,  to  remain  eiemot  Irom  tbe 
jurtadiclion  of  pretbyteriea,  and  106  who 
were  peraoaded  to  qualify,  retained  their  livioga 
und^  the  protection  of  the  king.'* 

In  the  <*  Complete  History  of  Europe,  lee" 
for  the  year  1707,  jn  which  year  lord  Stair 
died,  is  given  an  encomiastic  account  of  him  ; 
to  which  is  appended  a  defence  against  *<  two 
things  commonly  ohjected  against  this  earl." 
With  the  first,  "  that  being  lord  advocate  to 
king  James,  he  had  framed  a  proclamation  in 
Scotland  for  a  toleration,  wherein  the  king's 
absolute  and  dispensing  power  was  very  highly 
asserted,"  the  bloody  proceedings  at  Gleuco 
have  no  immediate  connection. 

"  The  other  charge  atfainst  the  earl,"  pro- 
ceeds his  advocate,  *<  was  that  the  peremptorinesa 
and  seventy  of  his  letters,  when  he  was  se- 
cretary of  state,  was  the  cause  of  the  bar- 
barous massacre  of  the  Glenco  men ;  a  matter 
of  fact,  which,  if  considered  with  regard  to  the 
merit  of  the  persons  or  their  number,  was  in- 
considerable, Init  has  been  verv  much  taken 
notice  of  by  all  the  writers  of  the  Ufe  of  king 
William,  and  others,  partly  because  the  offi- 
cers entrusted  in  the  execution  of  a  military 
command,  did  not  only  exceed  the  warrant  they 
bad,  but  broke  in  upon  the  undeniable  rules  of 
hospitality  and  humanity;  and  partly  be- 
cause the  circnrostances  of  that  matter  have 
been  greatly  aggravated,  to  serve  the  turns  of 
a  party  for  disparaging  and  persecuting  the 
late  earl  of  Stair.  The  matter  was  earned  on 
whh  that  heat,  as  lo  draw  the  iate  king  Wil- 
liam directly  into  qoestioii  in  the  parliamient  of 
Scotland,  which  the  euemiea  to  the  memory 
of  that  great  prince  have  laboured  to  improve 
to  his  disadvantage.  It  were  too  long  to  ac- 
count for  that  here :  as  for  the  king  himself, 
it  is  ridicnk»us  for  men  of  common  sense  to  ima- 
gine that  80  great  a  prince  should  have  singled 
out  a  low  and  obscure  mean  sept  of  thieves, 
who  conM  in  no  ways  either  be  an  object  of 
his  vengeance  or  jealouay,  but  as  they  were 
enemies  to  the  government ;  nor  can  any  man 
of  candour  ana  ingenuity  imagine,  that  the 
earl  of  Stair,  who  had  neither  estate,  friend- 
ship, nor  enmity  in  that  country,  nor  so  much 
■s  knowledffe  of  these  persons,  and  who  was 
never  noted  for  cruelty  in  his  temper,  should 
have  thirsted  after  the  blood  of  these  wretches, 
and  it  is  as  little  conceivable  how  a  commission 
onder  the  great  seal  was  directed  to  no  ma- 
gistrates, nor  court  of  judicature,  nor  to  any 
liersona  having  power  and  authority  by  law,  to 
enquire  into  this  matter  for  several  years  aAer 
k  was  p«it :  nor  bow  these  entrusted  with  this 
ebmmission  came  to  tread  the  very  steps  of  the 
Aon  of  inquiatkui,  in  hav&ig  taken  an  oath 


*  conatituera  fidelissimoa  et  diieetissiaioa  noalro0 
'  Consanguineoa  et  oonaiharioa,  Joannem  mar  - 
*^chiooem  de  Tweddale  supiemum  nootnuBi 

of  secresy  among  themselves  and  having  im* 
poaed  it  upon  their  clerks ;  bow  they  cam« 
to  make  use  of  different  tools  to  give  light  ta 
that  matter  (as  they  pretended)  more  especiaUj 
Roman  Catholics  then  in  rebellion,  ana  Glen- 
gary  in  oarticular  the  chief  of  them,  and  mfr* 
nager  of^  a  great  part  of  the  intrigoe,  who  be- 
sides his  Catholicity,  is  and  was  known  to  be 
one  of  the  most  obstinate  enemies  to  king  Wil- 
liam's person  and  government  ?  Or  how  theo» 
gentlemen  came  to  adventure  to  take  tesli* 
montes  ooncemiiv  the  hoooor  and  life  of  aojr 
subject,  and  much  more  of  any  imployed  in  hm 
mi||esty's  service,  and  yet  most  of  all,  whicb 
concerned  the  king's  honour  directly,  witho«ft 
giving  so  much  as  an  opportunity  to  anv  bod^ 
concerned  to  see  that  things  were  faiily  aaid 
honestly  done,  or  to  justify  themselves  or  their 
friends.  And  vet  all  these  circumstances  are 
no  less  undenianle  and  certain  than  they  are 
surprising. 

**  Whotihese  inqnisiton  had  thus  prepared 
matters,  reports  were  spread  of  great  and 
stranse  discoveries,  and  tnen  sooie  men  out  of 
zeal  for  the  king,  whom  the  enemies  of  his  go- 
vernment would  have  loaded  with  these  cruelties, 
moved  the  parliament  that  the  proceedings  of 
the  commission  might  belaid  before  the  House, 
to  which  the  king's  commissioner  was  pleased 
to  give  very  ready  oomplianee.  A  just  defer- 
ence to  that  great  assembly  forbids  too  parti- 
cular a  diaquisition  of  all  that  past  upon  that 
sutgect.  Thus  much  is  certain ;  the  thing  itself 
being  horrible,  aome  body  was  to  be  blamed. 
The  King  could  not  be  chaiged,  and  indeed  it 
is  undeniable,  that  though  his  royal  orders 
were  given  after  the  breach  of  a  pacification, 
and  in  very  precise  terms,  yet  they  did  coo- 
tain  a  warrant  for  mercy  according  to  ciroam- 
stances,  and  it  waa  not  possible,  that  the  king 
could  know  that  his  troops  were  received  hos- 
pitably by  the  people  whom  that  warrant  prin- 
cipallY  concenied.. 

"  The  Uame  then  most  lie  either  upon  tbe  se- 
cretary, the  king's  general  in  Scotland,  or  the 
officer  tliat  executea  tbe  order.  To  lay  it  upon 
the  officer  that  executed  the  order,  where  indeed 
it  justly  lay,  waa  of  no  consequence  against 
the  earl  or  Stair,  and  did  not  answer  some 
men's  design  :  to  lay  it  upon  the  general  was 
hard,  for  truly  he  had  been  prevailed  with  to 
Cumish  the  commission  vkith  a  good  many  of 
the  earl's  principal  letters  and  the  king's  prin- 
cipal instructions.  And  though  the  dispensing 
ot  the  mercy,  mentioned  in  tbe  kin^s  order, 
did  belong  to  tbe  general,  and  so  the  excess 
seemed  more  naturally  to  touch  hiiii,  yet  tbe 
report  of  the  commission  licked  biro  dean,  for 
the  barbarity  of  the  fact  consisted  in  one  cii^ 
cumetance,  viz.  that  officers  received  in  hos- 
pitality for  several  days,  and  kindly  entertain- 
ed by  their  laadtords,  fell  upon  tnem  onex- 
pactedly  and  mimfored  them,  ciom  the  geaoal 
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*  Caaoeilariam,  ct  Oonehnom  Comitem  d'  Ao- 

*  nanclde,  etfiddes  et  dilectos  nostrot  Conaitia- 

*  rio6,  JoftODem  Domioam  Mumy,  Doin.  Ja- 

bong  at  Ediobargrfa,  uid  but  latdy  reti^nied 
fipom  London,  the  comniiiaioQ  presaaied  that 
he  was  i^orant  of  (he  troops  being  friendly 
received  m  Glenooe. 

*'  It  regained  that  the  earl,  then  master  of 
Stair,  most  be  guilty ;  but  seeiag  what  was 
done  against  him  was  neither  by  wav  of  pro- 
cess nor  sentence,  and  was  carried  with  so 
much  haste,  when  he  was  in  Flanders,  at- 
tending the  king,  that  there  was  no  time  lefl 
for  publishing  a  case  in  his  defence  bv  his 
friends.  And  that  a  case  being  printed  late 
that  evening  when  the  Tote  passed,  and  some 
copies  of  it  being  delivered  to  some  members 
belbre  the  House  rose,  the  earl's  brother, 
though  a  member  himself,  was  fain  to  ask  for- 
giveness of  the  House  rather  than  be  sent  to 
prison  ;  which  to  a  man  sickl  v  and  weak  as  he 
was  then,  was  present  death,  besides  abandon- 
ing of  his  friend's  just  defence.  I  say  tbcn, 
that  what  was  done  in  parliament  not  being 
done  judicially,  nor  by  way  of  l^slature,  aud 
daring  the  earPs  absence,  leaves  the  matter 
still  entire;  and  not  to  enter  into  a  detail  of 
thatwhole  matter,  the  earl's  friends  made  the 
following  remarks. 

*<  1.  That  the  orders  for  using  military  exe- 
cution against  Olencoe  were  not  so  mueh 
'  M  countersigned  by  the  earl  of  Stair.  2. 
That  all  bis  letters,  as  vrell  those  which  ac- 
oompanied  the  orders,  as  those  that  pre- 
ceded the  military  execution,  made  mention  of 
the  power  the  general  had  to  shew  mercy 
according  to  occasion,  and  that  those^claoses 
of  the  earl's  letters  were  omitted  in  the 
report  of  the  commission.  3.  That  the 
earl's  letter  writ  after  the  execution,  or  a 
few  days  before  it,  from  London,  could  never 
be  the  cause  or  warrant  of  any  excess;  be- 
caoseit  was  impossible  in  natureftbat  those 
letters  could  come  to  the  general,  much  less  to 
the  knowledge  of  the  officers  entrusted  with  tlie 
eaKcotion,  seeing  the  post  in  those  places  with 
the  best  expedition  must  require  7  or  8  days 
in  coming  and  as  much  in  going.  4.  The 
warmness  expressed  in  the  earths  letters  against 
Glencoe,  being  always  tempered  with  a  power  to 
thegeneral  to  show  mercy,  could  not  so  much  as 
be  tne  occasion,  much  less  the  cause  of  the  ex- 
cesses committed  :  and  the  indignation  expressed 
even  in  the  later  letters  after  the  execution, 
was  yet  excusable,  upon  the  supposition  of  his 
being  ignorant  of  the  troops  Veing  received 
friepdly  at  Glenooe,  which  was  more  natural 
and  easy  for  the  commission  to  have  presumed, 
than  that  the  general  then  at  Edenburgh 
■hoold  have  been  ignorant  pf  it.    5.  Another 

Eat  circmnstanoe  which  aggravates  the  bar- 
ity  committed  on  Olencoe,  was  his  taking 
the  oaths,  btit  as  to  this  it  is  to  be  observed, 
flMt  neither  the  king,  nor  any  about  him,  had 
the  least  intimation  of  it  at  granting  of  the 
trtes,  md  yet  vpon  the  aopponlaoii  that 


*  eobnm  Stnart,  advocatum  nostrum,  Adaitium 

*  Cockbum  de  Ormiston  nostrum  Jostiiiarhim 
<  Clericum,  Magistrum  Arehib.  Hope  de  Rau- 

they  might  come  in,  even  after  the  time 
for  taking  the  oaths,  and  lay  down  their 
arms,  there  was  power  for  dispensing  mercy 
both  in  the  order  and  in  the  letters  that 
related  to  it.  And  in  the  next  place  it  was 
mnjnstiiiable  in  the  commissioners  or  inquisitors 
concerning  the  matter  of  Glencoe,  to  pretend 
that  they  proceeded  for  the  vindication  of  the 
government,  and  yet  to  draw  their  chief  tights 
from  Glengarry  and  Keppoch,  persona  noto- 
riously disaffected  to  it.  While  at  the  same 
time  they  overlooked  the  council  books,  where 
they  would  have  found  at  large  tlie  rise  and 
circumstances  of  all  that  matter,  and  that  the 
king  having  entered  into  a  pacification  with  the 
highlanders,  then  in  arms,  on  comlition  that 
they  should  submit  and  take  the  oaths  by  the 
first  of  January  1691-9,  and  that  this  pacifi- 
cation (which  was  traversetl  by  diverse  inte- 
rests well  known  to  some  of  the  inquisitors) 
not  being  likely  to  have  all  the  desired  effect ; 
the  king  put  out  two  very  solemn  proclama- 
tions, intimating  that  after  the  day  none  of  the 
rebelts  shoold  be  received  into  mercy,  but 
treated  with  the  rigours  of  war ;  so  that  neither 
Glencoe  nor  any  of  them,  had  any  reason  to 
complain  of  unfair  dealing.  6.  By  the  story, 
as  it  is  pieced  together  bv  these  inquisitors,  it 
is  very  plain,  that  old  Glencoe  did  not  come  in 
till  tbe  end  of  December,  the  day  indeed  they 
thought  fit  to  omit  for  reasons  best  known  to 
themselves.  When  he  did  come  in,  he  did  not 
offer  himself  to  any  one  impowered  to  tender 
the  oaths,  but  old  colonel  Hill  governor  of 
Inverloehy,  who  told  biro,  he  had  no  such 
power.  This  governor  being  the  person  by 
whom  any  order  could  be  put  in  execution, 
Glencoe  according  to  his  cunning,  thought , 
that  if  be  kept  a  little  correspondence  with 
him,  without  directly  submitting  to  the  govern- 
ment, he  should  be  safe,  but  to  moke  m1  sure, 
he  was  forced  to  make  a  step  further,  and  some 
days  afler  thetirae  went  to  the  sheriff^s  de|juty 
of  Argyl^hire,  where  he  took  and  subscribed 
the  oaths,  and  got  a  certificate  at  the  bottom  of 
tbe  paper,  of  his  having  taken  theui  of  that 
date  from  the  sheriff^s  deputy  which  was  in- 
trusted with  himself,  and  was  sent  by  him, 
with  his  son,  to  be  presented  to  tbe  privy  coun- 
cil. But  they  haveing  positive  orders  to  admit 
of  nobody  after  the  day,  the  clerks  would  not 
receive  the  certificate,  and  these  were  sufficient 
warnings  for  Glencoe  to  have  made  his  api^i- 
catkui  to  the  general  or  to  the  council,  to  ha?e 
his  case  represented.  But  having  some  de- 
pendence upon  his  intelligence  with  the  gover- 
nor of  Inverloehy,  and  as  it  appears  being  wil- 
ling to  play  fast  and  loose,  he  was  content  to 
keep  his  oaths  in  his  pocket,  and  to  make  a 
fhir  appearance  of  friendship  duribg  the  winter, 
that  he  might  be  safe  at  home  till  it  was  time 
to  go  to thefield ;  nor  will  this  snbtihy  seem 
any  way*  e  thing  eitraordinai^  to  persons  thai 
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TWILUAMIU.      PromkKtigM  w  ih$  Pariimeid  ^  ScMmd, 


*  keillflr,  «l  Don.  Oulial.  HamilloMdo  Wbile* 

*  law  Seoatorei  nottri  CoUeipi  JnHituB,  Dooi. 

*  Jacobum  Ogilvy,  SoUioitatonm  aottron^  ct 


are  oonversaot  with  the  geaiua 

oraflUn 


of  that  ooft  of 
people.  In  this  state  ofaflUrt  aoaie  fool  wore 
oent  from  the  jfaniaoD  of  In?erlocby  to  ^oarter 
in  Glenooe,  which  doeo  not  appear  to  have 
been  by  bbv  order.  Tbeie  troopa  Olencoe 
receivea  with  all  the  appearanoeo  or  friendabipf 
and  the  officer  having  rcoeived  hie  orden  dur- 
ing the  time  he  was  there  entertained,  had  not 
resolution  or  honetly  enough  either  to  declare 
£ur  war,  or  la^  down  his  comnuMion,  rather 
than  imbrue  his  hands  in  the  blood  of  hie  land- 
lord and  his  children,  bat  chose  to  take  the  op- 
portooity  of  an  order  giren  by  persons  wholly 
iffuorant  of  the  hospitality  and  submission  of 
tnese  unhappy  wretches,  and  executed  it  in  a 
way  that  is  tor  ever  unjustifiable.  In  this, 
and  thii  only,  consisted  the  atrocity  of  that 
matter,  aud  had  the  inquiry  been  directed  to 
find  out  truly  where  the  matter  lay,  the  officers 
had  rpceived  condign  punishment  It  is  true, 
the  frport  of  the  commission  does  charge  thtve 
officers  for  their  behaviour,  but  as  the  report 
bore  hard  in  laying  the  blame  where  it  was 
not,  tlie  king  suspected  the  sincerity  of  the 
whole,  and  nothing  followed  upon  it 

Lastly,  the  keeuness  and  asperity  that  ap- 
pears in  the  earl's  letters,  proceeded  from  a 
cause  very  difiVrent  from  what  bin  ene- 
mies have  endeavoured  to  possess  the  world  of; 
and  the  truth  of  it  is,  he  nad  pretty  good  rea- 
sons to  wish,  that  if  the  highlandere  shouM 
break  the  pacification,  and  draw  upon  a  whole 
country  the  severity  sod  cruelties  of  war,  it 
abould  rather  light.upon  an  obscure  small  sept 
of  teniuints,  coosidersble  ftir  notbinff  but  their 
noted  robberies  and  mordera,  who  beinglreated 
with  the  rigt>ur8  uf  war  might  procure  an  easy 
snbmission from  the, rest  And  the  earl  was 
the  more  cono^rneil,  because  he  was  thought 
to  have  a  considerable  part  iu  advising  the  pa- 
cification, whereby  tlie  broken  and  desperate 
men  in  the  hifirhmnds,  some  whereof  were  in 
rebellion,  even  before  kug  James  went  away, 
and  bad  defeated  a  party  of  his  troops,  Wbu 
were  commanded  to  assist  in  executing  of  a 
nentence  upon  a  civil  contract,  might  be  brought 
in  to  be  good  subjects,  and  to  have  liberty  and 
property  in  their  native  country :  but  for  this 
counsel  the  earl  was  very  liberally  blamed  by 
the  enemies  of  the  government,  hecaose  it  in- 
deed broke  their  interests,  nor  have  they  ever 
made  any  considerable  appearance  since ;  and 
by  others,  because  the  thing  was  not  done  by 
them.  And  these  people  did  not  fail  to  sdiot 
the  late  king  to  severities,  and  to  disparage  the 
pacification,  as  being  very  dishonourable;  and 
upon  that  occasion  ttie  merits  of  Glencoe  were 
set  forth  to  the  full,  snd  a  certain  person  was 
sent  commissioner  to  manage  that  affair  at 
court,  who  was  witness  at  allthe  deliberadons 
before  the  military  order  was  drawn  up. 

To  modude,  it  is  plain  to  any  roan  who 
Mnaidcia  the  matter,  tbatit  most  appear  veiy 


AdamiiiB  DmnuMiid  da  Magglna  (i|us^uiii 
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to 


*quiflqae  NooBoroa  eiit  lcgitiiBiis,«c 
*  tailate  lit  CIciiouflB  tuitn  eligebdi) 

■traofe,  tbat  ever  the  Idag  or  hb 
shoold  have  been  stispaotea  aeoeoai 
mean  a  cruelty." 

tiir  John  Dahymple  in  his  relation  of  Stair, 
says,  that  the  scheme  for  cutting  off  by  the 
means  nf  **  Letters  of  fire  and  sword,  an  m- 
human  but  ilkgal  weapon,*'  all  the  highland 
rebels  who  should  not  take  the  oaths  within 
the  time  preserved,  was  suggested  by  lord 
Breadalbane,  adopted  by  Dairy  rnple,  and  as- 
sented to  by  the  king.  And  he  adds,  that 
*'  Gkmco  with  all  his  dan  was  peculiarly  ob- 
noxious to  lonl  Breadalbane,  because  there  had 
been  frequent  wars  between  their  people.  And 
sir  John  Dairy mple  thought  that  mercy  would 
be  thrown  away  upon  them,  because  tney  bad 
been  in  the  irreclaimable  habit  of  making  in- 
cursions into  the  low  countries  for  plaoder, 
and  be<»ase  he  had  himself  obtamed  a  pardon 
for  them  from  king  William,  when  one  of  the 
tribe  having  discovered  his  acconiplict^  in  a 
crime,  the  rest  had  tied  him  to  a  tree,  uud 
every  man  in  the  tribe  had  stabbed  him  with  a 
durk,  Glenco  the  chieftain  giving  the  first 
blow."  1  perceive  not  that  Dairy  ni  pie  refers 
to  any  distinct  authorities  for  this  circumstan- 
tial account,  the  latter  |>art  or  which  is  some- 
what indistinctly  expressed. 

Buraet  states  that  the  propooitio&  of  mili- 
tary execution  upon  the  Glenco  ncn  origi- 
nated from  Breadalbane,  and  that  the  se- 
vere order  concerning  the  separation  of  that 
clan  fh>m  the  rest  of  the  highlaiidere,  was 
signed  by  the  king,  without  any  inquiry 
arout  it,  '*  for  he  was  too  apt  to  aign  papers 
in.  a  hurry  without  examiiuag  the  impor- 
tance of  them ;"  the  consequence  of  hiasaf- 
fering  that  sort  of  business  to  aocumulale,  till 
it  beotme  .necessary  to  dispatch  a  great  deal 
in  a  very  little  time.  And  he  refen  Uie  kiag]^ 
permitting  the  matter  to  escape  public  investi- 
gation to  the  operation  of  his  tendemesa  upon 
discovering  how  many  had  partictpated  in  the 
transaction. 

In  Dairy mple's  Appendix  to  part  8,  book  6, 
be  has  inserted  some  curious  documents  rela- 
tive to  the  treaty  with  the  Hij^blanders,  and 
otlier  proceedings  about  this  tune  respectiiig 
them.  The  following  are  those  moat  nearly 
connected  with  Glenco : 

Secretary  Stair  to  Lord  Breadalbane, 

My  lord ;  London,  Dec.  S,  1691. 

'*  Yours  of  the  16th  past  was  very  uneasy ; 
it »  a  little  qualified  by  that  of  the  19th^<-I 
know  not  by  what  I  was  moved  to  write  to  you 
eight  days  ago,  as  if  I  had  known  what  tbcsa 
lettera  brougnt  me ;  and  though  what  I  wrote 
then  was  only  to  hasten  matters,  the  lingariiig 
being  of  ill  consequence,  yet  1  never  ibooght 
there  waa  dan^per  in  tik§  miscarrying  of  it^   I 
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riiprnM^^  ike  MauacM  ofCAnm* 


A.  D.  less. 
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ct  InqoiRtiMwm  ikcini4»  de  Gsdennidiclaf 
per  qiMM  «l%iioiiiodo»  ti  per  qoMD  GDhwaluii 


i  WM  dMinwsof  ^four  riliira«  opoo  tht 
fipwhiay  of  your  ncgeoatioii ;  but  without 
that,  or  the  boYiog  prevailed  with^oiie  moo,  it 
whot  loeverwishtoaee.  lomcoariDoeditis 
neither  your  Imult,  nor  can  anjr  prgudioo  ariae 
to  their  miycaties  •errice  by  tne  chaoffe  of 
meaaorea,  but  only  ruui  to  the  Hvhlanoara ; 
hot  yet  at  the  preoeot  aettleineol  it  woold  do 
yonraelf  and  your  frienda  no  advantage.  That 
MTion  you  auapect  to  have  blown  np  dhe 
M'liBaoay  hath  great  acocas,  and  wants  mrthing 
but  such  an  occaaion  to  introdoce  him,  and  to 
make  him  in  a  manner  necetsary  to  do  what 

2 on  cannot.  I  doubt  not  all  will  come  right ; 
ut  though  it  is  necessary  you  do  aeem  to  come 
hither,  Jhat  they  may  rue,  yet  you  had  not 
beat,  in  my  opinion,  leave  ii|  and  here  you  can- 
not be  before  onr  settlement,  as  I  apprehend,  ia 
in  readiness.  I  shall  not  repeat  my  thoughta 
of  your  doited  cousin ;  I  percetvo  half  sense 
will  play  a  double  game,  but  it  requires  solidity 
to  embrace  an  opportunity,  which  to  him  will 
be  lost  lor  erer ;  and  the  garrison  of  Invejjocl^ 
is  Kttle  worth,  if  he  can  either  sleep  in  his  own 
bounds,  or  if  he  ever  be  master  there.  I  repent 
nothing  of  the  plan ;  but  what  aooonnt  can  be 
given. why  Aigyle  should  be  forced  to  part  with 
Ardnamurchan,  to  which  Lochiel  hath  no  more 
pretence  than  I  f  you  cannot  believe  with  what 
mdifiereney  the  king  heard  thb  matter,  which 
did  alarm  and  surprise  ua  all,  and  confirmed 
the  bold  assertions  of  othera  against  yoq.  1 
hooe  you  will  be  able  to  document  sir  Ewen's 
and  Mr.  John  McLean's  commissions,  which 
are  necessary  for  your  vinUicatwn.  Lieut,  col. 
Hamillou,  deputy  gorernor  of  Inverlochy,  ia  a 
discrret  man,  you  may  make  uae  of  him.  I 
should  be  ghid  to  find,  before  yon  get  any  poei- 
tire  order,  that  your  business  is  done,  for  shortly 
wo  will  conclude  a  nfsolution  for  the  winter 
camnaign.  1  do  not  fiul  to  Uke  notice  of  the 
frankness  of  your  offer  to  assist.  1  think  the 
clan  Donnell  most  be  rooted  out,  and  Lochiel. 
Leave  the  McLeans  to  Argyll.  But  before  this, 
Leren  and  Argyll's  regunent,  with  two  more, 
would  have  been  gone  to  Flanders.  Now  all 
stops,  and  no  more  money  from  England  to 
enteruin  them.  God  knows  whether  the 
aS,000/.  aterliog  bad  been  better  employed  to 
settle  the  Higbhinds,  or  to  rarage  them ;  but 
since  we  will  make  them  desperate,  I  think  we 
ahould  root  them  out  before  they  can  get  that 
help  they  depend  upon.  Their  doing,  after 
they  get  K.  J.  allowance,  is  worse  than  their 
obstinacy ;  for  these  who  lay  down  airms  at  liis 
command,  will  take  them  up  by  bia  warrant. 
Be  assured  no  papist  will  be  exempted  from  this 
oath f»  allegiance;  and  in  Irehind  they  mu^t 
take  it,  by  act  of  parliament  now  made,  since 
the  sopremacy  is  out  of  it.  You  may  assure 
yourMf,  in  our  settlement  of  government,  you 
are  not  forgot  by  your  friends,  though  I  most 
leU  yoa  iomn  an  agam  emboldened,  who  had 


*  Aolhofilatem  oomoMssa  erat,  alqUe  in  ordiaa 

*  ad  detactionem  ejnadem  com  potestate  dictia 

*  Commiasionariis,  reqnireodi  omnia  Warranta 

given  onr  to  ob|eet  against  your  being  as- 

Sly  dear  lord,  adieu. 

Seerettuy  Stair  to  Lord  Breadatbane, 


Hy  lord, 


London,  Dec.  3, 1601. 


«« The  laat  post  broiupht  Tarbat  letters  fiom 
Glengarry,  or  from  hia  lady,  and  Rorry  upon  a 
message.  GlengairiN  had  sent  to  htm  to  £din- 
bnr|(h.  This  hath  nimished  him  with  oppor- 
tnmty  to  disooorse  the  ku^  on  all  these  matters. 
He  tella  me  he  hath  vindicated  yon ;  only  the 
share  that  the  M'DonaMa  get  is  too  little,  and 
uneqoal  to  your  ffood  cousins,  (really  that^a 
true)  and  hewoolohave  the  money  given  to 
Glengarrv,  and  leave  Aivyll  and  him  to  deal 
for  the  plea.  He  thought  his  share  had  only 
been  1,000(.  sterling.  I  have  satisfial  the  king 
in  these  points,  that  his  share  ia  1,500/.  ster- 
ling, and  that  he  nor  none  of  them  can  get  the 
money,  if  Aigy II  consent  not ;  for  that  destroys 
all  that  ia  good  in  the  aettlement,  which  b,  to 
take  away  gronnda  of  hereditary  feuds :  to  be 
brief,  I  will  assure  you  that  I  shall  never  con- 
sent any  body'a  meddling  shall  be  so  much  re- 
Sirded,  as  to  get  any  of  yonr  terms  altered, 
y  the  next  1  expect  to  hear  either  these 
people  are  come  to  your  hand,  or  else  your 
scheme  for  mauling  them ;  for  it  will  not  dehiy. 
On  the  next  w^k  the  officers  viill  be  dispatched 
(rom  this,  with  instmctbns  to  garrison  Inverj- 
garry,  and  Buchan's  regunent  wul  join  Leven'a, 
which  wilt  be  force  enougli.;  they  will  have 
petards  and  some  cannon.  I  am  not  changed 
as  to  the  expediency  of  doing  things  by  the 
eaaifat  meana,  and  at  leisure,  but  the  madneas 
of  these  people,  and  their  ungratefulness  to 
you,  makes  me  plainly  aee  there  is  no  reckon- 
ma  on  them ;  but  detenda  at  Carthago,  Yet 
who  have  accepted,  and  do  take  the  oaths,  will 
be  safe,  but  deserve  no  kindness  ;  and  even  in 
that  case,  there  roust  be  hostages  of  their 
nearest  relations,  for  there  ns  no  regarding 
men's  words  whom  their  interest  cannot  oblige. 
Menzies,  Glengarry,  and  all  of  them,  have 
written  lettera,  and  mken  paina  to  make  it  be- 
lieved, that  nil  you  did  ^bs  for  the  iotereat  of 
king  Jamea.  Tlierefore  look  on,  and  yon  shall 
be  satisfied  of  your  revenge.    Adieu. 

Lord  Basil  Hamilton  to  the  Duke, 

London,  9th  Jan.  ltf9S» 
"  I  know  not  if  the  news  of  the  Highlanderr 
taking;  the  oaths  will  put  a  stop  to  the  marching 
of  the  troops  that  were  desigiied  for  that  pur- 
pose, but  J  believe  it  will  not ;  but  that  the  or  < 
der^lbi^their  campaign  will  ^ill  go  on. 

PfopomU  omcerning  the  Highlanders^  by  lord 

Breadalbane. 

"  The  last  opinion  given  to  your  mi^|esty, 
concerning  the  settling  of  the  Highlanders, 
having  had  good  suooess,  by  their  submitting 
to  your  got  eminent,  laying  down  arms,  om 


MTe  per  eoram  Jqimbcm,  Mf«  I>BcbnlkNMk, 
d  tUKO  MMtai    iKcH 


tol]  7WILLUMIIL      PrmMngimUiePmlimmiiftkMaMi, 

*  wa  difMtkHies  qoa  «tteniit  nnaPMii  fiMri,  I  •  cttam  Taite  pnot 

*  atqae  etiam  emDmandi  omD«8  penonu,  qu*     *  a***  ■!».««*«*»  !»•«. 
*io  re-aotedicta  Negotium  baboera;   atqae 

taking  the  oath  of  allegiance ;  it  remaint  now 

to  propoae  to  your  najeaty,  bow  to  make  tbem 

mefal  and  aerviceable  lo  yoa,  and  to  take  op 

arms  for  your  majesty  in  case  of  any  insiime> 

tion  at  home,  or  in? asion  from  abroad,  or  tbat 

jf  oar  majesty  think  it  fit  to  use  eone  of  them  in 

fbfeign  parts. 
^  1st,  The  law  obligee  the  nation  to  riae  in 

anna  when  required,  and  to  <sontinue  in  arms 

Arty  days. 
*'  9d,  That]  your  roajtaty  by  rirtoe  of  this 

law,  ordain  all  the  higfahiod  landlords  and  chicf- 

tainato  hare  such  a  proportion  of  men  icady,aa 

then*  estates  and  interest  may  easily  raise  and 

preyide,  without  making  the  lery  too  heat y  ibr 

them,  which  lery  may  be,  according  to  the 

calculation  made  thereof,  fbur  thousand  good 

and  eifectire  men. 

<<  Sd,  That  theae  men,  both  officers  and  aol  • 

diers,  be  enrolled,  and  thereby  ready  to  be  cal- 
led for  when  required.    And  to  that  end, 
*'  4th,  Tbat  your  majesty  siye  commission 

lo  some  principal  man  in  the  highlands,  to  haye 

the  charge  of  raising,  enrolling,  and  bringing 

them  to  the  field,  and  placing  of  fit  inferior 

officers  oyer  them,  aoourdbg  to  the  nuoiber 
that  eyery  tribe  sends  out. 

**  5tb,  That  this  principal  person  hare  the 
.  py  of  a  general  officer,  but  thai  only  when  he 
18  employed,  to  defray  his  expence ;  who  ia  to 
recf  iye  bis  orders  from  your  majesty,  or  your 
goyemment,  or  from  the  commander  in  chidT 
nf  your  standing  forces  in  that  kingdom. 

"  6tb,  That  Lochzeal,  in  respect  of  his  ex- 
perience and  skill,  and  his  interest  in  the  other 
dana  besides  his  ovro,  may  hare  the  next  com- 
mand ofer  this  militia,  and  hare  the  pay  of  a 
colonel  while  he  Is  employed,  in  regard  he  is 
arobitiotis  to  serye  your  majcnty,  *and  he  is  a 
protestant. 

"  7th,  That  there  be  fi»ty  captains  set  oyer 
the  four  thousand,  of  such  as  every  tribe  may 
hare  one  of  their  own  to  command  them,  and 
these  to  haye  a  giutuity  at  their  return  home, 
after  they  are  dismissed,  as  they  behave  them- 
•elves,  and  do  keep  their  men  in  good  disci- 
pline ;  and  this  gratuity  to  be  bratowed  by  the 
adricc  of  your  majesty's  goyemment,  the  com- 
mander in  chief  of  your  forces,  uod  of  the  per- 
son who  ban  the  principal  command  of  the 
higblanders.  That  as  suou  a^  your  majesty 
aetties  your  governnieot  ot*  that  kingdom  these 
two  GommissiuDs  bq  given,  that  they  may  imme- 
diately tbereafler  go  about  tlie  enrolliog  of  the 
men,  according  to  the  projiortions  to  be  charged 
by  proclamation  on  every  landlord  and  chielUin, 
to  be  ready  when  called  for. 

'*  81h,  As  this  eslablidliment  will  encourage 
the  higblanders  to  be  faitbtVil,  and  serve  your 
majesty,  being  eommanded  by  persons  of  them- 
selves, and  in  whom  your  majesty  may  oon- 
ilde ;  so  it  will  extremely  discourage  such  as 
design  to  giy<  distuibanoe  lo  the  peace  of  that 
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kingdom,  and  to  embamaa  year  gofensMat 
there,  when  they  find  that  ynur  majesty  bu 
engaged  a  Ibraudable  ibree  of  higblaadefi 
ready  to  ftll  on  them,  contrary  to  tbeir  eipse* 
talioo,  nadendeafOUnofkoepiAgvtbem  frMB 
oominr  in. 

**•  fth,  Yoor  mijsBty  has  these  fbroea  witliosl 
any  charge,  except  for  a  few  officers,  and  tiMt 
only  when  emptoyed,  and  tbat  bnt  for  a  short 
time,  which  will  discuss  any  comnyitioa  oia 
be  in  that  nation  ;  and  it  may  be  asserted,  thit 
there  cannot  bo  better  militiamen  than  they  are. 

**  10th,  Yonr  majesty  haa  not  a  fund  in  tbat 
kingdom,  nor  can  have,  to  maintain  above  three 
thooaand  standing  forces,  which  are  so  fpw,  that 
it  is  a  great  encouragement  for  all  ill  designs, 
especial^  in  your  majesty's  abemce.  Bat  this 
addition  of  four  thouaand  higblaodera  will  alter 
the  case  exceedingly,  will  stren^fthen  yonr  g»- 
yeniment,  enconrsge  your  standing  forces,  sad 
disappoint  yonr  enemies;  for  they  may  heao 
ordved  as  to  be  ready  to  maich  on  few  days 
advertiaement. 

^  11th,  Itwillbeflttheiobeanauorertwo 
in  conatant  pay,  fiw  attending  and  hMkiag  after 
these  fbraes,  and  to  aenre  as  adinlants  fSe  lais- 
ing,  bringing  them  to  the  field,  and  to  keep 
them  from  praudieing  the  oonntries. 

*'  18tb,  That  in  pursuance  of  this  dOignce, 
and  that  the  discontented  disafieeted  parties  in 
that  kingdom  naay  see  that  yoor  majestywyi  trust 
and  employ  the  higblanders,  ^if  theae  force  yoo 
to  it)  yoor  mi||eBty  wOi  be  |MMBcd  to  dispatch 
Lochziel  home,  contented,  and  obliged  to  yonr 
mqiesty's  royal  bounty:  it  is  hot  a  small  sum 
he  pretends,  and  yonr  majcaty  will  find  it  veiy 
wdi  beatowed. 

<'  13th,  In  case  yonr  majesty,  at  any  time, 
think  it  fit  to  employ  a  regiment  of  higblanders 
abroad,  they  may  be  douched  out  of  this  body 
of  men ;  and  in  that  case,  it  is  humbly  offered 
to  your  mi^esty,  that  they  be  allowed  to  use 
their  own  apparel,  and  their  own  arma,  and  to 
be  disciplined  in  their  own  faahkm,  and  to  be 
commanded  by  persona  hnvmg  thetr  language, 
and  who  have  interest  with  them. 


Lut  of  Chieftains  to  which  Ihe  Propimli  rtiote. 

Mca. 

The  eari  of  Seafort, SOO 

The  viscount  of  Tarbat, 50 

The  tord  Loyitt, 150 

The  eari  of  Sutherland, 100 

The  lord  Rbea, 50 

The  laird  of  Ballingoun,        ....  100 

The  laird  of  Fouls, 50 

The  burd  of  8traglasse, 80 

The  laird  of  Gleomoriston,    ,  -    -    •    -  SO 

The  laird  of  M<lntoah,      ...    •    -  100 
Mcpherson  of  Clunie, 

The  laird  of  &Urafock,     -    ...    -  150 

The  buid  of  Grant, tOO 

Theliirdof  Balmdak)eh»      •    ...  SO 
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mpcchit^ 


*  tnnsrottlent  renm  statam  rai  antedicta,  una 

*  com  Pk^obatiooilNis  et  TettimoDiis  coram  inaia 
^  addocendb,  nti  poat  debiftam  et  plaoam  inibr- 

<  mationem,  neccanriaa  Directioiica,  eateooa 
^  ooaofjdamos  protit  nvth  ooograam  yidebitor. 

<  Id  cqiua  Rei  TMiimoDium«  pmentiboa,  magw 

*  nam  Si|^liam  noatram  appendi  mandariniia. 
'  Apod  Aolam  ooatnm  de  Kenaington,  Tigeai- 
*-  mo  0000  die  Menaia  Aprilii,  Aono  Domini, 


A.D.  1695. 


C8M 


ThedokeofGoidoOy    ..*-.. 

TfaeeariofHar, 

TiMmarauisol'AUioll, 

Thelainfof  Aahintullie,        .    .    .    . 

The  laird  of  Waem, 

The  laird  of  OaratuUy, 

The  laird  of  Strowao, 

The  earl  of  Perth, 

The  earl  of  Murray,    ...... 

The  earlof  MoDteath,      .    .    .    .    . 

The  marquis  of  Montrose,     .    •    .    . 
Hie  laini  of  Luss,      ...._. 

The  laird  of  Madarboe, 
Theearlof  Argyle,     • 
The  earl  of  Breadalbane, 
The  lain!  of  Calder,    . 
The  laird  of  M'Lane, 
The  laiid  of  Loebeal,       .    « 
The  capUne  of  Clanrooald,    •  ' 
Sir  Donald  McDonald,  of  Float. 
The  laivd  of  M«Leod,       -    . 
The  laird  of  Glengaiy ,    .    . 
The  laupd  of  M'Fiozooy, 
McDonald  of  Keppocb;    •    . 
The  kird  of  Appine, 


SOO 

liOO 

300 

30 

60 

50 

SO 

150 

100 

100 

150 

50 

30 


•  Millesimo  Sexcentesimo  Nonacfesimo  quioto 
«  Annoqae  Regni  nostri  Septimo. 

•  Per  Signatoram  Manu  8.  D.  N.  Reffis  au- 

*  perscnptam.  ^ 

« Written  to  the  Great  Seal  and  Re^.  Mar 
«  20, 1695.  «  Don.  Rannald,  ^put.  ^ 

•  Sealed  at  Edinburgh,  May  20, 1^95. 

*  Jo.  DiCKSOMB.* 


The  tutor  of  Appine, 
The  laird  of  Lochboay, 


Ont  (f  the  Highiand  Chieftain's  ComnMtum 

to  treat. 

"I  Col.  MacDonell,  of  Keppoch,  doth  here- 

by,  in  mv  own  name,  and  in  name  of  Ranald 

WDoneli  of  Insh,  Ronald  M»DonalI  of  Froels, 

Donald  M'Douald  Coldonarge,  -Eneas  M*Do- 

nell  of  Bohurlmy,  £neas  M<Donell  of  Kill- 

brihonatt,  ^neaa  M'Donell  of  Tulloch,  Alex 

M*Dpnell  of  Inveroy ,  Neil  Kennedy  of  Kearu- 

than,  Alex.  M^Douelloftirnodensh,  and  the 

rest  of  my  kinsmen  and  friends,  earnestly  de- 

aire  and  reauest,  impower  and  commissionate 

the  right  hon.  John  earl  of  Breadalbane,  to 

treat  sod  conclude  with  the  present  govem- 

nient,  /or  procuring  to  me  and  my  foresaids 

fnends  sucli  lending  and  concessions  as  he  may 

obtain  from  them ;  hereby  promissing,  upon 

iny  oath,  in  my  own  name,  and  for  tbera,  that 

I  and  they  shall  stand  and  adhere  to  such  terms 

a»  his  lordship  will  procure  for  me  and  them. 

In  witness  whereof  J  have  written  and  sealt 

thir  presents,  the  twenty- fourth  of  June,  1691. 

"  Coll.  Macdonald." 

One  of  the  Highland  ChirftainU  Obiigations  to 

keep  Peace, 

'<  I  Coll.  MackDonell  of  Keppoch  doth  for 
*"^*^  mid  on  behalf  of  BonaM  MackdoDild 


of  Insh,  Ronald  M'Donald  of  Fenaett,  Alex 
M«Donell  of  Inrerov,  Donald  M'Dooell  of 
Cleonaige,  £neaa  M^Donell  of  Bohuntiiie 
iEneaa  M«DoneU  of  KUIiehonat,  iBneas  Ma^ 
Donell  of  Tollioch,  Neil  Kennedie  of  Leonor- 
taane-more,  Alex.  Kennedie  of  Leorutban-beiff 
Atex.  Mac  Donell  of  Firmadrosa,  ^neaa  Mac 
Donell  of  Auchnaooichine,  and  all  the  raat  of 
my  kinsmen,  friends,  and  foUowera,  eDgairo 
on  my  faith  and  word,  that  I  and  they  ahall 
submit  to  the  present  gofemment,  h>e  peace- 
ably, and  commit  no  acta  of  hostility  nor  de- 

-    -    -      ov    prcdation8,norjoin  with  any  forcea  from  abroad 

-  -    -    -    500    or  within  the  ooontir,  to  commit  any  such  acts 

-  -    -    •    S50    until  the  first  day  of  Smtember  next,  proTidioir 

-  -    -    .    100    M»t  such  propoaala  and  teiTOsaashUrbemiSe 
--^    by  the  earl  of  Breadalbme  to  the  preaent  go- 

iremment  be  granted  to  me  and  thoae  abore- 
naentioDed,  against  the  foresaid  day :  prondinr 
also,  that  no  act  of  htttih'ty  or  depredations  iS 
oommitled  against  me,  or  any  of  my  aaid  frienda 
or  kmamen,  before  the  abovesaid  first  day  of 
September  next.  To  these  coodiUona  I  do 
hereby  oblige  noj^aelf  to  stand  and  adhere :  In 
witness  whereof  I  hare  written  and  subscribed 
these  presents,  the  24th  of  June,  1691. 

**  Coll.  Mackdonals." 

"  There  is  a  tradition,  whether  true  or  not 
I  know  not,  that  when  lord  Nottingham  aifter* 
wards  wrote  to  lord  Breadalbane  to  account  for 
the  12,000/.  which  had  been  given  him  to  be 
divided  among  the  Highbinders,  he  answered 
the  letter  in  these  words  i  *  My  lord,  the  High- 
'  lands  are  quiet:  the  money  is  spent:  and 
*  this  is  the  best  way  of  acconntiug  between 
'  friends.' " 


100 

150 

]00 

100 

100 

100 

30 
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50 

30 
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Bat,  according  to  Bomet,  Breadalbane  had 
honestly  brought  back  the  money. 

The  following  anecdote  is  highly  cwitaUe 
to  bumdn  nature :  ^^^ 

"  During  the  rebelltoo,  in  the  year  1745, 
the  claa  of  Gleoco  wore  quartered  near  the 
house  of  lord  Stair.  The  Piretender  being  afraid 
they  would  remember,  that  the  warrant  for  the 
massacre  of  their  clan  had  been  signed  by  the 

Sf  *'*  r*^*'^»  ^^^  *  8r«a"J  to  protect  the  house. 
The  clan  quitted  the  rebel  army,  and  were  re- 
turnmg  home:  the  Pretender  sent  to  know 
their  reaaoo.  Their  answer  was,  that  they  had 
been  affronted ;  and  when  aaked  what  the  af- 
front was,  they  aaid,  *  the  greatest  of  any  ;  tor 

*  they  had  been  auspected  of  being  capable  of 

*  Tiating  the  ii^uriea  of  the  father  upon  the  i»> 
'  noooBt  and  brafe  son.' " 
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In  Englisli  tbui : 


*  William,  by  the  mce  of  God,  kioff  of  Great 
Britain,  &c.  To  i3l  good  men  to  whom  theie 
pwaenta  shall  come,  meting.  Whereas  we 
nave  taken  into  oonaideration,  that  though  in 
the  year  of  our  Lord  1693,  we  gave  power,  by 
axpeM  inatmctions,  to  William  dace  of  Ha- 
mikoB  deceased,  and  others,  to  examine  and 
in^nire  into  the  siaoghter  of  certain  people  of 
thenameof  Macdonald  and  others  in  Glcnco, 
in  the  year  169S,  and  into  the  way  and  man- 
ner how  the  same  waa  oommitteil,  yet  never- 
thdeas,  the  inquiry  then  made,  pursuant  to 
the  said  instructions,  was  defective;  and  con- 
sidering likewise,  that  the  most  eflfectnal  me- 
thod for  receiving  full  information  of  the  true 
cireomstances  of  the  matter  aforesaid,  most  be 
by  a  commission  to  ibfti  effect ;  and  being 
very  well  satis6ed  of  the  abiKtics  and  fitnees 
of  the  persona  under-named,  for  the  ends  be- 
fore expressed:  know  ^e  therefore  that  we 
have  named  and  constituted,  and  by  the  te- 
nor of  these  presents  do  name  and  oonstilnte, 
our  right  trusty  and  well- beloved  cousin  and 
connsellor,  John  maranis  of  Tweddale,  our 

ah-chancellor,  and  nilliam  earl  of  Annan- 
»,  and  our  trusty  and  beloved  counsellon, 
John  lord  Hurray,  sir  James  Stnart  onr  ad- 
vocate, Adam  CockburaofOrmtslonottrius- 
tice  clerk,  Mr.  Archibald  Hope  of  Rankeiller, 
and  sir  William  Hamihoo  ofWbitelaw,  se- 
nators of  our  [college  of  iustioe,  sir  James 
S^vy  our  solicitor,  and  Adam  Drummood  of 
eggins,  (of  whom  five  shall  be  a  qnoram, 
and  granting  them  power  to  chuse  their  own 
deck)  our  commissioners,  to  take  preooflfnt- 
tion  and  make  enquiry  into  the  slau^ter 
aforesaid,  by  whom  and  how,  and  by  what 
colour  of  authority  the  same  was  committed  : 
and  in  order  to  the  discovery  of  the  same, 
we  give  power  to  the  said  commtssiooers  to 
send  for  all  warrants  and  directiona  granted 
for  that  end  :  and  likewise  to  examine  all  pei^ 
sons  that  bad  any  hand  in  the  business  afore- 
said, and  likewise  to  examine  witnesses  as 
shall  be  found  necessary,  either  upon  oath  or 
declaration  ;  and  aflerws^s  the  said  comnus- 
sionersishall  transmit  to  us  the  tme  state  of 
the  iKitter  aforesaid,  together  with  the  prods 
and  t»  *deoce  that  shall  be  brought  before  them, 
that  ther  doe  and  full  information,  we  may 
give  such  directions  thereupon,  as  to  ns  shall 
seem  meet  and  necemarv.  in  testimony 
whereof,  we  have  cemmanded  oar  Great  Seal 
to  be  appended  to  these  presents.  Given  at 
our  court  at  Keosingtoa,  tbe  S9th  day  of 
April,  1695,  and  of  our  reigu  the  seventh. 

*  Superscribed  by  the  signature  of  the  hand- 
writing of  our  most  serene  lord  the  king. 

<  Written  to  the  Great  Seal,  and  ragutafed 
<  the  «Oth  day  of  May,  1695. 

•Don.  Ranald,  Depot.' 

» Sealed  at  Sdioburgh,  May  SO,  1695. 

*  Jo.  DlGKjTOia.* 

•  -  I 


PROCKEOmOS  Of  PA»LUmWT. 


Upon  the  99d  of  May,  16QI5, 
read  in  parKaasent,  aa4  the  House  voted 


neskcon.  Thkhiam^isaty'slugkcomniiswNi- 
er  transmit  the  hnnabiettiai^  of  the  pariia- 
mcatto  hia  Migeoty,  for  oMering  an  inquiry 
iota  that  matter,  wbcireby  the  hoMor  aad  jus- 
tioa  of  tha  nation  might  be  vindicaled. 
It  being  vmd  that  tbe  commission  sheold 

cem,  and  that  the  diaoovery  be  BMda  known  to 
the  House  before  ila  ndjourament ;  bis  grace 
assured  them,  that  he  doubted  not  of  his  sm- 
jesty*s  giving  satisfoction  to  his  pariiansent  in 
that  point,  and  that  before  they  parted. 

The  commissioners  proceeded  according  to 
order,  and  made  the  foUbwing  Report : 

Repobt  of  the  Commission  given  by  his  ma- 
jesty, for  inouiriug  into  the  slaoffhter  of 
the  men  of  Glenco,  subscribed  at  ualyrod- 
bouse  tbe  30th  day  of  June,  1693. 

John  roarqoia  of  Tweddale,  lord  high  dian- 
cellor  of  Scotland,  William  ewl  of  Annandsle, 
John  lord  MnrrMTi  air  James  Stuart  his  ma- 

a'  's  advocate,  Adam  Cockbnra  of  Ormistoan, 
justice  clerk,  sir  Archibald  Hope  of  Ran- 
keiller, and  sir  William  Hanulton  n»  Whitelaw, 
two  of  the  senatora  of  the  oollcppe  of  justice,  air 
James  Ogilvy  hia  mi^esty's  solicitor,  and  Adam 
Dnimmimd  of  Mcggina,  commissioners  ap- 
pointed by  hia  mmesty,  by  bis  eommisMm 
under  the  great  seat  or  the  date  the  S9th  of 
April  last  past,  to  make  inquiry,  and  to  take 
trial  and  prsoognition  about  tM  alaogbter  of 
several  persons  of  the  surname  of  Macdonald 
and  others  in  Glenco,  in  the  vemr  169S,  by 
whom  and  in  what  ssanner,  and  by  what  pre- 
tended aatfaority  the  same  was  committed,  with 
power  to  caR  lor  all  warrants  and  directiona 
given  in  that  matter ;  as  also  to  examine  all 
persona  who  had  a  hand  therein,  with  what 
witnesses  they  should  find  necessary,  either 
upon  oath  or  declaration,  and  to  report  to  his 
majes^  the  true  state  of  the  said  matter,  with 
the  evidence  and  testimonies  to  be  adduced  be- 
fore them,  as  the  said  commission  more  amply 
bears t  having  met  and  qualified  themselves  by 
taking  the  oath  of  allegiance  and  amonuice, 
conform  to  the  not  of  ^rliament,  with  the 
oath  de  Fidelif  as  use  is  in  such  cases,  did 
according  to  the  power  given  to  them,  ^nse 
Mr.  Alexander  Monro  of  Beircrofl  to  be  their 
derk;  and  he  having  also  qualified  himself 
as  above,  th^  proceeded  into  tbe  said  inquiry, 
to  call  for  all  warrants  and  directions,  with  alt 
such  persons  as  witnesses,  that  might  give  light 
in  the  said  matter  ;  and  having  considered  the 
foresaid  warrants  and  directions  jirodiKsed  be- 
fiire  them,  and  Uken  t|he  oalhs  and  depoeitioos 
of  the  witnesses  undernamed,  they  with  all 
submission  lay  the  report  of  the  whole  dieoo- 
very  made  by  them  hefi>re  his  mayesty  in  the 
order  following.  And,  first,  of  aome  thmga  that 
prsoedad  the  said  alaiighter.    Secondly,  of  thn 


8ir7] 


fmpetting  the  Masnert  ofGknco* 


A.  D.  1695. 


[899 


BMltorof  fadi  with  fbe  proofs  nod  eviiienne 
taken,  when  and  in  what  manner  the  same  wa« 
eommhted.  TbinUy,  of  the  warranta  and 
difediona  thai  cither  really  were,  or  were  pre- 
tewled  for  the  committiDg  it.  And,  Lastly, 
The  oomninioBcra  homble  opinion  ol  the  true 
state  and  aOcuunt  of  that  whole  busiDen. 

The  thingfs  to  be  remarited  preceding'  the 
said  sUafi^ter,  were,  that  it  is  certain  that  the 
lairds  of  Olenco  and  Aochiotriaten,  and  ttieir 
followers,  were  in  the  insurrection  and  rebel- 
lion mndc  by  some  of  the  highland  clans,  under 
the  A)infnoDd  first  of  the  viscount  of  Dundee, 
and  then  of  major  general  Buchan  in  tlie  years 
1689  and  169a.  This  is  acknowledged  bv  all. 
But  when  the  earl  of  Braidalbin  caUed  the 
beads  of  the  claos,  and  met  with  thetn  in 
Aacbalhider  in  July  1691,  in  order  to  a  cessa< 
lion,  tiie  deceased  Alexander  Macdonald  of 
Oknco  was  there  wiih  Giengary,  sir  John 
Ifacleoe  and  others,  and  agreed  to  the  cessa- 
tion, as  it  is  also  acknowledged :  But  the  de- 
ceased Glenco*s  two  sous,  who  were  at  that 
time  with  their  father  in  the  town  of  Aucballa- 
der,  depone,  that  they  heard  that  the  carl  of 
Braidalnin  did  at  tliat  time  quarrel  with  the  de- 
ceased Glenco  about  some  cows  that  the  earl 
alledged  were  stolen  from  his  men,  by  Glepco's 
men  ;  and  that  thou|fb  they  were  not  present 
lo  hear  the  words,  yet  their  father  told  them  of 
the  cliallenge.  And  the  two  aons,  with  Bo» 
nald*  Macdotmld,  indweHcr  in  Glenoo,  and 
Ronald  Macdonald  in  Innerriggen  in  Gleoco, 
do  all  depone,  that  they  heard  the  deceased 
Glenco  say,  that  the  earl  of  .Braidalbin  at  the 
meetiog  of  Anclialiader  threatened  to  du  him 
a  mischief,  and  that  he  feared  a  mischief  from 
no  man  so  much  aa  from  the  earl  of  Braidal- 
bin, as  their  depositions  at  the  letter  A  in  the 
margin  b^rs.  And  Alexander  Macdonald, 
second  son  to  the  deceased  Gleuco,  doth  farther 
depone,  that  he  hath  of^en  heard  from  his  fatlier 
and  others,  that  there  hnd  been  in  former  times 
blood  betwixt  Brnidalbin's  family  and  their 
clan,  as  his  deposition  at. the  same  mark  bears. 
And  here  the  commi^iitionerB  cannot  but  take 
Aotice  of  what  hath  occurred  to  them  in  two 
letters  from  secretary  Slair  to  lieutenant  colo- 
ael  Bauiilton,  une  of  the  1st,  and  another  of 
the  3d  of  December,  1091,  wherein  he  ex- 
Arettes  his  resentment  from  the  marring  of  the 
bargain  that*  should  have  been  betwixt  the  earl 
of  Braidalbin  and  the  highUnders  to  a  very 
great  height,  charging  some  for  their  d««pue 
against  hnn,  as  if  it  bad  been  the  only  hin- 
drance of  that  settlement:  Whence  heroes 
joa  in  his  of  the  3d  of  December  to  say,  that 
since  the  government  cannot  oblige,  thenif  it  is 
obliged  to  ruin  some  of  them  to  weaken  and 
frigteteo  the  rest,  and  that  the  Hacdonalds  will 
fblTin  this  net ;  and,  in  effect,  seems  even  from 
•that  time,  which  was  almost  a  month  before 
ibe  expiring  of  the  king's  indemnity,  to  project^ 
laitb  lieutenant  cok>neT  Hamilton  that  some  of^ 
l^eoi  should  be  rooted  out  and  destroyed.  His 
m^esty's  proclamation  of  indemoiK  was  pub- 
lished m  August  1691>  oflfering  a  free  JDoem- 
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nity  and  pardon  to  all  the  highlandera  who  had 
been  in  arms,  upon  their  coming  in  and  taking 
the  oaih  of  aliegiai^ce  betwixt  that.and  the  1st 
of  January  thereafter:  And  in  compliance 
with  iheprochimation,  the  deceased  Glenco  goes 
about  the  end  of  December  1691,  to  colonel 
Hill,  governor  of  Fort  William  at  Inveriochie, 
and  desired  the  colonel  to  minister  to  him  the 
oath  of  allegiance,  that  he  misrht  have  the  king's 
indemnity.  But  coUmel  Hill  in  his  deposition, 
marked  witb  the  letter  B,  dotb  farther  depone» 
that  he  hastened  1iim  away  all  he  conid,  and 
gave  him  a  letter  to  Ardkinhui  to  receive  him  as 
a  lost  sheep ;  and  the  colonel  pnxluoes  Ard- 
kinlas's  answer  to  that  letter,  dated  the  9tli  of 
January,  1691,  bearing,  that  he  had  endea- 
voured to  receive  the  great  lost  sheep  Gleneoi, 
and  that  Glenco  had  undertaken  to  bring  in  all 
his  .friends  and  followers,  as  the  privy  council 
should  order:  and  Ardkinlas  further  writes, 
that  he  was  sendiofj^  to  Edinburgh,  that  Glenoo, 
though  he  had  mistaken  in  coming  to  colon^ 
Hill  to  take  the  oath  iif  allegiance,  might  yel 
be  welcome,  and  that  thereafter  the  colonel 
should  take  care  that  Glcnco's  friends  and  fid- 
lowers  may  not  suiler,  till  the  king  and  coan- 
cil'S  pleasure  be  known,  as  the  said  letter  mark- 
ed ou  the  back  with  the  letter  B.  bears.  And 
Glenco*8  two  sons  above  nametl  do  depone  .in 
the  same  manner,  that  their  father  went  about 
the  end  of  December  to  colonel  Hill,  to  take 
the  oath  of  allegiance ;  but  finding  his  mistake, 
and  getting  the  colonel's  letter  to  Ardkinlas,  he 
basted  to  luverary  as  soon  as  he  could  for  the 
bad  way  and  weather,  and  did  not  so  much  as 
go  to  his  own  house  iu  his  way  to  Inverary, 
though  he  past  within  half  a  mile  of  it,  as  both 
their  depositions  at  the  lt;tter  B  bears.  And 
John  Maodonald,  the  eldest  son,  depones  far- 
ther, at  the  same  mark,  that  his  father  was 
taken  in  his  way  by  captain  Drummosd  at 
Barkaldio,  and  detained  24  hours. 
.  Sir  Colin  .Campbel  of  Ardkiulas,  sheriff^de- 
puty  of  Argile,  depones,  that  the. deceased 
Glenco  came  to  Inverary  abotit  the  beginning 
of  Januiry,  1692,  with  a  letter  from  colonet 
Hill  to  the  effect  above  mentioned,  and  was 
three  days  tbere  before  Ardkinlas  could  get 
thither,  becaiuie  of  bad  wentber;  and  that 
Glenco  said  to  him,  that  he  bad  not  come 
sooner,  because  be  was  hindered  by  the  storm. 
And  Ardkinlas  farther  depones,  that  when  he 
declined  to  give  the  oath  of  allegiance  |i» 
Glenco,  because  the  bist  of  December,  the  time 
appointed  for  the  taking  of  it,  was  past,  Glenco 
begged  with  tears  that  he  might  be  admitted  to 
take  it,  and  promised  to  briug  in  all  bis  people 
within  a  short  time  to  k\o  the  like;  and  if  any 
of  them  refused,  they  should  be  imprisoned  or 
sent  to  Fbnders.  Upon  which  Ardkinlas  says, 
be  did  administer  to  him  tlie  oath  of  allegiance 
upon  the  6th  of  January,  1692,  and  sent  a  cer- 
tidcate  thereof  to  Edinbura^h,  with  colonel  Hilfa 
letter  to  Colin  Campbel,  sheriff  clerk  of  Argile, 
who  was  then  at  Edinburgh ;  and  farther  wrote 
to  the  said  Colin  that  be  sboold  write  back  to. 
biro,  whether  Glenoo'a  taking  of  the  oath  was 
3JJ 
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allowed  bj  the  eooeca  or  not,  ••  AfdUoltt'a 
depotvitioii  at  the  letter  B  tertifln.  And  the 
aaid  Coltii,  aberiff  derk,  depones,  tfcat  tbe 
foraaaid  letters,  and  the  oertineate  rdating  to 
OleoGO,  with  some  other  eartifloataa  vetetiDg  to 
aome  other  imoont  all  open  one  paper,  were 
aent  in  to  him  to  Edinbfiiii^  by  mkinlaa; 
whiefa  paper  bdogjpvedneed  upon  oath  by  ahr 
Gilbert  Blliel,  clerk  of  the  aecret  eooncil^  bat 
rolled  and  aoored  as  to  Oleneo*s  part,  and  hie 
takmg  the  oath  ef  allegiance,  yet  the  cuuimis 
aieners  fband  that  it  was  not  so  delete  or  dashed, 
bat  that  it  may  be  read  that  Gleneo  did  take 
the  oath  of  alle^fiaoce  at  Inveivv,  the  6th  day 
of  January,  1692.  And  tlie  said  Colin  Cann- 
bri  depones,  Aat  it  came  to  his  hand  fainy 
written,  and  not  dashed;  and  that  with  tins 
eertificate  lie  had  the  said  letter  fhm  Anftinlas 
(with  colonel  HIIPs  abo? e  mentioned  letter  to 
Ardkinlas  indosed)  bearing,  how  earner  Gleneo 
was  to  take  tbe  oath  of  alle|^oe,  and  that  be 
had  taken  it  upon  tfie  6th  of  January,  hot  that 
Ardktnlaa  w»s  donblfhl  if  that  tbo  council 
would  reeeWe  it :  and  the  sheriff  clerk  did  pro- 
d«ice  before  the  commissionerB  the  foresaid 
letter  by  colonel  Hill  to  Anlkinlaa,  dated  at 
Fort  Wiliiam  the  3  Ist  day  of  December,  1691, 
nnd  bearing,  that  Gleneo  had  been  with  him, 
but  aliped  lorae  days  ont  of  ignofance;  yet 
that  it  was  good  to  brii^  in  a  teat  aheepat  any 
time,  and  woidd  be  an  adrantage  lo  render  the 
king's  goremment  easy.  And  widi  the  said 
ahmff  clerk,  the  lonf  Aberuchil,  Mr.  John 
Campbel,  writer  to  tbe  signet,  and  sir  Gilbert 
Slliot,  clerk  to  the  councO,  do  all  declare,  That 
Glenco's  tsking  the  oath  of  allegiaRoe,  with 
Arftinlas's  foresaid  certificate,  as  to  hie  part  of 
it,  did  come  to  Edinborgb,  and  was  aeen  by 
them  fohrly  written,  and  not  scored  or  dashed ; 
hot  that  sir  Gilbert  and  the  other  derk  of  the 
eonncil  refused  to  take  it  in,  because  done 
after  the  day  appointed  by  the  proclamation. 
Wherenpon  the  said  Colin  Campod,  and  Mr. 
John  Campbel,  went,  aa  they  denone,  to  tbe 
lord  Abeitiimtl,  then  a  priry  counsellor,  and  d«i- 
aired  him  to  take  the  advice  of  privy  counsel- 
lore  about  it;  and  accordingly  tney  affirm  that 
Aberuchil  said  he  had  spoke  to  sereral  priry 
ooooaellorB,  and  pertly  to  the  lord  Stairs,  and 
that  it  was  their  opinion  that  the  foreaaid  certi- 
ficate could  not  be  received  without  a  warrant 
from  the  king,  and  that  it  would  neither  be  safe 
to  Ardkinlas,  nor  profitable  to  Gleneo,  to  give  in 
the  certificate  to  tbe  clerk  of  the  council;  and 
Mm  file  lord  Aberuchil  confirms  by  his  deposi- 
tion, but  doth  not  name  therem  tbe  lord  Steir. 
And^  Colin   Campbel,  the  aheriff  clerk,  does 

farther  depone,  that  with  the  knowledge  of  tbe 
biV  Aberuchil,  Mr.  John  Campbel,  and  Mr. 
David  Moncrief,  clerk  to  the  council,  he  did  by 
himself,  or  his  servant,  aoore  or  delete  the  for- 
aaid  certificate,  as  now  it  standa  scored,  as  to 
Qlenco*s  taking  tbe  oath  of  allegiance,  and  that 
he  gave  it  in  so  scored  or  obliterate  to  the  said 
Mr.  David  Moncreif,  clerk  of  the  council,  who 
took  it  in  as  it  is  now  produced.  But  it  doth 
not  appear  by  all  these  depoaitiona,  that  the 


After  that  Gleneo  had  taken  the  oath  of  al- 
Ifgiafe,  as  is  aaid»  he  went  boase  to  hia  own 
bouse;  and,  aa  hia  own  two  aona  above  namoi 
depone,  he  not  only  livod  fhcio  for  aaae  daya 
^pvetly  nnd  aacnraly,  bnt  called  his  people  to« 
gather,  and  taU  tfiem  he  had  taken  tbe  oath  of 
aHegMBoe^  and  maoe  his  peaoa,  and  theimona 
deawad  and  bMged  then  to  live  psnenabiy 
■ndcr  king  WiHiam%  gevemroent,  as  the  de- 
poaitfona  ef  tbe  aasd  two  aaas,  who  wore  pre- 
■oent,  marked  with  the  letter  £.  bear. 

These  thmgs  having  preoededthoalaiq^ter, 
which  happoiednotlo  beoomoBtaed  unulthn 
15lh  of  Fcbmaiy,  1603,  six  weeks  after  the  de<- 
caaaed  Gleneo  hadtaken  iheoath  of allegiancent 
Inverary,  Ihe  alanghtcrof  the  Gleneo  men  wan 
in  this  nnmner,  vis.  John  and  Alexander  Maedo*^ 
nalds,  aana  to  the  deoanaed  Gleneo,  deponev 
That  Glangary*a  honae  bemg  redneed,  the 
foroea  were  ealfod  back  la  the  aaoth,  and  Glen- 
Ivoo,  a  captain  of  the  oail  of  Aigy  le*s  ragSaaent, 
with  tieutenant  Lindsay,  ensign  Lindsay,  oa4 
sixeooreaaUiaia,  retamed  to  Gleneo  abont  thn 
1st  of  February,  1603,  where,  as  their  entry, 
tfie  elder  brother  John  aaet  them  with  abont  M 
men,  and  demanded  the  reason  of  their  coming; 
and  lieutenant  Lindsay  ahewed  him  bis  ordere 
for  ^Bartering  there  under  odonel  Hill's  faaad^ 
and  gave  aaanranoe  that  they  were  only  eodik 
toquarter;  whereupon  they  were bilfeted  in  thn 
country,  ioA  had  mo  quaitew  and  kind  enter* 
tainment,  living  fiuniliariy  with  tbe  people  aatil 
thelStbdayofFebmary.  And  Akfinnderfnr* 
ther  depones,  that  Gleulyon  being  his  wifels 
uncle,  oame  ataaost  every  day  aud  took  his 
morning  drink  at  his  house ;  and  that  tbe  very 
night  before  the  slaughter,  Glenlyon  did  aky 
at  cards  in  his  own  quarters  with  both  thobro«> 
thera.  And  John  denones,  That  old  Gleneo  hja 
father  had  invited  Glenlyon,  lieutenant  Lind> 
say,  and  ensign  Lindsay,  to  dine  with  him  upon 
the  very  day  Ihe  slaughter  happened.  But  on 
tbe  13th  day  of  February,  being  Satmrdayi, 
about  four  or  fkwe  in  the  morning,  lientanant 
Lindsay,  with  a  party  of  the  formid  soldisiB^ 
came  to  old  Glenoo'a  house,*  where  having  oat*- 
led  in  a  friendly  manner,  and  got  in,  they  shot 
his  father  dead  with  several  shots  as  be  waa  fnh> 
ing  out  of  hb  bed^  and  tbe  mother  havinp^gat 
up  and  put  on  her  dotbea,  the  soldiers  sirtpped 
her  naked,  and  drew  tlie  rii^  off  her  fiagera^ 
with  their  teeth ;  as  likewise  they  killed  onn 
man  more,  and  wounded  another  grievously  at 

*  Aubrev,  in  his  Miscelhmies,  reUtes  that 
Archibald  Mackeanyers  aliaa  Mackdonald,  a 
second-sighted  seer,  had  warned  Glenoea, 
*'  that  he  would  be  murdered  in  the  night 'tinsa 
in  his  own  house,  three  montha  before  it  hap^ 
pened." 
.  The  same  Author  aahea 

4 


901J 


rtiptelmg  ike  Mattaen  »f€lmuo. 


A.D.  1C9S; 


t90e 


^*' 


e  pUee.  Avd  tbk  rtbiioii  tlievsay 
ihay  bad  from  cImIp  motlier,  and  it  ooDlnrniM 
by  tiM  depontiMi  of  ArcbtteM  Kacdonald  in- 
dweller  in  Glcnoo;  wb^  fetber  depones  tbat 
Gtanon  WMihol  behind  bit  bnek  witb  two  tbots, 
one  tbron^  the  boid,  and  anoCber  tbreuarli  the 
body ;  and  two  move  were  liilled  witb  htm  in 
Ibat  placet  and  a  -third  wonnded  and  left  ibr 
dead.  And  Ihia  he  knows,  becanee  be  oame 
tbat  same  day  to  6lenoo*s  bonse,  and  saw  bis 
dead  body  lying  before  the  door,  with  the  other 
two  thai  were  kiNed,  and  spoke  with  the  third 
that  was  wonnded,  whose  name  was  Duncan 
Don,  who  oame  there  occasionally  with  letters 
trnm  the  braeof  Mar. 

The  aaid  John  Maedonald,  eldest  son  to  the 
deceased  Olenco,  depones,  the  same  mominf 
that  bis  father  was  killed,  there  came  soldiers 
to  his  bonse  bdbre  day,  and  caUed  at  his  win- 
dow, wbieb  gavo  him  the  abrm,  and  made 


him  g«  to  Innerriggen.  where  Olenlyon  was 
quartersd,  aad  that  hv  ibond  Glenlyon  and 
his  men  preparing  their  arms,  which  made  the 
deponent  ask  the  cause ;  bot  Olenlyon  ga? e 
him  only  ^nod  words,  and  said  they  were  to 
marsh  against  solne  of  Olengiry's  men,  and  if 
there  were  ill  intended,  wouM  not  be  bare  told 
Sandy  and  bis  nieoe?  meaning  the  deponent*s 
brsAer  and  his  wife ;  which  made  the  depo- 
nent go  home  and  ffoaffam  to  his  bed,  antilliis 
servant,  who^hinMrsd  him  to  sleep,  raised 
him.  And  when  he  rose  and  went  out,  he  per- 
netved  abont  twenty  men  coming  towards 
honssf  with  their  hayoncts  ilied  to  ' 


kels ;  wbefcupan  he  fled  to  the  faill.and  baring 
Aitehnaion,  a  utile  village  in  Glenoo^  in  view, 
he  heard  the  shots  wherewith  Aucbintriaten 
and  ibnr  nmre  were  killed ;  and  that  be  heard 
•)eo  the  shots  at  inneriiggen,  where  Glenlyon 
Jiad  cansed  to  kiU  nine  more,  as  shall  be  here- 
aAer  dedarMl.  And  this  is  oonfinncd  by  the 
conenrnng  deposithm  vf  Atannder  M  acdonald 
hia  brsther,  whom  a  servant  waked  ont  of 
sleep,  sayislg,  It  is  no  ttnse  for  you  to  be  steep- 
ing, when  they  are  killing  yonr  brother  at  iLe 
door;  which  modo  Aleiander  to  flee  with  his 
brother  to  the  bill,  where  both  of  Ihem  heard 
the  Arssaid  shots  at  Anebnaioo  and  Innerrig- 
gen.  And  the  said  John,  Alexander,  and  Ar- 
ohihald  M acdonoM  do  all  depone,  that  the  same 
meming  there  wae  one  seirieant  Barber  and  a 
party  as  Auchnaieiii  and  that  Aucbintriaten 
naing  there  in  bis  biolher%  hooee  with  eiffht 
more  silting  ahottt  the»flre,  the  soldieia  m* 
chafffsA  ttpan  them  about  eighteen  shot,  which 
idma  Aucbintriaten  and  four  more ;  hot  the 
other  fea^  whereof  some  were  wonnded,  foil- 


I  bad  reecived  concerning  a  former  dan- 
rious  notice  fiom  the  same  seer,  wbieb 
efutty  neglected  and  sqnaNy  verifled. 
It  BMy,  however,  m  tbooglii  by  meet  readers 
of  this  flfst  pssdiction,  that  the  danger  might 
hAve  been  foreseen  withont  pretemainral  intel* 
iiynrs,  and  thu  oonpfianco  to  the  warning 
might  have  been  given  withont  say  ftopidily  a 
erof  cisd«lily. 


ing^wn  M  dead,  serjeaot  Bai4er  laid  hold  on 
Auchintriaten*s  brother,  one  of  the  four,  and 
asked  him  if  he  were  aKve?  He  answered,  that 
he  wae,  and  that  he  d^red  to  die  without  ra- 
ther than  within  :  Barber  said,  tliat  for  hia 
meat  that  he  had  eateo,  he  would  do  him  ibo 
fovonr  to  kill  him  without ;  but  when  the  man 
was  brought  out,  and  sokUers  brought  np  to 
shoot  bim,  be  baring  his  plaid  loose,  flung  it 
of  er  tbeir  fooes,  and  so  escaped ;  and  the  otTier 
three  broke  tfirou^h  the  baoc  of  the  house,  and 
escaped:,  and  this  a()count  the  deponents  badi 
from  the  men  that  eecaped.  And  at  Inaer- 
rigsen,  where  Glenlyon  was  ijuarterad,  tho 
soldiers  took  other  nine  men,  and  did  bind  them 
hand  and  foot,  killed  them  one  bir  one  with 
shot  And  when  Glenlyon  inclined  to  sare  n 
yonnff  man  of  about  twenty  yeam  of  age,  onn 
captain  Drnmmond  oame  ami  asked  bow  bo 
came  to  be  saved,  in  respect  of  the  orderi  that 
were  given,  and  shot  him  dsnd.  And  another 
▼oung  bo]|  of  about  thirteen  ^cnm  van  to  Glen* 
fyon  to  be  saved,  he  waa  likewbe  sho|  dsnd  t 
and  in  the  same  town  there  was  a  womoB  and  n 
boy  about  four  or  fire  yean  of  age  killed  i 
and  at  Auchnaion  there  waa  also  a  ohild 
missed,  and  nothing  found  of  him  bnt  tho 
band.  There  were  likewise  several  killed  at 
other  places,  whereof  one  wss  an  oM  man 
about  dgfaty  years  of  age.  And  all  this  the 
deponents  say  they  affirm,  becanae  they  heard 
the  shot,  saw  the  ijeed  bodies^  and  had  an  acu 
cent  from  the  women  tbat  were  left.  And 
Ronald  M acdonald,  indweller  in  Oleneo,  for*' 
ther  depones,  that  he  being  liring  with  his 
fother  in  a  litde  town  of  Glenoo,  some  of  Glen- 
lyon's  soldiers  came  to  bti  father's  houee,  tho 
said  IStb  of  February  in  the  momini^,  and 
dragged  his  fother  ont  of  his  bed,  and  knockea 
him  down  for  dead  at  the  door;  which  the 
deponent  seeing,  made  his  escape,  and  hie 
fotncr  recovering  after  the  soldiers  were  gone» 

Sit  into  another  honse:  but  this  bouse  wan 
ortly  burnt,  and  his  fother  burnt  in  it :  and 
tho  deponent  came  there  aftsr,  sud  gathered 
lii^  ftdher*s  bones,  and  burnt  them.  He  also 
declares,  that  at  Auchnaion,  where  Aucbin- 
triaten was  killed,  be  saw  the  body  of  Ancbio- 
triaten  and  three  more  cast  out  snd  covered 
with  dnufr.  And  another  witoem  of  the  same 
dedares,  that  upon  the  same  IStb  of  Februarj^, 
Glenlyon  and  lienlenant  Lindiav,  and  their 
sbhiiers,  did  in  the  morning  before  day  foil 
upon  the  people  of  Otenoo  when  they  were 
secure  in  tneir  beds,  and  killed  tliem ;  and  be 
being  at  Innerriggen,  fled  with  the  first,  but 
beard  shots,  and  had  two  brothers  killed  theroi 
wiih  three  men  more  and  a  woman,  who  were 
all  buried  before  he  came  bock.  And  all  these 
five  witoesses  concur,  that  the  foreuud  sbugb- 
ter  was  made  by  Glenlyon  and  bis  soMisrSy 
after  they  had  been  quartered,  and  lived  peace- 
ably and  friendly  with  the  Glenco  men  aboiit 
15  days,  and  tbat  tfie  number  of  those  nhom 
they  knew  to  be  efoin  were  sbout  S5 ;  and  that 
the  addiers  after  the  slaogbter  did  bum  the 
bunaea,  baiM  and  goodii  and  cnnied  away  n 
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great  spoil  of  hone,  oolt,  and  sheep,  the? e  a 
tbimsand.  And  James  Campbel,  soldier  Id 
Ibe  casUe  of  Sterling,  deponas,  that  iu  Janaary 
169'^,  he  being  tbeo  a  soldier  in  Glenlyon's 
company,  marcbed  wiib  tbe  company  from 
Inverlochie  to  Gtenoo,  where  the  company 
was  quartered,  and  Tery  kindly  entertain^  for 
tbe  space  of  fourteen  davs ;  that  he  knew  dot 
thing  of  the  design  of  killing  the  Glenco  men, 
till  (be  mornin^r  that  the  slaag^hter  was  coip- 
niitted  ;  at  wiiich  time  GlenlyoD  and  captain 
Druiumond^s  companies  were  drav^n  out  in 
several  parties,  and  got  orders  from  Glenlyon 
and  their  other  offioeia  to  shoot  and  kill  all  tbe 
countrymen  they,  met  with  :  and  that  the  de- 
ponent being  one  of  the  party  which  was  at  the 
town  where  Glenlyon  had  his  quarters,  did  see 
scleral  men  .drawn  tmtof  their  beds,  ami  par- 
ticularly he  did  see  Glenlyon'a  own  lindlord 
abot  by  bis  order,  and  a  young  boy  of  about 
twelve  veara  of  age.  who  endeavoured  to  save 
himselt  by  taking  hold  of  Gleulyon^fiering  to 
go  any  where  i^ith  bim  if  he  wouiu  spare  bis 
life,  and  was  shot  dead  by  captain  Drum- 
Hiond's  order:  and  tbe  clepooent  did  see  about 
eight  persons  killed,  and  several  bouses  burnt, 
and  women  flying  to  the  hills  to  save  their 
lives.  And  lastly,  sir  Colin  Campbel  of  Aberu  • 
chil  depones,  that  after  the  slaughter,  Glenlyon 
told  him  that  Macdonald  of  Innerriggen  was 
killed  with  the  rest  of  the  Glenco  men,  Whli 
«o].  Hill's  pass  or  protection  in  his  pock«it, 
which  a  solUier  brought  and  shewed  to  Glen- 
lyon, 

Tbe  testimonies  above  set  down  being  more 
than  sufficient  to  prove  a  deed  so  notoriously 
known,  it  is  only  to  be  remarked,  that  more 
witnesses  of  the  actors  themselves  roiglit  have 
been  found,  if  Glenlyou  and  his  soldiers  were 
not  at  present  in  Flanders  with  Argilt$*8  regi- 
ment. And  it  is  farllier  added,  that  lieutenant 
colonel  Hamilton,  who  seeius  by  tbe  orders 
and  letters  that  shall  be  hereafter  set  down,  to 
have  had  the  particular  charge  of  this  execu- 
tion, did  march  the  night  before  tbe  slaughter 
with  about  400  men ;  but  tbe  weather  falling 
to  be  very  bad  and  severe,  tliey  were  forced  to 
stay  by  the  way,  and  did  not  get  to  Glenco 
against  tbe  next  morning,  as  ha<l  been  con- 
cert^ betwixt  major  Duncason  and  lieutenant 
colonel  Hamilton  ;  so  that  the  measures  bemg 
broke,  lieutenant  colonel  Hamilton  and  bis 
men  came  not  to  Glenco  till  about  eleven  of  tbe 
clock,  after  tbe  slaughter  liad  been  committed, 
which  uroved  the  (ireservation  and  safety  of  the 
trib^of  Glenco,  since  by  Uiis  means  the  far 
fp«ater  part  of  them  escaped:  and  then  the 
jieotenaut  colonel  being  come  to  ('anneloch- 
leven,  appointed  several  parties  for  several 
posts,  whh  orders  tliat  they  should  take  no  pvi- 
■oners,  but  kill  all  tbe  men  that  came  in  their 
way.  Thereafter  some  of  the  lieutenant  colo- 
nera  men  marched  forward  in  the  Glen,  and 
inet  with  major  Duncason'a  party ,  wliereof  a 
part  under  Glenlyon  'had  been  sent  by  lieute- 
nant colonel  Hamilton  to  quarter  there  some 
dayi  More ;  andthtese  men  toidbow  tbey  bad 


kiOed  Glenoo  and  aboot  thirty  ti^  <iniia 
that  morning,  and  that  there  reoaaiaeir  _ 

to  be  done  by  the  lieateoani  colooel  and  bis 
men,  save  tl»t  tbev  burnt  some  bouaea,  a»d 
killed  an  okl  naan  by  tbe  lieutaoanS  eofonel's 
orders,  and  brought  away  ibe  apoU  of  the 
country.  Ami  thb  in  its  several  pans  ia  testi- 
fied by  John  Forbes,  major  in  colonel  HtU's 
regiment,  Francis  Parqubar  and  Gtlhert  Ken- 
n^y,  both  lieutenants  in  that  regimaot,  who 
were  all  of  tlie  lieutemmt  coloners  pai%y,  as 
their  depositions  noore  fully  bear. 

It  may  tAao  be  here  noticed,  that  aome  dsys 
after  the  slaoghier  of  tim  Gleneo  men  was  orcr 
there  came  a  person  from  Campbel  of  Bal- 
catden,  chamberlain,  i.  e.  steward  to  the  £.  of 
Braidaibiu,  to  tbe  deceased. Gleaco's  sobs,  and 
offered  to  them,  if  tbey  would  declare  uiMfer 
their  hands,  that  the  earl  of  Braidalbio  was  Iree 
and  cleaV  of  tbe  said  slaughter,  they  might  be 
assured  of  the  earl's  kindness  for  iirooiirhu|  their 
remission  and  restitute,  as  waa  plainfy  de- 
poned befoit)  tbe  oommisaioners. 

It  remains  now  to  give  an  aooooot  of  the 
warrants,  either  giVen-  or  pretended  to  he  givea 
for  the  committing  of  tbe  foresaid  ateoghlcr ; 
lor  clearing  whereof  it  is  to  be  noticed,  that  tbe 
king  having  been  pleased  to  offer  by  pradaaaa- 
tion  an  indemnity  to  all  the  bighlaMi  tebels, 
who  should  come  in  and  acceplthmof  hy  taking 
tbe  oath  of  allegiance,  betWixt  ami  tbe  6rst  of 
January  1693,  after  the  day  waa  elapsed,  it  was 
very  proper  to  give  instractioBS  baw  soch  of 
ilie  rebeb  as  had  refused  bis  iDiycsty'B|^aoe 
should  be  treated ;  and  therefore  hia  naajesty , 
by  bis  instructions  of  tbe  date  of  tbe  11th  of 
January  1692,  directed  to  sir  Thomas  Leving- 
stoo,  and  su{iersigned  and  countcisigned  bj 
himself,  did  indeed  order  and  authorise  sir 
Thonias  to  march  the  troops  agnio&t  the  rebels, 
who  had  not  taken  the  benefit  of  tbeiodemnity, 
and  to  destroy  them  by  fire  and  sword  (which 
is  tbe  actual  stile  of  our  commisaioaB  against 
iulercummuned  rebels)  but  with  this  express 
mitigation  in  the  fourth  article,  vis.  *  That  tbe 
rebels  may  not  think  tbeaaelves  deapeiate,  we 
allow  you  to  give  terms  and  qmuters,  hot  io  this 
manner  only^  that  cbielUios  and  beritocs,  or 
leaders,  be  prisoners  of  war,  their  lives  only 
safe,  and  ail  other  things  io  mercy,  they  tafciog 
the  oath  of  allegiance  :  and  tlie  coamoaity 
taking  the  oath  of  allegiance,  and  rcndcriag 
their  arms,  and  submitting  to  the  goveramcnt, 
are  to  have  quarters  and  iademnily  for  their 
lives  and  fortunea,  ami  to  be  protected  from  the 
aoldiers,'  as  the  principal  paper  of  iaatnictioiis 
produced  by  sir  Tliomas  LevingMOn  boars* 

After  these  instructions  there  were  additionsl 
ones  given  by  his  msjestv  Io  air  Thomas 
Levingston  upon  tbe  16tli  of  tbe  said  momh  of 
January,  sopersigned  aodcouateraigiiedby  his 
majesty,  aad  the  date  marked  by  accretary 
Stair's  hand,  which  bear  orders  for  giving  of 
passes,  and  for  reoeimg  tbe  aubaniiBionof  cer<. 
tain  of  the  rebeb;  wbmin  all  to  be  not^ed  to 
the  preaani  purpose  is,  that  tbereiB  Imi  majeaty 
doth  judge  it  much  batttf  ^wilhoaa  who  took 


L 
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[90ft 


aoilbe  benefit  of  the  indemnUy  indue  time*  i  tftie  rebeb,  tre  not  able  to  oppoee, .end  tbeir^ 
should  be  obliged  lo  render  apoa  mercy,  they  |  chieftuins  bein|f  all  papista,  it  ie  well  the  veox 
btill  taking  the  oath  of  allegiance  :  aiid  then  ;  geance  lalls  there ;  for  my  part  I  could  have 
its  addedt  if  Mackean  of  Qlenco  and  that  tribe    dialled  the  Macdonalds  had  not  divided,  and  I 


ameornrtbat  Kippoch  and  Mackean  of  Olenco 
lale.    And  then  afterwania  we  baf  e  an' 


can  be  well  separated  from  the  rest,  it  will  be  a 
proper  Tindieatioo  of  the  public  justice  to  extir- 
pate that  sect  of  thieves.*  Audoftlieseaddi-  account,  tliat  Locheal,  Macnougbton,  Apniir 
tionai  instructions,  a  principal  duplicate  was  and  Qlenco  took  the  b^iefitof  the  indemnity' 
sent  to  sir  Thomas  Levmgston^  and  another,  to  at  Jnverary,  and  Kippoch  and  others  at  Inver- , 
colonel  Hill,  and  werebotli  produced ;  and  these  ness.  But  this  letter  of  the  11th  of  Jaouary'^ 
were  all  the  instructions  ipven  by  the  king  in  sent  with  the  first  instructious  to  sir  Thomas 
tbia  matter.  bath  this  expression,  I  have  no  great  kindnesii 
But  secratary  Stair,  who  sent  down  these  in-  to  Kippoch  nor  Glenco,  and  it's  well  t£at  people 
etructions,  as  his  letters  produced,  written  with  are  in  mercy  ;  and  then  just  now  my  lord  Argils 
liis  hand  to  sir  Thomas  of  the  same  date  witli  !  tells  me,  that  Glenco  hatli  not  taken  the  oath; 
them,  testify,  by  a  previous  letter  of  the  date  of  |  at  which  I  rejoice ;  it  is  a  great  work  of  charity 
the  7th  of  the  said  month  of  January,  written  to  be  exactin  rootingoot  that  damnable  sect,  tb» 


and  subscribed  by  him  to  sir  Thomas,  says,  You 
know  in  general  that  these  troops  postal  at  In- 
reraesB  uid  Inverlocbie  will  be  ordered  to  take 
in  the  house  of  Innergarie,  and  to  destroy  in- 
tirely  the  country  of  Lochaber,  Locheal's  lands, 
Kippochs,  Glengaries  and  Gleiioo ;  and  then 


worst  of  the  highlands.  But  in  his  letter  of 
the  l6tfa  of  January,  of  the  same  dale  with  the 
additional  instmcttons,  though  he  writes  in  tbe 
first  part  of  the  letter.  The  king  does  not  at  all 
incline  to  receive  any  afler  the  diet,  but  oi> 
mercy  ;  yet  he  thereafter  adds.  But  for  a  justr 


adds. '  1  assure  you  your  power  shall  be  full  |  example  of  vengeance,  I  entreat  the  thieving* 
enough,  and  1  ho^tbe  ^oliUers  will  not  trouble  j  tribe  of  Glenco  may  be  rooted  out  to  purpose^ 
the  government  with  prisoners.'f  And  by  ano-  And  to  confirm  his  by  this  letter  of  uiesame 
therletter  of  the  9th  of  the  said  month  of*Janu«^|  date,  sent  with  the  other  principal  duplicate^ . 
ary,  which  is  likewise  before,  tbe  instructions,  >  and  additional  instructions  to  colonel  Hill,  after 
and  written  to  sir  Thomas  as  the  former,  he  ^  having  written  that  such  as  render  on  mercy 
hath  thil  expression.  That  these  who  remain  of .  might  be  saved,  he  ad||s,  I  shall  intreat  ynit 

that  for  a  juA  vengeance  and  public  examplet 


*  This  Order  is  thus  given  in  tbe  Memwrs  of 
the  Massacre  of  Glenco : 

««  William  R. 

*<  As  for  Mac- Jan  of  Glenco  and  that  tribe, 
if  they  can  be  welt  dtstioguished  from  the  rest 


the  tribe  of  Glenco  maj^  be  rooted  out  to  pur- 
pose. Tbe  earls  of  Argile  and  Braidalbin  have 
promised  that  they  shall  have  no  retreat  in  tfer 
bounds,  the  passes  to  Roooch  would  be  secured^ 
and  the  hazard  certified  to  the  hurd  of  Weems  to 


»,. .  ..         ....11  w     .        !  none  of  the  best. 

"  This  was  directed  to  sir  Thomas  Levmg*  I  This  last  letter,  with  the  instructions  for 
ston  and  colonel  Hill.  And  the  parliament  has  colonel  Hill,  was  received  by  major  Forbes  in  bis 
voted  that  Lcvingston  or  Uitl's  «»rders  did  not  name  at  Edinburgh  ;  and  the  major  depones, 
exceed  these  instructions ;  nor,  indeed,  could  that  by  the  allowance  he  had  from  the  cotonel, 
they ;  for  what  can  exceed  extirpation !"  |  he  did  unseal  tbe  packet,  and  found  therein  the 

t  In  the  Memoirs  of  the  Massacre  of  Glenco,  |  better  and  instructions  as  above,  which  be  sent 
is  given  the  following  Letter  from  major  Dun-  ;  forward  to  colonel  Hill :  M  th«t  m  the  begin- 


ning  of  February  1693,  being  in  his' way  to 
Fort-William;  he  met  some  companies  of 
Aisle's  regiment  at  Bellishiers,  and  wstt  sar- 
priaed  to  understand  that  thev  were  eoing  t» 
quarter  in  Glenco,  hot  said  notbuigtill  neoama 
to  Fort-Wiiyam,  where  colonel  Hill  told  him 
^  that  lieut  col.  Hamilton  bad  got  orders  aboiit 
do  npon  no  account  escape  your  hands.  You  j  the  a^ir  of  Glenco,  and  that  therefore  the 
«ro  to  secure  all  tho  avenues  that  no  man  '  colonel  had  left  it  to  lieutenant  colonel  Ha** 
escape.  This  you  are  to  put  in  executkm  at  *  milton's  management,  who,  he  apprehends,  bad 
'five  o*ch>ek  in  the  morning  precisely,  and  by  concerted  the  matter  with  major  Doncason. 
that  time,  or  very  shortly  after  it,  I  will  i^ive  And  colonel  Hill  depones,  that  he  understood 
to  be  at  you  with  a  stronger  party ;  if  I  do  not 


canson  to  captain  Campbell : 

^  "  Bullacholis,  Feb.  12,  1692. 

**  Sir ;  You  are  hereby  ordered  to  fall  upon 
the  rdiels,  the  Mac  Donalds  of  Glenco,  and  pot 
«ll  to  the  sword  under  seventy  ^  You  are  to 
have  especial  care  that  tlie  old  Ibx  and  his  sons 


«*"*i 


come  to  yott  at  five  you  are  not  to  tarry  fi>r  me,  \  ment«  nor  a  man  fit  to  cany  a  commission  fat 
bat  to  fall  on.    Thta  ia  by  the  king's  spedal  ■  the  king's  setvice.    Expeding  you  will^  njit 
command,  for  the  good  and  salbty  of  the  coon-    fiiil  in  the  fulfilling  hereof,  aa  you  love  y«ur^ 
Sry,  that  these  miscreants  may  be^  cut  off,  root  ]  self;  1  subscribe  these  with  myliand. 
andbraneb.    Seetbattbisbe  putinexeoutkw,  "  RoBner  Doncaoson.'*   ' 

withoot  fbud  or  favovr,  elseyoo  may  expect  to    «<  For  their  msjeities  service,  lo  oaMain . 
b9  treated  as  not  true  lo  the  Unir®'  govern-      '    IMwrt  CanipbsUyiif^lflBlyon?' .  - ;    . 


wt\ 


7  WliLUSf  ni.      PriHKftdhgs  m  tim  ParlidmiHt  ^Soolland.      (flW 


wittdi WMf  icMllo  Ke«l.o#L  DttiwlMvs  IbM 
ikr  kimtelf  Im  Uktd  Ml  tha  IraMtm  ten 
%tlfOTygffiMe4«lit;  tliit|htkuig'fiMlni»- 
t«mof  t]i0  imb  of  itiiMiy  |«08,  wiHi  tki 
«a»i«r  pffitair**  Itllmofiht  WB»datc»  mra 
Woogtifc  Ip  bim  bjr  niyir  FoiImb,  whio  bad 
•Miftil  tbioiv  mnI  wmmM  the  fwcbct  •! 
Sdiobiirvby  9a  (b««»two  JaptiiliOBa  do  bear. 

Y«i  tba  execntiMi  and  alavglHer  of  tba 
€U«BOO  mftm  did  noi  uninwlialrfy  take  effiBot, 
and  ibeMfWr  OB  thi  aoib  of  tba  awl  flMatb  of 
January,  Iba  siaalar  of  Stair  datb  agoio  wtita 
Iwo  leilorav  ooa  lo  tir  Thomai  LBriDfUniy 
wbiob  baare,  1  •m  glad  tbal  Glanco  did  doI 
ooiM  ia  wilbiii  tbe  time  pvaliJDBd ;  1  bopewbat 
la  daaaibave  laay  bo  in  aanaitt  fiaoa  Ibe  laH 
are  not  in  a  ooodtlioo  to  drait  toftther  ta  help; 

I  think  to  harry  (thai  it  to  driva)  Ibeir  eattei, 
and  bam  their  boiieea,  is  bot  to  render  then 
desperate  lawioM  mea  to  rob  tbairneigfaboiu% 
bat  I  belioveyoawillbeeatiefteditwtreagreat 
adTantage  totbo  natioa,  thaitbiof  iag  tribe  wove 
rooted  out,  and  eat  off ;  it  nual  be  qnietly  dooe, 
Mherwiae  tbey  will  niake  shift  for  both  their 
men  and  thoir  oatlai ;  Argile'a  detaehment  liee 
in  Lctrid^faeltoaetiBtlboyarieoato  do  all  of 
a  sudden.  And  tboolber  to  oolonel  Hillt  which 
bear%  Prav  when  the  thing  ooooomingOlenoo 
is  resoinuft  let  it  be  eeerat  and  sodden,  other- 
wiee  the  men  will  shift  yon,  and  better  not 
meddle  with  then  than  not  to  do  it  to  purpeeo, 
to  eot  off  that  nest  of  robbers,  who  havetallen 
in  the  inerey  of  the  kw,  now  when  there's 
foree  and  opportunity » wboreby  the  kiiu^'s  jus- 
tice will  be  es oonspteuous and  usefwas  his 
clnaaancy  to  others.  I  epprehend  theetorm  is 
ao  great,  that  for  eamo  tiow  yon  oan  do  little, 
but  so  soon  as  possible  1  know  yon  will  be  at 
work,  for  these  falee  people  will  do  nothing  but 
ns  they  see  yon  in  a  condition  to  do  with  tnein. 

8ir  TiMraiae  Lefangston  ha?ittg  got  ^e  king's 
inetmetions,  with  seorstary  Stair's  letter  of  the 
Mtb  of  January,  end  knowing  by  a  letter  ho 
hadfraoi  the  master  of  fitair  of  the  date  of  the 
f  th  of  Jannary  160t,  that  lientenant  colonel 
BaflHhoa  was  to  he  tha  man  employed  in  the 
•■eontiea  of  the  CMenca  men,  in  puvraanoo  of 
the  eacfctaiy's  letter,  he  writes  Is  Ueoteqant 
aalonel  Hamilton  upon  the  add  of  the  said 
menCh  of  Jsnoary,  toiling  him,  that  it  wee 
Jadgel  good  news  lAiat  Glanco  bad  not  taken 
the  oath  of  allrfianoe  within  the  time  preixed ; 
and  that  aeovetar  jr  Staur  in  his  last  letter  lied 
made  mfsttion  of  him,  and  then  adds,  *  For,  Sir, 

*  bore  is  a  fidr  aoeasion  for  yon,  ta  shew  tliat 
'  yanr  fasriss^  asrres  for  some  use ;  and  see- 
*.ing  thai  tha  ordsrt  aso  so  poritiro  ftora  conrt 
^  lo  me  nei  to  apasa  any  of  them  thai  have  not 
^timely  oooM in,  ^yonmaf  see  by  the  oidem 

I I  send  to  yoov  eofenel,  i  desiso  ;f  on  wonld 

*  begin  with  GIsnoo,  andapase  nothmg  which 
'betongstohim;  but  donottronUo  the  go* 
'  yemmeat  with  psisanan :'  as  this  letter  pro- 
doced  hf  liontsaipit  ssiensi  Hamfllsn  bean. 

And  ar  Thnama  henin  haand  nnnn  this  ktter. 


daelavfd  that  at  that  time  be  waa 
retnmed  from  his  journey  to  Londsivand  thnit 
he  knew  nothing  of  sny  soidiem  being  fnerteredT 
in  Qlenoa,  aad  only  ineanl  that  he  shonkl  hn 
proaeonled  as  a  rebel  steading  out,  by  fair  lioa- 
tilily :  and  in  this  sense  he  made  use  of  the 
same  words  and  orders  wvitlen  to  him  by  o^ 
OMtery  Stair.  Tbermaer  cobnel  HiM  given  hie 
order  to  be  directed  la  lieutenant  ooMol  Ha- 
milton, in  these  terms :  *  Sir,  yon  are  with  40O 
of  my  regiment,  end  the  400  of  my  knd  A^ 

Kle's  regiment,  under  the  command  of  mnjor 
incason,  to  marob  atrai^  la  GWnoo,  and 
there  put  in  due  esecutioo  the  ordeia  ^ou 
hare  reoeived  from  the  oommandor  in  ohMf. 
Given  under  my  band  at  Fort  WitUsro,  the 
19th  day  of  Fdnmary,  ld9S.'  Aad  this  order 
is  else  produced  by  lieuteoanl  colonel  HamiliMu. 
Then  the  sanie  day  lientenant  odonel  Ua- 
milton  wrote  to  miyor  Unncaean  in  these  lerme : 
Sir,  pursuant  to  the  conunander  m  ohirf  and 
my  colonel's  orders  to  me,  for  potting  in  exe- 
cution the  serf  ice  against  the  rmls  ol*  Glenco, 
wherein  yon  with  a  psrty  of  Aigyle's  legi- 
ment,  now  under  your  command,  are  to  bo 
concerned,  you  are  thefefore  to  order  your 
affiurs  so  that  you  be  at  the  mreml  posts  as- 
signed you  by  seven  of  the  doek  to-morro»v 
morning  being  Saturday,  aad  fsll  in  action 
with  them ;  at  which  tinia  I  will  eadeataor 
to  l»e  with  the  party  from  this  place  at  the 
pest  appointed  them.  It  will  be  necessary  iboc 
the  avenues  minded  by  lieutenant  Caupbel  on 
the  south  side  be  secured ;.  that  ib^  old  fox  nor 
none  of  his  cubs  get  awa^  :  the  orders  are,  t|uit 
none  be  spared,  nor  tlje  govemuicot  troubled 
witli  prisoners;'  and  the  copy  of  tl^is  last 
order  is  produced  under  lieutenant  colonel  Ha- 
milton's own  hand,  and  accordiogiy  the  slaugh- 
ter of  Glenco  and  his  poor  |)eople  did  ensue  the 
neat  morning,  being  the  ISih  of  February, 
1692i  in  the  manner  narrated.* 
And  upon  the  whole  matter,  it  is  the  optaisn 

*  The  author  of  the  Memoirs  of  the  Matsa* 
ere  of  Glenco,  ays,  that  he  had  copicn  of  Qal- 
ry mole's  nine  letters  (via.  to  col.  HaroiiU>p,t«ro 
itoted  isi  and  3d  December,  1691 ;  to  sir  tljo- 
mas  Levingston  five,  dated  7th,  9tb,  lltli, 
16th,  SOth  January  1698 ;  and  to  col.  Hill,  two 
datpd  on  the  same  days  with  the  iafi  two  to 
Lavingston)  which  were  prodoord  reaposting 
this  massacre;  but  1  do  not  observa  tbal  ha 
stales  from  them  any  new  matter,  nnkmilba 
the  following  passages : 

**  The  winter  is  &e  only  seasoa  in  which  wo 
are  sore  tha  Hi|^hmders  cannot  cacane  aa«nor 
carry  their  wives,  baima,  and  cattfa  ta  tha 
HMmntains." 

•'  It  is  the  only  tiasa  that  thay  rannol  imaps 

Cm,  for  human  constitntioos  caanol  endnra  la 
iang  oot  of  houses.    This  is  the  jimper  am- 
son  to  maul  them  in  the  coM  long  nighta." 

**  1  expect  you  wi^  find  hltle  lasastaaoa  bat 
foom  tha  season." 

•*  I  am  nonfideal  yaa  will  ace  thsaa  am  full 
pawtm  given  yoo  in  vary  plaiQ  larm%  and  yat 


^09] 


retpectii^  the  Mttsaere  n/GUnao. 


A.  D.  16M. 


two 


•ftbe  eocQttilMioii ;  First,  Tbat  it  was  a  great 
waotig  tin*  Gieouo's  care  and  diligence,  as  tt> 
hit  lakittg  tiM  oath  <»r  alleg^iance,  witb  Ard- 
kinlafl'a  crriificate  of  his  lauog  the  oath  of  al* 
legianee  oa  the  6th  of  January  1698,  aad  co- 
Ioik4  Hill's  letter  to  Ardfcinlas,  and  Ardkinlaa's 
letter  to  Colin  Campl>el,  sheriff  clerk,  for  clear- 
ing Gleneo's  diligence  and  innocence,  were  not 
pretented  to  the  lords  of  his  majwty'a  pri? v 
oovneil,  when  they  were  sent  into  EdinlmigD 
Uktbeaaid  month  of  January  ;  and  that  wt/t 
who  advised  the  not  presenting  thereof  were  in 
the  wrong,'  and  seem  to  have  t>ad  a  malicious 
design  against  Glenco  ;  and  that  it  was  a  for- 
ther  wrong  that  the  certificate,  as  to  Glenoo't 
taking  the  oath  of  allegiance,  was  delete  and 
ohiittfate  after  it  came  to  Edinburgh ;  and  that 
beiiig  80.  obliterate,  it  should  neither  liave 
been  printed  to,  or  taken  in  by  the  clerk  of 
the  couiicil,  without  an  express  warrant  from 
the  council.      Secondly,  That  it  appears  to 
have  been  known  at  London,  and  particularly 
to  the  master  of  Stair,  in  the  month  of  Jannarjr 
1699,  tbat  Gleneo  had  takeo  the  oath  of  all^i^ 
ance,  though  after  the  day  preBxed ;  for  he  saith 
in  his  letter  of  the  SOth  of  Janoaty  to  airTho* 
mas  LeriRgstcm,  as  is  above  remarked,  I  am 
glad  tliai  Glenoo  came  liot  in  within  the  time 
prescribed.    Thirdly,  that  there  was  nolhiqg 
m  the  kill's  Instructions  to  warrant  thecom- 
mittiofpof  the  ibresaid  slaught^,  csven  as  to  Ihe 
thing  Itself,  and  far  less  as  to  the  manner  of  it ; 
aeeintf  all  his  instructions  do  plainly  importy 
tiiiit  we  moat  obstinate  of  the  rebels  migbt  be 
reoeivedinto  mercy  ,npon  taking  the  oath  of  alia* 
giaace,  tliough  the  day  wm  long  before  elaiiaed, 
and  that  he  ordered  nothing 'concerning  Gicmo 
•Dd  hib  tribe,  but  that  if  they  could  be  well  se- 
parated from  the  rest,  it  wouM  be  a  proper  vin* 
dicatisii  at' the  public,  justice  to  extirpate  that 
sad  of  thieves :  which  plainly  intimatee  that 
it  waa  his  majesty's  mind  that  they  could  not 
be  separated  from  the  rest  of  these  rebels, 
unless  they  still  refused  his  mercy  by  coutinu- 
ing  in  arms  and  refusing  the  allegianoe ;  and 
tliot  even  in  that  case  they  were  only  to  be 
proceeded  against  in  the  way  of  public  justice, 
and  DO  oilier  way.    Fourthly,  That  secrelary 
Stair's  letters,  especially  that  of  ihe  lltb  of  Ja- 
nuary 1698,  in  which  he  rejoices  to  hear  that 
Olvnco  had  not  tidcen  the  oath,  add  that  of  the 
16tb  of  January,  of  the  same  date  with  the 
king's  additional  instructions,  and  that  of  the 
30th  of  the  same  month,  were  no  ways  war* 
mated  by,  but  quite  exceeded  the  king's  fore- 
said instructions ;  since  the  said  letteni,  without 
-    -        -  ■  ■        .     .     - 

the  method  Mt  very  much  to  your  own  dis6re- 
tloo." 

«*  Till  we  see  what  ia  done  by  the  chieft,  it  is 
not  time  to  receive  their  tenants,  or  admittiMr 
then  lo  take  the  oaths  or  hoping  for  pardon,  tm 
the^  give  eridence  that  they  are  wilUnsp  to  pay 
tfaeir  rents  to  you,  and  to  take  tacks  ror  their 
fbrtaer  dnties.  Who  will  not  do  so,  and  were 
in  the  rebtllioni  must  feel  the  diiMl  coase- 
^ueocso  of  it" 


aii^  iosioiialioa  of  any  method  to  be  taken  that 
might  well  separatetbe  Gleaoo  mentitmi  the- 
reat, did^  io  filaoa  of  pcesoribii^  a  vindication  of 
public  juatme,  order  them  to  be  cnt  off  and 
rooted  ont  in  earnest^  and  to  parpoae,  and  that- 
suddenly,  and  seoretly.  a|id  (|uieny,  and  all  on 
a  sudden  ;  which  are  the  express  terms  of  the. 
said  letfera ;  and  conaparing  tliem  and  Ihe  other 
lettera  with  what  ensned,  appear  to  have  been 
the  only  warrant  and  oann  of  their  slaugbteri 
which  in  effect  was  a  barbaroua  mwder,  per* 
petrated  by  the  penons  deponed 'against  And 
this  is  yet  farther  oonftrmed  by  two  more  ^  his 
letters,  written  to  oolond  Hill  efter  the  slaugh- 
ter committed,  vis.  on  the  6th  of  Bfarah  1693, 
wherein,  aftec  having  said  that  there  was  much 
talk  nt  London,  that  the  Glenco  men  were  mur- 
dered io  their  beds  after  they  had  taken  the  al- 
le^iaQoe,  he  continues,  For  the  kiet  I  know  no- 
thing of  it ;  I  am  s«^  neither  yon,  nor  any  body 
iropo^ered  to  treat  or  give  indemnity,  did  give 
Gleuco  the  oath  ;  and  to  take  it  irom  any  body, 
else  after  the  diet  elapaetl,  did  import  nothing 
at  all ;  all  that  I  regrate  is,  that  any  of  the  sort 
got  away,  and  there  is  a  necessity  lo  prosecute 
them  to  the  ntmost  And  aaotlier  from  the 
Hague,  the  lastof  Apiil  1692,  wherein  be  says. 
For  the  peqiple  of  Gknco,  when  you  do  your 
duW  in  a  thug  s6  neeeetacy  to  rid  the  country 
ofthieTing;  yau  need  not  trouble  yonraelf  <lo 
takn  the  pains  to  viodiaale  yearself  by  eliewiug 
all  your  orders,  whiuh  are  now  put  in  tm 
Pans  gazette  s  when  yen  do  si^ht  yon  need 
fear  nobody  \  all  that  can  he  said  ia,  that  ia 
theexeoiitk>n,  it  wasnsithersofullnorso  'fair, 
as  might  have  been.  And  this  their  hum-, 
ble  opinion  the  oommissionerB,  wiUi  all  sub- 
mission, return  Md  Ihy  befbre  Ids  majesty,  in 
discbsfge  of  the  tbroswd  eonmnssion. 

iSic  %uktcihihiUir^  Twaddalb,  AiiAiin4&fi  (nois 
marouias  of  Aoaadale,  and  piesidsnl 
of  the  priry  oooneil:)  MmBAt,  (now 
•duke  ol  Atliol  and  lunl  privy  seal.)  Ja. 
Stuakt  (her  n^|ssty's  advocate.)  Aosn 
Ck>cKBUBii  (bla  h>rd  tiaasnrer  deaat) 
W.  Hamilton  <k»d  Whitelaw,  ana  A 
the  lords  af  the  sessiob.)  J^.  Q^sufm 
(now  eari  of  Seafield  and  k»d  h%li 
ohaaeeUar.)    A.  Dmiiimomp. 

The  RsfKNt  baiag  i^pr<edon»  andsigaed  Iqi 
the  eommisBkHiflrs,  several  meuben  mtanA 
in  parliament  on  the  Mth  of  June,  thatiha  aaH 
report^ahonld  be  laid  before  the  houae. 

Upon  which  his  itaajesty^s  tii|^  eamtntisi6n< 
er  acf  dahited  the  moment,  that  the  Mpoft 
of  the  commlttuNi,  Mr  inqubhig  into  the  tnist- 
ness  of  Gleiioo,  bemg  sent  to  iris  majesty  on 
Thursday  last,  he  would  lay  the  saftie  bsfora 
them,  with  the  dieposltioas  of  tfaewhiiesses, 
and  other  decuments'tdathig1lK*eto,fbr  Aeir 
satisftctmn  and  luH  iufonilatkm  ;  and  If  tbqr 
thought  fit  to  make  any  athar  nae  of  it,  ha 
made  no  donbt  it  wanki  be  wM  diat  de« 
fereaca  and  submlisien  to  his  ^autjesly^  jadlg** 
meat,  that  bMometb  so  l^yal  aadnmus^psr-^ 
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Imment,  in  vindicRtion  of  the  jmtiee  aadl  h*- 
*  iMNiroffais  nitjest^'s  gof«rnmeiil. 

Then  the  report  from  the  eoimiiiwieii  fhr  id* 
qnirin^^iDlo  the  slaughter  of  the  Olenoo  meo, 
was  reaH,  with  the  depoaitions  of  the  witneases, 
the  king's  inatroctiona,  ani)  the  maalflrof  Slatr'a 
leuera,  for  iDstractmg  the  said  report. 

AMt  hearing  theaaid  repott,  it  waa  voted, 
Vemine  contrmdkente^  that  bia  majesty 'a  in- 
atnietioos  of  the  llth  and  l(||h  «hijB  of  Janu* 
my  1693,  touching  the  highland  rebefs,  who 
did  not  aceept  in  dne  time  of  the  hene6t  of  bia 
indenanity,  did  eootatn  a  warrant  for  mercy  to 
all  without  ezceptioo,  who  should  take  the  oath 
of  allegiance  and  oome  in  upon  mercy,  thonj^h 
the  fint  day  of  January  1693,  prefixed  hv  the 
pfoclaroation  of  indemnity,  was  pasaed  ;  anil  that 
therefore  tlieae  instructions  eontained  no  war- 
rant fhr  the  execution  of  the  <slenco  men,  made 
in  February  thereafter.  Then  the  qoeation 
was  stated  and  roted.  If  the  execution  of  the 
Glenco  men  in  February  1599,  as  it  is  repre- 
sented  to  the  parliament,  be  a  murder  or  not? 
and  carried  in  the  affirmative. 

Moved,  That  since  the  parliament  baa  (bund 
it  a  murder,  it  may  be  inquired  into  who  were 
the  occasion  of  it,  and  the  pcraons  giiihy  and 
oommittera  of  it,  and  in  what  way  and  manner 
ttiey  should  be  prosecuted.  And  after  some 
debate  thereon,  the  method  of  the  said  prose- 
cution was  delayed,  and  resolved,  That  thia 
.  House  will  again  take  the  same  under  consi- 
deration first  on  Monday  next :  ami  the  roaster 
of  Stair's  letters  were  ordered  to  be  put  in  the 
clerk's  hamls,  and  any  membera  of  parliament 
allowed  an  inspection  thereof. 

June  36,  1695. 

The  inquiry  into  the  persons  who  were  the 
occasion  of  the  alaughter  of  the  Glenco  men 
was  again  proponed,  and  motioned  that  before 
any  further  prooedure  in  that  aflhir,  there  may 
be  an  address  aent  to  his  majesty  on  what  is 
abeady  past.  And  afler  some  debate  thereon, 
the  question  stated,  proceed  further  in  the  in- 
quiry before  addressing  bis  majesty,  or  address 
upon  what  is  already  past  without  any  further 
procedure  ?  And  carried,  proceed  further  before 
•ddreaa. 

Thereafter  the  question  atated  and  voted,  if 
they  should  first  proceed  to  consider  the  master 
of  Stairs  tetters,  or  the  ttctors  of  the  murder  of 
Olenoo  men?  and  carried,  First  to  consider 
Iba  master  of  Stair 'a  letters. 

Then  the  master  of  Stair's  letten,  with  the 
king's  instructions  to  sir  Thomas  Leviogston 
•nocol.  Hilly  and  the  4Ui  article  of  the  opiuion 
of  the  commission  relating  to  the  roaster  of 
J^lr,  was  reail ;  and  after  some  debate  the 
quc|St]on  was  stated,  whether  the  master  o\* 
otair^s  letters  do  exceed  the  king's  cororoission, 
towards  the  killing  and  destroying  the  Glenoo 
men,  or  not  P  And  carried  in  the  uirmative. 

June  98,  1695. 
•  Thl»  praideal  of  parliaaMSt  repreaented, 
That  there  was  a  print  diapwaed,  tntitttled, 
•^  I^frrttJOtt  fig  th»  JtoHai  of  Slmr,'  i^«st* 


ing  opoo  the  commission  for  iaqairiag  into  Ibe 
slaogbler  of  the  Glenco- men,  and  aivaigntag'  a 
vote  of  paHiament :  and  therefore  moved.  That 
it  may  be  ioouired  who  ivas  the  author  of  it, 
and  uiat  both  he  and  the  said  jirint  may  he 
oenaored.  Mr.  Hugh  Oalrimpte,  lirvtiier  to  the 
naaslerof  StHir,  and  a  metuher  of  fiariianient, 
acknowledged  himself  lO  be  the  author,  and 
gave  an  accoiuit  of  hia  mistakes,  protesting 
that  he  therein  intended  no  reflection  im  the 
onmmiasion,  and  that  the  paper  was  written 
before  the  vote  past  in  pariiament,  though 
printed  and  ipread  thereafter. 

Resolved,  That  firat  the  author  and  tfien  the 
print  be  censured.  And  Mr.  Hugh  was  or- 
dered to  ask  his  iprace  and  the  parliament  par- 
don ;  which  he  did,  again  tledaring,  that  what 
was  offensive  in  that  pafier  had  happened 
through  mistake. 

Thereafter  agreed  that  the  said  print  was 
fiilse  aud  calumnious.  And  the  oiiestion  being 
stated,  If  the  print  spread  abroad  amongst  the 
membera  of  parliament,  intituled,  *  Information 
*  lor  the  Master  of  Stair,'  ought  to  he  condemned 
as  false  and  calumnious,  and  therefore  burnt, 
br  only  that  the  print  should  be  ao  roarkeil  in 
the  mmutes  of  pariiament ;  it  csfried*,  Thai  the 
print  should  be  msrked  in  the  roimites  of  par- 
liament to  be  false  and  calumnious. 

Then  the  parliament  proceeded  farther  in  the 
inquiry  of  the  slaughter  of  the  Glencso-oaen. 
Aiid  in  the  first  plsce,  as  to  die  orders  given  by 
sir  Thomas  Ijeving^sloo,  in  |«ro  of  fairlcttera  di* 
reeled  to  lieutenant  colonel  Hamilton :  nod  the 
said  letters  being  read,  after  debate  thcreoii  it 
was  put  to  the  vote,  pMceeil  or  delay,  aud  car* 
ried  prueeed. 

Then  the  question  was  stated.  Whether  sir 
Thomas  Levingslon  had  reason  to  giveaoch 
ordera  as  were  contained  in  these  letlCTS,  or 
not  ?  and  was  carried  in  the  affirmative,  mtmim 
contradkcnt€, 

Julys,  1695. 

The  parliament  havini^  resumed  tiie  inquiry 
into  theslaoghter  of  the  Glenoo- men,  and  wfair^ 
were  the  aiAors  ;  and  in  the  first  place  abuut 
lieutenant  colonel  Hamilton,  and  that  part  of 
the  re|*ort  of  the  commissioD  relating  to  him» 
and  the  orders  he  got,  and  the  ordera  he  said 
he  gave,  with  the  depositions  taken  before  the 
said  commission :  and  alter  some  debate  there- 
on, the  question  «as  stated  and  pot  to  the  vote ; 
if  from  what  ap|)e8rs  to  the  parhameni,  KeuL 
col.  Hamilton  be  free  from  the  murder  of  the 
Glenco^men,  and  whether  there  be  gnwnd  to 
prosecute  him  for  the  same,  or  not?  aad  .car- 
ried, he  was  not  clear,  aod  that  there  was 
ground  to  prosecute  him. 

Tlien  the  question  was  stated  and  voted  as  to 
major  Duncason,  at  present  in  Flanders,  if  the 
kiikg  should  he  addrmed,  ei^er  to  caiMe  hisi 
to  be  examined  there  about  the  ordera  he  re- 
ceived, and  hia  knowledge  of  that  matter ;  or 
that  he  be  ordered  home  to  be  proaecnied  thm- 
fore,  as  his  majeaty  sliall  think  fit,  or  no?  and 
carried  in  the  affirociatiTe* 
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.  Then  thai  ptrtpf  tlie  r^portof  Ibe  oommis-  ' 
iioD,  M  to  Glenlyoo,  caplain  DruiomoDd,  lieu  • 
teoanl  or  afijuunt  Liodsay,  ensign  Landy,  and 
Serjeant  Barber,  read  with  the  depositions  of 
the  witnesses  against  Ihem ;  and  the  qocstion 
stated  and  ?oted,  If  it  appeared  that  tne  said 
persons  were  the  actors  or  4he  mnrder  of  tb^ 
Gleoco-meo  under  trust ;  and  that  bis  mi^ty 
be  addressed  to  send  them  home  to  be  pros^ 
Goled  for  the  same  according  to  law,  or  nolf 
And  carried  in  the  affirmative. 

Therefore  voted,  If  it  should  be  remitted  to 
the  Gommilice  for  tlie  security  of  the  kingdom 
to  draw  this  address,  or  anew  committee  elected 
for  drawing  thereof?  and  carried  remit. 

The  report  from  the  committee  for  security 
of  the  kingdom  in  faiours  of  the  Glenco-men, 
read  and  remitted  to  the  said  committee ;  that 
there  be  a  particular  recommendation  of  the 
petitioner's  case  to  his  majesty  brought  in  by 
the  said  oommittee. 

July  lb,  1695. 

The  Address  about  the  alaogfater  of  the 
Glenco-raen  to  be  sent  to  the  king,  read,  with 
aereral  of  the  master  of  Stair's  letters  to  sir 
Thomaa  Levingston  and  eolonel/Uill :  and  after 
some  debate  upon  the  paragmph  touching  the 
master  of  Stair,  it  was  voted,  approve  the  para- 
graph as  brought  in  from  the  committee,  or  as 
•ffimd  with  amendments:  it  carried,  approve 
as  broogh^in  from  the  committee.  Thereafter 
the  whole  Address  was  put  to  the  vote,  and  ap- 
proved as  follows ; 

The  Address  of  the  Noblemen,  Barons  and 
Bnrronghs  in  Parliament,  hamMy  pre- 
sented to  his  mqst  Sacred  Majesty  upon  the 
Discoverv  communioate  to  them,  touch- 
ing the  Murder  of  the  Glenco-men  in  Fe- 
bruary, 1699. 

<<  We  your  miyesty's  most  loyal  and  dutiful 
subiects,  the  noblemen,  barons  aod  burroughs 
assembled  in  parliament,  do  humbly  represent 
to  your  majesty  that  in  the  begiuuing  of  this 
session,  we  thouf^ht  it  our  duty,  fur  the  more 
toleton  and  public  vindication  of  the  honour 
and  iustioe  of  the  government,  to  inquire  into 
the  barbarous  shiunitor  committed  In  Glenco, 
Feb.  1699,  which  nath  made  so  much  noise, 
both  in  this  kingdom  and  your  majestv's  other 
dominions :  but  we  being  informed  by  yonr 
mijesty's  commissioner,  that  we  were  pre- 
vented in  this  matter  by  a  commission  under 
the  great  seal  for  the  same  purpose,  we  did 
upon  reading  the  said  commission,  nnanim- 
ously  acquiesce  to  your  majesty's  pleasure, 
mnd  returned  our  humble  acknowiedgments  fur 
your  royal  care  in  granting  the  same  ;  and  we 
only  desired  that  the  discoveries  to  be  made 
•honid  be  communicated  to  us,  to  the  end  that 
we  might  add  our  seal  to  your  majesty's  for 
prosecuting  such  discoveries  ;  and  that  in  so 
national  a  concern^  the  vindication  might  be 
also  public  as  the  reproach  and  scandal  had 
been;  and  prindpaliy  that  we,  for  whom  it  was 
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most  proper,  might  testify  to  the  worhi  hoif 
clear  yonr  majesty 'sjusiice  is  in  all  this  matter. 

*'  And  now  yonr  majesty's  commisaoner, 
upon  our  repeated  insuncesy  communicated  to 
us  a  copy  of  the  report  transmitted  by  the  com- 
mission to  your  m^iesty,  with  your  majesty's 
instructions,  the  master  of  Stair's  lettey^  the 
orders  given  by  the  officers,  and  the  depositions 
of  the  witnesses,  relating  to  that  report ;  and 
the  same  bein^  read  and  compared,  we  could 
not  but  unanimously  declare^  that  your  ma- 
jesty's instructions 'of  the  7th  and  16th  oJT 
January  1699,  touching  the  bigblanders  who 
had  not  accepted  in  due  time  of  the  benefit  of 
the  indemnity,  did  contain  a  warrant  for  mercy 
to  all  without  exception,  who  should  oder  to 
Uke  the  oath  of,  all^anc«,  and  come  in  mton 
mercy,  though  the  Ist  of  January  1693,  pre^ 
fixed  by  the  prbclaYnation  of  indemnity  was 
past ;  and  that  these  instructions  contain  no 
war^nt  for  the  execution  of  the  Glenco-men 
made  in  February  thereafter.  And  here  we 
cannot  but  acknowledge  your  msjesty's  signal 
clemency  upon  this  occasion,  as  well  as  in  the 
whole  tract  of  your  government  over  us ;  for 
had  your  mi^esty,  wimout  new  offers  of  mercy, 
given  positive  orders  for  the  executing  the  law 
u|ion  the  highlanders,  that  had  already  de- 
spised ^onr  repealed  indemnities,  they  had  bat 
met  with  what  they  justly  deserved. 

**  But  it  being  your  majesty'a  mind,  accord- 
ing to  yonr  usual  clemency,  still  to  offer  them 
mercy ;  and  the  killing  of  the  Glenco  men  be- 
ing upon  that  account  unwarrantable,  as  well 
as  the  manner  of  doing  it  being  Imrbarous 
and  inhuman,  we  prooeeoed  to  vote  the  killing 
of  them  a  murder,  and  to  inouire  who  baa 
given  occasmn  to  it,  and  were  tne  actors  in  it 

^*  We  found  m  the  first  place  that  the  master 
of  Stahr  bis  letters  had  exceeded  your  ma- 
jesty's instructions  towards  the  killing  and  de- 
struction of  the  Glenco-men:  this  appeared  by 
the  comparing  the  instructions  and  letters, 
whereof  the  just  attested  duplicates  afe  here- 
with transmitted ;  m  which  letters  the  Glenco- 
men  are  over  and  again  distinguished  from  the 
rest  of  the  highJanders,  not  as  the  fittest  subject 
of  severity,  in  case  they  continued  obstinato, 
and  made  severity  necessary  according  to  the 
meaning  of  the  instructions  ;  but  as  men  ab- 
solutely and  |>Qsitively  ordered  to  be  destroyed, 
without  any  further' consideration,  than  that 
of  their  not  having  taken  the  indemnity  in  doe 
time ;  and  their  not  having  taken  it,  is  vaKied 
as  a  hkppy  incident^  since  it  afforded  an  op- 
portunity 10  destroy  them  ;  and  the  destroying 
of  them  is  urged  with  a  great  deal  of  zeal,  as 
a  thing,  acceptable  and  ofpuMicuse;  and  this 
zeal  is  extended  even  to  the  gi^mg  of  direc- 
tions about  the  maimer  of  cutting  them  off; 
from  all  which  it  is  phiin,  that  though  the  in- 
structions be  for  mercv  to  assist  all  that  will 
submit,  thom(h  the  day  of  Indemnitv  was 
elapsed,  yet  the  letters  do  ezdude  the  Glenco* 
men  firofn  this  i^erey. 

**Ib  the  next  place  we  examined  the  orden 
given  by  i^^bomas  LevingstOA  in  this  matter, 
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upoa  Ike  tappoMliOD  tM  they 


bid  rejected  tfce  iy4ewpity,  tod  withovt  a^- 
ing  them  new  oflta  of  ncrey ,  heing  m  Ibiag 
^  *^'  j*^>  ^^  yoig  lyetty  might 
lift^e  oraefcd »  ^iiit  it  ippewtng  ImI  wt 
ThooMi  WW  then  itfBorant  ef  th«  peenliir  cir> 
MoMlaMM  of  the  Utcneo-OMO,  he  aright  mj 
weQ  iMidaeteiid  your  mueity's  iiiitraetieiw  in 
the  iMtftcted  teiwe  which  the  nailer  oTStair^ 
iettera  bad  giv eii  thenky  ef  mder^uid  Ibe 
tttster  of  0teir'8  letten  to  he  tout  iiimeity*tt 
•ddkiooal  pleamre,  «i  it  it  etideBt  he  did  \iy 
the  orders  which  he  gavOi  where  asy  addltwm 
that ialo  be  fbond  in  theoi  to  yonr  majesty'i 
fnstractiooi,  it  gitvn  not  onlr  in  the  maaler  of 
8l8ir*B  lenoCi  hot  in  hia  words. 

**  We  proceeded  to  examine  colonel  Hilfa 
part  of  the  bntinna,  and  were  noanimono  that 
fce  was  clear  and  free  of  the  rfanghter  of  the 
Olenco-nen  ;  far  tbongh  yonr  wajcaty's  in* 
■tmctioofl,  and  the  master  ofcMair's  wttera  were 
tent  strait  Irom  Ltaidon  to  him,  aa  wril  aa  to 
ah'  Thomas  Leringston,  yet  he  knowing  the 
peculiar  circnrastances  of  the  Qfeneo-men 
rfionned  to  execote  themf  and  save  no  orders  in 
the  matter,  tilt  socb  time  aa  nowingtbat  his 
lieot^iant-colond  had  reoetTed  orders  to  take 
with  him  400  men  of  bis  garrison  and  regiment, 
be,  to  aave  his  own  honour  and  authority,  gare 
a  general  order  to  Hamihiio,  bis  Veirtenant- 
eiwiid,  to  take  the  400  men,  and  to  put  in  dae 
execution  the  orden  which  others  bad  gimeOi 
bim. 

"  fieutenaiit-oolonel  If amflton's  part  came 
next  to  fie  considered,  and  be  being  requirrd 
to  be  present,  and  called,  and  not  appearing,  we 
ordered  bim  to  be  denounced,  andf^o  be  seised 
on  wberef  er  be  could  be  found ;  and  having 
considered  tfie  orders  that  be  reeored,  and  the 
orders  which  be  said  before  the  commission  be 
gave,  and  bis  share  in  the  execution,  we  agreed 
that  from  what  appeared,  be  waa  not  dear  of 
the  murder  of  the  Glenco-men,  and  that  there 
"Was  ground  to  prosecute  bim  fbrit 

**  MijorDoncasonjWborecdred  orders  from 
Ramiltoo,  being  in  Flanders,  as  well  as  those 
to  whom  be  gave  orders,  we  could  not  see  these 
orders;  and  therefbre  we  only  resetred  about 
binif  that  we  should  address  to  your  nuuesty, 
eilber  to  cause  him  be  examined  there  in  Plan- 
ders  about  the  ord#!rsbe  received,  and  bis  know- 
tedge  of  that  affair,  or  to  order  lum  home  to  be 
presecnted  therefore,  as  yonr  m^festy  dball 
vnax  nt. 

*^  In  the  last  place,  the  depositions  of  the 
witnesses  being  clear,  as  to  fbe  shsre  wbidi 
capt.  Caropbe]  of  Glenlyon,  capt.  Dromroond, 
lieutenant  lindsey,  ensign  Londie,  and  ser- 
geant Barber  bad  in  the  execution  Of  fbe  Glenoo- 
men,  upon  whom  they  were  quartered;  we 
fgree  that  it  appearedf  that  tbe  said  peiaona 


the 


tnsst,  and  that  we  lAioold 
yov  BM^esty  to  aeftd  tliem  hone  to  be  prone* 
esled  for  the  same  according  to  law. 

Y  Tbia  being  the  slate  of  that  whole  matter 
as  It  fas  herore  us,  and  wbioh,  togetiici  win 
the  report  transmitted  to  your  majesty  by  the 
oonasissioner  (and  whieii  we  saw  venfled) 
gjivea  full  Kght  to  it ;  we  liunbty  hcQ  tliat  con- 
sidering that  the  master  of  Btairls  excess  in  bis 
letters  igainst  tbe  Glenco-men  lias  liecn  tlie 
originsi  cause  of  this  uubappy  business,  and 
ham  given  occasmo  in  a  gn^  measure  to  aa 
extraordinary  an  execunon,  by  the  warm  dircc* 
tiona  he|^es  about  doing  it  by  way  of  surprise  ; 
snd  considering  tbe  bigh  station  and  trust  lie  la 
in,  and  that  he  ia  aboent,  we  do  therefore  beg 
that  TOur  nngesty  will  give  such  orders  abool 
him  wr  vindication  of  your  government,  as  yea 
IB  yonr  royal  wisdom  idiall  think  fit. 

*^  And  likewise  considering  tlml  the  actors 
have  batbarooaly  killed  men  under  trust,  we 
hnmHy  desire  your  nsajesty  would  be  pleased 
toaend  tbe  actors' 


,  aad  to  give  ordets  to 
yonr  ndvneate  to  peoaacnle  €ben  nBosrang  So 
law  \  those  rennning  notbing  das  la  be  dooe 
fardie  tUI  viadieHlioB  of  your  goenfoaeot  of 
aa  fbnl  and  soanddona  an  aspersisn  as  it ' 
kin  under  open  this  oooasion. 

"  We  nhsll  only  add,  that  the  Mcsdm 
Gienoo-nKBy  trbo  escaped  tbeolangbter,  bcng 
wincad  lo  great  poverty  by  the  dfpredstio^ 
and  VMtaHan  that  was  then  canmuied  upon 
them,  and  liavingever  since  lived  peaceafdjf  m« 
der  yonr  nuyeaty's  prolnetion,  have  now  applind 
la  natbat  we  might  macode  with  ysnrsaajasloi» 
thai  aona  Mpanlisn  nay  be  bsmo  then  mr 
Ibeir  koseo.  We  do  bnnUv  kky  their  caae 
befora  your  miyesly ,  aa  woeiby  of  your  royal 
charity  and  eompassioa,  that  such  orden  may 
be  given  for  supplying  tbem  n  their  men- 
sities,  M  yonr  majesty  shdl  think  fit. 

**  And  this  the  most  Itomble  Addrem  of  ^e 
estates  of  parliament  is,  hy  their  order  and  war* 
rent,  and  in  their  name,  stfbaciihed  by,  may  it 
dease  your  msjesty,  yonr  m^jertv's  most 
bunMe,  most  obeiljeiii,  and  most  fiiifnful  sub* 

{'ect  and  servant,  **  kmas>Ais^  P.  p.*^ 

«  July  10, 1695.    This  Addrem 
TQled  and  approven.* 

tben  ft  was  recommended  lo  his  msjerty^ 
con^issioner,  to  transraic  to  the  king  the  said 
addren,  with  duplicates  of  the  king's  instruc- 
tions, and  of  the  muter  of  ^alr^s  letters. 

Moved,  That  bis  majes^'s  commissioner 
have  tbe  thanks  of  the  parfiament  for  laying 
the  diicovery  made  of  flie  matter  of  Gienco 
before  them,  and  that  the  oommissiooers  have 
the  Kke  for  their  careful  procedure  therein  ; 
which  1>eing  put  to  tbe  vote,  approve,  or  not, 
carried  in  tbe  affirmative,  nemtne  ctm f  ra<ijcaarr  f 
which  hia  miyestf 'k  commisaioner  iccefted  o£ 
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ProoemUngi  0ffli^  Tiamiu 
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401*  Proceedings  against  Thomas  Axksnukad/  for  Blasphemy.: 
H  WiLUAU  IIL  A.  p.  1696.  [Now  first  printed  from  the 
Records  of  Justiciary  in  Edmburgh,  and  MSS.  the  proper^ 
of  Lord  King.*] 


CORU  JptTICIABLB,  8.  D.  N.  R^FU  ieoU   ID 

Fretorio  Bargi  de  Edinburgli,  ytgisimo 
tdtio  die  meioift  Deeembris  1696,  per  bo« 
oenbilee  viroe  Adamum  Cockbunie  de 
Ormisloune  JoftlicUrium  ClericuiD»  Do- 
minM  CoU&ain  Campbell  de  Aberucbill, 
Davidem  Hume  de  Croceri^,  Joaonera 
tauderde  FountainbaU,  et  Arebibaldum 
Hope  de  Baokeiller,  Coinmi»si(inarioa 
Jualiciary  dicti  S.  D.  N.  Ri^U. 

Cam  legitMiM  alBniiate. 

Intran^ 

nmoi  Aihenksadti^  seae  to  Ibe  dcecMt 
Jemci  Aikeobeed,  obinicMm,  id  Ediabuigbi 
priiQiier  in  Ibe  Tolbailb  thereof. 


X  OU  are  iodyleJ  and  accused,  att  the  in- 
stance of  sir  James  Stewart,  bis  majesties  ad- 
▼jicat  for  his  bif^bnes  interesti  and  oy  special! 
order  oftbe  lords  of  bis  miyesties  priTv  coun- 
dll,  that  where  bj  the  laws  of  God,  and  by  the 


,_         L 


*  These  MSS.  for  the  use  of  which  1  am 
indebted  to  bis  lordship,  appear  to  bav^  belonged 
l»th«|pf«alLooke,  Ibe  mtenul  wde  of  lord 
cbancdlor  King. 

f  **  No  counsel  appeared  for  the  prisoner ;  oor 
does  it  seem  that  one  word  was  ui;^  in  his  be- 
half during  the  course  of  tlie  tnaL  Four  or 
five  wilnesses  were  examined,  one  of  them  a 
writer  in  Edinduivb,  the  rest  students  at  the 
UniTenity,  lads  from  eighteen  to  twenty,  or 
Iweoty-one  years  of  age.  Tbey  proved  most 
of  the  articles  of  the  Ubel,  with  this  addition, 
that  the  prisoner  said  he  was  confident  Cbris* 
tianity  would  be  utterly  extirpated  by  the  year 
1800.  There  was  however  a  material  delect 
Uk  the  mimoe.  Hie  article  n^  highly  cri- 
mmU,  vis.  Ihe  railing  ageiDSt  God,  and  cntsing 
our  Saviour,  was  not  proved  et  all,  but  was  an 
inference  dnwn  by  the  jury  from  the  prisoner's 
corring  Bm,  and  saying  that  the  inventors 
eif  the  jcriptiual  doctrines  would  he  damned,  if 
tbore  be  such  a  thio^  as  damnation. 

<*  The  iuij  onammoualy  found  the  pii- 
aoner  guilty  of  railing  against  God,  railing  at 
end  cnninff  Cbrist»  and  of  the  whole  otber 
•liicles  inlEe  libel.  This  verdict  the  jury,  even 
hf  the  statute,  were  not  warranted  lo  pro- 
nennoC'^The  railing  against  God,  and  cursing 
Qnst,  swbl  lo  baive  bond  iacd  directly  proved, 
and  not  i^erences  dmwn  ftom  corsinff  thein- 
veotoo  of  sepularal  doctrines;  ani  as  for 
toyieg  eiij  ofAepesMNie^f  the  Holy  Trinity, 
ilwvMllbdwM,  bii^ oMMltly  imistii^ 


fatwee  of  this  and  all  other  well-governed 
Christian  realme^  the  eryme  of  UMphenqr 
against  God,  or  anv  oftbe  persons  of  the  oles«3 
Trinity,  or  aganuS  the  holy  Scriplnres,  or  our 
holy  reIigione«  is  a  cry  me  of  the  highest  na- 
ture, and  ought  to  oe  severely  punished: 
Lykeas  by  the  act  of  parliament,  first  parlia- 
ment Charles  3d,  act  dl.  Intituled,  act  agsinsi 
the  cry  me  of  blasphMnie,  it  is  statute  and  or- 
fbuned,  that  whosoever  not  being  distracted  in 
bis  witts  shall  raill  upon  or  curse  God,  or  any 
of  the  persons  of  the  blessed  Trinity,  shall  he 
processed  before  the  cheife  justice,  and  heUg 
found  guilty,  shall  be  punished  with  death ; 
and  by  11th  act,  5  session  of  the  present  cur- 
rent parliament,  the  Ibraaid  act  is  not  only  t^ti^ 
fied»  but  it  is  fardev  statute,  that  whosoever 
shall  in  their  wcytetng  or  discourse  denye,  im- 
pogne  or^uarrell,  or  aignct  or  reason  agiMoi^ 
the  being  of  God,  or  any  oftbe  persons  of  the 
blessed  Trinity,  or  the  authority  of  the  holy 
Scriptorea,  ofue  OU  and  New  Testaments,  or 

therein,  which,  by  the  statuio  snlgf^ted  Urn 
offender  to  a  capital  punishment. 

"  Besides  these  defences,  had  the  court  ^esn 
endued  with  the  humanity  to  appoint  ooun^l 
for  the  prisoner,  it  would  undoubtedly  have 
been  pled  for  him,  that  these  were  rash  word% 
drawn  .from  him  in  the  heat  of  controversy, 
which  by  no  means  coincided  with  his  serioof 
notions;  and  that  he  heartily  repented  of 
the  warmth  which  betrayed  him  into  expressions 
so  dissonant  from  his  own  sentiments,  andsp 
offensive  to  the  feelings  of  others. — Bad  thesf 
defences  been  offered  fbr  him,  the  jury  co«ld 
not,  without  being  guilty  of  jierjury,  have  con- 
victed  him  of  obsliuauly  pei«istijpg  to  deny  Hftf 
Trinity,  which  the  statute  required."  Arn9tf 
336. 

Aooen&g  to  Amot  the  following  passsg^ 
in  Fountainhall  relates  to  the  father  of  tfi^ 
Thenas  Aifcenhead  : 


«<  April  SO,  James  Aikenhead  apothecary  in 
Edinhnrgh  is  punned  before  the  privy  commk 
itr  saying  poisonnus  and  nmorene  drugs  n«i 
pWltsn  to  peoroke  lust,  whereby  a  womnn  hoi 
narrowly  escaped  with  her  life^  had  ant  deessr 
Irvine  gisen  ksr  an  antidote.  The  coiinsil  Mp 
fKVdthe  trnd  and  report  thereof  to  the  natty 
of  f^yMans,  ^  as  being  ^ri^t  ie  «K<  ;  win 
ihei^saahniedicavifalsnst  safiitohegiaaa 
wiihont  fins  taking  their  own  adfion." 

Of  the  caaaof  this  man,  (misfsBad iifcn^ 
there  ia  s  Aat^99fari  ht/buivfml 
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tbe  Providence  ot'  God  in  the  ffOTcrnaent'of 
the  world,  sbidl  for  the  first  fault  be  pooished 
with  impriMiDiueot,  av,  and  while  he  give  |Nib- 
liot  flatisfaction  iu  aackcloath  to  the  coii^ra|ra« 
tione  witbiD  which  the  aoaadall  is  oomoiitlM ; 
•ImI  for  the  second  Ikult  be  ff^ned,  beevdea  his 
betDff  impHsoued  as  above,  and  for  ae  third 
ahomd  be  punished  with  death,  as  aue  obatiq^t 
Masphemer:  Neverthdesa  it  is  of  ventj,  that 
yon  Thomas  Aikeoheafl)  ahakein|f  off  all  fear 
of  God  and  rcgaird  to  his  majesties  lawes, 
have  DOW  for  more  than  a  twelvemooeth  by 
past,  and  upon  several!  of  the  dayes  whhin  the 
■aid  space,  and  aoe  or  other  of  the  same,  made 
it  as  it  were  yonr  endeavour  and  work  iu  se- 
Yerall  compaioies  to  vent  your  wicked  bissphe* 
mifs  against  God  and  our  Haviour  Jesus  Christ, 
nnd  against  the  holy  Scriptures,  and  all  re- 
YeaHecf  religione,  in  soe  tar  as  upon  ane  or 
Other  of  the  dayes  forsaid,  you  said  and  affirm- 
ed, that  divinity  or  the  ooctrin«9  of  tlieologie 
was  a  rapsidie  uV  fkigned  and  ill  invented  mui- 
■ense,  patched  up  partly  of  the  morall  doctrine 
of  philosophers,  and  pairtly  of  poeti(*all  fictions 
and  extravagant  cbtmtTas,  or  words  to  this  ef- 
fect or  iHir()osc,  with  severall  other  such  rf- 
proachfiill  expremions ;  L)keaa  yon  soofi*ed  at, 
ami  endeivoured  to  ridicule  Ibe  holy  soriptures, 
calling  the  Old  TeeUment  Ezra's  fat.lok,  by  a 
protaiie  allusiooe  to  Esop's  fable?,  and  saying 
that  Ezra  uas  Uic  m venter  therof,  and  that 
being  a  cunning  man  be  drew  a  number  of 
Babylonian  slaves  to  follow  htm,  for  whom  he 
made  up  a  t'eigneil  geneaiogie  as  if  they  had 
been  descended  of  kings  and  princes  in  the  land 
of  Canaan,  and  therby  imposed  upon  Cyrus 
who  was  a  Persian  and  stranger,  persuading 
htm  by  the  d«;vyce  of  a  pretendit  prophecy 
Gonceroiog  himself;  and  as  for  the  New  Tes- 
tament, you  not  only  soolT  at  it,  but  in  yottf 
scoffing  Old  m(Mt  blasphemously  raill  upon  our 
Lord  and  Saviour  Jesus  Chnst,  calling  the 
■aid  New  Testament  the  History  of  the  Im- 
postor Christ,  and  affirming  him  to  have  learned 
magick  in  Egypt,  and  that  coming  from  Egypt 
into  Judea,  h«?  picked  up  a  few  ignorant  block- 
ish fisher  fellows,  whom  he  knew  by  his  skill 
and  *  phisognomie,  had  strong  iroagtuatioua, 
and  that  by  the  help  of  exalted  iinaginatrane  he 
play 'd  his  pranks  as  you  blaahphemously  terme 
the  wcvking  of  bis  miracles :  Lykeaa  you  af- 
firmed Muses,  if  ever  you  say  ther  was  aucka 
man,  to  have  also  learned  magick  in  Egypt, 
but  that  be  was  both  the  better  artetst  and 
better  {lolitician  than  Jesua ;  as  also  you  have 
cursed  Ezra,  Moses,  and  Jesus,  and  all  men  of 
that  srirt,  sffirmeing  the  holy  Soiptures  to  be 
■o  stufled  with  maddoeas,  nonsense,  and  con- 
tradictions, that  you  admired  the  stupidity  of 
the  world  in  being  soe  long  deluded  by  them  : 
Lykeas  30U  reject  the  mystery  of  the  bl^pacd. 
Tnnity,  and  say  it  is  not  worth  any  man'a  re* 
futation,  and  you  also  seofie  at  the  mistery 
of  the  (noamation  of  Jesus  Christ,  affirming 
bbtahphemously  that  Theaotropos  is  as  great  a 

*  80  in  tlie  Original. 


contradietkNie  aa  Hiroaa  Cervna,  or'  a 

turn  to  be  a  rotundum ;  and  as  to  the  doctrine 
of  redempti<Hie  by  Jesus,  you  say  it  is  a-ptood 
and  preaumptoouH  devyoe,'and  that  ihe  in«  en- 
tars  tbercif  are  damneiC  if  after  thbi  life  ther  lie 
either  rewaird  or  pnnishmeDt  \  jjfou  also  deny 
spirits,  saying  that  the  notion  c  t  a  spirit  is  a 
contradiction,  and  you  have  maiotaiued  that 
God,  the  world,  and  uature,  are  but  one  thing, 
and- that  the  world  was  from  etemity  ;  and  you 
assert  that  man's  iroaginattone  duely  exalted 
by  airt  and  industry  cau  do  any  thin*;,  ei'en  iu 
the  iufinite  power  of  Goil :  you  have  1%  kn^ayes 
in  dtscourse  preferred  Mabomri  to  the  blessed 
Jesua,  and  }  ou  have  said  that  you  hopnl  to  see 
Christianity  greatly  weakeneJ,  and  rriat  you 
are  confident  that  in  a  short  tyim^  it  will  be  ut- 
terly extirpat,  and  you  have  be^.i  so  bold  lu 
your  forsaid  blaspheiuies,  that  v«  In  n  >  ou  hu>  c 
fbimd  yourself  cold,  you  liaie  wi^hed-tohe  in 
the  piacr  that  Ezra  calls  Hell,  to  wantitf  your- 
self there :  and  these  blaxplienious  raitliog^ 
and  expressions  iu  the  words  above  sett  dowo, 
or  words  to  the  like  purpose,  you  have  muX- 
edly  uttered  iu  severall  compnuiHs  without  the 
lea«t  provocatiooe,  but  meeriy  prompted  by  your 
irreligious  and  devilish  luahce  aguinst  Goil  and 
oar  bles«ed  Savi«  ur,  and  th«  most  concerning 
trill hs  of  the  holy  Christian  religion.  By  all 
which,  it  is  manifest,  thai  you  are  godty  iS^ 
aud  pairt  of  horrid  bl.isphemy,  railHng  against 
and  cursing  our  Lord  and  8a«iour  Jems 
Christ,  and  impugneing  and  denying  the  truth 
of  tlie  holy  Scriptures,  and  the  4|uamtiihg  and 
arguemg  againat  the  being  ot  God  ami  against 
his  providMice  in  making  and  governing  tlw 
world,  which  being  foimd  hy  the  verdict  of  ina 
Aasize,  you  ought  to  be  punished  by  death,  and 
the  confiscation  of  yoUr  moveablca,  to  the  ex- 
ample and  terror  of  others  to  ooBunitt  the  lykn 
in  tyme  comiuff .  * 

&U  Suhtcribitur,  Ja.  Stbwabt. 

Pursuer — Sir  James  Stewart,  his  Majesties 
Advocate. 

My  Lord  Advocate  produced  an  act  of  oonn- 
cill  for  pursueing  the  pannal,  wherof  the  tenor 
foUowea : 

Act  and  JUmitt  of  Council  for  pursuing  Hko' 
mas  Aikemhead  before  the  Lords  ^'Jmtkiory 
for  Blasphemy f  ifC. 

EoiNBURGB,  Nocember  10, 1096. 

The  lybell  at  the  instance  of  air  James  Stew- 
art, hia  majesty's  advocate,  againat  Thoroaa 
Aikenhead,  sone  to  the  deoeaat  Jamea  Aifcenw 
head,  apothecary,  for  Bbspheroy,  being  this 
day  called  in  presence  of  the  lords  of  his  inn» 
jestie'a  priv  v  council,  and  the  lord  advocate  aod 
sir  Patrick  Hume  his  miotics  8olliciCor,'coita<' 
pearing  personally  fur  his  maje«ty*f  interM; 
and  the  defender  compearing  idso  peraonalhr^ 
the  lybell  and  answers  therto  being  reMt^tte 
satds  lords  of  his  migeatie's  privie  counciH  havd 
remitted  and  hereby  remitti  the  said  l%oiAM 
Aikenhetd  ddhoder  tn  be  piKMd  taiir  the 
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^  lonh  eommirttonwi  of  bit  mi^citie't  jiMliei«iry 
ibr  the  nid  cry  me  of  Blstphemy,  aod  appoynts 
the  wid  lord  adfocoteto  inteDtand  priMecute 
the  said  procett  aifaintthe  said  TIhmimis  Aiken- 
htadfor  nif  lyfe:  eztncted  by  ine, 
8k  Subtcri^Uurf  Gilbbbt  Eluot, 

Cls.  St.  Cons. 

Interloqditob. 

« 

Tbe  lords jostioe  dork,  and  ooromiBsioners  of 
jnslicisry,  liavinfi^  considered  the  iodytmeut 
pursued  at  the  instance  of  his  majestie's  ad- 
vocate af  Aiost  Thomas  Aikeiihead  prisoner, 
they  ffina  the  cnrsine  or  railleini^  open  any  of 
the  persooes  of  the  blessed*  relivant  to  iiiferr 
the  patne  of  death ;  and  fiinds  the  other  cry  mes 
lybelled  relevant  to  inferr  an  arbitrarv  puoish- 
meot,  and  mnitts  the  indy tment  to  roe  know- 
ledge of  the  Assyse.f 

Sic  SubteribUur^  AOk  CoeKBimf,  I.  P.  D. 

*  So  in  the  Record. 

•f-  It  appears  that  Aikenhead  before  bis  trial 
enoeavoured  by  the  following  Petition  and  Re- 
traction, to  prevail  upon  the  Court  of  Justi- 
ciary to  desert  the  diet  againsthim : 

Unto  the  ri^bt  honourable  tbe  Lord  Justice 
General,  Justico  Clerk,  and  remanent 
Lords  Conimuisioners  of  his  Majesty'^ 
Jnstiriary.  Tbe  Supplication  of  Thomas 
Aikenhead,  now  prisoner  in  the  Tolbooth  ' 
of  fidinbon^h. 

**  Humbly  Sheweth ;  That  your  petitioner 
beioff  indicted  and  cited  to  appear  before  your 
lordships  to  underly  tbe  law  for  the  crimes  con- 
tained in  the  crimioall  indictment  raiseil  against 
me,  and  which  crimes  therin  contained  are 
00  odious  and  abominable  in  tbemselva,  that  I 
do  not  only  from  my  very  heart  abhorre^nd 
detest  them,  but  I  do  tremble  and  abhorre  eitber 
to  repeat  the  samen  myself,  or  to  hear  the 
aamen  repeated  and  objected  against  any  person 
'  bom.of  Christian  parents.  And  therefore  your 
petitioner  doth  with  all  humility  and  ingenuity 
represent  to  your  lordships,  that  be  doth  inge- 
nuously acknowledge  it  to  be  hisgreaieet  hapy- 
nebs  that  he  was  bom  and  educat  in  a  place 
'where  the  fvospell  was  professed  and  so  power- 
fully and  plentifully  preached,  u(Min  a  trueim- 
firovroent  of  which  benefite  he  doth  truely  be- 
ieve  the  salvation  of  bisimmortall  soul  doth  in- 
tirely  depend.  (9.)  I  <lo  firmly  believe  the  im- 
inortaHty  of  the  soul,  and  that  ther  shall  be  a  re- 
surrection of  mv  body  at  the  last  day,  at  which 
time  they  shall  be  again  united,  ond  there- 
after either  made  eternally  happy  in  heaven,  or 
otherwise  condemned  ID  everlasunvf  and  endless 
torments.  (3.)  1  do  firmly  own  andhelieve  in 
the  unity  and  Trinity  of  tlie  Godhead,  and  that 
ther  Is  no  salvation  to  be  expected  otherwise 
than  hy  the  Mood  and  merits  of  our  Lord  and 
Sayionr  Jesns  Christ,  and  by  a  firm  beKevbg 
and  relytnff  upon  tbe  samen.  (4.)  1  do  also 
profess  and  iiigennoasly  belioTe  the  scriptures 
of  the  OU  and  New  Testament  to  be  cannont- 
€all,  and  written  and  dkelated  by  holy  men  in* 
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James  Bowden,  late  baillie,  of  Edinburgh. 
George  Clerk,  late  baillie,  there. 
Micbaell  Allkn,  late  dean  of  Gilti,  there. 
Charles-Charters,  faitebatUie  there. 


spifed  by  tbe  Holy  Ghost,  and  to  be  of  divine 
authority  and  set  down  aa  a  rule  for  our  obe- 
dience and  iailb,  and  by  believing  whereof  a 
happy  immortality  may  be  obtained,  and  no 
otherways.  And  'l  do  also  believe,  and  assent 
to  tbe  whole  other  principles  of  our  holy  IVt>- 
testant' religion,  such  as  tbe  celebration  of 
hapfism  and  the  holy  sacrament  of  tbe  Lord^s 
snpper,  as  truely  institute  ami  ordained  by  our 
bleased  Saviour,  and  thereafter  practiaed  by  hia 
holy  Apostles  and  their  successors  to  this  very 
hour,  and  that  the  said  sacraments  are  to  this 
moment  Cf'lebrated  with  the  greatest  purity  ia 
onr  reformed  Protestant  churdies  in  Brittain 
and  Ireland. 

**  All  which  premises  1  do  not  only  own  and 
acknowledge  to  be  the  trae  {(rbunds.of  my  own 
faith  and  beleif  bat  that  I  am  obliged  to  own 
and  mantain  the  ^men  albeit  with  the  haaard 
and  loss  of  my  lite  and  all  things  earthly,  and  I 
do  believe,  own,  and  acknowledge  (he  batll 
heads  of  our  reformed  rehgioo,  contained  in  oor 
confession  of  laitb  as  approve  n  by  act  of  parlia- 
liament.  And  I  firmly  believe  that  in  case  I 
should  hapen  to  depart  from  a  true  belief  of  tbe 
premises  or  any  part  tliereof,  the  just  punish- 
ment due  therefore  could  be  no  less  tnan  the 
eteroall  mine  and  tormenting  of  my  body  and 
tmmortall  soul  in  hell  for  ever,  as  is  threatned 
by  our  blessed  Lord  and  Saviour  in  his  holy 
Evangells. 

«*  This  being  premised,  it  is  furder  represent- 
ed to  your  lordships,  that  denymg  tne  haiH 
articles  of  the  indiclment  raised  against  me  as 
they  are  lybelled,  so  whatever  expressions 
mifi^ht  have:  escaped  me  relateing  1o  any  of  the 
articles  in  the  said  indictment,  the  samen  was 
ottered  or  expressed  by  me  not  as  my  own  pri- 
vet sentiments  and  opinions,  but  were  repeated 
by  me  as  sentiments  and  opinions  of  some  atbe- 
isticall  writers  whose  names  I  can  particularly 
condescend  upon,  and  whose  books  I  did  re- 
ceave  from  who  is  not  only  insert  in 

the  litit  of  the  witnesses  lo  be  adduced  against 
me,  but  was  the  cheif  and  principall  instrument 
who  coof  tantly  made  it  his  work  to  interrogat 
me  auent  my  reading  of  the  said  atbeisticall 
principles  and  arguments  therin  contained,  and 
of  which  I  am  now  very  sensible  and  heartily 
Boryfor:  and  am  convmced  that  these  hooka 
are  most  villanous  and  atbeisticall,  and  ought 
neither  to  be  printed  nor  exposed  to  public  view: 
but  I  absolutely  deny  that  ever  the  expressions 
contained  in  the  indictment  were  uttered  by  me 
in  tbe  terms  lybelled,  at  least  that  ever  they 
were  spoken  by  me  as  my  own  privat  opmiooa 
or  sentiments,  not  that  wnatever  expressions  I 
had  relating  to  what  is  lybelled,  were  only  ex- 
pressed  by  me  as  tbe  arguments,  set  down  m  the 
■aid  atbcMlicaU  books,  wbicb  had  onhpppily 
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Robert  Forrctter,  late  Kirk  thettorer  there. 
Ad«m  BroQD.  Ule  baillie  of  Edmboi^. 
AlewBtkff    TbomioBCy  laie   deacoa    am- 

veeocr. 
JeroB  Robartfone,  perivig*nMker»  then. 
Jaiiiei  M'Clurif,  Itte  ama  of  GUd. 
Pttriok  Ttionuone,  Ute  tbenurer. 
Williui  Pattoiiiio»  kHo  boUlie  of  Edmbqigh. 
Bobcft  BlfbmgtlMne^  of  Lopoefc 


Ooorgo  Pnilarlnniie,  ofDroyborae. 
iuDra  Dimlop,  nercboot,  in  Edinborgb. 

The  aaeyse  lawfafty  sworne,  noe  objeetione 
of  the  Uw  in  the  contrair. 

Fif«  ponoBo  mBuaoiietl  oo  the  jory  rafuoed 
to  ottoBcl,  aod  were  fined  lOD  mcru  oooh. 

Hit  Majesiie^t  Advocate  for  probotioo  addn- 
fled  the  witocMes  afVer  depooeiii|^,  vis. 

Mr.  Adam  Miich$lly  stodent,  in  Edinbni^, 
Oigod  twenty  years,  not  married,  pnrved  of  ma- 
Keo,  prgodice,  and  partial  oouncul ;  depoBoe  be 
bMbeineeferailtymeiinooBipaoy  withTbomao 
Aifcenhead,  panuiul,  when  holieard  him  affirmo 
that  diYinity  or  the  doctrine  of  theolog^y  was 
ano  rapiodie  of  feigned  and  iU  iarcalwl  non- 

Mien  in  my  hands  as  said  is,  and  aeing  I 
was  at  the  time  lybeUed  minor,  and  as  yet  am 
•o,  and  mder  age^  and  that  I  do  perfectly  do- 
Mrt  and  abhorre  the  atheistioall  eKpreasioM 
lybeUed  against  mo,  and  do  tmely  beljero  the 
anioles  above  represented  as  the  true  prinoiples 
of  my  faith  aad  religion,  and  am  content  to 
intin'my  sorrow  and  remorm  to  the  wodd  ibr 
my  mrraer  escans  as  to  any  thing  eontidBed  in 
the  indictment,  tiopebg  by  the  bussing  aad  as* 
iiitsnoc  of  owr  blessed  Savionr,  not  only  to  be 
Mivwed  from  all  snch  snares  and  Ismntations 
in  tiodo  coming,  hot  likewise  to  lead  a  hftaals^ 
sMo  to  the  gospeU  and  the  eapedstioB  of  cter- 
aal  life,  throngh  the  blood  and  merils  of  oar 
dear  afld  only  Savioar. 

•*  May  it  therefoce  pleas  your  lordships  se- 
lionsly  to  consider  the  premisses,  and  to  have 
flompaasHin  on  my  yooag  aad  lander  years  (net 
being  as  yet  major!  aad  tbat  I  have  boea  eo  ia- 
Booently  betrayed  and  induced  to  the  reading 
•finch  otfaetslical  bo«dcs,  and  oAer  reading 
thcrof,  beiug  exceedingly  imposed  upon  to  give 
aa  acoaunt  of  the  afi»minable  and  atbeiatical 
principles  contained  and  asserted  in  tbem,  and 
that  I  do  tmely  own  the  true  Protestant  rdigion 
as  the  only  means  and  way  to  eternal  life  Mid 
liappyness,  and  do  abhorre  all  atheistical  prin- 
mples,  and  others  whatsoever  any  way  contrair 
tlierto,  and  am  resolved  by  the  asswlaaoe  of 
Atmigh^  Ood  to  make  my  abhorrence  of  what 
m  eontamed  io  the  said  lybell,  appear  to  the 
world  by  my  snbei^quent  lite  and  eoDVcoatioo, 
and  ia  respect  of  my  said  minority  and  non-age, 
aad  what  is  above  represented,  aad  thai  this  is 
only  the  first  time,  that  ever  I  was  questioned 
•apon  Mch  an  aeeoaot,  to  deaeit  the  dyvt 
agaioat  mo.  And  yonr  petilioaer  lUI  aver 
yiqFfte.'*   liKdKing^M^ 


withia  the  ^wt  fybellad»  wlaoti  in  a 
twelve  moaetby  aad  that  he  has  heard  him  aooff 
at  the  SoriBtorin  of  the  OU  Testament,  call* 
ing  them  JBam's  Romances^  d^NMs  that  fan 
b«urd  him  my  tbat  onr  Saviow  wrought  n^ 
miraeks  but  what  any  other  man  might  have 
wrought  by  ane  exalted  fancie ;  and  speaking- 
of  Moses,  no  called  him  a  msgiiiaa,  and  com- 
paring him  with  Jesns  he  caled  him  the  better 
artistaadpolitikiaoof  the  two;  dispone  that  he 
heard  him  deay  our  Saviour  Jesns  to  be  the 
ssae  of  God,  and  that  Uie  Apostles  were  a  cook 
pany  of  sillv  witlem  fisher-men  \  and  he  heard 
aim  say  that  he  wandered  the  world  wan  an 
laag>  deluded  with  their  contradictions  and 
asnssass ;  fiuder  depoos,  that  he  has  haani 
him  r^eot  the  mystery  of  the  holy  TrinitY»  and 
that  oftasr  than  anr  olher  thmg;  and  that 
he  heard  him  r^ect  Theanthropos  or  God*maa 
as  a  contradienone,  and  it  was  aa  absurd  aa 
Hireua  8ervHS»  that  is  a  tpoat  aad  ane  hart  io 
oae  aaimall  \  depons  that  ae  heard  him  naan- 
taine  that  man's  imaginatione,  raised  by  airt 
and  industry  to  a  high  pitch,  could  doe  as  much 
as  our  blessed  Saviour  did;  and  this  ia  the 
tmth  as  he  shall  answer  to  God. 
8k  SubKribiiur^  A.  MircHUx. 

Mr.  Je4n  Asilioae,  wtyter,  ia  Edinbnrgb, 
aged  near  to  twenty  yean»  uaasarried,  mumped 
of  malice,  piejndiee,  aad  portiall  eananflly  aad 
solemnly  swome ;  depone  that  withia  the  ty me 
lybeUed  he  baa  frequently  heard  the  paraall 
afiurme  that  diviaity  or  the  doetriae  of  thaalsgic 
was  a  cheat  and  rapaodie  of  ili-invenled  aon- 
asaaa ;  aa  alao  he  has  heard  him  freqacady 
seoffat  the  ho^  Senptorsa.  aad  ridicule  the 
Seriptures  of  the  OM  Testament,  and  aall  them 
Eara's  FaUas,  and  that  £sra  waa  the  iavenler 
of  them ;  as  siso  he  has  aevcrall  tymca  heard 
him  say  that  Ears  beintf  a  cunning  man,  he 
drew  a  number  of  Babyloniaa  ahivos  to  IbUow 
him»  for  whom  he  ma«s  up  a  feigned  gene- 
ahMpe,  M  if  they  bad  beia  dcscsamt  of  kings 
and  prinem  m  the  land  of  Canaan,  and  imposetl 
upon  Cyrua  who  was  a  Pursian  aad  straager, 
prrsnaifriBf  him  by  the  prelsndit  devyce  of  a 
prspheoie  eoacarmi^  himselfy  and  gott  a  great 
qaantity  of  gold  from  Gyms,  and  gold  veaaells 
that  was  never  In  the  tomple,  upon  prrteace 
that  they  had  bein  taken  out  of  the  tomple  of 
Jemsslem,  whsras  (ruely  it  was  not  soe;  de- 
pones be  has  heard  him  scoff  at  the  New  Tes- 
tameat,  and  afiirme  that  our  Saviour  had 
learned  megick  in  Egypt,  and  that  cocniog 
finsm  Egypt  anto  Judea  ha  picked  up  a  few 
blockish  igncmnt  fisber  fellows,  whom  he  knew 
by  his  skdl  in  pbisi^gnomy  had  '  '  ' 
nations,  none  having  stronger 
than  ignorant  people,  and  that 
his  own  and  his  AposUm  imi^ationes  played 
bis  pranks ;  lie  also  heard  the  pannall  afirm, 
tbat  Mosm  (if  ever  ther  waa  such  a  man)  had 
alao  learaed  magick  ia  Egypt;  denoaa  he 
heard  the  paaaalT  curse  Emu  and  all  the  in- 
vaatora  of  the  Seiiptaies,  and  allthe . 
of  ^h—H  miwtiiiBi!  Md  tflhfltoft  tii  te 
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heard  him  Mmm  that  the  ScriptoM  were  fiill 
of  contradiciioos ;  4epooB  he  has  beard  him 
icveriil  tymea  deny  that  our  blessed  Lord  waa 
the  sone  of  God,  andl  affirme  that  God -roan 
vaa  a  conti  adictioo,  aod  compare  Tbeaothro- 
pos  to  a  8quaire  triangle,  and  he  has  heard  him 
say  that  if  ifier  was  anjr  punishmeut  after  thia 
Kfe,  fffrely  Fxra  and  hia  followers,  whom  he 
cal!f!d  Kzraits,  were  damned ;  and  ftrder  heard 
him  assert  that  man's  tmaginatione  exalted 
iiii^  d<H3  any  thing ;  and  also  heard  him  say, 
that  within  some  hundreds  of  years  the  whole 
world  would  be  cotiterted  to  his  opinion,  and 
the  Christian  rdicion  would  be  whoHy  ruined ; 
and  depones  that  lie  heard  htm  say  one  night 
lu  August  last,  when  he  was  coldf,  he  wished 
to  he  hesyde  the  place  Ezra  ciJIed  hell  tu 
warmc  himself  there,  causa  patet ;  and  this  is 
the  tntth  as  he  shall  answer  to  God. 

Sk  Sutwritnturf  Jo.  Neojon. 

Mr.  Patrick  Midletovne,  student,  at  the  col- 
ledge  of  Edinburgh,  aged  twenty  years,  un- 
married, purged  and  swome ;  depones  that  he 
has  beard  the  pannaH,  within  the  ^me  lyhetled, 
severall  tyroes  affirrae  that  the  Scriptures  were 
Ezra's  Fables  or  Romances,  and  that  Ezra  and 
the  J  ewes  were  a  number  of  yagabounds,  such 
as  Ogyptians,  Goths  or  Vandals,  and  imposed 
uponyyrus  and  gottfrom  him  gold  and  Jewells, 
pretcnmng  that  they  were  brorugbt  from  the 
temple  at  Jenisalem ;  depons  he  has  heard  him 
Scon  at  the  Scriptures  of  the  New  Testament, 
and  say  the  history  of  them  was  a  fiible,  and 
the  Reyelatione  was  ane  alchimy  book  for  find- 
it^  out  the  phifos^hers  stone.     And  that  our 
Saviour  was  a  magician,  and  did  all  his  miracles 
by  his  imagitiatione,  and  the  lyke  could  be 
done  by  naturall  causes,  and  that  he  choysed 
tweWe  fishers  that  were  ignorant,  whom  ho 
knew  to  have  strong  imagmatiooes  by  which 
he  wrought  his  wonders;  depons  that  he  heard 
him  call  Moses  ane  magitian,  and  that  Maha- 
inet  was  Ixith  the  better  airtist  and  polititian 
than  Jesus ;  and  he  heard  him  curse  Ezra,  and 
lias  heard  him  say  that  as  many  pages  as  was 
in  the  Scriptures  ther  was  as  many  contradic- 
tiooea  in  it  \  and  heard  htm  aay  that  the  Tri- 
nity of  the  persons  was  a  great  oontradiction, 
and  lykways  that  the  incarnation  was  as  great 
a  contradictioue  as  Hircus-Cenrus,  and  that 
the  anthors  and  propagators  of  the  doctrine  of 
Redl^mptione  by  Jesus,  was  the  damnedst  crew 
in  the  world,  and  that  they  would  hare  the 
most  perplexed  thoughts  of  any  for  ever ;   and 
baa  heanl  him  affirme  that  God,  the  worild,  aod 
nature,  are  but  one  thing,  and  that  the  world 
was  from  eternity ;  and  also  heard  him  assert, 
that  man's  imaginatione  dueljr  exalted  by  airt 
and  industry  could  doe  any  thing,  even  in  the 
infinite  power  of  God,  and  that  he  hoped  to  see 
Christianity  greatly  weakened,  and  that  he  was 
confident  tnat  in  the  year  1800  it  would  be  ut- 
terly extrrpat ;  depones,  that  about  the  midle  of 
August  last,  about  eight  o  clock  at  night,  gOe- 
ing  by  thcTron  kirk,  he  hard  him  (bemg  cold) 
flay  tfiat  he  wished  t»  be  in  fte  place  Bcra  called 


hell,  to  warme  himsdf  there ;  and  farder  de* 
pons,  that  he  has  heard  him  say  that  he  could 
make  himself  immortaTI,  and  that  the  ascentjon 
of  our  Saviour  was  but  a  progresse  to  the  world 
m  moon ;  and  this  is  the  truth,  as  he  sail  an- 
swer to  God. 

Sic  Suhscribitur^  P.  MiDurroNS. 

Mr.  JoAji  P^ter^  stodeDt,  aged  IB  yean^ 
immarried,  purged  of  malice,  prqndice,  pay* 
tiall  oooDcUfi  aid  aolomoly  awonia ;  doMiea 


Mr.  Mungo  Craig,  student,  in  Edinburgh » 
aged  twenty  one  yeares,  unmarried,  purged  qf 
malice,  prgudice,  and  partiall  council!,  and  so- 
lemnly swome ;  depones  that  within  the  tyme 
lybelled  he  has  heard  Mr.  Aikenhead,  tliepaD- 
nail,  several  tvmes  affirme  that  the  stodM.  of 
divinity  and  tne  doctrine  of  theologie  waa  a 
rapsoae  of  feigned  aad  ill  ooatryved  nanjaase, 
and  that  it  was  worse  than  the  Bctieiifls  of  tlit 
poets,  for  they  had  some  connexioae,  but  the 
Scriptures  had  none  ;  depones  he  has  heard  him 
scoff  at,  and  ridicule  the  holy  Scriptorei,  and 
frequently  call  the  Old  Testament,   Ezn*% 
Fables,  and  that  Ezra  was  the  inventor  of  the 
books  thereof;  and  depones  he  has  heard  him 
revile  the  books  of  the  New  TeateflMBt,  end 
call  them  the  hooks  of  the  impester  Jesoe 
Christ ;  and  that  he  expressed  it  in  a  aooming 
aod  jeiring  manner,  and  affirmed  that  Cbriit 
had  ieamed  magick  ia  Egypt,  and  called  him 
a  magkaao,  and  that  retormoff  from  £^pt  te 
Judea,  he  picked  ap  a  few  Mockiah  igaoraal 
fisher-fellows  who  had  strooff  imagioationib 
aad  that  by  the  help  of  ane  exalted  imagioatiea 
he  played  bis  pnmks  ae  be  ternaed  ear  Savioiir'a 
miracles,  and  tfiat  if  ther  was  any  luek  maa  ai 
Moses,  d>at  he  had  studied  magick,  Uiag  bred 
up  in  the  king^s  coart,  aod  waa  a  better  airtist 
and  pollitician  than  Jesus,  and  that  he  heaid 
him  curse  Meees,  Ezra,  and  partionlariy  our 
Saviour  Jesus,  and  if  ther  was  ^ny  punish- 
ment afWr  thia  life  the  deserved  the  worst, 
and  all  the  inventors  of  the  doctriae  of  re« 
demptione ;  and  he  made  it  his  fre^aenit  die- 
coorse  that  the  holy  SorinlBres  were  ataffisd 
with  snch  oontradiotiona  ttiat  the  stupidity  of 
the  worM  was  admirable  ia  havii^  VeUeved 
them  ao  long ;  ami  farder  depones  that  he  vied 
to  eondemne  and  nject  the  myalery  of  tha 
Trinity,  and  that  God-man  waa  as  great  a 
ooatradietione  as  a  ^aodirofani  mtfaadmi,  aad 
heard  him  call  the  doetiine  of  Redempliiii  a 
prand  and  presumptuous  deyyce,  and  tint  tha 
mventcrs  or  it  were  damned  if  ther  were  aow 
punishment  afWr  this  life ;  depones  lie  awirtid 
that  God,  the  world,  and  nature,  were  all  oae 
thine,  and  Chat  the  world  was  from  etemitie  ; 
aad  has  beard  him  fre^ueatly  assert  that  man's 
imaginatione  duely  exalted  by  airt  and  in- 
dustry might  creat  a  world,  and  produce  any 
thing  produceaUe ;  depones  he  heard  him  say, 
he  hoped  to  see  Christianity  greatly  weakened, 
and  shortly  to  be  extirpated,  and  that  liwder 
heard  him  curse  those  that  baptiemed  him» 
and  say  that  baptlsme  was  a  magicall  ceremeny 
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tbat  tyed  efaililren*t  tmagiiuiHoD  to  thtl  reli- 

fioo  wherto  they  w«re  baptised ;  and  farrfer,  if 
e  were  bBDiibed,  be  would  make  all  Cbris- 
tiaoUie  tremble,  aod  wouU  wryte  against 
Cbristianity,  aod  tbat  if  be  or  any  otber  needed 
a  fikmilar  senilis  he  eonhl  oall  for  it ;  and  this 
is  the  trntli  as  be  shall  answer  to  Ood. 

Sic  Subtcribitur^  M.  Craig. 

Ad.  Cockbvmbi  I.  P.  D, 

The  lorda  ordaioe  the  avyie  to  inclose  and 
relnme  their  Terdict  to-norrow  at  twelre  a 
clock,  and  ordaincs  the  pannall  to  be  carryed 
back  to  prison. 

Decmher  Uih,  1690. 
Jnfron' 
Thomoi  AikemKeadf 

Indytod  and  accused  for  tbeoryme  of  blas- 
phemy comolltted  be  him  in  manner  mentioned 
m  bis  indytment. 

The  ssid  day  the  persons  who  past  upon  the 
assyse  of  Thomas  Aikenbead,  for  blasphemy, 
returoed  tbeir  verdict  in  nnneiice  of  the  saids 
lords,  whtrof  the  tenor  follows : 

The  Assyse  ha?in|^  elected  and  chosen 
George  Clerk,  late  bailKe,  their  chancellar; 
and  Adam  Brown,  their,  clerk,  doe  nnw- 
ibously  6nd  it  proven  tbat  the  pannall,  Thomas 
Aikenhead  bas  rallied  against  tl(e  6rst  persone, 
and  also  cursed  and  rallied  our  Uessied  Lord 
the  second  persone  of  the  holy  Trinity,  and 
ikrder  finds  the  other  crymes  labelled  proven, 
▼ix.  The  denying  of  ibe  incamatione  of  onr 
Safioor,  the  holy  Trinity,  an j  seoffins  at  the 
Itoly  Seriptnres.  This  is  suuecribed  by  the 
chancellar  and  clerk  at  the  appoyntment  of  the 
above  written  anysers,  at  Eoinbaf)gb|  the  33rd 
day  of  December,  1696  years. 

Sk  Sub9eribUur^     Gso.  Cuebx,  Chancellar. 

Adam  Brown,  Clerk. 

Efter  opening  and  reading  of  tie  qnbilk  ver- 
dict of  Assyse,  the  lords  justice  clerk,  and  com- 
missioners of  joiiiciary  tbertbr,  by  the  mouth 
of  John  Ritchie,  denpipeter  of  court,  deoeme 
and  adjudge  the  said  Thomas  Aikenhead,  to  be 
taken  to  the  Galowlee  betwixt  Leitb  and  Kdin^ 
ban{h,  upon  Fridajr  the  eight  day  of  January 
next  to  come,  betwixt  two  and  tonr  a  dock  in 
the  afternoon,  and  there  to  be  banged  on  a 
gibbet  till  he  dead,  and  his  body  to  be  intened 
•at  the  foot  of  the  said  sallows,  and  ordainea  all 
his  moveable  ffoods  and  gear  to  be  escheat  and 
inbronght  to  bis  majesty's  use,  which  is  pro- 
soun<^  for  d«KHn. 

iSJc  SttbicrHitur,  Ad.  Cocxburmb. — 

C.  Campbell,  David  Home,  Jo.  Lauder, 
A.  Hope. 


Among  lord  King's  MS9.  is  the  followii^ 
Paper  indorsed :  **  Copy  Petition  for  Tboops 
Aikenhead,  to  the  Privy  CouufeQ." , 


To  the  Right  Hon.  the  Lord  Hlsfa  Chancellor, 
and  remanent  Lords  of  his  Muesttes  moat 
Hon.  Privy  Couocell:  The  Sopplicatioo 
of  Thomas  Aikenbead,  prisoner  in  the 
Tolbootb  of  Edinburgh. 

<'  Humbly  Sheweth ;  That  your  petitioner 
being  sentenced  by  the  lords  of  justiciary,  to  bo 
executed  upon  the  8th  day  of  Jannaiy  ncxt»  be 
doth  in  all  numility  acknowledge  the  iustiea  of 
the  said  sentence,  pronounced  against  him,  and 
that  the  blasphemous  and  wicked  expresstoosy 
tor  which  he  is  sentenced  to  death,  ouf^ht  not 
to  be  so  muoh  as  named,  and  he  doth  ingenn- 
oushr  acknowledge,  tbat  from  his  very  soal  he 
perfectly  abborrs  the  same,  but  your  petiuoaer 
being  as  yet  a  minor,  and  having  the  misfbr* 
tue  to  have  got  aome  atheistical  books  hdoog- 
ing  to  others  in  bis  custody,  the  reading 
whereof  did  prompt  him  to  these  extravaganora 
for  which  be  is  now  most  justly  sentonoed. 
And  seine  it  hath  pleaaed  Almighty  God,  to 
be^n  80  tar  in  his  mercy,  to  work  upon  your 
petitioner's  obdured  heart,  as  to  give  nim  some 
sense  and  conviction  of  his  former  wicked 
erroors,  and  that  he  doth  expect  through  the 
mercys  of  our  blessed  Jesus  to  be  dayly  more 
and  more  convinced  thereof,  aod  tbat  be  doth 
iotirely  rely  upon  our  blessed  Saviour's  death 
sod  merits  for  the  salvation  of  his  immortall 
soul,  and  that  if  time  were  allowed,  he  doth  ex- 
pect through  the  merits  of  Jeaus,  by  a  true  re* 
morse  and  rmntance,  to  be  yet  reconciled  to 
his  offended  God  and  Saviour. 

"  Alay  it  therfore  pleas  your  lo'ps,  for  God's 
sake  to  consider  aod  oompassionat  my  deplor- 
able circumstances,  and  tender  years  (I  being 
as  yet  minor),  and  to  proragat  the  day  appoint- 
ed for  my  execution,  tor  such  time  aa  your  lo'ps 
sbair  think  iitt,  that  I  may  have  the  opportu- 
nity of  oouveraing  with  godly  ministers  in  the 
J  dace,  and  by  tbeir  assistance  be  more  prepared 
or  an  eternal  rest.  And  for  his  sacred  ma- 
jesty and  your  lo'po  happtoes  and  welfare, 
your  petition^'  ahall  ever  |>ray,i&c." 

The  following   Letter,   (among  the  name 

BI88.)  containing  Observations  on  Aikenbond's 

Case,  appears  to  bare  been  written  by  Mr. 

Locke  to  his  friend  sir  Francis  Hasham. 

<<  London,  ¥eh.  27,  1696-7. 
"Sir; 

^  Yon  have  eodoaed  (to  ratisfie  your  cnrio* 
sitv)  the  evidence  against  Aikenhrad,  and  two 
of  nia  petitions.  If  the  process  come,  you  shall 
have  it,  or  it  shall  belell  where  you  shall  order. 
The  Flying  Post  bore  tbat  he  had  not  retracted 
till  the  day  of  execution,  which  you  see  is 
falae. 

**  The  first  act  of  parliament  in  Scotland 
against  Uaqibemy  is  act  91  pari.  1,  se«».  1, 
db.  9dt  anno  1661,  which  has  two  articles. 
By  the  first  *  Railing  upon,  or  cnrnng  God,  or 
*  any  of  the  persons  of  the  Trinity  is  puDiabal4e 
'  with  death/  these  are  the  words,  and  here 
retracting  avaiietfa  nothing.     The  next  article 
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k,  tM '  DenytDg  God,  or  any  of  the  peraont 
« of  the  Trioity,  and  obitiimUy  coutumeiDg 

*  therin,  is  punishable  with  de^.' 

•'  The  Dext  act  is  the  llth  of  Tweeddai's 
•esaioD  of  parliameoli  two  yeon  agoe,  and  was 
bbiained  by  trick  and  surprise,  ft  ratifies  the 
£braier  act,  and  adds,  that « Whether  by  writing 
<.or  lU^course,  to  deny,  impagne,  qoerrell,  ar- 
'^.gno,  or  reason  against'  the  being  of  God,  or 
'  any  of  the  oersoos  of  the  Trinity,  or  the  aa- 
^  therity  of  tne  seriptares,  or  a  providence,  is 

*  for  the  first  fault  punishable  with  toiprison- 
<  ment,  till  they  vetract  in  sackcloth  in  the 
'.church,  iTor  the  second,  with  imprisonment, 

*  and  a  year's  rent  till  as  in  the  first  case,  and 

*  for  the  third,  they  are  to  die  as  obstinat  bks-  , 

*  pbemers.*  So  that  retracting  a^ter  th<i  third 
fault  signifys  nothing. 

<'  It  18  plain  Aikenhead  must  have  died  by 
tbe  first  act,  since  it  was  his  first  fault,  as  he 
hiouelf  pleads  in  his  petition,  and  thM  he  did 
retract,  which  deliTers  him  from  the  second 
erticle  of  the  first  act  Now  the  words  of  the 
first  article  being  *  railing*  and  *  cursing,*  no 
evidence  except  tnat  of  Mr.  Hungo  Craig*s  (in 
which  he  is  said  to  have  called  Christ  an  im- 
posture) seems  to  answer  the  meaning  of  those 
words,  and  as  to  this  Craig,  Aikenhead  in  his 
apeecb,  in  which  be  owns  other  things,  denies 
hi!«  evidence,  and  no  doubt  he  is  the  decoy  \w ho 
gave  him  the  books  and  made  him  speak  as  he 
did,  and  whose  name  is  not  put  in  the  copy  of 
t|ie  petition  to  tbe  justiciary  sent  to  you,  be- 
cause the  writer  would  spare  Craig. 
.  "  The  age  of  the  witnesses  isobaervable,and 
iW  none  of  them  pretend,  nor  is  it  laid  in  tbe 
indictment,  that  Aikenhead  made  it  bb  busi- 
ness to  seduce  any  man.  Laws  long  in  dessuc- 
tude  should  be  gently  put  in  execution,  and  tbe 
first  example  made  oi  one  in  circurostaoces  that 
deserve  no  compassion,  whereas  hero  ther  is 
youth,  levity,  docility,  and  no  designe  open 
others.    Farewell. 

<<My  respects  to  my  lady  Blasham.** 

Among  the  same  MSS.  is  the  following 
lictter  indorsed  "  L.  Anstruther,*'  and  address- 
ed "  Mr.  Bobert  Cuningham,  to  be  left  with 
)Ir*  Allexander  Jonstoun." 

"  Aden^  Jan.  S6,  -^7. 
"Sir; 

'*  I  hope  you  will  pardon  me  that  I  hav  not 
writ  to  you  these  several  posts,  for  I  hav  been 
keept  m*  re  busie  than  ordinar,  by  the^/re^tienl 
meeting  of  exchequer,  upon  the  railing  short  of 
the  fonds.  1  thank  you  heartely  for  the  trouble 
you  hav  put  yourself  to,  in  givein|^  me  account 
of  what  canhot  be  known  by  pnblick  nenes.  I 
am  afraid  it  will  look  like  too  much  imposing 
upon  your  good  nature  to  desire  a  continuance 
ot  it,  espechially  when  I  can  propon  no  coro- 
pensation,  this  oeing  a  place  scarsly  known 
abroad,  and  in  pnbHk  transactions  folowing  al- 
ways thefate  of  ingland,but  for  my  part,  I  would 
contribute  to  be  at  the  expense  with  all  ipy 
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heart  for  a  plenipotentiary  at  the  treaty  ef- 
peace  forthis  natu>ne ;  indeed  the  fittest  person 
I  know,  would  be  your  friend  Mr.  Jonstoun,  I 
wish  it  had  been  moved  laat  narliament.  To  di- 
vert you  with  some  remarkable  things  fallea 
out  of  late,  it  is  confidently  asserted  here,  that 
the  river  of  Clyd  went  dray  for  14  milea,  so  that 
children  went  over  it,  which  ran  with  a  most 
impetuous  current  immediatly  before;   I  doe 
think  this  must  hav  fallen  oat  by  some  chasm, 
in  the  earth,  into  whmh  the  river  hath  run  into 
some  subtemnious  vacoity,,till  which  time  that 
was  filled  up  it  could  not  return  to  its  former 
coarse,  I  am  told  it  was  once  so  hefor.    I 
doubt  not  yon  hav  heard  of  a  gentleman's 
daughter  in  the  west,  who  I  think  is  possessed 
with  a  devil,  and  cbntmaesso  still,  she  ia  IS 
yeers  of  ase,  her  body  is  put  into  strange 
shapes,  and  instantly  perfectly  well:  she  vo* 
mits  hot  coals,  stons,  iron,  hair,  bones,  et  Oet. 
Somtime  ago,  I  sent  up  an  exact  account  of - 
this,  attested  by  ministers  to  my  Lo.  Tullibar*  > 
den,  which  you  may  call  for  if  you  please:  we  • 
had  fatly  an  anomely ,  and  monster  of  natore  • 
I  may  call  him,  who  was  execut  for  cnrsiog 
and  reviliop^  the  persons  of  the  Trinity,  he  Was 
18  yeers  of  age,  not  vicious,  and  extreamly  atu-  . 
dious.     Fountionehall  and  I  went  to  him  in  • 
prison,  and  I  found  a  work  on  his  spirit,  and 
wept  that  ever  he  should   maintained   such 
tcneta,  and  desired  a  short  repriev,  for  his  eter- 
-uall   state  depended  upon  it;     I  plead  for 
him  in  counsel,  and  bryught  it  to  tne  cban. 
vote,  it  was  told  it  could  not  be  granted  onlesa 
tbe  ministers  would  interced,  I  am  not  for  con*  • 
suiting  the  church  in  state  afiaira,  I  doe  think 
he  would  have  proven  an  eminent  christian 
had  be  lived,  but  the  ministers  out  of  a  pious 
tho  I  think  ignorant  zeal  spok  and  preached  for 
cutting  him  off.    I  find  capital  punishments 
inflicteid  most  against  crimes  that  disturb  the 
society  and  government,  and  not  against  tbe 
heinusness  of  the  sin  against  God,  for  layeis 
say  <  Satis,  est  Doom  labere  ultorem  ;*  and  so 
stealing  a  sheep  when  one  is  hungry,  or  speak-  • 
ing   against  the  K.   er  panisn*di  by  deaths  * 
wheras  cursing,  lying,  slandering,  dmnkeness,  - 
et  cet  are  swdy  t3cen  notice  of  by  our  law, 
but  oyr  ministers  general  v  are  of  a  narow  sett 
of  thoughts  and  confined  principles  and  no^ 
able  to  Mar  things  of  this  nature.    I  hav  sept 
you  inclosed  his  speech.    I  am  on  all  occa-  ' 
sions,  Sir, 

<*  Your  moat  humble  servant."    t 

The  fdtowing  two  artides  among  the  same . 
MSS.  are  written  continuously,  and  indorsed, 
'*  Aikenhead's  Speedi,  and  his  Letter  to  his  * 
Friends,  1697 :" 

Thomtu  Aikenhead*i  Paper, 

[The  words  betwixt  crotchets  are  added  to 

make  the  sense  clear.] 

Christian  People; 
Verity  or  truth,  generally  in  all  things,  is  a 
quality  most  aj^etable,  but  especially  in  m^t* 
dO 
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ten  of  gftat  conwoocioe,  wl^re  fimcy  eaa  not 
have  place ;  fforwbtreit cao  have  winr, it  dolh 
not  amch  concern  wbilher  U»e  Ihinf^  be  leal  io 
jlself  or  noc  Hence  it  i«  a  principle  jonate 
and  co-natural  to  every  man  to  have  an  insati- 
aUe  iocliaation  to  truth,  and  Co  seek  for  it  as 
fbr  bid  treasure,  which  indeed  had  its  effect 
upon  me,  and  my  reason  tlierin  so  mastered 
me,  tliat  I  was  forced  of  neceasitj  to  rgect  the 
anthoritys  and  tcstimooys,  both  of  my  parents 
and  others,  tostilted  iolo  me.  So  that  1  went 
farther,  and  examined  the  point  more  reason* 
sMy,  that  I  migfht  build  my  faith  upon  uncon- 
tiovertable  gronoda,  and  so  I  proceeded  unti!l 
that  Che  more  I  thou^  theroo,  the  farther  1 
iraa  from  finding  the  reriw  1  desired ;  so  that 
after  much  ponderinga  I  found  my  education 
ailDgicther  wrongs,  not  only  because  it  was  im- 
possible for  me  or  aoV'tbat  I  conversed  with,  to 
nrodooe  any  grounds  really  sufficient  to  con  • 
vmthetaaoe;  but  with  the  greatest  ftdlity 
•ufficient  ground  eoold  be  produced  for  the 
49omrair.  And  ibb  1  profess  and  declare,  was 
thehaly  oanse,  that  made  me  assert  the  thinW 
that  I  amerted,  and  deny  the  things  that  I  de- 
nyed.'  And  tho'  for  the  roost  part  sucb  per- 
aonS  £8ceptieks]  are  stained,  and  charged  with 
—me  great  and  numerous  viNanys,  and  immo- 
xhlitya,  which  thai  they  may  have  free  liberty 
to  alet,  without  a«iy  trouble  within  or  without 
them,  causes  them  to  apostatise  or  not  conform, 
and  to  attempt  to  prove  thejmatter  [of  religion] 
vain.  But  1  can  charge  the  world,  if  they  can 
stain  me,  or  lay  any  such  thing  to  my  charge, 
no  that  it  was  out  of  a  pure  love  to  truth,  and 
my  own  happiness  [that  I  acted.]  And  this  I 
propeted  to  myself,  when  I  was  very  young, 
as  I  remember,  about  ten  years  of  age,  I  have 
laen  ever,  according  to  my  capacity,  searching 
good  and  sufficient  grounds  whereon  1  might 
aaMy  build  my  faith,  which  at  first  I  receaved, 
^voiii  dicinm  ;  8o  that  aAer  my  general  doubt- 
ing, the  Aral  tiling  or  head  that  I  fell  to  work 
with  was,  whether  or  not  man  was  capable  of 
oflhnding  Eii$  enirttmj  or  of  any  immorality  as 
the  thing  which  must  be  the  basui  (next  to  the 
emstence  of  God)  in  such  nuitters.  Which  af\er 
nurh  and  serious  reasoniasB,  and  ponderings, 
[oponl  1  concloded  [for]  the  negative.  For  I 
thought  first)  that  a  great  part  of  morality  (if 
net  ain  proceeded  *  ez  yiDftria  homtnum,'  as 
that  of  kingdoms,- commonwealths,  or  what  the 
most  part  of  men  think  convenient  for  sneb  and 
auch  ends  and  purposes,  which  doth  only  con- 
clude for  such  ends,  and  these  ends  are  always 
tsrthiiial  upon  betrtg  *  naturte'  congmovs.  Now 
weesee,that  acconhng  to  meu's  fancy,  thii^  are 
congruous  or  incongruous  Io  their  natures,  if  not 
to  the  body,  yet  to  the  thinking  &cuJty.  Wee 
also  do  not  know  what  is  good,  or  what  is  evill 
in  itself,  if  not  thus.  IVbatsoever  can  be  attri- 
buted tu  (God,  that  is  good,  and  what  not  is 
etill.  Anil  wee  know  not  what  can  be  attri* 
buted  to  God,  but  [by  affirming  of^him]  these 
tbing^  [that]  by  such  a  deduction  [as  f  have 
meoljsiied,]  wee  eaH  perfect,  and  by  dkmying 
of  him,  thwe  thiiip  wee  call  im|ictfeeC  that 
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way ;  and  so  wee  most  igMfiiiay 
oirde.  Now  wee  can  have  na  otacr 
things,  in  themselves,  ^ood  er  evilL 
for  moral  good  or  enll,  all  will  aoaftm  that 
any  thing  maj  be  morally  aviU,  and  aay  [Chhig 
morally ]  good  also,  and  oonaeqoeoClv  may  thing 
[may  be]  decent  or  indcoent,  aaoiail  ar  imsMi. 
rail.  Nay,  tho'  ther  were  things  erili  ia  then* 
seivs,  (if  wee  do  not  appreohend  eeine  oihsr 
thing  in  slead  of  them)  wee  cao  hava  no  inch- 
nation  to  them,  otherwise  the  will  cooM  with 
evill  as  erill,  and  if  the  fancy  apprebeod  aay 

,  it  IS  otiiy  tl 


other  thing  thah  the  evill, 


tha'rsiM 


*  sub  i|ul,'  that  is  appetite  ^that  is  if  sr« 
a  real  evill,  it  is  under  the  notion  of  gaod3* 

Bnt  1  thought  it  yet  more  straiMge^  diat  era 
out  of  the  soppoaitioo  of  a  naturailaw,  aeither 
by  revelation,  nor  any  other  way  than  by  the 
mercy  of  God,  (as  we  are  taught  by  rvascm 
and  the  light  of  nature,)  would  men  be  pardoa- 
ed  of  God,  for  their  immoralilya.  For  1st.  if 
God  did  not  pardon  men's  sins,  ther  would  be  no 
use  of  his  mercies,  and  ceitainly  if  God  have 
mercy  ^as  undoubtedly  he  has)  sod  if  it  be  iofi- 
nile,he  it  mustof  oecesshy  pardon  (aa  tiM  lesatof 
its  operations)  the  greatest  sins  that  the  higbeit 
dependent  being  can  be  capable  of.  And  it 
must  not  be  said,  that  this  overthrows  JusCior, 
for  that  is  most  false,  setng  that  mercy  presop* 
poses  justice,  and  the  sentence  to  be  given,  sod 
then  it  i^pa  in  and  satisfies  justice.  But  if 
you  will  have  these  two  inconsistent,  you  muit 
rather  say,  that  God  hafii  not  mercy  io  sil 
things. 

But  then  if  merey  do  but  little  help,  wee  caa 
say  that  God  will  not  destroy  and  damn  one, 
that  from  his  besrt  loves  him,  prayetb  to  him, 
and  praiseth  him,  and  doth  «ther  acts  of  aa- 
turaf  religion ;  for  thus  it  would  follow  that  ia 
hell,  ther  were  prayers,  praises,  and  the  lore 
of  God,  and  such  like,  yea  and  that  the  crefr* 
ture  had  more  love  to  die  creator,  than  the  cre- 
ator hath  to  the  creature.  All  which  [oonse> 
?|uenoes]  are  aimst  abauid.  And  it  ia  iooosaMe 
or  any  mtelUffent  being  not  to  love  Goo,  seiog 
that  lie  is  wiui  bis  moot  appeiable  attribotss, 

*  ipsissimum  bonum.'  So  tUeu  it  would  folbw, 
that  men  could  be  saved  and  enjoy  God  by  the 
natural  law,  otherwise  the  wurid  were  almost 
damned,  and  even  of  those  who  smbmoe  revs^ 
lation,  yery  few  pbey  it.  And  [it  would  follow 
too],  that  ther  werefno  ne61  of  revelatioo,  or  d 
any  other  way  of  salvation,  espechially  socb  a 
way  as  cliristianism  ;  for  God  would  not  do  so 
great  a  work  whhout  neoesaity,  neither  csa 
revelation  and  providence  consist,  fiMr  if  *ther  be 
a  generall  nrovidence,  revelation  would  be  bat 
an  effect  or  profideoce,  (and  ibat  ordinsrjr) 
seing  that  everjr  act  of  providence,  as  proTt- 
denoe,  is  alike  divine,  and  so  no  revelation. 

Ther  was  another  great  point  which  I  was 
in  doubt  of,  to  Witt  that  of  the  TVioitj,  wbrrs 
I  thought  that  the  common  distitidion'of  s 
seeming  contradiction  coidd  not  have  pbee  i 
seeing  that  *  quioMiid  est  m  Deo,  est  Dm 
ipse.'  I  thought  notbrag  more  dear  than  that  ^ 

« FilenrittsfiHatiu,*  saf 'liagio-piieaaatoi|*l» 
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iDohiM  in  AeftMnce  of  God,  it  would  ovor* 
Uif^w  tbo  iiiiipUciljf  of  the  tanio  if  ibey  ho 
roaily  diflioct  ooiong  tbemoelvo,  and  that 
*  poloroitas'  be  not  *  fiUatio  Hosio-poeDBiatoo," 
•M  fo  tbe  Trinihr  shoubl  di&r  nolhiog  from 
IIm  politbeism  of  Uie  Gentilea,  by  making 
Ibieo diifliQQl  infiDito.  And  maay  timetbave 
I  prj{ed  at  far  a«  ray  capacaly  would  follow  me, 
lotrvtbat  if  it  Were  tnie^  bow  far  I  could 
reaon  in  the  knowledge  of  toch  a  tbing,  bat  I 
found  alwayo  tbat  tbe  more  I  tboogbt  [on  it] 
tbe  further  I  w.aa  from  it. 

Now  tbeae  Ibinga  I  have  posled  and  Tezed 
inyaelf  in,  and  a)!  tbat  I  coufd  learn  tberfrom, 
ia,  that  I  cannot  have  auch  certainty,  either  in 
natural  or  aupematoral  thiogaaal  would  bare. 
And  to  I  deaire  all  men,  espeebiaU^f  ingenious 
young  men,  to  beware  and  take  notice  m  tbeae 
things  upon  which  1  have  aplitL  I  declare  my 
abhorrence  and  detest  of  any  of  my  failings 
or  olfences  conoerning  tbe  forsaida,  and  its  my 
enmcat  and  only  desire  and  praver  to  God  for 
bis  mereies  take  in  the  name  or  Jesus  Christ, 
(which  wajf  I  only  expect  pardon  of  my  sins, 
and  raconoliation  with  God)  to  forgire  me  my 
ctfencci  and  trespasses.  As  also,  I  from  my 
very  heart  and  in  grief  and  aorrow  therof,  am 
pefplexed  and  troubled  for  tbe  base,  wicked, 
and  hrieligtous  expresaiona  which'  I  hare  ut- 
tartd,  altho'  tlmt  I  did  the  same  out  of  a  blind 
seal  to  tbat  which  I  thoo^t  truth.  And  I  pro- 
lean  and  declave»  tbat  tlio'  it  do  not  appear  much 
hy  outward  Nignes  and  tokena,  yet  I  cannot 
cspresB  bow  much  1  deieat,  abhor  and  am 
troubled  at  tbe  same,  withall  I  ackoowledffe 
and  ronfipss  to  tbe  glory  of  God,  tbat  in  all  ne 
hath  brought  upon  me,  either  one  way  or  other, 
he  hath  dioDe  it  moat  wisely  and  justly,  and  I 
hope  in  bis  merer  tbat  itwill  be  better  for  me  that 
he  bath  afflicted  and  piwiaheil  me  in  tbia  lil^, 
and  atopt  the  current  of  my  siqs,  than  that  be 
had  auoered  me  to  go  on  beadlDK^  in  my  own 
evill  ways,  into  tbe  miserys  out  of  which  I 
ahonM  never  have  reeovoreo.  likeaa  I  blesa 
God  I  die  in  tho  inll  petswasion  of  tho  true 
Christian  Protestant  Apoaloliek  faith,  according 
to  the  tenor  of  my  petiliano  given  into  the 
lords  of  jnstieiar^  and  conneiU,  whioh  are 
aigned  hy  nse  and  in  their  clerks  liands. 

And  1  cannot,  withont  doing  myself  n  ariani« 
ioBt  ininry,  bol  rindtcnt  my  innocence  from 
these  ahoininable  a^ierstona  m  a  printod  satyr  of 
Mr.  Bfungo  Ccaig^a,  who  was  an  evidence 
Ofaintt  me,  wham  1  have  to  reckoa  with  God 
^Mhia  own  conscienee,  if  he  was  not  as  deeply 
CMMM'ned  in  those  hellish  notions,  (for  wbiob  1 
aa  nantaBCe^  aa  over  1  was,  how^rer  1  bUss 
the  Lord,  I  forgito  him  and  all  men»  and  wishes 
the  t0f&  ntey  forgive  bkn  hknwise. 

To  canchide,  aa  tbe  Lord  in  his  pro? id^ice 
hath  been  pJcnsd  in  tbia  eiamidary  manner 
to  ponish  my  great  sine,  so  it  is  my  earnest 
denre  to  him,  that  nw  bkiod  may  give  a  stop  to 
that  ragdng  spirit  oratlieisro  wbidi  hath  taken 
nneh  mling  in  Briltain,  both  in  practice  and 
And  of  bia  ioftnite  moicy  recover 
:nth»  am  ddndad  widi  tb«io  pemicipno 


prindplei.  And  for  that  end  that  his  everiaat* 
ing  gospell  may  flourish  in  these  lands,  while 
son  and  moon  eodareth.  And  now,  O  Lord, 
Father,  8oo,and  Holy  Ghost,  in  thy  hands  I 
reoommend  my  spirit,  hegiog  sod  bopeing.  for 
pardon  to  all  my  sius,  aiul  to  be  receaved  t<^ 
thy  eternal  glory,  through  the  only  righteoua 
merits  of  Jesus  Christ  my  Saviour.  To  whom 
with  tbe  Father  and  Blessed  6pirit,  my  Sane* 
tifyer,  be  ererlasting  praise,  honour  and  glory 
for  now  and  evermore :  Amen. 

Sic  SubscribUurj  .         Thou  AS  Aikemueao^ 

Copy  of  hts  LETm  to  his  froinds  from  Edm« 
burgh  Tolbootb,  the  day  of  bis  death  t 

January  Bth^  1697. 

Being  now  wearing  near  tbe  last  moment  of 
my  time  of  bring  in  this  rain  world,  I  have  by. 
tlie  encbsed under  my  own  hand,now  when.I  am 
slepiog  into  eternity,  breifly  as  my  time  couUI 
only  aUow,  ff>v^  a  true  relation  to.  the  worldl 
in  grenerall,  fyr  whose  use  I  am  to  give  soma 
copies  of  the  enclosed  at  my  last  end  to  tho 
minislera  and  magistrats  who  shall  be  by  me« 
and  to  mv  dear  and  worthy  freiuds  (whom,  I 
from  good  ground  may  term  parents),  in^parti* 
cular,  for  whose  use  1  will  order  this  enclosed 
priocipall  to  be  delivered  by  tbe  bearer,  to  ba 
present,  of  the  original  rise,  maUer,  and  man- 
ner of  my  dotibtinga  and  inquisitions,  for  whicis 
as  I  am  now  to  die,  so  I  desired  not  to  live  for** 
tber  than  might  have  contribute  to  the  glory 
of  God,  and  good  of  bis  people  by  my  aftoa 
abort  time  (for  which  I  was  demanding  a  re^ 
preive)  and  my  own  soul's  eternal  welfare,  bjT 
my  DAore  serious  and  incessant  application  tch 
the  throne  of  mercy  for  loy  great  sins,  which 
1  hope  shaH  be  all  forgiven  by  the  mercy  of 
God,  through  the  merits  of  my  Redeemer  Jesua 
Christ,  tho  alace  my  time  hatn  been  abort  sioco 
my  sentence,  so  1  have  trifled  away  and  mis* 
pent  too  much  thereof,  however,  as  jny  tim^ 
bath  allowed  me,  tbe  encloaed  wiH  give  satis* 
faction  to  you  In  particular,  and  to  tbe  world  in 
generall,  and  after  I  am  ffone  produce  morO' 
dbarity  than  bath  been  my  ^rtune  to  be  trysted 
hitberto  with,  and  remove  the  apprehensiona» 
which  1  bear  are  variouf  with  manjr  about  mjf 
case,  being  the  last  words  of  a  dying  person, 
and  proceraiog  from  the  sincerity  of  my  heart* 

Ther  is  one  tbiiy  I  hear  I  am  aspersed 
with,  which  is  not  in  the  enclosed,  which  ir, 
tbat  I  am  suspected  to  have  practised  inagick 
and  conversed  with  devils,  which  I  here  do- 
cUuna  in  tbe  presence  of  Afanighty  God,  to  ,be  al*> 
getber  fiilse  and  without  any  solid  ground.  I 
desire  yuu  may  call  ibr  extracts  of  mvpetitionn 
to  tha  couqcell  and  justiciary,  wbicn  J  relata 
10  JO  my  last  speech,  which  I  recommend  to 
your  care,  tbat  I  may  bo  vindicated  from  any 
lalse  asperaiona. 

Sk  SlubicribUur^  Tbonus  AuismiUJ^ 


Some  Antmadverstons  open  Aikenhead*i1aiA 
words,  occur  in  the  book,  intitled, "  Natural 
IWigioB  inaaffidontsand  B^vealed  necessary^ 
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ID  Man's  Happinesif  in  bii  preteat  ftste,"  &c. 
writtee  by  Thomas  HaUyburtoo,  a  man  of 
IcaniiDg  and  of  piety,  who  was  Professor  of 
Divinity  in  the  UniTersity  of  St  Andicws« 
from  the  year  17 10,  to  his  death  in  1712. 

The  author,  after  haTio^^  set  forth  the  evil 
of  sin,  or,  as  be  expresses  it,  ha? inff  conde- 
soended  on  a  few  of  those  coDsiderations, 
whereon  b^  insists  for  proriug  sin  to  be  exceed- 
ing srafnl,  proceeds  thos  :  "  The  Deists,  to 
evade  the  difficolties  arisiog  from  this  evil  of 
sin,  take  different  courses.  Some  plainly  deny 
any  such  thing  as  evil,  or  that  there  is  any 
thing  morally  good  or  bad.  Thomas  Aiken- 
beid,  who  was  executed  at  Edinburgh,  Jan. 
Ittb,  1697,  for  his  blasphemies,  in  his  paper  he 
^  delivered  from  the  scaffold,  tells  us  what  his 
'  thoughu  were  in  this  matter,  and  upon  what 
grounds  they  were  built.  When  in  bis  ra- 
tional enqaines  became  to  consider,  whether 
we  were  capable  of  offending  God,  he  tells  us ; 

*  that  aller  mach  pondering  and  serious  oonsi- 
deration  he  coudnded  the  negative.'  The 
Ibmed-  Mr.  Hobbs  was  not  of  a  very  different 
mind :  for  he  plainly  asserts,  *  that  there  is 
nothing  good  or  evil  in  itself,  nor  any  common 
laws  constituting  what  is  naturally  just  and  un* 
just :  but  all  things  are  to  be  measured  by  what 
every  man  judgeth  fit,  where  there  is  no  civil 
government ;  and  by  the  laws  of  society ,  where 
fiiere  is  one.'  And  elsewhere ;  *  before  nten 
enteral  into  a  state  of  civil  goTemment,  there 
was  not  any  thing  just  or  unjust,  for  as  much 
as  just  and  unjust  sre  the  relatives  of  human 
laws ;  every  action  being  of  itself  indiflerent'* 
And  whether  Spinoza  vras  not  of  the  same 
mind,  is  left  to  those  to  judge,  who  have  time 
and  leisure  to  trace  hismeaninr,  in  his  obscure 
and  designedly  involved  way  of  writing.  But 
surely  tlus  proposition  in  his  Atheistical  etbicks 
looks  very  like  it,  *  si  homines  liberi  nasoe- 

*  rentnr  (liber  aotem  est  juxta  Spinoxam,  qoi 

*  secundum  dnctum  vel  ex  ducta  rationis  agit) 

*  nallum  boni  et  mali  formarelit  oonoeptum, 

*  qoamdiu  liberi  essent*  Mr.  Hobbs  has  been 
learnedly  confuted  by  many,  such  as  Dr.  Cum- 
beriabd,  Mr.  Tyrol],  and  almostall  who  write  of 
the  law  of  nature.  Spinoza  has  likewise  been 
examined  by  Wittichtos,  and  many  others. 
The  first,  viz.  Thomas  Aikenhead,  his  gtoonds 
I  shall  propose  and  examine. 

The  first  in  his  own  words  runs  thos,  *  I 
'  thoogbt,'  says  he,  *  a  great  iiart  of  morality; 

*  if  not  all,  proceeded  *  ex  arbitrio  hominum,' 

*  as  of  that  of  a  kingdom  or  common-wealth, 

*  or  what  most  men  think  eonveuieiit  for  snch 

*  and  such  ends,  and  these  ends  are  always  ter- 

*  minated  upon  being  congruous  to  tiie  oatnre 
'  of  things ;  now  we  see  that  according  to 
'  men's  fancv  things  are  congruous  or  inoon- 

*  gnions  to  tiieir  natures,  if  not  to  the  body,  yel 

*  to  the  tbinkitag  faculty .' 

The.snm  of  this  confused  discourse,  which 
probabJY  be  learned  from  Hobbs,  amounts  to 
this:  wdbis  fis«4  i^  tew  to  ow  laonl  ac- 


aganfi  Th&Hias  Aitenieadf       (90ff 

tions,  by  whidi  they  ate  to  be  ngnlsled. 
Those,  which  ate  Mlied  moral  tews,  are  oaly 
the  determinatioos  of  government,  or  Ibc  oon- 
curriog  judgment  of  men,   ooneeming  whai 
they  think  meet  to  be  done  for  their  owa^Bda; 
That  whitt  eome  judge  meet  and  ceogrtioiis^ 
otbers  may  find  oosoitable  to  their  nature  a^ 
ends,  and  so  are  not  obliged  to  obey.  .But,  I.  Aiw 
not  dl  these  unmondra  asscirtioiia,  wbciof  n« 
proof  is  offered  but  the  author^  deluded  fsBCT  f 
9.  HasttnotbeenhrelragablydeanoBalrated  br 
as  many  as  discourw  of  moni  good  aad  evil^ 
that,  antecedently  to  any  govemment  amon^ 
men,  we  are  under  a  law,  tbe  tew  of  nature^, 
and  that  this  is  the  will  of  God.     3.    If  alt 
these  bad  kept  silence,  does  not  the  thing  itnelf 
speak  f   What  can  be  more  evident,  tbtfn  that 
tnere  is  a  law  of  nature,  and  that  tbis  m  iIm 
law  of  God.    We  are  certain  that  we  are  mndte 
of  rational  natures,  capable  of  tews  and  govern^ 
ment    We  are  no  less  sore,  that  God  OMde  or, 
and  made  us  so.    It  is  self-evident,  that  to  hiia 
who  made  us,  it  belongs  to  ^vem,  and  diipoaa 
of  tis  to  those  ends  for  which  we  were  madei 
And  we  by  our  very  beings  are  bound  to  obc^, 
snbmit,  and  subject  ourselves  to  his  will  and 
pleasure,  who  made  us,  and  on  whom  we  every 
way  depend ;    and  therefbre  bia  will,  if  ha 
mske  it  known,  U  a  law,  and  the  highest  law 
to  us.    A|pain,  it  te  clear  tbiit  tliia  reason,  if  wo 
attend  to  it,  telte  us,  that  some  things  are  to  be 
done,  and  some  things  left  undone;   such  as 
these,  that  we  are  to  serve,  love,  obey  and  ho- 
nour him  that  imide  us,  upholds  us,  and  on 
whom  we  every  way  depend ;    that  we  are  to 
carry  fbrwanl  our  feltew  creatures,  as  it  be- 
cooMS  those,  who  have  the  same  original  with 
us,  who  are  subject  to  the  same  rule,  are  obliged 
to  poTiue  the  same  ends  ;  and  that  we  are  to 
dispose  of  ourselves,  as  the  author  of  our  na- 
ture allows  us.    llMse  are  all,  if  not  self  evi- 
dent,  yet  next  to  it,  and  easily  deducible  from 
principles  that  are  so.     FurOier,  the  reason 
that  is  implanted  in  us  by  God,  telte  us  so ;  w« 
are  to  take  what  it  leads  us  to,  while  duly  used, 
as  the 'will  of  God,  and  so  a  law  to  us.    <  For 
whatever  judgeoDenl  God  makes  a  man  wttb^ 
eonoeming  either  himself,  or  oth^  tbiMi 
itte  God's  judgement;   and  whatever  isms 
indgement,  k  a  tew  to  man;  nor  can  he  neg- 
lect or  oppose  it,  without  sin,  being  in  kte 
existence  made  vrith  a  neoeasary  snbjeelioii 
to  God.     Such  and  such  dictates  bcinc  the 
natural  operatkms  of  our  minds,  the  being 
and  essential  constitution  of  which,  in  rigfal 
reasoning,  we  owe  to  God,  we  cannot  but  eo» 
teem  them  the  voice  of  God  within  os,  and 
consequently  his  law  to  us.'     [SirCharlea 
Wolseley's  Scripture  Belief,  pp.  39, 33.] 

What  he  tells  us,  of  men's  different  s|ipre- 
hcnsions  about  what  te  right  or  wrong,  nukes 
nothing  m  the  purpose.  That  onHr  abewa, 
that  in  many  instances  we  are  in  the  auk  ns  to. 
what  w  jpood  and  evil,  whieb  te  gimnled ;  bat 
will  not  mfer,  that  there  is  no  food  measure  of 
good  and  evil.  In  many  general  trutha>  aU, 
who  apply  ibesiMfW  to  thtak,  wdfltatwd  tten 
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tetnm'f  «iid  have  tbe  trotlit  propostdi  do  ai^ree. 
And  perhaps,  all  that  is  knowaMe  of  our  duty 
by  the  light  of  nature,  isdeducible  firom  such 
priDcipIca  of  morality,  aa  all  ratioDal  meo  who 
nave  then  (airly  proposed  to  tbeis,  must  as- 
•enl  to.  And  dedoctioos  from  laws  when 
duly  Riade^  are  of  equal  authority  with  the 
priDciples  from  which  they  are  inferred.  And 
finally,  when  men,  in  purshanoe  of  their  per- 
verse natures,  follow  what  is  cross  to  those 
dictates  of  reason^  they  are  condemned  by 
their  own  consciences;  which  shews  them 
under  tiie  obligation  of  a  law,  and  that  acting 
in  a  oons^mity  to  their  natures  ss  corrupt  is  not 
Ibe  standard  they  are  obliged  to  walk  by,  since 
their  own  reason  checks  them  for  doing  it. 
They  who  woukl  desire  to  haye  this  matter 
folly  discoursed,  may  read  others  who  hare 
done  it  desigtiedly,  of  whom  there  is  great 
plenty,  • 

His  second  reason  runs  thns ;   *  Also  we  do 

*  not  know,  what  is  good  or  eril  in  itself,  if 

*  not  thus,  whatsoerer  can  be  attributed  to  God 
<  that  is  good,  and  what  cannot,  is  e? il.  And 
'  we  know  not  what  can  be  attributed  (o  Ood, 

*  hut  such  tilings  as  by  a  deduction  we  ascribe 

*  to  him,  we  call  perwct,  and  such  as  we  deny 

*  to  be  in  htm,  we  cell  imperfect ;  and  so  we 

*  most  igiiomntly  commit  a  circle.  There  is 
'  no  other  notion  of  things  in  themselves  good 

*  or  evil.' 

It  is  much  harder  to  find  the  sense  of  these 
vrords,  if  they  have  any,  than  to  answer  the 
aigument.  The  design  of  it  is  to  prove,  that 
there  is  no  standard  whereby  we  may  judge 
vrhat  is  good  and  what  is  eviK  The  force  of 
the  srgument  amounts  to  this ;  that  there  is  no 
Way  how  we  come  to  know  any  thing  to  be 
good,  hut  by  this,  that  it  may  be  ascribed  to 
uod.  But  we  cannot  know  whether  it  is  to  be 
ascribed  to  6od,  unless  we  know  that  it  is  per- 
fect or  ffood. 

This  IS  thin  sophistry,  which  I  might  easily 
expose,  were  it  to  any  purpose  to  discover  tlie 
weakness  of  that,  which  it's  author  was  asham- 
ed of  and  disownvft. 

As  to  the  first  proposition,  thai  there  is  no 
other  way  to  know  whether  any  thinff  be  good 
or  evil,  but  this,  that  it  Can  or  cannot  be  ascrib- 
ed to.Obd.  ,  1.  The  complex  proposition  is 
ialse ;  for  there  are  other  ways  whereby  we 
may  know  things  to  be  good  or  evil.  And  thb 
bolus,  whether' we  take  it  in  a  physical  or  a 
moral  sense.  We  know  that  to  be  morally 
good.  Which  God  enjoins  us  to  do.  We 
rnow  the  wilt  of  God  in  some  instancei,  from 
the  oalurea^God  has  given  us  ;  and  from  these 
instances,  our  reason  can  infer  others.  As  to 
physical  good,  we  know  things  to  be  good  or 
perfect,  by  acquaintance  with  the  nature  of  the 
things,  and  by  the  self-evident  notions  of  per- 
fection: for  there  are  soooe  things,  such  as 
defiendenoe,  subjection,  and  the  like,  which, 
without  any  veasoahig  about  the  matter,  we 
undefitaBd  to  be  imperfect,  or  perfect ;  as 
soon  aa  we  understand  the  terms,  and  know 
thilla  parfectioii  isthat,.whidiitii  better  for 


airy  being  to  have  than  to  want^  and  then  what 
these  particular  words  dependence,  subjection, 
jkc.  signify.  This  alone  overthrows  his  whole 
argument.  9.  The  maxim  which  •  he  fixes  aa 
a  standard;  that  is  good,  which  maybqas>- 
cribdl  to  God,  and  that  is  not^  which  may  no| 
be  ascribed  to  him,  if  it  is  taken  in  its  fuU  ex* 
tent,  it  is  false  as  to  moral  good  ;  of  which  Uio 
only  Question  is :  for  it  is  certain,  that  it  ie 
good  lor  man  to  be  a  dependent,  a  sul^ect,  &c« 
which  cannot  be  ascribed  to  God.  If  il  in 
taken  in  a  phjrsical  sense,  it  is  not  to  the  pur- 
pose: and  besides,  it  would,  even  in  this  sense, 
need  some  caution. 

As  to  bis  other  proposition,  that  we  cantt<ft 
otherwise  know  what  is  to  be  ascribe  to  God, 
than  by  knowing  that  it  is  good  or  perfect,  it 
can  scarce  be  supposed  to  speak  of  good  in  a 
moral  sense ;  ana  in  any  other  sense  it  is  im- 
pertinent. If  it  is  understood  in  a  moral 
sense,  it  is  likewise  folse ;  for  we  may  know 
that  thiitgs  which  are  not^n  their  owu  nature 
moral  perfections,  belong  to  God :  auch  aa 
power,  omul- presence,  &c.  if  it  be  qnderstood 
in  any  other  sense,  we  have  nothing  to  do 
with  it. 

The  next  bead  that  he  adds  is,  «<  That  all 
» men  will  confess  that  any  thine  may  be.  mo^ 
'rally  evil  and  good  also,  and  consequently 
'.  any  thing  decent  or  indecent,  moral  or  immo- 

*  raT     Neither  though  there  we^  things  in 

*  themselves  evil  (if  we  do  not  apprehend 
'  other  things  instead  of  them)  can  we  have 

*  any  indinatiiNi  thereunto:-  otherwise  the 
'  will  oould  wish  evil.'  , 

But,  U  Who  will  grant  him  (in  any  ether 
sense,  that  will  be  subservient  to  his  purpose) 
I  hat  all  actions  are  indifferent?  I  know  none 
but  men  of  his  own  principles.  S.  As  for  what 
he  pretenda,  that  we  cannot  iqcltne  to  that 
which  is  in  its  owu  nature  evil,  unless  it  be 
under  the  notkm  of  good,  I  see  not  what  tliia 
says  for  him :  it  is  enoucrh  that  we  can  do  that 
action,  which  is  evil  and  prohibited,  yea,  and 
which  we  know  is  prohibited,  to  constitute  siot 
and  make  the  sinner  deeply  guilty. 

But,  not  to  insist  any  further  on  thia  inoon* 
sidenble  trifler,  (whose  undigested  notk»na 
scarce  deserve  the  conskleration  we  have  given 
them,  and  mnoh  less  did  they  becoms  the  aw<* 
ful  gravity  of  the  place  where  they  were  de» 
livered :)  there  are  others,  &c, 

Aikenhead's  dying  Speech  appears  to  have 
been  printed,  aa  tlaly  burton  not  oniy'refereto 
the>  passage  cited  above,  but  also  mentiona  it  ie 
bis  Index  of  Authors  and  books  quoted  inhii 
Treatise.  * 


I 


Wodrow  (vol.  8,  p.  S91,)  relates  the  follow* 
ing  case  of  a  convert  to  Judaism : 

'*  Another  himentable  effect  of  the  hearing 
down  of  the  gospel,  and  the  m^glect  of  insfroct- 
ing  of  people  at  this  time,  was  the  apostacy  of 
too  many  from  the  very  profeanon  of  religion ; 
and  indeed  p'rofaneiteat  waa  now  at  a  terrible 
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Trial  ^A$  Mad  If  ITmmdk, 


Mglit  In  the  jngtmiy  iffiilMt  I  IIimI  ft 
MrvKM  agaioflt  tbe  imdlerwnltap  pcrion  for 
JoMsn,  which  beiog  the  only  ii»tgiice»  as  fiir 
«0  I  Icpow,  of  this  tiiioo  the  RoforfifttioB,  the 
xnrmm  reader  will  be  oootent  to  have  a  view  of 
kn  I  j^ve  it  ai  itataoda  in  thecrimioal  hooka, 
and  it  is  what  maj  he  o  GaniioB  to  pareots  to 
louod  their  children  well  in  cwr  holy  rdigion, 
*hefbrB  they  auffer  them  to  go  abroad^ 

«« «  EdiDbnrgh,  Jane  15.  1^1«,   Franeia 

*  Borthwicki  second  aon  to  Jamea  Bortbwiek 

*  of  Harebiw,  beiBg  often  called  ta  hate  oom- 
-^yoarad  hefora  the  iostieiaryy  this  dav  and 

*  phice,  in  the  hour  of  cau8e»  to  have  onderlien 
'  the  laWy  lor  the  crime  of  bhMpbemv  oom- 

*  orittad  hy  him,  in  aa  far  aa  oein^  bom  of 

*  QhrMan  parents,  and  baptiaed  and  educated 

*  in  the  Ghnstiaa  fhiih,  and  continniii^  in  the 

ripaatoian  thereof,  and  comniiinian  of 
Obfliatian  and  Catholic  chnrdi,  ootil  the 
« Mpr  of  14  yeam,  he  went  abroad  to  foreigD 
« idaeea,  to  foUow  tbe  trade  of  nierehaadia(e, 

*  where  be  was  aeduoed  to  make  a  abamefol 
^  upostacy  from  the  meat  holy  iaith,  nod  to 


CM* 

*  woftm  wd  openly  dadovn  hHinrif  to  bo  a 
<  Jew,  and  was  oinmnMisad:  and  baviaff  re- 
tnmed  to  Scotland,  at  Bdinbrngh,  Wnghts- 
howaa*  Enindsfield,  and  HaH-hariot,  he  did 


rail  against  our  hotd  and  Snt  imir  Jem 


rid  bTasphemiea  aa  are  not  fii  lo  he  oticni, 
renooaoiog  and  enrsiog  the  holy  ancraiacM 
aqd  rite  of  hie  baptiam.  Aad  he  did  wii^ 
great  and  honrid  ozeerationa  wiab  nU  roamer 
of  judgment  to  befti  him,  if  nwr  heabaay 
return  to  the  Chriatian  raligioo,  in  manner  at 
length  mentioned  in  the  enninal  knciii 
raiwd  at  the  inatance  of  hia  ■najtaly'aadfs« 
cats,  and  James  Cockhnm  in  OoddtngalMi 
infornNv  againat  him  thereaoent.  And  beia( 
lawfully  cited,  and  iiol  compnnring,  ihe  Mi 
adjudged  the  said  Fnncis  Borthwick  to  k 
outlaw  and  fugitive^  and  all  bin  goods  and 

nto  be  brought  io  for  h«s  an^jesly's  inr, 
is  contemption  and  disefandicBCo  ;  whiek 
was  pronooooed  lor  doom.' 


40)8.  The  Trial  of  Edward  Earl  of  Warwick  and  Holland,  be- 
fore the  House  of  Lords,  for  tbe  Murder  of  Richard  Coote, 
esq« :  1 1  WiLUAU  III.  A.  D.  1699. 


J^arsA  S8,  1699. 

About  U  of  th»  dock  Hm  Lards  came  ilrom 
their  own  Ueuseinta  Ihe  canrl  ereeted  in  West- 
aninslarthall*  fiw  the  Triab  of  Edward  earl 
of  Wntwiak  and  Holland,  and  Chaiiea  lofd 
Jlohaai,  in  Ihe  manner  lollowing:  The  lord 
higfc  sIraMTd'a  fcnUemen  atlendanta,  two 
nndtwob  The  nierka  of  the  Heiao  of  Uirda, 
-with  two  dorks  of  the  crown  in  the  courts  of 
Cha^eery  and  Ki^*o«heoch.  The  maatera  in 
Chanrrry^  twonod  two.  Then  the  jodfea.  Thi» 
peers  eldest  sons^  and  peers  nMaors»  two  and 
awob  Fsnr  acrirnnta  at  arma  wilhthsir  maces, 
two  and  two.  The  jFooman  usherof  the  Bense. 
Then  the  peers  two  and  twoi»  beghmtog  with 
the  yomiMt  bnrans.  Then  lonr  aerieaota  at 
•ima»  wil(  thdf  Bsnoea.  Then  one  of  the  he- 
ralds, attending  in  the  raom  of  Garter,  who  by 
reason  of  bis  infirmity  ooukl  not  be  present. 
And  the  oiandomMi  uahet  of  the  Bhwk  Rod, 
emrying  Ao  wUtn-aailF  beioro  the  lord  high 
m»9Xm£  Then;ihB  lord  dhnnodler,  lord  high 
«tewaed'^  £ng|iand,nhme. 
.  When  the  lorda  were  aeated  on  their  proper 
henchea,  and  the  load  high  steward  U|ion  the 
wool-pack  ;  the  two  cleraa  of  the  crown  in  the 
oourta  of  Chancery  and  liUngV bench,  standing 
before  the  derk's  table  with  their  fhcca  towarda 
Ihe  state; 

ThnderkefthoeHMm  in  Chmcary  hawwg 
hia  iBmmiy'a  ssmwissinn  to  thn  hurd  li^ 
irtawari-  in  hia  hnnd^  made  three  notnsanaey 
tomfdJiibi load  high  aiamed,  aad  tlrn  dadk  of 


the  crown  in  Chancery  on  hia 
the  ooBunisaon  to  the  k>rd  high  alawari,  *k» 
dehf  ered  it  to  the  clerk  of  llm  crown  ia  th* 
iUng'a-bench,  (then  likewiee  koeehng  bcfat 
his  grace)  in  anier  la  be  opened  nmd  read ;  mi 
then  the  two  darks  of  tbe  crown  making  tbiw 
rerereneea,  went  down  to  the  Inhle  ;  and  ik 
clerk  of  the  crown  in  the  oonrt  of  Kjng's-bmcfc 
commanded  tbe  Serjeant  at  armn  m  make  pis- 
elanuition  of  silonae }  whkh  be  did  ia  iIks 
manner: 

Seri.0iArmi.  Qyos,Oycn,OyoatMyl«' 
high  steward  his  grace  does  amnlW  dmiga  ad 
cammand  all  manner  af  pononn  liana  prcsiiii 
10  keep  sihince,  nad  hoar  the  kina^a  msjertjr^ 
commissmn  to  his  grace  my  kand  high  steaw^ 
of  England  direoted»o^en^rend»iipoBpsind 

imprisonments 

Then  the  Lord  High  Steward  stood  op,  ad 
apoke  to  the  Peera^ 

Lord  High  Simiard.    (Load 
lordships  will  be  planssd  te 
ivsanadi  while  iho  hiog^a 


All  the  Feenrdood  up,  and  were  nncoreid^ 
while  the  Commission  was  read. 

Cietk  iftk€  Cramn.  VGolialaBiia  Tcrtim  Do 
<  QsaAia  Angl.  Soot.  Franc,  et  Hihm.  fi^x. 
*  Fidd  Jufcwor,  to.  Pimdaochi  dfiddiCm- 
*•  dliar.  nontro  Johnani  Dksmmo  Soassra,  Cifl* 
^  otUhv*  nofiro  And.  Sdatisanod  enm  E^n* 

WaaaiR.nl  Hdhud,  mvw  ^P>^ 


JbrikeMurdirof'RkhardC<Hde,etq,  A.  0.1899.  f^** 

ha*  litww  noftru  fieri  fWimoi  TUMtm, 

-     ■  m.  a  -     -  -  •  •  A 


m.  Hailini  in  Cinvb  ia  Gom.  WMmmi.  «l 
Cftrolus  Dfiiit.  Monuo,  naper  de  pttraen. 
pnediet.  in  Cmi.  praedict.  comm  ditoetiB  fide- 
fib,  noitrit  Gtralo  Lee,  MO.  Samtiel.  Bock, 
HTillielmo  WHhera  et  Frtodsoo  TyMon,  Ar- 
n%eri9,  et  alHs  seciis  rats  Jiistimr.  noetris  ad 
ioqutreod.  perBaeniineiifam,  probor.  et  lega* 
Ittmi  homtanin  de  Com.  noatro  MMdletez. 
pnedMt.  ac  aliis  triit  modis  et  mediis  ipiibos 
mdiiMaeiferfaitaiitpoCerifityUm  infra  libertat. 
i|iiam  extra,  per  aoos  rel  reritas  melias  flciti 
poterit  et  inqiifri  de  qnibagcnnqoe  Prodhioni- 
ims  Mnprisioiifbos  Prodhioo.  loaarrectioDib. 
Rebellbfrib.  Cootrolkct.  Ccmsor.  lotur.  fidns 
Ikbrieatientb.  et  aliis  ftlthat.  Monet,  hajcn 
Regni  mntii  Aogl.  et  aTior.  Regndr.  8}te  Do- 
minior.  qaoromeubqiie  ac  de  quibuscunque 
Hurdris  Felootls  Homicid.  foteffectionibos 
Burglar.  Raptib.  Miifier.  Congregattonib.  et 
CoDfenticut.  iHtdt.  t  erbor.  nrolationib.  Coadu- 
natioaib.  Mnprisionib.  Contederationibos  falsis 
AHegaBciiaTranigrenrioiiibuSfRiotis,  Routia, 
Rctentiimfli.  Eflcapiia  CoDtempt.  Falsttat. 
Negligentiis,  Coiic«ameat.  Manuteoeot.  Op- 
prewMmtbos,  Cambipareiia,  Deceptknib.  et 
aliia  Maleftetis  OIReoe.  et  Injur,  ^ibotcon- 
que ;  necoon  Aecessar.  eorandem  infra  Com. 
pnediet.  tam  ioira  libertat  quam  extra,  per 
qnoBCttiiqaeet  qaafitercunqae  habit  fact,  per- 
petiat.  0lve  commis.  et  per  qaos  rel  per  oiieni 
cui  rel  qoibua  auando  ^oaliter  et  quomodo  et 
de  aliis  Articol.  et  Circamatanc.  prcemisfl. 
seg  eor.  alicojos  Tel  aliqoor.  qaaKtercanqae 
conoeraen.  pleaius  teritat.  et  ad  casdem  pro- 
ditiooes  et  ai.  pnDmiss.  audiend.  et  terminand. 
Becuodinn  legem  et  consuetad.  Regni  nostri 
Angt.  nnper  asslgnat.  de  FeloQta  et  Slurdro 

Csr  ipsoe  £draai.  Coiflitero  Warwick,  et  Hol- 
od,  et  Carolam  Dorainum  Mohan,  Commiss. 
et  Perpetrat.  per  aaCrament.  probor.  et  legal, 
hominam  Com.  Dostri  Middlesex,  prxdtct 
fndictat  existuflt.    Nos  contiderantes  quod 
Jostitia  est  rirtos  exeellens  et  aliissimo  com- 
pTaoeus,  rolentesque  ouod  praedict.  Edriis. 
Comes  IVarwic.  et  Holland,  et  Carol ns  Do- 
minua  Mobua,  de  et  pro  Felonia  et  Murdro 
unde  fpsi  at  prttfertur  Indictat  exiatunt.  co- 
ram nob.  in  present!  Parliament  liostrose- 
cnndum    le^.  et  eonsoetod.   Regni  nostri 
Angl.   Audiaotor,   Examinenttir,   Sontenti- 
entur    et    Adjudicentar,   cffiteraque   omnia 
qtise  in  hac  parte  pertinent  debo.  modo  ex- 
ercMntur  et  exequautor ;   ac  pro  eo  qdbd 
officium  Senescballi,  Angl.  (ciijus  pnesentia 
ifi  hac  parte  remiiriftfr  .irt  accepimus)  jam 
vacat,  Nos  de  Fidelitate  Prudentia  provida 
CmBmnspecttone  et  Industria  Testris  pturi- 
mum  confidentes  Ordinavimus  et  Constitui- 
mos  Tos  ex  hac  caosa  Scnescballum,  Angl. 
«d  CNficiom  ilTud  cam  omnibus  eidem  Officio 
in  hac  parte  (tebit,  et  pertinen.  (hac  vice)  ge- 
rrod.  oeciipand.  et  exercend.    Et  ideo  vob. 
Maodamm  q|aod  circa  pnemiss.  diligehter  in- 
teddatis  et  ea  omnia  qaos  in  hac  parte  ad  Offi- 
civm   Seneschal.  Angt.  pertinent  et  requi- 
rwitor  (hac  vice)  faciatU  exerceatis  et  eXequa- 
miii  com  effecti.  h  cujiis  rei  Teatimomum 


« Teste  meipso  apud  WestoMiiasteriiim  vioesl- 
<  mo  qiiklo  die  Martil,  Anno  Mcgni  aoatn  Ubf 
•dedmo. 
<  Per  ipsom  Regem  propria  Maim  SigMit.* 

Serj.  ai  Amu.  God  aare  the  king. 

Hieo  tlie  beraVI  and  tbegentleman-vsher  ef 
the  Black  Rod,  after  three  references,  kneeling, 
presenlad  the  While  staff  to  bis  grace,  and 
bis  grace  resoofed  from  the  Wool-pack  to  tb« 
Cbaur,  wblob  was  placed  apon  aa  a#ceni  jost 
befoia  the  uppermost  step  of  the  Thraoo,  aai  . 
seated  himaeir  in  the  Chair. 

CL^iheCr,  Seijeant  at  Armtf,  make  Pira* 
clamation.  ^ 

Serj.  at  Arm.  O  yes,  O^es,  O  yes,  my  tord 
high  steward  of  England,  his  grace,  does  straitly 
charge  and  command  all  manner  of  persote 
here  present  to  be  unoorered,  upon  pain  of  im- 
prisonment 

Than  the  Judges  and  Hasten  in  Chaooirf 
sat  down  i«  their  piaoct  upon  the  wvolrpaeK, 
nnoorciod. 

ThentheClerk  of  the  Crown  read  the  Return 
of  Certiorari,  ta  h£c  verba : 

*  Gnlielmus  Tertius,  Dei  gratia,  Angl.  Scot* 
Franc,  et  Hibem.  Rex»  ridei  Oeiena.  dso. 
Jnstic.  nostris  per  literas  nostraa  Paten.  co«* 
feet  ad  iaquirend.  per  Sacrm*  probor.  et  legal, 
horn.  Com.  nostri  Midd.  ac  alijs  viis  mod.  «k 
med.  quibus  melius  sctverintaut  poierint  da 
qnibuscunque  prodlc.  mispris.  prodic  insnr* 
rection.  rebelEon.  oontrofact  tonsor.  'lotor. 
fabis  fabricat.  et  aliis  falsitat  monel.  hujua 
Regni  Angl.  et  alior.  regoorum  sive  donuni-. 
orum    quorumcunque   ao   de    quibuscunq;. 
mardris,  felon.  lH»micid.  inlerfection.  bor|^.> 
raptibua  mnlierum,  oomgregaoon.  et  oonreo*. 
iicul.  illicit  rerbonua  prolaUoBibos,ooadonat.. 
miiiprision.  voafederat.  labia  aUe||^aoc.  traat* 
gres.  riot  rout  retealioB.  eseapiM  contempt.. 
negligenc.  ooncelament  roannteaea.  opprea- . 
frion.  deception,  et  aUia  malefactia  oiana.  ft 
injur,  quibuscunq;  necnoa  accessariia  eonm- 
dem  infra  Com.  pnediot  tam  infra  libertateai 
quam  extra  per  quosounqj  et  qaalitereom|^ 
habit  fac.  perpetrat.  sire  eommiss.  ae  dealaa 
articulis  et  oircumstaociis  ursmiss.  et  eomat 
quodlibet  seu  eorum  aliqiiod  vel  aliqua  quali- 
tercunq;  concemen.   lAenius  reritat.   el  ad 
easdem  prodition.  el  al.  prsmiaa.  aodiend.  H 
terroinond.  assign.    Necnoa  J  usticnoiliisfA 
Gaol,  nostraro  de  Newgate  de  Prisoaar.  in  ea. 
ex  existifu.  deliberancl.  assign,  et  eonim  coiln 
bet  Saltm.  Tolen.  certis  de  causis  omnia  etaio^. 
gula  luilictameo.  et  Inquiaition.  do  anibua>» 
cuuq;  felon^etmnrdris,unde£dnis.  Comaa 
Warwic.  et  Holland,  et  Carolos  I>omin«fr 
Mobun,  et  al.  coram  robia  Indiotat  auol; 
necuon    record,    coofictioo.  Kici.   Frenoh, 
Ro]r^ri  James  et  Geoiyii  Dodtwra,  pro  Mm. 
^  Tiomicid.  unde  indictat  aont  *  £t  super 
inde  per  qnandam.  Jur.  Prta.  inde  inter  aoi 
,    et   prsfat   Kichardttm   French,  Rogaran 
I  '  James  et  Geoigium  DockVrra,  capt  ooof id. 
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*  enst  at  dacilor  eorun  nobis  el  noo  alilutermt- 
*:mn  f  obb  ei  coiUbel  t  cvtnim  maiidatntis  quod 

*  omnia  ei  aiiirula  in  iDdictameni.  et  Reoonl. 

*  GouTict.  prsdict.  com  omnibus  ca  Ungvn. 
^  miibiMeaiiq;  mmdIoHnis  ihiem  Ednn.  ijomes 

*  Warwic.   et    Holland,    Carolus    Dominni 

*  Mobun,  fticliardos,  Uoi(eras  et  C«eorgiu8 
« Boocapentur  in  ei«dcm  coram  nobis  sub 
'  si^lis  Tcatris  aut  unius  vestrum  in  odab. 

*  8ti.  Hiliarii  ttbiottnq;  tunc  faerirousin  Angl. 

*  OMttat.  sen  unus  Trstmm  miltat  unasom  hoc 
^  bre^  nl  nlterlos  inde  ieri  fac.  quod  de  jureac 

*  secondum  legem  et  cons,  regni  noitn  An^fl. 

*  fore  fiderimos  ladeod.  Teste  J.  Holt,  Mil. 
*apad  Westm.  zzriii  die  MoTembris,  Anno 

*  Kegni  nostri  decamo. 

•  per  Car.       AsraY. 

*  Ad  Insloue.  prosecutor,  ouoad  duos  Oef. 
'  el  ad  insUnc  csterorum  Der. 

« J.  Holt.' 

*  Virtute  cajos  brevis  rotbi  ei  aliis  direct.  In- 
dictament.  et  loquiMtion.  infra  mentionAt.' 
ncenou  record,  confieiion.  intra  nombat. 
Rid.  French,  ftogeri  James  el  Georgii 
Dockwra,  pro  felon,  et  bomicid.  ande  indictat. 
ei  snperinile  p^  quaodam  Jar.  prie.  convict 
exist  cum  omnibus  ea  tanfren.  conm  Dom. 
Rege  in  quibusdam  Schcd.  iiuic  brevi  annex, 
mitio  prout  interiospraBcipitur. 

*  Respons.  Fra.  Child.  Mil.  Major.  Cmt. 
Lond.  no.  Justic.  infra  script.' 

*  Midd.  ff.  Memorandum  quod  ad  delibera- 
tion, gaol.  Domini  Regis  de  Newgate  teot. 
pro  com.  Middlesex,  apud  Justice- nail  in  le 
Old- Bailey  in  SnburlNls  Civit.  London,  die 
Veneris  (scilt)  decimo  tertio  die  Jsnuarii 
Anno  Regni  Dom.  nostri  Onlielmi  tertii  Dei 
gra.  nunc  Regis  Anel*  &c.  decimo,  coram 
Fran:  Child,  Mil.  Majore  Civit  London. 
Edro.  Ward,  Mil.  Capital.  Baron.  Sccii.  diet. 
Dom.  Regis,  Henrico  Hatsel,  Milit.  on  Baron. 
Sccii.  dictt  Domini  Regis,  Thoma  Stamp, 
Mil.  Edro  Cbrfce,  Mil.  Aldris  diet  Ci?it.  Lon- 
don. Salathiel.  Lovell,  Mil.  scrrien.  diet.  Dom. 
R^s  ad  Iec;em  ac  Reeonlator.  diet.  Cirit. 
London,  et  aliis  sociis  predict,  de  prisonar.  in 
eadem  existen.  deliberand.  assign.  Ten.  hie  in 
Cur.  Carolus  Lee,  Cora.  Mil.  Samuel  Buck, 
Will.  Withers,  Fran.  Tysson,  Ar.  Justic.  diet 
Dora.  Regis  per  Literas  patent,  ipsius  Dom. 
Regis  eisdem  Justic.  pranominat.  et  aliis  ac 
quibusciinq;  qnatuor  Tel  plor.  eorum  sub 
mai^no  Sigillo  diet.  Dom.  Regis  Angl.  con- 
fecf.  ad  inquircnd.  per  Sacrament  prober,  et 
legal,  hom.  de  Com.  Midd.  pncd.  ac  aliis  riis 
modis  et  mediis  quibus  melius  scirerint  4ut 
poterint  tam  intra  libertat.  quam  extra,  per 
quos  rei  Veritas  sciri  poterit  de  quiboscanq; 
prodition.  misprision,  prodition.  insurrection, 
rebellion,  controfactnr.  tonsur.  lotur.  falsis  fa- 
brication, et  al.  falsitat  monetee  hujiis  Regni 
diet.  Dom.  Regis  Angl.  et  a|.  Regnornm  sive 
Domtn.  qaoramcunq;  ac  de  quibusounq;  mur- 
dris,  felon,  homidd.  mterfeccon.  burglar,  rapt 
muller.  congregac.  ei  oonventicuL  illicit  ver- 
horum  prolation.  coodanae*  misprision,  con- 
fiderac.  fahisjille^anc.  tnuisg.  not  rout,  re* 


lamen*  OMnuiMMB.  opmession.  camaipaiGiis 
deception.  «i  aliis  maielact.  ei  ofiene.  qoibus- 
ctuiq;  ncc  non  aecessar.  conind.  infra  Com. 
pnsd.  tain  infira  Libertat  pissdiot  qnam  extra, 
{ler  qniMCunq;  et  i^ualilercunq;  babit.  lact  per* 
peirat  sive  commiss.  ac  de  alua  aitical.  ei  4ar- 
cumstan.  prsmissa  ei  aornm  quodlibet  sea 
eorom  aliqood  vdaliqua  qoalitercanq;  con- 
oernen.  plenias  veritat  ei  ad  easdem  prodi* 
tioo.  ei  al.  pnemiasa  audieod.  et  temitnand. 
■ecanduro  legem  ei  oonsoetod.  hiyus  Regni 
diet  Dom.  Itwia  Angl.  assign,  ei  per  aiaous 
soaspropr.  delmeraver.  hie  in  Car.  diet  Dom. 
Regis  ^uoddan*  record*  indidaoMttt  coram 
eis  ei  aliis  sociis  suis  nuper  pneantea  piwaent 
et  capt  versas  Edrom.  Conut  Warwic.  et 
floUand,  Carolum  Dominum  Mohan,  de 
Oakehampton  in  Com.  Devon.  Ricom .  Frcnph, 
Rogerom  James  et  Georgiam  Dockwra,  pro 
murdro  ciyiisdam  Rici.  Uoote,  Ar.  in  fovna 
juris  ierminand.  Sec.  (eisdem  Rico.  Freneby 
Rogero  James  et  Georgio  Dockwra,  prisooar. 
in  cUct.  Gaol,  diet  Dom.  Regis  de  Newgate, 
causa  in  eodem  indictameot.  content  ad  tunc 
existen.)  Record,  cujns  quidem  indiotament 
patet  in  qnibusdam  schedul.  huic  annex. 
*  Midd.  jt.  Memorandiun  quod  ad  SessioDem 
de  Oyer  et  Terminer  Domini  Regis  tent,  pro 
Com.  Middlesex,  apud  Hicks-Hall  in  St. 
John-street,  in  Com.  prsd.  die  Mercorii  soil, 
septimo  die  Decembris,  Anno  Regni  Doniint 
nostri  Gulielmi  tertii,  Dei  gratia,  nunc  Regis 
Anglic,  Sec.  decimo,  coram  Caroio  Lee,  Mil. 
Samuele  Buck,  Willielmo  Withers,  Francisco 
Tyssoo,  Armic^eris,  et  aliis  sociis  suis  Jastic 
diet.  Dom.  Regis  per  Lileras  Paten,  ipsius 
Doui.  Regis,  eujdem  Just'C  pnenominat.  et 
al.  ac  quitiuscuoque  quatuor  vel  pluribus 
eorum  sub  raagno  Sigillo  diet.  Domini  Rq^ 
Anglis  confect  ad  inquirend.  per  sacrament 
probor.  et  legalium  hom.  Com.  Middlesex, 
prad.  ac  aliis  viis  mod.  et  med.  qoibus  melius 
sciverint  aut  poterint  tam  infra  luiertat.  quam 
extra  per  quos  rei  Veritas  melius  sciri  poieril 
de  quibuscuoque  prodition.  misprision,  prodi- 
tion. insurrection,  rebellion,  controfactur.  ton- 
sur. lotur.  falsis  fabrication,  ei  aliis  falsitat 
monet.  hujus  Regni  diet.  Dom.  R^gi*  Aug), 
et  al  Rcgnor.  sire  Dominior.  quorumcuo^iis 
ac  de  quibuscunq;  murdris,  felon,  homicid.  m- 
tertectioo.  butglar.  rapt,  mulier.  congregmt. 
et.  conventicul.  illicit,  veriiorum  prolaitoa. 
coaduoat.  misprision,  confederat  ralsb  olle- 
gan.  transgr.  not.  rout,  retention,  escapiis  coo- 
tempt,  negligen.  concelaroen.  manutenen.  op- 

1)ression.  carobipareiis  deception,  et  aliis  tna- 
elactis  ei  oflTensis  qutbascunq;  necnon  acces- 
sar.  eornndem  infra  Com.  pned.  tam  infra  li- 
bertat quam  extra,  per  quoscunqae  ei  qoali- 
tercnnooe  habit  fact,  perpetrat  sive  commiss. 
ac  de  sJiis  articulis  et  circumstantiis  pnemiass 
et  eor.  quodlibet  vel  aliqua  quditercanqae 
ooncemen.  plenius  veritat.  et  ad  easdem  pro- 
dition. et  al.  premiss,  audieod.  ei  teminaod. 
second.  Ies;em  et  cons,  bojus  Regni  dicti 
Don.  Regis  Angl.  assign,  per  aacrm.  fgidii 
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*  BiMItt,  lUdnnli  Reiri,  Roberti  Leg,  JoMpbi 

*  rPutboioh,  Johuinii  Marriott,  JoniSiaii  Hall, 
VNicolai  Baker,  Roberti  Teague,  TbomK 
'Brigga,  Willidmi  Biace,  TbonuB  WilUanis, 

*  Gaoiyii  Bbbop,  Tboms  Hodges,  JohaoDis 

*  lijroD,  Samoelis  Lee,  Ricbardi  Rc^ra,  Jo- 
'ae|>tji  Roge^^  Jfobanois  Cbeney,  Johanius 
'Fowler, et RoiMrti NicboUon, prober,  et lega- 
*.litiro  bomiDum  Coib.  pned.  aotnnc  et  ibidem 
^  jaral.  et  onerat  ad  ioqairend.  pro  Jicto.Dom. 
'R^ge  et  oorpore  Com.  prad.  prvsenUt.  existit. 
'  qd.  Billa  Indiotament.  huic  Scbedul.  annex, 
^estfcra. 

'  <  Midd.  «f.  Jnimtor.  pro  Domino  Rese  super 
^'sacntm.  saam  pneaentint  qnod   Edivardns 

*  Cornea  Warwic.  et  Holland,  nuper  de  parocb. 
\S.  Iflartini  in  Campia  in  Com.  Miodleeex. 
'Caroloa  Dominus  Mobun,  ^aro  Afobnn  de 

*  Okebampton,  in  Com.  De? on.  nuper  de  imu 
*rocb.  praed.  in  Com.  Middlesex,  presd.  Ki- 
'^obardoB  French,  nuper  de  paroch.  pred.  in 

*  Com.  Middleaex.  prsd.  Gen.  Rogerus  James, 

*  nnper  de  paroch.  pned.  in  Com.  Middlesex. 
*" pried.  Gen.  et  Georgius  Dockwra,  nuper  de 

*  paroch.  pned.  in  Com.  Middlesex,  prad.  Gen. 
*.l>enm  pne  ocnlis  suis  non  habentes,  sed  in- 
'  stigatione  diabolica  mott  et  sedncti,  trioesimo 
^die  Octobris,  Anno  Regni  Domini  Galielmi 

*  lertii,  Dei  ^ra.  Angl.  Sooc.  Franc,  et  Hibem. 

*  Regis,  Fido  Defena.  &c.  decimo,  n  et  armis, 
'  Sge.  apud  paroch.  pned.  in  C^m.  Middlesex. 

*  pned.  in  et  aunor  quendam  Ricbardum  Coote, 
'  *  At,  in  pace  Dei  et  dicti  Domini  Regis,  nunc 

*  adtunc  et  ibidem  existen.  felonice  roluntarie 

*  et  ex  malitiis  suis  pnecogitat  insulL  fecer.  et 
'  qd.  prsBd.  Edwardua  Comes  Warwic.  et  HoU 
*.  landy  cum  ouodm.  gladio  (Angiice  a  sword)  de 

*  ferro  et  chalibe  cooTect.  ralor.  quinqne  solidor* 

*  quern  ipse  idem  Edwardus  Comes  Warwic. 

*  et  Holland,  in  manu  sua  dextra  ad  tunc  et 

*  ibidem  extract,  babuit  et  tenuit,  pnefat.  Ri- 

*  cardum  Coote  in  et  super  sinistram  part,  pec- 

*  toris  ipsiua  Ricardi  Coote  prope  Os  Collar 

*  (Angiice   the  Collar  Bone),   ipsins  Ricardi 

*  Coote  ^tonc  et  ibidem  felonice  voluntarie  et 

*  ex  malitia  sua  pnecogitat.  percussit  pupugit 

*  et  inforaTit  (Angiice  did  strike,  stab,  and 
'  thrust  in)  dans  eidem  Ricbardo  Coote,  ad-. 
f  tunc  et  ibidem  cum  gladio  extract,  praed.  in  et 
*aiiper  diet,  sinistram  partem  pectoris  ipsius 

*  RmbL  Coote,  prope  Os  Collar  (Angiice  the 

*  collar  iwne)  ipsius  Rici.  Coote  unum.  vulous 

*  mortals  (Angkce  one  mortal  wound)  latitud. 
*■  dimidii  nniua  pollicis  et  profund.  quinq;  poU 

*  licium ;  de  quo  quidem  Tuluere  mortal,  praed. 

*  fticus.  Coote  adtunc.  et  ibm.  inatanter  obiit, 

*  £t  qd.  pnsd.  Carolus  Dnus.  Mobun,  Ricus. 

*  French,  Rogerus  James  et  Georgius  Dock* 

*  WIS,  adtunc  et  ibm.  felonice  voluntarie  et  ex 

*  maliciis  suis  praeoogitat.  fuer.  presen.  auxir 

*  lian.  abettan.  confortan.  assisten.  et  manute- 

*  nen.  preeliit.  Edrum.  Coralt.  Warwic.  et  Hoi- 

*  li^id,  ad  pnefat.  Ricum.  Coote,  modo  et  forma 

*  prad.  felonice  voluntarie  et  ex  malitia  sua 
'  mecog.  interficiend.  et  munlrand.     Et  sic 

*  Jur.  pned.  super  sacrm.  suum  prsed.  die.  qd. 
f  Edrua.  Cornea  Warwici  et  Holland,  Carolus 
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Dnus.  Mohan,  Ricus.  French,  Regerus  Jamea 
et  Georgius  DockWra,  preefat.  Ricum.  Coote^ 
modo  et  forma  pr«d.  felonice  voluntarie  et  ex 
maliciis  suis  precogitat.  interfecer  et-mur- 
draver.  contra  paoera  dci.  Domini  Regis  nuoa 
Coron.  et  Dignitat.  suas,  &c. 
'  Ricus.  French,  13  Januar.  98.  pon.  se  Cul. 
de  Felon,  et  Homicid.  tant.  Nonxul.  de  Mur- 
dro.  catalla  nulla.  Pet.  Librum.  liCgit  ut  Cle« 
ricus.  Crematio  respectuatur  quousq;  &c. 

*  Rogerus  James,  13  Jauuar.  98.  pon  se  cul. 
de  Felon,  et  Homidd.  tant.  Non  cul.  de  Mur- 
dro.  catalla  nulla.  Pet.  Librum.  Legit  ut  Cle- 
ricus.  Crenoiatio  respectuatur  quousq;  &e. 

'  Billa  vera.  Samuel  Cowtfaome  de  pa* 
roch.  Sti.  Martini  in  Campis  in  Com.  Midd. 
Yoman* — ^Willus.  Crippn  de  paroch.  prced.  in 
Com.  prttd.  Yoman,— Heoricns  Pomfret  da 
paroch.  prsed.  in  Com.  pned.  Yoman, — Wil- 
luB.  Salmon  de  paroch.  prsed.  in  Com.  pned. 
Chimrgus,— Robtua.  Applegate  de  paroch. 
pned.  in  Com.  pred.  Yoman.  Jur,  in  Cur. 

*  Midd.  ft.  Memorand.  qd.  ad  Deliberation  • 
Gaohe  Dai.  Regiade  Newjr«te  tent,  pro  Com. 
Midd.  apud  Justice  Hall  m  le  Old  Bailey  in 
Suborbiis  Civitat.  London,  die  Mercurii  scilt. 
septimo  die  Septembris,  Anno  Regni  Dni.  nri. 
Gulielmi  tertil  Dei  grat.  Angl.  Scot.  Franc, 
et  Hibemice  Regis,  Fidei  Defens.  &c.  decimo, 
coram  Franco  Child,  Mil.  Majm  Civitat. 
London.  Geor^o  Treby,  Mil.  Capita].  Jnstic. 
dci.  Dni.  R^s  de  Banco,  Littleton  Powis| 
Mil.  uno  Baron.  Sccii.  diet  Dni  R^s,  Tbo« 
ma  Stamp,  Mil.  Edro.  Clarke,  Md.  Aldris>- 
diet.  Civitat.  Tjondon.  Salathiel.  Lovell,  Mfl. 
Servien.  dci.  Dni.  Reffis  ad  Legem  ac  Recor- 
datore  diet.  Civitat.  Ijondon.  et  aliis  Sociis 
snis  Justic.  dci.  Ehii.  Regis  ad  Gaolam  ipnns 
Dni.  Regis  de  Newgate  pned.  de  prisonar.  in 
eadem  existen.  deUberand.  as^gn.  ven.  Ro» 
bertus  White,  gen.Coronator  dci.  Dni.  Regis 
infra  Libertat.  Decani  et  Capituli  Eoclms. 
Collegiat.  bti.  Petri  Westm.  Civitat.  Buigi  eC 
Yiike  Westm.  in  Com.  Midd.  praed.  Etper 
manus  suas  propriaa  deliberavit  hie  in  Cor* 
quandam  inquisition,  de  morte  Rid.  Coote, 
Ar.  coram  eo  nnper  capt.  in  Cur.  hie  de  Re* 
cordo  in  forma  juris  terminand.  due  quidem 
Liquisitio  huic  Schedube  annex,  est, 

pon.se. 

*  Civitas,  Burgus  et  Villa.  Westm.  in  Com. 
Midd.  ss.  Inquisitio  indentat.  capt.  pro  Duo. 
Rege  apud  paroch.  Sti  Martini  in  Campis  infra 
Libertat.  Decani  et  Capitli.  Ecclesiae  Colle- 
giat. bti.  Petri  Westm.  Civitat.  Burgi  et  Vilbn 
Westm.  in  Com.  Midd.  tricesimo  die  Octobris, 
Anno  Regni  Dni.  nri.  Gulielmi  tertii  Deigra* 
Anel.  Scac.  Franc,  et  Hibenii®  Regis,  Fidei 
Derensori$,&c.  decimo, coram  Roberto  White, 
gen.  Coronatore  dci.  Dni.  Regis  Libertat. 
pned.  super  visum  Corporis  cujusdam  Rid. 
Coote,  Ar.  ibm.  jacen.  mort.  per  sacrm.  Johis 
Harris,  Petri  Solomob^  Rici.  Newgent,  Willi. 
Frver,  Samnelis  Thomson,  Jacobi  Timber- 
lick,  sen.  Jacobi  Timberlick,  jun.  Rid;  Jack* 
son,  Johis  Fiocb,  Samuelis  Powell,  Samutlit 
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*  Dimont,  Kobti.  Giltrick,  Johis  Pkalio,  Jo- 

*  sephi   TernoD,  Thome  HmitbsoD,  Aodrefe 

*  Rogers  et  Dariil.  Joimb,  proborum  et  legm- 

*  lium  homin.  Libeitat.  prsd.  jurat.  «C  onerit 

*  ad  inqairend.  pro   dto.  Dno*  Rege   quaodo 

*  qualiter  et  quomodo  prefat.  Ricos.  Coote  ad 

*  niortein  soam  deyenit  dicQnt  super  sacrm. 

*  suum  pned.  qd.  Edros  Comes  Warwic.  et 
'  Holland,  nuper  de  parocb.  Sti.  Martini  in 
'  Campis  infra  Libertat.  pned.  in  Com.  pned. 

*  Caroiua  Dnus.   Mobdnt  noper  de  parocb. 

*  prffid.  infra  Libertat  pned.  m  Com.  praed. 

*  Ricos.  French,  nuper  de  parocb.  pned.  infra 

*  Libertat.  pited.  in  Com.  pned.  gen.  Ro^perns 

*  Jamea,  nuper  de  parocb.  pr«d.  infra  Libertat. 
^  pi-scd.  in  Com.  pned.  gen.  et  Georgins  Dock- 

*  \vra,  nuper  de  parocb.  prnd.  infra  Libertat. 

*  praH.  in  Com.  praed.  gen.    Deura  pree  oeulis 

*  suis  non  babentes,  sed  Instigatione  diabofiea 

*  moti  et  seducti  dco.  tricesimo  die  Octobris 

*  Anno  decimo  sopradicto,  vi  et  armis,   Ike, 

*  apud  parocb.  pr»d.  infra  Libertat.  praad.  in 

*  Com.  pited.  in  et  super  praiat.  Ricuiii.  Coote, 
'  in  pace  Dei  et  dcL  Doi.  Regis*  nunc  adtano 

*  et  ibm.  existen.  felopioe  Totuntarie  et  ex  mn- 

*  Uciis  suis  pnecogit.  insult  feoer.  et  qd.  pned. 

*  Rictts.  French,  cum  quodam  Gladb  (Anglioe 

<  a  rapier)  de  ferro  et  cbidibe  coofeat  ? doris 

*  ^uinq;  solid .  ooem  ipse  idem  Riciis.  Frencbi 

*  in  manu  sua  dextra  adtnnc  eC  ibm.  extract. 

*  bnit.  el  tenoit  pnefat.  Ricum  Coote,  in  et 

*  super  sinistram  partem  pectoris  ipsios  Ridt 
^tCoOte,  prope  Os  Collar  (Anglice.ihe  collar 

*  bone)  ipsins  Rici.  Coote,  a<ltunc  et  ibm.  felo- 
«  nice  volontarie  et  ex  malida  sua  pieeogitat. 

*  percossit  et  pupugit  dans  eid^n  Rioe.  Codev 

*  adtnnc  et  ibm.  cum  gladio  plaed.  extract,  in 

*  tk  super  prnd.  stniatmm  pattern  pectoris  >(fnM 

*  Rici.  Coote,  prope  diet.  Os  Collar  tpstus  Kicib 

*  Coole,  unum  Tulnus  mortale  loagitudinis  di- 
■  mid.  unins  pollicis  et  profonditatis  qninq;  pol- 

*  licinm,  de  quo  quidem  vulkiere  noortali  pr»d. 

*  Rictts.  Coote,  apud  parocb.  pmd.  infra  Li- 

*  bertat.  pmd.  in  Com.  pmd.  instanter  obiit. 

*  Et  qd.  pmdicti  Edrus.  Comes  Warwic.  et 

*  Holland,   Carolns  Dnus.  Mobun,  Rogems 

<  James,  et  Georgius  Dockwn,  adtonc  et  ibm. 

*  fdonice  Tolontarie  et  ex  maKciis  suis  pne- 
'  cogitat  flier,  presentes  aoxiliantes  abettantes 
'  confortantes  assistentes  et  manutenentes  pre- 

*  fat.  Ricum.  French,  ad  predictum  Ricum. 
'  Coote^  in  forma  pned.  felonice  volontarie  et  ex 

*  malicia  sua  preecogitat.  interficiend.  et  mur- 
^  drand.  £t  sic  Jur.  pred.  dicunt  super  sacrm. 
^  sdum  pned.  quod  pred.  Edrus.  Comes  War- 

*  wici  et  Holland,  Carolns  Dnus.  Mobun,  Ri- 
*cus.  French,  Rogerus  James  et  Georgius 

*  Dockwra,  pnefat.  Ricum.  Coote,  modo  et 

*  forma  predict,  felonice  roluntarie  et  ex  ma-  ' 

*  liciis  suis  precog^itat    interfecer.   et   mor- 

*  draver.  contra  paoem  dci.  Dni.  Regis  nunc 

*  Coron.  et  Dignitat.  suas,  &c.  Et'olterius  Jur. 

*  pred.  dicunt  super  sacrm.  suum  pred.  qd. 

*  immediate  post  Feloniam  et  Blurdrom  praed. 
«  per  ipsos  mo<lo  et  fonna  pned.  fact,  et  per- 

*  peirat  apud  parocb.  pred.  infra  Libertat. 
'prae<l,  in  Com.  prstd.  ftigam  fccer.     Que 


bona  et  calalla  terras  nve 
Edrus.  Comes  Warwict  et  HoRasd,  Owalas 
Duos  Mobun,  Ricos  French /BogcmsJuMs 
et  Georgius  Dockwre,  tempore  FekmsK  et 
mufiln  predict,  per  ipsos  modo  et  mmn  pcen- 
fact,  et  perpetraf.  sire  alR|no  tempore  poeteA 
usque  diem  Captionis  hujus  inquisitioMi  Imi- 
buerunt  Jur.  pred.  penitus  tguocaat.  In 
cujus  Rei  Testimonium  tarn  prse&t  Cor»- 
nator  qoam  Jur.  pred.  huic.  InquiaiCioei  ai- 
ffilla  sua  ahereitim  apposuerunt  die  ibbo  eC 
ioco^  primo  supra  dcis. 


*  Ricns.  French,  13  Jan.  06.  poo.  se 
felon,  et.  homicidio  tant.  Non  col.  pro 
Calal.  nulla.  Judicium  super  indictaaieiiliiaBw 

*  Rogerus  James,  IS  Jan.  9ll  pon.  oe  ctd. 
de  flUoo.  et  houiicid.  tant.  Non.  col.  pn>' 
murdro.  CataUa  nulla.  Jodidmn  super  in- 
dictattientum. 

*  Georgius  Dockwra,  13  Jan.  98.  poo.  oe  enL- 
de  felon,  et  bomicid.  tantum.  Nou  col.  i^ 
murdro.  CataUa  nulla.  Jodicnm  super  1b- 
dictameBtum. 


*  Midd.  ST.  Memorandum  qd.  ad 
de  Oyer  d  Tenniner  Domini  Rwa  tent  pro' 
Com.  Middlesex,  apud  HIcfcs-hanin  8.  Joon- 
street  in  Com.  pned.  die  Marconi  salt,  sep- 
timo  die  Decembris  Anno  Regni  Denmii 
uostri  Gnliehm  Tertii  Dei  grsitia  nunc  Regis 
Ang^Kie,  &c.  decimo,  coram  Carolo  Lee,  Mil« 
Samuele  Buck,  Wflliehno  Withers,  Frkncmeo 
Tjrssoo,  Armigerts,  et  aliit  Sodb  soi^  Juslic. 
diet.  Dom.  Regis  per  literas  Jf^rtent  ipsios 
Dom.  Regis  eisdem  Josbc  prsenommat.  et 
al.  ac  4uibuscnnque  qnatuor  vel  jptnrilms 
eomm  sun  taagno  Sigitlo  diet.  Dul  R<^, 
Angnffi  oonfect  ad  inquirend.  per  Bacm. 
probor.  et  lecalium  liom..  de  Com.  Middlesex 
pmd.  ac  aliis  rits  mod.  et  med.  quibos  me-' 
lius  sdverint  ant  poterint  tarn  mfra  Ubertstcs 
quam  extra,  per  quos  lei  Teritas  ttdios  sriri 
Doterit,  et  inqoiri  de  quibu8CQn^[ue  Pmdicion. 
Misprision,  prodition.  insurrection.  RdwHion. 
Controfactnr.  Tonsur.  Lotor.  et  fkbis  Fabri- 
cation, et  aliis  ftilsitat.  Monet,  -hujus  Regui 
diet.  Dom.  Regis  AngKe  et  aliomm  Ree- 
norum  sitc  Dominior.  quorumcuinmie  ac  de 
quibuscunque  Murdris  Feloniis  Homicidns 
Interfection.  Burglar.  Rapt.  Mulier.  Congre- 
gat.  et  Conventicul.  illicit.  Verbomm  prola- 
tion.  ooadunat  Misprision.  Confederat.  fahas 
Alleganc.  Transgr.  Riot.  Rout.  Retention. 
Escapiis  Contempt.  Negltgen.  Conbehmen, 
Manutenen.  Oppressionibns  Cambiparciis  De- 
ception, et  aliis  Malefactis  et  OfTensis  quibus- 
cunque, necnon  Accessar.  eorondero  infn, 
Com.  preed.  tarn  infra  Libertat  qoam  extra, 
per  quoscunque  et  qualttercunoue  habit,  fact 
perpetrat.  sive  commiss.  Ac.  de  aliis  Avticu- 
its  et  circumstantiis  praemissa  et  eorum  qnod- 
libet  seo  eorum  aliqood  rel  «liqua  qaaiitn"- 
cunque  concernen.  plenios  Teritat.  £t  ad 
easdero  Proditiones  et  alia  Fnemissa  audiend. 
et  terminand.  sedm.  Legem  et  Cons,  faiytis 
Rcgni  dci.  Dm.  Regis  Augfift  anign.  per 


Jm  ik^  JI|iMr(fer  ^^ifiha^^i  CeoUf  esq. 


f«M:riiu  JBgidii  RiiMle.  tUd,  Read,  Ro^efti 
Legg,  Josephi  Partberich,  Jobis.  Mamot* 
JonathaQ  Hall,  Nicbolai  Barker,  Robert! 
Teague,  Tbonua  Brigp,  Willi.  Brace, 
Tbooua  WUIiaqia,  Geomi  Bkbon,  Tboms 
Hodges,  Jobis.  Lynn,  SattHielia  Leei  fUci. 
Rogany  Jaliia.  Cbeney,  Jabis.  Fowler  et  Ro- 
berti  ^icbolaon,  prdwrom  et  legaliuiii  Ho- 
miaam  Com.  pneo.  et  tuncet  ibm.jui^t.  et 
onerat.  ad  inquirend.  pro  dco.  Doo.  Rege  et 
corpore  Com.  pned.  pr^aentat.  efistit  qd. 
Edrus.  Comes  Warwici  et  Holland,  nuper 
'^da  paioch.  8.  Martini  in  campia  in  Com. 

£r8Bd.  Ca'rolua  Dnus.  Bfohun,  Baro  Mohan  de 
^kehamptoB,  in  Com.  Devon.  nu|)er  de  Pa- 
locb.  pmd.  in  Com.  Midd.  pned.  Rtcna. 
Ffeoehy  nuper  de  paroob.  pned.  in  Com. 
Midd.  prad.  gen.  ROgeriis  James,  nnper  de 
paroch.  praed.  in  Cora.  Midd.  pr«d.  gen.  et 
Georgins  l>ockwFa,  nuper  de  paroob.  pned. 
in  Com.  Midd.  pred.  gen.  Deom  pm  oculis 
auis  Qoir  halentes,  aed  instigatione  diabolica 
mot.  et  aeduct.  so  die  Octobria  Anno  Re gni 
GuHelrai  tertii  Dei  Gratia  Au^l.  SScqc. 
Franc  et  Hibemiie .  Regis  Fidei  dttfen- 
aoris,  6cc,  deoimo,  vi  et  armis,  &c.  apiid 
parocb.  prad.  in  Com*  Midd.  prsd.  in  et  su- 
per quendam  Ricum.  Coote.  Ar.  in  pace  Dei 
et  dci.  DnL  Regis  nunc  adtunc  ^t  ibidem 
existen.  felonice  voluntarie  et  ex  m^liciis  suis 
pnscogitat.  insult,  fecer.  £t  qd.  prfie(|.  Comes 
Warwici  ef  Holland,  cum  quodam  Gladio 
(Anglicef  a  Sword)  de  ferro  et  Cbalibe  con- 
lect.  valoris  quiuq:  solid,  qaem  ipse  idem 
Edros*  Com^  Warwici  et  Holland,  in 
manu  aua  dextra  adtuuc  et  ibd.  extract,  huit 
et  tenuit,  prefat.  Ricum*  Coote,  in  et  sujier 
sinistram  partem  pectoris  ipsius  Rici.  Coote, 
prope  Os  CoUai'  ( Anglice,  toe  collar  bone)  ip- 
sius Rici.  Coote,  adtunc  et  ibm*  felonice  vu- 
luntarie  et  ex  malicia  sua  praecogitat.  per- 
cuMitjyupugit  et  inforaTit  (Anglice,  did  strike, 
jitab,  apd  prust  in,)  dans  eidem  Rioo.  Coote, 
adtunc  et  ibm.  cum  gladio  extract,  pned.  in 
et  super  diet,  sinistram  partem  pectoris  ijtsius 
Rici.  Coote.  prope  Os  Collar  (Anglice,  the  col- 
lar bone^  ipsius  Ric^  Coote,'  unum  Yulous 
mortale  (Anglice,  one  mortal  wound)  latitudi- 
nis  difuidii  pollicis  et  profundilatis  quinq; 
pollicium,  d^  quo  quidem  Vulneri  mortaJi 
prted.  Ricoa.  Coote,  adtunc  et  ibm.  instanter 
obiit  £t  qd.  prcd.  Carolus  Dnus.  Mohun, 
Ricus.  Freocb,  Rogerus  James  eft  Georgius 
Dbckwra,  adtunc  et  ibm.  felonice  volunurie 
et  ex  maliciis  suis  pnecogitat.  fuer,  pnesentes 
auxiliaotes  abettantes  confortaotes  as^isteutes 
et  manuteuentes  prslat.  Edrum,  Couiitem 
Warwici  et  Holland,  ad  prxfat.  Ricum. 
Coote  modo  et  iurroa  prsed.  felonice  yotunta- 
rie  et  ex  malipia  suapnqecogitatain^rficlend. 
etmurdrand.  £t  sic  Jur.  prsed.  super  sacnn. 
auum  pned.  dicunt.  qd.  predict. Edrus.  Comes- 
Warv^  et  Holland,  Carplus  Dnus.  Mobun, 
Riqis.  prench,  Rogerus  James,  et  Qeorgius 
I)ockwra,  preef^  Ricum.  Coote,  modo  et 
&rma  pned.  felonio^  yoluntarie  et  ex  mafidis 
wm  fwiprogititli  inttfcfi^er.  eft*  iimribartnmt 
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cwntni  paoem  dci.  Pni.  Regis  oune.  Corop. 
et  Dignitat.  suas,  6(c.  Per  quod  Prcecepium 
estyic.  Midd.  qd.  non  omitteiet,  &c.  quin  ca- 
peret  predictos  Edruiii.  Couiiteii)  Warwici  ft 
Holladdi  Carolum  Dnum.  Mohun,  Kicucp* 
French,  Rogarum  James  etGeorgiiim  Dock* 
wra,  ad  respondend.  &c.  Quod  quidem  In- 
dictameutum  prasfat.  Justic.  dci  Diii.  Regis 
(per  dcas.  Literas  paten,  ipsius  Dni.  Regis 
eisdem  Justic.  pnenominat.  et  aliis  ac^uibus- 
cunq;  quatuor  vet  pluribus  eorum  sub  magno 
Sigiho  uci  Domini  Regis  Apg^iee  ut  prsfertur 
cuufect.)  postea  sctlt.  ad  De|iberationem 
Gaolae  cfci.  Dni.  Regis  de  Newgate  tent,  pro 
Com.  Midd.  pned.  apud  Justice  Hall  in  le 
Old- Bailey  in  Suburbiis  Ci?itat.  Lond.  dco. 
die  Mercorii  scilt.  septiroo  die  ejusdem  Mien- 
sis  Deoembris  Anno  Regni  dci.  Dni.  Regis 
nunc  decimo  supradicto  coram  Francisco 
Child,  Mil.  Majore  Civitat.  ^ndon.  Georgio 
Treby,  Mil.  Capital.  Justic.  dci.  Dni.  ((^is 
de  Banco,  Littleton  Powis,Mil.  ui^o  Baron  um 
.Scii.  dci.  Dni.  Regis,  Thomas  Stampe,  Mil- 
£(lro.  Clarke,  Mil.  Aldris.  dcs.  Civitat.  tow 
don.  Salathiel  Lovell,  Mil.  Servien.  dci.  Dui. 
Regis  ad  Legem  et  Recordatore  das.  Ciri- 
tatis  London,  et  aliis  Sociis  suis  Justic.  dci. 
Dni.  Regis  ad  Gaolam  dci.  Dni.  -Regis  da 
Newgate,  pred.  de  Prisonar.  in  eadem  ex- 
isten.  deliberand.  ^ssigii.  per  manus  suas  pro- 
prias  deliberayerunt  bic  in  Cur.  deRecordo  in 
ibrm^  juris.  terif)inand.  fee.  Super  quo  postea 
scilt.  ad  deliberationem  Gaolee  dct.  Dny.  R^- 

fis  de  Newgate  prsd.  die  Veneris  scilt.  13  die 
an.  ^nno  ^egqi  dci  Dni.  Rests  nunc(lecimo 
supi^adicto  coram  Francisco  Child,  Mil.  Ma** 
jore  Civitat.  London.  Edro.  Ward.  Mil.  Ca* 
pital.  Qaron.  Scii.  dci.  Qnt.  Regis  Henrico^ 
Hatsall,  Mil.  uno  Baron.  Scii.  dci.  Dni.  Re-  " 
gisTbopia  Stamp.  Bill.  £dr.  Clarke,  Mil.  Al- 
dris. dcse.  Civitat.  London.  Salathiel  Lovejl, 
Mil.  Servien.  dci.  Dni.  Regis  ad  Legem  ac 
Recordatore  diet.  Civitat.  l^nd.  et  aliis  sociia 
suis  Justic.  dci  Dni.  Regies  ad  Gaolam  ipsius 
Dni  Regis  de  Newgate  prsdict.  de  Prisooar. 
in  eadem  existen.  deliberand.  asbign.  vener. 
pnedict.  Ricus.  French,  Rogerus  James  et 
Georgius  Dqpkwraysub  custod.  Willi.  Goare, 
3Ii|itis,  et  Josepbi  Smart,  Mi^tis,  vie.  Com. 
prsd.  (in*  custod.  cujus  ex  causa  prsd*,  iu 
uaolam  de  Newgate  pised.  prs^antea  commissi 
fuer.)  Ad  Barram  bic  duct,  in  propriis  perso- 
nis  suis  et  ^atim  de  prsemissis  lu  Indicta* 
mento  pned.  su|ierius  specificat.  cis  sup^nus 
sep^ratim  imposit.  separatim  allocut.  quarter 
se  Felint  inde  acquietari  iidem  Ricus.  French, 
Rogerus  James  et  Georgius  Dockwra,  sepa- 
ratim dicunt  qd.  ipsl  nun  sunt  inde  culpabilefl 
Jiec  aliquis  eorum  est  iude  culpabilis  et  inde 
de  bouo  et  malo  sepai-atim.  pop.  se  super 
priam,  &c.  Jo.  immediate  ven.  inde  Jura, 
coram  prefat.  Justic.  dci.  dni.  Regis  ult 
noiat.  bic,  &c.  £>  qui  nee,  6cc,  Ad  recogn. 
Ice.  £t  Jur.  Jnre^  ill.  per  pnefat.  Tic.  ad  boo 
impanell&t..  (sciltJ)  Cbms.  Redoap,  Tbomai 
Moody,  Tbomaa  Dunck,  Simo.  Smith,  Jolief. 
Smith,  Micbad  Mil«f »  Thomas  Rowall,  Na^ 
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thaniet  Lee»  JoMphns  Dereiuib,  Hcnricoi 
Bradbury,  Willos.  Gile^et  Johes.  Bargoyoe, 
ezacti  vener.  qui  ad  reritat.  de  et  super  prs- 
missis  pned.  diceod.  electi   tniti  et  jurati 
dicuot  super  sacrm.  suam  qd.  prnd.  Ricus. 
French,  Roffcrus  James  et  Georgius  Dock- 
wra,  sunt  culpabiles,  etooilibeteorum  est  col- 
pabilisde  Homicidio  et  Fekmica  loierfectioDe 
pitefat.  Rici.  Coote,  in  Indiclamento  pned. 
superius  nominat.  Etqd.  iidem  Ricos.  French, 
Rogems  James  et  Georgius  Dockwra,  tem- 
pore Feloniie  et  Homicidii  pned.  per  ipeoa 
Kicum.  French,  Rogerum  James  et  Georp- 
um  Dockwra,  in  forma  pmd.  commiss.  sea 
anquam  postea  non  hner.  nee  aliquis  coram 
huit.  nee  bent,  nee  aliquis  eorum  net  aliqaa 
bona  sen  catatla  terras  sire  tenementa  ad  noti- 
dam  Jur.  prttd.  sed  ^dem  Jur.  ullerios  dicant 
SBper  sacrum,  suum  prssd.  qd.  jilted.  Ricus. 
French,  Rogeros  James  et  Georgms  Dockwra, 
non  sunt  cutpabiies  nee  eorum.  aliquis  est  cul- 
pabilis    de   Murdro  prsed.  in  Indictamento 
pnsd.  superius  specificat,  ets  snperius  separa- 
tim  impoit.  prout  iidem  Ricils.  French,  Ro- 
gerus  James  et  Georgius  Dockimi,pro  seipsi^r 
superius  plitando.  allegaver.  nee  seipsos  ea 
occone.  unquam  retraxer.  nep  eorum  aliquis 
se  ea  oooone.  unquam  retraxit.  Super  quo 
Tisiset  per  cur.  hie  inteUectis  oiimibos  et  sm- 
gulis  pnemiisis  Cons,  est  per  cor.  hie  qd. 
pned.   Ricus.  French,   Roraiis  James  et 
Creomus  Dockwra,  quoad  Mnrdrom  pnsd. 
in  Indictamento  prsd.  superius  spec,  eis  su- 
perius separatim  impoit.  siot  quiet.    £t  eant 
et  qoilibet  eorum  sit  quiet,  et  eat  inde  sine  die, 
&C.    Et  superinde  atatim  separatim  per  car. 
bicquttsit  est  de  prsfat.  Bioo.  Trench,  Ro- 
gero  James  et  Georgio  Dockwra,  A  qnid  pro 
se  habeantrel  disoere  sdant,  vel  sJiqois  eoram 
aliquid  pro  se  faabeat  ve\  discere  sdat  aoare 
car.  hie  ad  Judicium  et  Ezecadonem  de  eis 
et  eorum  ^uolibet  super  Veredicto  prted.  quoad 
Homicidium   et    Felonicam    Interfectiooem 
pnefat.  Rici.  Coote,  prbcedere  non  debet,  qui 
separatim  dicunt  qd.  ipsi  sunt  Clerici  et  qutli- 
bet  eorum  est  Clericus  et  separatim  petnnt 
Beneficium  Clericale  eis  et  qoilibet  eoram 
in  hac  oarte  allocari  et  super  hoc  (tradito 
eisdem  Kico.  French,  Rogero  James  et  Geor- 
gio Dockwra  separatim  per  cur.  hie  libro) 
Mem  Ricus.  French,  Rogerus  Jameset  Creor- 
gias  Dockwra,  separatim  legunt  at  Clerici 
et  quilibet  eoram  legit  nt  Clericus  ;  sed  qui 
cor.  dci.  Dni.  Regis  hie  et  prselat.  Justic.  dci. 
Dni.  Regis  ult  noiat.  de  Judicio  suo  de  et 
super  Plraemissis   preed.  quod    Homicidium 
praed.  et  Felonicam  Interfectionem  pnefat. 
Kici.  Coote  reddend.    nondum    adrisantar, 
Ideo  dies  inde  dat.  est  preelat.  Rico.  French, 
Rogero  James  et  Georgio  Dockwra,  in  statu 
quo  none,  ^icc  osq;  pros.  Gaolse  deliberatio. 
nem  dci.  Dni.  Regis  de  Newgate,  pirsd.  pro 
Com.'Midd.  {irBed.  tenend.  de  Jodicio  soo  de 
et  super  praemissis  illjs  aud.  &c.  Ed.  qd.  pne* 
ht  Jodie,  dci.  Dni.  Regis  alt.  Boiat.  et  cur. 
4  biG  inde  nondum,  &c«' 


r.  H.  5.  Is  it  yoor  kidsliipB  floMne  that 
the  Jodges  may  be  eorered  T^Iirdi.  Ay,  a  j. 

{Tben  the  Judges  pat  oo  their  capo.3 

CLaftkeCr.  Serjeant  aft  Aims,  SDafce  prv- 
cfamation. 


Sefj.  at  Arm$,  O  yes,  O  yes,  O  ym ! 

S^vernor  of  the  Tower  of  Londoii,  bring'  Ibvth 
e  body  of  Edward  earl  of  Warwick  Mad  Hol- 
hmd,  your  prisoner,  forthwith,  on  pain  and  peril 
will  fidl  thereon.  ' 

[Then  the  earl  of  Warwkk  was  bivii^bt  In 
the  bar  by  the  depatv-got enior  of  the  Tower 
of  London,  having  the  as  carried  before  bioi 
by  the  gentleaian  gaoler,  who  stood  with  U  ait 
the  bar,  on  the  right  hand  of  the  prisoner,  tnnr- 
ing  the  edge  from  him ;  the  prisoner  ait  his  ap- 
proach to  the  bar  nuddog  tmree  bows,  ooe  te 
nis  grace  the  Lord  High  Steward,  the  ether  to 
the  peers  on  each  band ;  and  his  grace  and  the 
peers  returned  the  salute,] 

L.  If.  8.  My  lord  of  Warwick,  yonr  ktrdship 
is  brought  before  this  great  judicatore,  in  order 
to  your  trial.  You  stand  indicted  by  the  mmd 
inquest  for  the  county  of  Rliddlesex,  as  jgam j  of 
the  murder  of  one  of  the  king's  subjects,  for 
whose  blood  justice  reqoires  a  strict  inqaieitkMi 
should  be  made. 

Yoor  lordship  is  called  to  answer  this  <^aig« 
before  the  whole  body  of  the  house  of  peers  as- 
sembleil  in  parliament.  It  is  a  great  misfor- 
tune to  be  accused  of  so  beinoos  an  oflence, 
and  it  is  an  addition  to  that  misfortune,  to  be 
brought  to  answer  as  a  criminal  before  soch  aa 
assembly,  in  defence  of  your  estate,  yoar  lifo, 
and  honour.  But  it  ought  to  be  a  support  to 
your  mind,  sufficient  to  keep  you  from  smidog 
under  the  weiglit  of  such  an  aecasation,  that 
you  are  to  be  tried  before  so  noble,  disoeming, 
and  equal  judges,  that  nothing  but  j^oar  own 
guilt  can  hurt  you.  No  eridenoe  wiU  be  re- 
ceived, but  what  is  warranted  by  law  ;  no 
weight  will  be  laid  upon  the  eridenoe,bat  whatis 
agreeable  to  justice ;  no  advantage  will  be  taken 
of  your  lordship's  little  experience  in  proceed- 
ings of  this  nature;  nor  will  it  torn  to  your 
prejudice,  that  you  have  not  the  assistanoe  of 
counsel  in  your  defence,  as  to  the  foct,  (which 
cannot  be  allowed  by  law)  and  their  lordships 
have  already  assigned  yoa  ooonsel,  if  any  mat- 
ters of  law  slioold  arise. 

Your  lordship,  throoghoat  year  whole  trial, 
may  assoredly  promise  yourself,  to  find  ill 
the  candoor  and  eompaasioD  which  is  oonsisteot 
with  impartial  justice ;  beyond  that  nothing  is 
to  be  expected ;  their  lordahips  can  never  so  hs 
foivet  themselves^  aft  to  depart  from  whatis 
right,  and  to  draw  the  guilt  of  Uood  opon 
their  own  heads ;  bat  if  yoor  lordship  is  inno- 
cent you  are  safe. 

My  lord,  it  will  be  teqoiiite  for  yoa  to  recol- 
lect yourself  upon  this  occasion,  in  the  best 
manner  yoa  can.  You  ooght  to  hear  with 
temper  what  the  king's  ooonsel  have  to  sty, 
without  interrapttng  them;  and  to  beari^fi 
carelally  to  the  witnenes  prodooed  againrt  yo«, 
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that  yon  may  be  nady  to  crocs-examioe  them 
if  you  find  caoMi  ana  to  make  your  obkerra- 
tions  upon  the  eTideooe  when  the  proper  time 
comes  tor  your  lordship  to  make  your  defence : 
of  which  I  will  not  fail  to  g^ve  you  notice ;  and 
when  that  time  does  come,  your  lordship  may 
be  assured,  yourself  and  your  witnesses  will  be 
heard  with  great  patience  and  attention  ;  and 
when  my  lords  have  heard  and  considered  the 
whole  matter,  the  judgment  will  unc^oestion- 
ably  be  according  to  the  rules  of  justice,  and 
such  as  will  become  the  honour  of  this  high 
court 

[Read  the  Indictoyent  to  my  lord.] 

B.  of  Warwick,  My  lord,  I  beg  I  may  have 
the  use  of  pen,  ink,  and  paper. 

JL  H.  S.  Will  your  lordships  please  to  allow 
my  lord  Warwick,  pen,  ink,  and  paper  ? 

Lordt.  Ay,  ay. 

L,  J7.  &  Carry  pen,  ink,  and  paper  to  my 
lord.    (Whieh  Was  done  by  the  Clo-k.) 

X.  If.  S.  My  lord,  your  lordship  will  do  well 
to  give  attention  while  the  Indictment  is  read 
to  you.    Read  it  to  my  lord  in  English. 

CI.  qfthiCr.  <  Your  lordship  stands  indicted 
by  the  name  of  Edward  earl  of  Warwick  and 
iiolland,  late  of  the  parish  of  St.  Mairtin-in- 
the-Fields  in  the  county  of  Middlesex ;  for 
that  your  lordship,  together  with  Charies  lord 
Mohod,  baron  Mohun  of  Oakehampton  in  tlie 
county  of  Devon,  late  of  the  parish  aforesaid, 
in  the  county  of  Middlesex  aforesaid,  Richard 
French,  late  of  the  parish  aforesaid  in  the 
county  of  Middlesex  aforesaid,  gent.  Roger 
James,  of  the  parish  afbresaid  in  the  county 
of  Middlesex  aforesaid,  jg^ent.  and  George 
Dockwra,  late  of  the  parish  aforesaid  in  the 
coi^ity  of  Middlesex  aforesaid,  gent  not  bay- . 
iny  the  fear  of  God  before  your  eyeS)  but 
bemg  moved  and  seduced  by  the  insti^tion 
of  the  devil,  the  30th  day  of  October,  in  the 
tenth  year  of  the  reign  of  our  sovereign  lord 
WiDiam  the  Third,  by  the  grace  of  God  king 
of  England,  Scotland,  France,  and  Ireland, 
defender  of  the  faith,  &a  with  force  and 
arms,  &c.  at  the  parish  aforesaid,  in  the 
county  of  Middlesex  aforesaid,  in  and  upon 
one  Kichard  Coote,  esq.  in  the  peace  of 
God,  and  of  our  said  sovereign  lord  the 
king,  then  and  there  being,  feloniously,  vo- 
luntarily, and  of  your  malice  aforethought, 
did  make  an  assault ;  anil  that  your  lordship, 
the  said  Edward  earl  of  Warwick  and  Hol- 
land, with  a  certain  sword  made  of  iron  and 
steel  of  the  value  of  five  sliilllngB,  which  you 
the  said  Edward  earl  of  Warwick  and  Hol- 
land, in  your  right  hand  then  and  there  had 
and  held  drawn,  the  aforesaid  Richard  Coote, 
in  and  upon  the  left  part  of  the  breast  of  him 
the  said  Kichard  Coote,  near  the  collar  bone 
of  him  the  said  Richard  Coote,  then  and 
there  feloniously,  voluntarily,  and  of  your 
malice  aforethought,  did  strike,  stab,  and 
thrust  in,  giving  to  the  said  Ridiard  Coote, 
then  and  there  with  the  sword  drawn  afore- 
aaidj  in  andupoa  the  Icfl  part  of  the  breast  of 


him  the  said  Richard  Coote,  near  tiie  collar 
bone  of  him  the  said  ftichard  Coote,  one 
mortal  wound  of  the  breadth  of  half  an  inch, 
and  of  the  depth  of  five  inches,  of  which  said 
morul  wound  the  afbresaid  Richard  Coote 
then  and  there  instantly  died :  and  that  the 
aforesaid  Charleslord  Mohnn,Richard  French, 
Roger  James,  and  George  Dockwra,  then  and 
there  feloniously,  voluntarily,  and  of  their 
malice  aforethought,  were  present,  aiding, 
abetting,  comforting,  assisting,  and  maintain- 
ing  you  the  said  Edward  earl  of  Warwick  and 
Holland,  the  said  Richard  Coote,  in  manner 
and  form  aforesaid,  feloniously,  wilfully,  and 
of  your  malice  afbrethougbt,  to  kill  and  mur- 
der ;  and  so  yon  the  said  Edward  eari  of  War- 
wick and  HoUaody  and  the  said  Charies  lord 
Mohun,  Richard  French,  Roger  James  and 
George   Dockwra,    the    aforesaid    Richard 
Coote,  in  manner  and  form  aforesaid,  felo- 
niously, voluntarily,  and  of  your  malice  afore- 
thought, did  kill  and  murder,  against  the 
peace  of  our  sovereign  lord  the  king,  that  now 
IS,  his  crown  and  dignity,  &c.'  How  say  you, 
Edward  earl  of  Warwick  and  Holland,  are  yon 
guilty  of  this  felony  and  murder  whereof  you 
stand  indicted,  or  not  guilty  f 
E.  of  Warwick,  Not  (Tuilty. 
CL  of  the  Cr,  Culpnt,  How  wiU  your  lord- 
ship be  tried  ? 
£.  of  Warwick.  By  God,  and  my  peers. 
C7.  of  the  Cr,  God  send  your  lordship  a  good 
deliverance. 

Then  at  the  motion  of  some  lords  who  sate 
towards  the  upper  end  of  the  house,  and  by 
reason  of  the  distance  could  not  distinctly  hear 
the  Clerk,  the  Indictment  was  read  again,  the 
Clerk  standing  near  the  up|)er  end  of  the  house. 
CI.  of  the  Cr.  Seijeant  at  Arms,  make  an 
OYes. 

.  Sefj.  at  Amu.  O  Yes,  O  Yes,  O  Yes,  If  any 
one  will  mve  evidence  on  behalf  of  our  sove- 
reign lord  the  king,  against  Edward  earl  of 
Warwick  and  Holland,  of  the  felony  and  mur- 
der whereof  he  stands  indicted,  let  them  como 
forth,  and  they  aball  be  heard ;  for  now'hft 
stands  at  the  bar  upon  his  deliverance. 

L.  H.  S.  Will  your  lordships  giVe  me  leave 
to  go  down  to  the  Woolpack,  that  I  may  hear 
the  better  ? — Lordi.  Ay,  ay. 

Then  his  grace  removed  to  the  Woolpack, 
and  delivered  the  white  staff  to  be  held  by  the 
gentleman  usher  of  the  Mack  rod,  who  during 
the  whole  trial  always  received  and  delivered 
back  the  white  staff  upon  his  knees. 

X.  H.  8,   Mr.  Attorney,  are  you  ready  to 
proceed? 
Att,  Gen.  (Sir  Tho.  Trevor.)  Yes,  my  lord. 
L.  H.  S.  Then  begb,  Sir. 
Seij.  Wright,   May  it  please  your  lordships. 
L,  JET.  S.    Prsy,  Mr.  Serjeant,  raise  yoor 
▼oice  as  much  as  possible  you  can,  that  my 
lords  towards  the  upper  end  of  the  House  may 
hear. 

Seij.  Wright.  May  it  please  your  lordships, 
this  noble  lord  Edward  eari  of  Warwick  and 
Holland,  the  prisoner  at  the  bar,  stands  in* 
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dieted  for  the  felonious  killing  «nd  marder  ctf 
one  Richard  Coote,  eiq. ;  and  th^  mOictmeiit 
nets  forth,  that  upon  the  SOth  day  of  October, 
in  the  lOth  year  of  bis  majesty's  reigrn,  at  tlie 
parish  of  Si.  Martin>in-tbe-Fields,  in  the 
county  of  Middlesex,  the  prisoner  at  the  bar, 
the  earl  of  Warwick,  together  with  Charles 
lord  Mahun,  baron  of  OMehainpton.  fUcliard 
French.  Roger  James,  and  Geoi^e  Dodcwra, 
gent,  fcooniously,  voluntarily,  and  of  their  ma- 
itoe  afore -thought,  did  make  an  assault  upon 
the  said  Richard  Coote,  in  the  indictment 
named  ;  and  the  indictment  cfaargeth,  that  the 
earl  of  Warwick,  at  the  same  time  and  place, 
with  a  sword  feloniously,  voluntarily,  and  of 
his  malice  aibr«-thou<;ht,  did  give  unto  the 
■aid  Richard  Coote,  in  or  ujion  tne  left  part  of 
the  breast  of  him  the  said  Richard  Coole,  near 
his  collar-bone,  one  mortal  wound  of  the  breadth 
of  half  an  inch,  and  of  the  depth  of  five  inches, 
of  which  said  wound  tbe  said  Richard  Coote 
then  and  there  instantly  died  3 '  and  the  indict- 
ment further  charges,  that  the  said  Charles  lord 
Mohun,  Rjohard  French,  Roger  James  and 
George  Dookwra,  the  earl  of  Warwick,  to 
commit  the  felony  and  murder  aforesaid, 
were  tlien  and  there  aiding,  assisting,  com- 
forting, and  abetting ;  and  so  tbe  jurors 
diarge,  that  he  the  said  Edward  earl  of  War- 
wick and  Holland,  Charles  lord  filohnn,  Rich- 
ard French,  Roger  James,  and  Geoige  Dock- 
wra,  the  said  Richard  Coote,  feloniously,  vo- 
luntarily, and  of  their  malice  afore*thougfat, 
at  the  pariah  aforesaid,  in  tbe  county  aforesaid, 
did  kill  and  murder,  against  the  peace  of  our 
•overeigKi  lord  the  king,  bis  crown  and  dignity. 
To  this  indictment  this  noble  lord  the  prisoner 
at  the  bar,  £dward  earl  of  Warwick  and  Hol- 
land, has  pleaded  not  guilty,. and  for  his  trial 
hath  put  himself  upon  my  noble  lords  his  peers 
here  f  reseat :  we  shall  call  our  evidence,  and 
if  we  nrove  this  fact  for  the  king,  we  do  not 
doubt  nut  your  lordships  will  give  such  judg- 
ment for  the  same  as  shall  be  just. 

Alt,  Gem.  May  it  please  your  lordships,  I 
am  of  counsel  in  this  cause  for  the  king  against 
this  noble  lord  Edward  earl  of  Warwick  and 
Holland,  the  prisoner  at  the  bar,  who  stands  in- 
dicted by  the  grand  jury  of  the  county  of  Mid- 
dlesex, has  been  arraii|;ned,  and  is  now  to  be 
tried  before  your  lorc&hios  for  the  felonious 
Iciliing  and  murdering  of  Mr.  Coote,  in  tbe  in- 
dictment named ;  tlie  evidence  to  make  good 
this  charge  against  this  noble  lord,  it  comes  to 
my  turn  to  open  to  your  lordships. 

My  lords,  the  case,  as  to  the  f^ct,  according 
to  my  instructions,  is  this :  Upon  Saturday,  tlw 
99Ch  of  October  last,  at  night,  my  lord  of  War- 
wick, my  lord  MohuD,  Mr.  French,  Mr.  Dock- 
wra,  and  Mr,  Coote,  the  unfortunate  gentleman 
who  was  killed,  met  together  at  one  Locket's 
who  kept  the  Grej^  hound- tavern  in  the  Strand, 
and  there  they  staid  till  it  was  very  late  ^  about 
twelve  of  the  clock  at  night,  or  thereabouts,  a 
mflMfnger  was  sent  by  the  company  to  fetch . 
another  gentleman*  Mr.  Jamas ;  and  Mr.  James 
coming  to  tbeiii»  in  mkfX  ponditioft  your  lonl- 


shipa  will  be  told  by  the  witi|ease»  ;  abottt  oo« 
oftjie  clock  in  tbe  mining*  on  Scwd^y,  the 
30th  of  October,  they  all  came  down  out  oT  the 
room  where  they  had  been  so  late,  to  the  bar 
of  the  house,  and  there,  as  the  witneases  will 
tell  your  lordships,  swords  were  drawn,  and 
chairs  were  called  for,  and  two  chairs  which 
were  nearest  at  baud  came,  and  two  uf  the  oom- 
patiy  went  into  those  chairs ;   who  they  were, 
and  what  past  at  that  time,  the  witnesses  will 
tell  your  lordsliips  ;   those  that  got  into  iboee 
chairs  came  out  again,  and  more  chairs  were 
called  for.     But  I  must  acquaint  your  lord«hi|i% 
that  my  lord  Mohun,  when  the  two  geptteuiCQ 
that  went  into  the  chairs  ordered  tbe  cbainneB 
to  take  them  up,  and  carry  them  away,  spoke 
to  them  to  stop  and  go  no  further,  tor  tliere 
should  tie  no  quarreling  that  night,  and  that  he 
would  send  for  the  guards  and  aeonrw  iheos ; 
and  after  tliis  they  came  out  of  the  ebairs  agfaio ; 
h  will  anpear  tbera  were  swords  drawn  aaaongst 
all  of  tnem,  and  soooe  wounds  given :    more 
chairs  being  called  for,  and  broognt,  this  noble 
lord  that  is  here  at  the  bar,  my  lord  of  War- 
wick, my  lord  Mohun,  and  the  other  four  gen- 
tlemen, went  all  into  tbe  chairs,  and  gave  tbe 
chairmen  directions  whither  they  should  parrj 
them,  at  leastwise  the  foremost  had  directions 
^ven  them,  and  the  rest  were  to  follow  them  ; 
It  was  a  very  dark  night,  but  at  last  they  came 
9J\  to  Leicester- SQuare ;  and  they  were  set  dowa 
a  little  00  this  side  the  rails  of  the  SQuare,  and 
when  the  chairmen  had  set  them  down  they 
went  away ;    hut  immediately  some  of  them 
heard  my  lord  of  Warwick  calling  fbr  a  chair 
again,  who  came  towards  the  rails,  and  there 
they  found  two  of  the  gentlemen  that  had  beeir 
carried  in  some  of  the  other  chairs,  holding  up 
Nr.  Ct>ote  between  them,  and  would  have  bad 
the  chairmen  carried  him  away  to  a  surgeon's, 
but  they  found  he  was  dying,  and  so  woi|ld  not 
meddle  with  him;  afkcrwards  my  lord  of  War- 
wick and  Mr.  French  were  carried  by  two  of 
the  chairs  to  Mr.  Amy's,  tbe  surgeon  at  the 
Bagnio  in  Long- acre,  where  Mr.  French  being 
wounded,  was  taken  care  of  particularly  by  the 
recommendation  of  my  lord  of  Warwick,  and 
the  master  of  the  house  was  called  up,  it  being 
very  late ;    Mr.  Coote's  sword  was  hrouj^ht  to 
that  place,  but  by  whom  it  was  brought  we 
cannot  exactly  say.     While  my  lord  of  War- 
wick and  captain  French  were  there,  and  aiy 
lord  of  War  wick  had  given  orders  for  the  deny- 
ing of  himself,  and  forbid  the  opening  of  the 
door ;  there  came  the  other  two  gentlemen,  Mr* 
James  and  Mr.  Dockwre,  and  ujion  their  knock- 
ing at  the  door  they  were  let  m  by  my  lord*s 
order,  aHer  he  had  discovered  who  th<'y  uere, 
kwking  through  the  wicket.    Mr.  Janie^  had 
his  sword  drawn,  but  it  was  broken.    K v  lord 
of  Warwick's  band  was  slightly  wounded,  and 
his  sword  bloody  up  to  the  hiit  when  he  cyma 
in,  as  will  be  proved  by  the  testimony  of  th^ 
servants  in  the  Bouse.    There  was  a  disconr^B 
between  my  lord,  Mr.  Jaqaes  and  Mr.  Dockwry, 
about  going  into  the  country  ;  but  before  th^ 
vent,  the  pworda  were  aU  ^ied  for  to  1^ 
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brMgbt  tatb^,  anid  ofion  ^B^triry,  there  ww 
i»  bfcNNi  Ibimd  apon  Mr*  Freneli'fl  sword,  biit» 
great  deal  apott  my  ford  of  Warwick's,  of 
wtkfidi  great  notice  was  takes  at  that  time*  Mr. 
Code,  wdo  waa  killed,  bad  raoeired  one  wound 
in  the  left  swAe  of  bis  breast,  half  an  inch  wkle, 
sMid  fiftt  deep,  n^ar  the  colhu*  bene;  he  bad 
likewise  another  wonod  upon  the  left  side  of  his 
body;  bothwhiefa  yoor fordahipa wiH hear, in 
the  judgment  of  the  surgeon ,  were  mortal 
Wettnds,  and  the  eridenoe  will  declare  the  na- 
tnre  of  them. 

My  ionte,  the  evidence  does  chiefly  ooMist 
of,  and  depend  on  cirenmsianoes,  the  iactheing 
done  in  the  n^t,  and  none  bat  the  parties  een- 
eeroed  being  present  at  it ;  we  shall  lay  tiieen- 
dence  before  yonr  lordships,  as  it  is,  for  year 
judgment,  andf  call  what  witnesses  we  hare  on 
bemlf  of  the  king,  against  tiiis  noble  peer  the 
prisoner  at  the  bw,  and  tiAe  up  your  lordships 
time  no  further  in  opening :  and  we  shall  begin 
with  Samuel  Gawthome ;  he  is  a  drawer  at  the 
tarem  where  those  lords  and  gentlemen  were 
together,  and  he  wiU  giro  you  an  account  of 
the  time  they  came  there,  bow  long  they  staid, 
what  happened  in  the .  house  during  their 
being  there,  and  what  tine  they  went  away. 

X.  H.  S.  dire  him  bis  oath.  (Which  the 
elerkdid.) 

Ati.  Gen,  My  lords,  I  doubt  the  witnesa  is 
eo  fcr  off,  that  it  will  be  difficult  for  hhn  to  bear 
the  questions  that  we  are  to  ask  him,  unloH 
we  could  hare  him  nearer  to  us. 

L.  H.  S.  Mr.  Atloraev,  my  lords  seem  to 
be  of  opinion,  that  it  will  be  more  for  yoor  ad- 
▼antagfo  and  theirs,  that  the  Witnesses  stand  at 
^  distance  they  do ;  which  will  oblige  you  to 
raise  your  voice  so  loud,  ^at  they  may  hear 
the  witnesses  and«you  too. 

Att.Gen,  Is  your  name  Samuel  Cawthome? 

Ctnethomt.    Yes,  my  lord. 

Att.  Gen.  Where  do  vou  lire  ? 

Cawth.  With  Mr.  Loocet  at  C baring-cross. 

Au.  Gen,  Did  you  lire  with  him  at  the 
€rrnrhouod  tavern  in  the  Strand  the  latter  end 
of  Cictober  last  ? — Cawth.  Yes,  I  did. 

Att,  Gen.  Well,  pray  wilt  you  aconaint  my 
knrds-with  the  time  when  my  lord  of  Warwick, 
noy  lord  Mob  on,  and  Mr.  Coote  were  at  that 
house,  how  long  they  stayed,  what  happened 
while  they  were  there,  and  when  they  went 
away  P 

Cawth.  It  was  Saturday  night,  the  89th  of 
October  last. 

Att.  Gen.  Pray  tell  my  tords  the  whole  of 
yonr  knowledge  in  the  matter. 

Cawfh.  There  came  my  kwd  of  Warwick, 
roy  lord  Mohun,  captain  Coote,  capt.  French, 
ami  captain  Dockwra,  the  89th  of  October  last. 
In  the  evening,  to  my  master's  house  at  the 
Greyhound  tavern  in  the  Strand. 

Ati.  Gen.  How  long  were  they  there,  and 
what  time  of  night  came  they  in  f 

Cawth.  About  8  o^dock  at-  night,  my  lord 
Warwick,  my  lord  Mohuo,  capt.  French,  and 

,pt.  Coote,  came  in. 

dti.Oen.  What  day  do  you  say  it  was  f 


A.  D.  IGBd. 


[958 


Ctimth.  Ssftnrday,  the  t9th  •rOctober  last. 

Att.  Gen.  How  long  did  they  continue  tfaeref 

CawtL  It  was  between  ene  and  two  the  neif 
morning  before  they  went  away. 

Att.  Gem.  Was  any  body  sent  for  to  oemt 
to  them  there? — Cmwth.  Ves,  Mr.  Jameo.      \ 

Att.  Gen.   What  time  was  that  P 

Cawth,    About  twelve  of  ^he  ck>ok. 

Att.  Gen.  Did  he  stay  with  them  till  they 
went  away  ?—Co»M.  Yes. 

Att.  Gen.  What  did  you  observe  paift  in  tb* 
eompa&T  while  they  were  there? 

\  CowfL  I  did  not  ohserveanythingef  quarrel^ 
not  so  much  as  an  angry  weni  amongst  themi 
till  they  came  down  to  the  bar  and  were  gein^ 
away ;  when  they  oame  down  to  the  bar  tfiey 
ordered  me  to  call  them  ehaiii,  or  eeaches  | 
and  thei«  were  no  isoncbes  to  be  bad,  and  go  I 
went  for  chairs,  and  two  ohaiva  came ;  for  tiM 
porter  that  went  to  call  the  coaches  snss  a  |[«eat 
while  before  he  came  badk ;  and,  as  I  said,  I 

SMUg  for  chairs,  there  came  two ;  hot  thai 
ev  said  vras  not  enough ;  eo  more  chairs  wei% 
called  for,  and  at  length  there  were  uMire  chaari 
gotten;  in  thefltat  thrse  chairs,  my  lord  of 
Warwick,  my  lord  Mohun,  and  caplain  CotHa 
went  away  in ;  and  my  lord  Warwick  and  my 
lord  Mohim  bid  the  chairmen  carry  them  hon«. 

Att,  Gen,  Were  there  then  any  other  ohairs 
aft  the  door? 

Camth.  There  were  two  more  chairs  ait  thn 
door,  and  another  wan  called  for. 

Att.  Gen.  Did  yon  hear  any  direotkma  given 
whese  they  shoidd  carry  them  ? 

Cawth.  My  lord  Warwick  and  my  lord  Mo^ 
bun  bid  them  carry  them  home. 

Att,  Gen,  Did  yon  hear  my  lord  Warwid[ 
or  my  lord  Mohnn  partioidarly,  and  which, 
say  whither  they  would  be  carried  ? 

Cawth.  I  did  hear  my  lord  Mohun  say,  cap- 
tain Coote  should  go  and  lie  with  him,  or  he 
would  go  and  lie  with  capt.  Coote  that  nighty 
for  there  should  be  no  quarrelling. 

Att.  Gen.  Did  they  upon  that  go  away? 

Cawth.  Mr.  French  and  Mr.  Coote  were  in 
chairs  before  my  lord  Molran  or  my  lord  War- 
wick, or  any  of  the  rest. 

Att.  Gen.  What  then  happened  upon  their 
going  into  the  chairs  ? 

Cawth.  My  lord  Mohim  came  out  to  them 
and  swore,  there  should  be  no  quarrsl  that 
night,  but  he  would  send  for  the  guards  and 
secure  them. 

Att.  Gen,   What  happened  then? 

Cawth.  Upon  that,  both  of  them  came  out 
of  their  chairs  andcnme  into  the  boose,  and 
there  they  came  to  the  bar,  three  of  them  intbe 
passage  by  the  bar,  and  three  of  them  behind 
that  passage. 

At  I.  Gen.  Pray,  wUl  yon  tell  what  did  really 
pass  throughout  the  whole  transaction?  What 
was  done  alUr  they  came  in  again  into  the 
house? 

Cawth,  After  that,  I  was  bid  to  call  for  six 
chairs,  if  I  oould  eei  no  coaches,  and  so  I  did ; 
and  when  I  had  brought  what  chairs  1  could 
get,  and  returned  to  the  bar,  I  heard  tbesworda 
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dash ;  wImb  die  twofds  were  dmwB  I  eum»t 
my^  nor  bv  whom,  it  might  be  by  all  the  six, 
in  aught  t  know,  beeaoae  I  was  m  the  street 
to  call  the  diaira,  and  when  I  oamebadc  to  the 
house,  I  was  in  hopes  all  had  beeo  quieted,  for 
their  swords  were  pnttiiig  op:  and  when  they 
went  away  in  tfie  cnairs,  I  did  hope  they  went 
away  friendly. 

AiL  Oe»*  Pnty,  how  did  they  go  away  P 
who  went  together  ? 

'  Cwvth,  My  lofd  of  Warwick,  my  lord  Mo- 
han, and  captain  Coote  went  in  the  first  three 
chabs,  them  three  together,  and  bid  the  chair- 
Hieo  go  home ;  the  sixth  chair  was  not  then 
come. 

Aii.Geti.  When  ttiat  chair  came,  pray  what 
directions  were  ffiven  to  it? 

Camih.  I  did  not  hear  them  give  the  chair* 
men  any  directMNis  at  all. 

AtU  Gem.  Do  yon  know  any  thing  more 
that  was  done  after  this  timeP 

Omtk,  No,  my  lord,  not  after  they  went 
«way ;  after  I  retnmed  with  the  chairs,  it  was 
in  two  minutes  time  that  they  went  away. 

Att.  Om,  My  lords,  I  suppose  he  knows  no 
more  of  the  matter. 

£.  H.  5.  Will  you  then  ask  him  no  more 
.fuestions,  Mr.  Attorney  P 
.    Att,  Gen,   No,  my  lords,  unless  this  noble 
lord  shall  ask  him  any  questions,  upon  which 
we  shall  hare  occasion  Ui  examine  him. 

L,  H.  S.  My  lord,  has  vour  lordship  any 
iiuestions  to  ask  this  witness  r  For  now  is  your 
time,  the  king's  counsel  having  done  examin- 
ing him. 

^  £.  of  War.    |  desire  to  ask  him,  whether  1 
^id  not  bid  the  chatrmen  go  home  ? 

JL  H.  S.  If  your  lonfobip  please  to  propose 
your  question  to  me,  I  will  reriuire  an  answer 
to  it  fiom  the  witness,  and  it  will  be  the  better 
heard  bv  my  lords. 

E.  ot'  War.  My  lord,  I  desire  to  know  of 
this  man,  whether,  when  I  went  away  in  the 
chair  from  bis  master's  house,  I  did  not  bid  the 
chairmen  go  home  P 

L.  H.  S.  Witness,  you  hear  my  lord's  qnes* 
tion,  what  say  you  to  it  ? 

Cawth.  Yes ;  my  lord  of  Warwick  dkl  hid 
the  chairmen  go  home. 

E.  of  War.  My  lord  ;  I  have  another  ques- 
tion to  ask  him.  Whether  he  knows  oT  any 
quarrel  there  was  between  me  and  Mr.  Coote 
at  that  time,  or  any  other  time ;  because  we 
both  used  to  frequent  that  House  P 

Ccwth,  No,  my  lords,  1  never  beard  any 
angry  words  between  my  lord  Warwick  and 
Mr.  Coote  in  my  life. 

[Then  the  lords  towards  the  upper  end  of  the 
House  comphuning  that  they  did  not  hear  hts 
Grace,  the  l^ord  High  Steward  was  pleased  to 
repeat  the  question  thus :] 

L.  H.  8.  When  my  lord  of  Warwick  bid  the 

chairmen  go  home,  or  at  any  other  time,  did 

TOO  observe  that  there  had  been  anyqiuuTel 

Mtween  his  tordship  and  Mr.  Coote  P 

.    £.of  War.  My  tord,  I  desire  hemay  be 
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ashed,  since  we  both  used  that  tmoss,  Whether 
that  night,  when  I  went  away,  or  before  or 
after,  Iliad  any  qnairsi  with  Mr.  Cooto? 

JL  H.8.  The  question  my  lord  deskts  yoy 
that  are  the  witness,  lo  answer,  ia»  Whttthcr 
you  did  hear  any  quarrelliag  or  angry  wcsds 
to  pass  between  my  lord  Warwick  and  Mr. 
Coole  that  night  before  or  after  they  came 
down,  or  when  they  went  away,  or-al  any  other 
tuneP 

Cawtk,  No,  mr  lord,  I  never  iieard  aay 
angry  words  pass  between  them  thea,  nor  ever 
at  any  tkne  before  in  all  my  lifet  hwt  1  alwa^fs 
loofcra  upon  them  to  bcTciy  good  fnends. 

£.  of  War.  I  desire  hemay  he  aaknd.  Whe- 
ther Mr.  Coote  did  not  coese  to  thai  boose  ia 
my  company,  and  whether  hedid  not  femfoenily 
come  to  that  honseP 

Camth.  Yes ;  they  used  to  be  there  everf 
day  almost,  and  they  came  that  night  together 
in  company. 

£.  ot  R^or.  I  desire  he  may  be  asfcedy  whe* 
ther  I  have  not  been  frequently  in  tun  cooDpaaj 
there? 

Cawth.  Yea;  I  say  very  freqoenllyy  ctroy 
day  almost,  sometimes  twice  a-miy. 

jL.  fi.  8.  WonU  your  kwdshipaak  hina  asj 
other  question  P 

E.  of  War.  My  lord,  I  desire  ha  maj  be 
asked  this  question,  whether  be  knows  of  soy 
particolar  kindness  between  Mr.  Coole  and 
meP 

L.  H.  S,  Do  you  know  of  any  porticnfar 
kindness  between  my  lord  Warwick  nnd  Mr. 
Coote,  the  gentleman  that  was  killed  f 

Camtk,  Yes,  my  lord,  there  was  always  s 
great  kindness  between  them,  aa  I  ohoerved ; 
It  ever  was  so,  and  I  never  hwd  angry  wordi 
pass  between  them,  hut  they  were  very  good 
friends  constantly ;  I  vraited  upon  them  gene- 
mlly  when  they  were  at  my  master's  house, 
which  was  every  day  almoat. 

£.  of  War.  I  denre  to  know  of  this  witness, 
whether  he  does  not  remember,  or  can  name, 
some  particular  kindnesses  that  passed  betweei 
Mr.  Coote  and  me  P  . 

L.'H.S.  Can  you  specify  anv  particolar 
instances  of  kindness  that  paaied  between  nj 
lord  Warwick  and  Mr.  Coote  P 

Cttwth,  Yes ;  my  lord  of  Warwick  used 
generally  to  pay  the  reckoning  for  Mr.  Coole, 
and  he  did  so  at  this  time. 

E.  of  War.  My  lord,  I  desire  he  may  be 
asked,  between  whom  he  apprcbended  the 
quarrel  to  be  at  this  timeP 

jL  fl.  8,  You  say,  friend,  there  were  swords 
drawn,  and  a  quarrelling  at  the  bar  ;  can  yoo 
tell  between  whom  the  quarrel  was  f 

Camth.  My  lord  Warwick,  my  lord  Mohao, 
and  capt.  Coote,  were  all  on  one  side,  and  tbt 
other  tnree  were  on  the  other  side^ 

£.  of  War.  Who  were  the  two  persons  tbit 
it  was  apprehended  the  quarrel  was  between? 
I  desire  he  may  be  askeiL 

L.  H.  S.  You  say,  there  were  three  on  the 
one  side,  and  three  on  the  other  $  pray«  hetweea 
whom  dad  you  apprehend  thei|ttaTrelto  heP 
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4k*  I  bdifl^e  Uie4|iMml«iB  beHraen 
Mr.  Goote  and  Mr.  Freock. 

JB.oCliW.  MtIM,  I  dctira  t6  know  of 
thin  witBeHf  wlmt  fi«nb  be  hetBd  Mr.  Cooto 
pj  after  he  tod  Mr.  Franeh  lelnraed  info  tfie 
faoooe  and  came  ontof  tlie  ehatn. 

L*  H*  Si,  What  do  yon  aajr  to  Iheqoeitfen 
ny  loid  prapoaea? 

Gamtk,  I  keaid  Mr.  Coote  aay,  he  would 
lengh  when  be  pleaaod,  and  he  woidd  frown 
when  henkaacdy  €M  damn  him. 

B.  of  H^er.  My  lord,  I  desire  lo  ioMiw,  who 
heihinkitboieweidaweraaddretiedto?    . 

L,H.&  To  whom  did  BIr..  Coote  speak 
these  wofdaP 

Cmmtk.  Whether  be  apokeUiempavtiqahtfly 
la  Mr.  Freneh  or  tothe.otherewo  gentlemen 
whoiaere  on  the  other  side  of  the  her,  I  cannot 
directly  teU. 

'  B.ef  lir«r.  I  deaiAloknow  of  him»  whether 
Mr.  Goole  was  net  one  of  tiie  three  thai  was  on 
theoatBideofthehar? 

CoatfA.  Yes,  asy  lord  of  Warwick,  my  kwd 
Mohon.  and  c^it.  Coote,  were  of  the  ovlMde  of 
the  bar.       -^ 

.    £.  of  YFer.  Was  oapt  Coote  with  me  in  the 
bcannning  of  the  night  at  that  house  ? 
.'  €amik.  Yes,  he  eamfc  at  the  beginning  of 
the  night  with  my  kird  of  WarwkdL 

B.:ef  Pefer*.'  My  lords,  1  deafre  to  ask  this 
wifntas  one  question. 

L.  H.S,  I  think  it  is  proper,  my  lords,  in 
Mkitof  aaetbod,  to.  let  both  sides  have  done 


Mhre  any  qaestions  be  aa^  by  any  of  my  '  occasion  of  those- aworde  being  drawn  on  the 
noble  lorda. 

E*.  of  Ftterb.'  I  did  apprehend  my  lord  ci 
Warwiok  had  done. 

£.  H,  8,  No,  my  lord,  nofas  yet :  praymy 
Jord  Warwiok,  what  other  questions  baa  your 
tordshtp  to  ask  of  thw  witncas  f 

£.  of  War.  My  Knd,  I  desire  he  may  be 
«sked  partienktfly  thia  question,  whether  he 
perocifed  any  quarrel  paitieularly  between  nee 
and  ,capt  OMMewhen  we  went  out  of  the 
hboae? 

X.  H .  S.  You  hear,  the  qneation,  did  yon 
)pefeaiv«  any  quarrel  between  my  lord  Warwick 
and  Mr.  Coote  before  they  went  out  of  the 
'houna? 

CowM.  No,  I  did  not^  nor  ever  saw  any 
•quanci  betneeu  them  in  my  life; 

-  B.  of  War,  I  desire  tolmdw  who  pakl  the 
reckoBlng  that  night  P 

GavrA.  The  reckoning  waa  called  for  before 

I  came  in  to  take  it ;  and  though  I  think  my 

lord  of  Warwick  paid  for  Mr.  Coote,  yet  I  can* 

not  so  db«stW  tell,  because  it  was  eoUected 

•before  I  eame  into  the  room  to  leoeiTe  it. 

L,  if.  Si  My  lord,'  bare  yod  any  tbhig  more 
'to  aak  thia  witnem?  • 

B.  of  ITar.  No.  my  lord,  at  present,  that'  I 
tbmk  of. 

JL  B,S^  My  ford  Peterboron^,  your  lord- 
ihip  deaircd  to  ask  a  question,  wiU  yonpleoie 
'toieeposeil«o(wP 

£•  of  JPci^rb,  My  lord,  this  witnem  aaewis  to ' 
take  Doriee  of  two  iidca>  whowereeniheoiie 
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aUe,  and  who  war*  on  tfae-otber»  and  that  Mi». 
Coote  and  my  lord  of  Warwick  were  on  one 
aide;  I  deaire  to  know  one  thing  of  him,  what 
reaaon  he  had  to  appiehend  that  they  two  were 
of  a  aide  P 

X.  H.  S.  Friend,  you  hear  that  noble  hird'e 
question;  yau  seem  tois^,  there  were  thrte 
and  three  oi  a  side.  Wnat  reaaon  had  .you  to 
apprehend,  that  my  lord  Warwick  and  Mr. 
Coote  were  of  one  side  P  You  must  explain  to 
mvhmiabow  you  bcftne  to  make  that  jdogmenti 
wliat  reaaonyon  ba^  to  think  soP . 

Camik.  Tbey  three,  my  bird  Mohnn,  my 
kml  Warwick,  and  Mr.  Coote^  were  en  the  one 
side  of  the  bar ;  and  capt.  Jamea,  capt.  JTrancb, 
and  capt.  Doduwa,  were  on  the  other  able  of 
the  bar. 

L,  IT.  S,  So  yoosaid  before ;  but  the  qoes* 
tion  which  my  noble  lord  desirea  to  be  aatisfled 
in,  la  this,  how  yon  come  to  speak  aa  if  there 
was  a  quarrelipeiween  three  and  three?  what 
reaaen  bad  you^o  thinks  that  three  were  on  one 
side,  and  foree  on  the  other  P 

Cmglk,  Theur  swords  were  all  drawn,  and 
th^  stood  three  on  one  aide  of  the  bar,  aadl 
three  en  the  other.  « 

£.of£odieiter.  My  birds,  I  desweto  mk 
thia  witnem  one  question;  1  think  be  toM  yoor 
lordships  at  first,  that  he  did  not  peroeire  eny 
angry  wtinla  aasong  them;  afterwarda  he 
comes  to  talk  of  aworda  drawn  amongst  them 
all,  three  on  the  outside,  and  three  on  &e  inside 
of  the  bar ;    I  desire  to  know  what  was  the 


one  side  or  the  other  P 

Cawih..  Wbataoerer  quarrel  there  was,  was 
amongst  tbenselfea  abore  stairs,  and  limow 
00  ^ngry  wordatbat  passed  between  them  when 
they  came  down  to  the  bar. 

X.  H.S.  8ee  what  you  say  3  boweonaistent 
one  part  of  it  is  with  another !  -  You  said  at 
first,  you  did  not  hear  of  any  aogry  words  that 
pasred  between  them,  end  yet  you  say,  all  their 
swords  were  drawn,  and  three  were  on  the  one 
aide,  and  three  on  the  other :  and  when  yoa 
were  exambed  upon  the  motioA  of  that  noble 
bird,  what  you  meant  by  three  on  the  one  aide 
and  three  on  the  other,-  you  aaid,  my  lord 
Mohnn,  my  lord  Wanrick,  and  Mr.  Coote, 
were  on  theone aide ;  Mr.  Jamea,  Mr.  French, 
and  Mr.  Dockwra,wcreon  the  ether  side:  Iww 
could  there  be  two  sides,  unless  there  waa  a 
quanelf 

Camik.  I  aaid,  I  did  not  beer  any  angvy 
words  pern  between  them .  before  tbey  came  to 
the  bar,  or  while  they  were  abofe  stsini;  but 
they  were  three  on  the  one  side  of  the  ber,  ai|d 
three  on  the  ether.  « 

li.  H..S.  But  you  M^e  net  given  a  satis- 
factory'anewer  to  that  question  which  thenoUe 
tord,  my  lord  Peterborough,  aafeed  you.  What 
reason  you  had  to  apprehend  that  the  noble 
terd  tiie  prisoner  at  tne  bar,  and  capt  Coote 
were  of  a  aide  P 

CovlA.  My  lord  Mobunt»me  to  the  chair- 
side,  ^dien  capt.  Coote  and  capt.  French  were 
got  mte  the  two  flat  cbdirs,  and  told  eapt. 

SO 
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Ctote,  that  tbere  gbonld  b«  no  ^pHvrel  tint 
]iiglil,lNKth«t  they  three,  mj  lord  Warwidci 
my^OTd  Mohu,  mm  he,  shoob  ge  hooie  iaee> 
tber;  and  I  look  Ihem three t&  be oT  a  ade, 
because  they  were  on  the  outside  df  the  bar 
together;  and  when  thiv  all  vent  iway,  their 
three  ehain  went  awm^  mt,«n  three  together. 

X.JJ.  &  la  that  all  the  veaaoB  you  caa  give 
!aphy  you  say,  they  wave  three  aad  three  of  a 
■idif 

CnplA.  ¥es,  flsy  lard,  I  did  apprehend  h  ao. 
Ait.  Gen,  If  nayDoble  lords  hard  daw  with 
Hmv  qnoiteat  I  Mreto  ask  this  witoesi  ano- 
AerquBStiBu;  ay  lords,  I  thnk  ibis  person 
mfMt  <^  therawaa  a^qnarrd  at  the  bar  of  the 
Jianac,  andawnids dnmii,  and  as  he  apm- 
hended,  three  were  en  the  one  stde.  and  tnree 
ontheothcr;  botif  I  take  him  right,  I  do  not 
nee  that  he  haa  ^iven  your  lonlshipe  any 
manner  of  satislactMWi,  WMt  reason  he  had  to 
npprehend  there  were  throe  and  throe  of  a 
arae ;  or,  which  will'  be  rery  materiai  in  this 
case^  if  your  lordships  can  get  to  the  knowledae 
ofit,wl3eh  throe  wereoii  the  one  side,  and  whidi 
tbvea  were  on  the  other;  or  Indeed,  whether 
there  were  three  and  throe  of  a  side,  ss  yoor 
loHUiipswlU  have  reason  byHind-byetoenqair« 
a  littla  fiiither  into  that  matter.  My  lords,  I 
desire  he  may  be  asked  this  plain  qncalion. 
What  words  or  other  passages  he  did  peroeive, 
that  made  him  apprehend  mere  was  a  quarrel 
between  them,  and  they  were  three  and  thrse 
ofaside? 

Cawth.  f  apprehended  it  froro'tlie  words  that 
Mr.  Coole  said,  That  he  would  kugh  when  he 
pleased,  and  frown  when  he  pleaaod. 

Att,  Oen.  Proy,  my  lord,  I  desire  he  may 
(be  asked,  who  those  words  wera^poke  to,  and 
wIm  tbev  were  applied  to  ? 

Camti.  They  were  spoke  to  Mr.  Jam6s,  Mr. 
French,  and  Mr.  Dockwra,  who  wen  wtthm 
aide  of  the  bar. 

Ait,  Gen.  Did  be  apply  those  words  to  nil 
those  particular  pennms  ? 

CswiA.  Yes,  as  I  thought,  for  they  tfiree 
were  within  the  bar ;  my  lord  Warwick,  my 
knrd  Mobun,  and  Mr.  Coote,  were  without  the 
bar. 

Att.  Gen.  Pray,  my  lord,  1  desire  he  may 
he  asked  this  questkm,  Waa  that  before  thb 
awords  were  drawn,  or  afterwards  ? 

Cawth.  It  was  before. 

Att.  Gen.  Then  I  desire  be  may  be  asked, 
i^hether  the  swords  were  dmwn  upon  4hose 
worde? 

CavlA.  No,  mv  lord;  the  time  of  drawiiig 

.  the  swords  was  wnen  I  went  out  to  call  chairs 

t  and  coaches ;  and  I  know  not  who  drew  the 

awords  first,  or  when  they  were  drawn ;  but 

vrhen  I  came  back  I  found  them  all  drawn, 

and  I  heard  them  dashing. 

4tt.  Gen,  Upon  the  oath  you  hare  taken, 

was^bose  words  that  vou  speak  of  Mr.  Coote*s, 

tlist  be  would  langh  when  he  pleased,  and 

frown  when  he  pleued,  belbre  the  swords  were 

'  draw:n,  or  afler  the  swords  were  drawn  ? 

.     Cemth,  Before  the  swords  were  drawn ;  ftr 


I  did  not  aee  the  swords  drawn  fSXL  * 
bai^. 

L.mS.  DoeaeithefaMedcsifntomklliis 
witness  any-^uestiona;  if  not,  tlien  too  may 
witiidraw,aiid  you  nu^  proeeed,  Mr.  Attorney^ 
to  esamine  aome  other  witnem. 

Lord  Wiettom.  My  loid,  there  was  a  q«e»> 
tion  asked  at  the  bar  aboQt  the  hindeijng  of  the 
quarrel,  and  my  lord  Mdbon'k  deaire  ta  pari 
them,  mid  make  them  fHends;  frdesirethewit* 
ness,  befbre  he  goes  away,  may  be  asked  what 
he  knowa  of  4iat  matter. 

L.  H.  S.  It  haa  been  oboured  by  my  leri, 
that  you  aaid,  when  they  «ame  mm  to  the 
bar,  and  the  quarrel  happened,  somebody  would 
hafo  psufentod  it;  pray  repeat  timt  nsaUer 
again,  Did  yon  oboorre  any  -of  thn  oompany 
were  diopooed  to  take  up  the  qoarrely  and  mnfcn 
them  friends,  and  who  they  were  ? 

Cow.  My  tord  Mobun  and  my  hard  Warwick 
said  they  would  aend  fbr  a  file  of  mnaqnelesn  ; 
and  my  lord  Mobun  did  aB  he  eoold  In  quiet 
andnadfy  themtilllhftmairel  waaoierj  nad 
my  lord  Mohnn  particiuarly  had  hie  fmgcr 
pricked  with  endearonring  tocrom  theii  swiorda, 
and  keeping  them  fhmi  fightmg;  nhiuhwna 
all  be  got  1^  it 

X.  H,  5.  Do  yon  know  thatof  year  oara 
knowledffe? 

C^m.  His  hand  was  bkiody,  and  heaaid  an  at 
the  bar;  but  I  was  just  coming  in  again  when 
I  heard  him  si^  so ;  but  1  cannot  .'say'  that  I 
saw  him  hurt,  mr  I  was  without  ttie  nnoaa  at 
the  time  when  that  was  done. 

Lord  Godolpkin.  My  lords,  I  deHre  to 
this  witnem  one  question ;  I  obaene  he  hi 
told  my  lord*,  there  was  not  an  angry  wm  _ 
paased  between  them  befbre  they  came  down 
to  the  bar :  I  would  fain  ask  him  this  qnestioii, 
whether  he  was  in  the  room  all  the  tone  till 
they  did  come  down' to  ihe  bsr  ? 

Caw,  I  reoeived  the  rerkonliy  jtMt  befinc 
thev  came  down  to  the  bar. 

Lord  Godolpkin.  And  1  deshnhe  amy  be 
asked,  How  long  he  staid  m  the  room  whan  he 
reoelted  the  redGonihg'  ? 

Cow.  It  was  about  two  or  three  minotea  that 
I  staid  in  the  room,  and  not  tooger. 

£.  of  Warwiek.  Mv  lord,  this  witnem'that 
hu  been  eiamined,  toU  yon,  that  whan  we  fiist 
came  down  to  the  bar  there  were  two  chairs 
called  for ;  and  when  they  came,  Mr.  Oboto 
and  the  other  gentleman,  Mr.  Pwnch,  weait 
into  the  chaks,  and  afWrwards  they  eame  out 
again,  and  Mr.  Coote  said  some  weirds ;  I  de- 
sire the  witnem  may  be  arked  again,  when  it 
waa  Mr.  Cooto  spoke  thoae  words;  whalhcrit 
waa  before  or  after  the  time  that  he  came  om  of 
the  chafa';  fbr  I  take  itto  be  very  malariaL 

Caw.  It  wasafker  Mr.  Coot^cameontnftlie 
chair,  for  the  chairmen  heard  the  worda  aa  I 
f  erily  beliere. 

Att,  Gen.  My  bird,  1  desire  he  may  ha  naked, 
waa  there  any  reply  made  to  thoae  weida  by 
any  of  thoae  permns  he  saya  he  apprahrids 
were  on  the  odier  oide  ? 
Caw,  No,  not  one  word  that  I  know  of. 
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tii^  Warwick.  My  lord,!  moil  beg  tli^lk- 
Tour  lo  hftTtt  the  qimUop  adbed  agiio  of  him^ 
wHetlwr  I  did  iiolal.UHiltiiiiecDdMfour  to  pie- 
veat  say  qnarralliiiff .  and  did  nolny  I  vwald 
«sU  ibr  the  guard  iflbey  dad  ? 

Can.  Y« ;  my  lord  of  Wannck  did  say  so, 
and  10  did  my  lord  MohoB,  and  so  I  Ibink  did 
Mr.JaAtes. 

L.  JJ.  iS.  How  oame  yoa  not  to  lay  so  when 
yoa  were  askad  that  question  particnlarly  he- 
me? Then  you  said  my  lord  Mobun  endea- 
voured to  orevent  the  quarrelling,  and  make 

^^PwaB»  vft^^7u%wb 

Cow.  Yes,  my  lord  Warwick  did  so,  and  so 
fUd  Mr.  James. 

L.ILS.  I  oaanol  tdl  whether  any  body  else 
daises  to  ask  htm  any  questions. 

Ait.  Gen.  My  torn,  he  sfmJcs  of  what  this 
Moble  hMd,  my  lord  of  Waiwick,  said ;.  but  he 
dons  wA  tolLyott  the  particular  expresnons,  nor 
Ihe.tiHso  when  my  kmi  said  them. 

Z.  U.8.  You  s^,  my  lord,  the  prisoner  at 
the  bar^  endeavoured  to  pacify  the  quarrel  be- 
tween theok;.  but  yon  do  not  tell  my  lords  who 
the  qnarrsl  was  between ;  nor  when  the  endea- 
Tour  was  made  by  my  lord  Warwick  to  pacify  it. 

COp.  My  hwdof  Warwick  did  say  he  wouhl 
hite  the  gauds,  sent  for. 

X.  A.  &  What  time  wee that»  before  or  after 
my  lord  MohoD  said  so  ? 
.    Caw.  IVuly,  my  lord,  I  do  net  knew  bat 
that  it  was  at  the  same  time. 

X.  JJ.  S,  Wss  it  when  the  swords  were 
drawn,  or  befere  P 

.  Csw.  They  spoke  it  both  before  and  ailer  the 
swords  were  dmwn,  as  I  remember;  for  the 
swords  were  not  drawn  while  I  was  in  the 
house,  till  I  came  beck. 

X.  U.  S.  Were  the  swords  drawn  when  my 
lord  Warwick  spoke  of  sending  for  the  guards? 

Cow.  Surely,  my  lord,  it  was  before  the 
awoids  were  drawn,  when  I  was  sent  for  the 
chairs. 

X.  If.  &  Yott  said  there  was  no  angry  words 
or  quarrd  between  them  ? 
.  Gsw.  Not  above  stairs,  my  lord :  but  I  ap- 
fwhended  when  they  came  down  to  tlie  bar, 
there  were  three  on  one  side,  and  three  on  the 
other. 

AU.  Gm,  Pray,  my  lord,  let  him  be  asked 
this  question.  Was  it  ailer  they  were  three  on 
the  one  side,  and  three  on  the  other,  that  my 
ford  Mohun  and  my  lord  Warwick  spoke  those 
words? 

Caw.  I  apprehend  the  words  were  spoke  by 
Mr.  Coote,  That  he  wouU  laugh  when  he 
pleased,  and  frown  when  be  pleas^,  before  the 
swords  were  drawn. 

X.  H.  S.  But  that  which  my  loi'ds  desire  to 
know  is.  What  the  time  was  when  my  lord 
Warwick  and  my  lord  Mohim  declared  their 
desire  to  part  tliem  and  make  them  friends; 
whether  before  or  afler  the  swords  drawn? 
.  Coto.  Before  and  ,afler ;  for  I  was  absent 
when  the  swords  were  drawn. 

Earl  JUoeri.  He  savs,  that  af\er  my  lord 
Mohun  and  my  lord  Warwick  threatened  to 


send  te  the  mosqueleers,  they  promised  to  lie 

anieL     I  desire  to  know  who  he  means  by 
brv? 

Caw.  Mr.  James  called  to  me,  and  said,  I 
need  not  .go  and  call  for  the  guards,  for  the 
ouarrel  was  over.  There  is  ooe  thing  mdre 
that  I  Ibigot,  my  lord :  After  roy  lord  Mohun 
and  my  lord  Warwick  were  gone  away  iu  their 
chairs,  and  Mr.  Coote,  1  heard  Mr.  Dockwre 
ssy  to  sapt.  James  and  capt.  French,  they  did 
^npt  care  a  farthing  for  them,  they  would  fight 
them  at  any  time. 
.  L.H.S.  Who  were  together  then  ? 

Cow.  Capt  James,  Mr.  French,  and  Mr. 
Doekwra,  after  my  lord  Mohon  and  my  brd 
Warwick  were  gone  with  cant.  COote. 

X.  H.  S,  Then  Mr.  French  was  with  them  ? 
Mr.  Doekwra  said  bo?^Co».  Yes,  my  lord. 

Lord  Wharton.  If  I  apprehend  him  aright, 
as  to  what  he  ssys  now,  my  lord  of  Warwick, 
my  lord  Mohun,  and  capt  Coote,  were  gone 
aim  ut  that  time. 

Caw.  Yes,  they  were  gone  away  in  the  three 
first  ohairs,  which  my  lord  Mohun  bid  go 
home.  

Lord  Wharian.  Who  dues  he  say  spoke  those 
words? 

.  X.  H.  S.  Yon  hear  my  noMe  lord's  ques- 
tion,, who  ^poke  those  words?  fiepeet  Uiem 
again. 

Csw.  When  my  lord  Warwick,  my  lord 
MobwH  and  capt»  Coote  were  gone,  I  heard 
Mr.  Doekwra  say  to-  Mr.  Fremdi  and  Mr. 
James,  we  don't  ease  a  farthing  fiNr.tbemi  we 
will  fight  them  at  aby  timci 

Att.  Gen.  1  desire  to  know,,  whethes  this 
witness  testified  any  thing  of  this  ssatter  when 
he  was  examined  before  tne  coroner  ? 

Cciw.  Ko;  I  forgot  those  words  when  I  was 
examined  hdore  the  coroner. 

Att.  Gen.  flow  soon  afWr  your  examina- 
tion did  yon  recollect  yourselfas  to  what  you 
now  speak  ?— Coo.  The  next  day  afler. 

AU.  Gen.  I  pray,  my  lords,  that  he  may  be 
asked,  whether  be  did  in  general  give  the  same 
evidence  before  the  coroner  that  he  now  does  ? 

Caw.  Yes,  as  to  all  but  only  those  words,  of 
Mr.  Dockwra's  declaring  he  did  not  care  a  far- 
thing for  them,  they  wouhl  fight  them  at  any 
time, 

Att.  Gen.  My  lord,  I  b^  he  may  be  asked, 
how  long  it  was  after  the  fact  was  done  that  he 
was  exammed  before  the  coroner  ? 

Caw.   It  was  the  next  day,  iu  the  aflemooii. 

Ait.  Gen*  Then  1  have  tbis  question  turther 
to  ask,  if  vour  lordships  please,  was  he  at  the 
trial  of  Mr.  Doekwra,  Mr.  Jam^s,  and  Mr. 
French?— C<iw.  Yes,  I  was.        , 

Att.  Gen.  Did  ho  then  ffive  any  evidence 
of  those  words  of  Mr.  Dockwra*s,  aflec  when 
my  lord  Warwick,  my  lord  Mohun,  and  capt. 
Coote  were  gone  f— Cuo.  No,  1  did  not. 

Att.  Gen.  My  lord,  I  have  one  question  to 
ask  him  then  more,  bow  he  came  not  to  swear 
this  matter  at  that  trial  ? 

Caw.  It  was  out  o€  my  mind>  at  tliat  time, 
and  I  had  like  to  have  forgot  it  now. 
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Mi.  Gem.  Mylord,  wvlMtedoMHiliiaii 
iritnen:  !•  it  yoor  loidghipt'  jfimmm ttai  w 
go  ott  to  call  our  other  witneMM? 

Lords.  Ay,  Ay. 

Att.  Gen.  Then  oer  next  witmaMi,  ay 
fords,  will  be  the  chairmen  tittt  carried  nay 
krd  MobuB,  my  lord  of  Warwick,  ml  capCain 
Coote :  We  shall  begin  with  Thomas  Browne 
and  John  Gibson;  one  of  them  carried  Mr. 
€k>ote,  the  other  my  lord  of  Warwick. 

iThamat  Browne  was  sworn.] 

X.  H.  S.  What  question  do  you  ask  tUs  wit- 
ness, Hr.  Attorney  ? 

Alt,  Gen,  Hiat  he  would  acauaint  jroqr 
lordships,  whether  he  carried  Mr.  Richarii 
Coote,  the  person  that  was  sisin,  upon  the  99th 
or  90th  of  6ctober,froro  the  Qreyheund  ta?  ern 
in  tiie  Strand,  and  to  what  place  he  carried 
bimP 

JL  H.  S.  Yon  hear  the  question;  pray 
speak  BO  loud  that  my  lords  may  all  hear  what 
you  ssy .  * 

Brofptte.  My  lords,  I  was  between  the  bonre 
<lf  one  and  two  in  the  morning,  on  Sunday  the 
90th  of  October  last,  with  my  fellow  and  our 
chair,  at  the  Baffler's  Head  tarem  at  Charing- 
cross,  and  I  beard  some  people  at  I^ocket's,  at 
the  Greyboimd  in  the  Stnuad,  ci^lbg  coach, 
coach,  a  pretty  while ;  but  there,  were  ne 
coaches  in  the  street,  nor  that  came  to  them  ; 
irben  they  could  not  get  coaches,  then  they 
called  out  for  chairs;  and  ve  coming  to  tlie 
door  with  our  ohair,  there  were  foiir  other 
chairs  there,  and  six  gentlemen  stood  in  the 
fassage ;  and  then  it  was  said)  there  was  net 
chairs  enough,  and  there  wanted  one  mere^ 
and  they  stood  disoonrsing ;  and  the  first  man 
came  into  my  chair,  mSo  was  capt.  Coote; 
and  my  k>rd  of  Warwick  he  got  into  another : 
When  the  4oor  of  the  chair  wasehut  up,  we 
asked  whither  we  should  go;  but  my  lord 
Mohun  came  and  bid  open  the  chair  again; 
and  we  did  so,  and  he  returned  4nlo4he  house, 
.  and  there  was  some  disequrse  between  them 
standing  at  the  bar  in  the  entry.  Mr.  Coote 
came  out  again  and  dame  into  my  chair,  and 
my  lord  MobUn  and  my  lord  of  Warwick  went 
into  two  othera ;  Mr.  Copte  bid  roe  carry  him 
into  Leicester  fields,  and  to  make  all  the  haste 
I'  could ;  my  lord  of  Warwick  and  my  ford 
Mohun  being  in  the  neit  chairs,  asked  him. 
Whither  are  vou  a-going,  and  called  out  twice, 
and  he  sdid,  To  Leicester  fields ;  pray  do  not, 
says  my  lord  of  Warwick,  but  come  along 
witii  us,  and  let  it  alone  till  to-morroir ;  but  he 
bid  us  go  on ;  and  as  we  were  turning  up  1^ 
Martin's  Lane,  by  the  Cross  Keys  tarern,  my 
lord  Mohun,  and  my  lord-.Warwick  called  out 
to  us  to  stop,  and  their  chairs  came  up  to  the 
back  door  of  the  Cross  Keys  tavern,  and  there 
all  the  three  chairs  were  set  on  a»breast  in  St. 
Martin's  lane,  and  while  they  were  talking  to- 
Ijetber,  tberacame  by  three  chairs  of  the  otiier 
aide  of  the  way ;  and  Mr.  Coote  bid  us  take  up 
and  make  all  the  haste  we  could  beibre  them 
into  Lekester  fieMs,  so  taking  up  the  chair 


aa*if 
go  tto  laawr,  ae  awave,  mndii  faiia^te 
would  rm  kin  award  in  one  ef  nor  bodieBi 
There  wtM  two  cbaira  balhre  me^  apid  a^  lavi 
Mohan  and  my  ford  Warwick  fidfowod  ni  tiro 
cbairB  after  ne;  and  when  we  came  to  tha 
comefc' of  LeieeslMr  fialds,  at  Orno  street  cnd« 
all  the  three  chairs  were  set  dowo  a^hrcost 
again,  and  Mr.  Ceote  put  Us  hand  in  his  pecfoet, 
and  took  out  half  a  goinea  to  pav,  nod  aaid  he 
bad  no  silrer ;  and  my  lord  of  Warwick  spoko 
to  my  fold  Mohun,  who  took  ool  three  airil* 
lings  out  of  his  podiet,  who  said,  there  wim  ioT 
my  ford  Warwick,  capt  Coeto,  and  bhnaelf; 
and  when  thi^  were  gone  out,  1  took'  aay  bos 
and  my  pipe,  awl  filfedmjrpipci  and  took  the 
lanthora  and  lighted  it,  and  by  that  tinae  I  kod 
lighted  mj  pipe,  I  heard  a  oallmg  not,  Ckair, 
chair,  again,  towards  the  upper  end  of  tfofr 
Bouare;  so  I  took  osy  cbairyand  there  woa  one 
or  the  chairs  that  was  not  gene;  and  ao  wo 
came  op  to  the  upper  end  of  tte  fields,  and  tkey 
called  to  us  lo  bnng  the  chaini  over  the  raib  % 
we  told  them  we  md  not  know  how  lode  thnt^ 
ibr  we  should  net  be  abfo  to  get  them  ka^ 
again ;  at  last  we  did  get  over  the  raifo,  and 
made  up  dose  tothe  place  where^  we  heard  the 
noise,  fur  we  could  see  notliiag«  it  being  a>«y 
dark  night;  and  when  we  came  up  doeo  to 
thens  by  our  lanthom  there  wore  two  genlfot. 
men  koMioif  opMr.  Oiete  onder  their  anasy 
and  crying  oat.  My  dear  Coote,  My  deok' 
Cootet 

Att,  Gen.  Pray,  who  were  those  two  gm* 
tiemen? 

Brswitf .  I  did  not  know  tliem,  ooe  was  lA 
red  ctoaths,  and  tbe  other  bad  gold  lace,  and 
they  would  have  had  me  hare  tucen  Mr.  Goeto 
into  my  (rkair ;  but  seeing  him  bloody,  and  not 
aUe  to  help  himself,  1  said  I  would  not  spoil 
my  chaur,  add  so  would  not  meddle  with  him ; 
but  they  said  they- would  make  me  any  aalis' 
faction  for  my  chair,  and  desired  me  to  tidDe 
him  in;  but  he  gave  himself  a  spring  ^n 
them,  and  we  found  be  was  too  heary  for  oa  to 
lift  over  the  raib,  and  all  wo  oaolddo  conM  not 
make  him  sit  m  the  chair,  but  th^  chaii^  waft 
broken  with  endearouring  to  pfooe  hiadTthere; 
and  they  said,  if  we  would  carry  Idm  to  a  snr-* 
ge6n's,  they' would  give  uft  10o2.  seetirity*;  but 
we  findfog  It  impossiMe,  the  wateb  was  nUed 
for,  but  nobod  V  wouM  come  near,  ibr  they  Mid 
it  was  out  of  their  ward,  and  so  thcMf  wookl  net 
oome  anigh  me ;  and  1  staid  about  half  an  boor 
with  my  chair  brok^,  and  aflerwardft  1  was 
laid  hold  upon,  both  1  and  my  partner,  and  we 
were  kept  till  next  night  eforen  a-cleck  ;'aBd 
that  is  all  the  sativfactiim  that  I  hare  hod  fee 
toy  chair  and  erery  thing. 

Au.  Gen.  Pray,  my  lord,  I  denro  he  ma^ 
recollect  himself;  for  we  do  apprehend  it  u 
very  material,  who  it  was  that  desired  to  take 
Mr.  Coote  into  the  chair  P 

Browne.  I  canodt  tell  who  the^  were»  it  waa 
80  very  dark  I  could  only  see  their  cloaths. 

'Att.  Gen.  Did  you  toe  tbe  earl  of  Warwick 
thereP 
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tlMHiy  1 1^  yda,  had  officers  eloatht  ob*  rad 
lined  witb  blnty  uid  Ike  oUiet  had  «rildli0»oa  ; 
there  wee  nobody  there  thai  lield  min  np  bol 
tlieiiitwo. 

M.  of  ^one.  He  ei^  he  iaw  ter o  penooe 
holding  op  Mb.  Ceole ;  it  would  he  raty  wdl 
to  have  thai  eaatler  terv  well  settledi  who  thoee 
two  peteont  were ;  I  detire  to  know  how  he  ie 
■nne  my  lord  4if  Warwick  waa  not  one  of  them 
two? 

Bftrntm^ '  I  knew  my  lord  of  Warwkdc  very 
well,  and  I  am  sore  he  waa  neither  of  the  two. 

D.ofLeedi,  I  wooM  know  what  light  he 
had  todiectnm  it  ao  wdl  by,  that  he  oao  be  aure 
my  lord  of  Warwick  waa  not  there  |  for  heaavti 
it  waa  a  very  dark  nighty  and  vet  he  deacribea 
the  partkailarpewona  thai  halo  Mr.  Ceole  up. 

Browne.  Vesy  my  lord,  I  am  anre  my  l<MPd 
of  Warwick  waa  none  of  them. 

D.  of£cM&.  Hpw  conld  TOO  diaHiigiiish  in 
ao  dark  anightythieoloaraorpeonle'anoetfaaf 

JBrowne.  With  theeandle  that  I  had  lighted 
in  my  laathera. 

D-ofX^eilg.  He  oonM  not  know  any  of  the 
perMoa  nnlem  he  held  a  laathera  te  thrir 
raoea,  or  knew  them  very  widl  before, 

JLH.^.  MjkNidW«rwick,wilyo«rkNrd. 
riiip  aric  this  witneae  any  oneitkNM  r 

£.of  1f«r.  My  lord,  1  deiire  he  maybe 
adudf  Whether  I  did  not  bid  him  itop  at  St. 
MartlaVtena  end,  and'  do  ail  that  I  eoitld  to 
hinder  Mr.  Goote  from  going  any  fnrthery  hot 
to  ga  hooMf 

Bfotme.  The  earl  of  Warwick,-  and  my 
lord  Moboo,  aa  they  turned  a»  the  lane,  aiked 
Mr.€oele,  whilberbewargomg?  And  adien 
«lie  aaid  to  Leieealer*fieMa,  they  desiied  hha  to 
'  let  it  akme  till  te*morfD# ;  and  my  lord  Mobmi 
•aid  he  ahouhl  go  home  with  him ;  hot  the 
6ther  bid  ua  go  on,  and  aaid  he  wooM  not  go  te 
bia  lodging*,  hat  ;Uiat  they  would  make  an  end 
of  it  that  night;  atillthev  oaUed  to  him  agau, 
dear  Coote,  1^  as  apeak  a  wodk  with  yon  ; 
and  aa  the  chairs  came  to  At  baok-door  of  the 
Cfom-keya  taTora,  there  they  stood  all  of  a 
fareist,  and  they  both  of  them  apoke  to  him, 
and  alDod  d  pratty  ^hile  there,  and  in  the 
meantiflM  tbrce  cbabs  passed  by  on  the  other 
aide;  heeeaunaadeda8totakeop,andcarry 
him  away  to  JLeioeater-fields  immediately,  and 
Ofertake  the  ether  diaiia,  or  he  would  ran  one 
efusmlathebodfy. 

X.  1£  5.  Wenld  yonr  hyrdahip  ask  hioLany 
more  questioBs? 

B.  oflfer.  Ko,  my  lord. 

Aii,Oen*  My  lord,  I  obserre,  he  saya  they 
disoouraid  acme  time  together  while  they 
atopped  in  8t.  MartbVtane ;  I  dettre  that  he 
may- be  asked.  Whether  he  can  tell  what  that 
diaeonrse  was  P 

Bromne^  I  could  not  weH  hear,  they  whis- 
pered together,  bat  I  could  hear  mr  lord  Mo- 
hun,  -and  my  lord  of  Warwick,  desire  capt 
Coote  to  go  home,  .and  tet  the  business  alone 
till  another  time. 

Au.Otn,   I  dcnae  he  may  cacpiain  himself, 
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what  thilbtafaMa  waa  that  they  mmld  hark 
put  off  till  to<morraw. 

BrosnM;  I  know.not  what  it  wsa;  I  heard 
of  no  anger  betwixt  them,  but  they  were  aa 
good  fiinids,  for  anything  I  know  to  the  coq« 
trary,  aa  ever  they  were  in  their  hves,  or  a» 
ever  I  see  any  men. 

L.  Jeffhyg*  He  saya  there  were  two  went 
mto  obaira  at  the  door  of  the  house,  and  after« 
wards  went  out  again,  and  went  into  the  houses 
and  there  was  diacourse  at  the  bar  of  the  house^ 
I  would  deeire  to  know  what  that  wasP 

Bremne.  1  did  not  hear  the  discourse  that 
in  the  house,  1  waa  at  the  door  of  the 


Ati,  Otn.  Our  next  wituess  is  WilMara 
Crbpea:    [Who  was  swan.] 

JL  ir»  8.   What  do  you  ask  this  man,  Mr; 
Attorney  P 

•  Jm.  Qem.  Pniy,  will  you  give  my  torda 
heraan  aooount  who  you  carried  to  LsMsster^ 
fields  the  S9th  or  SOth  of  October,  and  what 
happened  in  your  knowledge  at  that  time  P 

%jtippt9»  C^vtaiu  Coote  ufaa  the  first  man 
that  went  into  the  ehair  when  we  came  to  the 
Greyhound  tavera ;  afterwards  he  came'  oat 
ajg^am,  and  when  we  ^ook  him  up  the  second 
tune,  he  was  the  first  man  that  set  out;  uadhd 
bid  ua  cany  him  to  Leioealcr-fiekis;  and  when 
we  came  to  theooner  of  St  Martoi's-lane,  we 
turned  up  that  way;  andmylardof  Warawc, 
andmy  lovd  MoMa,  eaUaa  to  us,  b«ng  in 
chairs  beiundy  to  know  whither  we  were  goings 
and  deanred  to  speak  whbcaptaift  Coote  I  ami 
heaaidhewaagoingto  Leieester^fidda;  aud 
when  they  aaked»  what  to  doP  He  said,  te 
aidthebosmesst  they  desired  him  to  nut  it  off 
till  to-morrow  $  and  while  they  were  macours^ 
mg  about  it  in  St  Martin  Vbne,  there  passed 
bv  other  three  chain,  whieh,  when  captsns 
Coote  saw,  he  hid  us  take  up  and  overtake 
them,  and  go  Aster,  or  lie  would  run  one  of  ua 
into  the  body:  so  we  went  on,  and  at  the  lower 
endof  Leicester-fieldawesethuiidown;  and 
the  other  two  gnrtlemen,  my  lord  Warwidi 
and  my  hird  Monun,  wer^  there  set  down,  and 
went  lovingly  together,  for  any  thiug  that  I 
saw,  up  the  pavement  of  the  square,  towarda 
the  upper  end;  and  in  a  Kttle  time  we  heard  a 
noise  of  calling  fat  chaira  towards  the  uppet 
end,  and  wh«i  we  came  there  with  the  cnair, 
we  were  bid  to  lift  over  the  chair  withiu  the 
rsib;  and  when  we  said  it  was  hard  to  be  done, 
thev  insiflted  upon  it,  and  we  did  come  xni 
and  when  we  came  there  we  saw  two  gentle- 
men hekling  up  captain  Coote,  and  wouM  have 
had  ua  taken  turn  into  thechair ;  we  saw  there 
wasa  great  deal  of  bkrad,  but  I  never  heard 
how  it  came,  and  they  would  have  htfd  us  car- 
ried him  b  a  French  surgeon's,  and  proffered 
any  money.  v 

Att.  Gen.  My  lord,  I  desire  to  know,  who 
they  were  that  desired  him  to  be  carried  to  the 
aurgeonP 

JU  H.  S,  Yon  hear  the  quea^on,  what  say 
youP 
Offer.  - 1  cannot  teS,  my  loid  ;^  ona  of  them 

4 


•71] 


11  WILLIAM  UL 


TrUqfOeJSmri^JVanMkt 


[97» 


Ind  tMiMlluiigiiftoeeopoiilkuB,lMtitwita5 
dark  that  Icoold  bardly  tee  my  hand,  aad 
tbcrifere  I  cannot  tell  who  they  w«ra ;  and 
when  tiiere  waa  an  objection  made,  thai  the 
chaifB  woold  be  ipoiled,  they  said,  we  need  not 
foeiiion  our  chair,  they  woaM  give  na  t6oL 
aecority  to  aoewer  any  damagea,  if  we  would 
hat  cairy  him ;  .ao  we  endeavoarad  to  put  him 
into  the  chair,  hot  cooU  not;  and  ao  we  called 
out  to  the  watch,  to  have  had  tome  help ;  but 
they  aud  it  was  none  of  their  ward,  and  ao  they 
would  not  come  to  oa  $  ao  the  gentlemen  went 
away,  and  we  leA  them,  and  went  and  called  a 
•orgeon,  who,  when  he  came,  aaid,  he  waa  a 
dead  man,  and  we  were  aeciired  till  the  nest 
dty. 

Att.  Gee.  Pray,  my  lord,  I  desire  he  may 
be  asked.  Were  there  net  <|ther  chairs  in  that 
place  at  that  time  ? 

Crippts,  There  waa  one  in  the  FiddbeHdes, 
and  no  more^that  I  coald  see ;  they  aU  went 
nway  but  oa  two. 

At^  Gen.  What  distance  of  time  waa  there 
betirecn  Iheir  setting  down  in  Leicester-fields, 
and  their  calling  the  chairs  again? 

Criypti,  Not  a  quarter  of  an  hour* 

AJtt.Gtn.  What  became  of  the  thiee  chairs 
Hiat  passed  by  yon  in  St  Bfartin's-lane  ? 

Cnpeei.  They  got  bsAve  ns ;  bniwhat  be- 
cimeor  them  afterwards  I  cannot  tell. 

Att,  Gen.  Did  they  come  from  the  same 
place,  the  taTem  in  fbe  Strand  that  you  won 
at? 

Crippu,  Yes,  1  belie?e  they  did,  my  lord ; 
ibrca|il.Cootebidusfoflowthem,  and  thvsal- 
nned  na  if  we  did  not  make  greater  haste. 

Mt,  Gen,  Do  you  know  my  loid  of  War- 
wick? 

Cr^peu  Yea,  he  had  whitish  doaths  on ; 
and  none  hot  he  had  such  dothea  on  aa  those 


between  one  and  two  ia  the  flsonuag;  tfaa  aoth 
of  October  last,  and  I  heanl-a  ehair  called 
at  Looket*a  aft  the  Dog  tavem;  aad  thicfacr  1 
and  my  pnrtner  went,  aad  we  took  ap^b^^mft 
tieman,  and  carried  him  to  LeioeBter-£elds. 

Ait.Oem.    Who  waa  that  ffentleanan? 

CmtiU,  It  was  my  lord  of  Warwick. 

Ait.  Gen.    What  tuie  of  night  do  yaa  a^ 
itwas? 

CtqHU.    It  was  about  one  or  tsso  in 


L.H.S.  Will  your  loidship  ask  this  witness 
any  qnestioos? 

£.  of  Warwick.  My  lord,  I  desire  be  nsay 
beasked,  Whether  I  did  not  bid  him  stop  ?  anJ, 
whether  I  did  not  say,  they  should  not  go  to 
9 usrrsl  that  night  ?  • 

Crippet.  Yes ;  both  he  and  my -lord  Mohon 
%oalif  not  .hare  had  captain  Coote  gone  any 
where,  hot  home  to  hi«  lodgings. 

Att.  Gen.  My  lord,  1  desire  to  know  of  him, 
directly  and  downright.  Whether  my  hwd  of 
Warwick  waa  not  one  of  them  that  ndd  him 
when  be  was  within  the  rails  in  the  fields  ? 

Crippei,  No,  he  was  not ;  be  was  neither 
of  them ;  for  the  one  of  them  was  too  big  for 
bim,  and  the  other  waa  too  liUle  for  my  lord 
Mohun. 

Att,  Gen.  Now  we  call  the  chairman  that 
carried  the  earl  of  Warwick  into  Lricesler- 
^fields,  James  Crattle.    (He  was  sworn.) 

Att.  Gen.  Will  yon  tell  my  lords  what  yon 
know  of  any  person  that  you  carried  the  89th 
or  30th  of  October  last,  from  the  Greyhound 
tafcm  in  the  Strand,  and  who  it  was,  and  whi- 
ther you  carried  him  ? 

Craitle.  I  was  going  atong  Charing-cross, 


mommg. 

AttTben.  Whatdayeftbew«dLwaaift? 

CrnttU.  It  was  Saturday  night  aad  Saad^ 
morning. 

Att.  Gen.  Whither  did  you  carry  himt 

Crtiiiie.  Into  Gfeen-stoeetytawaM 
'end  of  Leioester-sonare. 

Att.  Gen.    What  chairs  were  Ihepa 
there? 

Crattle,  There  was  one  that  csalain  Caole 
waa  in,  aad  another  that^ay  lord  If  ohan  was 
in,  and  we  went  away  all  together. 

J^I.Gsa.  Wars  tkere  BO  other  dbnura? 

Crattle.  I  did  not  know  who  went  ia  the 
other  chairs,  hot  there  were  three  other  chaua 
that  passed  byBsaiSt.linrtiaV]aae,  aad  we 
foQowed  afWr  them  to  Leicester-fields. 

Att.  Gen.  Pray  what  becaaia  of  you  aficr 
you  had  set  down  your  fia«  ? 

Craitle.  We  were  dtsoheiyed  and  paid ;  the 
other  three  went  up  towarda  i^y  lani  of  l^ss- 
cestcr's;  but  we  were  oooiiQg  away,  aad  ia  a 
little  time  we  heard  the  aoise  of  csUiaff  chairs ! 
chairs !  again,  and  there  were  two  ^nim  did 
come  no,  Thooiaa  BiDwne*s  and  our'a;  nsy 
hml  of  Warwick  called  our  chair,  aad  we  look 
him  into  it,  and  he  bid.  ns  carry  hiaa  to  the 
Bi^nio  ia  Long-acre;  and  when  we  puae 
there  we  knocked  at  the  door,  aad  bin  bead 
was  bloody,  and  be  asked  us  if  we  bad  any 
handkerchief  to  bind  up  his  band. 

Att.  Gea.  Was  there  any  other  chairs  at  the 
door  of  the  Bagmo,  at  the  sfune  time  when  yea 
came  there? 

Crattle.  Yes,  there  waa  another  chair  thm 
at  the  door  at  the  same  time,  and  we  set  dowa 
both  together. 

Att.Gen.  Pray  whence  came  that  chair? 

Crattle,  Indeed,  I  do  not  know. 

Att.  Gen.  Who  were  the  chairmen  that  car- 
ried that  chair  ? 

Crattle.  Indeed,  my  lord  Mohmiand.my 
lord  Warwidc  were  tbe  onl|y  persons  that  I 
knew  of  all  the  company. 

Att.  Gen.  What  sort  of  gentleinan  was  the 
other,  that  went  out  of  the  other  cbahr  into  Uie 
house. 

Crattle,  He  was  a  pretty  taU  man  ;  when 
be  was  in  we  went  away ;  I  only  can  any,  I 
saw  my  lord  of  Warwick  go  into  ibe  hetise. 

Att,  Gen,  Did  you  take  any  notice  of  any 
sword  that  my  h>rd  of  Warwick  had  in  his 
hand  at  that  time  ? 

Craitle.  No ;  I  cannot  say  I  did  take  any 
notice  of  any  swoid,  oa^r  that  thare  was  a 
handkercbier  desired. 

A$t.  Gen.    Pray,  did  yon  hear  no  notscLAt 
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bN  in  tli€  il€M,  till  yoa  heard  chain  called  for 
again  f 

CtattU.  No;  1  caiiii<^  say  I  beard  any 
noiie  in  the  ileld. 

Ait.  Oen.  Did  yon  apprehend  there  wai  any 
fighting' f 

Crateie.  No,.  I  knew  ntMog  at  all  of  it ; 
hut  upon  the  adliog  of  chairs  again,  and  my 
Idd  Warwick  wmang  along,  we  took  biin  in, 
and  he  bid  lis  go  to  the  Bagnio,  and  thither  we 
went 

AU»  Qen,  My  totd,  we  hare  done  with  this 
witness. 

L,  H.  8,  My  lord  Warwick,  will  you  ask 
this  witncas  any  ^nestions  ? 

fiarl  of  W»wUk.    No,  my  k»rd. 

Ah,  Oen,  Then,  my  lord,  oor  next  witness 
is  John  Gibson ;  he  was  another  of  those  chair- 
men tliat  carried  my  lord  of  Warwick  to  the 
Bagnio  afterwards.  Pray,  will  yoa  give  my 
loroi  an  acconnt  what  yon  know;  who  you 
carried  the  SOth  and  30(h  of  October  last,  and 
whither  yon  carried  them  ?  (Who  was  sworn.) 

Gikon,  My  lord,  I  was  at  Charing-Cross 
with  my  partoer  the  99th  of  October  last,  at 
oight,  and  abont  one  or  two  o'clock  in  the  mom* 
ing  chairs' were  called  fbr  to  the  Grey-hound- 
ta?em  in  the  Strand ;  and  when  we  came  thoe, 
my  lord,  of  Warwick,  mv  lord  Mohnn,  and  Mr. 
Gooie  got  into  the  three  first  chairs,  and  we  got 
my  lera  Warwick  into  our  ohahr,  and  when  we 
had  him  there,  we  were  bid  to  go  towards 
Leicester^fields,  as  I  apprehended,  for  thither 
the  chairs  that  wont  firat  waste  kro  ;  and  in- 
deed jny  lord  Mohnn  and  my  lord  Warwick  did 
call  to  slop  at  the  end  of  St.  Martin's-lane,  and 
asked  Mr.  Coote  whither  he  was  going  ?  and 
lie  said,  he  was  gomg  to  make  an  end  of  the 
business ;  and  they  said  it  shonld  not  be  to- 
night; bot  presently  after  three  other  chairs 
coming  alonn^,  and  paasiag  before  ns,  the  chair 
that  captain  Coole  was  in  was  bid  to  go  on,  and 
we  were  ordered  to  follow,  which  was  done  ac- 
cordingly ;  just  at  the  turning  of  Green-street 
weaet  down  our  thteechairs ;  and,  I  think,  jnst 
about  the  turning  of  Green«streetend  westaid 
tiU:  there  came  another  chair  again ;  and  we 
•nd  the  other  chair,  upon  my  lord  Warwick's 
oomiaap  into  as,  went  away  nrom  thence,  and 
carried  him  to  the  Bagnio  m  Long  Acre. 

AH,  Oei^.  You  talk  of  another  chair ;  pray, 
whoae  chair  was  that  ? 

GUttm*  There  was  anotfier  diair  that  was 
got  there  just  before  ns  3  but  indeed  I  do  not 
Know  whose  it  was,  nor  indeed  can  I  say  who 
it  was  that  was  in  it ;  but  this  I  am  sure,  we 
wevt-tolhe  same  place ;  and  (we  met  and  lit 
just  at  thesame  time;  and  my  lord  of  Warwick 
ndced  for  a  handkerchief  to  nind  np  bin  hand, 
which  was  bkiody ;  which  was  given  him. 

Ait.  Otm.  Did  yon  not  know  who  was  in 
Iheother  chair  at  tbat  time  ? 

Gi&fon.  No,  indeed,  I  did  not  know,  I  will 
nssomyou. 

Ait.  Oen.  Pkay  did  yon  not  know  where 
^thalolber  chair  took  the  other  gentleman  up  P 

.Qibwr^  N0,  iodecdy  sir,  1  did  not. 


Att.  Gen.  Pray,  what  time  of  the  night 
was  it  P 

Gikon.  It  was  between  one  and  two  in  the 
morning. 

Att,  Gen.  You  talk  of  his  hand  beii^  hurt, 
and  that  he  called  for  a  handkerchief:  IMd  you 
see  hw  hand  bleed  ;  and  pray,  in  what  nature  , 
was  bis  wound  P 

G^toff,  My  lord,  all  I  can  say  is,  there  waa 
Uood,  and  he  wanted  a  bandkerdiief,  and  had 
one,  for  he  said  bis  hand  was  hurt ;  but  in 
truth  I  did  not  take  any  notice  what  that  hurl 
was,  I  did  not  seeit ;  it  my  partner  took  notioe 
of  it,  so ;  but  else  I  can  say  nothing  to  it ;  but 
the  handkerchief  waa  afterward!"  uked  again, 
and  could  not  be  had. 

L.  H,  S.  Would  my  lord  of  Warwick  ask 
this  witness  any  questions  P 
Garl  df  Warwick.  No,  my  lord. 
Att.  Gen.  Then,  my  lord,  onrneztwitnessea 
are  Robert  Applegate  and  Peter  Catro,  who  will 
gi?eyonr  Iwdship  an  account  who  they  canned 
at  this  lime. 
L.H.S.   Whom  do  you  call  first  P 
Alt.  Gen.   Robert  Applegate.    (Who  waa 
swom.^ 

L.  H.  S.  What  questions  do  yoa  ask  him» 
Mr.  Attorney  ? 

Att.  Gen,  I  desire  that  he  would  acquaint 
your  knrdship,  what  he  knows  of  what  passed 
at  the  Oreynound-taTem  in  the  Strand,  the 
89th  of  October  last,  whom  he  carried,  and 
whither  he  carried  them  P 

Appf^ttte.  My  lord,  about  one  or  two  in  the 
mormng,  a  Sunday,  the  39th  or  SOth  of  Octo- 
ber last,  1  was  going  home  with  my  partner 
and  my  chair,  and  I  beard  them  calling  at  the 
Greyhound  ta? em  in  the  Strand,  Mr.  I^ket's, 
for  ooachea  and  chairs ;  there  was  no  coach  to 
be  bad  that  could  be  heard  of;  but  comitig  up 
to  the  door,  they  said  they  wanted  six  chairs ; 
and  when  we  were  there  at  the  door,  there  came 
out  first  my  lord  Warwick,  capt  Coote,  and  my 
lord  Mohnn ;  capt.  Cootegot  into  the  first  chair, 
and  what  directions  he  ga?e  them  I  cannot  tell ; 
my  lord  of  Warwick  got  into  the  next ;  and  into 
ours,  which  was  the  third,  my  lord  Mohun 
came  in,  and  bid  us  take  him  up  and  carry  him 
towards  Westminster,  and  he  ordered  us  to  fol- 
low the  chairs  before :  just  as  they  turned  at 
St.  Martm's-lane,  my  lord  Mohnn  called  out 
and  desired  to  stop,  and  at  the  Cross  Keys 
ta?em  back-door  all  the  three  chairs  came  up 
together ;   and  then  my  lord  of  Warwick  and 
capt.  Coote  and  my  lord  Mohnn  talked  toge- 
ther ;  and  I  could  hear  my  lord  Mohun  and 
my  hMfd  of  Warwick  desire  capt.  Coote  to  de- 
Arit,  and  put  it  by  till  another  day  ;  what  it 
was,  indeed  I  csinnot  tell :  bot  while  they  were 
talking  there,  three  chairs  more  came  un  on 
the  other  side  of  the  way ;  >  and  capt  Cfopte 
would  needs  go  forward,  and  my  lord  Mohun 
and  my  lord  of  Warwick  went  with  him  ;  and 
so. they  were  aU  set  down  at  the.  lower  end  of 
Leicester- fields,  at  Green-street  end.    But  in 
truth  I  did  not  see  where  the  otUer  three  chairs 
set  down  those. tfiey  canied. 
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ieldt,  ttd  tbeM  1 M  «se  oqr 
wHhia  dbe  nib,  who  bid  ot  pat  orer  ear  cbeir 
imetliefleyi;  birt  welildliiiB,ifile4ii,we 
cmU  Bolgelitofer  ageie;  aad  tove  wort 
witlioorebMrle  Che  comer  of  the  Mcb;  end 
when  we  omm  tlMm,  them  cvne  em  captain 
Pkeneh,  wlio  bid  HI  epen  ov  chev,  and  let  Um 
ie^fbrbedidbeliefehewaledeedaMUif  end 
npontbet  we  did  take  hiMiB,end  beibid  Mcvnr 
bun  with  ell  tbeepced  we  oonld  to  the  Begno 
hi  LoBf -Aere,  end  ny  leid  of  Werwiek  get 
iato^enother  chair  bcihiM ;  ee  wewent  to  Lev* 
Acre ;  and  wImq  we  ceme  to  Ibe  door  of  the 
Bayaio,  and  captain  French  came  eat  of  the 
cbeir,  he  was  oe  weak  that  he  fiail  down 
apen  hip  knece ;  and  when  he  cane  oat,  I 
awed  who  shoald  pay  m^  and  dieirgd  to  be 
dnoheryed  ;  and  the  eerl  of  Warwick  Mid, 
Damn  ye,,  odilbr  year  money  to-nMNTOw  ;  ao 
they  both  went  in  at  the  Begnio  door  together. 

^t,  6&m,  ftay,  who  called  foribe  cbair 
finty  captain  French,  or  my  knd  of  Warwick, 
JntheMdaP 

Afiplegate,  I  cannot  tel ;  hot  when  I  bron^t 
ap  my  dbalr,  I  firat  aaw  my  krd  of  Warwick, 
and  M  wonld  have  had  me  lifted  the  chair  over 
the  rails,  and  I  told  bam  we  coold  not  get  it 
torer  again,  and  ao  went  op  to  the  upper  ^id  of 
the  flefib* 

Att.  Gtn,  If  yon  fimtspokewitb  my  lord  of 
Warwick,  why  did  yea  not  carry  ray  lord  of 
Warwick  ?  * 

Applegaie.  Indeed  I  cannot  tell ;  but  I  sop- 
pose  It  was  becanse  be  did  not  ootoe  so  soon 
cut  of  the  fields  as  captain  French,  or  did  not 
come  the  same  way. 

Att,  Gen,  Pray,  do  yea  remember  any  thine 
•that  bappenedjustattbeircartpyingcapt  iPrencn 
away  f 

AppUgate,  Before  he  went  into  the  chair,  be 
atopped,  and  would  have  palled  off  hia  doatbs, 
but  we  would  not  let  him. 

Att,  Gen.  Did  you  see  any  sword  capt 
"l^rench  bad  T 

Appiegate,  I  did  see  no  sword  that  I  can  aay ' 
directly  was  a  sirord ;  bot  capt  Fmch  had 
•ometnrag  in  his  band,  but  what  it  was  1  can- 
not tell. 

Att,  Gen,  What  was  it  Uiat  he  said  to  you, 
when  he  first  went  into  the  chaur  ? 

Applegate,  He  desired  to  be  carried  to  the 
Bagnio  \  for  be  said  he  believed  b^  was  a  dead 
man. 

Att.  Gtn,  Pray  friend,  reooOect  yourself,  if 
you  heard  him  say  any  thing  at  all  when  he 
nrst  went  into  the  c&air  at  the  Oreyhontfd 

Appiegate.  I  did  not  hear  him  msotion  any 
tblflf  at  all. 

Att.  Gen.  Pkny  what  did  yna  bear  my  lord 
of  Warwick  say  ct  Chat  time? 


ly  tbis^  stall  neither;  but  I  did 
hear  nay  lard  Mohnn  sav, 
prerail,  in  8t.   IfaitinVlana, 
Coote  to  go  heaae,  that  if  Ihey  did  g»  he  weoU 
goandeeeit 

Aii,Gem.  If  thsfdidge;  vhndidhamean 
by  thevr 

4pplegalc.  My  hud  Warwick  and 
Cooto  that  were  m  the  other  chairs)  then 
nobody  ebe  to  speak  to. 

Att.  Gttu  Waa  there  aagf  tdk  of  fightiBy  or 
fuarrellingP 

Appiagnie.  N<s  indeed,!  do  not  know  cf  any 


L.H.S.  Mjrieid  Warwkk,  will  year  hiH- 
ahipaakthie  nilmim  any  iiinniioiis  T 

Eari  of  IFarwiek.  My  knd,  I  dawn  he  may 
beaskedyWbetherldidnetendeafaae  to  pnt 
offthefOHig  into  Leioeatar^fieMs,  and  to  hare 
all  thiMB  let  akme  till  to-morrow. 

Appkgtiie.  My  lord,  l^oannot  wty  anw 
of  t&;  but  I  fid  beer  my  kHl  Mnfau  he^ 
heartily  of  captain Ceote  tofpobaam^  nnd  let 
the  boMMM  alone  till  ano&er  time;  aiid  indeed 
I  tbidc,  I  aerer  heard  a  man  beg  more  hear* 
tily  fiir  an  alma  ata  deor^  than  he  did,  that  they 
BNght  not  go  imo  the  fields  then  ;  hot  I  can- 
not saj  that  I  heard  any  thing  that  my  knd  of 
Warwick  aaid  about  it 

L,  H.  S.  Witt  yoor  lorMiip  ask  him  any 
other  qoestions  ? 

Eari  of  WwrmUk,  No,  my  toid. 

X.  H,  8.  Did  my  lord  or  Warwick  ezpresi 
any  inclination  to  go  on  ? 
•  AppU^mU.  Indmd  I  know  not  any  thing  one 
way  or  other. 

li.  Jejfretf^  My  knds,  if  I  am  not  miataken, 
he  did  Bay.tbat  he  did  not  see  any  thing  of  in- 
dtnation  in  my  lord  of  Warwiokto  go  on  :  bot 
I  deaire,  if  your  lovdsbipa  plense,  that  he  may 
be  asked  this  qnsstien,  Wbetber  ha  did 
any  thin|r  in  my  lord  of  Warwick  that 
any  indmatten  to  the  contrary  ? 

ADpkmmtt.  Ail  that  I  can  say  is,  I  heard 
my  lord  Mohnn  say,  Plray  letVgo  honaa  nnd 
lie  all  together,  and  let  na  not  off  this  hoaiDem 
toanothertim^;  batindced  I  do  not  fcnaember 
that  my  lord  of  Warwick  aaid  one  ward  of 
going  any  w^  backward  or  Ibrward. 

Att,  dm.  Prayy  vHio  did  my  ^prd  IMian 
speak  these  words  to  ? 

Applmte.  My  kird  Mohan  spoke  to  ny 
lord  of  Warwick  and  eaptam  Cootoi  both. 

X.  U,  S*  Mr.  Attoraey,  who  is  year  next 
witnemf 

Att.  Gen.  Peter  Chtro.    [Who  ww  mvera.] 

L,  H,  8.  What  do  you  ask  him,  Sirf 

Att.  Gen.  He  was  the  other  chao'-man  that 
carried  my  lurd  Mohnn;  Pray,  will yoa  give 
■sy  lords  an  account  whatyoo  know  naaaed  at 
the  time  when  ydu  cairried  my  kird'Mokaa  to 
Leicester-fieldeP 

Catro,  I  and  my  fellow  carried  my  kird 
Mohun  lirom  Hm  Qreytioond-tavem  m  the 
Strand,  till  we  came  to  the  trnwiag  nn  of  St. 
Maitui*s-lifie^  where  my  kirdJMtti  den«d 
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tbU  onv  three  chuTS  migbt  stop,  and  that  they  i 
loiffbt  go  down  to  Westminster,  and  that  nay 
lord  Warwick  and  capt.  Coote  would  g^  thither, 
and  he  woald  wait  upon  them  to  their  lodging ; 
capt.  Coote  made  anawer  again  aomething,  but 
what  I  cannot  tell,  and  bis  chair  went  on ;  and 
my  lord  Mohun  did  say,  if  they  went  forward, 
he  would  follow  them,  and  see  what  would 
come  of  it. 

'  Att.  Gen,  What  did  yon  see  happen  while 
yon  were  in  St.  Martin's-lane  ? 

Catro.  There  were  other  three  chairs  that 
went  hv  while  we  stood  at  the  Cross- Keys 
tavern-door,  and  captain  Coote's  chair  going 
forward,  we  followed  and  went  to  the  end  of 
Leicester-fields,  at  Green-street  end ;  and  there 
all  three  w^nt  out  of  their  chairs  and  walked 
up  the  pared  stones  of  the  square ;  my  lord  of 
Warwick  asked  my  lord  Monnn  if  he  had  any 
stif er,  and  'three  shilliogs  were  given  for  the 
three  chairs,  and  they  went  from  us,'  and  bid 
lis  go  abont  our  business ;  and  in  a  little  while 
after  we  heard  a  noise  from  the  upper  end  of 
the  fields,  calling  chairs,  again. 

AtL  Gen.  Did  yon  obeerve  any  thing  of 
quarrel  or  diflerence  between  t^em,  or  any 
dashing  of  swords? 

Cairo.  Indeed  I  heard  nothing  of  any  quar- 
rel, for  we  were  at  the  lower  end  of  the  square, 
at  Green -street  end ;  and  when  we  heard  them 
call  for  chairs  again,  we  went  up  towards  the 
upper  end  of  the  fields ;  and  when  we  came 
there,  we  beard  one  bid  us  bring  up  the  chair 
Of  er  the  rails. 

Jit.  Gen,  Who  was  that? 

Catro,  Indeetl,  my  lord,  I  cannot  tell,  for  I 
was  behind  the  chair,  and  could  not  see  who  it 
was ;  but  we  saying  that  we  could  not  get  it 
over  again  if  we  did,  we  went  up  to  the  upper 
end  of  the  fields,  and  there  was  capt.  French, 
1' think  it  was,  for  1  did  not  perfectly  see  biro, 
being  at  the  hind -part  of  the  chair ;  and  we 
went  on  to  the  bagnio  in  Lon<^- Acre ;  and  I  did 
see  my  lord  Warwick  come  out  of  his  chair 
at  the  bagnio  door,  for  there  they  were  set 
down. 

Att,  Gen,  You  say  you  saw  my  lord  of 
Warwick  at  the  bagmo  ooor ;  did  you  see  any 
aword  (as  my  lord  of  Warwick  bad,  or  capt. 
French? 

Cairo,  No,  I  did  not  see  any  sword  at  all  of 
either  of  them. 

Att,  Gen,  What  do  you  know  of  capt. 
French  bis  declaring  he  was  wounded  ? 

Catro.  I  think  it  was  either  when  he  went 
into  the  chair,  or  in  Newport- street  end,  he 
called  out  to  have  the  chair  opened ;  fur,  says 
he,  I  think  I  am  a  dead  roan,  and  woulil  have 
pulled  off  bis  cloaths ;  and  wlien  we  were  at 
the  bagnio  door,  we  tarried  a  pretty  while  till 
they  gM  them  up  to  let  them  in  ;  and  asking 
if  we  should  wait,  my  lord  of  Warwick  bid  us 
come  to  that  house  to-morrow  morning  for  our 
money  ;  and  they  went  in  together  into  the 
house,  but  t  never  heard  any  tmc  word  of 
ijiiaitel  or  diasatisfaction  passed  between  them. 

'AH.  Gim.  This  witnen  speaks  to  the  same 
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purpose  as  the  other  did ;  and  I  think  we  need, 
not  trouble  your  lordship  any  further  as  to  that. 

X.  H,  S'  Would  my  lord  of  Warwick  ask 
him  any  questions  P 

Earl  of  Warwick,  No,  my  lord. 

Att.  Gen*  Then  our  next  witness  is  one  , 
John  Palmer.    (Who  wasi  sworn.) 

Att,  Gen-,  Pray,  will  you  give  my  lords  an 
account,  who  it  was  you  did  carry  in  your  chair 
the  $9th  or  30th  of  October  last,  and  whilher 
you  carried  him  ? 

Palmer,  About  one  o'clock  in  the  morning, ' 
the  30tb  of  October,  we  were  called  to  the 
Grevhonnd    Tavern  in   the  Strand,   to   Mr.  * 
Locket's,  and  there  we  took  up  a  gentlemaov 
one  captain  French. 

Att.  Gen,  Whither  did  you  carry  him  ? 

Palmer,  He  bid  us  go  to  Leicester- fields. 

Att,  Gen.  What  dia  he  particulaHv  say  to 
yon  ? 

'  Palmer,  There  were  three  other  chaira  that 
were  just  gone  before  from  the  same  door,  and 
he  bid  us  get  before  all  those  chairs ;  and  just  as 
we  come  to  St.  Martin's-  lane  end,  we  saw  there 
were  three  other  chairs  set  down  before  us  over 
against  the  Cross  Keys  tavern  back  door. 

Att,  Gen.  Welli  what  did  you  do  then  ? 

Palmer.  So  we  went  before,  according  as  we 
were  bid,  unto  Leicester-fields,  and  i^t  the 
upper  end  of  the  fields,  by  Leicester-house,  we 
opened  the  door,  and  captain  French  came  out, 
and  he  gave  u»  a  shilling,  and  we  went  away 
about  our  business. 

Att.  Gen,  Were  there  any  more  oliairs  there 
that  went  with  yon  ? 

Palmer,  There  were  two  more  chairs  that 
set  down  two  other  gentlemen  by  Leicester- 
house,  and  we  came  away  when  we  were  paid ; 
that  is  all  I  know. 

Att,  Gen,  Did  you  see  any  other  chairs  be- 
sides your  three  when  vou  came  down  again, 
or  any  other  gentlemen  ? 

Palmer,  ne  did  see  some  gentlemen  walk- 
ing up  about  the  middle  of  the  square  when  we 
came  down,  but  we  made  what  haste  we  could 
away  home,  it  being  late  on  Sunday  morning. 

Alt,  Gen,  Did  you  observe  any  fighting 
when  you  were  in  tlie  field  ? 

Palmer,  I  did  not  hear  or  discern  any  fight- 
ing whfle  I  was  there. 

Att,  Gen,  Did  you  hear  of  any  quarrel,  or 
any  thing  between  any  of  them,  and  whom, 
before? 

Palmer,  No,  I  did  not  know  of  any  quarrel, 
or  heai*  of  any  thing  at  all,  1  do  assure  you. 

Alt.  Gen.  All  that  he  says  then,  my  lord, 
is,  That  he  carried  capt.  French  to  the  upper 
end  of  Leicester- fields,  and  there  he  left  him. 

X.  H.  S.  Would  my  lord  Warwick  ask  this 
witness  any  questions  ? 

£.  of  War,  I  desire  he  may  be  aske<l,  whe- 
ther he  knows  who  were  in  the  chairs  that 
were  in  St.  Martm*s-lane,  when  they  passed 
by? 

L,  B.  S,  You  hear  the  question,  What  say 
.  outoit? 

Palmer,  There  ti^ere  three  chalcs,  but  w)i« 
8ft 
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tbej  wm  that  were  in  tlieoi  I  camot  tell  di- 
nctly  ;  but  at  they  nid,  when  they  let  them 
down  at  Leiccsler-fieldfy  they  were  my  lord 
Warwick,  my  lord  Mohmiy  and  Mr.  Coote. 

Alt,  Gen,  Who  was  it  that  laid  so  P 

Paimer,  (Borne  of  the  other  chairmen  when  I 
oame  by. 

X.  H.  S.  Mr.  Attorney,  who  is  your  next 
witoevf 

Ait,  Gen,  We  shall  call  next  the  chairmen 
that  carried  Mr.  Dockwra  and  Mr.  James : 
Call  Jackson  the  chairman.  (Who  was  sworn.) 

Ail,  Gen.  This  man  earned  capC.  James : 
Vt%y  acquaint  my  lords,  who  you  did  take  up 
ar  tK)cket's  in  the  Strand  on  the  SlHh  or  30tb 
of  October  last,  and  whither  yon  carried  him  T 

Jackion,  1  carried  capt.  James  from  Locket's 
m  the  Strand  into  Leicester- fields. 

Ate.  Gen,  How  many  chairs  were  yon  that 
wtnt? 

Jackson.  Tliere  were  two  more  that  went 
when  I  went ;  there  were  six  in  all  that  took 
ii|»  gentlemen  there,  and  we  were  the  Ust  but 
mie. 

Att.  Gen.  Can  you  tell  who  were  in  the 
'  other  three  first  chairs  ? 

Jackson,  I  do  not  know  who  were  in  the 
other  chairs,  hot  I  heard  my  lord  Mohnn  atihe 
door  of  the  house  desire,  that  the  business 
might  be  deferred  till  to  morrow  morning : 
there  were  six  gentlemen  at  the  door,  but  truly 
who  they  all  were  I  cannot  tell. 

Au,  uen'.  Who  did  my  lord  Mohun  speak 
that  to? 

Jackwn.  Indeed  I  do  notknow  who  he  spoke 
kto. 

Att,  Gen*  What  answer  was  made  to  my 
k>rd  Mohun  P 

'Jackwn.  Truly,  there  was  no  answer  that 
I  heard,  but  we  all  went  away  soon  alfte^  that, 
and  we  were  bid  to  go  to  Leicester-fields  to  fol* 
low  the  other  chain ;  and  when  we  came  to 
the  other  end  of  Ldoester- fields,  we  set  down 
captain  James  by  the  Standard  ta?em,  and  he 
gave  us  a  shilling,  and  bid  us  go  our  ways ; 
so  we  went  our  way,  and  I  beard  nothing  af- 
terwards, but  came  away  down  the  fields,  and 
there  were  three  chairs  that  stood  at  the  bottom 
of  the  fields ;  and  we  asked  them,  what  they 
stayed  there  for  P  And  they  said,  to  fill  a  pipe 
qf  tobacco :  And  presently  afVer,  we  heard  call 
chairs  again ;  but  it  was  late,  and  it  was  Sunday 
morning,  and  my  partner  said  let  us  go  away 
home ;  and  we  did  so,  we  went  direcUy  home. 

Au.  Gen,  Did  yon  carry  nobody  back? 

Jnekson.  No,' we  carried  nobodY  back. 

Att,  Gen.  My  lord,  we  have  daae  with  this 
witness ;  bur  next  witness  is  one  Richani  Ed- 
i»-ards,  and  he  was  one  of  the  chairmen  that 
carried  Mr.  Dockwra.    (He  was  sworn.). 

An,  Gen.  Pray  will  yon  acquaint  my  lords, 
W^iether  you  carried  any  body  from  Locket^s 
the  29ih  of  October,  and  Who  it  was,  and  whi- 
ther you  curried  him  ? 

Edwards;  I  do  not  know  who  1  carried,  but 
they  were  calling  coaches  at  the  Greyhound 
taTcm  b  the  Stnud,  aud  no  coaches  looming, 


thev  <^n#nt  §or  <»li*»*^    And  WB  ME 

^brought  up. 

Att»  Gen,  When  yoa  came  then,  iHi^diii 
you  see  there  P 

Edwards,  Indeed  I  did  not  know  my  lord  of 
Warwick,  nor  my  lord  Mohan,  nor  any  oS 
them. 

Att.  Gen.  Well,  what  do  yoa  know  ?  tell 
my  lords  what  happened. 

Edwards,  When  we  were  theva^  there  went 
two  into  two  chairs  ;  and  my  lord  Mohun  saiii, 
or  another  gentleman,  I  cannot  tell  which,  that 
the  chairs  should  not  go  away,  that  they  woold 
kill  any  man  that  should  go  away ;  and  they 
went  out  of  the  chairs,  and  went  iota  tbe 
hou^e  a^in. 

Att.  Uen.  And  what  happened  after  thegr 
went  into  the  house  again  P 

Edwards.  After  they  went  out  of  the  chair* 
into  the  house  again,  as  I  was  told,  my  kNii  a€ 
Warwick,  my  KHrd  Mohun,  and  Mr.  Coola^ 
went  into  three  chairs,  and  went  away  Aona 
the  door ;  and  there  were  three  chaini  of  ua 
that  went  last  ^ 

Att,  Geo.  Whither  did  yoa  go  with  yanr 
chair  P 

Edwards.  We  went  to  the  Standard  tavem 
at  the  end  of  Leicester- fidds,  and  whea  w« 
came  to  the  tavern  door,  we  asked  him  if  wa 
should  knock  at  the  door ;  he  said  no ;   bot  h«. 

Kve  as  a  shilling,  and  bid  oa  go  about  aor 
■incss,  and  so  we  did,  for  we  went  sheer  away 
to  Charing-Cross. 

Att.  Gen.  Pray  can  yoa  tell  who  were  in 
the  other  chairs  P 

Edmards.  Truly  I  cannot  tell  any  man  that 
was  in  onr  three  ohairs,  for  I  was  the  hind- 
chairman,  and  did  not  know  any  of  them. 

Att.  Gen.  My  lord,  I  desire  to  know  what . 
he  means  by  hind-chairman  ? 

Edmards.  My  lord,  ours  was  the  last  chair 
that  went  to  Leicester-fields,  and  I  was  behind 
the  chair,  and  nerer  coukl  see  anv  of  them^  it 
being  so  ?ery  dark  after  they  took  the  chairs, 
till  we  came  to  Charinsr-Cross,  at  St  Martin's- 
Une ;  and  then  I  could  not  see  who  the  far- 
ticniar  persons  were  that  were  in  the  chairs ; 
nor  indeed,  whose  the  chairs  were  that  cani^ 
them. 

Att,  Gen.  What  hour  was  it  ? 

Edwards.  It  was  very  late,  between  one  and 
two  in  the  morning ;  it  was  past  one  before  we 
were  called  out. 

Att,  Gen,  You  sav  yon  went  to  tbe  upper 
end  of  Leicester- fields  with  two  other  chairs ; 
pray  did  you  see  any  other  chauv  afterwards, 
and  where  f 

Edwards.  We  saw  (bree  chairs  at  the  lower 
end  of  tbe  square,  as  we  came  down  by  Green* 
street  end,  and  we  asked  them,  what  they 
stayed  there  for ;  and  they  said,  to  light  a  pipe 
of  tobacco. 

Att.  Gen.  Pray,  who  had  been  cahied  in 
those  chairs,  can  you  tell  ? 

Edwards,  1  did  not  see  them,  set  down  any 
body,  and  I  cannot  tell  who  tber  carried ;  and 
as  for  the  person  that  we  carried,  I4idiiolio 
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Aidch  is  weliilb'fe  kMw  him,  nor  knofw  who 
he  was :  bot  we  went  away  as  soon  as'eter  we 

Att.  Gtn*  I  h^ve  one  qmstiou  more  to  ask 

y^VL'l    vod  say,,  (ha^  my  lord  of  Warwick  at 

'die  tamn  4oor  %id  yoa  stay,  and  tbisit  none 

should  go  away,  and  swore  he  wonld  run  any 

ttan  fhmigh  mt  shoot/)  go  away  ? 

Edwords.  ft  fi*as  my  lord  Mohun ;  hod  then 
t^  Aiat  had  jgtMie  into  the  chairs,  went  into  the 
hvdse  i^aio. 

Att.  Oen,  BM  not  von  say  that  there  was 
IMtafe  talk  of  gt\'\iig  to  Wesftninster  ? 

Edatrdi.  My  lord  fflPobun  did  ulk'of'gfofnjg^ 
to  'WMmmster,  when  they  went  into  the  chairs 
the  seoond  time ;  and  I  think  I  heard  Mr. 
Cdote  say,  he  w^oM  make  an  end  of  it  t^eo, 
and  he  would  kill  any  roan  that  would  not  go 
^brtfrnds  to  Leicester-fields. 

L.  if.  S,   My  lord  Warivick,  will  you  adc 
this  witness  any  more  qnestions  ? 
fiar!  of  Warwick.    No,  my  lord. 
X.  H,  5.  Mr.  Attorney,  have  you  any  more 
.•▼idende  to  call? 

*AH.  Gtn.  My  Ktdl,  the  nejtt  ^liece  of  ewi- 
dencethal  we  should  appW  onselves  to,  will  be 
to  what  happened  at  the  tfagnio  in  Long-acre, 
aftvrmy  lord  Warwick  and  capi.  Fredcb  came 
there:    and  the  witness  tibat  we  shall  call  is 
VrttflM,  And  be  is  a  servant  at  the  Bagnio  in 
Long-acre,  and  he  will  acquaint  your  lordships 
^ho  eame  thither  the  50tfa  of  October  last,  and 
vhat  happened  there. 
JCl  H.  8.  Wbatis  his  narnef 
^t  Otn.    Henry  Pomfret. 
X.  H.  S.    Is  he  sworn  ? 
Atif  Gen.    Yes,  my  lord. 
X.  fi.  S.  What  is  it  that  yon  ezamme  him 
4lbout?  What  questions  do  you  ask  him,  Mr. 
Attorney  P 

Att.  Gen.  Who  came  to  his  .master's  house, 
•ad  at  what  time  they  came  ? 

Pomfret.  My  lord,  on  Sunday  the  30tb  of 
Octbber  kst,  between  two  and  three  in  the 
mording,  there  came  to  my  master's  door  the 
edH  df  ff arwick,  and  knocked  at  the  door, 
and  there  was.  capt.  Frsnch  with  him  ;  tind 
#Aeil  ihet  were  let  in,  my  lord  of  Warwick 
told  me  that  capt  Frencn  was  wounded,  and 
he  himself  had  a  wound,  and  he  desired  that 
my  nuister  tnigUt  be  called  up  for  to  dress  the 
wounds;  especially,  because  capt.  French 
was  very  much  wounded ;  which  acoordioffly 
Wif  di^  m  shout  a  quarter  of  an  hour  mer 
th^  were  brooffht  in. 

Jfl.  Gen.   Did  he  desire  to  be  concealed 
#bcn  he  was  come  in  f 

X.  H.  3.    Of  whom  do  yoa  speak,  BIr. 
Attorney? 
Ati.  Gen.    Bty  lord  of  Warw  ick. 
Pomfret.  He  did  desire,  that  if  any  body 
tdked  ttit  him,  it  should  be  said  he  was  not 
tMie. 

Ait,  Oen.  Pray  in  what  condition  fid  my 
lord  of  Warwick  seem  to  be  in  at  that  time  ? 

Ptm^tt.   He  s^oAed  to  be  tery  much  ctm* 
Ottncd  at  that  time,  and  his  rijfht  hand,  m 


Vhich  he  had  his  sword,  and  which  was  drawn, 
was  very  much  bkxMly. 

Att.  Gen,  Was  thesword  bloody  that  he'had 
in  his  hand  ?  , 

Pomfrtt.  Tlie  blade  was  bloody  ;  but  whe- 
ther it  was  all  over  bloody,  I  canliottell ;  these 
was  besides  some  blood  upon  the  shell ;  it  ^as 
very  near  all  over  bloody,  as  I  remember. 

Alt.  Gen,  Pray,  friend,  consider  what  you 
swore  at  the  Coroner's  Inquest  about  the  btooi 
upon  the  sword. 

Pomfret.  Indeed  I  cannot  say  it  was 
bfoOdy  all  aldns^  the  blade ;  but  there  was 
blood  u))'on  the  well,  and  there  was  blood  upon 
the  inside ;  it  was  so,  to  the  best  of  npy  re- 
membrance. 

Att.  Gen.  What  condition  was  Mr.  Frenches 
sword  iA^ 

Pomfret.  Tie  had  a  drawn  sword  in  his  hand* 
but  I  did  not  perceive  it  had  any  bhM>d  upon  it : 
it  was  a  large  blade. 

Att.  Gen.  How  do  you  knownrbat  sort  of 
sword  Mr.  French's  was,  and  in  what  conditiok 
it  was  ? 

Pomfret.  He  desired  me  to  take  notice  qf 
it  next  morning,  and  1  did  so ;  and  there  was 
no  blood  upon  it. 

Att,  Gen.  How  came  ybo  to  be  deshed  tp 
take  notice  of  what  paased  there  about  the 
swords  ? 

.  PoirfrtL  My  lord,  there  was  three  of  thetn 
the  next  day,  and  one,  it  was  said,  was  Mr. 
Coote's,  and  another  of  them  was  my  lord  ot 
Warwick's,  which  I  do  believe  wasbloody  frons 
the  point  upwards,  very  near;  but.  t  canndt 
directly  say  but  that  was  afterwards. 

Att.  Gen.  Who  brought  in  thai  sword  thai 
you  say  was  Mr.  Coote's  ? 

Pomfret.  To  the  best  of  my  remembrance, 
cant,  llockwra  brought  it  in  ',  it  was  almost 
half  an  hour  after  my  lord  Warwick  and  capt 
French  came  into  .the  house,  when  they  cam^ 
thither. 
Att.  Gen.  They,  who  do  you  mean  ? 
Pomfret.  Captain  James  and  he. 
AtL  Gen.  Were  they  let  in  presently  ? 
Pomfrtt.  No,  My  lord  of  Warwick  Had  de« 
sired  that  tbey  might  be  private  there;  hut 
when  they  knocked  at  the  door,  my  lord  of 
Warwick  desired  to  know  who  tbey  were ;  and. 
when  it  was  understood  that  tbey  were  Mr. 
James  and  Mr.  Dockwra,  they  were  let  in  by 
my  lord's  order. 

Att.  Gen.    Pray,  which  of  all  the  four 
brought  in  any  sword  in  a  scabbard  ? 
Pontfret,  It  was  captain  Dockwra. 
Att.  Gen.  Pny,  did  they  appear  to  be  all  af 
a  party? 

Pomfrtt.  They  were  i^^lad  to  see  one  another ; 
and  thej  talked  a  pretty  while  together ;  but 
indeed  IcaDnot  say  I  beard  what  they  talked. 

Att.  Gen.  Pray,  do  you  remember  my  lor4 
of  Warwick's  sword,  *aud  what  there  was 
upon  it  ? 

Pomfret,  It  was  a  steel  sword,  water-ffih, 
and  as  near  as  1  oan  remember,  there  was  blood 
upon  it  for  the  most  part  from  the  point  upward. 
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Ati.  Gen,   And  what  did  appear  upon  Mr.  * 
Frenches  sword  ? 

Pomfrei.  There  was  water  and  dirt,  but  there 

was  do  blood  at  all. 

ML  Gen.  How  long  did  thej  sUy  there  ? 

Pom/ret,  Tliey  all  cootinned  about  half  an 

hour ;  and  then  w  ent  aw^,  all  but  Mr.  French, 

who  staid  there. 

Att,  Gen.  What  then  became  of  the  others  ? 

Pomfrct.  Mr.  James,  Mr.  Dockwra,  and  my 

lord  ot^  Warwick  went  awav ;  and  my  lord  of 

Warwick  desired  particularfy,  that  we  woald 

all  take  care  of  3Ir.  French,  for  be  wm  his 

particular  friend ;  and  Mr.  French  continued 

there  till  Sunday  about  one  of  the  dock. 

Att.  Gen.  W  as  there  any  discourse  at  thai 
lime  about  Mr.  Coole  ? 

Pom/ret.  Not  that  I  heard  of,  one  Woid. 
Att.  Gen.    Was  there  any  notice  ukcn  of 
any  quarrel  that  happened  between  any  body, 
and  who? 

Pom/ret,  No,  indeed,  I  did  not  hear  them  take 
pottce  of  any  quarrel  at  all  between  anybody. 
Att.  Gen.  Vou  say  Mr.  French,  when  he 
came  into  your  boose,  was  wounded,  and  there 
was  care  particularly  taken  of  him  because  he 
was  wounded. 

Pomfret,  Yea ;  my  lord  of  Warwick  desred 
to  take  care  of  biro. 

Att.  Gen.  Then  pray,  was  there  no  discoune 
bow  he  came  to  be  wounded  ? 

Pomfrtt.  Indeed  I  do  not  know  how  he 
came  to  be  wounded ;  nor  did  I  bear  one  word 
of  discourse  about  it ;  indeed  I  cannot  say  any 
thing  who  wounded  him. 

Att.  Gen.   Pray  will  you  recollect  yourself, 
»nd  tell  my  lords  what  sort  of  handle  had  my 
lord  of  Warwick's  sword  when  vou  saw  it. 
Pomfret.  It  had  a  steel  handle. 
Att.  Gen.   Pray,  can  you  tell  whether  the 
shell  was  open  or  close  ? 

Pomfret.  I  cannot  tell  justly ;  I  saw  it,  and 
that  was  all. 

Att.  Gen.  If  I  apprehend  yon,  you  say  my 
lord  had  a  wound  in  liis  hand. 

Pomfret.  Yes,  my  lord,  he  had  so. 
Att.  Gen.    Pray,  in  what  band  was  it  that 
he  was  wounded  ? 

Pon^ret.  To  the  best  of  my  remembrance, 
It  was  in  his  right  hand. 

Att^  Gen,  Pray,  did  there  appear  much 
blood  there? 

Pomfret.  Yes,  my  lord,  indeed  there  did. 
Sen.  Wright.  You  talk  of  Mr.  James  and 
Mr.  Dockwra's  swords ;  pray  in  what  condi- 
tion were  they  ? 

•  ^  Pomfret.  Mr.  Dockwra's  sword  was  by  his 
side,  and  not  drawn. 

Soij.  Wright.  What  did  you  obserre  of  cap- 
tain James*8  sword  ? 

Pomfrct.  Ilis  sword  was  naked,  and  he  had 
lost  his  scabbard  ;  but  how  that  came  I  cannot 
tell ;  and  there  was  dirt  on  one  side  of  the 
aword ;  aud  he  said  he  had  left  his  scabbard 
behind  him. 

.  Att.  Gen.   Was  there  any  blood  noon  his 
•word? 
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Pomfrtt.  No,  tbara  wai  BO  Uaad  ihil  1  did 
see  apon  it. 

Att.  Gen.  Pray  did  yon  wst  any  Wood  upon 
Mr.  Dockwra*a  sword  : 

Pctrfret.  No,  indeed,  I  did  not  aeo  Mr. 
Dockwra's  sword,  it  was  io  the  aoobbanl  hj  hio 


"D.  of  Leeds.  My  lords,  there  baa  I 
here  takeo  of  seferal  awards  that  tUa 
saw;  and  he  takea  so  iar  notioe  of  my  kwd  «f 
Warwick's  sword,  that  he  tells  you  what  oari 
of  bill  it  bad,  and  bow  it  #aa  bloody  Iraai  the 
point  to  the  hilt ;  I  desire  he  woald  give  yoa 
an  account  of  the  length  and  breadth  of  the 
other  men's  swords,  Mr.  French,  Mr.  JaaMS, 
and  Mr.  Dockwra's. 

JL  H.  S.  You  said  just  now,  that  you  took 
notice  of  my  lord  of  Warwick's  swora,  that  it 
waa  bloody  from  the  point  to  the  hth;  what 
sort  of  swoni  waa  itf 

Pomfret.  It  waa  a  pretty  broad  swonL 
X.  H.  S,    Did  you  take  notice  of  the  oilier 
awords,  what  breadth  or  length  they  wiere  of? 
Pomfret.  No,  my  lord,  I  did  not.  « 

Att.  Gen.  Which  waa  that  sword  that  waa 
dirty,  as  you  say  ? 

Pomfret.  That  waa  captain  Frencb'a. 
Att.  Gen.  Was  that  a  broad  sword  ornol? 
Pomfret.  No,  it  waa  not. 
Att,  Gen.   Pray,  waa  it  orer  iiighl  or  nest 
morning  that  you  saw  the  sworda? 

Pomfret,  It  was  in  the  morning  ahoat  three 
a'clock. 

Att.  Gen.  What  time  did  my  k>rd  of  War- 
wick, and  Mr.  James,  and  Mr.  Dockwm  go 
away  ? 

Pomfret.  My  lord  of  Warwick  and  they 
were  gone  aeveral  hours  before  Mr.  French ; 
and  to  the  best  of  my  reanenibranoe,  Mr. 
Jamea  broke  his  sword  upon  the  floor  after  be 
came  in. 

Att.  Gen.  Pray,  what  sworda  were  there 
in  all  that  yon  saw  there  P 

Pomfret.  There  was  capt.  Frenofa'a,  cool. 
James's,  my  lord  of  Warwick'a,  and  ooe  Blr. 
Coote's,  as  Mr.  French  said  whan  it 
brought  iu. 

L.  H.  S.   Ha? e  yon  done  with  this 
Mr.  Attorney  ? 
Att.  Gen.  Yea,  my  lord,  we  hare. 
L,  H.  S.   My  k>rd  Warwick,  wiU  yo« 
him  any  oueattons  ? 
£.  of  Warwick.  No,  my  lord. 
X.  H.  S.  Then,  Mr.  Attorney,  call  your  oat 
witness. 

Att.  Gen.  Our  next  witness  is  Thomas 
Goodall,  who  is  a  servant  at  the  Bagnio  in 
Long  Acre,  as  well  as  this  man  that  waa  last. 
(He  was  sworn.) 

X.  H.  5.  What  qnestiooi  do  yon  ask  him, 
Mr.  Attorney  ? 

Att.  Gen.  Mv  lord,  I  desire  he  woald  ac- 
quaint your  lordships,  what  time  it  was  niT 
lord  of  Warwick  and  capL  Froich  cane  to  hia 
inaster's  house  ? 

GoodaU.  It  waa  between  one  and  two  o'dock 
in  the  mcNrning. 
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Ait»  6m.  My  knnd,  I  denre  be  would  ac- 
fluaml  your  lordships  what  he  saw  and  knows, 
that  paved  at  thai  time  ? 

Goodall.  All  that  I  caD  sayis,  that  I  did  see 
my  lord  of  Warwick's  sword  bloody,  and  it  was 
naked  in  bis  band,  and  .1  did  see  a  wound  on 
his  hand:  indeed  I  did  not  see  him  when  he 
first  oane  in,  for  he  had  been  there  a  pretty 
while  bcdfore  1  saw  him. 

Altm  Ocn.  Pray*  in  what  condition  was  my 
lord  when  you  saw  him  P 

OoodalL  He  had  his  sword  in  one  hand,  and 
it  was  bloody  at  the  blade  and  at  the  hilt;  but 
vbiAher  it  was  oloody  all  Over,  indeed  I  did 
not  take  notice  of  it,  and  so  cannot  gii;e  an  ac- 
count. 
Alt,  Gen,  Pray,  what  soft  of  sword  was  it  P 
GoodalL  Indeed  I  cannot  give  an  account 
what  sort  of  sword  it  was,  but  it  was  either 
steel  or  silrer  gilt,  as  1.  remember ;  but  1  did 
take  notice  that  there  was  blood  upon  the  hilt, 
that  is,  upott  the  shelL 

Alt,  Gen.  Was  it  an  open  shell,  or  a  close 
oneP 
•   GoodalL  I  think  it  was  a  close  one. 

Att,  Gen.  Pray,  did  my  lord  of  Warwick 
give  any  order  to  be  denied  in  the  house,  or  for 
any  concealment  there  P 

GoodalL  Indeed  I  did.  not  hear  of  any  orders 
given  for  coocealing  of  any  body  there ;  i)ut 
my  lord  walked  up  and  down  very  inuch  con* 
oerned. 

Ait,  Gen.  Did  not  Ur.  French  come  in  with 
him? 

.    OoodaU,   I -do  beUeve  he  might:  but  I  can- 
not say  I  saw  him  when  he  came  in. 

Au.  Gen.  Can  you  tell  when  Mr.  James  and 
Mr.  Dockwrm  came  in  ?  How  long  was  that 
aiWr  my  lord  of  Warwick  was  there,  and  Mr. 
FienebP 

GoodalL  To  the  best  of  my  remembrance 
and  knowJe<lg[e,  it  was  half  an  hour  aller  my 
lord  of  Warwick  and  Mr.  French  came,  that 
Mr.  James  and  Mr.  Dockwracame :  1  am  sure 
it  was  so  before  I  saw  them  in  the  house ;  but 
indeed  I  cannot  say  directly  when  they  came 
in,  or  when  thev  went  out. 

Au.  Gen.  '  Fray,  which  hand  of  my  lord  of 
Warwick  was  it  that  was  hurt,  the  right  or 
the  leflP 

QoodoU.  Indeed,  I  cannot  posilircly  say ; 
hut  I  think  it  was  tlie  right  hand. 

Att.  Gen.  You  talk  ofmy  lord  of  Warwick's 
aword;  did  you  take  any  notice  of  Mr. 
French's  sword  P 

GoodalL  No,  indeed ;  I  was  busy  about  the 
afiiurs  of  the  bouse ;  I  did  see  ray  lonl  of  War- 
wick's sword,  but  that  was  by  Ghan<^e,  and  it 
w^  bk)ody  at  the  hilt,  and  upon  tlie  blade ; 
but  whether  it  were  all  over  bloody,  indeed  1 
cannot  tell. 

Au.  Gen.  1  desire  to  ask  him,  Whether  he 
cas  tell  who  brought  in  Mr.  Coote's  sword 
tbitberP— Gcwda//.  Indeed  I  cannot 

L.  H.  S.   Mr.  Attorney-General,  have  yon 
juiy  more  qnestioDs  to  ask  btm  P 
AHU  Gim,  NOy  my  lord)  not  1.    . 


L.  H.  S.  My  k»rd  of  Warwick,  will  you  ask 
him  any  qoestons  P 

£.  of  Warwick.  No,  my  lord. 

L.  H,S.  Mr.  Attorney,  who  is  your  next 
witness  P 

AU.  Gen.  My  lord,  our  next  witness  is  Mrs. 
A.  Goodall, this  man's  wife.  [Who  was  sworn.] 

L,  H.  S.  What  questions  do  yOu  ask  this 
gentlewoman  P 

Au.  Gen,  I  denre  that  she  would  acquaint 
your  lordships,  whether  she  was  at  the  Bagnio 
m  Long-acre  when  my  lord  of  Warwick  and 
capt.  French  came  in  P 

A,  GoodulL  I  was  there  when  my  lord  of 
Warwick  came  in. 

Ati,  Gen,  Was  capt.  French  with  him  P 

A,  GoodalL  Yes,  captain  French'was  with 
him. 

Au.  Gen»  About  what  o'clock  was  it  that 
they  came  there  P 

A.  GoodalL  It  was  about  two  o'clock,  as 
near  as  I  can  remember. 

Att.  Gen,  In  what  condition  were  they 
when  they  came  in,  pray  P 

A,  Qoodali,  Mr.  French  was  very  mOcb 
wounded. 

AU,  Gen,  Pray,  how  was  my  lord  of  War- 
wick? 

A,  GoodalL  My  lord  bad  bis  sword  in  liin 
hand,  and  it  was  very  bloody,  both  at  the  kilt, 
and  u|K)n  the  blade. 

AU,  Gen.  Did  you  observe  any  wound  that 
my  lord  had  P 

A,  Goodall.  I  think,  to  the  best  of  my  re- 
membrance, my  lord  had  his  hand  wrapped 
\i\}  in  a  handkerchief,  which  was  bloody ;  bu« 
I  was  busy  up  and  down  in  the  house,  and  I 
cannot  so  well  tHl  what  hand  it  was ;  I  was 
indeed  up  and  down  there  while  they  were 
there. 

Au.  Gen,  Do  you  know  of  any  orders  that 
were  given  by  my  kird  of  Warwick  to  be  con- 
cealed while  lib  was  there  P 

A,  GoodalL  lie  did  desire  the  door  miffht 
not  be  opeiied  tu  any  body  that  asked  for  bim, 
and  that  it  might  not  be  said  that  he  was  there  ; 
and  when  the  other  two  gentlemen  came  to  the 
door,  he  went  to  the  door  himself,  and  when  be 
saw  who  they  were,  be  ordered  them  to  be  let 
in.         . 

AU.  Gen,  What  was  the  occaaion  of  his 
goiog  to  the  door  himself  P 

A,  GoodalL  There  was  a  knocking  at  the 
door,  and  he  had  a  mind  to  know  who  it  was ; 
and  when  it  did  appear  it' was  Mr*  James  and 
Mr.  Dockwra,  be  himself  ordered  them  to  be 
let  in. 

Au,  Gen,  How  came  the  door  lo  be  open  to 
them  P 

A.  Goodall.  Indeed  I  think  he  opened  it 
himself. 

Au.  Gen,    How  long  was  that  after  be  and 
capt.  French  came  in  P 
A.  Goodall.  It  was  about  balf«n  hour. 
Au.  Gen.    When  they  first  came  in,  what 
posture  were  tbey  in  P  'Had  they  any  sworda 

m  their  baiida? 
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JLOcodatt.  I  did  not  iKMBtiiwIj  take  notice, 
whether  they  had  any  swords  in  their  bands, 
nor  what  they  had  when  thegr  oame  in. 

An.  Gen..  What  heeame  dS  them  after- 
wards? 

A.  GnodaU.  My  lordof  Wannck,lfr.Jnnies, 
»nd  Mr.  Dockwra,  went  away  within  a  Utile 
whik^  and  my  lord  of  Wanrkk  ordered  parti- 
cnlar  care  to  be  taJcen  of  Mr.  Fivnob,  as  his 
fiiendy  and  he  was  put  te  bed  after  his  wonods 
wieee  dressed ;  hot  I  cannot  tell  what  after- 
wards became  of  my  lord  Warwick,  and  the 
other  gentlemeo. 

Att>  Gen.  I  think  yon  were  ssying,  that  my 
lord  of  Warwick  was  wounded  m  the  hand  ; 
which  hand  was  it? 

A'  GoodaU,  I  cannot  positively  say,  whether 
it  was  the  right  or  the  leh. 

If.  H,  8.  Will  yon  who  are  of  the  kwg's 
connsel,  ask  this  witness  any  further  questions? 
Ati.  Gen.  No,  my  k>rd,  we  shall  aak  her  no 
other  questions. 
£.  or  Warwick.  No,  my  lord,  nor  I. 
Ait.  Gen.  Then  our  next  witness  b  Hennr 
Amy,  who  is  a  siufpseo,  and  Utcs  at  the  Bagnio 
in  Loug*acre ;   and  he  will  gi¥e  your  lordship 
an  aoconnt  what  passed  within  his  kdowledge 
at  this  time  witbm  bis  house,  and  who  came 
thither  wonnded,  and  what  particuhur  care  was 
ofdf red  In  be  taken  of  Mr.  French,  and  by 
whom. 

(Mr.  Amy  was  sworn.) 

Ait.  Geu.  'I  desire  you  will  give  an  account 
to  sny  lords  what  happened  at  your  house  early 
■I  tM  morning,  the  SOth  of  October  last  ? 

Amy.  The  SOth  of  October  last,  about  two  of* 
the  clock,  I  was  knocked  up  out  of  my  bed  te 
•Heed  two  gentleman,  my  lord  Warwick  and 
captain  French,  who  Came  then  into  my  house. 

Ati.  Gem.  In  what  coudition  were  they  ?. 

Amy*  They  were  both  wounded ;  Mr.  French 
vety  much,  and  my  fcird  ef  Warwick  hi  his 
h$ad. 

Ati.  Gen,  Did  you  see  any  swords? 

Amy,  Yes;  they  had  both  swords  in  their 
hands,  and  my  km  ef  Warwick's  sword  was 
lenrUaody. 

Jm*  Gen.  Well,  Sir,  when  they  eame  into 
your  house,  what  directions  was  given  bv  my 
bdWacwMk? 

Amy,  He  garedifeotions,ifatty  body  should 
■ik  far  him,  they  sbonld  aay  he  was  not  there. 

Ati.  Gen.  Ihd  aay  body  come  and  ask  for 
himf 

Amf.  While  wo  were  taking  care  of  Mr. 
Freneh,  and  dressing  his  wound,  there  were 
Mmo  panena  came  and  knocked  at  the  door, 
and  my  tord  of  Warwick  did  order,  that  nobody 
■hoold  bo  let  in  s  hot  he  himself  went  to  the 
door,  and  when  he  found  that  it  was  Mr.  Dock- 
mm  and  Mr.  Jamea,  my  ftsrd  Warwick  oidered 
that  they  should  be  let  m. 
Att.  Gen,  Prey  tell  my  IsrdJB  what  ibliowed 
btthat? 

Amy^  AHar  wo  hadditaaid  Mr.  Frsneh -* 

Ait.  Gen.  By  the  way^  was  liitre  eny  per- 


[988 


fo 


ticular  direetioM,  and  b^  ^ho*,  totdre 
Mr.  French  ? 

Amy.   Yes,  my  lorti  Waiwiok  dlwliiii 
take  tim^  of  him  aahis  partioular  UrieDd. 

Att.  Gen.  WeU  then,  after  yon  hnd 
Mr.  Frsoeh's  wound,  whathnppqned? 
Amf^  I  dressed  aay  lord  Wm^redc's 
Att.  Gen.   I%ny,  wheeeabdntn  wan  any  lard 
of  Warwick's  wound  ? 

Amy.  it  was  near  the  tirst  joint  vf  his  fore- 
finger. 

Att.  Gen.  Prey,  hew  long  did  tliey  staj 
there? 

.dsi^.  After  Mr.  Dockwra  and  Mr.  JaaMt 
came  m,  and  my  lord's  hand  wna  dreaned,  teir 
stayed  a  littje  while,  and  they  three  west 
away. 

Att.  Gen.  What  was  said  when  they  went 
away? 

Amy,  My  lord  ef  Warwick  deaired  to  have 
mat  care  taken  of  Mr.  Freneh  ;  nndthnysnid. 
Now  let  us  go  away ;  and  they  wont  nwmy. 

Att.  Gen.  Prey,  what  time  did  tiiey  atay  ia 
your  house  ? 

Amy.  When  they  wcntaway,  t  think  it  wm 
abootkalf  an  hour  after  they  fiiat  cnnae  in. 

Att.  Gen.  Did  yon  mke  notioe  of  n*  swanl 
but  my  lord  of  Warwwk'e? 
Amy.  No,  not  then. 
Att.  Gen,  Did  yon  ^anaida? 
Atny.  Afterwards  in  the  morning,  Mr.  Freotfa 
called  for  his  sword,  and  I  looked  npoii  it. 

Att.  Gen.  Prey,  in  what  oondilion  wna  hn 
sword  ?  Was  it  bloody  ? 

Amy.  ltwaswithontMeed»onlynlittl^dirtT. 

Att.  Gen,  Pray,  did  yen  obaerro  Uwt  they 
talked  of  any  quarrel  that  had  ban  botweca 
capt.  French  and  my  k»d,  when  they  oitDe  in? 

An^,  No. 

Att.  Gen.   Did  you  ask  them  any  n 
about  it,  the  one  or  the  other  of  them  f 

Amy.  No,  I  did  not. 

Att.  Gen.  Did  you  hear  them  any,  how  they 
came  by  their  wounds?— -Jeiy.  No,  1  did  not 

Att.  Gen.  Did  you  hear  them  tnttt  of  any 
body  being  killed,  partienbirty  Mr.  Cootn  f 

Anut.  f  did  not  know  of  any  body  Mag 
killed  till  next  day. 

Att.  Gen.  Did  you  take  any  notice  Of  Jnoiee'b 
and  Dockiira's  swords  ? 

Amy.  Truly,  I  took  no  notioo  Of  any  awards 
but  my  lord  Warwick's,  while  my  lord  War^ 
wick  was  there  in  the  house ;  hot  the  next 
morning  Mr.  French  gam  mo  hia  aword,  and 
there  was  another  sword  there,  whioh  Mr. 
French  tokl  me  was  capt  Coaie'a  aword. 

Att.  Gen,  When  wta  that  ?  How  long  after 
my  tord  of  Warwick,  and  Jamea,  and  uodr- 
wre,  were  gone  away  ? 

jlaiy.  It  was  some  heure  iAer. 

Ait.  Gen.  When  did  you  hear  of  Mr.  Ceeie'i 
bdogkilied? 

jSny.  About  nine  t^^Mk  neM  inoining  I 
heard  of  Mr.  Coote*s  beh^  kiUod. 

Att.  Gen.  Whom  did yoii  h^itftort ? 

Amy.  From  Pemfim,  niy  w&MUL 

Ait.  Gen.  XM  yon  bMt  m  dlMaiidi  be^ 
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twim  my  loid  of  W«iwidc»  aqrt.  French,  Bfir. 
Jaj|0€8»  and  B)[r.  Dookwra  aboat  it? 

Amy,  No,  I  dklnot. 

A$t.  Gen,  Did  they  not  talk  how  thoae 
grounds  came  they  had ;  nor  did  not  you  aak 
wjbp  gate  them? 

Amy,  No«  I  did  ask  no  queetkm  of  either  of 
them:  andinhalfanhoar  after. they  came  in, 
my  lord  of  Warwick  and  the  other  two  gentle- 
n^n  went  aWay. 

AiL  Qau  When  they  left  French  theMt 
whal  onkra  wene  lefiabont  him  ? 

Amy.  Only  to  take  care  of  him,  my  lord  of 
Werwiokdesifedtfaat 

Att.  Gen,  What  reason  did  my  lord  gife  for 
that? 

Amy.  I  heard,  nothing  of  reason,  only  that 
he  was  his  parttcalar  friend. 

Ait,  Gen.  Did  you  hear  them  talk  any 
Ibing,  whither  the^  would  go,  when  they  went 
away? 

Amy,  I  did  hear  some  talk  abont  going  into 
the  country. 

Ait.  Gen.  Do  you  know  whither  they  went, 
when,  thmf  went  away  from  your  house  ? 

Amy.  No,  indeed  I  did  not. 

AU,  Gen.  BIy  lord,  we  hare  done  with  him. 

L,  H«  &  My  lord  Warwick,  wiU  your  lord- 
ship ask  this  witness  any  questions? 

£.  of  Wor,  I  desire  to  hare  biro  asked,  whe- 
ther I  was  not  wounded  in  the  hand. 

An^,  His  hand  was  verv  bloody,  the  hand- 
kctchief  that  was  about  it  was  wet  with  the 
blood* 

,£•  of  Wur.  I  desire  to  ask  him,  when  it  was 
that  he  saw  capt.  French's  sword  ? 

Amy,  It  was  not  before  the  morning ;  it  was 
abont  nine  o'ckick^  as  I  remember. 

M.  of  Norm.  Bctfbre  this  witness  goes'  away, 
I  desire  he  may  be  asked  one  question,  whe- 
ther he  can  tell  the  size  of  Mr.  French's  sword? 

X.  H.  S.  Here  is  a  noble  lord  that  desires  to 
know^  if  you  can  tell  about. capt.  French's 
sword,  what  sort  of  sword  it  was  ? 

Amy.  As  to  the  bhule,  it  was  a  middle-sised 
sword. 

M.  of  :A^orm.  Was  it  a  broad  blade  or  no  ? 

•Amy.  No,  my  lord,  it  was  not  a  broad  blade. 

L,  H.  S,  Mr.  Attorney,  who  is  your  next 
^tness? 

AU.  Gen,  Capt.  Loftus  Duckinfield.  (Who 
waaswom'i) 

Ait,  Gen.  This  gentleman  will  acquaint 
your  lordships  what  discourse  past  between 
tnese  gentlemen  the  next  day  ;  pray.  Sir,  ac- 
quaint my  lords  what  you  heard  about  Mr. 
Coote's  death,  and  when  and  where. 

Capt.  Duck.  £arly  in  the  morning  Twas 
told  of  this  accident. 

Att.Gen.  By  whom? 

Capt.  Duck.  One  of  the  company,  I  cannot 
te|l  who,  I  think  they  were  all  together  then, 
my  lord  of  Warwick,  capl.  James,  capt.  Dock- 
wia,  and  nobody  else. 

Att,  Gen,  What  was  their  discourse? 

Cant.  Duck.  They  said,  tbey  believed  cap- 
lain  Coote  was  kiiled. 


Att.  Gen.  Did  th«r  tell  yon  by  ^hem? 

Capt  DMcft.  By  Mr.  French,  ererybody  did' 
say  he  was  his  adTenary. 

Ait.  Gen.  What  aceount  was  given  of  the 
action  ? 

Capt.  Duek.  Theyaaid  it  was  done  in  the 
dark,  and  capt  French  was  his  advefsary: 

Att.  Gen*  Was  tpere  any  notice  taken  of 
anydnel? 

Capt.  Duck.  Yes,  there  was,  between  thess' 
two,  and  the  otnev'penona  on  bolb  sides ;   and 
it  was  said  my  lord  of  Warwick  was*  friend  to 
Mr.  Coote,  and  my  lord  Mohon. 

M^  Gen.  Who  were  on  theotherside  f 

Capt  Duck.   Mr.  Dodcwra  and  Mr.  Jame»; 

Att.  Gen.  W^stheseanydiioourBe,  whone« 
tually  iboght? 

Capt  Duck.   It  was  said,  that  cttit.  Fk«ndi 
fonght  with  out  Coote,  as  tb^  belief  ed,  and*' 
Mr.  James  with  my  lord  of  Warwick. 

Att,  Gen.  Did  yen  seemy  lord  of  W^mriek'n 
aword? 

.  CaptDiccA.  Sometime  of  the  day  I  did-; 
but  1  cannot  tell  whether  it  was  in  themenmug, 
or  no. 

Att.  Gen.  In  whal  oonditkm  was  itf  Waa4t 
bloody  or  not  ? 

Capt  Duck.  It  was  a  eteel  sword. 

Att.  Gen.  Hofw  long  didthey  stay  wkhy^wf^ 

Capt  DttcA.   About  half  an  hour. 

4tt.  Grn^  Did  they  come  pridiely  ? 

Capt  Duck.  WnwcBlawayin  a  hachiejr 
coaah  together. 

Att.  Gen.  Pirayi  what  disooorse  was  ^era^ 
abopt  oonsolting  to  go  int»  the  oooAtiy  to* 
getber? 

CantDneik.  That  night  he  diseomwd,  hot 
by  whom  I  cannot  tdl. 

Att.  Gen.    Did  my  lord  of  Werwick  talk  ef - 
going  into  the  country  f 

Capt  Duck.   Whether  the  company  talkail  * 
of  it,  or  my  lord  of  Werwick  in  partionwr,  and 
the  rest  assented  to  it,  I  cannot  well  tall. 

Att.Gen.  Whither  did  they  go  P 

Capt  Duck.  I  cannot  directly  tell. 

Att,  Gen.  What  time  of  the  day  waa  it? 

Capt.  Duck.  It  was  about  six  oifthe  c^oek. 

Att.  Gen.  Cannot  you  tell  whither  tbef 
went? 

Capt  Duck.  Capt.  James  and  capt  Doek* 
wra  Went  to  the  Ship  and  Castle  in  ComhBl 
abont  five  o'cbok  or  six,  as  near  as  1  can  ro»* 
member. 

Att,  Gen.  Can  you  tell  what  time  my  tord 
of  Warwick  went  away  ? 

Capt  Duck.  No,  I  cannot  tell  what  time  he 
went  away,  not  directly. 

Att,  Gfiii  Canyon  tell  of  any  agreement 
amongst  them,  whither  tbey  were  to  go?  ^ 

Capt.  Duck,  No,  I  cannot 

Att.  Gen.   What  discourse  or  conoem  did- 
you  observe  past  between  them,  oonoeming  * 
capt.  Coote  ? 

Capt.  Duck.  My  lord  of  Warwick  shewed 
a  great  deal  of  conoem  for  his  friend  Mr.  Coote. 

Att.  Gen,  iledyou  any  notieeof  Mr.  Coote's 
death  amoDcrst  vou  ? 
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Capt  Duck,  We  bad  notice  before  we  ivait 
away  ;  but  I  canoot  tell  whether  it  was  befofe 
my  lord  of  Warwick  was  gone. 

Ait.  Gem,  Was  it  aller  the  discoiuae  of  going 
into  the  country,  or  betbre  ? 

Capt.  Duck.  Indeed,  I  cannot  directly  say 
when  it  was. 

Au,  Gen*  Pray,  what  reason  was  there  for 
their  going  into  the  oonntry  before  he  was 
dead? 

Capt  Duck,  They  beUered  he  was  dead. 

Att.  Gen.  Cannot  you  tell  the  reason  why 
they  would  go  into  the  country  ? 

Capt.  Duck.  Noy  indeed,  I  cannot  tell  the 
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*  Ait.  Gen.  Did  voaobsenre  mv  lord  of  War- 
wick's sword  ?  n  as  there  any  blood  npon  it  ? 

Capt.  Duck.  I  cannot  say  his  sword  was 
bhwdy  at  the  point ;  the  whole  Made  and  shell 
was  iHoody,  to  the  best  of  my  remembranoe. 

Ait.  Gen.  What  sort  of  a  sword  was  it  ? 

Capt.  Duck.  It  was  a  pretty  broad  Made,  a 
hollow  bUde,  naA  a  hollow  open  shell. 

AiL  Gem.  Waa  there  any  discourae  concern- 
ing capt.  French  ? 

Capt.  Duck.  Yes,  they  thought  he  was  very 
ill  wounded. 

Ait.  Gen,  Was  there  any,  and  what  dis- 
ooorae,  who  should  give  ny  lord  of  Warwick 
his  wound' 

Capt.  Duck.  It  was  said,  they  believed  capt 
James  gave  my  lord  bis  wound. 

Att.  Gen.  rrav,  was  there  any  blood  upon 
BIr.  James's  sword,  or  was  he  wounded  f 

Capt  Duck.  I  saw  no  wound  upon  capt 
James,  that  I  know  of. 

L.H.S.  Do  you  bcKeve  that  my  lord  War- 
wick'f  sword  wss  bloodied  with  the  hurt  of  bis 
own  hi^od,  or  any  otherwise  ? 

Capt  Duck.  I  cannot  tell ;  it  waa  a  cnt 
shell,  and  the  outside  bloody  as  well  as  the  in. 

,L.  H.S.  My  kird  Warwick,  will  jfonr  lord- 
ahip  ask  this  witness  any  questions  P 

j3.  of  War.  No,  my  Toitl. 

X.  H.  S.  Mr.  Attorney,  if  yon  hare  any 
other  witness,  pray  call  then. 

Another  Witness  was  produced,  that  be- 
longed to  the  Ship  and  Castle  in  Comhill. 

Ait.  Gen,  This  man  will  give  yoo  an  ae- 
count  what  passed  at  his  house  at  that  time, 
and  between  frbom ;  pray,  will  yon  tell  ray 
lords  who  waa  at  your  house  the  SOth  of  Octo- 
ber last,  and  what  past  there  then  ? 

Witne$$.  My  lord  of  Warwick,  capt  James, 
and  capt  Dockwra;  and  when  roy  lord  of 
Warwick  came  in,  I  thought  my  lord  was  in  a 
verv  c^reat  concern,  and  called  for  pen,  ink, 
and  paper,  and  I  feared  there  was  some  quarivl 
in  hand ;  but  they  said  no,  the  quarrel  waa 
orer,and  says  my  lord  of  ^Varwick,  I  am  afraid 
poor  Coote  is  killed. 

Att.  Gen*  Did  you  observe  any  desire  to  be 
private  ? 

Witness,  No,  indeed,  I  cannot  tell  that 

Ait.  Gen.    How   long  did  they  eontinae 


Witnen.  About  six  a-dock  my  loH  of  War- 
wick, and  capt.  James,  and  capt  Dockwra^ 
and  capt.  Duckinfield  weot  away. 

Att.  Gen.  Can  yoo  tell  who  went  with  my 
lord  Warwick  ? 

Witness.  No,  indeed,  1  cannot  tell  who  weal: 
with  my  lord  Warwick ;  there  came  in  a  gea- 
tlenan  in  black,  whom  I  knew  to  be  my  lonf 
of  Warwick's  steward,  and  he  came  and  spoke 
some  words  to  my  lord  of  Warwi^,  abont  m 
onaiter  of  an  hour  after  the?  came  in,  and  thea 
they  went  away,  for  after  tnat  I  did  not  hear 
any  farther  diMourae. 

Att.  Gen.  What  became  of  Ae  rest  of  the 
company  P 

Witness.  Th^y  went  away ;  I  do  not  knour 
what  became  of  them,  nor  whither  they  weot ; 
some  of  them  went  in  and  oot  of  one  room  into 
another  several  times,  two  or  three  times,  and 
came  out  again. 

Ait.  Gen.  My  lord,  we  have  done  with  thia 
witness. 

X.  H.  S.  My  ford  Warwk^,  will  yoo  ask 
him  any  ouestioos? — B.  of  Wmr,  No,  my  foni. 

X.  H.  S.  Mr.  Attorney,  who  b  3roor  next 
witness? 

Ait.  Gen.  Mr.  Salmon,  the  snrseon,  who 
by  the  coroner's  order  searched  &k  wonnd, 
(Who  was.  sworn.) 

Att.  Gen.  Pray,  Sir,  was  yon  ordered  by 
the  coroner  to  view  the  body  or  Mr.  Coote  f 

Saim.  Yes,  I  was  ordered  by  the  coroner  to 
inspect  the  body  of  capt.  Coote,  and  to  give  the 
jury  an  account  of  the  nature  of  the  wounds. 

Ait.  Gem.  Vny,  opoo  the  view  of  the  body, 
what  wounds  had  he  r 

Saim.  There  waa  two  wounds ;  one  on  the 
breast  near  the  coUar  bone,  running  dowawarda 
very  deep. 

Att.  Gen.  Pray,  what  part  of  the  breast  was 
it,  and  how  deep  was  it  f 

Saim.  It  was  on  the  left  part  of  the  breast 
near  the  collar  bone,  and  it  penetrated  four  or 
five  inches. 

.    Att.  Gen.   Can  you  guess  at  what  sort  of 
sword  it  was  that  made  the  wound  ? 

Saim.  No,  indeed.  Sir,  I  cannot. 

Att.  Gen.  Was  it  a  broad  aWord,  or  a  Ihtle 
sword  ? 

*  Saim.  The  orifice  was  at)oot  the  length  of 
half  sn  inch,  and  abont  the  depth  of  five  inches. 

Att.  Gen.  Was  that  made  with  a  broad 
•word,  or  with  a  narrow  sword  ? 

Saim.  Indeed,  I  cannot  tell.  « 

Att.  Gen.  You  say  he  had  another  woond ; 
where  was  that  P 

Saim.  That  was  on  his  left  side  too,  near 
unta  the  short  ribs,  under  the  last  rib ;  which 
was  about  the  length  of  an  inch,  and  of  the 
depth  of  six  inches,  and  it  run  through  the  dia- 
phragma. 

Att.  Gen.  Did  you  take  one  of  these  wounds, 
or  both  of  tlieni  to  be  mortal  ? 

Saim.  I  did  look  upon  either  of  them  to  be 
mortal,  and  to  be  the  o^rasioii  of  his  denili. 

Att.  Gen.  Can  you  tdl,  whcfthcr  they  were 
both  made  with  one  and  the  same  sword? 
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.  Sdm.  Indeed  I  eanoot  tell  tbftt,  whether 
they  were  mide  with  one  sword,  or  two. 

itt.  Gen.   Cannot  you  tell  liow  they  np- 
penredtobe?  I  enpfiofte  you  probed  them. 
•  iSaib.  Yet,  1  probed'  them  both ;  one  was 
quite  through  the  diaphragma. 

*  Att,  Gen.  What  time  was  it  that  you  viewed 
the  body  by  the  order  of  the  coroner? 

Salm.  A  saw  the  body  at  seTon  a-dock  on 
fSundny  night. 

Att.  Gen.  If  my  lord  of  Warwick  desire  to 
ask  bim  any  questions,  he  may. 

£.  of  War.  Mv  lord,  I  desire  to  ask  him, 
Xthether  any  of  the  wounds  were  ktfge  enough 
to  be  made  by  a  sword  run  up  to  the  hilt  ? 
«   StUm*  No,  my  bird,  sure  they  were  not 

£.  of  War.  My  lord,  1  desire  to  know  of 
him,  whether  botb  these  wounds  were  giren 
befiire  or  behind  ? 

'  Salm.  I  can  only  tell  yon  the  length  and 
depth  by  Mtowinff  of  the  ]m»be ;  the  one  was 
downwards,  and  the  other  upwards. 
.  Att.  Gen,  Do  you  suppoee both  those  wounds 
were  given  when  the  person  was  standing, 
backward  or  forward  ? 

Sahni   It  is  impossible  to  tell  how  they  were 

S'ven>  becaose  or  the  varietjr  of  the  postiires  of 
e  body  in  the  divers  capacities  thereby  of  re- 
ceivittg  the  wounds. 

Att.  Gen.    Pray,  can  yon  tell  whether  they 
were  given  by  one  and  the  same  sword,  or  no  P 
.  Salm.  Indded  I  cannot  tell. 
.  Att.  Gen.   Do  you  know  any  thing  to  the 
contrary? 

>  Saint.    I  cannot  say  any  thing  for  it  or 
•gainst  it. 
.  £.  of  Kingii€n»  My  lords,  this  witness,  if  I 
apprehend  him  right,  says,  the  wound  on  his 
side  was  a  large  wound. 

Saim.  Yes,  a  very  huge  wonnd,  of  the  length 
of  about  three  quarters  of  nn  inch  at  the  orime, 
and  five  or  six  inches  deep. 

•  £.  of  Xin^ilnn.  I  desire  he  may  tell  whether 
that  wound  conld  be  given  by  any  other  than  a 
broad  sword  ? 

Saim.    I  cannot  tell  that. 

£.  ciRocAetter.  Indeed,  my  lords,  I  would 
iwve  him  asked  this,  qnestion  again ;  I  know 
not  whether  he  can  answer  it  or  no ;  but  I 
cannot  but  think  it  is  proper  to  have  some  ac- 
count of  this  matter.  In  all  enquiries  before 
the  coroner,  there  is  a  jud^pnent  to  be  made  of 
the  nature  of  the  wound,  m  order  to  form  the 
indictmeuts,  and  that  the  jury  may  know  with  • 
what  sort  of  weapon  it  was  made  ;  and  it  is  liis 
profession  as  a  surgeon  to'know  such  matters. 
'  X.  H.  S,  Mr*  Salmon,  you  hear  what  is  re- 
fiuired  of  you  by  my  noble  lords,  and  the  ob- 
servation which  IS  made.  You  are  the  suigeon 
seat  for  by  the  coroner  on  purpose  to  inspect  this 
body ;  and  when  yoa  did  so,  it  was  incumbent 
upon  you  to  consider  and  give  information,  as 
well  with  what  sort  of  instrument  the  wound 
livas  ffiven,  as  the  leo^h  and  depth  of  the 
wound,  that  the  jury  might  consider  upon  all 
the  ciiiumstanc4  of  the  occasion,  and  iSianner 
9f  the  party's  death :    and  my  lords  would 
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know,  wliether  by  the  orifices  of  the  wounds^ 
when  you  inspected  them,  you  can  itoake  a 
judgmenti  if  they  were  made  by  several 
swords,  or  the  same  sword  ? 

Saim,  I  cannot  say  that  1  saw  any  difference 
between  the  orifices,  as  to  the  nature  t)f  the  in- 
Btmment  they  were  given  with,  nor  whethet' 
they  were  made  by  one  and  the  same  sword  or 
no ;  only  the  one  orifice  was  bigger  than  the 
other ;  that  of  the  side  was  bigger  than  that  nt 
the  collar-bone. 

L.  H.  S,  Then  so  far  we  have  light  (if  T  ap* 
prehend  yon  rightly),  the  orifice  of  the  upper 
wound  waa  not  near  so  wide  as  that  or  the 
lower  $  hilt  it  seems  to  be  much,  in  one  of  your 
profession,  not  to  be  able  to  judge  whether  the 
wounds  were  given  witb  the  same  sortof  sword 
when  there  was  such  a  difierence  in  the  orificesi 

Salm.  That  below  way  a  deeper  wound  $ 
and  there  was  a  considerable  difference  between 
the  larffeness  of  one  and  the  other. 

hora  Audlej/.  My  lords,  I  desb^  be  may  tell 
your  lordships  bow  far  backward  the  wound  ia 
the  side  lay. 

Saim.  It  was  directly  on  the  left  side,  imme* 
diately  under  the  two  last  ribs,  and  past  through 
the  diaphragms. 

M.  of  Nofmanby.  Pray,  my  lords,  let  him 
point  with  his  finser  whereabouts  it  was. 

L.  H.  S.  My  lords  would .  have  you  ahevr 
them  with  your  finger,  whereaboute  it  was* 
(Which  he  did.)  * 

£.  of  Warm.  It  is  a  very  material  questiott 
for  me,  that  he  should  answer,  whether  he  did 
believe  that  one  and  the  same  sword  might  not 
give  both  wounds. 

Salm.  I  cannot  say  any  thing  of  it  one  way 
or  other ;  but  one  wound  went  much  further 
than  the  other,  because  it  was  in  a  fleshy  part ; 
and  in  such  a  ease,  the  further  the  sword  goes 
in,  it  makes  the  wonnd  larger. 

Att»  Gen.  Then  our  next  witness  is  Stephen 
Turner,  who  waa  Mr.  Coote*s  man;  and  he 
will  give  you  an  account  what  sword  hb  mas- 
ter had,  and  where  lie  found  it. 

[He  was  sworo,  a  sword  was  shewn  him.} 

T\imer,  This  was  my  master's  sword,  Mr. 
Coote's ;  and  1  never  saw  it  after  he  went  out 
in  the  momhig,  till  I  saw  it  in  the  hands  of  the 
constable,  and  afterwards  before  the  coroner. 

Att.  Gen.  What  time  did  you  hear  of  your 
master's  death  ? 

Turner.  It  was  about  nine  a-clock  neil 
morningjthat  I  heard  he  was  dead. 

Att.  Gen.  Wbei-e  was  YOur  master's  body  ? 

Turner.  It  was  in  St  irfartin's-lane. 

£arl  of  TanktroUle.  I  would  desire  he  might 
be  asked,  whether  his  master  used  his  left  hand 
or  his  right? 

Turner,  I  do  believe  be  was  a  right- banded  > 
man.    1  did  never  see  bim  fence.    It  was  on 
the  Sunday  morning  that  I  went  to  the  Ronnd<- 
house,  where  I  found  my  master  dead. 

£.  of  Warw.  I  desire  hemay  beasked,  whe* 
ther  he  has  not  observed,  a  particniar  kindnese 
and  friendship  between  his  master  and  me  f 
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Tmmer,  Yei,  my  krd ;  I  have  tevRaf  tii 
wailed  Q|Mm  my  master,  when  my  lord  aad  be 
was  tof^her,  aod  tliev  were  always  very  civil 
and  kind  one  to  aimlber ;    and  1  never  heard 
#oe  word  of  any  unkindness  between  them. 

£.  of  Warm.  Whether  be  knows  of  aay 
quarrel  that  was  between  wt  ? 

lUrner,    No,  1  never  did.^ 

£,of  ITimv.  Whether  be  did  not  use  to  lie 
at  my  bdgings  sometimes  ? 

X.  H.  S,  You  hear  my  Iprd'a  question : 
what  say  yon  ?  Did  yom*  master  use  to  lie  at 
•sylont  ot  Warwick's  hidgini 

Turner,  Yes;  very  often. 

Ati.  Gen.  Pray  call  Pomfral  again,  nnd  lei 
Mn  sen  the  swora. 

[Then  be  came  in,  and  twa  swords  were 
■hewn  hin.3 

Att,  Gen.  I  destfe  be  may  acquaint  your 
Inrdshipe  what  he  knows  of  those  two  swords, 

Fomfret  These  two  swoiUs  were  brought 
to  by  some  of  the  company  that  came  to  my 
Blaster's  house  ;  and  when  they  were  shewn  to 
caotaiii  French  in  the  mominn;  h^  owned  this 
to  oe  his,  and  the  other  to  be  Mr.  Cooie's ;  Jiod 
lie  desired  that  notice  might  be  taken,  that  his 
sword  was  dirty  but  not  bloody  ;  and  there 
was  9bm^  Uood  npon  the  other. 

Att,  Gen.  Who  brought  in  Mr.  Coote's 
Iwopd  P 

Pomfret.  Indeed  t  cannot  tell. 

AU.  Gen,  Tlien  our  last  piece  of  evidence, 
fny  lord,  will  he  that  of  Mr.  White  the 
coroner.    (Whowasjiwom.)  . 

X.  H,  S.  What  do  you  ask  liim,  Mr. 
AttomeyP 

Alt.  uen.  From  whom  iiad  he  these  swords  ? 

[The  swords  were  shewn  him.] 

White,  May  it  please  your  grace,  these 
■words  were  delivered  to  me  by  the  constable. 

Att.Oen.   My  lordti,  I  desire  he  may  be 

saked,  Whether,  upon  his  riew  of  the  body,  be 

braked  upon  the  wonnds ;  and,  whether  he  did 

'  apprehend  they  were  given  by  one  and  the 

same  sword. 

Wkite.  Ma^  it  please  your  grace,  when  I 
,lMd  sworn  my  inquest,  1  sent  for  the  surgeon 
that  waa  here  before,  and  gave  him  order  to 
probe  the  wounds,  that  the  jury  might  know 
the  nature  of  them,  in  order  to  the  drawing  up 
the  inquisition ;  and  I  did expnuAy askhim, 
whether  he  found  any  such  distinction  between 
them,  Ihit  they  were  given  by  one  and  the 
same  weapon,  or  difierent  weapons:,  he  said, 
As  he  says  now,  that  he  could  not  tell,  whe- 
ther the  wonnds  were  given  by  two  swords,  or 
by  one;   but  he  did  apprehend  there  was  a 

frei^  difference  between  them,  and  so  did  1 ; 
lit  generally  the  orifice  of  a  wound  does  ^kwe 
up*  when  the  body  is  cold :   one  of  Uie  wounds 
*  were  nearer  the  left  side  Uian  the  other ;  to 
the  best  of  my  remembrance,  it  was  almost  be- 
hind him. 

Att,  Gen,  We  have  done  with  our  evidence, 
vntil  wu  hear  whnt  my  lord  of  Warwick  says 

to  it,  y:  ^ 
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L.H.S.   MylorasfW*wiflk,«iirymiadE 
thb  witness  any  qusstieas  f 

£.  of  War.  No,  my  hwd. 

X.  H.  s:  Make  ptudaaMtton  forsilsnee. 

€/.  ^f Ae  Cr.  6er|eant  at  arms^  make  pra-> 
claroation. 

Setj.  mt  Arm.  O  yes,  O  yes,  O  yas*.  His 
grace,  my  lord  high  steward  of  Bngmnd,  dssa 
strictly  diargu  and  command  all  manasr  of 
persons  here  present  to  keep  silsnM,  upon  piitt 
of  imprisonment. 

X.  H.  S.  My  hwd  of  Warwick,  tho  kiag^ 
eounssl  have  made  an  end  of  giving  eeidswca 
Ibrtheking;  saw  ia  the  piwpsr  tine  for  ymi^ 
to  enter  open  your  diibnee. 

E.eiWar.  May  ilpUaaa  y— rgiat,— d 
you  my  noble  kwds,  my  peem, 

1  stand  here  before  jour  lordship 
of  the  murder  of  Mr.  Coole,  of  which  I 
innoceBt,  tliat  I  eame  and  vohiatariiy 
dcred  myself  so  soon  aa  I  heard  yow  hwdslHpa 
might  be  at  leisnrs  to  try  ane;  and  had sosMs 
done  it,  but  that  the  king  was  imt  thsn  haM» 
nor  your  hwlships  sitting,  and  had  no  mui4  la 
undergo  a  long  oonfinemont;  and  saw  I 
tbmk  I  migfat  well  submit  it  to  your  hMPdships* 
judgment,  even  on  the  evidenoe  that  has  km 
ollmd  against  me,  whether  then  hath  hasB 
any  thing  proved  of  malica  prepense,  or  my 
being  any  actor  therem,  so  aa  to  adjudge  ~ 
guilty.  And  1  think  1  may  with  hniiihii 
mission  to  your  lordships  say,  ti^at  mv  i 
oeooe  appeareth  even  from  several  of  the  wi^ 
nesses  who  havo  been  examined  against  me^ 
which  I  will  not  trouble  your  lorduiips  to  re- 
peat, bnt  submit  to  your  memory  and  ohserva> 
tion. 

Bnt,  my  lords,  tlie  safelj  of  my  life  doss 
not  so  much  concern  mo  m  this  case«  as  tha 
vindicatwn  of  my  honour  and  reputation  from 
the  finlse  lefledions  to  which  the  pnisaeotor  haa 
endeavoured  to  eatpoee  me ;  and  I  shall  there* 
fyre  beff  your  lordships*  patieaee  to  give  a  lair 
and  full  aoeount  of  this  nmtter :  in  which  the 
duty  I  owe  to'  your  lordships,  and  to  justioe  te 
f^eiiera],  and  the  right  I  owe  to  my  own  cause 
in  particolar,  do  so  oblige  me,  that  I  will  not  in 
the  least  prevarioate,  nehher  will  I  conceal  ur 
deny  aay  thing  that  ie  true. 

My  kMth,  1  must  conlem  I  was  there  wbes 
this  unfortunate  accklent  happened,  whicb 
must  be  a  great  misfortune  in  any  caaa,  bat 
was  more  so  to  me  in  this,  because  Mr.  Coola 
was  mv  particular  friend ;  and  I  did  all  I  oould 
to  hinaer  it,  as  your  lordships  may  absarie  hv 
the  whole  proceedmgs. 

It  was  on  the  Saturday  n^t  when  iny  lord 
Mohun  and  I,  and  several  other  gentfemei^ 
met  at  LockeCs,  where  the  same  company 
used  ofkn  to  meet ;  and  in  some  time  after  ow» 
vera!  of  us  had  been  there,  Mr.  Coote  came 
unexpectedly,  and  for  some  time  he  and  we 
were  very  friendly,  and  in  good  humour,  as  we 
used  to  be  with  each  other :  but  then  there 
happened  some  reflecting  cxnresnons  from 
Mr.  Coote  to  Mr.  French,  who  thereupon  called 
for  tlie  nckoaiogi  and  it  being  paidt  we  Ml 
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^iMfip^  fOOiDi  and  I  proptwd  to  Mod  tliTee 
4Mlllei  of  wine  to  my  ow«  ndging,  aimI  tocarrv 
him  thitlwr  to  preftnl  the  ouarret  Bui  while 
the  C0B|Nny  ttopped  to  call  Ibr  a  glasa  of  ale 
«t  the  bar  beloiTy  Mr.  Coote  {whoae  unfortunate 
huaaour  waa  aoaMtimea  to  be  quarrelaome)  did 
«gain  pro? ofce  Mr.  Fnmch  to  such  degree,  that 
they  there  drew  their  swords ;  but  we  then  pre- 
■  vented  them  of  deiog  any  mischief:  then  Mr. 
Coote  BtjU  ittsistiBg  to  ooarrel  farther  with  Mr. 
French,  my  lonf  Monnn  and  I  proposed  to 
send  for  the  ffuards  to  prevent  them :  but  they 
luid  got  chairs  to  go  towards  Leicsster-fieMs ; 
And  my  lord  Mohnnand  I,  as  friends  to  Mr. 
Coote,  and  intending  to  prevent  any  hurt  to 
htm,  did  follow  him  m  two  other  cmurs;  and 
as  he  was  going  np  8t.  Mariin*s-lane,  stopped 
htm,  and  I  extrsmeljr  there  pressed  him  to  re- 
turn and  be  Irieads  with  Mr.  French,  or  at  least 
^efier  it,  ibr.that  the  night  was  ^ery  dark  and  wet; 
JHid.  while  we  were  so  perraadinff  of  him,  Mr. 
French  in  one  chav,  and  Mr.  James  and  Mr. 
Deckwia  in  two  other  chairspast  by  us,  (which 
ireneased  to  be  them)  on  which  Mr.  Coote 
maae  his  chairmen  take  him  up  again,  and  be- 
cause the  chairmen  would  not  follow  Mr. 
French  faster,  threatened  to  pride  him  behind ; 
and  when  we  wees  gone  to  Green-street,  and 
got  out  of  our  chairs,  Mr.  Coote  offered  half  a 
f^nea  to  he  changed  to  pay  for  all  our  three 
ohairs,  but  they  not  having  change,  he  desired 
h»rd  Mohnn  'to  pay  the  three  shillings,  which 
he  dki.  And  in  a  few  minutes  after,  Mr.  Coote 
and  BIr.  French  engaged  in  the  Mds,  whither 
I  went  for  the  assistanee  and  in  defence  of  Mr. 
Coote,  and  received  a  very  iU  wound  in  my 

a'  ^ht  band ;  and  there  this  (ktal  accident  befei 
r.  Coote  from  Mr.  French,  whom  Mr.  Coote 
had  dangerously  wounded,  aiid  1  mn^  account 
it  a  great  unhappiness  to  us  all  who  wt*re  there : 
ho^so  fiur  was  I  from  enoooraging  of  it,  that  I 
will  prove  to  your  lordships  that  I  did  my  ut- 
Bsoat  endeavours  to  prevent  it ;  so  far  from  any 
design  upon  him,  tftiat  I  exposed  my  own  lim 
40  save  his  $  so  far  from  prepense  malice,  that 
I  win,  by  many  witnesses  of  good  quality  and 
credit,  proVe  to  your  lordships  a  constant,  good 
and  uninterrupted  friendship,  from  the  first  of 
our  acqoaiDtonce  to  the  time  of  his  death; 
which  will  appear  hy  many  instances  of  my 
frequent  coromny  and  correspondence  wm 
him,  ofWn  leomng  him  money,  and  paying  his 
wwhonihga ;  and  about  two  months  before  his 
death  lent  him  an  hundred  guineas  towards 
iumng  him  an  ensign's  place  in  tlie  guards,, 
and  often,  and  even  two  nights  before  this,  he 
Jodsed  with  me,  and  that  very  nis^bi  I  paid  his 
reduming.  And  when  I  have  proved  these 
things,  and  answered  what  has  been  said  about 
the  sword,  and  what  other  objections  they  hav^ 
made,  I  doubt  not  but  that  I  shall  be  acquitted 
•to  this  entire  satisfaction  of  your  lordships,  and 
all  the  worid  that  hear  it. 

Before  1  go  upon  my  evidence,  I  will  crave 
leave  further  to  observe  to  your  lordships,  that 
at  the  Old  Bailey,  when  1  was  absent,  Mr. 
FcsMb,  JalBC8|aMlI>CKc^wla,4laro  baan  all 


tried  on  the  same  indictment  now  before  your 
lordships ;  and  it  was  then  opened  and  attempt* 
ed,  as  DOW  it  is,  to  prove  it  upon  me  also ;  ani 
hy  flMMt  of  them  the  same  witoeases  who  have 
now  appeared;  and  they  were  thereupon  conv 
vieted  only  of  manshughter,  which  couU  not 
have  been,  if  1  had  Men  guilty  of  oMudeik 
And  on  that  trial  it  plainly  appeared  that  Mr. 
French  waa  the  person  with  whom  he  quar* 
relied,  and  who  killed  him.  And  now  I  will 
call  my  witoesses. 

L.  Jf.  S.  Will  your  lordship  please  to  go  on 
to  call  your  witneaecs,  for  the  proof  of  what  yo« 
have  said ;  that  is  the  method,  and  then  yoa 
are  to  make  such  observations  aa  yon  pleaaa. 

£•  of  War,  My  fint  witness  is  cant.  Kee^ 
ing,  who  was-  with  me  at  Locket'a,  out  went 
away  before  capt.  Coote  or  any  of  them  camej 
and  ne  will  tell  you  I  was  witn  him  a  while* 

[Then  captain  Keeting  stood  up.] 

» 

L,  H,  8.  Capt  Keeting,  yon  are  not  iqiom 

four  oath,  because  the  law  will  not  allow  ic 
0  cases  of  this  natdre  the  witnesses  for  the 
prisoner  sre  not  to  ha  upon  oath ;  but  you  are 
to  Consider  that  you  speak  in  God's  presence^ 
who  does  require  the  truth  should  be  testified 
in  all  causes  before  courts  of  judicature ;  and 
their  lordships  do.ezpect,  that  in  what  evidence 
yon  give  here,  ybu  snould  speak  with  the  same 
regard  to  truth  as  if  you  were  upon  oath ;  yoa 
bear  to  what  it  is  my  lord  of  Warwick  desutto 
to  have  you  examined,  what  say  yqu  to  it? 

'  Capt  Keeting,  My  lord;  I  will  tell  yodr  lord* 
ship  all  the  matter  rknow  of  it,  I  met  with 
my  h)rd  of  Warwick  that  evening  at  Tom's 
Coffee-house,  and  we  continued  there  till 
about  eight  at  night  t  I  went  away  to  see  for  a 
gentleman  that  owed  me  money,  and  afler'> 
wards  I  went  to  Locket's ;  ami  while  I  wfea 
there,  the  drawer  came  up  and  tokl  me,  mgf 
knd  of  Warwick  desired  to  speak  with  me  ; 
and  when  he  came  up  into  the  room,  he  hud 
he  was  to  meet  with  my  lord  Mohun  them, 
and  capt  Coote,-  and  he  asked  me  if  I 
knew  where  capt.  French  and  capt-  Jamei 
were;  1  told  him  I  dined  wiA  capt  Coeto  at 
Shutflewortli's;  and  in  a  while  afler,  captu 
Coote  came  in,  and  about  an  hour  and  an  haNv 
1  think,  I  continued  there,  and  capt  French 
oame  in ;  .capt  Dockwra  and  we  draitk  toge^ 
ther  for  an  hour  and  an  half,  and  they  admh^, 
about  ten  o'clock,  that  my  lord  Mohnn^wasnoC 
come ;  and  I  payed  my  reckoning,  not  being 
very  weU,  anci  away  1  want  home;  Mr.  Jamea 
came  in  just  before  i  went  away ;  but  there  waa 
no  quarrelling,  nor  any  thing  like  it  before  I 
went  away. 

£.  of  War.  My  lord,  I  desire  he  may  ha 
asked.  Whether  we  did  not  usually  meet  there 
as  friends,  especially  capt  Coote  and  I  ? 

Capt  Keeting.  Captain  Coote  and  my  loni 
of  Warwick  uwd  to  be  almoat  every  day  to* 
gether  at  that  place. 

£.  of  War,  Pfty,  did  be  ever  know  or  eh* 
serve  any  dtfisrenoe  or  quarrel  between  Capti 
Cooteandmef 
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€apt.  Keeting.  No,  my  loni,  I  nev«r  mm 
Miy  thiDK  hat  the  grMtm  friendsbip  betwfeo 
my  lord  of  W«rwick  and  aptftin  Coote  that 
could  be;  I  wM  with  them,  mad  mw  them  to* 
geUier  mfanoet  every  day. 

X.  H.  S.  Have  yoo  auy  thing  focther  to  ex- 
amine tbia  witoeas  to? 

E.of  War,  No,  my  lord,  1  hare  no  other 
qiiestion-to  aafc  him. 

L..H.S.  Who  it  yoor  next  witaem,  my 
lordP 

£.  of  War,  My  ford,  I-  aajipoae  I  shall  not 
■eed  to  tnaUo  you  to  examine  the  chairmen 


IMreragaia;  your  tordahiaa  have  beard  what 
they  can  aay :  1  deare  colonel  Stanhope  may 
be  called. 

5 Who  it  aeema  itood  by  the  Chair  of  Sute, 
it  was  some  while  before  he  could  get 
round  to  come  to  the  place  where  the  witnesses 
were  to  stand.] 

£.  H.S.  While  thte  witness  gets  round,  if 
your  loidship  baa  any  other  witnen  ready  to 
stand  up,  pny  let  him  be  called. 

E.  or  War,  To  prove  the  kfaidness  between 
«apl.Cooteandme,  1  desire  c6l.  Btisset  may 
be  called.    [Who  stooil  up.] 

L,  H.  S.  What  is  it  your  lordship  asks  this 
witness,  or  calls  him  to  ? 

£.  of  War,  To  testify  what  he  knows  of 
any  kindness  -  or  unUndness  between  capt. 
Coote  and  toe ;  whether  he  lias  not  been  often 
in  oui>  oompanyif 

X.  H.  S.  Have  yon  been  often  in  company 
with  my  kird  of  Warwick  and  capt.  Coote  ? 

Col.  Biiuai.  Yes,  my  lord,  I  was  very  well 
noquainted  with  bodi  of  them  for  a  twelve- 
month past  before  this  eocident,  and  I  have 
often  been  in  their  company,  and  always  eh- 
nerved  that  them  waaafieatdealefftieiidship 
and  kindnem  between  them. 

£.of  War.  My  hud,  1  desim  he  may  tell 
any  particular  histawTe  thai  be  knows  or  can 
remember. 

Cul.  jB/wef .  I  remember  when  capt.  Coote 
had  his  commission  in  the  regiment  of  guards, 
he  was  complaining  of  the  stieightness  of  his 
eiroutnstances ;  he  was  to  pay  for  his  oodimis* 
sion  400  guineas,  and  aaid  ne  had  but  300  for 
lo  pay  tor  it ;  and  my  lord  of  Warwick  did 
then  say  to  him,  do  not  trooUe  yourself  about 
that,  or  let  not  that  disturb  you,  for  I  will  take 
care  you  shall  have  100  guineas,  and  he  said 
he  would  give  order  to  his  stewaid  to  pay  him 
ab  much  ;  and  1  waa  told  afterwards  that  he 
did  so. 

£.  of  War,  1  desire  he  may  tell,  if  he  knows 
of  any  other  particular  instancea  of  my  friend- 
ship to  Mr:  Coote  ? 

Col.  Bliuai>  Once  when  he  was  arrested 
by  his  taykir  for  I3(.  my  bird  lent  him  €ve 
g^ttineas;  and  uisd  very  frequently  to  pay  his 
reckoning  for  him.* 

£.  of  War.  1  desire  he  may  tall,  if  he  knows 
any  thing  else ;  and  whether  he  has  not  lain  at 
my  lodgings,  nnd  panieolarly  but  some  small 
time  bmn  this  aooident  happennd* 


TrM^ikiEaurltfWaniek 

OoLBiimi.  About  ten  4ays  bofoM 
happy  aceident  happened,  1  was  at  my  lond  of 
WarwMk's  lodgings,  and  wbcn  I  cane  thore  I 
found  capt.  Coote  a-draming  himself  i  undlaidK* 
ed  him  how  that  caoM  to  peas,  and  tbcy  told  ne 
they  liad  been  up  late  k^|etber,aiid«b«t  be  had 
sent  home  for  bis  man  to  dnms  himself  Ibae^ 
upon  which  i  did  obwrve  that  they  had  bmem  a 
rambling  t<^;ether  over  night;  tid  there  wn 
a  very  great  familiarity  between  thim 

£.  of  War.  Did  yoo  observe  aaj  ^vnrd 
between  us? 

Col.  Blimi.  No,  none  ataH;  I 
of  any  quarrel  between  my  hud  ef  Wi 
and  capt  Coole,  but  I  obnrved  thevn  warn  a 
particular  kiadnen  between  then ;  nod  a  great 
deal  of  friendship  I  know  my  lord  of  Warwick 
shewed  to  him,  iA  paying  of  veckonngpa  for 
him,  and  lending  him  w/mey  when  he  wamled. 

£.  of  War.  My  lord,  1  desien  In  nany  be 
asked,  whether  lie  dees  not  know  that  csft 
Coote  wu  straimed  for  money  ? 

Col.  Bliuei.  I  did  bear  capt.  GmHe  ny, 
that  he  had  nal  received  any  thing  fimi  his 
father  for  13  months,  and  his  fother  was  angry 
with  him,  and  would  not  send  him  aay  amafkr^ 
because  be  would  not  consent  to  <wt  on  the 
entail,  and  eettle  two  or  three  hundred  poomb 
upon  a  whore  he  had. 

Alt.  Gen.  Pray,  Sir,  will  you  oonaidcr  with 
yourself,  and  though  you  are  not  upon  yow 
oath/  answer  the  questions  truly,  for  you  are 
obliged  to  speak  the  troth,  tkoufpi  you  are  not 
sworn,  whenever  you  come  to  give  yoor  tesU* 
mony  in  a  court  of  judicature ;  pray,  aoqaaint 
my  noble  lords  here,  wliether  you  did  never 
hnr  my  lord  Warwick  complain  of  capL 
Coote?     • 

Col.  BlituL  No,  I  never  did  hear  hioi  com- 
pbinof  biro. 

Ait.  Gen.  Did  yon  never  bear  the  lenatwmd 
of  any  quarrel  between  them  ? 

Col.  BUnet.  No,  indeed,  I  did  never  hanr  of 
any  quarrel  between  them. 

Att.  Gen,  l>id  you  never  hear  of  any  ua* 
kindness  at  all? 

.  Col.  Bliaset.  No,  indeed,  my  lord,  not  I :  £ 
never  so  much  as  heard  of  the  least  unkiadoess 
whataoever. 

L.  H.  S.  Well  then,  my  ford,  who  da  y  oa 
call  next? 

£.  of  War.  Now  colonel  Stanhope  ta  bciv, 
I  desire  be  may  be  asked  the  same  question, 
whether  he  don  not  know  the  particular  friend- 
ahip  that  wn  between  capt.  Coote  and  iae,nnd 
what  intancn  he  can  give  of  it  ? 

L.  H.  S.  Yoo  are  to  consider.  Sir,  tboi^ 
you  aro  not  upon  yonr  oath,  you  are  in  a  great, 
court,  and  under  no  lem  strict  obligation  to  laOi' 
tify  the  truth,  and  nothing  but  the  troth  f  Yoo 
bnr  what  my  noble  Uud  asks  yoo. 

Col.  Stanhopjc.  My  lord,  I  Jiave  known  my 
lord  of  Warwick  and  capt  Coote  for  aboot  a 
twelvemonth,  and  I  did  peroeive  that  they  did 
always  profbn  a  great  kindnen  for  one  another. 

'£•  of^lfar.  I  desire  to  know  of  him,  who- 
IberhnobatrfedanypaitieQlar  fiiMKUiif  bo- 
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tween  Mfit  CooCe  and  me,  much  about  the 
time  of  this  honneaB? 

Col.  iSitmiwpe.  About  eight  or  ten  days  be- 
fine  this  utthanpy  accident,  I  went  to  watt  upon 
my  loni  of  Warwick  twice  at  bia  lodgiogs : 
Once  I  Ibund  caut  Coote  there,  one  or  them 
was  in  bed,  and  the  other  was  dressbg  of  him- 
self;  I  tfaooffht  they  wejre  veiy  goM  friends 
that  were  so  familiar,  and  I  had  good  teason  to 
.think  00,  becaose  of  that  familiarity^  Both  the 
times  that  I  was  there,  when  I  found  them  to- 
gether, was  within  eight  days  before  the  aiici- 
dent  happened. 

£.  of  War,  The  next  witness  I  shall  call  will 
be  Mr.  Disney. 

Att,  Gtfa.  But  before  coloael  Stanhope  goes, 
I  desire  to  ask  him  this  question,  whether  he 
did  net cr  bear  or  know  of  any  unkuidnesa  be- 
tween my  ford  of  Warwick  and  eapt.  Coote  ? 

Col.  Aanhnpe.  No,  indeed  I  did  not;  l4il- 
wave  thought  them  to  be  very  good  fnends. 

If.  U,  S.  Will  your  lordship  go  on  to  your 
next  witness? 

£.  of  War.  Yes,  my  ford,  there  he  is,  Mr. 
Disney;  1  desire  he  may  be  asked  what  he 
knows  of  any  expressions  of  kindness  and 
Iriendship  between  me  and  capt.  Coote. 

Mr.  Dkney.  About  the  time  that  capt.  Coote 
was  to  hate  his  commission  in  the  guards,  my 
lord  of  Warwick  reoeired  a  letter  from  him, 
wherein  he  desired  him  to  lend  him  the  100 
pfuineas,  aoeording  to  his  oiler,  for  he  bad  but 
tKK)  by  him ;  and  he  said  his  father  was  unkind 
to  him,  and  he  could*  have  no  money  from 
him,  and  he  would  be  honest  to  him,  and  pay 
it  again  as  soon  as  he  could  ;  my  lord  sent  for 
his  steward,  and  ordered  him  to  provide  100 
guineas  lor  capt.  Coote  while  I  was  there;  and 
all  the  times  that  erer  I  saw  them  together, 
which  was  very  frequemty,  there  was  the 
greatest  kindness  between  them  that  could  be ; 
and  several  times  1  have  seen  my  lord  of  War- 
wick pay  capt.  Coote's  reckoniog  for  him,  and 
lent  him  money  when  he  wanted  money. 

Att.  Gen.  1  desire  to  ask  you.  Sir,  this  ques- 
tion, though  yon  are  not  U|ion  oath,  yet  you 
are  obliged  to  speak  the  truth  in  a  court  of  jus- 
tice as  much  as  if  you  were  upon  oath  :  did 
you  not  know  or  hear  any  thing  of  a  misonder- 
ntanding  or  quarrel  about  the  time  that  this  bu- 
•inesa  happened  P 

Mr.  DUneif.  No,  indeed :  I  was  with  them 
together  but  the  day  before,  and  frequently,  and 
1  near!  nothing  of  uny  uokindness  between 
them  in  my  life,  nor  oe%'er  knew  of  any  quarrel 
between  them,  or  any  reason  for.  it. 

X.  Jf.  S.    My  lord,  who  is  it  yon  call  next  ? 

E.  of  War.  CJolonel  Whiteman.  (Who  stood 

for? 

E.'of  TTor.  It  is  to  the  same  efiect,  to  ac- 
quaint your  lordships  with  what  he  knows  of 
the  conversation  between  captain  Coote  and 
me. 

Col.  WkUeman.  Mv  lord,  I  know  my  lord  of 
Warwick  and  capt.  diieie  weiecooota^tcom- 
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pnaioiis  together*;  they  dined  together  almost 
every  day  for  half  a  year's  time  almost;  aOtf 
as  to  this  tiipe,  when  this  business  had  happen- 
edf  I  went  to  my  tord  of  Warwick,  beintf  sent 
for  by  him,  and  tonnd  him  at  a  nrivate  lo^og, 
where  he  exoressed  a  great  deal  of  concern  for 
the  death  of  nis  dear  fnend  Mr.  Coote ;  and  he 
shewed  me  the  wound  he  had  received  in  his 
hand,  and  he  desired  he  might  be  private,  and 
he  told  me  he  believed  people  would  make 
worse  of  it  than  it  waa,  bccauaa  he  did  not  ap- 
pear;  'but  he  did  but  intend  to  keep  bhinseir 
out  of  the  way  till  he  could  be  tried ;  and  I 
took  what  care  I  could  toget  him  a  conveaiienor 
to  go  to  Fmnce. 

Att.  Gen.  Pray,  what  reason  did  he  give  for 
his  goingaway  P 

Col.  Whiteman.  The  king  being  at  that  time 
out  of  England,  ai^d  so  the  parliament  not  sit^ 
tinff,  he  said  he  did  not  love  confinement,  and 
had  rather  be  in  Prance  till  the  parliament 
should  meet,  and  he  mieht  have  a  fair  trial, 
which  he  thought  he  should  best  have  in  tbift 
House. 

Att.  Gen.,  But  nray.  Sir,  consider,  you  are 
bound  to  tell  trutn,  and  the  whole  truth,  in 
such  a  case  as  this :  are  you  sure  there  was  no 
ui^ndness  or  quarrel  lietween  my  lord  War** 
wick  and  capt.  Coote  about  tbia  time  ? 

Ce^\.  WhUtman.  No;  I  never  knew  of  any 
quarrel  or  unkindness  between  them  in  all  my 
life. 

L.  H»S.  My  lord,  have  you  any  more  wit- 
nessesP 

Earl  of  War.  I  have  a  great  many  witnesses 
more  to  the  same  purpose,  but  I  tbink  I  need 
not  trouble  your  lonlship  with  them ;  only  I 
would  call  a  person  that  has  been  mentioned, 
that  w  m  steward. 

L.  H.  S.  What  is  his  nameP 

Earl  of  War.  Bdmnnd  Raymond.  (Who 
stood  up.) 

L.  H.  S.  What  questions  do  you  ask  him  ? 

Earl  of  War.  I  desire  ho  may  tell  what  he 
knows  of  any  friendship  between  capt.  Coote 
and  me,  and  what  particnlar  instances  he  can 
give  of  it 

Ravmund.  My  k>rd,  I  know  that  my  lord 
tent  for  me,  and  said  cant  Cooie  had  occasion 
fbr  lOO  guineas  to  pay  mr  a  commission  in  the 
guards,  which'  he  had  not  money  to  make  up  ; 
and  I  know  that  they  were  constant  compa- 
nions every  day,  did  eat  together,  and  often  did 
li^  together,  and  I  did  provide  the  100  gnineai 
for  him  ;  and  I  always  did  obterve  that  there 
was  a  very  great  friendship  between  them. 

Eari  of  War.  My  bird,  the  next  witness  I 
shall  call  will  be  Mr.  French^  who,  I  hope, 
having  been  tried,  and  bad  bis  cinvy  allowed 
him,  will  be «  good  wilDess;  I  sbouM  be  sorry 
to  interpose,  any  thing  that  would  be  a  bin* 
drance  to  your  lordabipa'  giving  judgment  in 
this  case  preaently ;  be  ia  able  to  give  your 
brdshipa  an  aooonnt  of  the  whole  matter ;  and 
though  I  hope  I  have  no  need  of  calliog  lum  aa 
a  witness,  yet  I  hunWy  olRMr  it  toyottrlord«« 
ships. 
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L,H.8.  WfaftliaytliecoaiMdMiUiatlW 

side?' 

,  £arl  of  Wmrm  My  loidt  I  do  not  iacifll  npoo 
•t ;  I  ibiak  I  bmve  bo  Bted  of  it. 

L,  H.  S.  Your  lofdsbip  mail  jodfo  for 
yonnelf*  bow  for  it  is  tor  yoar  odfonttigt  to 
detira  that  tbis  moUor  tbouM  be  deboled. 

Earlof  ITor.  IdoootdoiiretottkoiipyoQr 
lordibips'  time,  tboagb  I  un  very  wdl  ad- 
vised,  tMi  be  is  a  ffood  wtftatas  in  law. 

Earl  of  E«cA.  fafprebendcd  it  tbedoly  of 
tbe  king's  ooiinsel  to  make  ol^eolioQ  agaiiMt 
any  witneia  Uiat  sbould  be  pmdueed  by  the 
prisoner ;  I  am  loib  to  gi? e  year  ktrdohips  any 
unnecessary  trouble,  yet  I  own,  tbat  I  am  not 
satisfied  thai  a  witness  abonld  be  offered  and 
rejected,  tboogh  tbe  objection  be  not  made  and 
•rgosd,  by  my  k>rd  the  prisoner  at  tbe  bar  r  if 
a  witness  be  offered,  and  thev  tbink  ibey  bare 
«n  objection  against  him,  if  taey  do  insist  upon 
it,  it  will  occasion  a  debate,  and  then  we  must 
aciloum  into  the  Hooee  of  Lords* 

X.  U»S*  it  is  not  insisted  upon  by  my  lord, 
as  I  apprehend.  BIy  lord  of  Warwick,  bare 
yon  any  other  witness  yon  wonid  bare  called  ? 

Barl  of  War.  I  desire  to  ask  Mrs.  Amy  a 
^neslioa  or  two.    (Then  she  stood  up.) 

L.  ii,  S,  What  does  your  lordship  ask  ber  ? 

Barl  of  Ifer.  Wiial  she  reroeiiibers  passed 
at  her  bouse  aboot  my  sword,  or  any  tiling. 

Mrs.  ^siy.  My  lord,  when  I  came  into  tbe 
room  where  my  lord  of  ^Varwick  and  capt^ 
French  were,  in  onr  bonse,  I  stood  by  cant. 
French  while  his  wounds  was  dresiung,  and  1 
saw  my  lord  of  Warwick's  sword,  and  looked 
upon  it,  and  the  hilt  and  all  the  shell  was  full 
of  blood,  and  it  ran  down  Is  the  bottom  of  tbe 
sword  blade. 

Earl  of  War,  I  desire  slie  may  be  asked, 
how  soon  that  was  after  my  coming  in  ? 

Mrs.  Aitty.  It  was  a  quarter  of  an  hour  after 
my  loid  (^me  in. 

'£arl  of  War.  I  desire  she  may  speak  what 
aort  of  sword  it  was  at  the  hilt,  whether  it  were 
open  or  ehise? 

Mn»Amy,  Indeed,  I  cannot  say;  but  tbe 
liilt  was  full  of  blood,  the  shell  of  it,  and  il  ran 
down  to  tbe  bottom  of  the  blade. 

X.  H.  S,  Has  year  lordship  done? 

Earl  of  Wurmick.  My  lord,  I  will  only  take 
notice*  tbat  tbe  three  gentlemen  that  were  on 
the  other  side  were  tried  at  the  Old  BaQey ,  and 
found  guilty  only  of  manslaughter ;  but  now  I 
|»eing  on  his  side,  and  not  having  any  malice 
to  him,  but  always  a  great  deal  of  friendship, 
I  submit  it  to  your  lordships,  whether  I  can  be 
thought  any  wa3's  guil^  of  his  death ;  and  I 
humbly  hope  your  lordships  will  hear  my  ooun- 
ael,  if  V09  make  an^  doubt  of  that* 

X.  /f.  S.  What  is  it  your  lordship  would 
iiave  counsel  heard  to  ? 

Earl  of  Warwick.  To  tbis  case,  my  lord, 
Whether  there  being  six  persons,  three  of  a 
side,  one  is  killed,  aiM  I  being  engaged  on  the 
aide  of  him  that  was  killed,  the  thrae  on  tbe 
other  side  haTe  been  tried  for  the  death  of  that 
man ;   whether  I,  Who  was  of  Ids  sidO|  be 
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nvually  gniky  with  them  whu  wem  an  the 
other  skle,  especially,  I  rnganing  paitiQuiarty 
with  another  ef  Iho  Ihrse,  tnal  were  of  tbe 
other  sidei  IhaftipMalion  I  desire  my  nounael 
may  argue,  whether  I  be  eqaall|)r  goiity  with 
them  thai  were  en  the  ether  aide,  and  who^ 
neiwithatanding  ddkth  4mpptned  in  the 


yet  were  found  guilty  onlr  of  manalanghter  f 

Lb  Godoipkin.  Bf  y  lorns,  il  hsa  besn  moved 
bjr  my  noble  hml  at  tbe  bar,  that  hb  counsel 
anonU  be  heard  about  Mr.  Frsnnhfa  bsing  wi^ 
nam,  whether  be  sbould  be  a  witneMerno  ;  I 
think  it  would  be  much  for  the  rlsariiy  ef  the 
fbd  one  way  or  other,  if  theevidenee  ef  that 
witness oould  be  beard;  hot  whether  he  csn 
beheard,  ornot,aoeordingtolaw,  isnqneition 
thstmust  be  debated  aniongat  your  lordship^ 
after  your  kwdships  hare  heard  the  oawaael  m 
both  sides,  and  perbapa  the  opinion  ef  the 
judges  upon  their  aiguiBcnls ;  and  thersfoe  I 
think  we  must  adjourn,  to  consider  wbcthsr 
this  matter  shall  be  argued  or  no. 

X  H.  S.  What  say  you  to  this  natter.  Me. 
Attorney? 

Jii.  Geu.  My  hmla,  I  shouM  agree  with  Ihi 
motion  that  is  made,  if  there  were  any  thiaf 
insisted  upon  by  tbe  prisoocr  at  the  bnr,  thst 
would  bear  a  question  or  argumen| ;  but  my 
kHrd  of  WarwiUc  himself  ms  was cd  the  oh* 
jection,  and  so  1  tbink  there  is  no  need  for  aay 
aigument  00  our  side. 

L.  GoMpAin.  I  wouM  agrsa  with  tbe  am> 
tion  tbat  was  made  for  acyouming,  in  order  ts 
debate ;  but  I  desire  to  be  thus  understood,  if 
he  thinks  it  for  his  adrantage,  that  than  witntsi 
should  be  beard  for  him,  which  lie  knows  bm, 
whether  it  be  or  be  not;  then  I  do  nnppese 
your  lordships  will  a^youroi  to  eonaider  of  it  is 
your  own  house  amongst  youraalvea ;  it  will 
not  be  proper  to  enter  into  tne  debate  bere»  asr 
there  neither,  till  you  know  whatobientien  the 
oounsel  for  the  king  make  againat  thia  man's 
being  an  efideuce;  and  therelbre  we  would 
know,  it  is  fit  to  be  known,  whether  my  Uxdt 
wsTing,  or  not  insisting  upon  thia  man's  testi- 
mony,  be  free  and  vohmtary,  and  absolute ;  sr 
wbeuier  it  be  only  in  raspeiBi  to  the  liuuUe  il 
may  put  tbe  bonae  lo  for  tlie  debate. 

X.  H.S.  My  kml  Warwick,  son 
noUe  lords  observe  tou  have  deaindMr.  Fi 
abouki  be  examined,  and  that  your  ooonad  amy 
be  heard  to  that  pointi  whetber  he  be  by  kw  a 
witness,  or  not?  Sevml  of  my  lorda  think  it 
reasonsble,  oounsel  should  be  beard,  whether 
he  bea  witnem  or  not ;  or  at  leaat,  that  tbat 
question  should  be  considered  amongst  tbeB> 
selves,  if  insisted  upon ;  therefore. ydyr  hnd* 
ship  is  to  declare,  wnether  yoo  dp  majst  open 
it,  or  desire  to  wave  it 

Eari  of  War.  I  wheiy  enhnnit  m^sdf  te 
your  lordships ;  but  as  I  am  advised  by  asy 
counsel,  I  hope  he  is  a  good  witnaas,  imd  I  de- 
sire my  counsel  may  be  beard  lo  thai  point. 

Att.Ctn.  MykMnds,mtnithIaokmiwIedgs, 
according  to  the  method  of  law,  the  objection 
ought  to  come  of  onr  side;  forlihinkweliava 
veiy  gwd  meen  to  ofpote  t||at  gflmtemaal^ 


of  my 
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hemif  a  witness  in  this  ease,  even  upon  thM 
objection  wbich  my  lord  bas  made  himself, 
upon  ttie  emeideraiion,  that  he  hat  been  fonnd 
guilty  of  manslaiighter  for  the  death  of  this 
▼ery  person.  li  it  true,  opon  bit  prayer,  elergy 
wat  allowed  faim,  bat  the  burning  of  the  hand 
was  respited,  and  he  was  not  burnt  in  the  hand, 
and  he  is  not  pardoned ;  and  how  ikr  can  he 
be  a  witness  in  thb  case,  is  the  objection :  if  a 
man  convictol  of  felony,  that  is  within  clergY, 
prays  his  cleiig^,  and  it  is  allowed  him,  but  ne 
IS  not  burned  in  the  hand,  nor  pardoned,  we 
apprehend  be  Is  no  witness;  and  that  is  the 
objection  we  make  against  his  testimony  to 
your  lordships. 

L.  H.  S.  My  lord  of  Warwick,  you  hear 
what  is  saTd  by  way  of  oiNeclion  against  this 
man*s  beinir  a  witness.    What  say  you  to  it  ? 

Earl  of  War,  For  matter  of  law,  my  lords, 
I  am  not  capable  of  speaking  Co  it,  but  I  de- 
tire  my  counsel  may. 

£.  jfr.  S.  That  which  Mr.  Attorney  proposes 
tiy  way  of  objection  is  matter  of  fact,  and  the 
matter  of  law  does,not  arise  till  the  fact  be  set- 
tled, Which  must  (all  within  your  lordship's 
<»WD  knowlet^e,  who  produce  him  as  a  wit- 
•ess,  and 'therefore  you  must  answer  to  that 
fttet  youfielf. 

Earl  of  IFor.  I  desire  to  know  of  your  lord* 
thio9,  if  a  BMU  be  convicted  of  felony  that  is 
witnin  dergy,  and  prajrs  his  clei^y,  and  it  is 
allowed  him,  but  the  burning  of  the  hand  is  re- 
spiled,  and  there  is  a  warrant  for  his  pardon ; 
whether  he  cannot  be  a  good  witness :  that  his 
deigy  was  allowed,  and  the  burning  of  the 
hand  respited,  I  have  the  record  here  to  shew. 

L.  H.  S.  My  lords,  my  noble  lord  at  the 
bar  insittin^  upon  a  warrant  for  a  pardon,  I 
must  acquaint  you  with  something  that  hap- 
pened dttring  your  lordsbips*  sittbg  here  this 
day ;  since  1  eame  hither  a  privy  seal  was  de- 
livered to  me,  in  outer  to  rass  a  pardon  for  the 
buffning  in  tbo  band  of  Mr.  French,  for  the 
manslao^iter  fbr  which  he  was  convicted  at 
the  CNd-Bailey ;  so  fkr  I  can  acquaint  yonr 
lordsblps  at  to  matter  of  fact. 

Earl  of  War,  My  lord,  I  am  advised  by  my 
counsel,  tliat  he  is  a  good  wiiness  without  a 
pardon,  or  witliont  burning  in  the  hand. 
-  X.  H.  S.  What  say  you,  Mr.  Attsmey,  to 
the  lawf  Now  you  understand  what  the  fact 
trulvis. 

Att,  Oen.  Yet,  my  lord  $  and  1  do  appre- 
liend,  with  submission  to  yonr  lordship's  judg- 
ment, that  a  man  convicted  of  felony,  though 
he  prays  bis  clergy,  and  has  it  allowed  hira, 
but  IS  not  burnt  in  the  hand,  nor  has.  any  par- 
don, can  be  no  witness. 

L,  H*  S,  Tliat  is  the  case  upon  which  you 
are  to  lerm  yonr  objections:  here  is  a  man 
proAiced  an  a  witness,  who  has  been  convicted 
of  fUon^  within  the  benefit  of  clergy,  has 
craved  his  der^,  has  had  it  allowed,  bnt  has 
not  Iwen  burnt  m  th^band,  nor  pardoned. 

AU.  Gen.  Then,  my  lords,  with  humble  sub- 
mission, upon  the  matter  of  fact  so  stated,  I 
■Mke  tbm  ol»ieetiM»  That  he  it  no  wttnets  in 
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point  of  taw :    he  has  been  convict  e^l,  in  one 
respect,  for  the  very  offence  for  wiiieh  the  no- 
ble lord,  the  prisoner  at  the  bar,  stands  in- 
dicted :   Though  not  in  the  same  degree  as 
the  indictment   sets   it    forth,  vet  it  is  for 
the  same  fact.     Upon  this  indictment  Mr. 
French  was  indicted  at  the  sessions  at  the  Old 
Bailey,  and  there  be  was  fonnd  guilty  of  man- 
slaughter ;  upon  which  he  prayed  the  benefit  of 
bis  clergy,  wliicb  was  allowed  liiro,  bnt  he  was 
not  burnt  in  the  hand  :   thus  stands  the  case  in 
fact.    Now,  my  lords,  the  allowance  of  clergy 
of  itself,  does  not  discharge  the  party  from  the 
oflenoe,  so  far  as  to  set  nim  *  rectus  in  curia,' 
and  make  him  in  all  respects  a  person  fit  to 
hare  the  benefit  and  privileges  of  a  *  probns  et 
*  legalis  homo,'  till  he  has  passed  through  those 
methods  cf  setting  himself  right  in  the  eye  of 
the  law,  that  the  law  hath  prescribed  ;   and  in 
order  to  set  this  matter  in  its  true  light  before 
your  lordships,  it  will  be  necessary  for  me  to 
open  to  your  lordships,  as  far  as  I  can,  the  na- 
ture of  this  benefit  of  clergy,  and  what  advan- 
tage did  accrue  to  the  party,  by  having  that 
benefit  allowed  him,  and  likewise  what  benefit 
be  had  by  the  act  that  enacted  the  burning  in 
the  hand,  which  was  the  statute  of  tlie  4tn  of 
H.  7.  And  by  that  act  the  burning  in  the  hand 
was  to  be  of  no  more  effect,  but  only  to  shew 
that  he  had  hail  his  c^etfpi  allowed  liim ;  and 
that  unless  he  were  wittim  orders,  he  should 
have  it  no  more  than  once.    Before  that  act  of 
parliament,  a  person  might  have  had  the  bene- 
nt  of  clergy  several  tiroes,  bnt  that  act  limits  it 
as  to  time,  that  it  shall  be  but  once :  and  there* 
fore,  in  onler  to  the  having  of  it  known,  whe- 
tlier  a  man  once  had  his  clergy  allowed  him, 
that  did  not  produce  his  orders,  that  act  pro- 
vides there  shall  be  a  mark  set  upon  him  at  the 
time  of  the  allowance  of  this  dergy,  as  a  token 
that  it  was  allowed  him,  and  he  was  never  to 
have  it  allowed  afterwards,  bnt  even  at  that 
time  be  was  to  be  delivered  over  to  the  ordi- 
nary to  make  bis  purgation ;  but  since  that  act 
several  statutes  have  been  made  about  this  mat** 
ter.     1  shall  mention  one  that  relates  to  your 
lordships,  and  that  is  the  statute  of  Edwara  the 
6th,  woidi  indeed  does  enact.  That  in  case 
where  a  peer  is  convicted  of  felony  within  the 
benefit  of^  clergy,  he  shall  be  discharged  with- 
out being  burnt  in  the  hand ;  but  then  and  thus 
the  law  stood  till  the  statute  of  18  Eliz.  cap.  7, 
by  which  it  is  enacted,  That  after  the  burning 
in  the  hand  the  prisoner  shall  be  delivered  to 
the  ordinary,  hut  he  shall  be  discbaived ;   by 
virtue  of  which  act,  afler  bnrninff  in  the  bandf^ 
the  prisoner  hath  ^ade  full  satisfaction  to  the 
law,  w^iibout  that  sort  of  purgation  which  was 
before  requisite  to  be  made ;  but  till  he  be*  burnt 
in  the  hand,  or  has  his  pardon,  he  is  not  to  be 
discharged  ;   it  may  be,  he  may  be  bailed  out 
by  the  judge,  in  order  to  get  a  pardon ;  but  still 
he  remains  in  statu  qiio^  as  to  his  being  a  wit- 
ness, or  any  thing  of  that  nature ;  bis  credit  it 
ffone  till  it  be  restored  by  the  king'^  pardon,  or 
bis  undergoing  the  punishment  that  I  he  law 
requires ;  ana  no  man  would  say,  thnt  uhcre 
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one  lies  aader  a  coovielioB  of  fttey  mdM- 
chai^ced  by  burning  in  the  Uaod,  or  pnrdoo, 
thai  ue  can  be  a  witness ;  he  renaint  joit  aa 
lie  was  before,  the  conriction  reokaina  opon  bim, 
H'bich  disabletl  bira  to  be  a  witness ;  and  tbal 
ue  submit  to  your  kinbhips  as  the  case  of  this 
person,  captain  French. 

Sol*  Gen,  My  lords,  if  vour  lonbhips  please 
to  spare  roe  one  word  ot!  the  same^de :  snre  at 
commtm  law  there  would  be  no  difficullv  at  all, 
that  a  person  convicted  of  felony  witnin  the 
benefit  ofclerg^i  unpardoned  and  undischargedy 
^uld  be  no  witness ;  and  sinoe  those  several 
statutes  tliat  have  been  mentioned  by  Mr.  At- 
torney, unless  there  be  an  actual  burning  in  the 
hand,  or  a  pardon  for  that  burning  in  the  hand : 
sure  it  cannot  be  pretended,  that  one  convicted 
of  felony  can  be  admitted  as  a  witness.  Itmf 
lord  of  ^Warwick  does  insist  upon  his  eviJence 
as  matter  of  right,  we,  ibr  the  king,  do  insist 
upon  it,  that  there  is  no  right  at  all  in  the  case ; 
for  French  must  be  taken  to  be  one  convicted 
of  fejonjT,  and  not  discharged  without  either 
bummg  in  the  hand,  or  fiardon ;  and  then  we 
are  snre  it  cannot  be  pretended  in  law,  thai  be 
can  be  a  witness. 

L.  H.  S.  BIy  lords,  the  king's  connsel  have 
stated  their  objection,  what  is  yonr  plessure  to 
have  done  in  it? 

Earl  of  Riven,  1  suppose,  my  lords,  that  it 
will  be  necessary  to  hear  what  answer  my  lord 
of  Wartvick  gives  to  this  objection. 

X.  H.S.  Is  it  your  lordships'  pleasure,  then, 
that  the  counsel  assigned  for  my  lord  Warwick 
be  heard  what  they  have  to  say  to  this  matter  ? 

Lords.  Ay,  ay,  ay. 

FTIien  sir  Thomas  POwvs  came  to  the  bar, 
ana  stood  by  the  earl  of  narwick,  and  spoke 
thus.] 

Sir  T.  Powis*  Mav  it  please  your  lordships, 
I  am  by  the  order  ol^  this  honoursble  house  as- 
signed of  counsel  for  thb  noble  lord  at  Ihe  bar, 
in  point  of  law ;  and,  my  lords,  as  to  the  present 
question  that  has  b^n  spoken  to  by  tlie  king'ai 
counsel,  I  am  a  little  surprised  to  hear  it  should 
be  wondered  at,  that  my  lord  of  Warwick 
fbould  insist  upon  it,  that  this  gentleman  should 
be  examined  for  him  as  a  witness,  because, 
with  humble  submission  to  your  lordships,  I 
think  till::  autliorittes  of  law  will  make  for  the 
Qpinion  on  the  other  side.  Mr.  Attorney  Ge- 
neral says  true,  The  first  statute  that  was  made 
for  burning  in  the  hand,  was  that  in  4  H.  7. 
Before  that  time  the  benefit  of  clersy,  even  for 
murder,  was  used  to  be  allowed  npon  the 
prayer  of  the  party,  and  he  was  thereupon  de* 
uvered  over  to  the  ordinary  to  make  his  pulia- 
tion ;  and  thtit  not  only  once,  but  totiesquoties^ 
let  liim  demand  it  as  ot^  as  he  would,  and  as 
often  as  he  offended  it  was  allowed :  This  was 
thought  such  a  privilege  as  oug^t  to  be  restrain- 
ed ;  that  statute  of  the  4th  of  Hen.  7,  takes  no- 
lice,  that  an  ill  use  was  made  of  it,  and  there- 
fore does  ordain,  that  it  should  be  allowed  no 
IDore  than  once,  unless  to  persons  within  orders : 
And  aa  a  means  to  know,  whether  it  had  been 
before  allowed,  or  not,  the  act  docs  direct,  that 
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the  |iaru  osavidad ahalt ha kHMl klUw bandl, 
that  IS  an  the  act  does  apMiat,  il  does  ■•  atlicr- 
wise  alter  theease ;  it  ooeanot  ksposek  upon 
the  party  aa  a  ponishment  for  the  ofaMe,  bot 
only  as  a  oMrk  of  distinction^  that  if  ever  be 
came  again  befbes  tbocowty  and  being  oon* 
victed  ^  the  like  offenee,  should  |way  tbe  be- 
nefit of  clergy,  then  upon  inspection. it  might 
be  known,  whether  befen  he  had  heeo  allowed 
hw  deigy  or  not ;  and  so  stood  the  law  with- 
out alteimtiott  as  to  the  manner  of  ddieery  of 
the  criminal  over  to  the  mdinaiy  to  aaake  hb 
pnigation,  with  which  the  temporal  law,  in  the 
manner  of  doing  thenof,  did  net  interniaddb  ; 
and  therein  coiwisted,  with  respect  to  thb  mat- 
ter, the  benefit  of  deigy.    Afierwards^  bj  the 
statote  of  Edward  the  6th>  the  oeefa  were  ex- 
empted from  the  burning  in  tne  hand  ;  and 
then  comes  the  act  thai  we  rely  apoa,  which 
b,  thaMf  the  18th  of  Kiis.  that  taken  Mlice  of 
the  former  act  of  the  4th  of  H,  7»  which  o»ly  or- 
dered tbe  buraiitf  oi'  the  hand  i<of  the  pwipeao 
aforesaid,  but  left  the  party  to  be  dettvefwd  oier 
to  the  ordinary  to  make  hw  pnmtio»  $  wUch 
was  found  to  be  a  matter  stteniwid  witbosaij 
abuses,  and  upon  the  reformation  tbo^qrht  fit 
to  be  aliolished,  and  taken  away,  beeanaa  it  was 
olily  an  outward  appearance  and  shew  «f  pur^ 
gatiea,  and  was  often  the  oocasm  of  very  gteai 
penuries ;  therefore  it  b  taken  tstally  away, 
and  by  this  act  the  part^  ahall  have  tbe  benefit 
of  clergy  withoni  making  pnigatioii»  aa  fnlly 
as  if  be  had  actually  made  it.    But,  sev  ibey , 
there  b  still  leli  something  thai  the  law  re- 
quires, which  b,  that  he  sbrndd  be  fisst  bens 
in  the  hand  ;  aiid-  if  he  be  nothnmt  in  tbe  hand 
or  at  least  panloned,  he  b  not  in  that  oandittoe 
that  the  law  calb  fur  in  such  a  esse,  teaet  him 
Rtctui  in  Curia  :  If  he  be  burnt  In  tbe  band, 
or  pardoned  by  the  king,  they  agree  on  the 
other  side,  tliat  he  may  be  a  very  ||paod  wttiMss. 
My  lords,  that  act  of  parliament  ot  4|ttesn  £hs. 
does  impower  the  eonrt  that  tries  the  criminalt 
and  before  wlmm  he  b  conviolsd,  net  only  to 
barn  him  in  the  hand,  |iursiiaiit  to  the  act  of 
Hen.  7,  but  also  to  detain  htm  in  prison  for  a 
year  ^er  ;  hut  yet  1  think  thatimb  not  sig- 
nify any  thing  one  wajr  or  other  to  reslore  him, 
or  not  restorenim  to  hb  credit ;  for  1  think  tbe 
burning  in  tbe  band,  which  b  a  mark  of  in- 
famy, was  never  intended  as  a  means,  any  mora 
than  imprisonment  for  a  year,  of  resSoring  a 
man  to  htt  credit ;  it  was  only  to  shew  he  had 
hb  deigy  once,  and  should  nave  it  no  mere. 
The  allowance  of  cletgy  by  the  btatute  of  £li& 
operates  as  a  pardon ;  only,  saith  the  ctatnle, 
he  shall  not  be  deliveied  out  of  prison  before  be 
b  burnt  in  the  hand,  according  to  the  statute  of 
Hen.  7.  Nobody  can  say,  that  the  centinning 
in  prison  for  a  year,  which  the  coort  n^y  order, 
though  burnt  in  the  hand,  weald,  aa  to  restor- 
ing of  credit,  Imve  operated  one  way  or  other : 
but  that  we  insbt  upon  is,  Tliattlie  aifowance 
of  dergr  sets  him  nght  in  court,  alaee  purga- 
tion b  anolbhod,  and  is  the  something  as  if  he 
had  undergone  tho  ceremonial  paita  e|'a  formal 
ptugatioii.    It  is  the  aUowaaseoC  do^  thai 
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vM  wInvImii  w  operstioo  tn  thv 
byTirlueoriMiltotftclofUMiathofEiis.  far 
we  lain  it,  iImI  lift  w  to  hare  the  same  benefit 
of  bia  cksfgy,  aaif  be  bad  beeo  dtftvered  ta  the 
efdiiianr»  and  pa^^tion  had  been  made  ;  and 
new  tbe  aHowance  of  dei^  by  Ibia  aet» 
Ifitea  tbe  eBiBe  benefit  to  tbe  party,  as  purga- 
tien  wtM  ba? e  done  before  the  act ;  and  he  is 
in  tbe  ■nme  state  and  condition  as  be  would 
bnwe  been  mease  of  a  pur|[ation^'5r  of  a  pardon 
bytbekin^.    Tbe  anthonties  are  all  with  ns. 
were  is  a  case  that  is  very  wett  kno^'o  among 
tbe  men  of  tbe  law,  in  tbe  Iborth  report  of  my 
bird  Coke,  HolenA's  ease,  who  was  indicted 
and  oottTieled  of  manslaug^hter;  and  he  prayed 
tbe  benefit  of  bis  clerffy ;  the  jaili^  tnoaffht 
it  te  respite  their  judgment  tliereio,  but  his 
prayer  waa  entered  open  record  ;  and  then  an 
appeal  being  brongbt  against  him,,  it  oaroe  to 
be  a  ipiestion,  how  far  be  bad  bad  bis  ckrgy : 
For  by  tbe  statute  ef  tbe  ad  of  Hen.  7,  an  ap- 
peal Will  lie  notwithstanding  a  con? iction,  if 
the  party  have  not  hid  his  oetgy ;  and  in  this 
ease  it  waa  adjudged,  that  the  party  baring 
ninyed  bis  clergy,  be  ah6ukl  have  the  nme 
nenefit  as  if  the  conrt  had  ordered  every  thing 
•a  be  aetoally  eiecntcd,  which  ought  thereupon 
to  be  done :  And  surely  then  it  can  be  no  <|ues- 
lioo,  wbetber  a  man  shall  be  a  witness  or  no, 
who  baa  bad  bis  clergy  allowed  ?  It  is  so  en- 
land  upon  record,  Th«t  the  book  was  adraiuis- 
lerad'to  bimi  and  that  he  read  as  a  derk  ;  for 
tbe  pnrtf  has  dene  aa  much  as  be  can,  prayed 
the  oenefit  of  his  clergy,  and  bad  it  allowed^ 
and  80  it  is  entered  upon  reeonK  The  respiting 
of  the  burning  of  the  hand  till  the  king's  ^ar- 
^n  be  obtained,  shaH  not,  sure,  pnt  him  in  a 
er erae  eondirion  than  be  wouhl  have  been,  if  he 
bad  aetoally  been  burnt  in  the  hand.  My  lords, 
i  have  in.  my  band  a  kotk  which  iaof  very 
-nteat  esteem,  and  that  is,  The  Reports  of  my 
tord  chief  justice  Hobart,  whereiu  be  decbrea 
hm  opinion  in  this  point,  and  for  whose  opinion 
every  one  of  our  gown  ever  hath  tetftified  a  very 
great  veneration  and  fcapect ;  the  case  is  that 
of  Sesrie  and  WiUiams,  wherein  my  lord  Hob- 
bart  has  spoken  so  fully  to  this  matter,  that  I 
think  it  ought  to  pot  an  end  to  the  question  : 
He  ssys,  the  statute  of  Eliz.  appointing  the 
burning  in  tbe  hand  without  purgation,  does 
operate  aa  a  statute  pardon  to  all  intents  and 
puqHisea,  and  the  pslrty  having  now  the  be- 
acHt  of  bis  clergy  allowed,  is  in  aU  respecta 
In  tbe  sane  cooditMm   as    if  be   had  been 
ne^uitled !  that  ia  the  opinion  that  be  holds 
thioiqrhout  that  case :  I  need  not  trouble  your 
lordsMps  with  reading  all  the  particular  words 
that  tie  uses,  but  only  those  wbicb  relate  to  tbe 
lli»g  now  in  question,  tmmeifotely  bdbre  your 
IsPMips.    He  delivers  bis  opinion^  *'  That 
wheaoever  apcaks  words  of  accusation,  reflect- 
ing upon  a  man*  fiir  any  ofienoe  for  which  he  was 
•  iMdadand  convided,  and  had  had  his  derg]^ 
allowed,  an  aetioo  lies  as  if  be  bad  been  totaHyc 
•oquitledAom  it;  it  is  not  the  burning  in  the. 
band,  but  tbe  aHowanoe  of  clergy,  that  sets  him  i 
light  m  Ma  credit  ID  tbe  eye  ertht  hw.  and  be' 
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is  thereby  in  tbe  sane  ooodidon  in  f]Mt 
speet,  that  he  would  have  been,  if  be '  nevet 
had  bail  any  conviction  upon  him.*    Towards 
tbe  end  of  the  case  liis  very  words  are^  these  t 
<*  Thongb  the  statute  saith,  after  burning  in 
tbe  hand  according  to  tbe  statute  in  that  b%df 
made,  be  shall  he  discharged,  and  there  is  mk 
homing  in  the  hand,  that  makes  nothing ;  fo^ 
though  it  be  a  case  where  the  hand  ought  to  bet 
bnmt,  yet  it  is  not  so  essential  but  a  man  may 
have  tlie  benefit  of  the  statute,  though  he  be 
not  burnt ;  tbe  king  may  pardon  the  burning  ; 
for  the  burning,  even  in  an  appeal,  is  no  part  of 
the  judgment,  nor  so  much  as  in  the  natnre  of 
punishment, but  rather  a  mark  io  nottfjf  thath» 
may  have  his  chargy  but  once."    These  dr» 
bif  very  ifords  in  this  esse  ;  so  that  tbe  statute 
of  BJiz^  doth  abolith  purgation,  but  gives  the 
party  all  the  benefit  thereof,  as  if  he  had  gone 
through  it,  and  instead  of  Miveriog  tbe  party 
to  tbe  ordinary  to  make  his  pnigatiod^  it  saya 
be  shall  be  dettvered  out  of  prison ;  but'lest  b 
miebt  seem  to  repeal  tbe  statute  of  Hen^  7,  aa 
to  burning  in  the  hand,  it  adds,  **-  Being  burnt 
in  the  hand,  according  to  tbe  statute  in  wt  be- 
half provided:'*  Bytne  atatute' of  Hen.  ?»  bo 
was  first  to  be  bnmt  in  tbe  hand,  and  then  de- 
livered to  the  ordinary  to  make  his  puxgation  ; 
but  by  tbe  statute  of  £liz.  he  is  first  pardoncfl 
bis  crime  by  being  allowed  the  benefit  of  bia 
cleigy,  without  making  hb  purgation,  and  af** 
terwards  to  be  burnt  in  the  hand  before  he  bo 
delivered  ^uf  of  prison  ;  so  that  the  burning  in 
the  hand  is  only  a  condition  precedent  le  bia 
getting  out  of  prison,  not  to  hia  being  restored 
to  his  credit :  the  king  may  pardon  tbeburnin|f 
in  tbe  hand  undoubtedly,  and  he  has  gone  a 
great  way  ia  thia  case,  for  he  bath  given  a  par* 
aon  aa  far  as  the'  privy  seal,  and  tfa^t  is  suffi- 
cient to  shew  his  gradoos  intention  of  pardon- 
ing it  tbrougbout;  and  if  there  be. need,  we 
hope  it  nwy  pass  vet  forward.    What  we  bail 
on,  is  not  only  tne  opinion  of  mr  lord  chief^ 
justice  Hobait,  but  be  is  iblloweo  tberem  by 
the  opinion  of  a  man  of  very  great  authority^ 
one  no  less  erouientthan  be  in  his  profession^ 
and  that  is  my  lord  chief  justice  Hale,  in  a  book 
of  his  that  is  mtituled)  jkis  Bleas.of  the  Ccown^ 
wbieh  is  bnt  an  abridgment  of  what  he  iatended 
upon  that  snbyect  under  the  title  of  clergy  s 
when  he  comes  to  treat  of  tbe  consequences  of 
the  allowance  of  cleq;y,  and  what  the  several 
efiecti  of  clergy  allowed  shall  be,  he  says,  it 
gives  him  a  capacity  to  purcbaae  gnoda,  and 
retain  tbe  profits  of  bis  lands,  and  restores  bim 
to  his  credit,  according  to  the  case  I  have  men- 
tioned before  in  Hobavt,  of  Sewfle  and  Wil- 
liams ;  for  that  case  is  particularly  in  that  book 
mentioned  and  referred  to :  thereibre  I  hope 
jronr  lordabips  will  make  no  difficol^  of  hear- 
ing this  witness  j   ibr  we  think  the  naving  hia 
clergy  allowed  him,  is  that  which  restores  him 
to  bis  credit,    if  they  have  any  other  ql^ectiona 
against  him,  1  hope  we  shall  bear  it  from  tbe 

;    *  See  Hawkina's  Pleas  of  the  Crown^  b.  H) 
e,3d,s.  199. 
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luDgr's  C4>un9el :  but  if  this  be  stood  ufom  ia 
poiol  of  law  as  an  ol»jeclioo,  tluit  tbouff  b  clergy 
was  allowed,  be  vv^  not  burnt  in  tbe  baud,  nor 
prdoned ;  1  would  iiave  elMerved  toyonr  lord- 
sbips,  tbat  my  lord  liigb  steward*  ban  told  you 
•k  ill  so  far  gone  towards  tbe  pardooy  tliat  tbe 
Itingbas  shewn  bis  intention  to  pardon  by  tbe 
privy -seal ;  and  we  bope  your  lordsbips  wiU 
iBOt  let  this  uoble  lord  at  tbe  bar  suffer  any  pre- 
judice by  tlie  not  perfecting  of  tbe  [Mrdon  by 
actual  passing  of  tbe  great  Mai. 

L.  a.  5.  Mr.  Attorney  General,,  wba  say 
•you  to  tbe  matters  wbicb  bare  been  urged  ? 

Ait,  Gen.  My  lord,  we  bare  stated  our  ob- 
jection ;  we  tbink  there  is  nothing  given  as  an 
:answer  to  it,  and  %\  e  submit  it  to  your  lonl- 
sbip's  judgment.  ^ 

]IIarq,  ot  Halifax,  My  lords,  I  oesure  thai 
tbe  question  tliat  is  to  l!e  decided  before  your 
lordsbips,  may  be  settled  truly,  what  it  is. 

X.  fl.  S.  If  there  be  six  in  company, 
and  one  of  tbem  is  killed,  tlie  other  five 
are  afterwards  indicted,  and  throe  are  tried, 
and  found  guilty  of  manslaughter,  and  upon 
iheir  prayers  have  their  clergy  allowed,  and 
the  burning  in  tbe  band  is  respited,  Init  not 
pardoned,  VVbetber  any  of  tbe  three  cab  be  a 
witness  upon  the  trial  of  either  of  the  other  two  ? 

Sir  T.  Pimftft,  My  lords,  w  itb  subroissioo, 
though  be  were  oonvicled  of  the  felony,  yet 
upon  prayer  of  his  clergy,  that  being  allowed 
1)im,  tnat  restores  him  to  all  tbe  capacities,  we 
nay,  that  he  bad  before  tbe  conviction,  and 
jmrticularly  to  his  credit ;  and  for  tbat  we  sub- 
^mit  ourselves  to  your  lordship's  judgment. 

Marq.  of  Hal^ax,  1  suppose  your  lordshifis 
wiH  have  the  opinion  of  tJie  judges  upon  this 
point ;  and  tbat  must  be  m  the  presence  of  tbe 
prisoner. 

£.  H'  S,  It  mast  certainly  be  in  tbe  presence 
of  the  prisoner,  if  you  ask.  the  judges  opi- 
nions.* 

Marq.  of  HaUfar,  But  in  these  cases,  my 
lords,  it  is  usoalto  hear  tbe  king's  counsel  to 
make  a  reply :  I  desire  to  bear  what  they 
*wottld  say  to  what  has  been  offered  by  the 
counsel  for  tbe  noble  lord  tbe  prisoner  at  tbe 
lar. 

Sen.  Wright.  My.  lords,  I  did  apprehend 
that  the  very  a(atin|^  of  tbe  objeotkm  woukl 
bare  set  this  matter  in  its  true  li^t :  For  in 
the  first  plsoe,  it  is.ajpreed  on  all  bands,  tbat 
Itiis  Mr.  French,  tbat  is  desired  to  be  a  witness, 
does  stand  convictetl  of  felony  ;  and  by  the  law 
of  England,  nubile  ibat  conviction  remains  upon 
Ilim,  till  be  be  either  purged  or  pardoned,  he 
cannot  be  a  witness:  by  tbe  conviction  bis 
credit  is  lost ;  and  tilt  he  be  restored  to  bis  first 
eondition,  be  stands  not  so  de^  in  the  eye  of 
the  law  that  be  can  be  an  evidence.  Tbe 
counsel  for  tbe  prisoner  bave  olgectod,  tbat  if 
be  either  be  pardoned,  or  clergy  allowed,  be  is 
put  in  the  same  conditkm  as  if  be  bsd  been  ac- 
quitted. 

«  See  the  Case  of  lord  ComwiUis,  vol  r,  p. 
115,  iiidtlM  Note.  ^ 
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'Myhmis,  I  iPBstaJ«>iiap»r«kia  iialum  to> 
credit ;  and  I  must  likewise  ndnit,  tkat  mHow- 
anoe  of  tbe  benefit  of  clet|^  ami  Iwiming  iis 
tbe  band  upon  it,  amounts  in  1ms  to  a  pardon,. 
or  is  equivalent  to  a  pardon  in  Ibis  matter :  but 
tbe  fact  here  is  not  ao ;  for  hern  i*  ncitfaer  ac- 
tual pardon,  nor  any  bommg  in  tba  hnail ;  tbe 
benetit  of  cleigy  was  prsyed,  nod  allowed  ;  but 
tbat  alono  is  not  sufficMnt  ^  tlMve  must  be  aa 
actual  bunungin  tbe  band,  or  a  pandoa  of  tkat 
burning  in  tbe  band^  olberwiso  itoaiuKitbe  a 
satisfaction  in  law,  au^  as  sfcould  pm  him  in 
the  same  condition  as  if  bo  were  oo%|titted> 
Your  lonlsbipi  bave  heard  what  waa  anid  by 
•  bis  grace  my  kird  bigb  steward,  Tbat  as  to  tkio 
burning  in  the  hand,  tbe  king  has  beeo  pleaned 
to  psooeed  sofar  aa  to  ^rantapriTyoeml  for  tba 

iiardon  of  the  burning  m  the  band  i  .  But  your 
ordsbipa  very  well  know,  and  it  caoBot  be  io« 
sisted  on  to  tbe  contrary  by  the  coanaeJ  on  the 
other  side,  Tbat  it  ia  no  pardon  until  it  bo  pas| 
under  the  great  seal  of  £iiglan4  >  oo  tint  bcie 
is  no  actual  pardon  ;  nor  is  tbe  bare  allewonoe 
of  clergy,  without  burning  in  the  |iaod«.equi« 
valent  to  a  pardou.  My  kHus,  it  nsoailio  agreed, 
Tbat  at  the  comokon  la%v,  peraono  tbat  were 
conVicted  of  fekwy,  were  not  leatwed  lo  their 
credit  merely  by  ail<»wiag  the  benefit  of  clevfpy 
to  tbem ;  there  was  sometlnng  furtbcr  to  lie 
done  to  regain  credit ;  tbe  parQf  convicted  mail 
oadeiiga  aootber  trial  before  the  ordinary,  which 
was  commonly  called  purgation ;  wbro  any 
man  was  convicted  of  felony,  be  was,^poii  lua 

firayer  of  tbe  benefit  of  clergy*  ^  bare  it  al» 
owed  to  him,  ^nd  if  he  coula  read  aa  a  clerk, 
bb  life  was  saved.  He  was  not  discharged  of 
tbe  felony,  and  tlierefore  was  delivered  over  to 
tbe  ordinary  to  be  kept  in  prison  until  bo  bad, 
by  a  sort  of  trial  before  the  ordinary;  made  his 
innocence  appear,  and  purged  nimaelf  of  tba 
fact  cbargeo  upon  him ;  and  if  bo  ooohA  not 
make  bis  purgation,  be  was  to  lie  pospetnoUy 
in  prison ;  and  notwithstanding  the  aliownnoe 
of  clergy,  and  delivery  over  to  tbe  ordiaaiy, 
yet  was  not  the  credit  restored,  nor  bin  former 
capacities;  be  waa  not  a  legal  witneaa  ontii 
Ite  had  purged  himself  of  tbe  crime:  it  waa 
the  clearing  themselves  of  the  goilt,  tbM  re- 
stored such  persons  to  *  their  repotatioa  and 
credit,notthe  bare  allowance  of  dergy:  tiomo 
criminals  were  delivered  to  the  orawory  ge^ 
nerally ;  those  might  make  thek  porgation : 
Others  were  specially  delivered,  or  ddiiTered 
with  a  special  charge  to  the  ordinary,  not  to 
admit  them  lo  purgation,  *  Absque  pomtione 
*  facienda :'  Toese  latter  could  never  \^  re- 
stored to  credit,  except  by  tbe  kmg'a  pardon  ; 
for  the  liberty  of  porgatkw,  which  was  tbe 
means  of  regaining  ueir  credit,  waa  takes 
from  tbem :  tbeur  guilt  occasioiied  their  kasof 
credit ;  taking  away  tbat  guilt  dotb  cense- 
Quentially  restore  credit  again  ;  and  tbia  bene- 
fit of  clergy  waa  to  be  aUowed  aa  often  aa  any 
man  had  occasion  for  it. 

Thus  tbematler  of  benefit  of  deigyaloodia 
common  law  in  respect  of  pui^prtion  and  rcstsi* 

ingofacdit|tiUtb«itatotiafl8£lis.artirbi6b 


tOiS]         jSriie  Murder  of  Richard  Coote,  esq.     '       A.  t).  1G99: 


ItOH 


WM  oiled  on  tjM  o^mt  wIo  by  mr  Tiiomftf 
JENnvys;  "by  wfaioh  otBlnte  pmgotton  is  aboo* 
.lulflly  takoo  awoy  and  ael  aaidt :  and  Ibe  party 
■Wog  bornt  in  we  band,  eooordinff  to  the  ata- 
itote  of  4  H.  7f  is  aMoimed  by  tbis  statute,  18 
Elis.  to  be  disebafged,  and  not  to  be  delivered 
•over  ta  the  ordinary,  as  was  before  that  time 
used.  The  deUvefftnuf  ever  to  the  ordinary,  was 
in  order  to  poivation,  and  that  hy  the  last  sta- 
.tole  is  ^ite  tucn  away,  and  the  party  is  to 
have  the  aamehencit  1^  the  having  the  benefit 
•of  his  oleigT  aod^nming  in  the  hand,  as  if  he 
had  nade  his  pnr^alion;  be  shall  be  die- 
xbaiged :  it  is  net  his  readinj^  as  a  derk,  and 
that  fwonottnoed  by  ibe  ordinary,  that  gives 
4iim  the  benefit  of  a  dischaige,  as  if-  he  had 
'been  pui]^  of  the  crime ;  but  there  roost  be 
4he  bnnttng  in  the  hand,  .that  is  the  very 
terms  of  this  statute  upon  which  be  is  to  bedis- 
cliBilped ;  that  most  actually  be  done  before  be 
can  be  put  into  the  same  condition  that  be  H-as  in 
•before  the  convictbn^  and  consequently  make 
*him  capable  of  Mnf  a  witness. .  As  for  the 
'Case  of  8earte  and  WtUiams,  that  was  cited  by 
<eir  Thomas  Powvs,  that  case  doth  not  oppose 
in  this  metier ;  there  it  was  not  needfol  to  bum 
the  person  convicted  ;  he  waaa  derk  in  holy 
enters,  and  by  hiw  exempt  from  burning  in  tlie 
hand :  so  it  waa  not  needful  to  bum  Imn,  the 
fltatute  of  18  filiz.  not  requiring  any  person  to 
he  burned  in  the  hand  that  were  not  so  liable 
ibffore  then.  The  most  that  is  said  in  that  case 
hy.  the  chief  justice  Hobavt  is,  that  in  case 
where  .the  hand  ought  to  be  burnt,  it  is  not  es- 
^SBlial ;  hut  the  {N?ty  ipay  have  the  benefit  of 
Ibe  statute,  i.  e.  be  discharged  without  bum* 
ing,  and  the  king  may  pardon  tlie  bureitig ;  and 
«o  doubt  if  the  king  naidons  tbe  buraiuff ,  it  is 
Asgood  and  efieotual  as  if  the  hand  had  been 
jMtually  burnt  The  king  might  pardon  the 
.whole,  and  consequently  any  part ;  the  pardon 
•f  the  punishment  supplies  the  effect  o^  it;  no 
question  but  a  pardon  may  supply  the  want  of 
burning  in  tbe  hand,  duief  justice  Hales  in 
his  book  of.  Flees  of  the  Crown,  fol.  «40, 
which  I  have  here,  sajps  expreialv,  that  bum- 
in^  in  the  hand  is  now,  since  the  statute  18 
4£lis.  the  oonsequent  upon  the  allowance  of 
clergv,  which  hath  thia  effect :  First,  It  ena- 
hlea  the  judges  to  ddiver  bin*  Secuodly,  It 
leetorts  him  to  former  capacities.  Thirdly, 
It  resloves  him  to  his  credit,  and  so  it  puts  him 
in  the  same  condition  as  if  be  were  acquitted. 
>V  hit-is  it  that  hath  this  effect?  The  allowance 
«f  clet|nr,  and  burning  in  the  hand :  There  is 
not  to  be  a  delivery  of  tbe  criminal  till  all 
he  done  which  is  requued  by  law :  The  law 
requires  that  the  party  be  burnt  in  the  band,  or 
that  the  king  do  pamon  the  burning  in  tbe 
hand,  before  the  perty  be  dischaiged;  and, 
.with  humUe  submissign,  it  was  ncfver  yet  pre- 
tended, that  any  person  conld  have  the  full  ad- 
awaiame  of  the  benefit  of  clergy,  since  the  stn- 
tuteof  ♦  H.  7,  till  he  was  burnt  in  the  hand,  or 
Itheharaing  in  the  hand  was  pardoned.  Now, 
my  lords,  to  apply  tb»s  to  the  case  in  question ; 
it  tf  on  iOl  Jmnds  admitted^  Thatttr.  Ficnch 


waseonvtetedoffolony  and  mansiaugUter,  and 
is  neither  burnt  in'  the  band,  nor  pardoned '; 
but  be  has  prayed  the  benefit  of  the  clergy ; 
and  has  bad  the  book  given  .to  biro,  to  tiy  if 
he  can  read,  and  be  certified  he  can  read ;  this 
IS  all  that  is  done.  I  think  it  cannot  be  pre- 
tended he  ought  to  be  discharged  until  he  Is 
burned  in  the  nand,  or  that  burning  pardoned, 
a^  the  act  requires ;  and  if  the  rming  as  a 
clerk  without  burning  in  tbe  hand,  or  pardon 
of  It,  be  not  sufficient  w  law  to  entifieliiro  to  be 
discharged,  wh v  shovid  it  be  sufficit;nt  to  re- 
store his  credit  f  Tbe  whole  together  woiks  the 
discharge  and  restores  the  party.  In  the  case 
of  Burroughs  and  Uolcroft  that  has  been  cited, 
there  a  man  was  convicted  of  manslaughte]^ 
and  nrayed  his  cleigy  ;  the  court  did  not  al- 
k>w  his  clergy,  but  did  advise  upon  it.  This 
waa  hcM  sufficient  to  bar  an  appeal;  for  if 
clergy  had  been  allowed  it  had  riearly  been  a 
good  bar;  and  the  act  of  tbe  court  in  advising 
upon  tlie  praver,  and  not  allowing  clergy  where 
it  ought  to  he,  shall  not  prejudice  the  par^ 
convicted,  but  he  sball  be  in  the  same  state  as  if 
the  clergv  had  been  actually  allowed ;  biitthat 
has  no  likeness  to  the  cese  now  before  your 
lordships;  fi>r  here  it  is  not  pretended  that 
Mr.  French  ever  desired  to  be  burnt  in  the 
hand,  but  that  was  respited  in  favour  to  him; 
which  was  done  with  intention,  it  seems,  to  get 
the  king's  paidon  for  the  burning  of  the  band, 
which  IS  not  yet  obtaineil ;  and  consequently 
I  Uke  it  he  ie  not  entitled  to  that  benefit  whieh 
the  law  would  give  him,  if  he  was  either  par- 
doned or  burned  in  the  hand ;  he  is  not  t4iUy 
discliarged  of  tbe  conviction,  and  therefore  1 
think  he  ought  not  to  be  admitted  as  a  witdeee. 

L,  H.  5.  What  is  the  resolution  y^rarlord^ 
ships  please  to. take  upon  this  matter?  Is  il 
your  lordships'  pleusare  to  have  the  opinion  of 
my  lords  the  Judges,  who  are  hers  presc»C| 
upon  tbis  point  ?  ^ 

Lordi.  Ay,  ay,  by  all  means  have  the 
judges  opinions. 

£.  C.  J.  2Ve6y.  Two  things  have  been  me»t 
tinned  at  the  bar,  which,  I  think,  ought  to  bu 
laki  out  of  the  question . 

1.  The  consideration  of  a  peer,  with  respect 
to  burning  in  the  hand, 

I  iuppoee  it  is  not  (I  am  sure  it  ottcht  not  to 
be)  msinuated,  that  if  an^^  of  your  lordships* 
degree  should  have  the  misfortune  tq  foil  inta 
the  like  condition  as  the  gentleman  now  pro- 
duced, Tiz.  to  be  once  convict  of  a  clergyable 
felony,  there  could  be  any  doubt  of  receif  iiig 
such  peer  as  a  witness,  without  his  havkig 
been  burnt  in  the  hand.  Certainly  there  couS 
not ;  for  the  statute  of  1  E.  6,  exempts  the 
peers  from  sudi  penalty,  and  virtually  repeats 
the  statute  of  4  H.  7,  as  to  so  much.  And  the 
statute  of  18  Bliz.  requires  burning  in  the  hand 
only,  according  to  the  statute  in  that  behalf 
(before)  pruvi£d.  And  there  being  no  statuta 
then  or  now  in  force,  to  subject  peers  to  sneb 
brand ;  they  are,  in  eoch  case,  upon  the  al- 
lowing the  benefit  of  ^esaid  statute  of  £.  fi» 
which isu  mnchuckrgy  without v^khog hr 
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l|unMiig  freed  firom  dlacredil  ail4iidicrf«Ml- 
tiesof  tbe  felony,  «■  much  tflCamfnaiM  u^hy 
hafinsf  okrgy  formaUy  aftloweiS,  and  himg 
borm. 

ft.  Hare  bath  been  mtnliaii  of  a  fiardeaof 
the  banung  this  (^Ueman  in  tbe  haod ;  and, 
it  Memt,  tbe  prooeediog  hath  beiii  ao  fbr  at  to 
oaif  'tbe  privy-seal.  I  do  •not  oucttiQii  tbe 
.Jung'a  pardoaing  of  the  burninff't  beiBg  as  ef- 
fectual as  Ibe  iiarty^i  undetvowg  it.  But,  I 
.aayi  baie  m  no  parUoo  ^tboaigh  great  prtpara- 
tionlbroiic).  For  the  sign  maifiial;  Che  signet, 
the  privy «aeal,  are  but  wamnts  bi  such  eases, 
«od  eatintermaadttble.  But  it  is  the  great  seal 
that  speaks  tbe  Jung'a  lart  aad  irrevocable  in- 
tent, and  passeth'  tbe  paidon  (or  other  hie 
thing) to  begraBtad.  Md  that  bath  natbeeo 
obtained  here. 

Now  tbe  <ineatM>n  is  olearedf  1  lake  it  to  be 
this:  Wbeiber this C0BaB0Ber,beinfr convicted 
«f  felony,'  and  faanng  his  clergy  alowed,  but 
htmg  ooburnt  and  nnpafdooed,  shali  bo  re- 
ceived aad  allowed  to  be  a  witncasP 

I  am  of  opinion  he  oogbtoet. 

For  ^whatever  qaality  or  credit  be  might 
fmrsonally  beoQbe  is,  by  bemg  and  remaimng 
•  fekw  convict,  rendered  intoooiis  in  tbe  eye 
«f  the  law.  Upon  tbe  coariction,  be  lost,  by 
(he  intendment  of  iaw,  that  credit  which  b  ne- 
cessary lo«  witneu ;  and  is  not  restored  to  it 
by  the  bare  nUowmg  of  clergy ;  but  is  in  tbe 
•tale  as  a  Mon  convict  vronM  bare  been,  before 
furaatieBy  at  cemmon  kw. 

Cleii^  or  (more  properly  called)  beneCt  of 
cleigy,M«D  ancient  privilege,  whereby  a  cleric 
jphaifped  with  Mony  was  dismissed  from  the 
tempore]  jmlge,  and  delivered  in  custody  to  bis 
crdiaary,  before  whom  be  was  la  purge  bim- 
celi;  if  be  coukl,  of  tbe  offence;  and  if  he  foiled 
in  bis  pwjgation,  be  wasto  remau  in  tbe  apdi- 
iwry's  poson. 

I  mean  gcnerelly ;  and  f  think  it  not  preper 
to  thiscctossion,  to  discodTBe  of  the  spedaJ  cases 
wherein  the  delivery  to  the  oirdomry  wasafo^iie 

^biil^vilege  took  its  root  originally  iVom  a 
constitution  of  tbe  pope,  exempting  tbe  perMos 
«f  tbe  dargy  from  the  recnlar  jnrisdictfon. 
This  tbe  canon-law  is  full  in.  But  that  hiw 
Wt  not  thoroughly  received  here  in  £ng1and. 
Aad  tbis  matter  was  moulded,  ordered,  and  al* 
f   lered  itf  onr  common  and  statnte  law. 

-  For  instance:  The  canon-law  gives  the 
privilege  only  to  men  in  holy  orders:  our  law, 
tt  fovonr  te  learning,  and  the  dcmre  of  tlm 
Bnglisb  bi^ieps,  extended  it  to  lay- clerks,*  as 
im  old  statnte  calls  them,  i.  e.  any  layman, 
that,  by  reason  of  bis  ability  to  read,  was  (other 
droumstaoces  coiiourrio'g)  in  a  possibility  of 
bimig  made  a  priest.  On  the  other  side ;  that 
iaw  woold  not  sufier  tbe  clergy  to  be  tned  be- 
fore secular  judges :  but  ours  hath,  for  several 
Iftimdred  years,  subicieted  them  to  such  trial. 
r    .  •     ■ 

*  As  to  Benefit  of  Clei^y,  see  m  this  Coi- 
lectfoa  tbe  Case  cf  Cavenagti  and  othere,  vol. 
t8,  p.«9Q|  andtbeCaantbcnveforredto.  . 


Bat  the 
That  when  a  osan  waa  canvioted  of 
thei^  fay  Ibe  aUowmgof  Qlai«9r«  bmttfo,  1smI» 
and  bleod  ware  aaaad,  yet,  that  ^owialiaB  foal 
bim  mntordirere  isMahiBB  mii  fiafateiaea,  mna 
absolate,  alben  iMlited  dnd  ^btertundble. 

BefefoitedaH  bia«ooda«Bi  cbatmla,  -wbiafo 
he  had  at  tbe  time  oflua  OM 
not  to  bareatsr^d  by  purastiaajar  pawian 

He  alao  foifoited  mid  Imt,  1.  Hia  " 
being  to  oontimM  a  pnsbnar.  S. 
cf  BHrchnsing  more  geeda  br  cbattaia,  and  cf 
tdnng  and  rateinmg  tbe  kmtm  ftmi  arete  cf 
biafrechoMlandtobiaowBVBa.  S.  Hia  cradH, 
ao  aa  oat  to  boa  witeess,  jciar,  te.  Ui 
tbeae three penaltiea be  reaaaiMd  tiUbia 
gotian:  but  by  that  thiyiscfadetai ■sued.  M 
aocD  as  he  bad  madebia  purgsftioc,  be  waa  1^ 
alered  to  bis  liberty,  oapaoitiaB,mid<cradiL. 

tagutisc  was  tbacSMQl^  deanng  bbaaair 
of  tbe  crima,  by  hiscwtt  oath,  and  tbaaatha  cr 
▼crdict  of  an  innoast  9i  twelre  dedui  (as  csaa* 
purgatoia).  The  prooaeding  .was  before  thb 
erdmary.  >nd,  for  tbe  mamier  of  it,  oU 
apeak  of  their  makmyproclnmalian  for  fm 
to  come  in  against  bia  puigntioa,  and  of 
coquiring  into  bis  lifo»  umversation,  and  fome, 
aodofoSwrfoivnalitiea.  InaHwbicb^aaviaal 
other  atatutea  sagr,  there  vrere  great  abcsaa. 
Bnt  it  ia  certain,  that,  upon  biaaeqaitml,  tite 
ordinary  pronocmosd  bim  ioMcant,  and  alh* 
aolved  mm  infamy.  Aad  tberaupaa  be  #na 
disfdiaiged  from  ^  imprisonment,  uMapaci- 
ties,  and  discredit  incident  to  tbe  folmiy. 

Hie  statute  4  R.T, 'brings  in  a  aewlbi«g^ 
appointing  that  every  persoo  conrict  of  falaay;, 
should  be  mAriced  in  the  bami  by  tbe  gaalcr  w 
open  eouft,  before  be  aboold  be  debverad  to  tbe 
ordinary.  And  thia  was  partly  that  tbeymiBbl 
teste  of  cerpsral  puniabment ;  bat,  priodpattyv 
to  uetify  that  they  bad  bad  thairckfgy.  Far 
the  same  atatale,  taking  notaea  that  aae*  weic 
emboldened  to  commit  nmder,  repe,  rebbcvyi 
and  4»tber  fehmim,  because  they  had  tbs  bsms 
litofclefgylatietfttolfei,  oidams  that »» pcr^ 
aon,  who  waaeoce  admitted  to  that  bealsdb, 
abodd  ever  have  it  again  for  a  faUavingcfcaee^ 
milem  be  were  within  erdere,  awl  predoced  bbi 
letters  of  his  orden,  or  a  cartiftoateof  them. 

For  thU  Act,  Porkm  Wariieck,  m  bia  ]>eda* 
retioB  against  H.  r,  branda  hhn  as  an  *  aasare* 
<  Ue  breakerof  tbe  Ubertis  aad  fiWHUMB  cT 
*boly  church.' 

Then  cornea  tbestalate  WElis;.  c.  T,  wbicb^ 
for  so  flinch  as  ceooerns  tbb  question,  1  desire 
to  read.  It  is  in  there  words,  '«  Far  tbe  aaoid* 
iag  of  sundiy  pejjurire  andotlMr  ahuam  in  mrf 
about  the  pmvation  of  clerka  otmtriot,  debnfcA 
totbeordinaneb,  be  it  enacted,  that  every  Mr* 
which  cba^l  be  admitted  and  aHewed  ta 


hare  tbe  benefit  or  privitega  of  bis  aleigt» 
shall  not  tberaupoa  be  debvered  to  the  OM^ 


naiy,  as  batb  bam  aodrnteflted,  butaAar  ««eb 
deivy  aliowed,and  bomiiig  in  the  bavdite* 
oonnag  to  tbe  stalntem  that  behalf  pitMida4 
[aMmuflg  drntof  4  Hen.  7],  afaall  foktbiritb  -ba 
antavgad  MMl'dtlivmml  ««i  af  fidift  bgr  *ig 


WTT}         fvr  tie  JlitftZsr  ^f  JIfeAmf dot*,  ei;.  A.  IX  MSfy, 


rw» 


3ttHMii'  Bimo  wmwi  ■ma  Mtffff^  MMa  M 
^(fMM,  Hwl  cImw  uotwiteteodtii^.*' 

TiMi  then  iollMrs  a  pfOviM  lo  tbii  dfed;. 
-<<  Pi«fMeA  ■crcHbeteMi  sod  be  it  ^iMtfleii,  tb«t 
the  jwlieit  befhie  whom  eoy  such  elloweaofe 


^t'denryshallhe^d.flwylllrtherintbereor-    dent  lurthcrphMllm^n  he  Blight  hate  he«ft  if 

-    ^'--T-^-^-a^  ■■.,i>*i,i«     .AmM;.  aMJ  ^mAa  *kjwn    ^J*1:#<m«mI  rt«*M  ■■»■■■■  ■■;■!■■        VkZ:.  ^  ..^..^ u> 


v^etiMiitf  lAch  peffMMNi  MiiB  ttid  fce^  them 
JQ  pnttti^Mai  ooBteueottiaieesthe^BMne 
jatlioee  is  their  diitfielieni  shall  Ihfbh  ooliTe- 
iiiiht^eo  iif  lh*«ane  do  tftt  cgseiftd  eaeyfar't 

TliiiitatiileT«fentothatef  H.  7,  and  fel* 
tews  IfaebrM  efit ;  a*  that  flfpoiMted  that  the 
cooTict  thottid  be  barat  before  beahtmhl  he  de^ 
livciMte  the-biWaanr  la  hate  the  beoeflt  of 
|M«g^iaii,aathiiof(a  Elia.  appeinli  tikat  ha 
shottM  be  barot  belbie  he  ahall  be  diMhaigcd 
l^y  tfaaJiMiebi;  dad  haire  the  beHbfitlherebj 
Mtended  (ioHead  efinilgatiDii). 

Theeodadl^the  noUekirdatihebamy, 
that  thaaUowan^seafelefgy  by  ▼irtua  of  this 
aet|  fieelh  tbi«  aiaa,  and  «Mkca  hiaa  neefat  ta 
cttfta;  ai  if  he  had  anade  fait  pargftttan :  aad 
that  by  this  atatote  he  i*  first  ^lardaaed  his 
c#ime«  by  bsiaf  altowcd  the  benbfit  ef  ^Hfxf^s^ 
iHtfaoiit  nafciDtf  hiapmalioD;  aad  aftbnvards 
to  he  bnmt  io  uie  haod  balers  he  be  dcNferad 
«nt  of  prisoo ;  aM  aa  the  bnraiag'  is  a  eoodidob 
iifaoedentlio  Ina'citttiiijip  out  of  pfisao^  aot  to 
\m  bfling  mtoiad  to  his  credit. 

Bat  I  SOI  to  soek  for  any  graoDd.  Ibr  this 
tiolioadn  this  atatote.  li  doth  aot  reqoiref cler- 
gy to  be  aihmed,  oeir  gire  any  netr  Tnrtue  or 
eperstioB  to  it,  when  ailoired.  It  tupiposM 
aiicb  a  ^iamg  to  be  by  Jrittoe  of  tha  commoa 
law :  bat  tliere  it  leaves  it^  if  thers  be  nothing 
mors  d<Mie.  It  is  one  daose  coosistiBg  of  two 
parts;  1.  Negative;  be  that  is  allowed  Ms 
clerry,  shall  not  be  defif ered  to  the  ordtaary. 
i.  Affirmative;  bat  after  that,  and  homing  m 
•he  tiaad,  ifcatt  be  deKversd  hy  the  jnstion. 

Noir,  if  itf  had  stoplM  at  the  €rst  fSirt,  it  had 
%«an  as  far  from  fmrdoaiog  or  iiwtoriny  any 
deA  oenviot,  that  it  hdd  put  all  talo  the  aamo 
^ondilioii  that  iheOe  were  who  were  withoot  par- 
Mtion,  wis.  Id  be  perpotually  imprisoDedi  and  in- 
IhnBoos;  Indeed,  it  had  not  been  leaaimable  to 
take  away  aoeh  a  ptiiil^c  ftan  the  sid>|Mts, 
avitboat  aane  laoottipenoe  \  iind  tbersiorB  it 
4did  not  sito  Ibaie;  but  proceeds  to  the  9d  psrt, 
and  protides  that  those  who  before  were  deli* 
weted  to,  and  by  the  ofVHna^,ahalt  now  be  do 
Kver^  by  the  jostiees.  Bat  withal,  it  dedarcs 
arhen,  and  wpoo  what  temtn,  rls.  After  cteigy 
•ttowedi  and  honiittp  b  the  hand.  And  this  is 
asatisfaotiontobe  given  to  thehiw,  beftwethcy 
whaH  hawihe  b^aefit  of  H. 

I  agree,  if  this  convict  had  made  that  satis- 
faetioDtw  Hie  law,  he  nieht  have  been  a  wit- 
ness ;  for  in  that  esse,*  he  wookl  have  been 
freed  from  his  diseiedit  by  viitne  of  the  hM 
words  of  tliaasid  daose.  It  is  troe,  the  words 
are  only, '  Shall  focth#fth  he  enlaiged  and  de- 
livered oot  of  prison  by  the  justiees,*  whfoh 
liieraMy  import  noihhig  bat  Restoring  his  libera 

3.    Mt  ooder  Ais  prieae  faMtance,  are  im- 
edawt  iBtetfM  «ll  wher  pdtlioalMINMl 


a  eanvict  niglit  he  tKschaigod  of  bsrMcaas  «C 
poigatipn.  ItWssfiOierthebtsBtofthosta-* 
tote  ineitdy  tosethhaatisi^e,  aadleiveU& 
a  folonoooviet:  but  vrhea  it ia aaid  ddfcaciti^ 
it  isaBeiBtMiveredfrea,fidad  ftoas  aliimi>» 


delivered  apaa  pdigatidn.  Tha  is  a  reosonaMa 
osnstraedon;  lo  a  Banthatohsorvesthedp* 
pesilion  in  the  trords,  the  seMa  will  annearto 
beastfthekw-ihakershad  Oudv  thai  tMead 
of  Wng  discharged  <  a  calnaat  pdba'  bylha 
aidinary  a|K>a  a  ttdknis  proceeding  to  poiKt« 
tioa,  lie  bhall  how  %e  so^  disbhaifed  hy  the  m« 
lioea  fiirthwilh. 

AndtbB  dleo  is  aeesssaif  to  iriodjcttalbn 
iostiee  of  this  hiw :  ibr,  smce  it  td»afi«a 
Mm  the  cdeans  he  hlul  of  regaittiog  bis  cmdH, 
it  is  hot  jost  it  Bhoaidrftstorvtahim^ylltta 
#aT. 

It  iaelNfcled,  that  it  may  as  well  be  iaii 
that  faeahsU  not  be  restored  to  credit  till  l^a 
have  safiered  imprisonmeiit,  not  emending  a 
yosr,  Osihat  he  ahall  not  be  restored  till  bunit. 
But  thai  receives  an  easy  answer;  for,  if  it 
ware  so,  it  wbuM  not  avail  this  panKNi.  But  4 
take  it  to  be  otherwise.  A  convict  is  ditolMMlg* 
edfrom  imprisooinent  and  atl  olhor  penalties  io* 
eideot  to  tlie  ^n%ictiDo,  forthwith  opon  Iha 
burning  in  the  hand:  bat  if  there  he  a  comteit. 
Oient  made  by  virtue  of  tlieoroviso.  It  is  a  ctl- 
hteialanda  new  thing,  and  the  party  is  not  thia 
in  prison  by  virtue  of  his  conneifon,  but  by  v 
liresb  eatpiess  order  of  the  jddges,  nMa  upon 
the  boittodsoess  of  the'dreatdstanves  ap|Mir«* 
ing  on  the  evidence.  They  may,  and  geoMil^ 
ly  do,  forfteUr  tt>  commit  at  all :  laid  «HS»i  they 
<io,  it  may  be  ft»r  a  month  br  two, 'at  their  die* 
cretiou.  The  provBo  calls  it  a  ftuihbr  cirtbc*' 
tioo. 

As  tQ  the  mailner  in  whi6h  this  Matute  Works 
this  full  disdiarge,  it  hath  bote  dispbOHl,  who- 
Iber  it  be  by  supply  of  purgatfoo,  or  raibbr  in 
a  kind  of  statute-pardon.  But,  I  think.  Ml 
by  forcd  ofthe  stalate  the  party  &  pnMd  4nd 
fr^  of  the  folony,  and  ^1  penaMfts  ttMhlliir 
to  it,  in  nature  of  a  pardon. 

In  what  hiaaner  vs^tt  the  sialnti  wt^rka-it^ 
it  b  manifest  that  it  doth  it  not  but  ncioa  a  Ml** 
ditioo  pi^teedi^ot,  via.  Aftfei^  ideigy  atfowed^  and 
bomhig  in  the  hand.*Now,  this  porbovhatbhib 
defgy  allowed,  but  Is  not  bamt  iu  the  haOd^ 
(nor  fas  any  paidoo  for  iQ  aAd  tbl?i»foie  is  AM 
vet  ibtrried  to  the  benefit  of  this  atatote.  Wf 
tord's  eodnsel  say  be  is,  bMause  he  hith  hiii 
dc^  allowed.  But  that  hi  daitalmg  the  hd* 
vaiNsfe  neon  the  pt^rformibg  of  onepalt  of  % 
joint  ciMftiOD,  which  ought  not  fo  be  hod  bM 
upon  perlbrming  both.  They  mi^t  as  WW 
havepfetewM  to  ft  biifoM  the  performance  of 
either ;  the  stitmeeays,  after  both  tlhrgjr  Olid 
hfifning.  Tlieyaay  alM>,  that  this  bunmgls 
no  part  ef  the  judgment,  as  hath  tWte  hehl  fo 
^0BSe  hf an  apftesi  Be  it  eo:  but,  I  «iy,  it 
is  apart  of  the  condition  in  this  statute. 

nctfeisteo'case  ib  our  liooka  against  thiW 
oidoion-    (But,  on'  ftia  ciifitiaiy,  there  Mre  mi« 
MMtiMlbrlt)  flbMMI^diltlitettDOOkt 
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«ppli{aUe I61liis  cum;  ts  wai  Irtiily  oiMorvdi 
hy  the  kitiff*t  terisuil.  The  opiniDD  of  my  Umi 
obief  jintice  llohut,  io  titerle  Mid  WiUwnui'B 
•cate»  rigbllv  coMidwH,  coofiruM  tbw.  I  b«ve 
borfotrcd.  toe  book  from  tbe  gcoUeaMD  at  tbo 
WyMulrMdtt  HeMiliiieEpraMly,tbatiirbcre 
a  coBvioiiaJiabie  to  be- burnt  'm  we  band,  be  ia 
not  dtfebaigedaiHlMttored  without  it;  becaiiM 
tbe  atatute  aafit  aAar  buniing:  but  fraea 
tbcDceforth  tbe  gtatiite  frvea  bim  from  aJI  fur- 
ther panisbineot.  Buti  be  saith,  tbat  wbeie 
be  is  not-  liable  to  bomiog,  be  aball  bate  tbe 
tame  benefil  imiBediately  upon  tbe  aUowance 
of  clergy  ooly.  dm  it  was  lo  tbe  case  before 
bio ;  wbi^b  was  tbat  of  a  dark  io  orders : 
lor,  Searle  was  a  ckrgyman,  panonof  Haydoii 
German,  in  £ssj»,  and  convicted  of  roan* 
elangbter.  Sn  it  is,  be  says,  m  case  where  the 
king  pardons  tlie  burning.  And  the  last  words 
in  tbe  case  dearly  shew  bis  meaning,  vja. 
where  tbe  atatote  says,  aAer  homing,  It  im- 
ports  where  biimiug  ought  to  be,  &c. 

To  we  the  law  is  evident,  it  peer  shall  bare 
tbta  benefit,  witheot  either  dem  or  bnming. 
4  derk  in  orders,  upon  dergy  alene,  without 
boniiiig.  A  lay  •clerk,  not  without  both. 
.  As  I  remember,  (here  bath  been  but  one  an- 
tjiority  more  mentiooed,  and.tbat  is  of  my  lord 
chief  justice  Hale,  in  his  Summary  of  tbe 
Fleas  ot*  the  Crown  ^  1  have  i^ot  hither  that 
^k  also.  To  my  uiwlei  standing,  he  nlainly 
4eohires  the  same  odnion,  and  dies  the  belbre>- 
meotioned  case  of  Searle  for  proof  of  it.  His 
words  (so  &r  as  they  relate  to  this  matter)  are 
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What  tbe  effect  of  cleigy  aUowed  f 
.  In  ancient  time  the  oooseqiient  was  dditeiy 
to  the  ordinary,  either  to  make  purgation,  or 
mbKue  pnrgatUme^  as  the  case  required. 
.  Bui  by  Stat.  18  Sli«.  c.  7.    Now  ody  burnt 
in  tbe  band,  which  hath  diese  effects, 

*  1.  It  enables  the  judge  to  deliver  him  out  of 
prison. 

•  il.  It  fives  him  a  capadt^  to  purchase  goods, 
and  retam  tbe  profits  of  hu  I^imIs.  Fuidey's 
Csse,  5th  report. 

.  3.  It  restores  bim  to  his  credit.  Hob. 
Searle*a€ase. 

Tbe  word  [which]  need  here  (whatever,  eke 
it  do,  or  do  net  refer  to)  doth  certainly  refer  to 
tbe  next  antecedent,  that  is,  iHimiog  in  the 
Iiand;  and  the  two  books  which  this  roost 
learned  judge  dtes,  are  full  authorities  that  it  is 
this  burning  which  enables  the  court  to  ddiver 
bim,  and  that  tbat  delivering  which  is  then  due 
|o  hiin  is,  bv  good  constmotioo,  in  lieu  of  a 
pardon,  wliich  restores  him  to  his.  said  capa- 
city and  credit. 

To  coadude :  this  condition  precedent,  upon 
which  the  restitution  of  thb  person's  credit  de- 
pends, is  not  perlbrmed  (by  his  uoderi^oing  the 
said  punishment,)  nor  discbaiged  (by  the  lang's 
pardoning  itj)  jand  therefore  he  is  not  a  kgaJ 
witness. 

4  Sml  of  JfUfch£ster»-  If  the  rest  of  my  lords 
the  ju4ges  be  .of  the  same  0|Httion,  so ;  and  1 
hope  yoawiH  not  oblige  them  to  deliver  their 


opinions  at  lasge,  to  take  up  year'  iBiwdsliipn 
tiine  with  afgumettts  of  mm  len^ctb ;  Ibr  the 
matter  has  been,  I  ibink,  eofidcfllly  debated. 

L.'Chiff  BmPm.  («ar  Bdwnrd  Wani.)  Ify 
lords,  I  ain  of  the  same  optmow. 

Just.  Kevi//.  And  so  am  I. 

L.  H,  S.  My  loni  ef  Warwiek,  hm%  jm, 
any  thing  move  to  sayto  this  ipwstiop  ? 

Earl  sc  War,  So.  my  lord. 

L,H.S.  Then  wlwt  is  your  lerdsh^' plea* 
sure  r    la  this  man  to  be-admitled  i      ' 


Ltrdi,  No^no;  we  think» by  law,  he 
be  a  witneas.* 

L.H.S.  MyhNd«fWacwMk,m7los>dsare 
ef  opinion,  Tbat  this  pemoo  cannot  be  atfniilBd 
as  a  witness  lor  ye«* 

EoAfif  Wor.  Vky  birds,  I  subnul  to  y 
lordships'  judgment  m  the  matter* 

£aif  of  Noitingkom.  My  loi^  I  a 
|;lad  yonr  lordships  have  had  this  matter  de- 
batedbytbecounsd,  that  so  it  might  be  set- 
tbd :  ill  my  hnk  tbe  judges  that  ase  bcvw,  it 
seems,  are  of  opinion^  that  this  man  oaa  be  ne 
witneas«  and  thercfbre  bis  testiawny  ■sont  be 
reacted.  But  there  is  onother  proposal  tlmt  J 
have  to  osake  to  your  lordsfaipa,  of  a  ppiot  tet 
I  think  ought  to  beoonaidercd  of:  Hy  noble 
hirdattliebardidsoppQsethat.be  had  proved 
before  your  lordships,  that  he  went  isto  the 
fidd  to  fight  on  tbe  aide  of  the  pasty  tfant  wis 
killed,  but  not  on  the  other  side}  nod  iwdee4 
that  be  went  not  to  fight, ^at.to. prevent  a  quar- 
rd ;  and  therenpon  he  dad  st^rt  a  i|«aestien, 
whether  it  should  not  be  a  prcsumptinn  in 
pdnt  sf  fret  aad.  law,  tbat  he,  bdag  on  the 
side  of  the  party  that  was  killed,  should  not  be 
reputed  innocent  of  his  death?  (jfow,  I  cqnica;, 
upon  thestarttpg  of  this  el^eetion,  I  deofated  of 
i^  whether,  if  any  one  were  pressnt  at  the  kill- 
ing of  a  man,  where  aeverd  people  wveca« 
gaged  ID  fighting ;  on  what  side  soevereocb  a 
petson  were,  eitner  on  tbe  side  of  the  party 
that  waa  killed,  or  on  the  other  dde,  yee  whet* 
soever  .crime  it  was  in  those  that  luUed  him^  it 
was  the  same  crime  in  those  that  were  present 
at  tbe  actioD.  My  lord  of  Warwiek  did  <Mre, 
tbat  bis  oouned  might. be. heard  upoa  that 
point ;  if  there  be  any  question  with  y  oar  lerd- 
sbips  in  tbat  caact  and.  my  bird  detsrvs  be 
counsel  may  be  heard  to  that  matter,  it  nay 
oocaaion  a  matter  of.  debate,  .which  cannot  tk 
m  this  place  openly,  but  most  be  between  your 
lordships  aasongyoorsdves;  Indeed,  I  think  it 
reasonable  that  counsel  should  be  heard  upoa 
thecaae. 

X.  H.  5.  My  birds,  I  think  yen  nrenat  ar- 
rived at  tbat  question  yet ;  yen  are  not  to  take 
for  granted  any  part  of  the  fiwt,  but  are  to  de- 
bste  among  yoursdves,  alter  the  proof  ia  ovci; 
w  hat  that  proof  iloea  amount  to. 

*  See  BIr.  Ilaigrave'a  nodce  of  this  Case  IB 
bis  learned  Disoonrae  on  the  eff^  of  tbe 
Kiag*s  Pardon  of  Peijttrjr.  See,  ton.  Rook* 
wood's  Case,  and  the  autjiovtties  raierred  tein 
the  Note,  p.  187,  of  this  Vdume. 
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£ari  t€Rodk$ter»  Indeed,  my  loqds,  I  hope 

Ejoa  will  not  eu|»pooe  eny  thin^,  and  to  take  tl 
or  ffranted,  thai  may  ooeaakm  any  debate;  be* 
eauie  tliat  is  not  to  w  done  here  in  this  place, 
but  we  must  adjourn  to  another. place  ror  it; 
The  bare  puttinr.of  aroase  by  a  priaoner  at  the 
bar,  doea  not  amke  that  to  be  the  ease  truly  in 
poiot  of  fact,  for  as  lar  as  I  heard  and  nnder- 
stood  the  Qoble  lord's  propoaal  at  the  bar,  what 
he  desired  to  haTe  bb  eoonsel  heard  to,  was, 
that  he  bein|f  one  of  six  that  went  into  the  field, 
but  goin^ .  with  a  design  lo  part  them,  and  no^ 
with  an  mlentton  to  ^promote  the  f|oarrel,  coald 
not  be  in  e^ual  degree  of  gnilt  with  those  that 
were  on  the  other  side,  who  killed  the  paHy  ; 
but  noWyiny  lords,  1  take  it,  il  is, tar  from  being 
granted  on  the  ether  aide,  thai  that  is  the  state 
of  the  fact;  nav,  my  lovd  himself  owns  that  he 
was  in  the  fiekf,  and  that  he  was  engagetl  in 
the  combal  with  Mr.  James;  and  then  the 
qaestion  most  be  that  is  to  be  debated,  whether 
a  party  that  is  concerned  in  a  quarrel  where  a 
pcvaon  is  killed,  is  in  eoual  degree  guilty  with 
IhoM"  thai  weie*  on  the  other  side  against 
the  person  thai  vaakiUed?  And  then  the  ques- 
tion wonkl  be  far  different  from  what  it  would 
be  otherwise,  and  as  hn  lordship  did  propose  it ; 
and  if  there  be  a  doubt  in  matter  of  fact,  that 
ooglit  to  be  settled  here  in  this  place,  that  af- 
terwards it  majr  be  considered  in  another. 

£ari  of  NoUingham,  My  lonls,  I  cannot  hot 
agree  with  thaliioble  lord,  that  the  matter  of 
fact  oiM|ht  to  be  settled,  and  then  if  any  debate 
arises  Oiereopon,  your  lordships  are  to  return 
lo  your  own  house,  and  there  to  debate  what  is 
your  judgment  upon  that  matter  of  fact :  Bnt 
wbatsoefev  motion  is  made  by  the  noble  lord  at 
the  bar»  wherein  he  desires  to  have  his  counsel 
heard,  that  I  suppose  may  be  consiilered  here; 
and  thia  point  bavinf^  been  started  by  my  noble 
lord  at  the  bar,  as  a  point  (d*  law,  and  not  of 
fact,  1  deaire  to  remind  him  of  it,  to  know 
whether  he  doea  inaist  upon  it ;  if  be  does  not 
more  to  have  the  matter  argued,  then  there  is 
«n  end. 

'  X.  U.  S.  My  lords,  I  do  not  think  you  will 
hear  oounael  upon  a  matter  of  fact,  and  there- 
fore it  is  not  npe  f  till  the  fact  be  settled)  for 
you  to  hear  counsel. 

Earlof  IFer.  My  lords,  I  humbly  pray,  that 
you  will  hear  my  counsel  as  to  that  point. 

X.  H.  S.  My  lord,  this  is  a  matter  of  fact  un- 
determined, and  not  a  matter  of  law :  what 
o|Mnion  their  lordships  will  be  of,  when  they 
bare  considered  the  prooli)  as  to  the  feci,  is  one 
step ;  when  that  is  orer,  it  will  be  the  proper 
time,  if  any  do«ibl  be  remaining  with  their  lord- 
nliipe,  in^int  of  bw  to  hear  counsel ;  but  upon 
bare  matter  of  fact  connsel*ie  not  lo  be  allowed. 
£nrl  iif  Roehe$ter.  My  lords,  if  there  be  any 
debate  among  the  lords,  whether  it  be  a  matter 
of  Ihal,  or  a  matter  of  law,  we  roust  go  up  to 
our  own  house;  buttipon  any  poti|t  of  law, 
where  oounnel^is.to  be  heard,  it  roust  be  in  this 
place,  in  the  presence  of*  the  prisoner,  and 
allerwanJB  your  hmMdps  wiU  deoirte  it  among 
yoorselTtes. 


Earl  of  Noiiingham,  I  hope,  my  lords^  the 
counsel  would  not  state  the  case  otherwise  thaa 
as  it  b  teally  In  point  of  fact ;  nor  can  this 
nobb  lord  hope,  that  any  thing  will  make  ad* 
impression  upon  my  lords,  but  what  fVom  the 
fad  rightly  stated,  n  supported  from  the 
evidence;  and  that  which  my  lord  pro*^ 
poees,  is  to  have  hb  connsel  heard  to  a  matter* 
of  bWy  wiiich  your  lordships  will  be  judges  of 
after  you  have  heard  it,  whether  there  be  sny 
weight  in  that  which  lie  aopposes  to  be  hbcase^. 
Chat  a  person  assistmg  in  a  combat  on  the  side 
of  him>that  b  killed,  b  in  equal  degree  of  guilt 
with  tbeni'tbat  are  on  the  other  side;  that  pes* 
sibly,  if  the  fact  be  agreed,  may  be  a  point  fit 
to  near  counsel  to,  belhre  your  lordships  go  i» 
debate  it  among  yourselves^ 

Duke  of  Devonshire*  f  f  f  am  not  mistaken, 
my  lord  of  Warwick  owns  his  beitag  one  or 
them  that  founbt,  for  he  has  offered  witnesses 
to  prove,  that  ne  received  a  wound  in  hb  hand 
bv  fighting;  if  my  lord  of  Warwick  thinks, 
that  there  is  a  difibrence  between  hb  being  on 
Mr.  Coote'a  side,  and  theirs  that  were  on  the 
other  side,  and  wouM  have  hb  counsel  heard, 
how  far  it  will  difference  hb  guilt,  and  the  nature 
of  the  crim^  flroro  what  it  was  with  them  xn 
the  other  side,  1  cannot  think  thst  can  be  to 
any  great  purpose  to  have  that  ai^ied ;  but  if 
your  lordships^  please,  you  may  hear  hb  coun- 
sel what  they  have  to  say  to  that  matter ;  but 
otherwise,  I  cannot  thmk,  but  that  his^loidshipr 
wfll  acknowledge  the  matter  of  fbct,  that  he 
was  engapped  in  the  qnarf«l. 

£8rl  of  PettrboTough.  My  lords,  I  desire,  if 
Ihb  be  a  jioint  that  my  lord's  counsel  should  be 
heard  to,  that  it  should  be  slated  as  a  nOint  of 
law,  and  then  your  kirdships  will  connder  of  il. 

X.  H.  S.  As  weHas  I  could  apprehend  it,  as 
it  was  offered  by  my  lord  of  Wal-wick,  thia  was 
what  he  desired  to  hare  hb  counsel  heard  to  r 
though  the  persons  engsged  in  the  ooarrel  on 
the  opposite  party  to  M  r.  Goole  have  been  tited 
and  found  guilty  of  manslaughter,  yet  he  if 
not  in  equal  degree  of  guih  with  them,  he 
beinff  engaged  on  Mr.  Cwte's  side,  and  there- 
fore bis  joraship's  case  diflbrs  from  theirs  who 
fought  against  Mr.  Coote.  Thb  point  he  wouM 
have  anpied:  by  bis  counsel  before  your  lord- 
ships as  a  matter  of  law  founded  upon  the  fad ; 
now  the  fad  of  the  case  must  arise  fVom  the 
evidence  as  it  has  been  given,  which  has  not 
yd  been  debated  or  settled  by  your  lordships*; 
and  till  that  be  agreed  to  be  the  case,  no  qoes 
tion  of  bw  does  properly  arise. 

Duke  of  ^Leedt,  My  lords,  if  posdbte,  I 
would  put  thitf  matter  intoits  true  mdhod ;  fbr 
indeed  I  think  we  have  been  all  this  while  oot 
of  the  tray.  The  noble  bird  althe  bar  has  de- 
iired  to  have  hb  counsel  heard ;  this  House  has 
allowed  him  counsel  in  matters  of  law ;  I  would 
desire  diatthe  counsel  would  state  the  case  so 
to  your  lordships,  that  it  may  appear  to  be  a 
ease  fit  to  be  atoned,  that*  so  it  may  receive 
your  lorddiipa'  judgment  therrap6n.  My 
lord's  own  bare  proposmg  ef  such  a  thing,  will 
not  be  jMiough  to  ineUoe  yoer  lordships  lo  be  of 
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«|iiii|oiH  pwbtpt.  m%  way  or  others  hut  I 
VQWld  my  your  UirMifa»  that  yo«  wonlil 
diraci  W€  ciiiyci  thai  ai*  a«igMd  foe  any 
QoMe  l«»ivl  atihe  Mr,  to  proynft  thai  ta  your 
lM«4abi|ia  u  a  poioi  ot' law  tMl  ha  oagbt  to  Ml- 
aifl^  upoB.  I  tUiok  it  ii  appaiaal  to  evctj  hody, 
IhatJio  point  of  law  cao  avke  hat  apoa  aMttar 
of  fapt,  which  ia  igrca^to  boprofodiii  aay 
oiwa  i  aow  tho  pioo&  of  tha  fad  we.  havo 
heard ;  aow,  that  which  I  wonUjwopoiatoyoiir 
lordi4MP9  i«i  that  ioftcad  of  hauiny  hia  couMwl 
Id  argttf  ia  poiat  of  lhcl«  what  ii  not  yol  agreed 
wpoa  to  bo  the  fact,  they  ibould  state  each  a 
poiat  of  law  aa  they  would  aivoa  u^ ;  and 
thca  whether  you  woald  tbiok  it  a  poiat  of  kw, 
9r  aot  a  poip<  of  law,  we  011411  go  into  anodier 
place,  where  it  may  ha  dahated.  whether  it  ha 
each  apoi%lof  law  if  Ihateounsal  should  be 
haaidtoil. 

Earl  of  Po^erlorwagA.  •  My  lordly  I  hapa  yon 
will  foqp? 0  SM  for  tntCRposiag  ia  tins  OMtler, 
bat  that  which  i  hara  to  njr  to  it  is  tbic :  I 
aia  fbr  fioiA  giriag  any  opiaioa  aa  yet,  as  to 
the  mtlcr  offset,  whdhcripy  Joed  of  Warwick 
wss  Mr.  Coolers  friend  or  his  eiMMy;'  I  know 
it  is  apt  a  prooar  place  lor  that  matter  to  be 
dehstod  ia:  bat  my  aoUo  kwd  at  Iha  bar 
daairas  to  hara  his  coaaad  heard  upon  that 
poMpt,  as. if  tha  fact  was  sgraod:  tmly,  till 
the  f|nt  be  agreed^  I  yartioo  wheiber  we  can 
gti:a  ma  iodgaiaait  or  opiaioa  ooe  way  or 
odpar.  If  I  obsevfod  aright,  tha  etidenca  for 
Ihfi  king  aimed  at sooaswhat  also:  Ishallaot 
aay  what  any  opioioA  now  is,  till  we  come  to 
«aia  it  aBKBg  ajjursdves ;  bat  hero  is  a  desire 
of  hariag  cquossI  beaid^  but  these  is  no  i|ues« 
IJOB  of  law^atatftdf  bat  it  dmeads  upon  a  matter 
of  ftctwhilA  iaaot  yat  dattrmiaed  by  your 
lordships,  before,  whom  tha  coasideratioo  of 
both  fact  aad  law.  doth  lie.  whatber  a  person 
that  ia  aagsgied  oa  the  siao-of  tho  party  that 
is  Mllcd  ia  a  qaavral*  where  saosnl  pcnoas  on 
both  sides  arofsaasmed,  he  m  mncb  gaiJty  as 
Ihoso  that  are  coocenwdoatheothersiiar 

Mspq.  of  Ifena.  My  kNrds,  1  do  suppose  that 
y ou  may  hear  tha  couasel  to  suta  tha  qaaatioa, 
witboat  your  detenBaaing  aay  thmg  opota  it,  as 
ts  ^oar opiaiao ana  way  or  other;  for  your 
hearipg  of  oouaael  is  oaly  in  order  to  prepare 
your  lordships  for  tha  dfhata  smoag  y ouSrseif  cs, 
if  thaiaremaiaaa^y  doubt  with  yoa.  Itseeaia, 
asy  noble  lord  at  the  bar  baa  propoMd  that  his 
cooascil  aboald  ba  Jieard :  If  tha  oouaael  will 
state  tha  paiat  la  ba  aigaad  opon«  year  lord- 
ahips  may  here  poaaider,  wheihar  it  ba  such  a 
^aie  as  it  is  01  la  hear  coimasl  to;  itwa,  no 
doubt,  yoa  will  b^ar  Asuaail  lo  it .  Tbia»  I 
*ttppossy.you  will  hear  liam  tham».or  othari* 
wisayopr  kwdshipa  will  Ml  think  it  logifo 
yoorselTes  thu  trouMala  go  anidabata  that 
wUdi  b  M  sfttlad  ^aastion  to  ba  dcbatad.aC 

£.  of  &9okMier.  My  loaAi,  lamaftaid,  ef 
oaoessity,yoa  mast  at^omra  la  your  own  hoaaa» 
tor  1  fiod  my  lords  ase  hare  anruiag  ana  wab 
another;  soawareQlopiaM», Aatttmcoaaafll 
should  state  tha  question,  thai  they  dbauld  ba 
haaidupoBi  othmofmylaEdaaraofapWoa, 


that  it  is  oaly  a  aBamcar  laet,  nata 
law,  open  which  csaassl  shoaM  be  •«H«t 
than  it  must  he  dsbalad  helwaca  year  loBdshipa* 
which  is  not  proper  te  la  dokiera;  Ihareforw 
1  would  huaihl^  OMwa  your  lordships  Ihst  yaw 
wonld  adjoara  la  year  owa  hoose. 

E.  of  i'elSfiorcN^A.  1  sappsm  your  Iwsdships 
will baplaascd  lu eiM|airaof  the coaaswli  who* 
thcr  they  do  iosst  upon  thw  poiat. 

1:.  fl.  &  My  lord  Warwiflk,if  yaarhwdahip 
insist  that  yaor  oauaeel  should  ba  heard  npoa 
dm  paiat  which  yoa  hate  odhtad,  it  aaems 
there  is  soch  a  difwreaeo  of  apiaMmaaan|f  my 
knds,  that  for  tha  debating  af  what  ahaU  ha 
doae  ia  the  case,  my  lords  mast  aij^omca  ;  hot 
if  you  do  not  insist  upon  it,  they  will  go  ia  tha 
ordiaary  method^  to  oaosider  of  Iha  cvidanca 
that  baa  been  givea,  after  it  is  saafaned  up  oa 
both  skies ;  for  if  yon  hate  no  asons  cvideooe 
to  offer,  yon  asa  to  make  year  nbanaatiaaa 
upon  the  eridenoe  that  has  beea  giaesu 

£.  of  IfOTNclt.  I  sabmit  it,  npoa  the  whala 
Bsatlsr  to  yoar  lordahips^  whaiher  aay  caQoeel 
can  km  heard,  or  net,  lo  that  pamt.;  haw  ftr,  1 
bamg  of  MnCToom's  sula,  aa»  ba  gaiky  af  his 
death* 

L.H.S.  That  ui  a  asattar  of  fact,  wfciah  is 
notyddetermuiad;  aadthersfefalfaaqiieatiea 
which  yon  suppose  lo  arise  npoa  it,  ia  not  yei 
ripeto  bereeolved.  If  yoa  ha?a  ao  allKr  wa- 
nesses  to  produce,  that  whioh  rrmaiaa,  for  I 
think  I  may  properiy  apqnaint  3^00  whk  thi 
method  of  proceeding,  is,  that  yoa  aia  waw  oa 
your  part  to  aom  up  the  atideacethat  kaa  hem 
gsren,  which  b  your  own  work,  as  aat  ktia^ 
allowed  counsel  as  lo  matter  of  tet ;  ^on  ait 
at  liberty  to  make  auch  obaarvatiaaa  aa  ywa  may 
think  for  your  adranla|(a  npoa  Iha 
and  so  to  dose  yoar  deteaoe. 

E.  of  Warwick.  My  hnd,  I  sdbait  at 
the  whole  msUgf  \m  yoarlordslapa* 

JL  H.  iS.  Mr.  AMoiaey  Graeral,  aay  had  ef 
Warwick  submits  tha  maner,  as  it  liaa  ben 
proved,  to  their  brdships,  wilhsat  any  swaii- 
ining  up  of  the  evklenoe ;  yoa  who  are  af  the 
kiag's  cottoasi,  if  yoa  thiak  it,  wil  aaaa  ap  the 
ortSmce  on  yours,  ia  aider  to  Ihair  laedshipe 
conudecation  of  it:  Thb  von  kmaa  is  the  time 
for  ooing  it.    Make  Prooamatiaa  Ihr  8ikwoe« 

ClfftktCr.  Sqjaaat  a  Aram,  inaka  IV»- 
clamalioo. 

&17.  at  Amu.  O  Yea,  O  Yea,  O  Tes^  nj 
lord  high  stearani  of  England,  Us  gvaes^  dam 
siraitly  charge  aad  aommaadatt  maaaaref  par* 
saasJiere  prsaent,  ta  keep  siieace,  wpaai  paia  of 
impriaoameat 

JL  H.  S.  Owithmi,  yoa  that  asw  af  tlw 
Iciag^s  ooonssi,  now  b  yanr  liaa  la^aaaa  op 
the  awdaace  for  the  kiag. 

Then  Mr.  &to*<or,  (sir  Mm  Baavim)  hig[aa 
la  snm  4ip  the  cvidsaof,  bat  lik  vaiea  waa  aa 
law,  tbft  ha  cmdU  nat  he  heaid  by  tha  lai^ 
thai  sat  at  the  upper  end  ef  tha  haaee. 

Dakaof  JUeds.  BIy  hwds,  I  Ihipkitor  so 
graai  amperlaoaa  to  hata  a  tana  state  ef  the 
tataad  amdenca  bid.fadhra  ns^  aad  that  me 
laay  hear  what  the  king's  coaaael  da  aay  a| 


ii(m 

In  jet.  S.  Make  another  prociunadoii  fer 
silence. 

CL  of  the  Cr.  Serjeanl  at  Arms,  make  pre- 
clamation. 

Sery,  at  Armt,  O  yes,  O  yes,  O  yes,  my  lord 
high  steward  of  Eng'iand,  his  grace  dees  sirait- 
ly  charg^e  and  command  all  manner  of  persons 
hero  present  to  keep  silenoe,  u^b  pain  of  im- 
prisonment. 

B.  of  Bridgewattr. ,  Truly,  my  lords,  the 
noise  about  the  court  is  so  great,  that  we  who 
sit  moch  nearer  to  the  har,  than  the  noble  lord 
who  mbde  tlie  motion  for  the  removal  of  tb6 
conncil  into  another  place,  cannot  bear  Mr; 
Solicitor  what  he  says ;  and  therefore  I  think 
aome  of  thp  guard  should  be  sent  out  to  clear 
all  the  passages  about  the  court,  that  there 
may  be  no  noise ;  lor  it  is  the  noise  of  the 
people  without,  that  makea  it  so  difficult  to  hear 
the  king's  counsel. 

^  L.  n.S,  Let  some  of  the  guard  without  tak6 
care  that  there  be  not  that  noibe  made ;  and 
whosoever  does  make  a  noise,  let  him  be  iakeii 
into  custody. 

\Tkta  aoother  nroclamatioB  was  made  for 
ailenoe;  Upon  whicn  there  was  a  greater  quiel* 
intheHaU.}  ^ 
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Iheeommiiig  up  of  the  erideooe,  that  if  my 
Jordsbe  of  my  opinion|  we  shall  be  very-  de- 
fectif  e  to  know  what  judgm^t  we  give  when 
we  oome  to  g|ive  judgment^  unless  we  are  tho- 
ipoagbly  aoprizedof  tbe matter  of  fact  and  the 
proofs.^  1  confess  I  am  going  to  move  that, 
.which  is  tt  thing  not  according,  to  the  onlers  of 
the  house,  but  much  without  the  rules  of  the 
house,  that  the  coimsel  should  be  beard  in  any 
otiier  place  hut  where  tliey  are,  at  the  bar  of  tbe 
•  house ;  this  is  contrary  indeed,  I  acknowledge, 
.to  the  orders  of  the  bouse,  and  so  my  motion  is 
imigular ;  but  yet,  in  order  to  our  satisfaction, 
that  we  may  be  eneUed  to  bear  what  the  king's 
counsel  do  say  to  us,  especially  in  summing  up 
the  evidence,  I  cannot  nut  offer  .this  to  your 
lordships ;  for  we  can  no  more  hear  the  counsel 
liere,  than  if  we  were  quite  out  of  the  house : 
Whether,  therefore^  your  lordships  will  please 
to  order,  that  any  person  that  has  a  stronger 
voice  should  sum  up  the  evidence  ;  or  whether 
yon  will  dispense  with  ibe  orders  of  the  house 
so  far,  as  that  Mr.  Solicitor  may  come  to  tbe 
clerk's  table,  or  some  other  place  within  the 
house,  where  he  may  be  heanl  by  all,  1  must 
submit  it  to  your  lordships.  It  would  be  a  great 
•atisfiiction  mr  us  to  hear  him,  in  order  to  our 
jud|n>seot;  but  1  acknowledge  in  this  1  do  make 
en  irregular  motion,  as  to  toe  orders  that  are 
usually  observed  by  your  lordships :  but  I  know 
not  bow  to  help  it,  in  regard,  without  bearing, 
it  is  impossible  for  us  to  mrtn  our  judgment. 

£.  of  BocA.  My  lords,  I  have  a  very  great 
respect  for  every  motion  that  that  noue  lord 
'who  spoke  last  does  make,  and  I  am  of  his  opi- 
nion, that  it  win  mightily  tend  to  the  satisfiic- 
tioQ  of  my  k>rds  who  are  to  give  their  judgment 
in  this  case,  to  hear  both  tbe  evidence  and  the 
counsel,  and  what  observations  are  made  on 
both  sides ;  and  that  it  is  a  great  disadvantage 
that  the  counsel  should  ha?e  so  low  a  voice,  that 
all  my  birds  should  not  be  able  to  lM>ar  him  ; 
but  yet  I  hope  tliat  may  be  remedied  some 
other  way  than  what  is  propoeed  by  that  noble 
lord ;  for  if  what  he  desires  were  done,  it  will 
he  obvious,  that  in  ^int  of  precedent  many  ia- 
'conveniences  will  oceur  upon  breaking  Uie 
orders  of  tlie  house,  to  comply  with  a  motion 
which  is  acknowledged  by  the  noble  lord  him- 
self to  be  trr^lar ;  for  it  would  be  impossible 
to  bear  any  body,  if  it  be  permitted  to  make 
such  a  great  noise  without ;  and  it  is  that  whidh 
renders  the  difficulty  of  hearins^  the  greater.  If 
tbtft  were  quieted,  your  tordsoips  might  hear 
this  gentleman  as  well  as  ttiose  of  the  other 
counsel:  or,  if  this  gentleman's  voice  win  not 
so  well  reach  your  hearing,  then  there  are 
other  gentlemen  of  the  king's  counsel  that  have 
stronger  voices ;  and  if  any  of  them  would  sum 
up  the  evidence,  I  believe  it  would  be  better 
heard,  and  consequently  better  apprehended 
by  your  lordships ;  for  1  had  rather  any  expe- 
dient should  be  found  out  to  comply  with  the 
orders  of  the  house,  and  preserve  them,  than 
that  any  irregular  thing  should  be  done  for  the 
breaking  the  orders  ofthe  bowae,  upon  any  ac* 
count  wbatsoever. 

•voL  xui 


^  X.  H.  5.  Mr.  Solicitor,  there  is  hopes  qoW| 
since  there  is  not  so  great  noise  as  there  was, 
that  you  may  be  beard  by  my  lords :  yon  must 
use  (ne  best  endeavours  you  cao»  that  you  may 
be  heard. 

E.  cfRoch.  If  that  gentSematt  eaimet  speak 
out  so  well  that  he  can  be  heard,  those  or  the 
king's  counsel  that  have  better  voioefi  mual 
sum  up  the  evidence. 

Sol,  Gen.  My  loid,  I  speak  as  kmd  as  t  can. 

E.  of  Roeh,  There  are  others  of  the  king's 
ooonsel,  pray  let  them  do  it  then ;  Mr.  At- 
toniey ,  he  being  nearer  and  within  the  bar. 

I^KS.  I  know  not  whether  Mr.  Attorney 
be  prepared  for  tbe  bumming  up  of  the  evi- 
dence, because  he  examined  the  witnesses,  and 
the  kind's  counsel  usually  allot  to  themselvea 
the  particular  parts  which  they  intend  to  tak^ 

E.  ofRoch.  Then  let  Mr.  Solicitor  go  on. 

Soi,  Gen.  I  weald  shortly  observe  to  your 
lordships  what  evidence  hath  been  given  to  yoa 
OB  behalf  of  the  king  in  tbia  case,  against  thai 
noble  ford,  the  priMmer  at  the  bar,  for  the  of- 
fence for  which  he  stands  ipdielsd.  The  first 
wimess  that  was  produced  was  tbe  drawer  ajt 
tbe  Greyhound-tavern  in  the  Strand,  where 
this  quarrel,  that  was  the  occasion  of  the  death 
of  this  person  thatwsa  slain,  happened ;  and 
he  teUs  you,  that  that  night  there  was  a)  hie 
master's  house  my  lord  of  Warwick,  my  k>rd 
Mohun,  cant.  French,  capt.  Coote  the  persoa 
that  was  kflled,  and  Mr.  Dockwira ;  ancl  after 
they  had  been  there  some  time,  that  other  per« 
son,  that  was  the  ni^h  oonoemed  in  the  scuffie, 
Mr.  James,  was  sent  for,  and  he  came  in  when 
it  was  pretty  hite ;  there  they  oontinned  till  on» 
or  two  o'clock,  and  then  they  cam^  down,  to  the 
bar,  and  ocdera  was  given  tor  to  call  coaches  ^ 
butit  being  so  hdei  wldiiBday  menunC*  Ai!f 
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cooM  not  lind  cMches,  and  then  there  wu  or- 
derf  for  iBt  (;:ett>Pg:  of  chuirs ;  wlieo  scnue 
clmtrs  wereUroagbt,  iMr.  Coote  add  Mr.  Frmcb 
went  iuto  two  of  the  chairs,  but  ray  lord  Mohoa 
interposed,  and  said  there  should  be  nothing  done 
that  ni^bt,  and  that  if  they  went  a^ray  he  woeld 
call  for  a  file  of  niusqueteert  from  the  goard, 
and  secure  them ;  and  tbereapon  &ey  came 
put  of  the  chairs,  and  went  into  the  houee,  and 
iliere  was  the  noise  of  sirords  cfauhing  beard  at 
ilie  bar ;  captain  Coote  said  he  wouUl  langh 
when  he  pleased,  and  frown  when  be  pleased, 
and  they  barted ;  three  were  on  one  side,  and 
Ibree  on  the  other  of  the  bar ;  naj^  lord  of  War- 
>riok,  my  lord  Blohun,  and  captain  Coote,  were 
on  one  sidej  captain  French,  captain  James 
and  Mr.  Dodcwra,  were  on  the  other  side.  In- 
deed he  says  my  lord  Mohun  and  my  lord  of 
Warwick  dtd  what  they  could  to  pacify  them, 
/ind  threatened  to  send  for  the  gtHurds;  bnt 
away  they  went.  The  next  witness  was  Thv^ 
mas  Browne,  and  he  was  the  chairman  that 
carried  Mr.  Coole,  and  he  sa^^s,  that  there  was 
an  endea? our  by  my  lord  of  WarH'ick  and  my 
lor«l  Mohnn  to  put  off  the  boaiaem  ai  thai  tiaoe, 
•nd  that  they  did  what  they  could  to  faaf«  put 
it  off,  and  that  eren  after  they  were  in  their 
chairs,  wbeu  they  were  turned  up  Si.  Martin's 
fane,  there  they  stopped  at  the  back  door  of  the 
Cross- Keys- tavern,  and  that  while  they  stood 
Hiere  with  their  three  chairs,  three  other  chairs 
eawe  by,  and  then  captain  Coote  bid  them  pot 
up,  and  follow  aflerthose  chairs  aa  fa4t  as  they 
could  to  I^iccster- fields. 

The  next  witness  is  William  Crippes,  who 
Vai  the  other  chairman  that  carried  captain 
Coote,  and  he  gi?cs  your  lorilshi|)8  much 
Ihe  same  account  that  Browne  gave  before, 
)and  his  evidence  was  just  to  the  same  pur* 
Bose,  that  my  lord  of  uarwick  and  my  lord 
l^lohoo  endeavoured  to  pacify  the  noatter,  and 
that  there  should  be  an  enu  of  the  businees 
for  that  night,  and  let  it  alone  till  another  time ; 
and  that  my  lord  Mohun  threatened  to  send  for 
the  guards,  and  secure  them,  and  wouM  have 
kad  them  gone  home,  that  is  Mr.  Coote  either 
with  him.  to  his  lodging,  or  he  would  go  to 
*i/lr.  Coote*6  ;  but  he  could  not  prevail.  Then 
'toy  lord  Mohun  6aid,  if  he  would  go  on,  his 
lordship  would  go  aud  see  an  end  of  the  bu- 
/liness. 

'  The  neti  witness  was  one  Crattle,  who  wes 
one  of  the  cbairmeir  that  carried  my  lord  of 
Warwick,  and  he  says.  Chat  my  lord  Mohun 
and  my  lonl  of  Warwick  did  endeavour  what 
they  could  to',  put  off  the  matter  till  the  next 
'toorning,  but  thai  they  could  not  prerail ;  that 
afterwards,  when  he  carried  my  lord  from  Lei- 
cester-fields to  tlie  Bagnio,  ray  lord  borrowed  a 
haudkercliief  of  him  to  wrap  his  hand  iO|  for 
lie  said  he  was  wounded,  but  by  whom  that 
"wound  was  given  does  not  appear,  nor  bow  he 
came  by  that  wound,  any  otherwise  thati  as 
*)ns  lordship  himself  sa^s,  that  it  was  given  liim 
by  Mr.  James.      * 

The  next  uas  the  oilier  chairman  that  carried 
loy  lord  bf  Warwick^  which  was  John  Gibsou, 
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and  his  testinODy  need  n<A  ht  rmeated,  b^ 
cause  H  did  BOt  diA^  ftms  the  ethets.  The 
next  witness  was  Retiert  Am>leffutp,  who  waft 
Aecbsirmsa  that  carried  my  lord  Mohim;  ant 
he  ssys,  that  Ibere  was  an  endeavour  tised  hf 
my  lord  upon  his  eottiDg  down  in  Sc  Martin*»- 
lane«  to  ^nel  caplaui  Coote,  end  prevent  any 
qoairrl  at  that  lime ;  bat  he  su^,  when  they 
would  go  on,  my  kird  Mdhun  said,  he  wnafil 
go  and  see  the  ead  of  it;  and  thereupon  Ihej 
went  en  towatds  Leiosster-ffeMs  to  the  end  Sf 
lireen-strsei,  which  is  st  the  lower  end  of  the  ' 
Sf|uare. 

The  next  witness  wts  Fatner,  who  wes  one^ 
•f  the  dmirmctt  that  carried  Mr.  FVench  to  the 
Bagnki  in  Long- Acn ;  and  he  tfeHs  your  lord* 
ships  what  happened  upon  his  carrying  hiaa 
thither;  how,  immediately  afVer  hv  amung 
there,  my  lord  of  Warwki  came  thilher,  ami 
they  knocked  at  the  door  at  the  same  time,  and 
that  captain  French  was  very  much  wounded, 
and  they  went  into  the  houee  togaher,  and 
that  French  wouU  have  had  them  puR  off  htu 
doeths  to  see  his  wounds,  for  he  Mieved  be 
was  a  dead  man. 

The  next  witness  was  the  ehanrman  wfiicb 
carrie<l  Mr.  James,  and  he  only  tells  your  lord* 
ships  that  he  carried  a  gentleman  imo  Leioesterk 
fields ;  that  my  lord  Mo4ron  endeavmn^d  to 
put  off  the  business  for  that  n^ght ;  but  wlio 
the  person  tvas  that  he  carried  be  cannot  n» 
well  tell,  nor  give  an  account  of;  hot  when  be 
had  set  him  down  at  the  further  end  of  the 
square,  there  he  kfi  biro,  snd  he  knows  no 
further. 

Then  there  was  the  surgeon  at  the  bagnio  ia 
Long  Acre,  who  gives  your  lordships  an  ac- 
count, that  about  two  o'ckick  in  the  moraing  on 
the  Sunday,  my  lord  of  Warwick  and  captain 
French  came  in  there ;  captain  French  was 
wounded  in  the  body,  and  my  lord  Warwick  was 
wounded  in  the  hand,  and  my  lord  Warwick 
did  take  extraordinary  care  ak  captain  French, 
and  would  not  have  the  door  opened  lo  any 
body,  nor  his  lordship  known  to  be  there ;  that 
afierwanis  captain  James  and  Mr.Dockwm 
came  to  the  door,  and  my  lord  came  to  th^ 
door  himself,  and  when  ne  saw  who  they 
were,  he  ordered  them  to  be  let  b  ;  and  Oiat 
there  was  a  discourse  about  g(oioginto  the 
country,  and  that  there  was  a  fear  mat  Coote 
waa  killed .  This  is  the  effect  of  the  testimony 
both  of  the  surgeon  and  his  servants;  and  it » 
to  be  observed,  that  when  captain  French  cmne 
in,  his  sword  was  not  bloody,  but  my  lord  of 
Warwick's  sword  was  bloody  almost  all  over, 
and  that  was  taken  notice  of  the  next  day;  and 
there  are  several  witnesses,  both  men  and  h-o- 
men  of  that  bouse,  that^ve  your  lordshlpa  anr 
account  much  to  the  same  purpose.  Then 
there  was  captain  Duekin6eld,  who  says,  that 
my  lord  of  Warwick  caaae  to  bis  lodgings,  and 
they  went  in  a  coach  together  to  the  tavern  in 
Cornhill,  and  then  there  was  a  discourse  of 

going  into  the  country,  and  ray  lord  said  thai 
e  was  afraid  his  friend  Coote  was  killed.;  but 
that  they  had  uo  abeolute  news  of  bis  beioif 
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kiOed  at  iM  time :  for  iUlMnild  teem  mj  fwrd 
of  Warwick  foiwH^  Um  field  m  mod  as  Ibe 
iital  itnike  vaa  gitan,  wlikh,  to  wbom  it  waa 
Aif  an,  if  laft  to  your  lodtbtpa^comdoratioa. 
indaajl  M  ia  praioidad  by  my  iordi  thai  dia 
wound  lluU  ha  had  10  bia  band  waa  givaa  him 
by  Bfr.  Jamea  ;  but  nathiog  «f  that  ia  mgda 
aMMTOot  to  yo«r  Jordtbipa  upon  the  prooft. 

naBweoaroetagiTe  your  lordiAups  an  ao- 
count  of  the  nature  of  die  wouoda  Ifeat  Bfr. 
Ooola  had  fa  bia  body ;  ao4  fi»r  that  wepro- 
4aead  bath  the  aoiyBMi  that  did  probe  the 
wouoda  btr  the  oidar  ef  the  ooroner,  and  the 
-«orooar  hfanaelf.  Indeed  ?re  eouM  not  fat  a 
tMiaitif  a  auwtr  fimo  either  the  avrg«on  or  the 
coroner,  whether  the  Woonda  were  gf tmi  by 
«ne  and  the  aane  award,  or  by  dilibreM 
awarda  $  bat  than  your  lordahips  hare  the  test!- 
joooy  of  Mr.  Tdmer,  who  waa  captain  Coote*ft 
servant  and  who  kaowa  bia  maater^  9«^ord, 
>«Dd  it  bath  baao  ahawo  4a  lum,  and  be  aayn, 
that  it  ia  bia  maaler'li  award  that  be  went  oat 
Irith  ;  and  it  can  be  eaaily  jutlgtMl  whether  he 
«oold  afire  himaelf thoae  wonnda  bv  that  award. 

And  your  lardahipa  hare  .Imewise  had 
brought  Mfora  you  another  award,  which  waa 
-leftatthebagiHoln  Loag  Acre,  tfiatwaaeap-i 
lab  Fmnoh'a,  that  had  no  blood  at  aO  upon  it ; 
but  iliy  lord  of  Warwick'a,  it  afema  by  aH  (Jie< 
•atidenee,  hadagreatdcalof  blood  upon  it. 

Then  oame  the  witneiaea  for  the  prisoner  at 

4he  bar,  Ihia  noble  lard,  my  lord  Warwick  i 

and  the  aum  of  the  teatimoniea  thai  they  hare; 

|(ifen,  b  of  a  «reat  deal  of  kindqcaa  between 

Riylord  Warw&andoaplainCoote;  that  my. 

ioiti  lent  htm  a  hundred  guioraa  to  purchase 

bia  commimion  ia  the  guarda,  when  he  bad 

tot  three  of  four  huodrtd  guineaa  which  waa 

oeaeiaary  to  make  the  purohaae ;  and  there 

oiaaaferal  of  them  that  do  Iea6fy,  tl^kt  they 

alwaya  looked  upop  captain  Coote  and  my, 

'load  of  Warwiek  to  be  ?ery  goodiVienda,  and 

that  there  nercr  waa  aoy  enairet  between 

them  X  And  that  if  the  aum  oi  what  the  eri-: 

t^eoaa  au  thai  iid»  did  taitafV.    And  this,  my 

lorda,  I  take  to  be  the  aum  ar  the  evidence  that 

^haa  been  jgiren  on  either  aide;  and  when  I 

hare  laid  it  thus  before  vour  lordahipa,  I  nuist 

.  aubmit  it  to  your  lordafaip'a  judffoiaiit,  wkat 

opinion  yon  wiU  be  of  tipao  the  u%olo  matter  i 

onlv  there  is  thia  qneohsarratioa  that  I  woajdd 

.  make  to  your  kwdabipa  upon  tliia  evideoop, 

That  there  ia  not  one  witneia  that  has  giretf 


Franch,  baftwoen  whom,  m  It  ia  aUadgad,  4bo 
onarrel  waa ;  but  that  ia  no  way,  in  point  of 
net,  made  appear  to  your  lordahips  i  ^sGi  thera 
being  auch  auapiciona  an^  circumstanoea  of  the 
Wood  upon  my  lord  of  Warwiok'a  aword,  and 
the  great  oonoarn  that  be  was  in  when  be  oamo 
to  the  bagnio,  and  daiHring  to  be  concealed,  and 
that  nobody  should  know  that  he  waa  tbere^ 
and  the  care  he  took  of  Mr.  French,  who  i§ 
the  pr^ended  peraon  thait  did  the  Ikct,  is  that 
Which  ia  to  be  a ubmitV^d  to  your  ferdihips ;  and 
it  18  tobeoba^rTed»  lna|  Mr-  Frencb'a  award 
waa  not  bloody,  but  only  dirty  i  but  my  lord  of 
Warwksk'a  aword  raa  rary  Uoody  ^m  the 
hilt  to  the  point,  and  he  was  in  a  great  conalen^ 
nation  when  be  came  into  tho  bouse. 

There  is  likewise  a  circumstaoce  wtiicb  your 
lordshipa  will  please  to  observe,  that  eren  Mr,. 
Coote's  sword  was  brought  into  the  bouse  by 
apme  of  the  c^M^pfuiy  that  were  tU?re ;  and 
whatsoerer  this  noble  lord  pretends  of  hia 
friendship  to  Mr.  Coote,  yeU  i^  G^eeina  by  hif 
care  that  he  took  of  captain  French,  he  ba^  af 
mudi  friendship  for  him- 

There  la  anotber  circumstance  that  has  beef 
testiBed;  which  it  will  be  fit  for  your  lordabipp 
to  take  into  consideration,  and  make  some  ob- 
aerration  df  $  that  is,  the  nature  qf  the  wonnd : 
It  se^s,  he  had  two  wonnds.  one  on  the  left 
aide  of  the  breast,  near  the  collar  bone,  and  that 
was  downward ;  and  yet  his  man,  that  waa 
liere  produced  as  a  witness,  does  testily,  thai 
be  was  one  that  used  his  right  band,  and  tlieA 
it  ia  a  wonder  that  be  ahoold  reoeiveauob  a  0ort' 
of  a  wound  in  that  part ;  and  the  other  wouol 
vfdfi  9P  t|if  lef^  side  too,  but  it  was  upward,  and 
how  that  could  be  given  to  one  that  waa  a  rigbit 
handed  man,  is  certainly  a  very  great  won-  . 
der ;  and  tnewonnds  being  both  girpn  upon  the 
same  aide,  it  cannot  bufbe  eonduded,  tbak 
they  were  giren  by  one  and  the  same  aword.  ' 

Anelbar  eircomataoea  wliich  rektea  to  iny 
krd  iif  Warwick  is,  that  when  he  tame  into  tho 
Bagnio,,  after  the  fad  waa  orer,  he  wouU  Iwrb 
kimself  denied  to.  be  tberOi  and  went  to  the 
door' when  James  and  Dockwra  came,  in  ;  an^ 
hia  decburipg  hia  desire  of  going  into  the  mon- 
try ;  these,  we  say,  ai:e  curamstancea  that  do 
induce  a  donbt,  that  tny  lord  .of  Warwjok  bai 
a  concern  upon  him  of  gr^t  guilt  of  having  a 
hand  in  thia  man's  death :  it  is  indeed  pretend- 
ed by  my  kml  of  Warwick,  that  Mr.  •Coote 
waa  a  person  that  tny  lord  of  Warwtdt  had  ft 
you  an  account  aatiafaatory,  by  whoaa'baad  f  kindness  fcgr ;  but  H  js  plain  by  the  evidence. 


these  wounds  were  given  to  Mr.  Coote  ;  and 
therefore,  though  it  is  apparent  my  lord  of 
Warwick  waa  in  the  place  where  the  mortal 
wonnd  waa  giveo,  yelty  whoaa  hand  it  waa 

E>ea  ia  not  yet  Juiown  ;  until  that  can  be 
mwn,  every  peraon  that  waa  there  muat  re- 
main under  the  imputation  of  the  aaaoe  guilt, 
aa  having|ahand,  and  contributing  to  hia  death  ; 
it  ia  certain,  and  cannot  be  d^iedt  that  thia 
noble  lord,  my  lord  at  the  bar,  waa  m  the 
field,  wherein  there  waa  actual  fighting  ;  for 
he  doea  not  deoy  it  bimaeif,  butaaya,  that  he 
was  engaged  partiqilariy  with  captain  Jamea, 
wlien  eaptain  Coots  was  engaged  jritk  «P>tft. 


that  he  left  bim  dead  In  the  field,  and  did  not 
take  any  care  of  him,  but  took  a  jpreat  deal  of 
eare  of  captain  French,  who,  it  u  pretended, 
waa  the  person  that  fought  widi  Coote,  wheft 
be  came  to  the  Ba^o ;  and  there  ia  nothing 
of  kindnsaa  at  thia  time  prateoded,  nor  any 
thing  of  a  defeooe  to  thia  matter  offered  by  mV 
kNnd  of  Warwkd^  but  only  what  the  oharrmf2i 
aay,  that  he  ^dearonred  to  put  it  off  to  ano- 
ther tiane.  Theae,  my  lords,  are  all  the  obser- 
vatians  that  f  ahall  make  opoo  the  evidenci^  in 
thia  caae ;  how  far  thia  evidence,  upon  cob- 
aideration,  will  weigh  with  your  ierdflliips,  I 
moat  aobait  it io  ypo.    U my  tordof War^ 
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iriok  di4  do  \\m  fact,  m  these  cireamitiiioes, 
we  thkk,  RMy  ioeliotf  your  lordships  to  bviiere- 
he  did,  it  will  surely  be  murder ;  Iwt  how  far 
the  efideoce  comes  up  to  the  proof  of  that,  we 
PMst  humbly  submit  to  your  lordships,  who 
•1%  Che  judges  of  it;  and  we  leave  itiotirely  to 
your  coBsi&ratioa  upoo  what  you  have  heard. 

L.  H,  8.  Then  it  seems  you  bare  done  on 
nil  sides«— Coaaje/.  Yes,  my  lords. 

Xerdlf.  Then  adjourn,  a<^oiim. 
-    L.  H.  8,    Is  it  your  lordships'  pteisnre  to 
adjourn  into  the  House  of  Lords? 

L9rdi.  Ay,  ajT. 

X,  H.  S.  This  House  is  adjourned  into  the 
House  of  Lordsi 

Then  the  Lords  went  back  to  their  own 
House  in  the  same  order  tliey  came  into  the 
court  in  Westminster-hatt,  and  debated  the 
matter  among  themselves,  what  judgment  to  • 
give  upon  the  evidence  thai  bad  oeeil  heard; 
and  in  about  two  hours  time  they  returned 
again  into  the  court,  erected  upon  a  scaffold 
in  WestmiDster-ball ;  and  after  they  were  seat- 
ed in  their  places,  the  Lord  High  Steward 
being  seated  in  his  chair  before  the  throne, 
apofce  to  the  lords  thus : 

It,  H.  S.  Will  your  lordships  praooed  to 
give  yourjudgmeot  ? — Lordi.  A^,  ay. 

X.  H.  S.  Your  lordships  will  give  me  leave, 
as  I  ask  your  lordships  your  several  opinions, 
to  take  so  much  time  as  to  write  down  the  opi- 
nion (tf  every  lord. — Lordi,  Ay,  ay. 

Then  the  Lord  High  Steward  asked  this 
i|nestion  of  every  one  oTthe  lords  there  )>resent, 
beginning  with  the  puisne  baron,  which  was 
the  lord  Bernard. 

It,H,S,  My  lord  Bernard,  is  Bdward  earl 
^  Warwick  guilty  of  the  felony  and  munler 
whereof  he  stands  indicted,  or  not  guilty  ? 

-  The  hird  Beniard  stood  up  in  his  place  on- 
corered,  and  hiying  his  rignt  hand  upon  hia 
treast,  pfononiiced  hia  judgment  thus : 

L.  Bernard.  Not  guilty  of  murder,  but 
guilty  of  roanshiugbter,  upon  ray  honour*. 

The  same  Question  was  asked  severally  of 
*al1  the  k>rdSf  who  in  the  same  form  deliverad 
the  same  opinion; 


.  Then  the  Lord  High  Steward  reckoned  up 
the  nnmber  of  the  Peers  that  were  then  pre- 
sent, and  the  opinions  that  were  given,  and  af- 
terwards acquainted  their  lordshins  witli  th» 
Resolutions  tliat  they  came  to,  m  this  manner: 

X*  H.  5.  Af y  kmls,  your  lordships  are  93  in 
aombe^  here  present,  and  you  liave  all  ac- 
quitted my  lord  of  Warwidi  of  the  murder 
whereof  he  stands  inflicted,  but  you  are  of  opi- 
uion  that  he  is  guilty  of  nuinstaoghter«  Is  it 
irour  pleasure  that  he  should  be  called,  to  the 
bar,  and  acquainted  with  your  lordships  judg- 
jncttt  T-^Lordi.  Ay,  ay. 

*  Mr.  BarriiMlon,  Ohaervations  on  34  Ed. 
S,  infers  from  a  Case  in  the  yearbook  (Mich. 
1,  Heo.  4,)  that  the  answer  originally  was  fipon 
flry  coMsckHUf  and  not  iipoii  siy  Aomht. 


C/.  (fthe  Cr.  Serjeant  at  Anns,  make  pro- 
demation. 

Serf,  at  Arms.  O  yes,  O  yes,  O  ves !  chief 
governor  of  the  Tower  of  London,  brin^  forth 
the  body  of  your  prisoner,  Edward  earl  .of War- 
wick,  forthwith,  upon  ffin  snd  peril  will  fall 
thereon. 

Then  the  earl  of  Warwick  wasbioaght  lo 
thehsr. 

X.  H.5.  My  kwd  of  Warwick,  your  kwdabip 
has  been  arraigned  npon  an  indioteient  for  the 
killing  Mr*  Cpoito ;  Von  haTo  pleaded  not  gi^- 
ty,  and  put  yoorselt  npon  your  trial  by  your 
peers  here  present ;  my  lords  have  heard  the 
evidence  given  both  against  you  and  .for  3roo, 
and  have  considered  ot'  it,  and  are  come  to  n 
resolution ;  and  their  jodffmeot  is,  Ttet  your 
lordsliip  is  not  guilty  *  of  the  murder  wheveef 
you  stand  indifSed,  but  that  yoa  are  gnilty  t£ 
manslaughter.  What  has  your  lomhip  to 
MJi  ^by  judgment  of  deain  ahould  not  be 
pronounced  against  you  according  to  the  law  f 

Earl  of  ITif r.  My  lords,  I  desire  that  the 
benefit  of  my  peerage  may  he  alkiwed  me,  nc« 
cording  to  the*statMte  of  Edward  Ihe  6th*. 

X.  H.  8.  My  iurd,  your  lordship  has  de- 
manded the  benefit  of  your  peerage  upon  the 
atatute  of  Edward  the  6th,  and  you  most  bave 
it  by  law ;  but  I  am  directed  by  their  brdahips 
to  acquaint  you,  that  you  cannot  bave  the  be- 
nefit of  that  statute  twice ;  therefore  I  am 
likewise  directed  by  their  lordships  to  say, 
that  they,  hope  you  will  take  a  more  tlian  orciU 
nary  care  of  your  behaviour  for  the  future,  that 
.so  you  may  never  hereaAer  fall  into  such  un- 
fortunate orcumstanoeras  you  have  been  now 
under ;  my  lords  hope  this  will  lie  so  eensilile  n 
warning,  that  nothing  of  this  kind  will  ever 
happen  to  you  again ,  your  lordship  is  now  to 
be  diaphaiged. 

X.  H,  &    Is  it  your  lordships'  fieaamv  lo 
adjourn  to  the  House  of  Lords  f 

Lord*.  Ay,  sy. 

X.  if.  5.  This  House  is  adjourned  to  the 
House  of  Lords. 

Then  the  lords  went  in  processtoo,  in  the 
same  order  that  tliey  came  iuto  the  court. 

•  Mr.  Barrington  (Obs.  on  1«  H,  7,  cap.  7,) 
says,  **  I  find  but  one  instance  of  a  crimmars 
not  claiming  the  benefit  of  clergy,  which  k 
that  of  the  duke  of  Somerset."  See  in  than 
Collection,  vol.  1,  pp.  509,  615,  the  proceed- 
ings sgainst  him.  The  expression  ofsir  John 
Hayward,  to  whom  Barrington  refeta  (See  his 
««  Life  and  Reign' of  Edward  the  Sixth")  in  2 
Kennett,  are  obsefvaUe,  "  The  duke  of  Somer- 
set might  have  craved  bhi  clergy ;  but  he  suf- 
fered judgment  to  pass."  If  lord  Audley  (See 
his  esse  in  this  Collection,  vol.  S,  pp.  401, 402, 
403,  9  Hale's  Pleas  of  4be  Cinwn,  c.  43. 
Leach's  Hawk.  PI.  Cr.  b.  2,  chap.  30,  s.  £5, 
chap.  53,  s.  28.)  had  stood  mute  upon  the  in- 
dictment against  him  for  the  rape,  he  wonld 
have  intitled  himself  to  benefit  of  clergy,  and 
so  have  avoided  eeDtence  of  death  npoa  thni 
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About  one  of  tb^dock  the  Lotdfl  eune,  in 
tlie  same  order  as  the  day  beihre  to  the  trid 
of  the  eari  of  Warwick,  into  the  court  erected 
ID  Westminster- balL 

CLofCr.  Seqeant  at  Anni,  make  proda- 
mationl 

SM.  ^t  Arm.  O  Yes,  O  Yes,  O  Yes  J 
My  Lord  High  Stewatd  hisfprace  does  strictly 
charge  and  command  all  manner  of  persons 
here  present  to  keep  silence,  upon  pain  of  im- 
pritonment. 

Sffj.  ai  AfTOi,  O  Yes,  0  Yes,  O  Yes!  All 
manner  of  persons  who  are  obliged  to  give  their 
.Attendaooe  here  this  day«  before  bis  grace  my 
Lord  High  Steward  of  EngUod,  let  them  give 
their  attendance  forthwith. 

CLcfCr.  Serjeant  at  Arms,  make  proda- 
'  mation  again. 

Sftj.  ai  Arm,  O  Yes,  O  Yes.  O  Yes!  His 
grace  ray  Lord  High  Steward  of  England  does 
atraitly  charge  and  command  all  manner  of 
persons  here  present  to  be. uncovered. 

CL(fCr,  SoQeant  at  Arms,  make  procla- 
mation again. 

Sen.  at  Armu    O  Yes,  O  Yes,  O  Yes ! 

Chief  "^overoor  of  the  Tower  of  London,  bring 

forih  the  body  of  your  prisoner  Charles  loni 

,  Mohun  forthwith,  upon  pain  and  peril  will  fall 

thereon. 

[Then  my  lord  Mohun  was  bcougbt  to  the 

L.  High  Steward.  (Lord  Soroers.)  My  lord 
Mohun,  Your  lordship  is  now  brought  upon 
your  trial  for  the  murder  of  Mr.  Coote,  for 
whith  you  stand  indicted  by  the  grand  jury 
for  the  county  of  Middlesex.  The  king,  who 
knows  that  justice  is  one  of  the  pillars  which 
'  supports  a  throng,  will  have  a  strict  account 
taken  of  the  blood  of  any  of  his  sufijects,  with- 
out respect  to  the  ouality  of  the  slain,  or  of  the 
person  who  stanrn' charged  with  bis  death. 
There  is  not  one  of  the  noble  peers  here  present, 
who  are  to  be  your  triers,  but  does  iieartily 
Wbh  your  lordsKip  innocent ;  but  on  the  other 
side,  if  yon  should  appear  to  be  guilty  u|M>n 
the  evidence,  yon  ought  not  to  hope  that  any 
consideration  of  relauon,  friendslup,  or  pity, 
will  prevail  against  juslice.  And  tberetbrr, 
■ince  m  v'our  present  condition  every  tbinj^  that 
is  valuable  in  this  worid  is  at  stake,  it  will  be 
highly  necessary  for  your  lordship  to  recoilect 
yourself,  and  to  have  your  best  thoughts  about 
you.    Facts  of  this  nature  are  frequently  at- 

*  See  hts  former  Trial  for  Murder,  Vol.  12, 
p.  950«  of  this  Collection.  See,  also,  Holt,  479 ; 
«iid£aat*s  Flaai  of  the  Crown,  c.  5,  a.  134. 


tended  with  soch  mihappy  drcamstances,  that 
a  noUe  person  may  oe  justly  covered  witb 
shame  to  have  faults  and  weaknesses  exposed 
to  such  an  assembly  as  this,  although  he  bo 
not  consdmii  to  faimsdf  of  the  guilt  of  blood : 
but  yonr  lordship  ought  not  to  be  so  far  dis* 
eomposed  with  any  tbou^blB  of  this  kind,  as  to 
neglect  your  defence  against  this  heavy  accnsa- 
tioD  of  murder.  In  order  to  this,  it  is  neoes<» 
sary  for  your  lordship  to  hear  with  temper 
what  wHi  be  said  against  you,  and  by  no 
means  to  interrupt  the  couii^l  or  witncmes; 
I  will  take  eare  to  give  your  lonkihip  nolwa 
when  the  proper  time  comes  for  you  to  inak« 
your  observations  upon  the  evidence,  to  examine 
your  witnesses,  and  to  say  what  yon. think 
proper  for  your  own  defence ;  and  when  my 
lords  have  beard,  and  fully  and  matardy  coti* 
sidered  the  whole  nmtter,  tfadr  lordshipa  wiH 
give  auch  a  judgment  as  the  law  and  juslic* 
require,    • 

Im  H.  8.  Read  the  indictment  to  my  lord. 

Clerk  cftke  Crewn.  «  Charles  lord  Mohan, 

Jour  lordship  stands  uMlicted  in  the  countv  of 
liddlcaex,   by  the  name  of  Charies  lord 
Mohun  of  Okehanipton  in  the  couniy  of 
Devon,  kie  of  tlie  parish  of  St.  Martin's  in  the 
Fields  in  the  countv  of  Middlesex,  together 
with  Edward  earivr  Warwick  and  Holland, 
lale  of  the  same  parish  and  county,  Richard 
French,  late  of  Jiie  same  |)arish  and  county, 
gent.  Roger  James,  late  of  the  same  parish 
and  county,  gent  and  George  Dockwra,  late 
of  the  same  parish  and  county,  gent,  not 
having  the  fear  of  God  before  your  eyes,  but 
bdng  moved  and  seduced  by  the  instigation  of 
the  devil,  the  SOth  day  of  October,  ,in  the 
tenth  year  of  the  reign  of  our  sovereign  lord  ' 
that  now  is,  William  the  third,  by  the  grace 
of  God  of  England,  Scotland^  France,  and  Ire- 
land, kingTt  defender  ofthefi^itl],&c.  with  force 
and  arms,  Sec.  at  the  parish  aforesaid,  in  the 
county  of  Middlesex  aforesaid,  in  and  upon 
one  Richard  Coote,  esq.  in  the  peace  of  God, 
and  our  said  sovereign  lord  the  king,  that  now 
b,  then  and  there  being,  fdoniously,  wilfullv, 
and  of  your  malice  afore -thought  did  make 
an  assault ;    and  that  the  aforesaid  Edward 
eari  of  Warwick  and  Holland,  with  a  certain 
sword  made  of  iron  and  sted,  of  the  value  of 
five  shillings,  which  he  the  said  Edward  earl 
of  Warwi«^  and  Holland,  in  bia  riffht  hand 
then  and  there  had  and  held  drawn,  the  afore* 
said  Richard  Coote,  in  and  upon  the  left  part 
of  the  breast  of  him  the  said  Richard  Coote, 
near  the  collar-bone  of  h^m  the  said  Richard 
Coote,  then  and  there  feloniously,  voluntarily, 
and  of  his  malice  afore- thought,  did  strilm,, 
flab|  and  thrust  in,  giviog  to  the  said  Ricbari' 
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Coote,  thcD  uA  there  with  tbe  sword  drawn 
afbrenidy  in  and  upon  the  left  part  of  the 
breast  of  him  the  said  Richard  Coole,  naar 
the  ooUar-boneof  bim  the  said  Richard  Coote, 
one  mortal  wound  of  the  breadth  of  half  an 
inch,  and  of  tbe  depth  of  five  inches,  of  whidi 
said  mortal  woiiod  he  the  afoicsaid  Rachard 
Code  then  and  there  instantly  died:  and 
that  yon  the  said  totd  lMi«i,  ioffiihor  with 
the  said  Riehard.  French,  Rofsr  JauMS,  and 
Geotge  Dockwra,  then  and  liwa  ftisaiswly, 
wilAilly,  and  of  ^r  malice  aibne*thnaf^ 
weve  present,  aiding,  shetung^,  nemfiiitui|^i 
nwirfnr,  and  maintaining  the  asid  Edward 
carl  of  Warwick  and  Holland,  the  said 
Riefaard  Ckwte  in  manner  and  Arm  afiwesaid, 
Mmioasiy,  witfully,  and  of  his  malice  nfers- 
thooght,  tokillatid  mnrder;  and  so  the  said 
Edward  earl  of  WarwidE  and  Hdhnd,  and 
yMi  the  said  Charies  lord  Mohan,  Ridnrd 
rranch,  Roffer  James,  and  QeotgaPockwm, 
the  aforesaid  Ridiard  Coote,  in  saanner  and 
lorm  aforesaid,,  feUmioQslTiWilfany,  and  of 
yeor  malice  afore-thonght,  did  kiM  and 
mnrder,  against  the  peace  of  our  sorcreign 
loni  the  kiogf,  that  tiow  is,  his  crown  and 
«  dignitjr.* 

CL  of  Cr,  How  say  tov,  Chailes  laid  Ma- 
hoD,  are  yon  gailtf  ot'lnis  felony  and  mnrder, 
whereof  you  stand  lodieted,  or  oat  gnilty  ? 

L.  Mmun.  Not  guilty. 

CL  nfCr.  Colpnt,  How  will  yon  be  tried? 

L.  Mohnn*  By  €Wd  and  my  peets. 

CLcfCr,   God  send  yonr  lordsliip  good  de- 


CL  ofCr,  Seijesnt  at  Arms,  make  proe1a« 
tnation. 

Serj.at  Arm.  O  yes,  O  yes,  O  yes!  All 
maimer  of  persons  that  wHI  cive  erfdence  on 
behalf  of  onr  sovereign  lonLtbe  king,  against 
Cbaiies  lord  Mohun,  the  firiflooer  at  the  bar, 
I^  them  come  forth  and  gfive  their  eridettcc ; 
Ihr  now  be  stands  at  tbe  bar  tor  his  deli- 


L.  JMMtfn.   BIy  loi^,  I  desh-e  I  may  have 
the  benefit  of  pen,  ink,  and  paper. 
^    L.  H,  S,  Your  lordships  are  pleased  to  per- 
mit my  lord  Mohon  to  hare  pen,  ink, and  paper? 

Xo^fr.  Ay,  ay, 

[Pen,  ink,  and  paper  were  carded  to  my 
Jord,  by  one  of  the  derks  of  the  House.] 

Mr.  CotBper,  May  it  please  yotir  lordships, 
my  lord  Mohun,  the  prisoner  ax  the  bar,  staiids 
indicted  by  the  grand  jnry  of  tbe  coaniy  of  Mid- 
iHesex,  before  comroistMiners  of  Oyer  and  Ter- 
miner in  that  county ;  and  the  indictment  sets 
forth,  That  Edwanf  earl  of  Warwick  and  Hol- 
land. Charles^  lonl  Mohnn,  baron  Mobim  of 
Okehampton  in  the  county  of  Devon,  Richard 
French,  Roger  James  and  George  Dockwra, 
tbe  30th  of  October,  in  the  tenth  year  of  his 
majesty's  reign,"  with  force  and  arms,  at  the 
liarish  of  St.  Mntin  in  the  Fields,  in  the  county 
of  Middlesex,  upon  one  Richard  Coote,  ^  i 
fdonrously ,  wilfully,  and  of  their  malice  afore- 
tfaoDght,didmakeanaasaalt;  and  that  the  wid 


Edwaideari  of  Warwick  and  BaDaBa,wiibi 
drawn  sword  then  in  lus  riefat  hand,  the  aid 
Richard  Ceote,  nfontbeMlpBnof  bii.lran 
near  the  collar  bone,  did  sCr9re,atah,  and  tbrBrt, 
giviMT  him  thereby  n  mortal  woond  of  ibc 
brea<Uh  of  half  an  inch,  and  the  depth  of  five 
inches,  of  which  womul  ha  insisntly  died;  tba 
niy  lord  Mohun,  Mr.  French,  Mr.  jMamtd 
lir.  I>ockwra,fsAsMOiiriy,wimiy,  and  of  tbor 
malke  aforethought,  were  present,  aidmg,  sW 
abetting  my  hirS  of  Warwick  and  HelM 
tfie  8Md  Kdiahl  Ceote^  in  manacr  aforcsu!, 
la  kOI  and  mnider;  and  then  ooadoda, 
m  that  the  eail  of  WarwiA  and  BoBM 
me  said  lord  Mohim,  Richard  Frendi,  Bs^ 
James,  and  Geoige  Dockwra,  tbe  aaid  Rtdonl 
Cooie,  in  manner  and  form  aforesaid,  feton- 
omly,  wiMbliy,  and  of  their  malice  ifoR- 
thoifht,  did  k3l  and  mnrder,  Sf^ainst  the  pon 
of  the  king,  his  crown  and  dignity.  Todn 
indictment  my  lord  Mobim  bas  piesded  m 
guilty,  and  for  bis  'trial  has  pot  hunaelf  spoi 
God  and  yptar  lordshipa,  his  peers.  We  mS 
call  our  witnesMs,  and  produce  what  eridaoe 
we  have  to  give  to  jpreve  my  lord  Mstn 
guilty,  and  to  submit  it  ^Mfon. 

Attorney  GeaeroL  (w  nomas  Treror./ 
My  lords,  this  luible  lord,  my  lord  Mohan,  the 
prisoner  at  the  bar,  stands  hulieted  forthedoih 
of  M^.  Coate^  one  of  the  ktn^r's  subjeds,  a 
vonr  hndsbips  have  beard  in  the  €Skat  dial  vn 
nefore  yon  yesterday ;  to  wlutdi  indicnncnt  U 
hath  jJcaded  not  guilty,  and  fbr  his  trialbn 

fut  himself  upon  my  lords,  who  are  his  pee^; 
shall  very  sboitly  open  the  auhstenee  of  tbe 
evidence  tnat  we  shall  offer  for  the  kine  apios 
my  lord,  the  prisoner  at  the  bar ;  we  sLafi  pro- 
doiee  evidence  to  prove,  that  at  the  tiaie  hid  a 
tbe  indictment,  the  29th  of  October  at  ugtt, 
and  the  nest  maraing«  which  wma  Snnisjt  bt 
lord  tbe  prisoner  at  the  bar,  and  my  M  a 
Wjtfwick,  (who  has  been  found  guihy  of  pan 
slaughter  upon  this  indictment  bRoie  jwr 
lotdsbips)  and  those  other  peraom  that  tn 
named  in  tbe  indictment,  captain  Freocb,  of- 
tain  James,  and  Mr.  Dockwra,  and  the  geoilc- 
man  thai  wm  lotted,  hsppened  to  be  at  (m 
Greyhound  tavern  in  the  Stmod,  wbicb  vts 
then  kept  1^  Mr.  Locket,  and  oontiowd  Ikn 
a  great  part  of  the  night,  indeed  till  the  ten 
morning,  about  one  or  two  of  the  clock  in  tk 
momins' ;  there  was  my  lord'of  Warwick,  a/ 
lord  IH^nun,  ^ptain  French,  captaio  Coei?< 
and  Mr.  I>ockwra ;  bnt  very  lale  m  tbe  aiglt 
the  other  gentleman,  Mr.  James,  was  sni  tctt 
A  messenger  wm  sent  narticulaily  to  have  bict 
come  to  them ;  there  mey  continued  dHaku$ 
tin  ahotttoneortweof  theclockintbeinorB- 
ing,  then  coaches  were  sent  for;  then  tbe 
drawer  of  the  boom  will  acquaint  your  tora- 
shipa,  thai  be  went  for  them,  and  coold  oot  g«t 
any  at  that  time,  being  a  very  dark  nigbt;  vu 
when  there  could  he  no  coaches  nad,  dica 
there  were  chahv  called  for,  and  the  dh«rer 
wait  to  cmSH  chairs ;  and  aa  ve  ahaU  vake  it 
appear  to  your  lordships,  when  tbe  <^**^ 
came  hackj  there  did  appear  to  ba  a  q^^ 
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among  them,  fbr  there  fras  clashing  of  swonis, 
and  tbey  aeemed  to  be  divided  into  tvro  parties ; 
na  the  one  side  were  my  lord  of  Warvicit,  my 
lord  MohttD  the  prisoner  at  the  bar^  and  Mr« 
Coote;  on  the  other  side  were  captain  French, 
'  captain  Jamea,  and  Mr.  Dockwra ;  and  ftrsl 
there  were  two  chairs  came  to  the  door,  into 
which  Mr.  French  and  Mr.  Coote  went,  and 
when  Ibey  were  in  the  chairs  my  lord  Mohnn 
came  out,  and  said  he  would  lull  any  of  tlie 
chairmen  tha^  went  away  ;  a))d  so  they  nut  up 
again,  and  the  gentlemen  came  out,  antl  came 
into  the  bouse ;  hut  atlcrwards  Mr.  Coote  went 
into  the  first  chair,  and  my  lord  of  Warwick 
into  the  next,  and  my  lord  Mohun  into  tlie 
third,  and  tht^n  they  went  away  ;  and  tbe  other 
three  gentlemen  went  into  the  other  three 
chairs,  and  followed  them.  Your  lordships 
will  hear  whither  they  were  all  carried.  When 
tbey  came  to  the  cud  of  St  Martinis  lane  in 
the  Strand,  my  lord  Mohun  would  indeed  have 
endeavoured  to  have  persuaded  Mr.  Coote  in 
.particnUr  Co  have  gone  home  for  that  night, 
and  let  the  busine^  alone  till  another  time; 
hot  Mr.  Coote  would  go  on;  and  while  the 
three  chairs  carried  my  lord  of  Warwick,  my 
iord  Mohan,  and  Mr.  Coote  to  St  Martin's  lane 
end,  which  were  the  three  first  chairs  that  went 
away  from  Locket's,  the  other  three  chairs  that 
went  after  them  OTcrtook  them,  and  then  by 
'Mr.  Coote's  command,  the  chairmen  that  car- 
ried him  went  forward  towards  Leicester  fields ; 
and  then  this  noble  lord,  my  lord  Mofaon,  did 
aay,  If  you  go  on,  I  will  go  and  see  the  end  of 
it,  and  ordered  the  chairman  that  carried  him 
to  go  after  those  chairs  in  which  my  lord  of 
Warwick  and  Air.  Coote  went ;  and  accord- 
ingly they  did  go  till  tbej  came  to  the  hither 
end  of  the  square  in  Leicester  fields,  near 
Green  street  end,  where  my  lord  Mohun  got 
out  ofhis  chair,  and  paid  for  all  the  three  chains 
three  shillinss.  But  we  shall  not  be  able  to 
give  to  yourlordships  an  account  particularly 
as  to  my  lord  Mohun,  what  he  did  afterwards, 
but  we  shall  call  our  witnesses  to  prove  what 
we  have  opened ;  and  when  our  witnesses  are 
.  heard,  we  sball  leave  the  matter  to  your  hwd- 
flhips*  judgment.  * 

[Samuel  Camthorne,  which  was  the  drawer 
art  the  tavern  at  LoGket*8,  vraa  sworn,  and  gave  ■ 
bis  evidence  to  the  same  efiect  that  he  did  the 
day  before.] 

Alt,  Gen.  Pray,  will  you  acquaint  my  lords, 
who  were  at  your  house  the  S9th  and  SOth 
of  Oatiri»er  last,  Saturday  night  and  Sunday 
morning? 

Cawthome,  There  were  my  lord  ofWarwick,  i 
my  lord  Mohun,  captain  Coote,  capt.  French, 
mr»  Dockwra,  and  Mr.  James. 

Att,  Geun  How.  long  did  they  continue 
there  ? 

Caw.  Till  between  one  and  two  o*ck)ck  in 
the  morning. 

Att.  Gen.  Pray,  win  yon  acquaint  my  lords 
what  happened  at  your  master's  house  at  that 
time;,  yon  rememlier  what  evidence  yon  g^ve 
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yesterday ;  tell  the  whole  matter  affatn,  because 
it  relates  to  another  noble  Iwd  t£at  is  offw  at 
tbe  bar. 

Caw.  Hie  rcckooing  was  called  for  aloul 
that  time,  and  I  went  up  ami  took  tlie  reckon- 
ing,^nd  all  the  gehtlemen  came  down  to  the 
bar,  and  coaches  were  sent  for;  I  went  for 
tbem«  but  no  coaches  could  be  had :  then  chair» 
were  sent  for,  and  I  called  for  chairs,  aad  tliei^ 
came  two  chairs  to  the  door,  and  into  those 
two  chairs  went  capt.  Coote  and  capt.,  French  ; 
and  my  loi^d  Mohnn  and  my  lord  ofWarwick 
endeavoured  to  quiet  them,  and  to  put  off  the 
business  till  another  day,  and  thereupon  tbej 
came  out  of  tbe  chairs,  and  came  into  the  houae 
again ;  my *lord  Mohun  did  desire  there  ro^ht 
l>e  no  quarrel,  and  would  have  Mr.  Coote  g^ 
home  with  him  to  his  lodgings  at  Westminster, 
or  he  would  go  with  Mr.  Coote,  and  said  there 
should  be  no  quarrel  that  night:  there  were 
then  three  of  thdm  on  one  side  of  the  bar,  ami 
three  of  tbe  other  side,  and  their  swords  were 
all  drawn.  My  lord  of  Warwick,  my  lord  Mo* 
bun,  and  Mr.  Coote,  were  of  one  side,  and  cap^ 
tain  French,  capt.  James,  ahd  Mr.  Dockwra, 
were  of  the  other  side :  1  was  without  tbe  bouse 
when  the  swords  were  first  drawn ;  but  I  heard 
my  lord  Mohun  say,  I  have  got  a  cut  finger  bj 
endeavonrtng  to  part  them ;  and  at  first  whea  ' 
tbe  chairs  came  on,  my  lord  Mohun  said,  it 
they  did  qiuirrel,  he  would  send  to  the  goarda 
for  A  file  of  musqueteers,  and  secure  them  ;  so 
that  be  did  what  he  could  to  prevent  any  quar« 
rel  at  all ;  and  when  he  had  received  the  wound 
in  his  hand,  I  helped  him  to  a  napkin  to  wrap 
his  blind  in,  upon  the  bleeding  of  it:  then  my 
lord  of  Warnick,  my  lord  Mohnn,  and  captaia 
Coote,  went  away  in  three  chairs,  and  my  tord 
Mohun  gave  order  to  go  down  to  Westminster; 
and  there  were  three  chairs  called  for  by  tba 
other  three  persons ;  two  did  come,  and  capt* 
French  and  capt.  James  went  into  them ;  and 
the  sixth  not  being  come,  they  staid  till  it  did 
come,  and  then  they  tliree  went  away  loo ;  the 
chairs  were  all  ordered  to  go  home  with  them^ 
my  lord  ofWarwick  and  my  lord  lllohuo  gave 
oraer  to  their  chairs  to  keep  close  with  jUr* 
Coote;  and  the  other  three  chaim  immediaiely 
followed.  ^ 

Att.  Cen.  Pray,  will  yon  consider,  and  re^ 
collect  with  yourself,  was  Mr*  James  theie  al 
first? 

Caw.  No,  I  waa  aent  for  him  abont  tea 
o'clock  at  night,  and  there  he  continued 
with  them  till  they  went  all  away  in  the  six 
chairs,  and  he  was  almost  fuddled  when  he 
came  in. 

Ati,  Gen.  When  James  came  in,  was  hia 
Bword  drawn  T 

Caw.    His  sword  was  in  the  scabbard,,  but  "" 
the  scabbard  was  broken,  and  he  took  and  farok^ 
his  sword  stamping  upon  it. 

AttJQtn,  Iray,  can  you  tell,  yon  being  tip 
and  down  in  the  room,  what  was  the  occaaioii 
of  the  quarrel  P 

Caw.  Indeed  I  cannot  leU ;  but  some  worde 
past  wlien  tbey  were  below  stairs  by  the  bar 
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fVom  capt.  CooCe,  UmI  be  wonld  teogli  wben 
be  plettid,  and  IVown  when  he  pleewd  \  and 
M^.  I>ockfTa  did  ny,  tint  ther  woald  fif lit 
them  whenever  they  pkseaed  wheB  they  wrnt 
away ;  hut  I  did  not  obaenre  that  ^Ihere  waa 
any  quarrel  between  them  while  they  were 
above,  nor  anv  sworda  drawn  till  after  I  dame 
from  calling  the  chairt. 

Att,  Gen.  Were  ail  the  sworda  drawn  at 
bocef 

'  Caw.  They  were  all  drawn  when  I  came  in 
fioro  calling  for  the  ceachea  and  the  chaira, 
and  three  were  within  the  bar,  and  three  were 
without;  they  were  putting  np  their  swords 
when  I  came  in  again ;  indeed  I  do  not  know 
any  tiling  of  the  quarrel. 

X.  H.  5.  Hy  lord  Mohan,  will  yon  ask  this 
witness  any  questions  P 

L.  Mohun.  Indeed^,  I  think  I  need  not  ask  hrai 
any  question ;  but  ^et,  If  your  hirdshi|is  please, 
I  would  ask  him  this,  Whether  directi  v  or  in- 
directly 1  was  any  wavs  concerned  in  tbe  quar* 
ret  f  or,  whether  I  did  not  endeavour  all  that 
ever  I  could  to  quiet  them  ? 

Caw,  Yea,  indeed,  my  lord  Mohup  did  en* 
deavonr  all  that  ever  be  coaU  to  prevent  any 
quarrel  at  that  time. 

L.  Mohun,  Did  I  say  any  thing  tending  to 
the  promoting  of  a  quarrel  or  fighting  among 
them? 

Caw,  No ;  my  kml  Mohtin  did  not  promote 
hny  thing  of  the  quarrel  between  them,  bat  be 
did  say  two  or  three  times,  that  he  would  aend 
for  tbe  guards  to  secnre  them,  and  keep  them 
from  fighting,  both  at  the  door,  of  tbe  house, 
hnd  Qt  the  bar,  and  asked  for  a  napkin  to  wrap 
up  his  hand  in,  for  the  wound  which  he  said 
he  got  in  endeavouring  to  qaiet  and  part  tbem, 
andprevent  their  fighting. 

L.  Mohun,  That  is  all  that  I  would  ask  him, 
ivhether  I  did  not  endeavour  all  that  I  could 
to  prevent  any  quarrelling  or  fighting  at  that 
tlmef 

Caw,    Tea,  indeed,  my  lord  did  so. 

X.  H.  S,  He  has  said  so  already,  my  lord, 
and  therefore  there  does  not  need  any  rartber 
examination  of  him  to  that  point :  if  both  aides 
have  done  with  thia  witness,  let  him  go  down. 
(Which  he  did) 

X.  ff.  5.  Tnen,  Mr.  Atlom^,  who  is  your 
tiext  witness? 

*  Attm'  Gen,  Oar  next  witness  is  Tlmmas 
Browne,  who  waa  one  of  the  chunnen  that 
terried  Mr.  Coote  into  Lriceater-fiefids.  [Then 
be  was  sworn.] 

X.  if.  S,  What  is  theqaestion  yon  would 
ask  him,  Mr.  Attorney  f 

Ait,  Gen,  Hy  lords,  I  desire  he  mav  be 
asked  and  examined,  and  acquaint  yonr  lord- 
ships,  who  it  was  that  he  carried  firom  Locket's 
the  39tb  of  October  last  to  Leiceiter-fiddsy  and 
What  time  it  was  of  tbe  night  ? 

Browne,  I  carried  Mr.  Coote  in  my  chair. 

Att,  Gen.  Whither  were  yoa  auteHtd  to 
tarry  liim? 

Browne.    To  Laoester-fielda. 

AttGtn.  WhattiflaeofnigbtirBsitr 


Browne,  It  was  threb  qnarteci  paat  oiie»  ss 
near  as  I  oouhl  guess. 

AU,  Gen.  rray,  what  other  diaira  were 
thare  that  went  along  witli  you  ? 

Br^pne.  There  were  two  other  chaiiv. 

Ait,  Gen,  Who  were  in  thoee  chairs,  pray? 

Browne,  There  were  my  lord  of  Warwick  in 
one,  and  my  lord  Mohun  m  the  otiker. 

An.  Gem,  Did  yoo  three  go  away  froa 
Locket's  together? 

Browne,  Yes,  we  did ;  and  whea  we  were 
bid  to  take  up,  we  went  to  the  end  of  St.  Mar- 
tin's-lanc,  and  turning  up  at  the  end  of  ISt.  3Ur- 
tin's- lane,  there  my  lord  of  Warwiek  and  my 
lord  Mohun  called  out  to  cant.  Coole  to  stay, 
and  to  turn  down  to  go  to  Weatminster ;  but 
Mr.  Come  woubl  turn  up  the  lane,  and  my  loid 
of  Warwick  and  my  k»rd  Mohun  made  a  «op 
at  the  back  door  of  tbe  Cron-Reys  tavern,  and 
both  of  them  persuaded  Mr.  Coote  to  put  it  off 
till  tbe  next  morning ;  but  be  would  not,  be 
aaid  be  woold  make  an  end  of  it  that  ni^t.    ' 

Aii.  Gen,  Pray,  recollect  yourself,  did  they 
name  among  tbem  what  their  bosineas  was  that 
they  would  make  an  end  of? 

Browne.  No,  they  did  not.     , 

Ait.  Gen.  Who  was  it  that  stopped  at  St 
Martin's-lane  end  ? 

Browne.  When  we  were  farncni^  ap  at  SI. 
Martio'S'lsne  end,  my  lord  of  Warwick  and  ny 
lord  Mohon  called  out  to  stop,  and  asked  Mr. 
Coole  whither  be  wSs  going?  and  when  bt 
ssid,  to  Leiceater- fields,  my  lord  Blobun  cnXird 
out  to  us  to  set  down,  which  we  did,  at  the 
back-door  of  tbe  Cross* Keys  t»rcm;  dteydid 
both  of  tbem,  my  lord  Warwick  and  my  lord 
Mohun,  persuade  Mr.  Coote  to  go  home  ts 
Westminster,  and  not  to  end  the  busioess  thst 
night ;  but  he  would  go  on ;  and  while  ws 
were  there,  there  went  three  other  chairs  up  St 
Martin's-laine  on  the  otbet  side  of  the  way ; 
then  Mr.  Coote,  who  was  in  oar  chair,  bid  os 
take  up,  and  follow  thoae  chairs  into  the  fields, 
and  swore,  Damn  bim,  he  would  ran  his  sword 
mto  one  of  as,  if  we  did  not  make  baste,  and 
overtake  those  other  chairs,  and  go  before 
them ;  I  think  hia  words  were,  *  Damn  me, 
'  1*11  ran  my  sword  into  your  breech,  if  you  do 
*  not  make  baste,  and  get  before  that  other 


Ait.  Gen.  Yoa  aay  then,  they  went  all  nway 
together  up  to  Leicester*fields  r 

Browne,  Yes,  they  did  so. 

Lord  Mohun.  I  desire  be  may  he  aaked, 
Whether  I  did  not  desire  him  to  go  home  with 
me  to  Iny  lodging  at  We^tmlnater  ? 

Browne,  Yes,  yon  did,  mid  begged  of  him  S9 
if  it  had  been  for  an  alma,  that  he  would  pat  it  off 
for  that  nkrbt;  but  when  the  other  chairs  past 
by  us  atC^aring-cross,  in  St  Marim's-lane,  be 
woold  have  the  chair  taken  up,  and  us  to  nakn 
what  haste  we  ooald  to  get  bcsbretheio  thither, 
or  else,  be  swore,  damn  bim,  he  would  ran  his 
aword  into  one  of  us,  if  we  did  not  make  hasie 
to  get  to  Leioeater-fields  before  tite  other  dmirs 
that  want  ap  the  other  side  of  theway. 

Mt.Oen.  When tha other cliaanirere pis^ 
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by,  and  tmi  went  away  to  Leieefler-fidcby  pray 
tell  my  lanb  what  bappened  then  f 

jBrovae.  We  went  away  to  Leioester-fiekia» 
whea  we  eame  to  Green-street  end,  and  were 
entering  upon  the  iqiUHra  open  the  broad  alpncs, 
Mr.  Ckwte  called  oot  to  ua,  and  bid  oe  to  eet 
bim  down,  and  eo  did  tbe  otber  two  chairs ;  and 
when  be  put  his  band  into  his  pocket  to  dis-. 
charffe  ns,  my  lord  of  Warwick  put  his  hand 
id  his  pocket  to  pay  the  three  chain,  and  Mr. 
Coote  offered  half  a  ffubea  to  dischaige  the 
chairs,  and  my  lord  ftohnn  did  produce  Ss. 
and  with  it  discbar^jred  all  the  three  chairs,  and 
they  all  three  walked  away  to^^elber  forward 
upon  tbe  broad  stones,  on  tbe  right  band  side 
or  the  way  ;  it  was  so  dark  a  night,  1  could  not 
see  half  a  dozen  jyards  from  me:  it  was  tbe 
darkest  nigbt,  I  tbmk,  that  ever  I  saw  in  all  my 
life,  and  therefore  I  cannot  toll  what  became  of 
tbem  after  they  went  oot  of  the  chairs. 

Ait.  Gea.  Fray,  did  you  see  my  lord  Mobun 
afterwards? 

Bromiie,  No,  I  did  never  see  my  lord  Mohan 
afterwards  till  now  here  at  the  bar. 

Att,  Oen.  You  say  it  was  so  dark,  that  yau 
could  not  see  three  yards  from  you ;  pray, 
what  dkl  happen  atlerwards  when  yon  were  m 
thefiekir 

Bramne.  A  little  while  after  we  had  set  down 
these  gentlemen,  I  filled  my  pipe  ont  of  my 
box,  and  before  a  oouM  light  it,  1  heard  a  call- 
ing of  chahrs,  chairs,  and  I  went  up  towards  tbe 
end  of  the  square,  where  tbe  noise  was ;  and 
when  1  came  there,  they  would  hare  had  me 
lift  the  chair  over  the  rails,  and  1  told  them,  if 
I  did  I  could  not  lift  it  over  again  :  but  they 
would  needs  have  roe  lift  it  over,  and  I  did  so ; 
and  by  tbe  light  of  tbe  laotbom  I  saw  captain 
French  and  captsin  James  boldiog  up  captain 
Coote,  and  they  did  desire  me  to  take  him  into 
our  chair,  but  be  was  in  such  a  condition  that  1 
could  not  ^t  him  into  the  chair ;  it  was  before 
I  could  wen  light  my  pipe  the  chairs  were  called. 

Att,,  Goi.  Who  did  call,  can  you  tell  ? 

Browne,  No,  indeed,  I  cannot  tell  who  did 
call  chairs,  but  it  was  a  voice  from  tbe  upper 
end  of  tbe  fieUs,  and  we  lifted  our  chair  over 
the  raab  into  tbe  fields,  and  there  were  two 
gentlemen  holding  up  another  man;  I  bare 
neard  it  said  it  was  captain  French  and  captain 
James,  and  they  cried  ont.  Dear  Cooto,  bear 
Cootel  and  would  have  bad  him  gotten  into 
the  chair,  but  we  could  not ;  and  my  kird  of 
Warwick  did  then  say ,  if  any  damage  did  come 
to  the  chair,  though  it  were  100/.  weriiould  be 
satisfi^  for  the  damage ;  but  we  were  not  able 
to  get  him  into  tbe  chair,  and  so  there  we  left 
bim. 

Att,  Gen.  You  say  you  saw  two  gentlemen 
hobfiuir  up  Mr.  Coote^  and  it  was  a  very  daik 
night,  bow  could  you  tell  who  those  gentlemen 
were  ? 

Brcmnc.  I  could  not  see  any  thing  of  tbem 
tin  we  eame  up  with  the  candle  cloae  to  them. 

Att,  Gen.  And  what  did  they  say  when  yoa 
came  up  dose  to  the  chair  ? 

Bromne,  They  ofiered  me  an  iOO/.  satisfiie- 
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tion  for  any  damage  to  my  chair ;  but  they 
could  not  0et  him  m,  for  be  was  at  that  time 
dead,  I  bdieve,  fbr  we  went  to  hale  him  up, 
and  to  get  bim  into  the  chair,  but  we  could  not 
doit. 

Att.  Gen,  Can  you  tell  who  the  two  persona 
were  that  held  him  up? 

Bromne,  No ;  but  by  the  description  of  the 
persons  they  had  such  deaths  on,  as  that  they 
must  be  captain  French  and  captain  James  ; 
but  indeed  1  cannot  swear'  directly  who  they 
were  that  were  there,  nor  who  they  were  that 
called  ftir  chairs  at  tbe  upper  end  of  tbe  fidd  ; 
but  when  our  chair  was  lifted  ov«r  again  over 
the  rails,  and  we  came  to  the  comer  to  see  who 
should  be  taken  in,  there  came  one  to  us  who 
bid  ns  carry  him  to  the  Bagnio  in  Long^Acre  ; 
and  thither  we  did  go  accordingly. 

Att.  Gen,  Pray,  can  you  tell  who  tbe  ner- 
sons  were  that  held  up  tbe  gentleman  t^«y 
would  liave  to  be  got  into  the  chair  ? 

Browne.  No,  indeed,  I  cannot. 

Att.  Gen,  Pray,  can  you  describe  tbem  so  aa 
to  know  tbem,  whether  my  lord  of  Warwickt 
and  my  lord  Mobun  were  those  two  gen* 
tlemenP 

Browne,  My  lord  of  Warwick  and  my  lord 
Mobun  were  not  there,  1  am  sure,  fbr  I  know 
tbem  very  wdl ;  I  was  acquainted  with  them 
belbre;  and  when  1  came  up  to  these  gentle- 
men with  the  candle,  there  was  one  of  them 
was  bigger  tfaan  my  brd  of  Warwick,  or  my 
lord  Mobun ; ,  and  toe  elder  of  them  had  other 
sort  of  ckiaths'than  dther  of  them  bad  on  at  that 
time,  as  we  could  see  when  we  came  tip  dose 
with  the  candle  to  tbem. 

Att.  Gen,  Were  there  any  lighU  of  the 
lamps,  that  are  usually  in  the  streets  at  that 
time,  about  the  squire  ? 

Browne.  Yes,  there  were  those  lights ;  but 
it  was  a  very  dark  night,  and  we  could  not  see 
two  yards  before  us,  that  1  am  sure  of;  and 
there  was  nobody  else  that  I  saw  at  that  time 
at  tbe  upper  end  of  the  fiddi  bat  those  two 
gentlemen,  holding  up  of  captain  Coote,  whom 
we  bad  brought  up  before  to  the  square,  aiki 
left  him  with  the  earl  of  Warwick  and  my  lord 
Mobun  at  the  bottom  of  the  square ;  but  wbi-* 
ther  they  dl  went,  indeed  I  cannot  tell :  we 
cdled  wateh  ;  but  they  said  it  was  not  within 
thdr  ward,  and  tberdbre  they  would  not  come. 
When  we  saw  how  ill  Mr.  Coote  was  upon  our 
coming  up,  and  that  be  could  not  get  him  into 
the  chair,  we  went  away,  lifted  our  chdr  over 
the  rdla  agam,  and  earned  a  gentleman  to  tbf 
Bagnio  in  lAiig- Acre. 

L.  Mekun.  I  have  a  question  to  ask  this 
witoess,  and  that  is,  how  far  the  place  is  wbi* 
ther  he  carried  the  Chair,  that  is  from  Green- 
street  end,  to  the  plaee  whitlier  tbevbairs  were 
called  for  again,  at  the  upper  end  of  the  pales, 
where  he  found  tbe  two  gentlemen  holding  up 
Mr.  Coote,  and  endeavouring  to  get  him  up  into 
the  chair  ? 

Bromne.  I  believe  it  is  about  fifty  ytrds  ai( 
near  as  I  can  guess. 

li-JHoAim.   1  desire  to  know,  whether  he 
3X 
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meani  fifty  yanfe  from  th«  vpfwr  «id  to  %}m 
lower  end  of  LeuMttor  fields? 

BrowM,   Y«9  1  Miero,  9y  lord,  it  ii,  Mid 
letter. 

L,  Mokun.    I  desire  to  ask  him,  whether 
PreeO'Street  he  not  the  rery  lower  ead  of  the 
equare? 
.   Bromne*  Yes,  my  loidi  the  lower  eod  of  the 

Suare,  ooming  out  of  8c.  Martin's-laiie  into 
teea-etreet 

AtLG^n*  Bui  did  yo«  see  three.olher  chairs 
ihtbatplaoe? 

BrowM.  Yes,  while  I  was  fiUioK  my  |iipe 
6ot  of  mv  hox»  three  other  chairs  did  come  hy, 
luid  wePt  away  ;  hitt  within  a  little  while  alwr 
tbe  fiUio([  of  my  pipe,  or  father  before  I  eooM 
well  fill  it,  or  light  it,  we  heard  ealltDff  for 
chairs  again  towards  the  upper  end  n  the 
fields,  and  we  carried  np  our  chair  thither, 
and  there  we  found,  as  1  have  told  yen,  two 
genUemen  lidding  up  Mr.  Cootoi  end  crying 
out,  my  dear  Code^  my  dear  Coote  I 
.  AiU  Gsn,  Can  you  tcU  who  it  was  that 
•called  for  the  chain  the  second  time»  when 
yoo  weiw  in  the  fields  ? 

Browne,  No,  indeed,  I  cannot;  but  they 
would  have  us  bring  our  chair  oter  the  itils, 
and  we  did  lifl  it  over  |  and  when  we  came  up 
to  them^  I  saw  only  two  gentlemen^  whom  I 
did  noi^kaow  who  they  were  particularly,  till 
we  came  np  close  to  ttiem,  that  we  couid  see 
their  doatha,  by  the  light  of  the  candle  in  our 
knthom  \  and  they  would  hare  had  us  put 
ifr.  Coote  into  our  chair,  and  iie  being  very 
much  uoonded,  thc^  would  have  had  us  cany 
him  aWay ;  we  told  them  it  would  snoil  our 
nhair,  and  we  could  not  besides  lift  him  over 
the  rails  again  ;  they  promised  we  should  have 
any  satisfiiiction  for  jiamnge  to  our  diair,  even 
to  the  vdueef  a  hundred  pounds;  we  went  to 
heave  him  up  to  pot  him  into  the  chsir,  and 
did  all  we  could  to  have  got  him  into  the  chair, 
but  we  oouU  not;  so  ire  lifted  the  chair  over 
the  rails  again ;  and  when  we  came  lo  the 
•omar  of  tb6  rails,  at  the  way  that  flsfesto 
t^ng-Acre,  there  we  took  iip^a  gentteman, 

na.  we  carried  to  the  Bagnio  in  Long- 
;  Wfrcalled  out  to  the  watch«  hut  they 
iaid  it  was  not  within  their  ward,  and  they 
would  not  come. 

Ait.  Gen,  Can  you  tdl  who  were  the  per- 
ions  that  were  at  the  upper  end  of  the  fields? 

Brcmtu.  No,  indeed,  1  eamet  tell  who  they 
were.- 

Att.  Gen,  Was  my  lord  Mohunand  my  lord 
Warwick  the  two?  . 

Brswiie.  No,  my  hwd  Mohun  vraa  not  thtte, 
•or  my  lord  Warwick;  1  know  them  so  weU^ 
thnt  it  could  not  be  them  ;  one  of  the  gentle* 
men  was  bigger  than  my  k>nl  of  Warwi&,and 
tteother  of  them  had  other  doatlwthanmy 
iMdMohun. 

.  AU,  Gen.  Was  tUt  the  w»y  th^  waUced 
up,  when  they  came  out  of  the  cbliiis,  thnt 
Wdto  thateod  of  the  fields  whem  you  «Mnd 
Vr.  Coote  wounded  ? 

A«iNM»  Yes,  it  was. 


Ait.  Osn.  My  hNda,thbiah«lthnsepstiriett 
of  the  evidence  that  he  fttve  ta  your  Istdshipn 
ymlcrday. 

L.  E,  S.  If  you  have  dene  with  tUa 
nem^  my  IomI  ilohun  amy  ask  him  any 


L.  Mohem.  1  desire  ta  have  him  asked,  haw 
far  is  the  place  where  he  earri^  the  chair  aft 
first  imo  Leiee8ter«fieMft,  firom  the  plaae  where 
they  putover  the  chair  within  the  rails,  and 
wouhi  have  taken  in  Mr.  Coote  f 

Bnmne.  It  is  about  ftfty  yardsi  an  near  as  I 
can  guorT 

L.  JloAiin.  I  desiiu  to  know  of  hSm,  whether 
the  plaee  where  w^  were  set  down,  tlwt  caoM 
in  the  first  three  chairs,  from  Locket'e  into 
Leicestcr^fieMs,  to  the  place  where  he  fiiund 
Itfr.  Coote  euf^ited  by  the  two  gcBtleoasB,  ha 
not  from  one  end  of  tiie  fidds  to  the  other  ? 

Brovne,  The  place  where  we  eet  down  ca^ 
tain  Coote  is  at  the  lower  eud  of  Graeii-stnet, 
and  the  place  where  we  found  him  weundody 
was  at  the  Hiiper  ead  hy  Leicester- honasu 

L.  H.  S.  I  think  H  is  undsmsod,  Omt 
Oreea*street|  which  comes  out  sf  8t^  Martin's- 
lanev  is  at  one  end  of  LeiceCteiss^usM, 
LeM»ster»>house  is  at  the  ether  ead. 

Ait.  Gen.  Pray,  where  was  it  that  you 
the  two  geallemco  hdding  dp  captain  Ceole, 
aodcryout,  my  deer  Coote!  mydearCoale! 

JBrovae.  It  was  on  one  side  c^the  dom  way» 
that  leads  oat  of  the  fidds  towarda  Newport 
street,  and  by  Leicester  house. 

Att.  Gen.  But  you  say  three  chairs  did  fa 
.up  towards  the  uMier  end  of  the  fidda  f 

Brssme.  Yes  they  did  so  $  bat  our  thscu 
chairs  that  came  away  flitt  from  the  Greyhnmid 
tavern,  set  down  at  Urecn  sWect  ead,  and  An 
three  gentlemen  that  ceme  in  our  cheim  want 
upthepaleato  them;  but  whither  they  went 
I  cannot  tell,  butsoonaf^er  we  heard  eaUfsig 
fin-  chairs  again,  and  so  we  went  up,  whars 
wefbttod  the  two  gentlemeu  holdiaa:  mpeain 
Coote,  andeaying,  my  dear  Coote  flliy  dear 
Coote! 

Att.  Gen.  But  when  >'ou  were  called  the 
second  time,  that  is,  iais  the  fieMs,  where  Wna 
the  plaee  you  say  that  jrou  found  them  in? 

firoime.  It  was  within  tlie  rails,  onassinef 
the  ersm  way  towerds  LekxstBr-houaa. 

L.  AMun.  IVav,  was  that  the  direct  wuy 
that  I  vrent  from  tne  place  Aat  I  wm  est  dawn, 
that  le,  the  wwer  end  af  Green  strict,  to  the 
place  that  they  afterwards  wentto,whiohwaB 
the  bagide  in  Long  Acre? 

Brsams.  When  captain  Oeote,  and  ihy  lard 
Mohun  went  set  down,  and  wdked  away  "^pooi 
the  paved  stones  of  the  square,  to  the  plnea 
where  I  Ibund  the  twogeniiemdn  hdding  np 
capt.  Oeote,  was  the  quite  contrary  way  Mm 


theendof  Green  street  to  the  Standard  tui 
L.  H.  S.  Who  is  your  next  witness,.  Mr« 

Mt^Oen.  ThnnsxtvHtMmthatwwadl,  is: 

Bobeit  Applegate.  (Who  waa  swum.) 

L.  H.  8.  What  do  yea  ask  this  wiHim  t 

AM.^^  Ity  Isidk  ihia  is  ^ 
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A.  a  ifi9;  * 


Vtm 


IkilcMnMay  }mi  MthwIoLiiMpUvfeld* 
fioiD  Lodm'f  ;  he  wiH  give  your  Tordsbipe  to 
Mfoiwt  vbflo  he  «MTYtd  hui»  whahe  cairvecl, 

^  ftha  Mine  purpose  vritb  theerideneelhotbe 
9e?»  jeotoniR|r.  Bnt  pny*  «he  ivee  ihot 
whenveiicernedon  the  thwlielh  of  O^tehmr 
helteLeio^ierlieUs? 

AfpiegmU.'  1  oarried  my  levA  Molioo  from 
Leokef 0,  et  the  Greyhooinl  tavera  in  the 
Stnnd,  to  Uifioiter  Mb. 

AU.  Gen,  Pray,  how  many  chairs  wete 
there  of  yoa  thai  went  awav  together  ? 

Jpplegate,  Then  were  three  of  «•  that  went 
Mray  «ojpithor«  one  carried  my  lead  Warwick, 
we  my  wrd  Mohuoi  and  the  third  carried  ca|^- 
laiD  Game,  whioh  waa  the  irat  ehak  that  went 
eway. 

Mt,  Om.  Whither  did  yen  goB 

^Pf  legate.  We  went  to  Ihe  oonwr  of  St. 
Martui'a  kne. 

Aii,  Gen,  Who  do  yon  say  were  is  the 
other  two  chains  P. 

.    AmUgaie.  My  lord  of  Warwiek^  and  my 
hMdMohiiD. 

Mt.Oe;  When  ihey  came  oat  firat,  what 
•iderf  or  direolieM  were  aenm  ? 

ApjfiegMie.  My  lei4  Mshm  aaid,  Tkathe 
ead  my  load  of  Wanriek,  and  captain  Geele, 
manld  g»  all  three  lage^dewn  to  Woat- 
«BNiMor»and  there  $h^  weald  all  lie  tofather^ 
or  be  together  that  ni^t. 

AU.Qm.  What  answer  waagiaen  to  what 
«y  lord  Mohnn  paid  ? 

AppkgoU,  Indeed  I  do  not  lemamher  any 
nnawer  thai  vne  given  at  aU  ;  hatafterthat 
my  lord  Mohno  went  into  the  chair,  and  or« 
wedqs  tolottowidown^eelher  two  ehairs 
towards  Westminster,  and  we  put  up  llin  ehair 
.and  eame  away ;  and  when  we  «ame  to  St. 
Martin'e  kne»  the  chair  thateaifiedcept.Ceo^ 
tnmf4  op  the  lane,  and  me  hebg  eedered  to 
iettow  ihnotbernhaiffs,  want  nptelaneieof 


tet-mjr  lead  Mohnn  pmoeiahiglhal  thof  wmne 
netgamg  down  le  Weatmmaler,  celled  nnt  to 
nmpijaitwhen  wawmnnntered  into  St.  Mar- 
linns  lane,  evnr  agninnt  the  bank  deoref  the 
Cmm-heys  taneiii,and  amdnthe  other  chaim 
4n  ntand,  and  aH  the  thme  ohaks  srena  ost  n- 
Jimamt  hafovelM  pleee^and  mylmd  Mohnn 
jaked  Apt.  Coole,  whither  he  iresjfoingP  And 
teaoawoMd, to Leaoeater fields:  bbmmdef 
Jbim,  aaene  wenkl  beg  ftr  ennhnp,  man  he 
veiild  aotgo  that  night,  for  the  hnainess  eeoM 
ttot  ha  dttie  tha$  night,  and  it 


topnt 
St  oirtill  the  neant  eaomi^. 

Ait.  Qen,  Bid4hey  naaae  wiat  the  hnsmem 
maa,  that  waate  he.dmie  f 

Afpkgute.  Ko ;  hot  my  Aesd Mohondideay, 
.itsraaioiineaBibletebe  ' 
Gen.  Wc 


Ait.  Gen.  WcH^nod  wbnt  h^npened eAer- 

while  you  worn  in  that  {ihwe  ? 
ApfkgeU.  While  we  were  there,  three  other 
.flbawefMBad  hy  neon  the  ether  sidaof  the  svny , 
nnd  going  finrwaid  up  ti^  atrest,  capL  Coole 
Md  tmnr^aim  to'foUoW,  and  so  we  did  to 
C8id»  snd  ^^w  inga  aei  thmn  4own. 


Ait*  Qem»  IVay,  eon  Tea  romamhet  ibhnt 
waa  said  by  my  fmd  Mo^nn  at  the  time  whan 

the  other  enairt  passed  by  P 

Appiegate.  He  was  tk.'m  desiring  and  hcf- 
ging  tf  eapt.  Ceoie  to  gp  heme  to  Westmin- 
ster, telling  bim  thai  it  could  Aet  be  df^  that 
night;  but  itpmst  be  deterred  till  the  next 
morning;  bdt  capt.  Cooteaaid  hewenld  net 
delay  it  tttl  the  neat  aMrniag,  but  he  wodkl  go 
to  Leicester  fields  that  night ;  and  all  three 
flhairn  wenordeved  to  |ps  mnvard,  and  we  did 

S)  on* forward  to  Leiotster  fields;  my  ked 
obun,  indeed,  did  beg  and  desire  as  hearfily 
as,  I  SMT,  a^an  fi>r  an  alms,  that  they  would 
let  it  aiene  fiir  that  night ;  hot  eapt^Ceote 
would  not,  and  ordered  hie  chair  to  ga  fea^ 
wards.. 

Att.  Gen.  You  aay,  my  lord  Mohnn  bcggnd 
as  heartily  asif  it  wcreler  maafanato  d^it 
6r  that  night? 

Appkgaie*  ¥ea,  ha  did  ao ;  ao  that  i  da 
really  think  that  he  wm  not  egnaeined  in  tin 
matter. 

Aii.  Q^n.  If  hewe»a»earaest«od#lerand 
not  off  the  hoainesa,  hear  came  yon  to  camr 
him  thithiv, that  ni^bt  ?  What  niyreaBonsd& 
he  nae  pei^cnlariy  in  St.  Mailm'slene,  aftaa 
the  ether  chain  were  named  by  ? 

AppkgaU.  Hesaia,  if  yon  muat  go,  I  will 
go  with  you  and  see  it;  andhnhklna^kefap^ 
and  follow  the  nthm  ehaim  wherein  eapt.  Ooote 
and  my  lord  Warwick  were ;  and  we  did  go. 

AU.  Gen*  And  whena  dU  yonnat  my  lord 
Mohun  down  P 

Appkgaie,  At  the  hither  end.  of  l^oi^aster- 
n9uare,etthecemaref  Graan-ataest,  this  lower 
nomer  of  the  paved  stonm,  gohig  op  to  Leieee- 
ler-honoe. 

AU.  Gem.  What  bnsame  of  the  three  ganHe- 
men  that  yen  em  4lown  at  the  end  c^'&eesn* 


Applegate,  They  went  all  three  t<^;ether  n|K 
ihe  atone  pavenMnt,.  towards  the  nnper  end  of 
the  a^nare,  towardp  the  Standanf  taesni,  I 


they  go  togtiher,  or  did  they 


think 

Ait.Oem. 
gneannderf 

Appiegttie.   Tbey  went  togetlier,  1  think ;  I 
did  net  nee  them|«fe  one  fip£i  anotbei^. 

Att.Gen,  Pray,  did  yen  oenapyiaadMohmi 


Jf>/i2ma/e.  Nei,ldidnet. 

A^t.  Gem.  Whm  hoaameef  yon  afterwardaf 

rfgote.  1  otaid  a  htde  at  the  lower  end 
aqnare  to  take  a  pipe  of  tobaooo,  and 
when  I  had  ^led  my  pipe,  I  heard  caMmg 
chairs,  chairs,  agahi,  at  4lae  i^per  end  of  the 
aqfuxe ;  and  when  we  broagbt  up  our  chahr  to 
the  upper  ead  of  the  fields,  the  firot  man  that  I 
did  aee  waa  my  knd  of  Wawrick,  who  mould 
hwre  had  na  pntoeer  our  chair  vtlhin  the  rails  y 
hat  wn  told  him  wecenld  not  get  it  oner  again 
if  any  one  was  put  in  it;  hot  if  the^  weald 
eaam  mitinto  4nr  sqnare,  titers  we  wees  reedy 
io  enary  them  any  wtiosc ;  aad-when  weeanm 
to  the  upper  end  of  the  scpiore,  there^was  e«p- 
tain  FiMi,  and  we  toolLhimlnto  thnehair. 
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and  he  bid  w  enry  bim  to  die  Big^  ID  LoBff- 
acre;  end  at  Newport-etreet  end  be  wonid 
bare  had  us  ttop  and  poll  off  bb  doatbe*  (er  be 
beUered  he  was  a  d«ad  man. 

Ati.  Gtm.  Pray,  who  did  yon  tee  there  al 
the  apaer  end  of  Leioeiler-fieMa? 

Appfegate.  Mobody  iod«edy  hot  my  lord  ef 
WafwicK  and  Mr.  French* 

Att.  Gem.  Nobody  hot  them  two  P 

ApplegiUe,  No ;  nobody  hut  them  two. 

Ail.  G€n.  Where  do  yon  iay  thai  wae,  that 
the  calliofr  for  chain  was,  and  where  yon 
braoght  your  chair  ?  . 

Applegate.  It  wae  jast  at  the  upper  end  of 
Leioreler^fiehla,  by  LeioMler-boaeB^  aod  by 
the  tStandafd-taTem. 

Att.  Gen.  Who  wae  it  that  yoo  there  took 
op? 

AppUgmie,  It  waa  captato  French. 

Alt.  Urn.  Whither  then  did  yoo  carry  him  P 

AppUfate.  We  were  ordered  to  go  to  the 
Bagnio  in  Long-acre;  and  thither  we,  and 
another  chair  that  carried  my  lord  Warwick, 
did  API  and  when  we  came  there,  we  did 
knock  a  good  while  berore  we  couM  get  any 
body  op ;  and  when  Ihey  were  let  m,  we  caase 
^away,  and  were  bid  to  call  for  oor  fore  the 
next  morning. 

Alt,  Gen,  Pray,  where  was  it  that  you  took 
BpcaptamFreooB? 

AppleguU.  It  waa  the  opper  end  of  all  of 
Leicealer-fielde. 

Ati.  Gen»  And  yea  went  away  with  him, 
did  yoo  ? 

Applegate,  Yea,  aa  eoon  aa  ever  we  took 
bim  op;  it  waa  aa  ooon  aa  erer  we  ooold,  et 
the  ootnde  of  the  rails.  I  waa  the  firat  chair 
that,  open  the  calling  tor  chairs  after  they 
came  thither,  waa  by  the  8tandard4a?em,  and 
trom  thence  we  went  into  Looff -acre.     - 

Alt.  G^m.  Whcreaboot  ia  &e  Standard-ta- 
vern? 

Anphgaie,  It  is  at  the  farther  end  of  the 
fiekia  by  Leicester- bouse ;  it  is  by  Craobume- 
hme,  which  is  the  street  that  leads  into  New- 
port-street, and  so  into  €it  Martin*a-lane ;  and 
then  we  were  to  go  to  the  Bagmo  in  Long- 
acre. 

X.  H.  S.  My  kifd  Mohoo,  will  yoo  aak  this 
Witness  any  questiens  ? 

L.  Mohun.  Yes,  my  lord,  I  ba?e  a  question 
or  two  to  aak  htm,  I  desire  to  ask  htm,  Whe- 
ther, when  we  were  going  along,  and  the  chair 
ID  which  capt  Coote  was,  turned  op  St.  Mar- 
tin's* lane,  I  did  not  call  out  to  have  him  stop, 
and  know  whither  they  were  going  ? 

Appiegaie,  Yes,  my  lord,  you  did. 

L.  Mohun.  Prav,  whither  did  1  bid  you  go, 
when  you  first  took  me  op  at  Locket's  r 

Appiegate.  My  lonl  Mohun  bid  roe  follow 
those  chairs;  but  go  down  to  Westminster, 
for  he  said  they  all  three  woukl  go  together, 
and  lie  together  that  night 

L.  Mohun.  My  Ionia,  I  d^ire  this  man  may 
be  asked,  Whether  there  were  not  several 
ways  of  going  out  of  the  fields,  besides  thoae  of 
man-street  and  the  Standard-taven  f 


AppUgaie.    Yes,  my  Isvl, 


[lots 


L.  Mokun.  thm  1  wm  leave  k  to  ya«r 
lordahipa  to  nmhe  the  ohaiiiatieu;  for  there  in 
ne  eviaence  that  I  waa  even  seen  in  the  fieM 
after  I  aligbled  ont  of  the  chahrat  Oreen-atveet 
end;  and  1  hope  your  fordahipe  do  abaerve  At 
he  hes  toM  yoo,  I  wae  eanieat  in  begginr  cap- 
tain Coote  to^defor  going  to  Leiceiter^fieMa  till 
the  next  rooming,  aod  begged  aa  heartily  of 
him  for  k,  aa  aoy  beggar  wooU  do  for  an 
alma. 

L.  H.  S.  My  lord,  their  lordahipa,  no  doofat, 
have  made  that  oboervattoo ;  for  be  did  say  so. 

L.  Mokmn,  My  kirda,!  bare  no  more  to  nek 
bim. 

L,  H.  S.  Mr.  Attorney,  who  is  yoor  net 
witness? 

Alt.  Gen.  Ovr  next  witness  ia  Plater  Katro, 
who  likewise  waa  a  cbairman  that  carried  ny 
lord  Mohon  into  the  pboe  where  the  fact  waa 
done. 

[Peter  Ketro  waa  swam.] 

Ait.  Gen.  Pray,  will  yoo  aoqaaint  my  larda 
who  yoo  carried  opoo  the  SOth  of  October  lasi, 
from  the  Greyboond- tavern  to  Leioealer-fleMa  ? 

Keiro.  Upon  the  SOth  of  October  Ipat,  m  tim 
moroiag  (which  waa  Sonday)  very  early,  w 
were  called  to  the  doer  or  the  Creyhe— < 
tavern,  and  when  we  came  there,  tbve 
aeveral  other  chaira  there ;  'for  then  w^ 
coach,  it  aeema,  to  be  had. 

Ait.  Gen*  And  wbv  was  la  yeor  chair? 

Ketro.  My  lord  Mohon;  and  them 
two  other  chain  that  went  away  togeAer, 
wherein  worn  captam  Oote  and  my  lord  War- 
wick. 

Ait.  Gen.  And  whkher  did  yoo  go  frOM 
tbenoe? 

Keiro.  We  went  alow  the  Strand,  and  wba» 
we  came  to  the  end  of  St.  Mertin'a-laae,  the 
chair  that  capt  Coote  waa  io,  wo  ailppeaad 
by  his  order  turned  up  the  lane;  for  my  bvd 
Mohoo  had  giveo  ua  order  to  go  dawn  to 
Westminster ;  and  then  when  we  caase  thorn 
to  the  end  of  St.  Bfartm'a-lane,  be  odledodt 
to  stop,  and  to  have  the  other  chairB  atopt,  and 
they  stood  still  at  the  baok  door  of  the  Cma»> 
keya-tavero,  arhieb  ia  at  the  end  of  St.  Mm^ 
tinVlane,  and  all  the  three  chairs  did  maba  a 
stand  at  that  nhu)e,  and  my  kMd  of  Warwiafc, 
and  my  lord  Mohun  and  captain  Goeta  talked 
together  ;  and  my  ford  Mohoo  did  desire  eapt. 
Coote  to  go  down  to  Westminster,  aod  to  pot 
off  the  bosiaeBS  for  that  uight ;  for  nothiaff  of 
bosinem  oonki  be  done :  tMU  ^ly  lord  of  Warw 
wick  did  say,  if  they  did  go  oo  be  weold  go  oo 
with  them;  but  my  lord  Mohon  did  endeavour 
to  nersoadethem  to  go  down  to  Westpaiaaler  to 
lodge,  for  ootbino  cooM  be  done  that  night ;  boa 
wfaio  the  other  wree  chairapassed  by,  oo  tlio 
other  side  of  the  way,  and  captain  Caote  woyM 
needs  go  forwards  to  Leicester-fields,  my  lord 
Mohoo  did  bid  OS  take  up  and  foUow  them;  and 
he  said,  if  they  woold  go,  be  wooU  00  and  aea 
what  came  of  it ;  so  we  took  op,  and  foifowed 
the  other  chairs,  and  went  up  the  laoe^  audi 
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into  Oraen-itreel,  to  the  lower  end  of  Qreen* 
ftreet  next  tbe  tquare,  and  there  oar  three 
chain  aet  down  my  lord  Warwiek,  nj  lord 
Mofaao,  and  eaptain  Coote,  and  were  die- 
charged. 

Aii.  Oew.  And  what  became  of  them  afto? 

JSTelro.  Tfaele  thev  went  np  open  the  broail- 
atonei,  op  towards  the  npper  end  of  the  fielda. 

Att,  Gen.  Did  thej  ail  go  together,  or  did 
thev  part? 

Kttro.  They  went  together,  for  an  jr  thing  I 

'  know ;  I  law  no  parting,  and  indeed  it  wanao 

dark  a  night,  that  1  cannot  tell  what  became  of 

them  after  they  went  ont  of  the  chairs :  It  waa 

one  of  the  darkest  nights  that  erer  I  saw. 

Att.  Otn.  Well  then,  prey,  what  happened 
after  that  f  ^ 

Keiro.  I  went  to  light  my  pipe  of  tobacco, 
and  before  we  oonid  light  npipe  of  tobacco, 
there  was  calling  at  the  upper  end  of  tbe  square 
ibr  chairs  again;  and  so  we  went  with  oor 
chair  to  tbe  upper  end  of  the  fields ;  and  when 
we  came  there,  somebody  called  ont  to  Jiave 
us  lift  our  chair  orer  within  tbe  rails;  bnt  we 
told  them,  if  wo  did  so,  we  conldnotget  it  Ofcr 
ag«n,  if  any  body  were  pnt  into  it ;  and  so  we 
were  bid  to  go  to  the  end  of  the  rails,  in  order 
to  the  getting  ont  ftom  that  phrae,  and  getting 
in  of  any  body  that  Was  to  go  into  the  chair ; 
and  when  we  came  to  the  end  of  the  rails  we 
took  up  capt.  French^  and  he  bid  ns  eany  him 
to  the  Bagnio  in  Long-acre,  and  wo  did  so; 
and  at  Newport*street  end  he  woold  hare  had 
us  hare  pulled  off  his  dooths,  for  be  said  he  ho- 
llered he  was  a  d^inff  man ;  bnt  we  carried  him 
on  to  tbe  Bagnio  in  Long-acre,  and  there  came 
after  us  the  lord  of  Warwick  in  another  chair ; 
and  there  we  set  them  down. 

Att,  Gen,  1  hare  a  qacstion  to  ask  yon, 
friend  ;  did  yon  not  see  my  lord  Mobnn  after 
yoo  set  him  oown  at  Green-street  end  ? 

Keiro.  No,  indeed,  not  1 :  1  didnot  after  he 
went  out  of  the  chair. 

.  Att.  Gen,  Can  yon  tell  whither  he  went 
after  He  went  ont  of  the  chair  ? 

Keiro.  No,  1  cannot  tell  whither  be  went ; 
they  all  three  w^  up  the  paved  stones  toge- 
ther ;  but  whither  they  went  I  cannot  tell. 

Ati.  Gen.  Did  you  hear  of  any  other  chair 
that  waa  at  the  end  of  the  fielda  at  that  time  ? 

Keiro.  There  was  another  cbanr  at  that  time, 
mt  tbe  nmier  end  of  the  fields. 

Ait.  Gen.  Did  yon  hear  them  desire  to  take 
Mr.  Coote  into  that  chair  P 

Keiro.   No,  I  did  not 

Att.  Gen.  Nor  do  yon  know  any  thing  of 
their  putliog  Mr.  Coote  into  a  chair  ? 

Keiro,  No,  indeed,  not  I ;  what  they  did 
as  to  the  other  chair  that  waa  befiira,  they  can 
best  tell,  for  I  cannot. 

^    X.  H.  8.   Who  is  your  next  witness,  Mr. 
Attameyf^Att.  Gen.  Richard  Edwards.     . 
^    L,B.8.  What  do  yon  call  him  to? 

Aii.  (jen.  Because  we  wouM  not  tronMe 
your  fordsbipa  with  the  repetition  of  .erery  one 
of  the  witnesses  that  were  here  yesterday ;  this 
is  the  mas  that  eanicd  Mr.  Doekwrai  into  the 
field. 


[Edwards  was  sworn.] 


L,  H.  8.  Mr.  Attorney,  What  do  yon  aafc 
thiswitnessf 

Ati,  Gen,  Pray  do  yon  acquaint  my  noMe 
lorda  here,  who  you  carried  in  your  chair  to 
Leicester-fieids? 

Edwardi.  Indeed,  I  cannot  tell ;  there  wero 
three  chairs  that  toik  up  three  pefBons  at  thA 
Greyhonnd-tafem  in  the  Strand,  after  three 
otherchairs  were  gone  away,  and  every  one 
had  a  gentleman  in  them ;  i ,  for  ray  part,  did 
not  know  who  was  in  our  chair ;  but  when  wo 
shut  up  the  chair  we  were  bid  to  go  to  the 
8iandMd*taf«m  in  Lsiceslnr-fiekis ;  and  thither 
we  did  go,  and  there  we  set  down  the  gentle* 
man  that  was  in  our  chair,  andaway  we  went ; 
and  as  we  went  up  St.  Martin 's-lane,  we  pasS'* 
ed  by  the  threeother  chairs  that  toroied  up  bo- 
fore,  at  the  back-door  of  the  Crois-keys  ta^ 


Aii,  Gen.  Did  you  see  the  other  three  chanu 
in  Leicenter-fields  afterwards  ? 

£d^rd!r.  No,  indeed,  1  did  not ;  bnt  went 
up  to  the  Standard  tarem,  and  set  down  the 
gentleman  that'wasin  onr  chair,  and  there  left 
biin,  and  went  away. 

Ati.  Gen,  Pray,  can  yon  tell  who  it  waa 
that  yon  caitied? 

Edwardi,  Indeed,.  I  cannot  very  well  tell ; 
hot  I  beUevo  it  waa  captafai  James,  or  Mr. 
Dodcwra. 

Aii.  Gen,  When  you  came  to  theSCandard- 
tarem,  pray,  what  happened  ?  What  passed 
there  r 

Edwarde.  To  the  best  of  my  knowledge,  I 
took  hold  of  the  knocker  of  the  door;  and 
knocked  at  the  door,  and  the  gentleman  came 
out  and  was  set  down  there :  sndheffaveme 
a  shillinsr,  and  away  I  went  with  my  cbah-. 

Att.  Gen.  When  yon  set  him  down  at  the 
Standard-tavern,  pray,  what  did  he  aay  f 

Edaoardt.  He  gave  me  a  sbilKog,  and  bid 
me  go  about  my  bnaiaess;  and  so  we  went 
away. 

Att.  Gen.  Was  you  there  when  you  beard 
them  call  chairs  back  ? 

Edefords.  No,  we  went  away  as  soon  as  we 
had  set  him  down  at  the  Standard-tavern. 

Att.  Gen.  Did  you  observe  which  way  they 
went  after  yon  set  him  down  P  ' 

Edwerdi.  No, indeed,  I  did  not;  I  never 
minded  which  way  they  went,  after  we  sethini 
down. 

Ati,  Gen.  Which  way  did  yon  go  f 

Edwardi.  We  went  away  d(Mm  towards 
Charing -cross. 

Att.  Gen.  Did  you  see  sny  other  dwire  in 
tbe  square  when  yon  went  down  f 

Edwardi.  Yes;  there  were  other  chairs  at 
the  other  end  of  the  square. 

Ait.  Cren.  Did  you  aee  any  gantiemen  as 
you  calbe  down,  walking  towards  the  Standard 
tavern,  upon  the  pared-stones. 

Edwarde.  No,  indeed,  my  lords,  not  fiiat 
1  renieoBber;  bnt  I  did  aee  the  other  tbrsn 
obairaaalpainedby  GreeD*8treet  and:  wbs^ 
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wcnointbeQU  or  what  vasbpoovie  of  iImb 
Ibfltwere  id  mem,  that  I  canoot  %tXL 

Ait.  Gtm.  WlMt  MUmj  i^  lofMt  a«y  <tf 
them  at  that  tim«? 

JMnenii.  Tbey  ariced  naif  w  wape  giapg 
•way,  and  we  toM  Ihcm  yeai  we  w«na  dii^ 
chai^ied. 

Mt,  Om4  B«t  piajft  did  you  noi  meet  aoy 
of  the  other  gevtiemeii  a|MMi  the  paved  ateaaaP 

Edm^tdt.  No,  mdead,  I  did  sol  m,  to  the 
host  of  my  rtmenahmaoei  a«y  other  gwthmMui 
neon  the  pared  etonea^ 

Mi.  Gmu  What  did  the  othm  chaii 
to  you? 

JUamrdi*  They  admd  if  we  wera 
awayr  Aad  we  left  them  hehindne. 

X.  H.  8.  Hae  my  lord  MohMt  asy  ^_ 
toaikhimr— L.  Jia&tia.  No,  I  havoMt 

£.  J7.  &  Mr.  Atieney,  who  ie  yov  aeat 


••J 


Ati>  Gem.  Jackson,  who  wae  the  rhijiman 
that  carried  eaptaiaJametf.    (Hjiwaaaww^) 

Ati.  Gen.  Pitjr,  will  yen  mmwiat  my  leidi 
whoyos  carried  away  mm  Moket'e  to  Lei- 
cetttff  firfdt  P 

Jacktm.  CajpteiB  Jamees  Th««  w»e  eiz 
chain  in  all:  1  do  nbt  koew  wkawoBiiiithe 
•thercheim,  Mm  the  three  chaimlfael  went 
together  when  we  went,  them  wae  eaptatn 
|)Df3kw»,  captain  Fimichv'and  captaia  Jamee. 

4ii'  Geik  And  wheat  did  you  aet  him 
down? 

Jacktm.  At  the  tested  taToa,  io  the 
aauarain  Imcceter  fieMi 

Att.  Gin.  What  became  of  him  after  yon 
l^lum4ownP 

Jackson*  We  knocked  iwioe  at  Ike  taaem 
door,  and  then  he  gave  ua  a  ahilliag,  and  we 
went  nway  preaently,  and  went  down  oa  the 
left  hand  upmi  the  paved  ftenee,  tewaide  Geeen 
atreetend* 

Alt.  Gen.  Did  ye«  meet  any  fenone  eom» 
log  np  upon  the  paved  etonm  ? 

J$ckMon.  Yea,  my  lead,  I  did. 

An,  Gen.  Can  you  tell  who  thoee  pmaeBB 
wereP-^eckmn.  Indeed,  I  cannot  Idl, 

Att.  Gen.  How  many  were  they  iammilMrP 

JacAioa.  They  were  two  or  threat  hat  it 
was  80  derk,  that  I  rwmnt  tell  hew  aMsy  they 


Att.  Gen.  Which  way  warn  tbegr  vaUaaf  r 

Jac/cioh«  They  wece  gnmg  np  imaaada  the 
middle  atreet 

Ait.  Gen.  How  far  was, that  from  the  Stand* 
ard  tavern  f 

JetekMon.  It  might  he  eheut  eijrty  ymda  tem 
the  Standard  tayern. 

Ati.  Gen.  Yon  say  than  were  tkans  chain 
sUnding  at  the  end  of  Green  ataent  when  yma 
camehy?  ^ 

Jacluon.   Yea,  tbafc  were  ao. 

AiLGm»  HadyoanediscatviemthtkemP 

iXKkmn.  No,  indeH,  I  hod  iml. 

Ait.  Gen.  Did  yen  net  aakthcm^  why  they 
atayedtheref 

JmhmL  liKmdeHIdidiici;«w 
kjrnndmai' 


An.GeH.  Yen  know  my  laid  Mabnm  ^ovH 
yea  P-^JtfcJtmn  Yea,  I  da^  f my  weB« 

AitGm^  Waaaotai^WlMvkitkat 
oampnny? 

Jockim,  He  waa,  when  the  aix  cbaira  wane 
ceftMtoLadlmtVt  boil  did  net  hear  aaydis. 
eowae,  that  I  can  ram— hart  thai  feaard 
among  them',  nor  do  1  knew,  or  did  hear,  whet 
heoepe  of  my  had  Mehaa  nftmw^tdfr 

Ati.  Gen.  Were  thoee  the  other  tkiae  cUm 
that  went  away  from  Loakvtt'a  int,  that  yea 
aaw  at  Green  atraet  end  P 

Jedboa.  Indeed,  my  Ipida,  I  haliaan  an ;  i 
eannet  awaar  thai  tlwy  were  ikoae  thiee  chahfa ; 
whte  we  badaatdowacaptam  Jaaaea^wedid 
net  look  back  aay  way  at  all,  but  meal  away 
home,  it  bciag  ao  late  and  so  dark. 

£.  A  &  If  y  laid  Mefana,  wiH  yoo  aak  this 
imtaam  any  ^aaslmaaP 

I*JUMaa»  No,  mylacd. 

AHL  Gaa.  Than,  my  lord,  we  ahall  eaa.Wi|- 
ham  8aknoa,  who  waa  the  aaigeaa  that  did 
aamch  Ike  wooadhy  tkeearoaarVcaamp^, 
when  ha  took  the  iayaaitiaa  apaa  tka  view  ef 
tkabedy.   <Wkowaaawean.) 

Ait.  Gen.  Pmy.dM  yaa^dam  tbabady  of 
Mr.  Ceola  efter  he  waa  deal  r 

SMimtm.  Ym,  I  did  viavr  hia  k^df  hy.tiw 
oemaNkd  of  the  oanaer  alike  wetah  kaima, 
where  it  ky  in  St  Hmtin'sieBe. 

Aii.Gm,  Aravtbaa,  wiliytaaafaatiilaMr 
lards  what  waaada  yoa  mimd  apaa  the  hady  r 

Snknm.  There  wwroaeapoa  the  left  fen  oT 
the  brsail.  Bear  the  cottar  bane;  which,  aaen 
probiag,  I  taoad  to  behalf  an  iack  io  basedih, 
aad  Mr  or  ire  iachea  deap  downwani  i  th( 
other  waa  a  woaad  that  waa  in  his  left  aide,  jaat 
under  the  short  ribs,  aad  thai  waa  apwaad ;  and 
apaa  mobing  of  it,  1  ieaad  it  w}is  ahoat  the 
bMadth  of  aa  iach  el  t^  erifipe,  ami  abaat  the 
depth  of  fif«  ar  ■xiaaaca,  ead  pieraed  tkraagh 
the  dbmhmgaai* 

Ait.  Gen.  Pray,  did  yoa.obasrfc  aay  didkr- 
cace  ia  the  weawkb  or  ia  the  edfi^  ef  them  P 

SaAiioa.  That  below  was  a  laiga  IVMadi 
kagar  than  the  other. 

Ait.  Gen.  Warn  tiMB  woaada,4ayKmtbiBfc, 
given  wilh  two  awoada,  or  with  aaa  aad  th^ 
aame  award ?«<Yialaaa,  ladeed,  I  eaiaaot  mti. 

AU.  Gm.  Did  yoa  Mk  apaa  ailher,  spd 
wlaeh  ef  Ikeai,  la  he  aMatal  ? 

Salmon.  I  looked  apoakeifcia  be  ^perteL 

L.iL&  If  yiiikaveib>aawitkbiliwWr. 
Attoraey,  will  my  hrd  Hahaa  aak  kna  aay 
qamtioosP 

^^a  ^w^a'^^^aaa^   eaas^p  ^  ^an^^pa  ^a^^^  pa^^^P  a^^F  ^^aa^^^mi^^r"p 

for  I  think  I  nasd  aal  |  I  area  aaver  |wared  ta 
ka  ia  the  campany,  m  the  p laaa  whaaa  tiia 


Ait.  Gen.  We  have  done  with  ^^attiM  0t 
» lifl  we  hear  ^ikat  aay  lord  il«^ 
myatell. 

L.  H.  g.  My  lord  Mokmt.  tkm  ie  the 
tbne  ^jtha  kmgto  endenoe  bei^g  fiaiabed)  ^ 
yea  to  eaH  year  wilpsaami  ami  make  yam 
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friloMMB,  for  I  thbk  tbereif  DOlhiftff  tbst  fixM 
an  J  tbiDf  of  gattt,  m  to  4»pi.  Cosirt  deolb,  m 
to  aw ;  but  I  ihall  call  oim  witncBS  that  wia 
iMre  (as  I  andsraland)  yesterday,  bat  BjdI  esa« 
miMd,  and  that  is  a  nefwa  tliat  saw  me  after- 
trifds,  ind  kaows  tliat  I  had  a  woand  in  ny 
flogtr  laid  open,  and  that  wound  was  TCoeired 
at  LoAet's,  by  endeAToorio^  In  part  then, 
wImd  thay  ware  qoarrellmg  there  at  that  time. 
(The  witness  stood  np.) 

L.  A  &  Though  yon  are  not  upon  your 
oath,  yet  yon  are  as  mnch  obliged,  m  jastiee 
and  oonscienee,  to  speak  the  exact  troth,  as  if 
yea  was  upon  your  oath  \  Iberelbre  have  a  oare 
what  testtmooy  you  gire. 

Witntm.  Ves,Aylerd. 

U  H*  8.  What  IS  the  question  yon  wovM 
ha?a  this  witness  ssked  ? 

L.  Mohin,  Wliat  he  Imows  of  niy  being 
wauaded  about  this  time  f  and  what  1  Jedared 
oonccralng  that  wonnd,  how  I  reoeived  it  ? 

L.  U.S.  I  witl  nolrefiiieto  ask  the  ques- 
lieo,  but  I  must  acquaint  your  lordship  thai  it 
aigniflca  notliing  in  paint  of  et  idenoe.  at  law, 
wiiat  you  youtadf  did  dedare  after  the  ftct 
was  over«  It  ts  material  what  yon  did  to  pre- 
rentthis  mischief  before  it  happened,  but  not 
wha^yon  said  or  deckred  after  the  thing  was 
dona.  Yon  hear  my  ford's  qucetioa,  wImI  say 
yon  to  it  ? 

Witneti.  I  was  at  mj  lord  Mohan's  se?eril 
days  alVar  this  busineas  happened,  at  the  lodg- 
ing where  he  by,  and  where  I  saw  hitt :  be 
hiul  a  hart  in  hts  band,  and  it  was  laid  open,  it 
tras  in  tlie  finger ;  and  that,  be  said,  was  all 
ha  |(ot  by  cadeaTOuring  to  pait  people  fVom 
figfathig* 

Att.OtH.  Pray,8ir,  when  was  this? 

H^iifMM.  It  was  several  days  after  the  death 
efHr.Coote. 

X.  H.  S.  I  told  your  fordshin  befbre,  that 
in  noint  of  law  saoh  eridenoe  would  signify 
nethiag)  because  your  declaring  any  matter, 
afttMr  the  thing  was  done,  in  rtf  ation  to  the  faei, 
aould  not  be  admitted  as  legal  evidence;  if  any 
•f  my  lards  be  of  another  opinion,  I  suppose 
they  wHl  declare  it. 

L.  Mtakmiu    M v  lords,  I  snbmit  it  to  your' 
fordshlps;  I  only  dssire  be  may  be  asked,  wiie- 
thcv  he  saw  my  hand  or  no  P  and  how  it  was? 

Wiinem*  I  saw  my  tord*s  fi^er ,  sad  it  had 
been  hid  open  aoata  time  before;  and  he  said, 
ha  had  received  that  wound  by  endeaTouring 
to  part  capt  Ftaneh  and  capt.  Code:  that  is 
all  I  knew  of  the  mAiier. 

Ait,  0ea.  Bat,  pray,  when  was  that  that  he 
dedaied  soP  How  long  after  the  death  of  Mr. 
Cooler 

Wun^n,    It  wsa  several  days  after  that. 

£.  17.  iS.  You  hear,  in  poiot  of  law,  that 
aaBbenoevideiieeataH:  if  you  have  no  other 
witneasm  to  call,  your  lordship  would  do  well 
ta  sum  «p  your  ewMence,  and  make  what  ob- 
aervattens  jeu  think  fit  upon  Ae  evidence 
which  has  been  given  fhr  the  king. 

L.  JfMaa.  My  hirds,  1  hope  I  sfaaS  make 
my  <Mmcp  agaiMt  titia  awmttisuy  with  aM 
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the  modesty  end  submission  to  yoov  lordahipa 
that  becomes  me.  I  am  very  much  asbameil 
to  be  brought  befbre  your  hirdships  upon  any 
such  account  as  tbb  aeani,  after  having  becft 
onoe  befbre  your  lerdniips  upon  such  an  ao- 
oaant  befbre.  I  may  ve^  well  savt  I  am  not 
mky  at  all  of  having  any  band  hi  Mr.  Coote*a 
death ;  and  I  can  amare  your  fordshipsy  I  will 
avoid  an  occasions  of  giving  yeu  any  trooble 
of  this  nature  fbrthefbtnre:  I  do  not  doubt 
but  to  acquit  myself  of  all  guiH,  in  relation  to 
this  matter;  and,  indeed,  with  submission  to 
your  lordships,  there  has  been  no  evidenee 
given,  relating  to  me,  that  does  infer  any  guRI 
upon  me,  to  prove  that  I  was  at  the  plaoa 
where  tlie  fbct  was  dene ;  4berefbre  I  shall  only 
make  some  few  little  reamiks  upon  what  baa 
been  said,  and  leave  it  all  to  your  loidships' 
consideration. 

The  king's  cowisel  first  hs^  called  tha 
drawer  of  l£e  house,  and  be  has  satlsfieil,  that 
1  did  so  fitf  endeavour  io  part  them,  ^at  f 
thxealened  to  send  for  the  guards  and  aecnra 
them,  if  they  would  not  so  liome ;  and  when 
they  webt  into  the  chairs,  I  went  into  my  chair; 
on  purpose  to  fbltew  them  down  to  West* 
mintler,  irtiilher  I  would  have  bad  them  gone. 
The  prick  that  I  got  in  my  finger,  of  itndC 
speaks,  that  1  endeavoured  to  part  dimn,  and 
so  tlie  dmwer  he  has  told  yon ;  I  am  stte  it 
weatheoeeasloD  of  a  great  deal  of  pain  to  me, 
it  bang  forced  to  be  afterwards  kklapsn.  Tha 
chairman  that  carried  •!&.  Ooote  sure»>9  that 
I,  at  the  door  of  the  tavern  in  St.  Martin's- 
lane,  did  make  them  stand,  and  when  I  cama 
up  to  them.  1  begged,  as  for  an  alms,  that  thegp 
would  go  home ;  and  1  asked  Cooto  whither 
he  waa^  going  ?  which  proves  that  I  was  not 
consciouB  of  any  design  of  going  to  fight  at 
that  time.    Your  lorwips  are  likewise  told,' 
that  when  he  came  to  Green- street  end,  I  was 
set  down  upon  the  paved  stones,    t  was  so,  in-, 
deed,  and  I  went  upf  about  five  orsixyanls, 
but  tbst  h  all  that  is  proved ;  but  I  did  talelha 
qutte  contrary  way  to  the  place  aliere  Mr. 
Coote  was  wounded.    Then  tbere-was.another 
chairmaai one  Af plegate,  and  truly ^ sffaatusa . 
tbey  make  of  hun,  I  cannot  imagine,  as  an. 
evidence  against  me ;  for  be  says,  I  was  very    ' 
earnest  in  St.  Myrtiu's-lane  to  hinder  any  quar* 
rel,  and  uideed  at  the  tavern  door,  af  Itocket's, 
I  was  so  at  first;  and  when  we  came  to  St. 
Martin'slane  end,  he  si^s,  that  I  ordered  them 
to  make  them  stop,  ana  ask  Coote  whither  ka. 
wasgoiagP  Aad  na  saying  he  wasjgoing  to. 
Leicester-fields,  I  end^voured  all  Toomd  to 
persuade  him  to  the  coatiary,  and  df€  Entreat 
him  that  he  would  go  no  farHier,  bdt  gb  down 
to  Westminster  to  his  lodging,  or  lo%e  with    . 
me;  but  Mr.  Coote  woold  not  give  me  time, 
at  tiiat  tfime,  the  other  cnawscommg.byt  to 
gfre  him  fiftrther  teasons,  but  woiM  go  away : 
and  then  it  is  djed^,  thst  I  should  say,  tnat 
if  they  would  CO, AT  would  go  and  see:  that 
was,  my  krde,  I  wouhl  goon  fi^  I  cooM  have 
a  nifther  opptntamty  to  present  any  figntmg 
among  thoifi :  aiidtha  witnem  KeM-aays,  my 
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lofd  of  Wtnriek  did  M  the  chair  to  Mlow  Ihe 
ether  eheir  in  whieh*  ctptain  Coote  wee.  M j 
design  trae  for  Weetmiaeter,  to  tfo  to  my  lodsr- 
in|^ ;  aod  when  we  came  to  toe  end  of  the 
i^oare,  if  I  did  go  np  the  whole  etonea,  it  waa 
dtredly  the  cootimry  way  to  the  ^ee  where  it 
is  proved  this  fact  happened.  For  the  next 
witness,  Edwards,  he  says  be  saw  ncibody  walk- 
iog  upon  the  pared  stones ;  and  truly,  1  did  so 
the  direct  way  into  Newport-street:  and  tor 
my  not  appearing  before,  it  was  for  aroidnig 
oottllnement;  and  I  roust  submit  the  whole 
OMtter  to  your  lordshifis,  bow  for  any  gniit  ia 
fixed  upon  me,  not  being  proved  to  be  in  the 
field  at  the  time  when  they  fought,  or  seen  to  be 
in  the  compapy  when  thev  came  op  and  found 
Mr.  Coeie  woui|ded«  and  ipwg^  or  dead.  It  ia 
a.plaio  case  I  ooold  hare  no  hand  al  all  in  his 
death ;  and  so  1  think  I  need  give  no  further 
trouble  to  your  lordships,  for  J  believe  vonr 
lordshios  cannot  but  be  satisfied,  that  as  I  have 
pleaded,  I  am  not  guilty  of  kUling  this  gentle- 
nan:  nav,  it  is  impossible  thai  I  should  go 
ifilo  the  field  to  be  a  second,  when  my  own 
right  hand  was.  wounded,  for  I  was  not  able  to 
iM  my  sword  in  my  sword  hand,  because  of 
that  wound.  I  submit  the  matter  entirely  to 
your  lorosbioe,  from  whom  I  am  sure  to  meet 
with  every  tbiag  that  will  be  suitable  to  honour 
and  justice. 

L.  H,  &  The  king's  counsel  are  now  to  sum 
up  the  evidence  for  the  lung. 

*  Mr.  Solicitor  General  (sir  John  Hawles,) 
began  to  sum  up  the  evidence  for  the  Idng,  but 
his  voice  waa  so  low,  and  the  noise  in  the 
HaO  was  so  great,  that  he  ooold  not  be  heard ; 
and  therefore  the  Lord  High  Steward  moved 
the  boose  that  he  might  stand  by  the  prisoner 
at  tl^e  bar,  which  was  something  nearer  thaa 
the  place  where  the  king's  coonsel  stood,  as  was 
done  the  day  before ;  and  it  was  ordmd  ac- 
cordingly. 

.  X.  JET,  S.  Mr.  Solicitor,  pray  raise  your  voice 
as  much  as  you  can,  that  all  my  noble  lords 
may  hear  you. 

[Several  of  the  lords  did  move,  That  one 
that  bad  a  better  voice  might  sum  it  up,  and 
partkukrljT  Mr.  Cowper ;  but  it  being  usually 
the  part  of  the  SoKcitor  General,  and  he  only 
baring  prepared  himself,  he  was  ordered  to  go 
00 ;  but  for  the  better  hearing  of  him,  several 
of  thb  lords  towards  the  upper  end  of  the  house, 
fstnovcd  fivm  their  seats  down,  as  they  did  the 
day  before^  to  ait  upon  the  wool* packs.] 

8oL  Gm.  My  lords^  I  am  of  counsel  for  the 
king  againat  this  noble  lord,  my  lord  Hohun, 
the  prisoner  at  the  bar,  who  has  been  upon  bis 
trial  this  day,  and  It  oomea  lo  my  turn  to  sum 
«9p  tbe  Of idenoe  that  has  heco  given  against 
him,  which  is  hut  a  repetitkin  of  what  your 
lordships,  no  doub^  of  it,  hove  taken  exact  no- 
ticeof;  but  J  must  shortly  smn  up  the  chief 
ufthoparticqhuntheraof»aii4  makeafow  re- 
narka  what  of  that  ovidenco  sticks  partkittlarly 
^pon  my  lord  Mohuo.   The  fimtwitam  waa 
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the  drawer  oflhehooae,  at  the  Gft^fbrnoda 

tbe  Strand,  who  givea  you  aft  acoeaat,  w)n 

weie  at  his  masters  hoooe  tbe  i9tb  of  October 

last,  and  panicularly,  that  my  hird  Mobssvu 

there  in  tne  saoae  ooaBpany  wbewia  tbii  ^ 

tleufian  waa  that  waa  tmlbrtimataiy  ^aM,mi 

that  he  continned  in  that  eompaaT  till  nn 

late  tliat  nigbt,  or  ratlier,  very  eaffy  tbeaen 

morning;  when,  aflertiierecMiagwMpi^ 

they  came  ad  down  to  tbe  bar  and  cstted  k 

oaachca;   and  hetefiaYOO*  tbal  hewis« 

out,  and  heleUs  you  what  he  was  seat  hr,  b 

was  sent  for  coocbea,  aa4  uo  rannot.  gire  m 

acooont  what  oassed  while  be  waa  gose;  k 

when  upon  calling  for  canebea,  nooeeosMie 

bad,  there  waa  order  for  cbmn  to  be  aM 

and  chairs  were  broorbt  to  the  door;  aadvki 

he  came  b  again  be  beard  the  ckshin^tf 

swords,  and  thoe  were  three  on  the  ooeadcc 

the  bar,  and  three  of  then  on  tbe  olber:  s- 

'  deed  be  does  say,  he  did  mit  aea  wbes  \k 

swords  were  drawn ;   hot  at  that  time  tk, 

were  putting  up  their  aworda,  mv  lord  Md^ 

was  in  the  comoanT ;  upon  wbicli  1  wooMib- 

serve  to  your  lonMiipa  that  there  bed  be 

some  fighting ;  for  tbe  wituens  says,  opds  m\ 

lord's  question,  that  my  lord  called  for  a  sipb 

to  put  his  hand  in,  for  hia  finger  was  cat ;  m 

be  said,  thiais  all  that  I  baregot  fay  endetrw 

tag  to  part  them  ;  so  tliat  it  abewa  there  vu* 

quarrel,  and  my  lord  Mobon  waa  in  it    Wks 

the  chain  were  brooglit  lo  tbe  door,  thej  vol 

into,  them ;  there  went  Mr.  Coote  ints  ok. 

into  the  second  my  lord  of  IVatwick,  ind  iob 

the  third  my  lord  nohun ;  ao  tliat  stall  my  bn 

Mohun  was  in  tbe  company,  and  they  vat 

away  together ;   and  though  it  ia*pretendcd  M 

my  lord,  that  be  did  all  he  ooukl  to  prerQ^ 

the  quaifd,  yet  he  gave  directians  lo  the  cber- 

men   that    carried  him  to   follow  tbe  ^ 

chairs,  aod  your  lordships  peroaive  what  tk 

businem  waa  that  they  went  about;  aadi^ 

other  three  chairs  followed  after  presently' 

that  they  att  went  away  together ;   oajf'  bt 

lord  himself  does  net   disown  his  beisg  J 

the  company  till  they  came  into  Leiotf(ff< 

Beids.    Next  I  would  obaervu  wlmt  fdi  fm 

Browne,  who  carried  tiie  very  gcvdemsn  ^ 

was  killed,  Mr.  Coote,  that  mv  lord  Mobc 

was  in  one  of  the  three  first  chairs,  ami  ^ 

they  all  weot  together,  till  tlwt  my  lord  Mohei 

called  out  to  stop,  upon  the  taming  up  iotD  N 

Martio's-lane ;  and  though  they  slopped  io^ 

Martio's-lane,  and  my  lord  M<»bttn  did  intiti: 

them  to  let  it  alone  at  that  time,  yet  it  was  oth 

to  let  it  alone  till  the  morning ;  and  wben  tt 

other  three  chairB  passed  by  on  the  other  i«ie 

of  the  way,  and  Coote  woura  have  tbeai  go  «• 

my  lord  MohOn  said,  if  they  would  go  on*  k« 

would  go  with  them  aod  see  it^'   Apole^* 

the  chairman,  that  carried  my  tord  mAt^ 

$ays  the  same :  and  so  it  is  plam  my  lord  M»- 

hun  did  go  on  with  an  intentioo  to  make  ooe  io 

tbe  affray ;  for  Applegato  saya,  that  when  oy 

lord  Monun  could  not  prevail  upon  his  perssa* 

sioes^and  when  Coote  weill  away»  after  il» 

etbor  tbrco  cbmifwe  paaaed  by  y  my  kvd  31ft* 
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bwi  lakli  if  yon  do  go^  I  moit  go  and  fco  it ; 
tod  tbey  did  go  all  together :  aodtbe  cbairowo 
Myv,  be  let  my  lord  nohtin  down  at  the  end 
of  OreeD-street,  at  the  lower  eod  of  the  fields, 
where  ibe  other  two  chairs  lel  down  captaio 
Coote  and  mv  lord  of  Warwick,  and  that  thev 
all  three  walacil  up  together  towards  the  Stand- 
ard tarem ;  still  all  this  prores  my  lord  did  go 
there,  and  that  he  himself  did  say  he  woold  go 
and  see  it :  and  it  is  plain  that  my  lord  Mohnn 
did  go  as  far  as  Leicester- fields,  and  it  is  only 
his  declaratiun  concemiog  himself,  without  any 
proof,  that  he  went  away  and  did  not  go  into 
the  fields,  to  the  place  where  the  Iset  was  done ; 
and  we  think  it  is  sufficient  proof  that  he  was 
one  of  Jthem  that  were  concerned,  because  we 
do  prore,  that  be  was  all  atong  in  the  company 
till  the  rery  time  that  they  came  into  the  place 
where  the  thing  waa  done.  Then  there  is  the 
diairman  that  carried  Mr.  James,  and  he  telb 


your  lordships,  I  hat  the  three  first,  chairs  that 
went  up  St.  RlartinVlane  went  to  the  Standard 
tatem,  and  there  knocked  at  the  door,  and  paid 
the  chsirmen,  and  went  oat  of  their  chair ;  and 
ao  says  the  other  chaicmen  that  carried  capt. 
Bock  wra  and  capt.  French;  and  they  say  also, 
that  when  tbey  came  down  the  pared  stones 
again,  tbey  beard  chairs  called  for,  bat  they 
did  not  interpose  at  all  in  the  matter ;   hnt 
the  nfber  two  chairs  it  seems  did,  for  they 
went'  up  to  the  upper  ena  of  the   square, 
where  there  Were   two  persons  holding   up 
Mr*  Coote,  and  after  tbey  put  the  chair  over 
the  rails,  in  order  to  hare  him  carried  away 
in  a  chsir,  but  thev  could  not  get  him  info 
the  chair.     I  would  likewise  obserre  from 
the  erideoce  of  the  surgeon,  who  gives  yon  an 
necount  of  what  nature  the  vn  ounds  were ;  one 
I  wM  in  the  breast,  near  the  collar-bone,  on  the 
laA-sida  ;   the  other  was  under  the  short  ribs, 
OB  tbc  Mi  side  too,  which  could  not  be  ffiren 
bins  by  the  person  that  be  was  figbUog  » iUi,  he 
being  a  ligWhand  man,  aa  was  proved  by  hia 
nerranl.  Ay  lord  Mohnn  has  called  but  one  wil- 
Dcsa,  whinb  is  only  about  a  little  circnmstance 
of  bis  being  wounded  in  the  hand,  and  baring 
Ibe  wound  laid  open«  but'  that  was  two  days 
after  the  fact  was  done ;    my  lord  Mohnn 
could  not  but  know  that  the  matters  he  was  to 
answer,  related  to  a  time  before.    It  must  be 
•med  to  me,  that  they  all  three,  my  lord  of 
Warwick,  my  k>rd  Mohun  and  Mr.  Coote,  went 
all  away  together,  that  they  were  carried  to 
Leieester-fieids,  that  they  were  set  down  toge- 
ther, and  walked  up  together  upon  the  stone 
pavement,  when  the  others  were  gone  towards 
ibe  upper  end  of  the  fiehls ;   so  that  in  all  pro- 
bability, tbey  all  went  together  into  the  place 
where  the  fight  was,  and  were  all  concenied  ; 
and  if  so  my  lord  Mohun  must  be  equally  guilty 
with  the  rest,  my  lord  Mohun  knowing  what 
business  il  waa  thev  were  going  about.    It 
moat  be  left  to  your  lordships,  whether  he  shall 
not  be  presumod  to  be  there  when  the  fact  was 
done,  espeoaaUy  his  saying  when  be  could  not 
prevail  m  St.  Hartin'a-laoe,  to  pot  the  matter 
off  till  anotbar  timei  that  if  tbey  did  go  on,  be 
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would  go  awl  see  it;  so  tbalpnttuig  these  two 
circumstancsa  together,  his  going  b  one  of  tbn 
chairs  with  my  lord  Warwick  and  Coote,  and 
what  1i#  said  Aet  when  tha  ohairs  stopl  in  Si. 
Martin's  lane,  wt  think  are  dronmstanoea  to 
induce  your  lordships  to  believo,  that  he  waa 
present  at  the  time  of  the  fkct  committed,  or 
very  near  the  place :  and  if  that  be  so,  how  far 
he  IS  goiHjr  must  be  aobmHted  to  vonr  lord- 
ahips'consideratioa;  and  this  ia  aH  thai  I  abaN 
trouble  your  loidabifw  with  witbonl  rtpeatiAf 
the  particular  eridenoe,  wbieb  jour  lordsbipa 
I  am  sure  veiy  well  remember. 

L.  JhMim.  Hy  knda,  I  dcoiral nay aay  on* 
word  in  answer  to<wbal  Mr.  Sajicilor  boa  oIn- 
aervad.  I  think  your  lardsbips  bava  bnd  •• 
aridaneegiven^roo  where  Mr.  Coote  wan|ciltid| 
but  only  Uie  chairman  that  waa  desired  to  kiiuf 


over  bis  chair  within  the  raija,  any  a,  il 
towards  POnlon-atrcet,  whicb  k  quite  conliaiy 
to  Ibe  place  whore  I  waa  net  dawn,  al  Oraen<^ 
atreel  aid  ;  I  mnslthen  be  al  a  very  great  dia* 
lance  from  the  place  where  the  fad  waa  done. 
.  X.  jET.  iS.  If  all  hare  done  on  both  aides,  then 
yonr  lordships  have  nothing  left  hnt  to  consider 
of  the  eridenoe  which  baa  Ce^n  git'en,  whidi,  1 
suppose,  you  will  do  among  youraelvea. 

Lordt,  Ay,  adjourn,  adjourn. 

L,  H.  5.  Is  it  your  pleasure,  my  lords,  to 
into  Ihe  Hoiisa  of  LordsP 

Jjtrd$,  Ay,  ay. 

L.  H.  &  l*his  House  ia  adjourned  into  the 
House  of  Lords. 

[And  the  (tords  went  back  in  the  ume  order 
to  the  House  of  Lords,  and  there  tbey  staid  for 
abool  two  hours  time,  debating  the  matter 
among  themselves,  aud  afterwards  returned 
again  into  the  coart  in  Wealmlnstef'hall,  and 
were  seated  all  in  Ihair  pbeea,  aa  they  were 
before,  and  tbe  Lord  Hign  Steward  waa  aaated 
in  the  diair  before  Ibe  tluoac.] 

Ci.  of  ihe  Cr.  Seijeant  al  Arma,  make  Ph>- 
damatioo. 

Serf,  at  Arm,  O  yes,  Oyes,  O  yea,  my  k>rd 
high  steward  of  England,  his  grace,  doea  strailly 
charge  and  command  all  manner  of  persona 
here  present  to  be  onoorered,  and*keep  siionea 
upon  pain  of  impriaonment. 

L.  /f .  S.  Is  it  your  lordships'  pleaanra  to  ge 
on  now  to  give  yonr  judgment  ? 

Lordi,  Ay,  ay. 

X.  H,  S.  Then  I  mnal  pray  yonr  lordahipe 
to  give  me  time  to  write  down  yonr  epiniona 
distinctly,  that  I  may  be  able  to  acquaial  you 
with  certainty  of  the  numbera. 

Lordi.  Ay,  ay. 

SThen  the  Lord  High  Steward  atood  up, 
put  the  question  to  every  lord,  begrnoing 
with  the  youngest  baron,  to  know  what  bis 
judgment  was;  and  the  lord  to  whom  be 
called,  stood  op  in  bis  place  uncovered,  and 
laying  his  rigbl  band  upon  his  bfvast,  deliverad 
hia  judgment  in  the  manner  following.] 

L.a.ai  My  loid  Bernard,  la  Cbaito  kfd 


/ 
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Mobao  gdikyof  the  felonjand  murder  wWeof 
be  stands  indicted,  or  not  guilty  f 

I^  Bermard*  Not  gttil^,  vpon  ny  honour. 

'  [The  seine  qtmtioD  was  asked  aemally  of 
aU  the  Lords,  who  in  the  same  form  ddhrerod 
ibe  same  opinion.] 

J  Then  the  Lord  High  Bleward  seated  him- 
'again  in  the  chair,  to  take  the  nuinher  of 
the  peers  who  had  gireo  th^  judgment] 

X.  H.  S.  My  lords,  87  ofyoar  tordshiiMi  are 
vresent,  and  you  all  are  unanimously  of  opinioo, 
teutmy  lerd  Mohun  ienotguyiy  of  thefehmy 
aud  murder  whereof  he  ilanidsiiidioted. 
.  Xenb.  Ay,  ay. 

.  Z.H.8.  Let  the  unmier  he eaiM  lo the 
Vir.  ^^ 

CLefikeCr.  SeijeaBt  at  Arma,  mske  pro- 
misnatiOD* 

Serj.mi  Arm,  O  Yes,OYes,  OYes^my 
Lord  Hi^  CHeward  of  Engiand,  his  graoe, 
does  straitl  v  charge  aad  oomoMud  all  manner 
of  persoBS  nere  preeeot  to  keep  silence^  upon 
nein  in  impnsonmenc. 

CL  tftkt  Cr,  Serjeant  at  Arms,  make  fro- 
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Sefj,  ai  Arm.  O  Yes,  O  Yes,  O  Yes,  chief 
governor  of  the  Tower  of  Loudon,  hrinr  ihrth 
tke  hody  of  your  prisoner  Charles  lord  Mohun, 
%rhom  yon  have  committed  to  you«  in  order  to 
%e  brought  hither  this  day,  upon  pain  and  peril 
will  fiilT  thereon. 

Tlien  he  was  brought  forth  to  the  bar,  and 
the  Lord  JSigfa  Steward  addrcmed  himself  to 
lum  in  this  manner : 

X.  IT.  &  My  lord  Mohun,  yea  have  been  in - 
dictedlbr  the  murder  of  Mr.  Kichaid  Coola, 
wpou  which  indielBBent  your  lordship  has  been 
arraigned,  and  upon  your  arrai^fwaenl  has 
pleaded  not  ffoilty,  and  for  your  trial  yon  bare 
pot  yoorsdf  upon  your  peers,  my  lords  here 
present;  and  they  have  heard  the  evidence, 
and  have  considered  of  it,  and  detivered  their 
judgment  upon  the  whole  matter;  and  I  am 
to  acuuaint  ymir  lordship,  they  are  all  unani- 
mously of  )[»piniiNi,  that  your  lordship  is  not 
guiltv  of  the  fehmy  and  murder  wheraof  you 
'  flBM  indbted ;  and  therefore  your  lordship  is 
dischaiged  from  your  imprisonment,  poj/mg 
your  fees. 

Then  the  lord  Mohun  made  bis  reverence  to 
the  LoH%  and  eipremed  lumsrlf  thus : 


LordJUUan.  Myiorda,IdonolkBOve)udi 

way  to  eapicm  my  great  thankMncsi  tidv- 
knowledipBent  ofyonr  lordships'  greet  booDar 
and  justice  to  me ;  but  I  crave  leave  to  assori 
your lordshipe,  thati  will  mdcavow to ooki 
il  the  bosinem  of  the  luture  part  of  mj  Me,» 
to  behave  myself  in  my  convenatiou  io  de 
world,  aslo  avoid  all  things  that  may  brin^  u 
under  aay  such  drcumstancea,  as  may  expoi 
me  to  the  giving  your  lordshipe  any  tTDubletf 
this  nature  Tor  me  future.*  [And  tben  makii^ 
his  reverences  to  the  hirdb.  be  went  away  fras 
thebarj  ^  ^ 

CL  ofikt  Cr,  SeQcaot  at  Arms,  make  p^ 
damation. 

Serf,  at  Armt.  O  Yca,0  Yes.  O  Ya,il 
manner  of  peraoos  here  present,  are  oommMM 
to  keep  silence,  by  my  Lord  High  Stews^tf 
England,  his  grace,  upon  pain  of  imprim- 
ment 

X.  H.S.  My  lords,  tike  trial  heky  at  to  oi 
there  is  notfamg  remains  to  hedonebere,be 
the  delermining  the  ronimimi<in. 

Xorif.  Ay,  aj. 

X.  H.  S.  SirSamiMi  Aafry,  let  prodiantan 
be  made  in  order  to  the  disaubhy  the  oomna- 
sion  of  High  Stewardship^ 

CLcftkeCr,  Seijeantat  Arms,mskepn- 
clamation. 

Saj.atArmt.  O  Yea,  O  Yen,  O  Yes,  Mt 

l4ird  Hi^  Steward  of  Bnglnml,  his  gnct 
does  strsitly  charge  and  camawnd  all  naDaer 
of  persons  here  present,  and  that  hate  Ito 
attended,  to  depart  hence  in  the  peace  of  &^ 
and  of  our  sovermp  lord  the  king;  forU 
grace,  the  Lord  High  Stewurd^  Eoghad 
utewh  now  to  dissolve  his  conunissiai. 

And  then  the  White  Stuff  bulog  delirenrft 
hisffrace,  the  Lord  BighStewaid,  heslonlBr 
and  iMldiag  it  in  both  hiB  hands,  bcuke  it  is  tw; 
and  then  leaving  theohnir,OttBedowD  toik 

WooHpick,  aad  aaid^  ia  it  year  loedsbim*  pie 
sura  to  adjourn  to  the  HouM  of  Locdi  ? 

Lttds.   Ay,  ay. 

X.  H.  8,  Tins  H 
House  of  Lords. 


ii  n4|0unBd  lodi 


And  so  they  went  bade  In  the  same  or^ 
that  they  came  into  the  oonit,  and  al!  ^ 
assembly  broke  up. 

*  HewasneverthdemkafedmadndbTth 
duke  of  Hamilton,  who  also  ftO.  See  roL  U, 
p.MO,nota^ 
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404.  A  brief  Account  of  the  Trial  of  Charles  Duncombe,  esq, 
before  the  Lord  Chief  Justice  Holt,  at  the  King's  Bench  Bar 
in  Westminster-hall,  upon  an  Information  for  false  indorsing 
of  Exchequer  Bills,  and  paymg  them  into  the  Exchequer,  as 
if  they  had  been  first  paid  into  the  Excise  Office  upon  that 
Branch  of  the  Revenue :  U  William  III.  a.  ».  1699.*  [Now 
first  printed  from  a  MS.  in  the  Possession  of  the  Earl  of 
Radnor,  who  has  obligingly  imparted  it  for  this  GoUectioQ, 
181S.] 
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Jun$  IT,  1009. 

Tll£  Court  waited  a  long  time  lor  D'Acosta 
tiM  Jew,  tiie  Idiif^'e  eridenoe,  upon  which  my 
LMPd  Chief  Juttice  re|Mrof  ed  the  king's  cooor 
eel,  and  asked  ibem  if  thev  had  ordered  it  ao  on 
mrpoce;  to  which  Mr.  Attomev  replied,  thai 
jD'Aooeta  promiaed  to  be  here.  One  of  the  de- 
todant'scoanael  said  it  was  the  Jews'  Sabbath ; 
that  the  Jews  would  aot  tight  on  the  Sabbath, 
imt  rather  he  cut  in  pieees,  aod  that  the  king'fe 
CMinael  might  have  dispensed  with  the  attends 
ance  of  the  defendant's  counsel.  Mr.  Attorney 
answered,  that  D'Acosta  promised  to  be  there, 
and  sMde  m  obiectioM  as  to  tke  Sabbath,  but  he 
•uppoaed  the  defendant's  coiuisel  had  pat  him 
in  miod  of  it 

Mr.  D'Acosta  being  oonse,  the  Jury  wm 
sworn  as  follows :  Warwick  Lake,  esq. ;  Leo- 
nard Hammond,  esq. ;  Richard  Bever,  esq. ; 
Thomas  Blackmore,  William  Penn,  Francis 
Heath,  Francis  Peters,  Michael  Shepherd, 
■  "  •  ■  -     t        ■     ■■  ■  I    ■   — 

*  "  Another  sort  of  olTeodera  were  this  ses- 
sion animadverted  upon  by  the  conmone,  but 
had  the  tfood  fortune  to  escape  with  impanity. 
The  ezcbef  uer  bills  were  at  this  time  of  Tery 
great  use  m  the  nation,  by  supplying  the 
•careity  of  money,  during  the  re- coimng  of  the 
silrer  species.  Now  because  there  was  an 
interest  of  7/.  19<.  per  son.  allowed  upon  the 
second  issuinsf  <^  these  bills  out  of  the  eiche- 
oner,  after  they  had  been  paid  in,  on  an)r  of 
toe  king's  taxes,  whereas  at  their  first  issuing 
out  of  the  exchequer  they  bore  no  interest,  this 
oieoiiraged  sereraL  of  the  king's  offieen,  both 
in  the  exchequer,  the  customs,  and  the  excise, 
to  contrive  together  to  get  mat  somsof  money 
fcy  fiibe  indorsements  on  these  exchequer  bills, 
lieibre  they  had  cireulated  about,  and  been 
brought  into  any  branch  of  the  king's  revenue. 
The  most  consiaerable  persons,  who  had  carried 
on  this  unwarrantable  practice,  were  Mr. 
Charles  Dunoombe,  receiver-  general  of  the  ex* 
cise ;  Mr.  John  Knight,  trcMurer  of  the  cus- 
tomm  ;  Mr.  Bartholomew  Burton,  who  had  a 
flace  in  the  exdse-oflSce ;  and  Iftr.  Beginald 
Ifamottt  one  of  the  deputy  tellers  of  the  ex- 
mhkk  1|0^  to  procure  Ui  ^ankm, 


Richard  Postou,  Matthew  Fern,  Robert  Hedia» 
James  Cole. 

The  Jnry  betn^  sworn,  Mr.  Atlommr  mAih 
bited  the  Infbrmatiotty  whioh  being  read, 

Mr.  Montague,  counsel  for  the  king,  opemd 
it  to  the  effect  following : 

The  Record  now  read,  is  an  InfbrmatMNi 
brought  by  Mr^  Attorney  against  Charles  Ihw^ 
combe,  oq.  for  a  high  misdemeanor  in  the  exe- 
cution of  bis  o^ce  as  cashier  of  the  excise.  It 
shews  that  the  lords  of  the  exchequer  had  di- 
rected bilb  to  be  issued  out,  and  that  Mr.  Pun- 
combe  being  cashier  of  the  excise  had  received 
(0,000/.  and  more  of  the  king's  money  upon 
that  branch  of  the  revenue,  ana  aocofinng  tp 
his  duty  ought  to  have  paid  it  in  specie  for  hm 
miliesty's  use  as  the  commissiQuers  directed. 
On  the  5tb  day  of  May,  the  commissionecs  of 
the  excise  ordered  him  to  pay  10,000/. ;  not- 
withstanding which,  h^,  iuteoding  to  defraud 
the  king  ano  to  lessen  the  credit  of  the  exchf- 

— __^ *i 

compounded  to  accuse  the  rest.  Upon  a  fid 
proof  of  the  matter,  Duocooibe  and  HU^igbt, 
who  were  members  of  the  house  of  commons, 
were  first  expelled  the  house,  and  committed 
prisoners  to  the  Tower ;  Burioo  seut  to  New- 
gate, and  bills  ordered  to  be  brought  iq  to 
punish  them.  The  bill  aninst  Mr.  Duncombe, 
whereby  a  fine  of  near  lialf  hia  estate,  whicH 
was  computed  at  400^000/.  was  set  upon  him, 
quickly  paased  the  house  of  commoos,  notwith- 
standing the  opposition  that  was  made  tp  il, 
particularly  by  sirThooias  Trevor  theaUo^- 
nev-general.  But,  being  sent  up  to  the  lioufi 
of  lords,  and  the  house  being'  equally  divided, 
the  duke  of  Leeds  gave  bis  casting  vote  for  re- 
jecting the  bill.  But,  Mr.  Duncombe  being 
set  at  liberty  by  the  order  of  the  bouse  of  lords, 
without  the  consent  of  the  commons,  the  latter 
resented  it  to  that  degree,.that  tbey  caused  him 
to  be  remanded  to  the  Tower  of  London,  whei^ 
he  continued  till  the  end  of  the  session.  Tm 
bills  against  Knight  and  Burton  had  the  aams 
Aite;  and  so  all  the  noise  this  sort  of  fiir- 
gery  had  made,  in  town  and  country;  was 
bushed  on  a  sudden,  and  no  moie  koaid  of  i^" 
TiadaL 
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qoer  bills,  did  on  the  8th  of  M»v  pty  in  7,8<M><. 
vrinctptl  money  in  exchequer  biln,  fWliely  in- 
dorted,  for  money  that  he  ouffbt  to  have  paid  into 
tk^  .eselieqiicr  in  apecte,  be  Knowinjjf  that  those 
Ulta  had  never  pasaed  the  rerenae  of  the  exciae. 

Mr.  A^torn^  ^sir  Thomas  Trevor)  sr^ed 
next  to  the  ellect  toilowiog',  vis.  That  Mr.  Duo- 
combk  bad  rsjeeiwd  into  his  bands  as  cashier 
of  the  txciae  the  sum  of  90,000^  and  more  of 
the  lung's  money,  which  had  been  paid  in  lor 
Ibe  iev«D«e  of  the  excise  in  old  money,  aent 
Hftcnraitls  to  the  Tower  to  bo  re-ooinra,  and 
oame  back  sgsin  in  milled  money  to  Mr.  Dun- 
combe  the  cashier.     This  money  being  in  hb 
Jmmis,  bo  was  to  have  paid  in  according  to  the 
direction  of  the  commissioners  of  excise.  They 
ordered  90,000/.  to  be  paid  for  several  uses, 
and  part  of  it  being  10,000/.  and  more  to  be 
paid  into  the  exchequer  b)'  their  order  of  the  5th 
of  May  for  that  pnrp<iae.     Bnt  Mr.  Duocombe 
intendmg  to  make  an  tmlawful  f^iii  tA  himsetf, 
and  lo  prejudice  the  king,  did  not  pay  in  millrd 
l^oiiey  according  to  their  order,  hot  purchased 
to  iUt  raiue  of  7,8(30/.  in  exchequer  oills  upon 
a  givat  discount  fur  it ;   at  that  time  exchequer 
bills  issued  for  such  and  soeh  sums  were  dis- 
counted at  5/.  per  rent,  so  that  be  saved  5  per 
cent. ;    this  came  to  400/.  more  or  less,  that  be 
fiuined  hy  this  bargain.     But  thcwe  exchequer 
bills  be  could  not  pay  into  the  exchequer  m  ith- 
out  being  indorsed,  to  shew  that  those  bills  had 
been  really  paid   into  the  excise   upon   that 
branch  of  the  revenue ;  for,  by  the  act  of  par- 
liament, they  were  to  be  paid  into  the  exohe- 
aner  as  money  that  had  formerly  been  jMud  on 
lie  revonae,  and  the  perMUS  were  to  write  their 
names  upon  them  as  they  paid  them ;   whera- 
upooMr.  Duttcorobe prevails  with  Mr.  D'Acosta 
to  set  bis  own  name  and  other  feigned  names, 
Mmo  of  them  of  persons  not  in  being,  others 
the  names  of  persons  that  were  not  privy  to  it ; 
mud  Mr.  Duncombe  knowing  that  they  were 
falsely  indorsed,  paid  them  into  the  exchequer 
fn  part  of  10,000/.,  though  he  knew  they  were 
not  paid  in  tu  the  excise.     It  was  a  misde- 
meanor in  his  office  and  a  deceit  to  the  king, 
for  him  who  was  entrusted  to  pay  the  king's 
money  to  buy  exchequer  bills  by  which  ne 
gains  so  much  per  cent,  and  pays  them  into  the 
cxcheqaer  at  so  much  damage  aud  loss  to  the 
^^^ :  this  we  shall  prove  bv  our  witnesses. 

Mr.  Serjeant  Darnel  spoke  next,  and  insist- 
ing a  little  upon  the  information,  called  for  the 
k^'s  evidence. 

The  first  was  Mr.  Clayton,  with  the  order  of 
the  lords  of  the  treasury. 

Mr.  DarneL  Mr.  Clayton,  give  an  account  of 
what  you  know  of  exchequer  bills  issued  by  the 
lords  of  the  treasury. 

Mr  Clarion.  Thid  is  the  order  of  the  lords 
of  thetreasuiy,  which  was  read  aa  follows  : 

^  April  Sd,  1697,  Stephen  Cox,  Charles  Moo- 
f*  tague,  John  Smith,  Thomas  Littleton. 
'«  To  sir  Bohert  Howard,  auditor  of  the 
./<.0ScheqM9'" 

^  Wkmtm  bf  tctAf  parimmt  lE^gniitbg 
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**  an  Akl  to  bis  m^icsty  by  a  land  tax,  pagnble 
**  for  one  year,  we  are  antbonse4  to  issue  bil)s 
**  of  the  exchequer  not  exceeding  1,500,0001^^ 
**  and  to  issue  thesanoeinsucb  proportion  as  we 
«' shall  think  fit.  And  iihereas,  by  an  act  last 
'*  parliament*  and  by  the  king's  prodamatioo, 
"  when  Ibe  receivers  of  the  revenue  pay  those 
"  bilh  into  the  revenue,  they  are  to  have  taUics 
**  atrock,  and  their  hiila  are  to  lie  cancelled,  as 
**  more  fully  therein  appears.  These  are  in 
**  pursuance  of  the  antfiority  granted  uuto  as 
*'  by  the  said  act,  &c.  for  issuing*,  receiving 
**back,  and  cancelling  the  said  Ulls,  and  tol> 
**  lowing  the  onlers  to  he  observed,  to  require 
'*  yon  if  von  car.  .e  intiented  bilU  to  be  issued 
*'  tor  sucu  siiin  or  sums,  as  any  three  of  us  or 
"  the  lord  high  treasurer  for  the  time  being 
'*  shall  direct,  and  that  you  see  the  same  nnm- 
**  bered  and  marked  with  the  portcullis,  al- 
**  lowing  iiiti2rc!»i  of  5  per  cent,  aud  that  yoti 
<*  keep  an  exact  and  tiue  acrount  of  the  same, 
*'  and  dt  liver  il^e  same  to  the  tellers  of  the  ex* 
**  chequer,  taking  their  receipts  and  keeping 
**  an  exact  account  in  the  lutuie  of  a*  control^ 
*■  aud  charsff  the  tellers  with  the  money  »*  bgr 
**  vou  delivered,  and  keep  a  true  account  of  A 
"  mils  they  receive  from  you ;  and  that  tbe 
'*  said  tellers  be  required  to  observe  these  par- 
**  licular  directions,  and  such  ftuthef  roles  an 
<*  we  shall  find  necessary  ;  and  that  we  may 
**  have  tlie  better  iiilbn nation  how  the  same  ann 
"  complied  with,  yon  arc  every  Friday  to  exn- 
*<  mine  the  accounts  of  tlie  tetters  dntinctlw, 
«(  and  to  keep  their  receipts  and  cancelled  btUs 
*'  separate  from  the  other  accoonta  in  the  cX^ 
**  chequer,  and  this  shall  be  your  warrant.** 

Serj.  DmnuL  We  shall  next  prove  the  oooa* 
mission  of  the  excise  to  app(»inl  Mr.  I>nDeomb« 
their  cashier.   Show  the  commiSBioo . 

L,  C.  J.  Uow  do  30U  preve  it  to  be  a  true 

Mrv^lforney.  It  is  a  trae  copy  enuniiied  iB 
the  Six  Clerks  office. 

Then  the  Commission  was  read. 

Sir  Tka.  Fmm^  one  of  the  defbodaot'S  coon* 
sel.  It  w^rs  proper  before  yon  oome  to  make 
this  oli^tiony  tbalyeu  should  Isy  it  lA  the  in- 
Ibrmatioa,  that  the  commissmoers  caoaed  mo* 
ney  bills  to  be  imued  out,  to  be  paid  into  the 
exchequer;  they  are  first  to  prove  that,  bat 
tbey  have  not  yet  proved  it,  for  this  is  onlv  a 
gcaeral  iostroctioa  that  they  shodd  issue  mfla 
when  comnuinded. 

Then  sn  Order  of  the  Treasury  was  read, 
dated  37th  April,  1697,  signed.  Fox,  Smitli, 
Littleton ;  directed  to  sir  ffobert  Howsrd,  im- 
porting, *'  That  forenlarging  the  capital  sieiBk  of 
**  the  Bank  of  Ens^d,  there  should  be  issued 
"  out  to  the  h>rd  Raoelsugh  upon  an  ansatia* 
'<  fied  order  in  his  name,  SS8«a48/.  for  paymcot 
■*of  bis  maiesty's  fiiroes,  and  contingest 
*<  cbaiges  to  be  applied,  to  pay  money  duelbr 
*' quartering  of  sokiiers  betwixt  16M  and 
^  1696,  S00,000/. ;  to  clear qaartera  and  sub* 
'«mlSQoeia  Eoglnd,  7I,MB/.  ftr  tha  atrtriaa 
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«•  in  Tlldlat  ft5,«Ktf.t  md  thai  they  tbooM 
<•  tftke  em  tlMt  this  BlitfttM  be  duly  pdd»  Mid 
«•  ehBi)ge  theoaelfei  with  il.*» 

Mr.  ^rionMy.  Call  Mr.  Clajlon.  Mr.  C\a^* 
loD,  were  the  hide  iMued  eceerdiajf  to  thie 
ofder  f-«-C^lofi.  Yei. 

8ir  2^.  ramii.  Upon  what  aoeouDt  were 
they  iHoed? 

Ctayiim.  Oothe  1.^0,000/.  act ;  forwedid 
iMt'Bww  oot  any  MUi  Qpoii  tbe.eeeoiid  aot  till 
three  moiithe  after. 

Sff  no.  Famk.  If  thia  be  auffieieiit  proofp  H 
If  ■trange ;  it  redtee  the  Capitalioa  eel,  and  a 
iM  act  ftr  deflciciiciee,  and  makiiiff  good  the 
etock  of  the  Bank.  The  order  reStce  diree* 
tiona  Ibr  acheeaer  biUe  to  |iaei  in  all  pay  mente, 
ezocptthe9t.Aid,eo  that  there  are  do  exche- 
qocr  mile  UMde  aeoording  to  theact ;  fortheir 
order  ia  enbeeqtient  to  both.  The  firrt  ordefo 
exeheqner  billa  to  go  in  all  paymenta,  ao  after 
both  are  neeeed,  here  are  exchequer  billa  that 
ouglit  tone  made  to  pem  in  all  paymente,  and 
not  10  paiain  all  payrocntay  ao  tnat  there  if  ao 
cicheiper  bill  agreeable  to  the  intention  of  the 
*lect 

X.  C.  J.Thefhitfialhaneaoeptien.Theee- 
cond  nya,  all  exchequer  biHt  shall  peminall 
naymcnta  whataoerer.  The  tot  and  aeoood 
haring  both  paeied,  they  ought  to  hare  nuule 
their  Mb  payable  ecoorancly. 

Mr.  Attamty.  Their  order  ie  only  upon  the 
Inue  of  the  first  act,  that  the  eiehequer  bille 
ahall  be  current  in  all  paymenta  but  the  three 
ahilltnp  aid. 

Sir  fieHA.  Shomer.  It  ia  bdbre  any  praela- 
mation,  p.  384.  «*  Be  it  further  enaotody  that 
exchequer  bille  be  taken  not  onlyby  reeeirera^ 
but  by  ell  collceton  of  the  Lend  tax  and  enp- 
ply,"  ke,  Obeerve  this  order  of  thein  re- 
cites both  actai  therefore  they  ought  to  bare 
^med  their  exchequer  bills  to  be  current  in 
all  peyinenta,  and  not  with  an  exceptioo, 

L,  V,  J.  The  exchequer  bills  are  nmdeao* 
«ordid|f  to  one.  Will  you  meke  two  sorts  ? 
First,  the  one  act  says,  they  shall  pass  in  all 
payments  except  the  St.  eiii,  and  the  other  act 
nave,  exchequer  bills  shall  bocorrent  in  all  pay- 
menta whatever;  tliey  have  euthority  in  one 
•Ct  to  make  exchequer  bilbt  current  in  all  pay- 
nente  except  the  St.  ud,  and  in  another  to  mane 
them  current  in  all  paymenta  whatsoever. 

Mr.  Aiiormy.  It  b  aoAthcr  act  that  makes 
them  eurrent  m  all  peymenb  :  ao  that  you  are 
nbtaken,  sir  Bartholomew. 

Sir  Btarik,  Shifwer,  It  b  to  make  exchequer 
Uls  general  whou  there  b  a  clause  in  one  act 
that  tney  shall  be  current  in  all  pnymenta  ex* 
cept  the  St.  aid,  and  then  by  aastber  act  in  the 
name  session  they  are  made  current  in  all  pee- 
menls;  then,  what  authority  had  they  10  make 
exchequer  biUa  inlh  ao  exception,  when  the 
•ct  autnerixesthem  to  make  them  payahb  In 
general. 

Seij.  DameL  If  the  Act  were  so  as  sir 
Bartholomew  allcdgee,  it  will  not  oondnde  that 
eheee  can  be  no  excepdon. 

Mr.  Jfimdley.  it  appean  by  the  e?  tdenca 


pradaoed  that  they  are  to  jMko  bttia  aneonKng 
to  their  order. 

Mr.  Atipm^.  Though  there  be  a  general 
ebuee  in  the  aet,  yet  there  b  another  peevbo 
about  contracta  for  exchange. 

L,  C.  J.  At  thb  rate, genUemen,  there  bnol 
ene exohequer faiU in Engbnd good ;  yoawfll 
dmtroy all  exeheqiMr bifli.  Ooonwiihyoar 
evidence. 

Mr.  Att^rn^.  Call  Noel.  Mr.  Noel*  did  jmi 
know  Mr.  Dnnoombe  when  he  waa  catUer  of 
the  exobe  r— Jfosf.  Yee. 

Mr.  AiianiM,  Call  Rumnoy.  Mr.  RunuMfy,* 
What  do  you  taiow  of  Mt.  Dnnaombn^  ineeir. 
tngmiHsQ  money  f 

jRnamep.  On  the  4th  and  Sth  Mmr,  10^,  ho< 
fuoeived  90,lS5i.  ftt.  Sfi.  nooined  finm  old 
money  f 

Mr.MUfm^.  UowdidhoiMeienttP 

UnaHMy.  He  lueeivod  it  from  Mr.  Fonqnbi', 
aooonntanitothe  exeisa. 

Mr..dllome«.  How  do  yon  know  ha  ra» 
cimditr 

JUamep.  I  went  to  Mr.  Dunoombe'a  oAoe ; 
I  helped  to  carry  it,  part  on  one  day  and  part 
en  another. 

Mr.Aaam^,  Whatdoyooknowofasoney 
paid  to  Mr.  Dnnoombe,  Mr.  Pooquierr 

Ibttfnicr.  On  the  STth  Pebronry,  ]SQ0^  he 
had  357  onncea  8  dwta.,  hammered  amney;  Op 
the  6th  of  March,  SSS  ounece  hammeiud  money 

repakitohbderfc:  On  the  4th  of  May, 1 

pioduce  of  the  money  so  brooij^ht  in  on  the  97th 
Peltuaty.  ;  on  the  Sd  day  of  March, 

then  thm  was  paid  him  on  the  4th  and  Ml 

One  of  the  DrfendamiU  Ctmnml  said,  Yoo 
^peak  by  your  book.  Didyoueeeitoarrriedmf 

t\omqu%er.  I  always  received  it  and  paid  it 
thuatohbderk. 

Mr.  Attorn^.  Mr.  Blessington,  prodnee  thn 
order  of  the  commissioners  for  the  payaMntef 
the  money  into  the  exchequer. 

Bltmngtm.  There  b  the  eider  of  the  Com*: 
missionera  lo  pay  the  moo^  into  the  ex* 
chequer. 

Then  it  waa  read,  dated  May  5th,  1607.     • 

Mr.^llomey.  Notwithelanding  thb  oHcr, 
he  boi^t  thoee  exchequer  bilb,  caused  them 
to  be  indoned,  and  paid  them  into  the  ex* 
chequer  in  part  of  the  10,000/.  Mr.D*Acortn, 
give  an  account  to  my  lord  and  the  jury  what 
number  of.  exchequer  bills  you  ssM  to  Mr. 
Buncombe,  for  what,  and  when  ? 

D'AemUu  Idid,ii|ionthedesireofthelerda 
of  the  treeaorv,  fumbh  biUs  for  hb  majesty'a 
service  io  Ptanders  the  19th  March  1697  ;  1  waa* 
to  be  rwid  in  exchcqnsr  bilb  when. they  caaM 
out.  The  exchequer  bilb  were  necordiag- 
ly  delivered  to  me  no  the  Oth  of  May  1697,  and 
waatio^  money  at  that  time,  I  contracted  with 
Mr.  DuocomM  to  sell  him  83  exchequer  bilb» 
aaeouminir,  with  intsrest,  to  the  sum  of  7,8941. 
9t.  6d*  deduoiing  5  per  cent  which  came  to 
894i.4t.6if.  The  remainder  Mr. 
paid  me  on  the  ISth  of  May. 


105B]  n  WILLIAM  UL 

iHobuD  gnlHy  of  the  fthnjand  martevbaraor 

besundi  iDtTieied,  or  Dotgwlty  F 

L.  Btnurd.  Not  fmXtj,  npoa  bj  b<WNU. 
■  [Ttw  nme  quertoo  wu  «k^  lemmlly  of 
■11  the  Lwd*,  who  in  dtt  Mune  fccm  ddirend 
Am  ume  opiDMn.] 

JTbw  ttM  Lord  High  EUamrd  aMtod  hin- 
'agua  b  the  chair,  lotafca  Ibe  numW  of 
Hm  pwiB  who  had  givm  thair  jadgoBenL^ 

X.  ?.  5.  M J  lordi,  Br  of  yonrlofiUipi  are 
anaeot,  aod  too  all  are  unanimoiriy  of  opiaioa, 
JllMl « J  M  Hahan  b  Mt  guiltr  of  iht  Mhj 
^  Monkr  whereof  be  Hands  iaiioUd. 

.X^nii.  Aj.  ay. 
.    £.  H.  &   I^  Ae  priMM*  W  eaOad  (o  the 

CI  tflhe  Cr.   Swjeit  at  Ana,  tMke  p»- 


IWrit/'£«^M'oJlM. 


[^060 


LordUoUa.  Hjtordiildonatlraowwhicb 
way  to  espnaa  my  great  tbanfcfulneai  and  ae- 
kaonledgmeiit  orjoni  lordkbipi'  great  boaoDr 
and  joatice  to  me ;  but  I  crtre  leare  to  aniira 
your  lordahipo,  that  I  will  radeaTOur  to  mika 
it  Iha  bmioeaa  of  the  future  part  of  mjr  life,  ao 
to  bahave  myMlf  in  my  oonTcnatiou  io  the 
world,  ■■  to  aToiit  all  thinga  thu  may  bring  om 
niidef  aay  aoch  circumttaucea,  u  may  enoa* 

E  to  the  girickg  your  lordabioe  any  trouble  tf 

u  oataiv  for  the  fntarc.*    [And  Ihen  making 

■  revsencea  to  the  lordi,  be  went  away  tmn 

ebar.1 

a.  of  tit  Cr.  Bajtiat  at  Arma,  tnake  pra- 
damatiuD. 

Saj.  at  Arm.    O  Yea,  O  Yei,  O  Yet.  J 


Stri.  M  Arm.  O  Y«a,  O  Ym,  O  Yea,  my 
Ii0r4  Hteh  CUnntri  af  EnghunJ,  hia  gram, 
doea  aiiNily  charge  nd  camMind  ali  oanMr 
af  peraaon  Mc  preaent  to  keep  ailtuM,  upon 
MM  ef  mpnaoonent- 

CL  iftht  Cr.  SHJeMit  at  Arse,  make 

StTJ.  ai'jrm:  O  Yea,  O  Tea,  O  Yea, 

goferaor  of  the  Tower  of  Loodoo,  briag 
uie  bo^  of  yonr  priaooer  Cbviea  lord  Mc 
whom  yon  have  eemmilted  to  yoo,  in  order  to 
W  hrouht  hithar  Ibii  day,  upon  pun  ami  peril 
will  bllthateoD. 

Ilien  he  wai  fannglit  fbrth  U  the  bar,  and 
the  Lord^Bigh  StewiH  addroMd  himadf  to 


._r  araijiiWMnt  hna 
ir  your  tnal  you  bave 
peen,  my  torda  here 
B  heard  Ibe  endeoce, 
•at  tan  couidend  of  k,  and  dalireied  their 


of  ptnotM  here  prcaant^ 
lo  Iceep  nkncc,  by  my  Lord  High  Steward  if    , 
Et^laod,  bii  grace,  upon  pam  of  impriNB- 
nenL 

L.  a.S.  Hy1orda,tliefaialbeii>gatanend.  J 
there  n  ootUng  remain*  to  be  done  trere,  M  | 


el  Ai(ry,  let  ptodamatian  ly^ 
le  dimiiliiiig  the  comoia-  |^, 
noo  of  BIgh  Stewardahip.  I. 

CL  of  the  Cr.  Se^eaot  al  Ama,  make  pra-  L 
cbroaben. 

Saj.  •(  Anm.   O  Yea,  O  Yea,  0  Ye^  H 
Lord  Bijih  Steward  of  KogbDd,  his  | 
doea  atnitly  charge  and  oammand  all  mi 
of  peraoni  here  preaeot,  and  that  bare  b 
attended,  to  depart  hence  b  the  peace  of  GeJJL^ 
and  of  onr  aoTciwn  bid  the  kiitt ;    for  mu 
p«oe,  the  Lord  High  Stawaid  oTEoglp-*    '  ' 
uteiA  now  to  diaMbe  hb  commiMioii. 

Aadthea  Iba  While  Starbring  Wtoendf 
hkgmcs,  the  Laid  Sigh  Steward,  baMedr 
•DdboUi^  it  in  bath  fa- haoda,  bmfce  h  bt4 
and  than  bnbg  the  ohahr,  eame  down  tofl 
Wool-paiek,«Ml  laid,  lai»ywliirdrtbn'|i#'°una 

ratoadjoMmutbeHeMoefLncftr        f^ffo 


to  aenwiiut  y««r  mdship,  tbey  are  all 
mowly  of  kpuioB,  that  yew  brd^ip 
g«^  of  the  felony  and 
'MdiDdieted;  and  iber 
Aacbatged  from  yonr  i 


a  year  lordihip  b 
bomient,  paying 


Tbw  AebrdMohun  nade  bb  reierotca  to 
Mm  Lnd^nnd  cxpremed  hin«lf  tbui 


ioogj 


qfSxchefner 


A.  D.  1699. 
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whatever  disoooDt  there  was  on  the  other  nde 
of  the  seas,  was  upon  the  acoonnt  of  exchange  $ 
for  beyond  sea  ve  gi?e  so  many  gftderi  per 
sterling'. 
Sir  B,  Shower,  Had  you  not  a  greater  dis- 
tount  from  the  treasury  upon  that  ezcban^g, 
than  upon  common  exbhangine;  was  tnere 
nothing  of  that,  betwixt  yon  and  the  lords  of 
the  treasury  ? 

D^Aea$ta,  I  cannot  tell  how  much  I  had, 
for  the  course  of  the  exchange  Taries  every 
week  or  every  post. 

Mr.  Northey,  Mr.  Duncombe  had  no  occa- 
sion to  sink  the  value  of  those  bills  ;  for  we  say 
there  was  more  allowed  to  Mr.  D'Aoosta  over 
and  above  the  common  rate  of  exchange, 

L.  C.  X  That  was  upon  another  account  if 
it  was  so ;  but  I  do  not  see  of  what  use  it  will 
he  to  you  if  it  was  so. 

Sir  TAo.  Poaii.  Weshallapply  ithy  andby. 
When  you  remitted  the  money  to  Flanders, 
Mr.  D^Acosta,  did  not  you  writs  to  your 
friend  to  accept  the  bills  so  and  so,  pray  now 
was  this  money  paid,  what  exchanging  had 
you?. 

i)'Aco$ta/l  have  sdd  already  the  exchang- 
ing varies  every  post,  1  cannot  posttivelv  tdl, 
but  mv  bills  were  paid  with  honour,  and  I  re- 
.^ved  the  value  here  in  exchequer  Mils. 

Sir  Tho.  PowU,  Did  vou  deal  on  the  same 
.terms  when  you  received  the  value  in  exche- 
quer bills  as  if  you  had  received  it  in  milled 
money,  cannot  you  tell  the  difTerence  ? 

D^Acoita,  n  hen  1  made  my  bargam  on  the 
.19th  of  March,  the  bills  were  worse,  because 
the  second  act  was  not  then  made :  when  I  re- 
ceived them,  I  was  to  take  them  in  payment  as 
they  were  then  delivered  me  there,  being  none 
issued  out  upon  the  first  act ;  Xh^y  were  dis- 
counted sometimes  at  more,  sometimes  at  less, 
they  were  discounted  aflerwards  at  9  and  10 
percent 

Sir  Tlio,  Foait.  Would  you  not  have  had 
more  allowed  than  5  per  cent,  if  you  had  re- 
mitted them  in  milled  money  ? 

D^Anosia,  Yes ;  but  how  much  I  had  for 
.them  I  cannot  say,  for  1  took  them  on  all  ha- 
zards; I  have  known  the  exchange  rise  in  one 
year  from  S7  to  36.  Can  any  merchant  say, 
then,  what  profit  he  had  on  individual  bills, 
when  I  made  use  of  my  money  in  Hamburgh, 
Italy,  fire,  and  received  all  sorts  of  coin. 

Sir  Tho.  Powit,  Cannot  you  remember  about 
March  how  the  exphanging  betwixt  Flanders 
.  and  England  was  ? 

D*Aco$la.  If  I  bad  known  what  questions 
would  have  been  asked  me,  I  could  have  been 
provided ;  but  now  I  do  not  know. 

Sir  Tho,  Powit.  Do  not  you  know  how  many 
.stivers  you  had  per  pound  sterling  in  March, 
.  K>96? 

Ji^AcMta,  I  do  not  remember. 
L,  C.  J.  How  much  had  you  per  cent,  cao- 
notrou  tell  ? 

Jj^Acosta,  I  ffave  my  foreign  bUls  two 
months  before  I  nad  the  exchequer  bills ;  if  I 
bad  had  the  value  of  the  bills  when  I  drew 


them,  I  reckon  it  would  have  been  19  of  is 
per  cent,  but  I  had  them  two  months  after. 

£.  C.  J.  How  much  per  cent,  suppose  you 
had  received  the  value  in  money  ? 

jyAaata.  13  or  IS  per  cent,  if  in  money 
when  I  delivered  my  bills,  but  I  was  to  have 
the  value  in  exchequer  biHs  when  they  came 
out,  but  did  not  then  think  of  the  second  act  df 
parliament,  whieh  made  them  better. 

X.  C.  J.  When  yon  came  to  discourse  of 
those  bills  with  Mr.  Duncombe,  was  it  he  tnro- 
posed  it  to  you,  or  did  you  propose  to  wll  tnem 
to  him  ? 

D^Ajclnta,  *I  proposed  it  to  Mr.  Duuoombe, 
telling  him  I  had  bo  many  exchequer  biHs  to 
dispose  of,  at  — ^ 

X.  C  J.  Did  you  deal  with  him  on  the  ac- 
count of  the  public,  or  only  with  Mri  Dun- 
combe P 

D^Acosta,  1  dealt  with  bim  as  Mr.  Dan- 
combe,  and  not  on  the  account  of  the  publle, 

X.  C.  J.  Had  you  any  message  mm  Mr. 
Duncombe  to  have  those  bills  from  you  ? 

D^Acosta,  No,  I  went  myself  to  him,  hopii^ 
for  abetter  profit. 

X.  C.  J.  Did  you  think  at  the  time  that  the 
discounting  of  tiie  exchequer  bills  at  5  per  cent, 
would  have  sunk  the  exchequer  bills  f 

D'Acotta,  No. 

Sir  I%Q.  Pomis,  Were  those  tbe  first  bills 
delivered  out  of  the  exchequer  P 

D*Aco9ta.  I  take  it  they  were  the  first  biHs. 
The  lords  of  the  treasury  promised  me  I  shouU 
have  the  first  payment  as  soon  as  they  cam* 
out. 

Sir  r.  Powit,  How  long  did  yon  keep  those 
billsr 

D'Acotta,  From  the  4th  to  the  IStiiof  May. 

Siro^.  Powii,  Was  there  not  a  discoent  upon 
exchequer  bills  before  Mr.  Duncombe  bad 
youre  r 

D^AcMta,  I  think  not,  but  I  believe  there 
was  about  the  same  discount  amongst  mer- 
chants. 

Sir  T.  Pom$.  Do  you  know  K  was  so  ? 

D^Acosta.  I  do  not  know  it  of  my^  own 
knowledge,  I  did  not  see  it  done ;  but  those 
that  did  it  told  me  they  did  it.. 

Sir  T.  PowU.  Did  you  agree  with  the  trea- 
sury for  otber  remittances  ? 

jyAcoita,  Yes,  about  3  months  before. 

Sir  r.  Powii,  You  discounted  5  per  oeot  on 
the  bills,  had  you  more  or  less  for  tba 

second  r 

D*Acmta,  I  cannotpositivdy  tell  how  rnneli, 
but  I  furnished  more  gilders  per  £,  sterling 
than  before.  Those  bills  after  the  2nd  act  were 
more  secure  than  before,  therefore  we  bad  rea- 
son to  allow  more  for  them. 

X.  C.  /.  What  discount  wati  there  upon  the 
second  bills  after  the  second  act  ? 

jyAcosta,  I  have  known  the  disconnt  fb  be 
more  than  9  percent.  Upon  the  exchanging  be- 
tween man  and  man. 

L,  C.  J.  Did  you  discount  more  upon  the 
second  bjlls  than  Upon  the  first.? 

JTAcQsta,  I  diecouuted  less.- 
I 
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Tml^CkMrUiDMcmk$itf* 


lion 


9k  r.  Famii.  Wm  boI  yw»  Motmel  Ibr 
tlMM  rcniUiiiees  bcforvany  bills  wwb  imMd  f 

D'A€M$m.  Yc*. 

Sir  r.  Powtt.  How  manv  of  Umm  bilte  4ii 
yoo  deiif  or  to  Mr.  Dttoooiooe  f 

lyAeoitm.   £^ty  time. 

HuT.Pmii.  Were  tlwy  dtlivcrad  out  ■!!«• 
the  eecood  act  P 

D*ilcoile.  Yeit  lAer  the  Sod  aei  and  pro* 
dunatioD,  but  the  contract  was  made  before. 

Mr.  Attorney.  CaU  Mr.  Fern.  Mr.  Fer% 
what  do  yoo  know  of  Mr.  Dimooaiibe'a  paying 
those  bills  into  the  escheqoer  ? 

tim.  His  man  shoahl  hate  naid  laeney 
into  my  office,  and  offered  me  eidieqifcr  bills, 
but  I  wonid  not  reCeiTe  them,  and  so  he  went 

to  another. 

One  of  th€  Kinf^i  Cmnmi.  It  was  asetded 
course  among  them  ibr  such  and  saoh  branches 
of  the  retenoe  to  be  paid  into  the  res^ecbTe 
offices.  Tbb  moMj  sbonld  have  been  paid  into 
Mr.  Feni'a  office,  Mr.  Duncombe's  messenger 
offers  Mr.  Fera  so  much  money,  Mr.  Feni 
talus  down  the  sums,  bat  when  he  came  to  re- 
ceive the  money  it  proved  to  be  exchequer 
btlls,  upon  which  Mr.  Fern  said,  Those  bills 
were  but  imned  out  last  week,  you  cannot  have 
received  them  in  the  excise  as  yet,  I  cannot 
toke  them  ;  if  you  won't,  stys  he,  I  wiD  come 
to  yoo  sgsin  by  and  by. 

Tern.  Upon  the  8th  of  May,  1697,  Mr. 
OuDCombe's  man  came  to  me  to  tell  me  how 
much  he  was  to  pay  that  day.  I  entered  it,  and 
he  weut  to  the  uext  office  wMre  he  was  to  make 
some  other  payment ;  then  he  came  to  me 
again  and  offered  me  exchequer  billa  for  S,)98/. 
Idt.  6d,  I  reftised  them,  because  we  had  is- 
sued them  out  so  lately,  that  1  knew  they 
oould  not  have  circulateil  through  the  revenue 
so  soon.  I  asked  him  if  they  had  been  re- 
ceived in  the  excise ;  he  told  me  ne  believed  not ; 
then  I  told  bim  I  could  not  take  them,  nod 
upon  that  be  went  away  Irom  me. 

Mr.  Attorney,  Do  yon  know  the  manf 

Fern.  He  esaployeo  two  men  generaUr.  1 
caonot  tell  well  wbich  of  them  it  was ;  oat  it 
was  one  he  used  to  empby  to  tell  money. 

Mr.  AtUrnuy.  Did  you  ever  see  him  befbre 
that  time  f 

Fern,  Yes,  several  times ;  he  ussd  to  come 
to  roe  as  Mr.  Duocombe's  man. 

Mr.  Attorm^.  Why  did  he  come  to  yoo  P 

Fern.  He  came  to  me  as  derk  to  Mn  Cary, 
one  of  the  tellers;  it  fell  to  my  lot  to  receive 
partoftbeexciee. 

Mr.  Attorney.  Do  you  know  the  nun  when 
you  see  him  T 

Fern.  I  think  it  was  one  Stent  or  one  Rum- 
ney,  but  cannot  teli  which. 

Mr.  Attorney.  Why  came  it  to  your  tot  to 
receive  this  money  f 

Fern.  By  agreemcoC  amon^  ourselves,  we 
subdiTided  the'receipt  of  the  king's  revenue ;  I 
receired  that  part  soom  time  belbre,  therefcre 
he  came  to  me. 

Mr.  Mtamey.  In  nart  of  what  SM  wis  it 
tsbepaidf— Am.   Onlhet-Sds 


Sirr.PsMi.  They  all  the  while 
to  affeet  Mr.  Dvnoombe  with  fraud  and  deeeit, 
thai  he  paid  it  not  into  his  own  offioe  bat  into 
nnolhsr  ;  pray  how  does  any  thing  thb  man 
halh  said  prove  n  fraud  upon  him  f 

L.C.J.  Let  them  go  on  with  their  evidcBCp* 

Mr.  Attorn^.  When  th^  serrant  esme,  did 
hn  act  tell  yen  he  came  to  pay  it  from  the 
nxeiseP 

Fern.  I  entered  it  in  my  book  open  the 
9*9ds,  and  additional  excise,  but  when  he  teM 
me  it  would  beezoheauer  bills,  1  i«sed  it  oet 

Mr.  AtiOFmey.  Dki  he  say  .he  would  per  it 
upon  the  excise  and  from  Mr.  Denosabe  f 

Fern.  Yes,  and  1  sst  it  down  upon  Iheee 
particular  prepertions  ss  hn  dtrectod  me  in 
drawing  the  bills,  and  he  oArsd  esohefucr 
in  disohsrgs  of  that  lueney. 

Mr.  Attorney.  What  answer  did  he  m^e  to 


Fern.  1  asked  bins,  if  die  money  was  paid 
into  the  excise,  and  be  answsred  ha  helieyed 
not 

Mr.  Attorney.  When  was  this  r 

Fern.  It  was  upon  the  gth  of  May. 

ykf.  Attorney.  What  dirsetions  hnd  yea 
before  the  8th  of  Biay  ahoul  rsoeiviag  cx- 
chcqoer  bills  P 

Fern.  I  had  no  direotiotts  but  the  set. 

Sir  Tko.  Poem.  It  was  only  diftreoon  of 
optoion. 

L.  C.  J.  He  told  yoo  on  what  noeoont  he 
refbsed  the  exchequer  bills  bdbre,  beenuOa  he 
knew  they  could  not  hjive  circolated  Ihroqgfa 
the  rerenne  in  so  little  time. 

Sir  r.Povii.  Was  Mr.  Dnneombe  loosmr 
of  the  excise  at  that  time  f 

Fern.  He  came  from  Mr.  Dnneembe  al 
that  time,  and  I  did  not  know  Mr.  Dnooembe 
was  out 

Mr.  Attorney.  Call  Mr.  Pstevs.  Mr.  Feten, 
acquaint' m^  lord  and  the  jury  with  whet  yoo 
know  of  thjs  matter  P 

Petert.  On  the  19lh  May  1697,  Mr.  Dan« 
comUie's  servant,  but  which  1  cannot  tell, 
brought  me  three  nareelt  of  exchequer  bills  in 
three  pupers  ;  I  take  it  to  be  Romney.  Tlk^ 
were  indorsed  Principal  and  Interest ;  be  low 
me  I  must  cbam  them  on  the  partieolSfs  of 
the  exdse,  on  naditional  doty,  ■  double 

excise,  ',  Excise  for  99 years,. 

Lew  wines,  Bee.  sweets,  doty  on  coals,  ■ 

Bmndy,  .    Salt, .    1  chaigod 

more  nnoo  the  additiooal  duty,  ,  opoo 

tfaeexmss^      '  Low  wmes  and  spirits, 

—two  thwds  excise.  Excise  for 

99  years,  *^-^.    Duty  on  salt,  te. 


came  to  all  to  1,089/.  Qt.  4ld. 
Mr.  Attorney,  Did  yoo  see  any  names  opoo 

Pelsrt.  lfbandooewilhlhennaM*«-Frascr" 
open  it,  I  leek  them  to  be  all  aeooidiag  to  the 
net  which  oUigSd  us  to  take  theoi.  I  deUvoiod 
them  to  the  derit  to  exaadtie,  aud  while  that  wao 
doing,  sIfQCk  a  tally  and  entered  <<  receired  in 
caah,**  ■■  thtt  he  paid  In  eseheqoer 

hJUs. 


Mr*  illldfil^.  0b  yoii  lAiMoibet  iliy  bk 
doneaMDt  npoD  the  bills  ? 

Mr.iillsnMy.  WerellMyptidtoyoaupwt 
•fllMCXawP— Atort.  Yet. 
Mf*  AHont^,  JhA  jdm  not  cbobmow  li 

Mtilfy  JTMUWif  ? 

Ptrert .  I  took  dMm  apoo  Mr*  Omnmln'i 
oredit;  h«  lenriiit  did  not  tell  me  ooe  Ibihf  or 
oMiereMcenihigtliefii,  nordid  I  arit  hfaa^  but 
ilrMk  •  triljr  for  tbetfem*' 

Mr.  AU^nwjf,  Wftf  it  jodr  lot  to  reetfie 
iMn  r"**JVl*fi»  YeS|  in  n  front  proportiott* 

Mr.  Jtimny.  Wore  tbey  indonod  witb  the 
dny  of  the  month? 

jFtiw§k  I  onw  nothing  hot  the  onmo. 

Mr*  Aticfwn*  Hod  yon  known  theni  not  to 
hnte  piAiod  jirongb  the  eiteioe,  woaM  you 
haverMeifedtkott? 

F0ten*  I  wonhi  not,  hot  the  oMthod  then 
wne  not  generally  known^  for  nfter  that  time 
wm  feooivnd  biNi  fifom  Mr.  Bofton  Withont 
nnmcii,  end  oent  them  beck  to  the  eieii^  and 
they  mderocd  them. 

Mr.  AiUrmf.  When  did  y«a  lint  diieoTcr 
tfaet  they  bed  not  fMUHod  the  erase  f 
»•  PeKm*  Ahfcit  throe  or  Ibor  days  after  ^y 
weie  tdhea  oat  es  ceshy  snd  dobTorod  to  the 
clerks  of  the  Million  office,  they  said  they 
ooUMnet  meohre  thein,  hot  I  cannot  mmomber 
whether  it  wno  keennoe  they  were  not  indorsed, 
or  that  they  did  know  the  method  of  them. 
Sense  time  oHer  ieoqnafailsd  Mr.  Donoottbe 
with  it  that  they  were  refined  s  nndheanswerw 
edf  hefaad  got  his  tsUy  fbrtliem,  end  wonld 
not  toho  thMA  again. 

Mr.  itllpmiy.    Did  you  ofier   them  him 
again,  upon  any  dioooont? 
"  .Pileni  I  MMt  hhn  to  takeaemeof  them 
agahi,  ilMmt  8,0001.  worthy  hot  he  wmild  not^ 
but' I  oflerod  him  no  reward  for  it  if  be  wonJd. 

£.  C.  /.  What,  did  you  go  to  Mr.  Dun*- 
Sombo  to  tell  him  the  nillo  were  refiioed,  and 
desire  him  to  take  them  ogaiB  ? 

Pom.  Yes,  I  desired  Tdm  to  take  semi  of 
mem*imnin. 

JL  CT  J.  Wereibey  indoned  P 
'  Pelim'Tlic»ewosananK.IeBdonedbat1iot 
the  day. 

•  LiOiJi  Who  ant  the  day  upon  them? 

•  JPeSerai  Themrha^'  • 
£»  a  J.  Why  dMthey  put  the  doy  opon 


Bstam  Beeaooe  tfaaeet  of 
the  nilensi  ohoold  eeeoe  ffiowf  the  day  of  their 
bdkig  paid  into  thweA^beener,  and  tboMfore  it 
was  thMght  fit  to  enter  them  evtheeasse  day 
hetieidtlMm 

lTcJ.  If  they  had  boon  indoned  aad'paki 
by»»bleiw«r  into4heeaoheqnir,  it  would  hare 
onred  theintoreot  to  the  king  undoiditedly^ 
hot  ns  j^'  ntj  the  inter  sot  would  baft  boon 
eomnntad  eonh  Iromtbe  day  brpsidr  theaato 
yoii-fM«Pii0i  §i  Yoo« 

Mr.  SMskgt.    (fSa  John  HmHoa.)    Was 
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king  aAef  t  the  interest  ebotild  bare  tflmk  fifem 
the  time  tbey  were  paid  into  the  excise,  there* 
fore  they  oogfat  not  to  bare  been  paid  into  the 
exchequer. 

Mr,  Sotidtw,  Are  those  bills  any  of  them 
paid  into  the  exchequer,  upon  Mr.  Doncombe'a 
acoonnt,  (a  parcel  of  bills  being  sbevred  at  the 
same  time)? 

Peien.  I  know  nothing  of  that  lock  upon 
them. 

Mr.  SoUeitor,  Do  you  know  any  of  the 
heads  tiist  bare  writ  upon  them  ? 

Peters,    Yes,  one  of  the  hands  is  Mr.  Free* 

fcfe  the  present  clerk  of  the  office,. another  ia 
Boel  fidwardB*s  band )  aoother  to  Lawrence 
OmM  band. 

£.  C//.  Let  me  see  one  of  them;  andlook<« 
ing  upon  it  said.  How  came  it  to  be  indorsed 
open  the  hill,  *  pa|d  into  the  eadseP' 

Peien*  It  was  the  method  of  the  indorse- 
ment; when  tbey  were  taken  out,  we  wrote  so 
upon  them>  because  I  rteoeived  thdm  as  pai^ 
into  the  excise,  &c.  .     . 

Sir  B.  Shaver.  The  clerks  of  yonr  own  offi<9e 
meUe  the  fUse  ittdonements  ^  it  was  their  fluh 
andnoneofoors. 

Mr.  Atiom^,  They  relied  upon  Mr.  Dnn<« 
combe,  bccaose  be  paid  them  as  if  be  bad  re* 
ceived  them  from  that  branch  of  the  revenue. 
Was  there  any  lorn  by  the  payment  of  thosd 
bills? 

Peien.  Yes,  there  was  S50/.  Ion  to  roe. 

8iff  B.  Shgmcr,  Your  lordship  sees  now,  that 
here  is  notning  at  all  but  a  man*s  name  on  thd 
bill,  and  that  was  neoesssry. 

Just.  ISirton,  Neither  the  name,  day  of  fha 
month,  nor  indorsenient,  are  in  Mr.  Dnn« 
'Combe'a  hand. 

.  Mr»Aitartu^»  We  only  say  he  brought  them 
as  soch ;  one  teller  scrupled  the  taldng  of  tbem^ 
another  did  not ;  so  that  all  the  time  the  bills 
mmained  in  the  teliera  bands.  Were  not  those 
nanaes  set  to  them  wheatbey  were  brought  to 
you,  Mr.  Peters? 

Peten.  Yes,  I  took  them  to  be  the  names  of 
the  peonle  that  bad  paid  them,  looking  upon  it 
as  formal,  and  knowiog  nothing  further  ot  it. 

Sir  T.  Pcvii.  What  did  Mr.  Peters  take  to^ 
he  .meant  by  those  names  ? 

Mr.  Aitom^.  It  is  a  tfroeecution  for  a  crimcL 
why  should  be  be  asked  that  qnestidn.    Wdold 
you  bare  receired  them,  Mr.  Pciers,  if  those 
umies  bad  not  been  put  to  them  ? 
,  Peteru  1  beliere  not. 

*  Mr.jllltymfy.  WhoM  names  do  you  remte- 
ber  to  bsTo  been  put  to  tbem  f 

.  Pettn.  1  remember  but  one,  that  is  Mr. 
Frazer,  and  I  took  it  to  be  according  to  the 
act  of  parliamebt  to  warrant  our  taking  bills  as 
coming  from  the  excise. 

SirT.Poans.  What  bills  came  to  you,  were 
they  not  in  several  parcels  ? 

Peten.    In  three. 

SRrT.  Powif.  Were  there  not  some  indon^ 
as'rsoeirad  in  the  exmse? 

Patsra.  I  kwked  but  to  one,  and^  gave' the 
io|hreliikl»i 
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Sir  r.  Povtt.  You  my  one  ptroel  hid  one 
■aine  upon  them  ? 

Fttert,  I  saw  the  naoM  Fraxer  apoa  one 
bill,  and  of  all  of  them  tiiat  were  taken  out  of 
the  chest,  there  waa  not  any  of  them  had  any 
tbln]^  elw  upon  them  hut  a  name. 

Sir  r.  Fomu,  Did  joa  neither  at  that  tiiiie, 
or  at  any  time  after,  aee  the  sum  of  those  bilfai 
made  up  that  had  indorsemeota  upon  them  ai 
being  |Hdd  into  the  excise  P 

Peiert.    Not  one. 

Sir  T.  Poais.  Did  you  know  nothing,  or 
never  see  that  sum  of  1,397/.  indorsed  as 
paid  into  the  exciseP 

Peien,  I  knew  nothing  of  tl  at  that  tine, 
but  afterwards  understood  that  1,300  and  odd 
pounds  were  regularly  indorsed. 

Sir  r.  Powii.   Wheie  did  vou  hear  that  P 

PeUn.   I  heard  it  at  the  Parliament  House. 

SirB.  54swer.  Was  there  l,300i.  regularly 
indorsed? 

Peters.  I  heard  so,  but  knew  it  not. 

Mr.  Northey.  What  entry  did  you  make  of 
IbeMbUIsP 

p€ter$,  I  gare  it  to  the  cleik  to  compute. 

Mr.  Northey.  Who  had  you  that  acoouni 
from,  that  some  of  them  were  regularly  in- 
dorsed P  had  it  you  from  any  of  the  clerks  P 

Peters.  No,  I  heard  it  from  Mr.  Duncombe 
Idmself,  but  not  when  he  gave  me  the  bills ;  it 
was  after  that,  and  1  understood  it  was  1,395/. 

Mr.  Northetf.  How  did  you  enter  those  bills  P 

Pet0r$,  I  entered  them  iu  parcels,  as  I  said 
before. 

Mr.  Northty.  Why  did  you  enter  them  as 
paid  into  the  excise  P 

Peters,  Because  I  took  them  as  such.  These 
three  parcels  were  in  covers  as  I  received 
them,  and  having  seen  one  parcel,  I  gave  them 
to  the  clerks  to  examine. 

Sir  £.  Shatter,  Was  there  any  interest  com- 
puted to  a  further  dav  than  the  i9ih  that  you 
received  them  from  Mr.  OnuoombeP 

Peters,    No. 

Sir  B.  Skowtr,  Was  there  any  indorsement 
of  the  day  when  yon  received  them  P 

Peters.    No. 

Sir  B.  Shower,  €^  you  tell  wlien  Mr.  Pres- 
grove  indorsed  any  of  them  "f— Peters,  No. 

Sir  B,  Shower,  Can  you  tell  whether  diey 
had  the  same  indorsement  then  as  nowP 

Peters,    No. 

Sir  B,  Shower.  It  must  be  the  fraud  of  Pres- 
gvove  and  them. 

Z.  C,  /.  SnpooBuig  that  Mr.  Duncombe 
bath  no  interest  after  the  13th  of  May,  that  does 
not  excuse  bin  from  having  the  interest  to  that 
time. 

Sir  fi.  Shower,  We  ought  to  have  it,  the  law 
•ays  so.  Mr.  D*AcosU  had  interest  of  Mr. 
Duncombe  to  the  19th.  Wcte  there  any  bills 
m  the  parcel  that  made  up  1,300/.  and  odd 
money  P—Prters.    1  cannot  tell. 

Mr.  Atfomev.  Call  Mr.  Presgrove.  Mr. 
Presgrove,on  the  13th  of  July  the  chamberlain 
cf  the'^xchequer  issued  out  some  money  bills  P 

Presgrove,  I  paid  them  aoeocdingly  ;  there 


were  bills  given  bm  ont  of  the  ktag's  ehesl  to 
|»ay  the  same  with. 

Mr.  Attorn^,  Do  you  know  if  thaw  bQls 
(ahewing  them)  were  paid  by  Mr.  Dunoombe  f 

Pretgrove,  Yes,  they  were;  there  are  two 
indoned  in  my  haod«  and  there  are  two  othen. 

Mr.  Attorney,  How  came  yon  to  write  it  ta ' 
July,  when  the  bills  wwe  taken  out  with  only 
a  name  upon  them  P 

Prtsgrooe.  I  reoMmbered  that  in  Bfar 
before^^xdse  was  wrale  upon  them,  and  \ 
sealed  up  the  papers,  having  omitted  the  writ- 
ing upon  them,  so  we  onU  thought  it  an  oiam^ 
saon ;  we  suppose  Mr.  Duncombe  or  his  peo« 
pie  wrote  Excise  upon  the  cover  of  the  parcels  y 
we  found  it  written  noon  the  bills  when  they 
were  taken  out  of  the  Icing's  chest 

Sir  r.  Ponif .  Wbea  Oiey  weie  paid  in  by 
Mr.  Dunoombe,  do  ye  know  that  any  nad  Eraw 
writ  upon  their  outside  P 

Prei^roee.  Yes,  upon  the  Outside  of  the  paper 
in  which  the  bills  were  eontainedk  but  not  omi 
any  Qf  the  faflb. 

Sir  T.  Powif.  Can  you  say  they  were  tire 
same  bills  Mr.  Dunoombe's  servant  dehveicd  t» 
Mr.  Peters  P 

Presgrooe,  I  can  only  say  they  jvere  the 
aame  bms  that  were  delivered  out  of  the  kiag'a 
box. 

Another  rf  the  DefendaniU  Csmue/L  Mr* 
Peters  remembers  no  other  name  but  Fraaer  ; 
they  cannot  be  part  of  those  bills. 

Mr.  Attorney,  Do  you  remember  a  psflvei 
of  1,395/. — ^Prei^ove.  I  donot.  * 

Mr.  Attorney,  Were  any  of  those  three  par* 
eels  marked  Hith  the  day  of  the  month  whes 
thev  came  through  the  exdse  P 

Presgrove,  No. 

Vir,  Attorney,  Mr.  D'Acosts,  look  upott>  the 
names  of  those  four  bills. 

D'Acosta,  To  the  best  of  my  knowledge 
they  are  part  of  those  that  1  delivered  to  Mr. 
Duncombe;  Arthur  Page  indorsed  three  of 
them ;  I  take  this  to  be  his  own  hand  writing. 

Mr.  Attorney.  Was  there  any  more  Umlb 
names  writ  upon  them  when  you  deUvered 
them  to  Mr.  Dunoombe  ?— D'ilcoila.  No. 

Mr.  Attorney,  Let  the  jniy  see  thenc 
[Which  was  done  acconliogly.l 

Mr.  Attorney.  My  lord,  we  have  done  with 
our  evidence ;  we.  do  not  chai]jpe  Mr.  Dun- 
oombe witli  having  made  diose  mdoraemontSy 
with  writing  every  name  or  setting  down  the 
day  of  the  month  to  deceive  the  tr^taes,  tbet 
should  not  puzde  the  cause.  It  is  phnn  natter 
of  fact  we  chaise  him  with,  that  he  eatiaed  Mr* 
D'Acosta's  name  and  othen  to  be  put  upon  the 
bills,  and  paid  those  exchequer  bills  mto  the 
excise  as  in  the  information. 

Sir  T,  Powis,  If  they  aredooe^weareof  coaiH 
sd  for  the  ddeodant.  The  matter  now  before 
your  lordahip  and  the  jury  is  whether  Mr.  Dun- 
oombe hath  done  any  thing,  or  committed  an  j 
such  oflfenoeaa  the  fact  is  laid  inthis  inforwation  ; 
and  if  the  Fact  be  e  crime  within  any  law  now 
being  or  that  was  in  being  wheu  that  whioh  he 
iadiarged  with,  waa  dom.  We  are  new  in  e 
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itomti  ofte^,  wbere  the  batnfe  of  thecrime  most 
be  tried,  and  that  we  are  to  eoqoire  u,  if  it  be  a 
legal  offence;  for  other  power  we  meddle  not 
wSh. 

•  L,  C.  J.  Other  power!  There  is  no  other 
{lower  in  England  but  a  legal  power  to  punish 
aeeordiog  tolaw. 

'  Sir  Tko.  Powis.  My  lord,  1  say  other  power 
I  meddle  not  with,  nor  with  any  thing  out  of 
Iny  anbere,  but  I  shall  shew  your  lordship  that 
liere  hath  nothing  been  done  but  by  act  of  par- 
liament and  uinm  aright  nnderstanding  of  those 
acta  of  parliament,  or  that  i^hich  wise  and  good 
Men  may  take  to  be  so,  and  then  we  shall  see 
how  it  redly  stands  in  his  condition. 

The  fnibrroation  is  brought  against  him  for 
these  two  crimes,  fbr  we  agree  as  to  the  acts 
0f  parliament,  that  he  was  cashier  and  depuW 
to  the  commissioners  of  excise,  and  answerable 
to  them  fbr  the  money  that  came  into  his  hands 
as  their  cashier.  The  information  says  that  on 
the  5th  day  of  May,  he  was  ordered  by  the 
oommissioners  to  pay  tO,OOOf.  or  more  into  th^ 
csehequer ;  so  fw  we  agree ;  the  first  crime 
that  he  18  charged  with  is  on  the  12th  of  May ; 
be  had  the  money  paid  into  his  hands  on  the 
5th,  on  the  7th  he  was  discharged  from  being 
csMbier,  then  he  was  ordered  to  pay,  and  says, 
that  on  the  12th  he  did  buy  83  excneqner  biUs, 
AOEiounting  to  7,884/.  principal  and  interest,  of 

IVAcosta,  to  the  king's  loss  of ,and  his 

owo  unlawful  gain,  &c. 

He  paid  theihinto  the  exxAie^ner  afterwards, 
as  if  they  had  been  reserred  in  the  excise,  in- 
dorsed wrtli  sereral  false  names  ;  thia  is  all  in 
the  infbrmatiott  that  is  criminal,  and  this  they 
•ay  he  did  to  the  great  loss  and  prejudice  of  the 
kiny. 

-  We  insist  upon  it,  that  he  had  by  law 
power  and  right  to  do  it,  fbr  which  the  two  acts 
most  be  consalted ;  the  first  directs  bills  not 
«xceeduig  1,500,0002.  to  be  issued  out,  and  to 
be  received  and  paid  in  any  aid  except  the  df . 
aid,  &c. 

It  was  not  a  general  currency  for 'all  pur- 
poses whatsoever,  but  with  this  particular  ex- 
ception, and  to  the  intent  that  these  bills  might 
have  a  general  credit,  not  only  in  payments  to 
the  king,  but  to  the  merchants  and  all  other 
pnrjKwes ;  then  says  this  act,  after  such  time 
-98  bis  mi\|esty  shall  by  his  royal  proclamation, 
signify  that  the  lords  of  the  treasury  have  con- 
tracted with  persons,  Sec,  then  they  shall  not 
only  be  payable  to  all  receivers  of  the  revenue, 
Irat  into  the  exchequer,  for  any  duty  or  revenue 
to  the  king,  by  any  person  or  receiver  whatever, 
upon  any  account  whatever  :  So  by  this  act, 
any  of  the  king's  receivera  that  had  received 
money  in  the  country  might  have  brought  bills, 
land  paid  them  into  the  ejicheqoer  for  money 
-he  was  to  pay  to  the  king,  though  it  itever 
ivts  paid  inio  the  revenue,  therefore  we  insist 
upon  it,  that  if  we  be  within  a  less  compass, 
ahcreir  no  reason  for  the  prosecution. 

L.  C  J.  If  it  be  80  as  you  say,  there  will  be 
tio  onme. 
%   (Kr  SElha.  Jhms.  itis  our  great  dkMdnutage 


that  the  thing  is  to  be  taken  to  be  otherwise. 
I  prooose  to  make  it  out  by  the  words  bf  the 
act,  tne  last  act  which  shews  that  money 
being  scarce,  these  bills  were  to  supply  tbe 
species  of  money  in  e?e»y  thing,  not  only  in  tbe 
revenue  payment  of  taxes,  &c.  but  to  supply 
money  in  any  payment  to  the  kinr^  ;  so  that  if 
any  payment  whatever  be  made  to  the  king, 
and  though  a  debtor  to  the  king,  an  oflicer  in 
any  jiart  of  the  revenue,  or  that  paid  him  next,' 
he  might  bring  excheoiier  bills  to  the  exche* 
quer  and  pay  the  king's  duty. 

It  will  extend  to  any  sum  whatever  upon 
any  account  to  the  king,  so  to  any  person,  not 
only  Jo  the  king's  debtor  on  any  score,  but 
to  any  person,  though  the  king's  officer  in  ex- 
press words :  This  was  the  express  meaning 
on  the  frame  of  the  act,  we  make  these  bills  of 
universal  currency  in  payments  by  any  man, 
as  if  it  were  moniey,  nay  they  shaH  have  inter- 
est for  them  till  they  be  paid  unto  the  king  ;  so 
they  were  better  than  money,  and  by  an  es- 
tablished method  a  man  may  make  it  mo- 
ney when  he  will,  by  giving  a  recomiience  to 
those  that  exchange  those  bills  for  money,  so 
that  the  goldsmitns  desired  rather  bills  than 
money.  We  can  make  money,  say  they, 
every  hour  of  the  day  by  them,  and  therefore 
make  it  our  interest  to  taxe  them  before  moneys 
because  we  have  5</.  per  day  per  cent,  till  it 
come  into  the  exchequer,  but  it  shall  not  he  of 
this  conv^niency  till  notice  be  given  of  the  con* 
tfhct  made. 

These  receivers  shall  pay  it  into  the  ex« 
chequer  on  any  account  whatsoever,  but  they 
have  narrowed  the  contract  and  raised  the 
premium  to  5  or  6  per  cent,  and  so  make 
the  contract  narrow,  and  will  exchange  them 
only  if  brought  through  the  revenue,  ifdeliver- 
ed  out  of  the  exchequer  immediately,  as  soon 
as  they  found  the  bHls  sunk,  then  people  were 
puzzled  with  exchequer  bills,  there  were  specie 
nills  and  other  bills,  there  were  many  that  did 
not  care  to  know  them,  and  when  they  found 
this  puzzle  they  did  not  care  to  meddle  with 
them  ;  they  would  not  lie  troubled  with  dis- 
counting, aud  with  the  difference  betwixt  spe- 
cie bills,  aud  those  that  were  not  so,  for  the  act 
doth  not  require  the  indorsing  of  that  branch  of 
the  revenue  they  came  through ;  so  that  if 
they  see  what  part  of  the  revenue  they  came 
through,  they  will  exchange  them,  and  if  not 
they  will  not  receive  them.  It  was  those  diffi- 
cnlties  and  the  narrowing  the  contract  that 
sunk  tbe  excheouer  bills.  If  sir  Francis  Child, 
or  any  other  goldsmith,  give  a  bill,  every  Clhila 
will  receive  it,  but  if  goldsmiths  make  a  differ  - 
enoe  in  their  bills,  and  say  such  a  bill  sliall  be 
a  specie  bill  and  such  a  one  not,  there  is  no- 
body will  take  tliera  :  your  lordship  will*  find 
this  to  be  tbe  intent  of  the  act. 

The  present  case  as  to  Mr.  Duncombe  was 
this ;  he  was  to  pay  money  to  the  king  that 
remained  owing  by  him  to  the  king.  He  was 
debtor  and  not  accountant,  not  that  we  make 
this  our  defence,  we  do  not  need  it ;  but  this 
hia  eanditloD  he  then  stood  in.    If  he  faa4 
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there  ire  many  tbiogw  not  ntteml  talfced  of ; 
I  shall  point  at  the  j^articalar  matteit :  let 
that  they  were  paid  into  the  ezcbeqner,  that 
they  have  ttatad  in  the  information  we  paid 
them  b,  it  mnat  be  allowed  a  payment. 

The  next  point,  whether  Mr.  Dunoombe  in 
hii  drcomstances,  might  pay  in  exchequer 
hiHs,  that  is  not  the  question,  thoujp^  if  it  were, 
it  is  plain  by  the  act  he  mi^ht  do  tt 

The  question  is  this,  whiter  Bfr.  Dunoombe 
who  Daid  them  in,  paki  them  in  oc  u  as  if  they 
kad  been  received  m  the  excise  by  him,  and  if 
as  truly  indorsed  accordini^  to  the  act,  with  the 
nan's  name  that  pays^  them  in,  and  the  day 
when  he  pays  them ;  they  are  positive  we  did 
do  so ;  we  are  positive  to  tne  contrary ;  we  de- 
Sfered  Mr.  Peters  several  parcels,  one  parcel 
indorsed  with  the  men's  names  and  the  days 
when  paid,  these  we  told  him  we  received  from 
the  excise.  This  makes  an  end  of  this  infor- 
mation, if  our  witnesses  prove  it :  we  observe 
that  by  his  own  evidence  it  was  impossible  it 
riiovla  be  paid  in,  as  received  by  us  for  excise, 
'  lor  the  act  enjoins  the  indorsmg  to  stop  the  in- 
Isrest,  but  Peters  allowed  mterest  for  these  bills, 
till  the  12th  of  May ;  Mr.  Dunoombe  was  dis- 
cbamd  the  7th  or  May,  BIr.  Burton  came  in 
his  {Haoe,  and  told  Peters  who  knew  this,  that 
ht  should  allow  them  oc  si  to  the  ISth,  when 
Bir,  DnBOombe  was  dischaised  on  the  7th. 
This  demonstrated  that  he  did  not  tell  Mr. 
Peters  that  he  received  all  those  bills  for  ex- 
cise; he  could  not  tell  him  he  received  them 
that  day  for  excise ;  this  is  positive  proof  in 
the  matter. 

We  observe  further,  that  Peters  witnesses  he 
look  the'bills  by  consent  and  ddivered  them  to 
Ilia  man ;  he  did  not  ask  him  if  they  were  rigpht, 
lie  hath  a  memory  for  that,  but  though  he 
knows  Mr.,  Dunoombe's  servants,  he  cannot 
nmember  which  of  them  brought  the  bills  to 
him.  But  we  have  the  seprant  here  who  will 
refresh  his  memory,  when  Mr.  Dunoombe's 
■ervant  brought  them  those  bills,  they  say  they 
had  not  aeon  the  act  of  parliament,  and  tftiat  the 
lords  of  the  trsaaary  had  given  no  directions  in 
it  We  shall  read  the  kmg's  pro^^mation  of 
the  esd  of  April  1697,  to  shew  that  if  we  Were 
Bsistaken,  we  were  led  into  it,  by  the  best 
exposition  of  the  act  of  |Mrliament  that  could 
be.  Then  the  nrodamation  was  read  reciting 
all  the  dauaes  or  the  act 

8ir  B.  Shomer  observed  upon  it,  that  nothing 
could  be  more  nlain,  but  least  the  offieers 
■hoold  mistake,  tnough  he  could  not  tell  how 
Peters  eoald.  It  aaya  we  do  hereby,  &c.  en- 
Klin  «— and  tellers.  There  is  Mr.  Petm. 
We  have  this  for  us,  what  can  be  plainer  f  It  is 
plain  by  this  first  witness,  there  is  no  fraud  in 
Mr.  Duncombe.  This  man  told  them  that  the 
bills  had  not  passed  the  excise  |  then,says  he,  I 
cannot  receive  them,  but  he  cannot  tell  why.  It 
is  plainly  contrary  to  the  proclamation,  which 
ciyoioed  him  to  receive  them.  Peters  should 
have  seen  if  the  bflls  bad  been  regularly  in- 
dorsed, he  took  them  upon  credit ;  and  nere- 
vpoa  it  is  aUeilgcd  against  os^  that  we 
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them  into  the  exbheqner,  as  if  they  had  been 
reoeived  from  the  excise. 

Mr.  Haramri,  Mr.  Dmioombe  is  dmtfed 
with  lessening  the  credit  of  the  exchequer  mtic 
and  of  the  exebeqner,  hot  if  the  fort  be  dooht- 
Inl;  if  this  might  have  been  done  by  hiw  that 
he  hath  done.  If  it  had  been  enacted  gcoe^ 
rally  before,  if  attowed  by  Abe  coamissionera  oT 
the  exciae  afoerwards,  and  by  the  direotioo  of 
the  lords  of  the  treasury.  It  is  hard  for  Mr. 
Dunoombe  to  be  nraseeatrd  for  aoch  an  of- 
fonce :  what  be  did  was  dene  in  aaaajr  !■• 
stancea  before,  but  whether  their  practice  may 
excuse  him  there  is  no  neoessi^  of  eaqmiog 
intoorofreiyliig  upon,  that  ho  IS  strictly  jus- 


tified by  the  law,  though  where  n  persoB  i 
dieted  for  a  foot  in  its  own  nature  dsobtfod,  the 
practice  of  othoa  may  give  some  Kght  taWaida 
the  vindicating  or  condemning  him.  Thoogh 
Mr.  Dunooflftbe  be  ao  indided,  there  is  not  one 
ftct  aliedged  against  him  soffioieBtto  indoce 
the  jmry  to  believe  him  goiHy. 

The  information  is  not  for  his  payiifeg  these 
bills  as  money,  or  if  it  were,  the  aetia  «  full 
answer  to  it  Had  Mr.  Duncombe  been  hi- 
dicted  for  that,  the  answer  nsMt  hnvc  bcsa 
the  act  itaelf ;  and  suppooing  tins  focthail  hccA 
deaigned  to  be  done  More  &e  act,  it  cmM  not 
have  been  better  exctisedthan  by  this  act 

The  exchequer  bills  were  not  falsely  hi- 
dorsed,  the  information  is  miatakm  in  that 
point;  there  is  no  other  indossement  hut 
what  the  act.  describes,  and  a  name  withent 
aday  mentioned  is  nothing  ;  it  Waa  their  ftult 
they  took  them  as  paid  inOs  the  exoae^  for  not 
looking  upon  the  9d  pared  tbm  paid  thcao  in 
aa  beu^tmly  indorsed.  It  is  the  assat  ahcord 
thing  in  the  earth,  that  we  abould  coose  Id  pay 
bills  that  had  pot  the  day  of  the  month  npoo 
them  as  if  they  had  hsen  paid  into  the  cxene, 
as  if  we  had  not  cosamon  sense  to  ase  that  the 
exchequer  cotild  not  be  imposed  upon  in  thai 
manner. 

In  the  next  place,  it  would  not  have  hcea 
criminal  had  he  pmd  them  eo.  If  a  peraso  hail 
received  money,  and  told  tbeos  tliat  he  did  re- 
csivenmney  mr  the  exciae  but  bilh^  tlien  they 
had  proved  their  informalioB,  but  they  any  he 
paid  them  in  aa  if  they  had  been  veoeitw  for 
excise. 

Your  own  witnesses  put  it  wholly  npoa 
thesetwo.  If  you  foil  in  provhig  those  two, 
then  we  must  leave  it  to  tne  coaaideratioo  of 
my  lord  and  the  jury,  whether  you  have  proved 
yourinformatioo.  lite  1st  witnsss  says*  Mr* 
Dunoombe'a  servant  disowned  it,  and  there* 
fore  be  would  not  take  them,  the  other  wiuieBs, 
hetakestbem;  so  that  wbnt  is  criminal  ia  done 
by  the  witness,  he  commtls  anotorionafitand  to 
justify  himself,  and  saakes  folscindocaenants  an 
if  we  had  done  it 

Mr.  MiMdi^.  How  forthe  foot  chaifed  m 
the  information  is  criminal  haft  been  iaigiriy 
taken  notise  of.— It  is  manifost  ficn  Df  Acaafea^a 
evidence  that  be  wna  the  first  perasn  that  osade 
a  contract  about  exchequer  biUs ;  aav  the 
lords  of  the  esohequcr 
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wiMtgQoecsttbcy  would  luive,  thereforetlMy 
nako  tt  oontnet  with.  Mr.  D'Aoosta,  aUowin; 
him  a  faurfeesehaiife  aad  diaooimt  upon  the 
Mils. '  He  trioa  among  the  brokers  now  be 
OQidd  put  theiB  off,  and  at  last  finds  out  Mr. 
Dttncenbe  kwiwing  him  to  be  a  monied  man, 
and  at  D'Aoosta'a  reqoest,  Mr.  Dnnoombe  took 
some  of  those  bilk  at  9L  per  eent.  discount, 
whioh  ie  sBOoh  less  than  the  lords  of  the  trea- 
sury kad  discounted  to  Mr.  D'Aoosta,  this  is 
plainly  to  adfance  the  vahie  of  those  bills ; 
and  the  nasi  contract  Mr.  D'Acoata  made  with 
Ike  lords,  it  was  ibr  a  much  less  value,  so  that 
it  wasfiir  the  partieular  reputation,  that  Mr. 
Dnncombe  gave  to  those  biUs  that  they  were  not 
more  ondcrvaloed.  It  b plain,  then,  that  he  did 
liot  diminish  the  credit  or  the  exchequer  bills. 

In  the  nest  pkee,  it  is  as  plain  that  the  king 
waS'OOl  defrauded  fi»r  the  discount.  I  must 
pay  it,  says  your  own  witness.  The  interest 
must  be  aUowed  to  the  time  they  were  brought 
in,  there  is  no  contKradlction,  no  deceit  there  9  so 
that  it  i&  manifest  that  as  the  tet  was  not  cri- 
minal, neither  was  it  done  for  any  such  pur- 
pose as  to  defraud  the  king. 

If  in  the  country  oollcclors  and  receiTers  had 
cash  in  their  hands  from  old  money  carried  into 
the  GOontrv  mnits,.and  they  give  bills  in  Lon- 
don for  gold  or  new  milled  money,  yet  the  mer- 
chants pay  it  in  those  bills.  Consiut  the  king's 
counsel,  they  wilLlril  you  that  it  would  gire 
credit  to  those  bills  for  the  exchequer  to  take 
them,  and  if  so  it  was  beyond  contradiction  an 
adTancemcDt  of  th«r  rephtation  for  Mr.  Dun- 
oomlie  to  buy  those  exchequer  bills. 

Mr.  £ym.  I  shall  put  your  kMrdship  in 
sniod  of  e  case  that  was  befoire  your  loraship 
in  the  Guildhall  of  London,  but  I  do  not  oAnr 
it  as  the  offence  in  eridence.  Dyer  the  news- 
wfiterhad  an  information  preferred  against'him 
as  harioff  wrote  a  news-letter,  with  e  design  to 
casta  smr  upon  the  justice  of  the  kinfldom, 
eoaceraing  toe  prosecution  of  the  genuemen 
for  the  Lancashire  philB,  and  saying  mat  in  Mr. 
Standiah'a  hodse  there  was  so  many  arms 
Ibond,  that  is  to  say,  so  many  birding  pieces,  so 
many  hunting  saddles,  &c.  but  there  was  no 
■neb  things  firand :  though  this  would  have  been 
sin  offence,  if  it  had  been  charged  that  be  did 
it  with  a  design  to  scandalize  the  justice  of  the 
natioa,  and  •  as  not  having  toM  the  whole  truth, 
but  having  charged  it  upon  the  falsity  of  the 
infeimatwa,  he  was  acquitted. 

L.C»J,  .You mistake  it;  it  was  upon  a  mis- 
take of  the  session  of  gaol  ddivery  that  he  was 
'ioquitled  ;  the  meaning  of  the  mdictment  was 
Ibr  ndieoittng  the  Plots. 

Mr.  Eyns,  1  submit  tt  to  your  lordship ; 
the  question  now  before  us  is,  if  there  hath 
been  any  fraud  or  deceit  conunitted  by  Mr. 
Bmooombe,  what  a  condition  would  many  peo- 
ple bein  r  if  all  that  owed  the  king  money, 
ehouki  have  informations  brcught  against  them 
here  in  the  court  of  King's-fenob,  that  they 
baye  not  paid  the  king^s  money  in  specie  but 
bills,  with  a  design  to  lessen  the  or^it  of  the 
or  to  oeiHuvd  hiaiDiiiesty. 
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X.  C.  J.  The  question  is,  whether  the  king's  * 
receiver  having  actually  in  his  bands  the  king's 
money,  whether  he  can  detain  their  money  to 
his  own  use,  and  pay  the  king  in  exchequer  • 
bilb,  and  if  those  receivers  be  robbed,  whether 
the  khig  roust  actually  answer  it    If 'a  bailiff 
receives  bis  master's  rent  in  the  country,  aad 
keeps  the  money  in  his  hand  till  he  can  con- 
veniently pay  it,  if  he  be  robbed  in  tlie  mean 
time  he  shaU  be  allowed  it  upon  his  account  ^ 
but  if  he  put  the  .money  into  another  man's 
hand,  and  that  man  be  robbed  of  it,  be  might . 
be  accountable  for  it ;;  so  that  I  do  not  see  the 
law   allows  the  king's  officer  to  convert  the 
king's  money  to  his  own  use. 

Then  the  lS9th  page  of  the  Act  was  read, 

Mr.  Brown.  Mr.  Peters  tells  it,  he  ehargea 
himself  with  so  much  money ;  it  b  Impossiole 
the  king  should  be  deceived,  for  Mr.  Patent ' 
discharges  Mr.  Duncombe  of  so  much  money 
paid.  ; 

Mr.  Attorney,  Let  tbem  go  on  regularly ; 
sometimes  they  go  on  with  law  and  then  with 
matter  of  fact ;  let  them  go  on  with  their  evi- 
dence first. 

Mr.  Broo^n.  This  we  prove,  that  Mr.  Peten 
was  teller ;  then  that  he  received  those  exche-  . 
quer  bills  from  us ;  that  he  owns  the  receipt 
of  them,  and  those  bills  so  received  are  thrown 
down  into  the  talley-office,  and  a  talley  ii 
struck  from  them,  whereupon  Mr.  Duncombe 
hath  his  quietus ;  for  that  the  mistake  b  ia 
Mr.  Peters,  and  not  in  Mr.  Duncombe,  for 
Pfeters  ought  not  to  have  taken  them  if  they 
ought  not  to  have  been  taken,  but  it  is  plain  ba 
chaiges  himself  with  the  money  actually  re- 
ceive, so  if  the  king  was  no  sufferer  by  this 
transaction,  we  shairshow  that  Mr.  Duncombe 
was  very  ftir^  and  if  they  had  not  been  wilful 
in  the  thing,  they  might  have  distinguished  be- 
twixt those  that  were  regularly  mdoraed  aa 
coming  through  the  excise  and  those  that  were 
not. 

Then  the  ISOth  page  about  the  Capitatkm  Act 
was  read,  afterwards  the  9nd  paragraph. 

Sir  B.  Shower  observes,  that  the  Ist  act  ,not, 
only  allows  them  to  pay  exchequer  biUs  in  for 
the  aids,  but  allows  tne  payment  of  them  from 
those  who  have  the  receipt,  the  recdvera  have . 
the  liberty  of  paying  it.  Read  the  next  ckmse^ 
we  shall  shew  your  lordship  that  the  king  de<p 
sires  those  bills  rather  than  money.  . 

Then  the  Chkuse  was  read. 

Sir  T.  Powii,  Your  lordship  sees  that  upoa 
the  first  act  adfipted  to  pay  the  aids,  money  was 
scarce  in  the  country,  and  therefore  it  makes 
those  bilb  not  only  payable  by  those  that  re- 
ceive the  revenue,  but  a  breach  of  their  trust  if 
they  did  not  exchange  these  bilb  for  money, 
so  that  if  [  had  exchequer  biQs,  I  go  praaontiy 
to  these  men  the  receivers ;  and  say,  take  you 
the.  bills  and  give  me  money  ibr  them,  and 
they  are  oblignl  to  it  to  give  credit  to  the  hills, 
and  t9^  s^p  th«  iuterfst  ius  upon  tbem  from  th% 


tlHNn  iBto  the  vuhmfoer^  w  if  tliejr  Ini 
reeetved  from  the  excise. 

Mr.  Harcoiui,  Mr.  Danoonbe  it  dmtfed 
with  leneniog  the  oretNt  of  the  escbcqmr  mile 
end  of  the  eiebequer,  but  if  the  ihrt  he  dmht- 
fill;  if  thif  miffht  heve  beeo  done hj lew  that 
he  heth  doae.  If  it  hed  been  eoaeted  pea^- 
raiiy  before,  if  eMowed  by  the  eoeimiwtoneie  oT 
the  esdae  eftenfoide,  and  bj  the  direotioii  of 
the  lords  of  the  treeeury.  It  is  hard  for  Mr. 
Duooombe  to  be  profecvted  for  eoch  am  of- 
finice :  whet  he  did  was  deoe  in  mmoj  ia* 
■taiioes  before,  hot  whether  their  praetiee  amy 
exeuM  him  there  ie  do  ueeiiMHy  of  ea^mie^ 
iato  or  of  relyhi|^  upoo,  that  he  u  ilriollj  jue- 
tiBed  by  the  law,  though  where  a  dotm  is  ia« 
dieted  for  a  feet  hi  its  own  nature  doi^blisd,  the 
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there  are  many  thinfs  not  material  talked  of; 
I  shall  point  at  the  ^articnfair  matteis :  1st 
that  tbey  were  paid  mto  the  ezcheqaer,  Uiat 
they  hare  stated  in  the  information  we  paid 
them  iO)  it  most  be  allowed  a  payment. 

The  next  point,  whether  Mr.  Dunoombe  In 
hb  oircomstances,  mi|{ht  pay  in  exchequer 
biHs,  that  is  not  the  question,  thonffh  if  it  were, 
it  is  plain  by  the  act  he  might  do  it. 

The  f  nestion  is  this,  whcSber  Mr.  Duncombe 
who  paid  them  in,  paid  them  in  oc  li  as  if  tbey 
had  been  receiTed  in  the  excise  by  him,  and  if 
as  truly  indorsed  according  to  the  act,  with  the 
nan's  name  that  pays-  them  in,  and  the  day 
when  he  pays  them ;  they  are  positire  we  did 
do  so;  we  are  positiTe  to  the  contrary ;  we  de- 
Svered  Mr.  Peters  several  parcels,  one  parcel 
indorsed  with  the  men's  names  and  the  days 
when  paid,  these  we  told  him  we  receired  from 
the  excise.  This  makes  an  end  of  this  infor- 
mation, if  our  witnesses  prore  it :  we  observe 
that  by  his  own  evidence  it  was  impossible  it 
riionld  be  paid  in,  as  received  by  us  for  excise, 
for  the  act  ei^oins  the  indorsing  to  stop  the  in- 
terest, but  Peters  allowed  interest  for  these  bills, 
till  the  12th  of  May ;  Mr.  Duncombe  was  dis- 
chamd  the  nh  or  May,  BIr.  Burton  came  in 
bis  i3aoe.  and  told  Peters  who  knew  this,  that 
lie  should  alh>w  them  ac  si  to  the  isth,  when 
Mr,  DnBOombe  was  dischaiged  on  the  7th. 
Hiis  demonstrated  that  he  did  not  tell  Mr. 
Peters  ^at  he  received  all  those  bills  for  ex- 
cise; he  conld  not  tell  him  he  received  them 
that  day  for  excise ;  this  is  positive  proof  in 
the  matter. 

We  observe  further,  that  Peters  witnesses  ho 
look  the'bills  by  consent  and  delivered  them  to 
lus  man ;  he  did  not  ask  him  if  they  were- right, 
he  hath  a  memory  for  that,  but  thongh  he 
knows  Mr.«  Dunoombe's  servants,  be  cannot 
lemember  which  of  them  brought  the  bills  to 
him.  But  we  have  the  seprant  here  who  will 
refresh  his  memory,  when  Mr.  Doncombe's 
•ervant  brought  them  those  bills,  they  say  they 
had  not  seen  the  act  of  parliament,  and  that  the 
kuds  of  the  treasurf  had  given  no  directions  in 
it  We  shall  read  the  long's  proehimation  of 
the  esd  of  April  1697,  to  shew  that  if  we  Were 
Bsistaken,  we  were  led  into  it,  by  the  best 
exposition  of  the  act  of  parliament  that  conld 
he.  Then  the  proclamation  was  read  reciting 
all  the  danses  or  the  act 

8ir  B.  Shower  observed  upon  it,  that  nothing 
could  be  more  niain,  but  least  the  officers 
■hoold  mistake,  thougli  he  could  not  tell  how 
Peters  could.    It  says  we  do  hereby,  Sec,  en* 

ioiii and  tellers.     There  is  Mr.  Peters. 

l¥e  have  this  for  us,  what  can  be  plainer  P  It  is 
plain  by  this  first  witness,  there  is  no  fraud  in 
Mr.  Duncombe.  This  man  told  them  that  the 
bills  had  not  passed  the  excise ;  then,  says  he,  I 
cannot  receive  them,  but  be  cannot  tell  why.  It 
is  plainly  contrary  to  the  proclamation,  which 
myoioed  him  to  receive  them.  Peters  should 
have  seen  if  the  bills  bad  been  regularly  in- 
dorsed, he  took  them  upon  credit ;  and  here- 
upon it  if  ailcdgcd  against  as,  that  we  paid 


practice  of  others  may  give  some  Kghl  towards 
ttie  vindicating  or  oondemninr  him.  TiKMigh 
Mr.  Dunoombe  be  so  indicted,  there  is  not  eae 
foot  alledged  agaiMt  him  snflkieBt  to  kidace 
the  jury  to  believe  him  guiKy. 

The  information  is  not  for  his  poyinjg  theae 
bills  as  money,  or  if  it  were,  the  actio  afali 
answer  to  it  Had  Mr.  Duncombe  becis  Ib- 
dicted  for  that,  the  answer  navt  hav»  bcsB 
the  act  itaelf ;  and  sapposiiig  tbhi  foMhad  haca 
designed  to  Im doae  bdTore&e act, iteaold  not 
have  been  better  exenaedthaa  by  tfaie  act. 

The  exchequer  hills  wers  not  fobdy  in- 
dorsed, the  information  is  mistaken  in  that 
point;  there  is  no  other  iadossemeat  hal 
what  the  act  deoeribcs,  and  a  name  witbeat 
a  day  mentioned  ia  nothing  ;  it  ^iras  their  fanli 
thev  took  them  as  paid  imo  the  exdse^  Ihr  not 
lookiog  upon  the  9d  pared  ther  paid  then  ia 
aa  beu^trnly  mdorsed.  It  is  tne  esssft  absaH 
thing  in  the  earth,  that  we  should  cone  to  pay 
bills  that  had  pot  the  day  of  the  month  upon 
them  as  if  they  had  been  peid  into  the  cacene, 
as  if  we  bad  not  common  sense  to  see  that  the 
exchequer  cookl  not  be  hnposed  open  ia  that 


In  the  next  place,  it  would  not  have  been 
criminal  had  he  paid  them  eo.  If  a  peraon  had 
received  moncjr,  and  tojkl  theos  that  he  did  re- 
ceive nmney  mr  the  excise  bat  bilh^  ^lea  tbey 
had  proved  their  informalioa,  but  thay  aair  he 
paid  them  in  as  if  they  had  been  icositcd  for 


Your  own  witnesses  pat  it  wholty  npsa 
these  two.  If  yon  foil  in  proving  tbooe  two, 
then  we  must  leave  it  to  tne  cooeideratioa  of 
my  lord  and  the  jury,  whether  yon  have  proved 
your  information.  The  1st  witness  says,  Mr. 
Duncombe's  servant  disowned  it,  and  there- 
fofe  be  would  not  take  them,  the  other  ariincBs, 
hetakesthem;  sothatwhotiscrisniaalisdoDe 
by  the  witness,  he  commits  a  netoriooatiaad  to 
justify  himself,  and  makes  folsaindonemants  as 
if  we  had  done  it 

Mr.  Muadi^,  How  forthe  foot  cfaaiged  in 
thcinformation  is  criminal  haft  been  laxgely 
taken  notiee  of  .—It  ie  manifost  firan  D'Acosta^s 
evidence  that  he  wne  the  fiiet  person  that  ssade 
a  contract  aboot  exchequer  faifls ;  now  the 
lords  of  the  esoheqacr 
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wM  gooecsttbcy  would  htfe,  therefore  they 
mdnitt  oontnel  withHr.  jyAoosta,  allowing 
him  «  larfeesohaiife  aad  ditoonnt  uood  the 
balli. '  He  tries  among  the  brokere  now  he 
could pm tham  off,  and  atlas!  fiads  out  Mr. 
Dwicoaiibe  knowing  him  to  be  a  moniedman, 
and  at  D'Aoosta's  reqoest,  Bfr.  Doncomba  took 
some  of  those  bilk  at  9L  per  eent.  diaooont, 
which  ie  much  less  than  the  lords  of  the  trea- 
sury kad  discounted  lo  Mr.  D'Acosta,  this  is 
plainly  to  adfanoe  the  f alee  of  those  bills ; 
and  the  Aost  contract  Mr.  D'Acoata  made  with 
the  lords,  it  was  for  a  much  less  value,  so  that 
it  waslbr  the  particular  reputatioD,  that  Mr. 
Buncombe  gave  to  those  biHs  that  they  were  not 
more  undervalued.  Iti8idam,then,tnatbedid 
liot  diminish  the  credit  oi  the  exchequer  bills. 

In  the  neit  place,  it  is  as  ^ain  that  the  king 
was  not  defrauded  for  the  discount.  I  must 
pay  it,  says  your  own  witness.  The  interest 
must  be  allowed  to  the  time  they  were  brought 
in,  there  is  no  contKradiction,  no  deceit  there ;  so 
that  it  ia  manifost  that  as  the  foct  was  not  cri- 
minal, neither  was  it  done  for  any  such  pur^ 
pose  as  to  defraud  the  king. 

If  in  the  country  cottectors  and  iieeeiTers  had 
cash  in  their  hands  from  old  money  carried  into 
the  GOmrtry  mbts,  and  they  give  bills  in  Lon- 
don for  gold  or  new  milled  money,  yet  the  mer- 
chants pay  it  in  thoae  bills.  Consult  the  kin|f 's 
counsel,  they  will  Irii  yon  that  it  would  give 
credit  to  those  bills  for  the  exchequer  to  take 
them,  and  if  so  it  was  beyond  eontndietbn  an 
advanoemcDt  of  th«r  reptrtation  for  Mr.  Dnn- 
eomlie  to  buy  those  exchequer  bills* 

Mr.  £ym;  I  shall  jHit  your  kirdshtp  in 
snindof  acase  that  was  befinre  your  lonnhip 
in  the  Guildhall  of  London,  bat  I  do  not  offer 
it  as  the  ofeice  in  evidence.  Dyer  the  newi- 
wdterhad  an  information  preferred  against  1iim 
as  having  wrote  a  news-letter,  with  a  design  to 
casta  smr  upon  the  justice  of  the  Idoffdom, 
concerning  toe  prosecution  of  the  genUemen 
for  the  Lancashire  ptoti,  and  saying  mat  in  Mr. 
Standish's  hodse  there  was  so  many  arms 
fomd,  that  is  to  say,  so  many  birding  pieces,  so 
many  bunting  saddles,  &c.  but  there  was  no 
svcfa  things  firand :  though  this  would  have  been 
an  offence,  if  it  bad  been  charged  that  he  did 
it  with  a  design  to  scandsliae  the  justice  of  the 
Bation,  and  •  as  not  having  told  the  whole  truth, 
but  having  charged  it  upon  the  falsity  of  the 
informalHw,  he  was  acquitted. 

Ih.  C.  J.  .You  mistake  it;  it  was  upon  a  mis- 
take of  the  sessioli  of  ^aol  delivery  that  he  was 
'icqaitled;  themeaningof  the  indictment  was 
lor  ridicMttttg  the  Plots. 

Mr.  £^r«c  I  submit  it  to  your  lordship ; 
tiM  quesiioa  now  before  us  is,  if  there  hath 
keen  aay  firaud  or  deceit  committed  by  Mr. 
Dnnooaabe,  what  a  condition  would  many  peo- 
ple be  in  f  if  all  that  owed  the  kin^  money, 
shouki  have  informations  brought  against  them 
here  in  Ike  court  of  King's-fench,  that  they 
have  not  paid  the  king^s  money  in  specie  but 
kills,  with  a  desivn  to  lessen  the  credit  of  the 
or  to  orfravd  kin  m^jcfty. 


X.  C.  J.  The  question  is,  whether  the  king's  * 
receiver  having  actually  iu  his  bands  the  king'a  . 
money,  whether  he  can  detain  their  money  ta 
his  own  use,  and  pay  the  king  in  exchequer 
bilb,  and  if  those  receivers  be  robbed,  whether 
the  king  must  actually  answer  it  If  *a  bailiff 
receives  his  master's  rent  in  the  country,  aad 
keeps  the  money  in  his  hand  till  he  can  con- 
veniently pay  it,  if  he  be  robbed  in  the  mesa 
time  he  shail  be  allowed  it  upon  his  account  ^ 
bnt  if  he  put  the  money  into  another  man's 
hand,  and  that  man  be  robbed  of  it,  he  roigfbt 
be  accountable  for  it ;,  so  that  I  do  not  see  the 
law  allows  the  king's  officer  to  convert  the 
king's  money  to  his  own  use. 

Then  the  199th  page  of  the  Act  was  read. 

Mr.  Brown.  Mr.  Peters  tells  it,  he  chargea 
himself  with  so  much  money ;  ft  b  Impossiole 
the  king  should  be  deceived,  for  Mr.  Peter* ' 
discharges  Mr.  Duacombe  of  so  much  monejf 
paid. 

Mr,  Attorney,  I^t  them  go  on  regularly  i 
sometimes  they  go  on  with  law  and  then  with 
matter  of  fact ;  let  them  go  on  with  their  evi- 
dence first. 

Mr.  Brown.  This  we  prove,  that  Mr.  Peten 
was  teller ;  then  that  he  received  those  exche-  . 
quer  bills  from  us ;  that  he  owns  the  receipt 
of  them,  and  those  bills  so  received  are  thrown 
down  into  the  talley-office,  and  a  talley  ii 
struck  from  them,  whereupon  Mr.  Duncombe 
hath  bis  quietut ;  for  that  the  mistake  is  ia 
Mr.  Peters,  and  not  in  Mr.  Duncombe,  for 
Peters  ought  not  to  have  taken  them  if  they  ' 
ought  not  to  have  been  taken,  but  it  is  plain  h« 
chaiges  himself  with  the  money  actually  re- 
ceive, so  if  the  kiuff-  was  no  sufferer  by  this 
transactKHi,  we shairshow  that  Mr.  Duncombe 
was  very  foir,.  and  if  they  had  not  been  wilful 
in  the  thing,  they  might  have  distinguished  be* 
twixt  those  that  were  regularly  indorsed  aa 
coming  through  the  excise  and  those  that  were 
not. 

Then  the  180th  page  abdot  theCapitilion  Act 
was  read,  afterwards  the  9od  paragraph. 

Sir  B.  Shower  observes,  that  the  Ist  act  vnot^ 
only  allows  them  to  pay  exchequer  bills  in  for 
the  aids,  bnt  allows  tne  payment  of  them  foom 
those  who  have  the  receipt,  the  receivera  have  • 
the  liberty  of  paying  it.  Read  the  next  clause^ 
we  shall  shew  your  lordship  that  the  king  de» 
sires  those  biHs  rather  than  money.  . 

Then  the  Clause  vraa  read. 

tSir  T.  Powii.  Your  lordship  sees  that  npoft  ■ 
the  fifst  act  adppted  to  pay  the  aids,  money  was 
scarce  in  the  country,  and  therefore  it  makes 
those  bills  not  only  payable  by  those  that  re- 
ceive the  revenue,  but  a  breach  of  their  trust  if 
they  did  not  exchange  these  bilb  for  money, 
so  that  if  [  had  exchequer  bills,  I  go  prssentij 
to  these  men  the  receivers  ;  and  say,  take  you 
the.  bills  and  give  me  money  for  them,  and 
they  are.  obligS  to  it  to  give  credit  to  the  hills, 
and  t9  stop  the  i^tmst  clue  upon  them  jron  th% 
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kfaf.  IfflieliHIibeirttWoiiiflitlD^ilMtke 
ivMif er  kept  the  money  umI  th«  Ullft  fMid  fn^^ 
teMtl,  so  tiktt  it  10  better  fbr  the  kiog  to  iMve 
the  Mile  then  tiie  nooey • 

L,  C«  /.  Bnt  nmpoee  exchetfom  bilk  eone 
to  the  tfeoBTer,  and  the  reoeiTer  boys  these 


hiMs,  dofli  he4o  well  in  tbatf 

Sir  r.  Fimii.  Yes,  he  derrands  net  the  king, 
Ar  if  Mr.  Donoonbe  bad  broaght  his  money 
to  WwHiniiislw-'hall,  1  or  any  man  might  have 
■Hfyed  him  and  demanded  money  Ibr  exche- 
qier  Mils,  and  it  woald  baire  been  a  fiwU  in 
him  not  to  iMfe  given  me  money  for  them. 

Mr.  Aiim%ejf.  The  extent  of  the  Aet  isno 
fbrther  than  to  money  paid  on  the  duty  ohaiged 
that  sflsrinn.  Head  the  ekose,  page  13$.^ 
«<  And  be  it  fnrther  enacted,"  Sec. 

1%en  was  raodtbe  9d  act,  page  384.-^*  And 
whereas  by  an  act»'^  dec. 

iir  B,  9hmtf,  Thiidaaseiipbin,  itonghl 
to  hare  been  paid  into  the  exchequer  witboot 
osaiig  iaiie  any  other  aid,  and  he  shall  be  al- 
itfwnd  MIeMM  till  it  be  paid  into  the  exdiemicr, 
solkatiili payable ioto  tim  eaeheqoer  without 
coming  into  any  branch  of  the  revenue. 

Hea  the  next  ciaose  was  rsad.— <<  It  is 


hereby  enaoted^''  &c. 

nen  pa^e  388.— <*  Provid(rd  always,"  te. 

Then  page  S9S.— "  Provided,  nevertheless," 
jlcc 

Then  page  593. 

Then  tbe  Proclamation  of  93d  Anril,  1697, 
which  sir  B.  Shower  observeil  was  before  tlie 
12th  of  Mav^  the  time  wlien  Mr.  Dnnoomhe  is 
accused  of  Laving  ddrauded  the  king,  and  tliat 
Mr.  Peters  was  eiyofaicdby  thai  proclamation 

Mr.  JferrAey.  Snbseqnent  to  this,  tbcK  ia  a 
eiimMi  in  another  ad  uready  read.— -—Then 
the  PHidaraatioo  of  inly  30th,  1697,  was  read. 
•^--mWo  don'tmsMC  upon  these  things  to  jostiiy 
the  fact,  bat  to  shew  that  this  was  tbe  general 
metieeef  all  perasBS  whatever  to  take  these 

Cal.Mr.  Cosk»  Mr.  Sheldmdc,  and  sir  John 
Bosh. 

Sb  T.  Pbww.  We  sbal!  now  prove  that  diere 
weiw  biiln  Anwo  by  many  m  the  eountry. 
Mr.SheldNHdc^pray^nc^uaintmY  lordand  tlie 

a\  whiSiui  when  ntoeivers  m  tbe  ooantnr 
the  oroduct  of  eid<  money  reeeined,  paU 
bask  to  them  in  asilled  asoney,  whether  wnen . 
tliey  draw  bills  upon  mercliants  in  London  fbr 
aO'mmsh  milM  money  of  the  king's  in  their 
hands^did  thcgrdiaw  these  biUsexpremly  to  be 
piidifai  milteir  money  and*  gold,  and  wbedier 
Mfsy  eauo-  witbr  etcheqner  bills,  if  yon  took 
thoiobille  oraade  them  pay  money  f 

Vbt.aMdrmdti  Ifl  Msy;  169r,  1  had  appU- 
cotormadeio  me;  ha¥lilg  tbe  caM  of  the  bUls 
ofeSchmq^  Merehaiiss'cnmetomonndiBged 
aseifo  takreqehenerKUfr indischmgeof  the 
hiihi  drawn  npentMUi  npoit  whieh^  1*  went'  to 


excise,  and  ne^nanlMl  him  with  n  I  holsldmo 
therewsoanow  eashler  a  Q0mingin,aad  h»#Ba 
a  going  ooi,  awi  cnererare  ora^  me  pw  mem  on 
fora£y  or  two,  telliag  them  that  Iwastopo- 
ccife  difsctiens  from  me  nen^  esshisr,  and  that 
we  coqM  net  leosive  bills  yet, 
of  the  neeoants  of  tOO,OOfM.  or  tbereabonta^ 


to  bo  made  no  ondtraaderred  betwixt  Mr.  Dmi« 
oombeand  Mr.  Bmtsn.  On  the  iftb  of  Mar, 
abont  11  o^deek,  Mr.  Donoembe  eamo  to  too 
office,  the  transfer  was  BBnde,andali  the  biHs 
and  notes  examined  by  Mr.  Bvrsoo  and  liis 
brother,  and  assBOnastbey  werosatafiedthera 
were  bills  to  answer  the  sums,  Mr.  Bnrtoo  ~ 
cbaiged  Mr.  Daoeoashe. 

Sir  2*.  Powii.   Had  yoo  ever  any 
aboot  taking excbeqner  iHllsf 

Skeidrael  Mr.  Bnrton  toU  me  that  the  ex- 
oheqner  bills  being  newly  issued,  it  wasncdea* 
saryto  crsdit  them  as  mnoh  as  wo  eooU  ;  tbo 
same  directieus  were  given  to  the  bitt-men, 
and  I  told  them  itwna  proper  they  shoddn^ 
tend  the  new  cashier  for  nis  orders. 

Sirr.Powtt.  What  money  did  yo«  raoeivo 
in  exchequer  bills  f 

Sheidraek.  Prom  the  7th  of  May  to  the  «d 
of  Oeloberwe  reoeived  excheyiei  hOIsm  all 
payments,  making  t4f  ,391/.  9s.  tid.  many  of 
them  biHs  made  payable  in  gold  and  milled  mo^ 
ney,  the  vahie  received  fimntheoolleetDra,  ex-* 
preming  whence  they  paid  them ;  there  are 
two  or  three  that  enter  tnem  before  they  oomo 
to  roe,  that  can  witnem  the  mme  thing.     ■ 

Sir  T.  Pomii,  How  much  did  yon  reeeive  in 
gold  money  dnrtng  the  time  ? 

Skeldrmek,  Between  7th  May,  1897,  and  the 
39d  of  October  that  we  wereoideiwd  to  tyosno 
more  excbeaaer  bills,  we  took  S9,977/.  lis. 
IIM  in  gold  and  milled  money. 

Sir  r.  Towis.  Was  this  all  known  to  ^ 


SheldMck.  I  gave  them  an  aoooont  of  it  all 
under  my  own  hand,  and  paitioaarly  the  dnyo 
wiion  the  sums  were  reeeivod,  so  nraoh  in  ex- 
cheoner  bills  and  so  mneh  in  miiM  money. 

Sir  T.  FmU.  Did  they  over  nmreve 
for  it? 

SkeUrmck,  No,  Mr.  Doncombe  met  mo 
after,  and  asked  me  how  1  Kked  Mr.  Burton* 
our  new  cashier ;  1  answered  him  i  took  him 
to  be  a  very  honest  gentleman.  Then  he  asfcoA 
me  what  I  did  about  exobeeoer  billsP  I  aft* 
swered,  that  Mr.  Burton  ordersd  me  to  tnbs 
them  in  all  osyments.  Betwixt  the  7th  of  May 
and  the  19tn,  we  recemd  4fi00L  in  oxcheque^ 
biHs,  open  several  bills  of  exchange  drawn  frooa 
the  country  by  several  rsoeivers,  some  of  Aena 
payable  at  90  and  30  days  aAer  dat&  From 
the  sad  of  May,  we  had  bills  in  hand  for 
100,000/.  most  of  them  according  to  the  sansw 
time,  at  t8  or  30  days  afler  date,  or  sight,  oo 
that  it  was  40  days  befbre  they  becane  dooy 
and  were  not  usoaHy  psM  in  three  weeks  aAar^ 
and  then  paid  in  exshequer  bills  and  the  din* 
count  of  7(  per  centi 

SirT.  iVwiiL  It  wns  better  te  the  lOoneyt^ 
bointhooeiMligrian^lbrthO'kkigtohqiro  ~ 
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Ulty  for  whn  they  came  in  th«  intereatiseaKd 
iuapiB%  OD  in  the  ocuantr y,  sq  lliat  th^  did  ijt 
in  coDsideratioti  of  ibe  king's .  ioteml. — Mr. 
Sheldrack,  whsxk  yoo  had  biUt  drawn  at  SO  days 
ii^bt,  woald  thay  ,bave.paid  them  aooaerlf  you 
bad  taken,  it  in  exchconer  hiJQs  ? 

SKeldrack.  No. 

8ir  r.  Powif.  How  do  you  kliaw  that? 

SAeldrack.  I  am  chargied  with  all  InUs,  and 
have  given  out  bills  several  times,  and  the  king 
being  to  pay  ^d,  per  cent  per  day,  it  looked  like 
a  great  abuse,  and  they  ought  to  hare  giTen 
general  directions  to  their  collectors  lo  pay  it  at 
six  days  sight,  upon  which  sir  John  Foach  and 
others  ordered  ns  to  alter  the  method  of  it  ac- 
cording to  the  trade  of  the  country,  and  ordered 
me,  if  hills  were  not  paid  in  twelve  days  after 
they  became  due,  to  return  them  to  the  col- 
Ipotors  they  came  from. 

Oae  of  i&e  King*g  CounstL  Mr.  Sheldrack, 
you  did  take  exchequer  bills  from  the  mer- 
chants instead  of  these  bills,  did  you  ever  know 
any  money  brought  up  to  town  by  the  receivers, 
and  exchequer  bills'brought  into  the  revenue 
instead  Af  money  ? 

Sheldrack,  I  know  nothing  of  that. 

Sir  T.  PoioU.  Those  merchants  that  accepted 
bills  in  milled  money  and  gold,  if  you  had 
called  upon  them,  they  were  oot  able  to  pay  it 
in  money  at  the  end  of  the  time  if  you  wouM 
oot  have  taken  bills  from  themf 

Sheldrack,  I  lost  twenty  of  the  best  mer- 
chants, that  paid  800,000/. ;  Mr.  W«lker  and 
company,  Samuel  Trowel,  Josiah  Bilyard,  Seo. 
because  I  would  not  take  any  more  exchequer 
hills. 

Sir  T,  Powii,  Did  yoo  use  to  exchange  ex- 
eheqoer  bills  brought  to  ypu  f-^-SheldracSc.  No. 

L.  C.  /•  Yon  make  nauoh  of  this,  becanse 
bills  expressing  to  be  paid  in  gold  and  money 
were  paid  in  exchequer  btUs,  was  it  therefore  a 
good  payment? 

Sic  B.  Shower,  These  collectors  carried  in 
old  money  to  the  mints ;  they  had  it  reooined, 
and  instead  of  sending  it  up  they  get  good  billa 
for  it  payable  in  money  or  gold,  and  yet  mer- 
chanta  paid  it  into  the  excise  in  exchtequer  bflls ; 
this  shews  that  it  was  the  public  practice. 

X.  C.  /.  But  yoo  seem  still  to  infer  that  it 
was  a  good  and  lawful  payment,  and  would  im- 
pose so  upon  the  coml,  but  we  tell  you  it  was 
oot  80,  there  was  no  necessity  of  taking  it  so, 
the  merchants  were  obligea  to  pay  them  in 
milled  money  or  guineas,  hot  this  that  yoo  talk' 
of  is  done  by  consent,  whereas  you  alledg^  that 
it  was  good  in  law. 

Another  of  the  KingU  CemmeL — ^He  consnlt- 
ed  his  mercnanlB  about  it ;  he  thoaght  it  wss 
best  to  give  credit  to  those  bills,  but  they  did 
not  say  that  it  was  to  be  done  by  law. 

Mr.  Mantagui,  Mr.  Sheldrack,  when  the 
collectors  paid  money  In  the  country  bad  they 
not  the  benefit  of  discount  in  it  P 

Sheldrack,  No  doubt  of  it;  the  colleotora  one 
half,  and  the  merchant  one  half. 

Sir  B.  Shower,  We  say  it  was  so  far  from 
being  a.cbcal  that  it  wit  adfaotagoaui  to  the 
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king;  wodonot  urgeitthatit  wasasoodpay^ 
ment,  but  that  it.  was  the  opinion  of  those  that 
were  truated  with  the  king's  revenue  to  mako 
their  bills  current. 

X.  C.  J.  Tbey  had  antborft^io  do  so. 

Sir  B.  Shower.  They  had  no  mora  than  tho 
law  gave  them. 

Sir  T,  Powii,  All  that  we  use  it  for  ia  this  ^ 
we  are  charged  with  fraud  and  a  dodgn  to  de- 
ceive the  king,  whereas  it  appears  that  thoao 
officers  intrusted  yrith  the  revenue  thought  it  ao 
far  from  beinff  so,  that  when  they  aaw  billa  to 
be  paid  in  milled  money  or  gold,  they  looked 
upon  it  to  be  no  deceit,  hut  alldwed  it. 

Sir  B.  Shower,  Mr.  Duncombe  did  oot  do  il 
till  Mr.  Burton  did  it 

Another  cfthe  DefendanV$  Coumel.  Did  th* 
price  of  exchequer  bills  rise  or  fall  after  yoO 
were  forbid  taking  them? 

Sheldi-ack,  They  fell. 

Q,    Had  yoo  any  directions  from  any  body 
else  but  Mr.  Burton  about  them  ? 
'    Sheldrack^  No. 

Cl.  Had  yoo  any  directions  to  indict  any 
body  for  it  ?-.5A«Wrflcft.  No. 

Q,  To  sir  John  Foacb.  What  application 
was  there  nMde  to  you  and  the  other  commis- 
sioners of  the  excise  about  these  exchequer  billsf 

Sir  JiAn  Foach,  Mr.  Burton,  in  two  daya 
after  his  entry  upon  his  ofiice,  came  and  ac- 
quainted us  tnat  there  were  a  great  many  biUa, 
aa  Mr.  Sheldrack  says,  and  the  merchants 
would  not^y  them  but  in  exchequer  bills,  upom 
which  we  debated  it  amongst  ourselves  aod 
consulted  the  act ;  and  upon  the  claute,  p.  384, 
some  were  of  opinion  that  the  parliament  had 
made  cxcbeqoer  bills  silver  and  gold;  upon 
which  we  represented  it  the  Tuesday  morning 
following  to  the  lords  of  the  treasury,  and  dis- 
conrsed  with  them  an  boor  or  two  upon  it. 
The  lords  debated  it,  "«hether  the  law  was  aa 
or  not,  and  at  bst  d<  'id  that  Mr.  Attorney 
and  Mr.  Solicitor  sho**  attend  on  the  Than^ 
day  following,  when  .ar.  Barton  and  Mr.  Knot 
waited  to  know  their  opinievi,  and  thev  told-me 
the  lords  had  given  directions  to  take  them  ; 
after  which,  tbey  were  taken  to  a  great  many 
thousand  pounds  without  any  contradiction.   • 

Q.  How  did  yoo  know  the  lords  of  the  trea- 
sury ordered  it  to  ? 

A,  We  gave  credit  to  Mr.  Barton,  wlio  told 
oaso. 

Sir  T.  Powii.  Had  yoa  any  directions  ftom 
the  treasury  to  the  contrary  ? 

A,   Not  till  October  folk)wing. 

Q.   Did  you  attend  the  lord^  often  f 

A,  We  attended  them  every  week;  they 
knew  that  such  payments  were  made. 

Q,   When  was  it  that  you  first  attended  them 

about  it? 

A,  It  was  betwixt  the  7th  and  Itth  of  May, 
a  day  or  two  at\er  Mr.  Burton  came  in. 

Sir  T,  Powii,  The  lords  of  the  treasury  gave 
power  to  issue  oot  those  biHs  in  sudh  a  method 
as  they  thought  proper,  but  could  not  vary  it 
from  the  act  of  parliament,  so  that  there  was 
DothiDg  to  mafcit  it  crimioal  biittba  opinion  of 
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SrT.  iVvu.  No.  we  do  not  nyco;  bat 
the  rary  mmt  oot  think  tlwt  we  mabtd  fiwda- 
kiitly  io  tlM  mmtter. 

Jmpikereftke  DrfemdneiCmumi.  ftwM 
ihe  geaenJ  opieioo  at  thet  tnae»  — d  i  oeittiitly 
perasid,  the  lonb  of  the  ttcesory  approted  it 

hefiwe  the  hNdi  of  the 


ft  to 


Mr.  Cooper.    8ir  John  PoeA 
coMideraluNi  WM  it  thoi  thooe  btHo 
lowed  to  pea;  too 
aoMO  of  Btaae  w  b y 
helokco? 

A,  Some  were  of  opinioa  we 
lew  reorife  thetn,  othen  thought  it 
give  iheoi  credit. 

Q.   Yoo  Mid  there  were      _     

reliioed  Co  poy  money,  bot  only  in  exdMqncr 

J.  Mr.  Borton  told  vs  he 
hyhi^officeiB. 

0.  That  waa  then  one  fenaon  why  they 


A,  The  kmls  of  the  treaaory  pcnnitted  oa 
le  reoerre  ihem  till  October  fidlowiag,  thst  we 
were  prohibited. 

Q.  Waa  there  no  aotiee  taken  that  yen  hnd 
reoeifcd  them  ao,  by  thoae  that  prohibited  yen  f 

A.  Never  that  I  heard  of. 

Sr  B.  Slower.  It  waa  reckoned  good  poT- 
ancnt  in  evciy  body  bat  Mr.  Dnncoudbe.  Call 
Mr.  Ffichy  Blr.  Stotton,  Mr.  Dawtree,  and  Mr. 
Milner. 

Q.  Mr.  Milner,  what  do  too  know  of  the 
payment  of  eiche^ner  biHa^  ftr  biBB  drawn  in 
miled  money  and  gnmcaaf 

A.  I  bad  all  from  one  Fetit  in  1897,  and  he 
loldmeif  I  wouM  I  ni%ht  pay  tboaebillim 
excheqoer  notca,  which  aecoidiagly  I  did  lor 
what  billa  1  had  drawn  aponnmto  be  paid  m 
new  money. 

O.  Bid  they  iBMt  open  it  Aat  yen  aheold 
doao? 

X  They  caoM  to  me  and  toU  me  I  might 
doao.       " 

X.CJ.  They  were  km  friends ;  aoppoae  a 
man  be  boaod  to  poy  worth  in  gaincaa  and 
aflver,  will  paying  it  m  nehe^ocr  bills  be  a 
good  paymcot,  or  a  role  lor  otiters? 

Sir  B,  Sktmeer.  No,  we  do  not  my  that  this 
k  to  be  oar  role,  bat  we  my  that  thoae  that 
oonmnted  to  takeeicfacqaer  tols  in  hen  of  gold 
and  moD^,  designed  the  poblic  benefit 

X.  C.  X  Had  Mr.  Doooombe  the  samede- 


Sr  Tko.  FamU,  We  are  not  now  upon  what 

they  thonght  law,  bat  proving  that  tberdii  not 
thiak  it  a  ftaad. 

JL  C.  J,  Yea arein  the  riglit  now. 

Sir  Tk0.  Pomk.  Mr.  Filch,  what  naariier  of 
euhcqacr  bilk  were  thoraaelaally  raodved  at 
the  eEcke  officer 

A.  I  waa  empbyed  b*'  Mr.  DonconAe 
■er  biUa;  Micve  came  a  ooosi- 
of  theaa,  there  was  to  be  the 
of  the  person  or  hk  servant,  and  the  date 
theae  that  were  paid,  and  aceordingiy 
there  were  bilk  thus  rcgidarly  indorsed  for 
1,300  and  oddpoaada. 

<2.  John  Cook,  do  yoa  knew  any  thing  of 
ihe  paynmnt  of  the  aaoK  hOk  into  the  ex- 
chequer from  Mr.  Onncombe  to  Mr.  PMcti  ? 

J.  Cook.  On  the  19th  of  May,  1697,  Mr. 
DuBCombe  received  exchci|ner  bilk  from  Mr. 
D'Aceata,  and  goingto  the ezcfaeooer to pev 
them  to  Mr.  Peters,  told  him  be  had  ti^ 
paroek  of  bilk,  one  of  them  that  had  passed 
the  revenue  and  the  other  not:  one  parcel  of 
1,900  odd  ponnds  that  came  Irom  the  euise 
sAce  waa  iadorsed,  and  the  other  parod  fimn 
D'Acostt  came  not  throng  the  excise  office. 

L,  C.  J.  Did  yoa  hear  Mr.  Duncombe  my 
so  dkfeinGUy  ?^J.  Yea,  my  kird. 

Ome  if  ih€  DrfemdmU's  OmmmL  They 
were  divkled  into  paroek ;  the  fret  apeaks  it. 

L,C.J.  Were  the  bOkddivcredfy  yon,  et 
by  Mr.  Doneombe  P 

Coo4.  I  earned  than,  bat  myasastcr 
vered  them  with  hk  own  hand,  and  toM 
the  djflermee  betwiat  them. 

Mr.  iltloraey.  CaU  Mr.  Feten.  Mr.  FMera, 
aatoMr.Cpok? 

ii.  I  knew  nothing  of  bim  or  of  his  rdation  to 
Mr.  Duncombe ;  Iknewnot  if  I  saw  him  that 
day  or  not,  but  am  poaitive  Mr.  Duncombe  did 

not  deliver  me  the  bilk  ;  k  waa  either  Stent  flv 
Rooney. 

Q.  AreyoapoaitivetiiatCookwaanotthcrc*, 
when  Tou  rroeivcd  the  bilk  ? 

A.  1  cannot  be  poaitive  that  Cook  waa  not 
there,  bot  I  am  positive  that  Mr.  Dimoomha 
waa  ttotthcre  when  the  bdk  were  delivered. 

Q.  When  waa  it  yen  mw  Cookfirat? 

A.  I  mw  him  a  day  or  two  after,  bot  knew 
him  net  to  be  hk  aervant,  and  some  time  after 
1  had  charged  myself  with  the  maney,  1  saw 
Mr.  Doneombe  eoosein  at  the  wibkct  gam  of 


Q.  Wm  Mr.  Duncombe  there  when  the  bilk 
mbreimhtr— ^.No. 
Q.  Cook  swean  he  was  there,  and  |iddyo« 
the  difisrence  bstwizi  the  biDs  expressly  ? 
^  1  do  not  know  that  1  mw  him  ai  th^ 


Sir  B.  SkoKtr.  Certainly  he  had,  lor 
«ldig«d  Mr.  D'Acosta,  vrbo  mwht  othcrwke 

have  gone  to  the  broken  with  hiabUk,  and  then 
they  woaU  hate  been- 10  or  14  per  cent  dis- 
count 

L.  C.  /.  It  k  impoaing  upon  the  court  to 
aay»  bacanae  aoom  did  U  tha&thoRftin  km 
mmL 


I 

I 


Sen.  Darnrf.  Wm  there  any  thkg  said  tin* 

thebilkbehadfromD*AcQatoh^oot  passed 
tfaeexdaef— XNo.  *^^ 

Mr.  Atitrmew.  Did  he  name  D' 
time? 
A.  No,  upon  theonth  I  havetaken. 
H  Did  wmkdknpon  the  bilk? 
A.  Ikoked  upon  ana  |aroal»  andthey 


I 
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SA0»er.  Mr.  Peten,  belbink  younelf, 
did  not  you  at  first  scruple  the  taking  tbose 
bills  as  not  coming  through  the  excise  ? 

A,  No,  I  did  not. 
•  Q.  But  you  swore  it  you  shall  hate  it  by 
and  by. 

Mr.  Attorney.  It  was  Mr.  Fern  that  said, 
when  those  bills  were  brought  to  hioi,  he  refused 
them,  because  they  had  not  passed  through  the 
excise,  and  therefdie  it  is  the  more  likely  they 
ypfoM  conceal  that  objection  from  tho  other 
officer. 

Mr.  Peters.  I  knew  nothing  of  D'Acosta,  till 
I  saw  him  in  the  declaration. 

Q.  Did  Mr.  Dunoombe  bring  you  no  parcels 
of  bills  that  day  P 

A,  I  saw  him  not  till  1  saw  him  come 
through  the  wicket  gate. 

Sir  JB.  Shower.  You  saw  him  so  near  as  the 
ball  gate,  what  did  you  say  to  him  ? 

A,  I  said  to  him,  Mr.  Dnncombe,  I  have 
diarged  your  naoney. 

Another  of  the  befendanVt  CounuL  Were 
the  bills  in  3  narcels  f— il.  Yes. 

Q.  This  helps  to  clear  the  matter,  that  there 
was  no  fraud  in  it ;  shew  him  one  of  the  bills, 
is  that  yow  name  P 
A.  Mo,  there  is  no  name  of  mine  hers. . 
8ir  T,  Powis,  Did  the  king  lose  any  mo- 
ney by  this? 
A.  No,  not  one  farthing. 
Q.  Had  not  Mr.  Duncombe  a  demand  upon 
the  loan  at  your  office,  of  5,000/.  payable  be^ 
fivre  that  day,  and  there  was  not  money  in  cash 
to  answer  him  P—il.  It  was  not  paid. 

Q.  Mr.  Stent,  did  you  carry  any  bills  to  the 
•zchcquer  from  Mr.  Duncombe  P 
A.  No,  I  ne?er  did. 
Q.  Mr.  Romney,  did  you  ? 
A.  No,  I  neref  did. 

Q.  Mr,  Stent,  what  was  it  you  carried  then  f 
A.  On  the  8t1i  of  May  my  master  gave  me 
a  note  to  strike  a  tally,  l  came  to  Mr.  Peters, 
and  desired  him  to  take  three  orders  .on  Mr. 
Palms,  and  told  Birr  Peters,  here  is  my  note, 
and  tbr^w  it  down.  Mr.  Peters  told  me  I  must 
flo  to  Mr.  Fern,  it  was  to  be  paid  in  his  office, 
wr  I  haye  no  money,  says  he,  before  Mr.  Fern, 
to  take  them,  and  1  will  take  them  up  again  by 
and  bjr.  Accordingly  I  went  to  Mr.  Fern,  and 
told  him  1  had  three  orders  of  comt  on  Mr. 
PaTms,  and  that  Mr.  Peters  desired  him  to  take 
them  again,  but  Mr;  Fern  refused  to  do  it,  upon 
which  I  went  to  Mr.  Peters  and  told  him  so, 
then  he  went  himself  to  Mr.  Fern,  bat  be  still 
refused.  Then  Mr.  Peters  said  to  me,  come,  I 
win  not  l>ex)bliged  to  him,  then  he  took  the  note 
and  struck  a  tally,  which  1  brought  on  the  8tb 
of  May  to  Mr.  Brown  at  the  excise  office,  and 
then  I  went  to  Teddington  to  mv  master's 
house,  and  was  there  on  the  12th  of  May. 

Mr.  Fern.  Did  Mr.  Stieot  bring  you  any  ex- 
chequer bills  P 
A.    He  shewed  me  no  exchequer  bills. 
Sir  r.  Powit.  We  say  that  the  payment  bv 
Mr.  Duncombe  was  alegal  payment,  and  though 
ihait  payment  by  nMrcbanto  was  not  because  of 


their  nndertaldng  to  pay  it  saecial|y  in  gold 
or  milled  moner,  yet  that  vdl  be  djuse  to  os 
by  and  by ;  but  Mr.  Duncombe's  was  as  legal  as 
it  there  bad  been  an  act  of  parliament  that  such 
a  proportion  of  lead  so  and  so  stamped  should 
go  for  money  of  such  a  ralue  in  all  payments : 
this  at  that  time  was  as  good  to  the  king  as 
gold  and  silver  if  made  so  by  law.     If  a  re- 
ceiver in  the  oountify  had  met  a  man  with  such 
a  parcel  of  stamped  lead  money,  and  had  said 
to  him,  I  do  not  like  this  money,  I  will  give  you 
this  for  the  king,  and  the  receiver  had  accord- 
ingly taken  it  and  given  him  other  money  for 
it,  this  would  have  been  no  abuse  to  the  king ; 
or  suppose  I  have  so  many  guineas,  the  king 
takes  them  at  29j.  and  if  1  say  to  a  receiver, 
if  you  will  take  them  at  29«.  1  will  allow  you 
so  much,  thus  he  makes  a  profit  of  them,  bat 
does  no  wrong  to  the  kinsp  at  all.   It  is  the  king^s . 
interest  that  all'the  exchequer  bills  should  be 
brought  in  and  sunk,  for  so  they  must  do  accvr^d* 
ing  to  the  act,  so  the  act  says  when  they 
come  in  on  a  proper  food,  then  that  is  the  kin^s 
wish,  he  is  not  wronged  by  having  them  paid  m, 
if  they  be  paid  in  on  a  fund  they  stop  the  inte^ 
rest,  if  on  a  right  fund  they  are  sunk  and  never 
go  out  to  pay  interest  again.    If  peoi^e  who 
Save  these  bUls,  stay  a  week  beft>re  tney  call 
for  their  money  though  due  whed  they  re- 
ceive those  bills,  it  is  a  great  deal  for  the  ktn^ 
to  pay  so  much  interest  every  day,  so  that  it  le 
better  for  bis  roi^esty  to  have  them  all  paid  into 
the  hands  of  his  officers,  and  if  they  keep  them 
two  or  three  days  in  their  hands  there  Is  • 
profit  to  the  party,  but  no  manner  of  deceit 
to  the  king.    We  therefore  stand  upon  it  that 
it  was  a  legal  payment  aooonling  to  the  act 
and  proclamation.    The  opinion  of  the  offi* 
cars  of  the  king's  revenae  shews  that  it  ia 
no  decettfol  payment.    Will  they  let  a  man 
that  hath  the  kmg's  money  in  his  hand  pay  in 
exchequer  bills?  ^es,  because  there  is  no  deceit 
upon  tlie  king  fi>r  so  doing,  the  king  is  no  loser 
by  it.    All  those  roerchante  that  paid  exche- 
quer bills  instead  of  guineas  and  milled  money 
may  have  informations  against  them,  and  every 
one  of  the  commissioners  of  excise  may  have 
informations  against  them  of  the  like  nature,  for 
the  thing  is  the  same.    He  took  not  those  bills 
whilst  he  was  in  the  office,  for  those  be  took  then 
were  regularly  indorsed,  all  those  complained 
of  were  taken  on  the  12th  day  from  D*Acosta» 
and  why  might  not  he  toke  them  P  If  any  man 
had  owed  money  to  the  king,  he  might  go  by 
law  and  ask  those  that  bad  exchequer  bills  to  let 
him.  have  them  to  pay  to  the  king  for  renewing 
a  lease  or  any  other  debt,  he  brin^ibem  to  the 
exchequer  and  they  take  from  him,  the  king 
has  his  own  to  a  farthing,  and  the  receiver 
charges  himsdf  with  the  money. 

Sir  B.  Shower,  We  put  it  upon  them  to  dis- 
tingpisb  it  from  a  collector  of  the  excise  who 
baSi  milled  money  of  the  king's  in  his  hand,  and 
let  them  shew  one  word  in  any  one  act  of  par- 
liament that  orders  exchequer  bills  to  be  paid 
in  upon  any  branch  of  the  revenae  before  tney 
be  paid  iftto  the  exchequer.   Itis  iaany  pay* 
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ipcnt  wbaterer,  and  the  leHen  are  H  reMveit, 
We  submit  it  to  the  jury  if  we  have  noteatiBfied 
tkeir  iDformatioii  bj  Mr.  Cook,  and  oontradided 
Vetera  by  two  other  witneaaefi  aod  as  two  other 
endenoe  swear  they  were  not  with  him  that 
daVt  they  f  erify  Cook  aod  falsify  Mr.  Petera. 

Mr.  Fetcn.  It  was  to  the  best  of  my  opiuioD 
Rmnnev  that  brought  me  the  bills,  but  coming 
down  that  same  day  or  soon  after,  we  talked 
with  Stent  about  the  matter,  and  ha  said  it  was 
lie  aod  not  Rumney. 

Mr.  Sunt.  I  told  you  that  1  was  with  you 
■bout  three  orders  of  court,  and  not  about  ex- 
chequer bills. 

Mr.  Attorntff.  The  information  against  Mr. 
Duncombe  is,  &c.    We  hare  proved  that  he 
was  cashier  of  the  excise,  that  he  reeaved 
90,000/.  in  milled  m6ney ,  that  he  was  ordered 
by  the  commissioners  of  the  excise  to    pay 
tO,000/.  &c.  that  he  paid  7,000  odd  pounda  of 
it  in  exchequer   bills  bought  by  Inm   from 
D*Aoosta  at  6  per  cent,  discount,  and  that  he 
ordered  feigned  names  to  be  written  upon  the 
bilb,  and  we  have  prored  that  the  bills  were  in- 
doned  with  false  names  as  if  they  had  been  re- 
ceived into  the  revenue  of  the  exciae.    Mr. 
Peters  hath  sworn  expressly  that  he  took  them 
to  have  been  reoeivMi  into  the  revenue  of  the 
excise.    Mr.  Peters  hath  sworn  expreesly  that 
he  took  them  to  have  been  received  upon  that 
revenue,  he  understood  so  by  the  names  in- 
doned  upon  them,  tor  tliat  was  at  that  time  the 
uraal  method,  andthenoe  he  concluded  that  the 
persons  whose  names  were  indorsed  upon  them 
oad  paid  them.    They  contradict  this,  and  al- 
ledge  the  difference  betwixt  the  bills  regularly 
indorsed  and  those  that  were  not  waa  told  to  the 
teller.     If  that  be  maile  out  to  the  satidaction 
of  the  court  I  know  not,  that  most  be  left  upen 
the  oreditof  that  wimess  and  Mr.  Peten.    Mr. 
Peters  denies  it  positively,  that  either  Cook  or 
Mr.  Duncombe  were  there  that  day,  and  swears 
be  did  not  see  Mr.  Duncombe  tilt  sifter,  so  that 
Cook  is  expressly  contradicted  in  all  his  evi- 
dence ;  Mr.  Peters  expiessly  denies  any  thing 
■aid  to  him  b^that  man  at  all,  if  Mr.  Peters  may 
be  credited  m  this  matter,  and  though  he  does 
not  say  positively  that  Mr.  Duncombe  or  his 
man  told  him  exjiressly  tliat  those  bills  were 
paid  into  the  excise,  yet  except  they  had  de* 
dared  the   contrary,  the    officer  must   take 
them  so.     If  that  be  so,  then  the  iDformation  is 
proved  in  every  particular.    I'here  is  no  other 

Crt  of  our  evidence  in  question  but  that  of  his 
ving  paid  them  into  the  exchequer  ss  having 
come  through  the  excise,  Mr.  Duncombe  knew 
it  plainly  that  they  bad  not  been  so  piid  in,  he 
knew  they  were  talselv  indorsed,  and  that  by 
his  own  directions  as  D*Acosta  swpsrs,  that  by 
hia direction  several  fake  and  feigned  names 
^ere  wrote  u  pon  them.  I  f  this  be  "proved ,  this 
is  an  offence,  they  cannot  say  it  is  no  crime.' 

Sir  B.  Skotcer.  That  dejtends  upon  some 
danae  of  the  act  read  to  your  lordahip,  by  which 
those  bills  might  have  been  paid  by  Mr.  Dun> 
oamhe  though  they  had  never  been  received  in 
•ay  branch  ef  the  rcveQue^  the  tod  danw  of 


the  tml  ad,  and  the  -int  act  lb.  Itl,  It  ip- 
peara,  9to» 

Mr.  JrisTMy.  ThiAbamislnkCythatdMiae 
is  in  the  first  act  that  makes  bills  cnrrant  and 
to  be  received  in  all  pavawnta  bjr  collectani 
and  receivers  only,  in  ail  sach  aids  as  ware 

S mated  that  aessioa,  only  except  the  3t,  aid« 
c.  They  are  bound  indeed  if  any  body  coma 
and  desire  to  have  milled  money  in  lieu  of  bills 
to  exchange  them,  but  Mr.  Duncombe'a  money 
was  not  t&icen  in  upon  aay  aid  of  that  acssion, 
so  that  he  was  not  bound  if  anj  bodv  had  cdBM 
to  him  to  have  exchanged  their  exchequer  biUa 
for  money ;    that  clause  does  not  extond  to  hia 


It  is  restrained  expresslv  to  the  dansa 
in  that  act  of  parliament  for  tne  ease  of  the 


people  in  the  country,  the  net  aays  they  shoald 
exchange  bills  brought  to  them  apoa  such  aod 
such  aids,  but  doea  not  extend  to  other  aide 
granted  tliat  aeasion  of  parliament. 

Sir  B,  Shotrer.  The  next  clause  is  upon  the 
subsequent  act,  fo.  385,  therefore  Mr.  Jhuk^ 
cmnbe  might  have  paid  them  in  exchequer 
bUls. 

Mr.  Attorney,  There  is  nogroaod  Ibr  that 
Then  the  clause  waa  recited. 

Thus  fur  the  clause  raakea  them  carrert 
only  to  oollectora^  receivers,  or  coBunis* 
siooers  of  any  part  of  the  revenues  they 
are  made  current  at  the  receipt  of  excbtqaor, 
not  only  to  tlie  receivera  bat  firom  the  ff«* 
oeivers  lo  the  exchequer,  it  waa  highly  ran- 
sonable  they  shouM  be  able  to  pay  them  udia* 
charge.  Ttie  last  words  they  groood  open 
are  **  from  any  other  peiioa  and  on  what  ac» 
count  soever,'*^  hence  they  woold  infer,  that 
they  may  be  paid  b^  coUedors  or  i^eccivcfa 
that  receive  money  m  spede,  but  this  caooot 
be.  This  provision  is  that  they  shaH  pay  thom 
into  the  exchequer  when  they  have  received 
them  ;  thev  shall  be  paid  by  thoee  receivera 
into  the  exchequer ;  the  latter  dause  doth  not 
extend  to  cdledors  or  recdvera  but  to  any 
other  subject,  as  suppose  they  are  a  fine  for  a 
lease  to  the  kinijr,  they  may  pay  it  in  ex- 
chequer bilb,  but  recdvers  may  not,  for  it  is 
other  peisoos ;  recdvers  and  collectors  are  men* 
tinned  immediately  befiire.  Thb  danae  will 
not  impower  receivets  and  cdlectois  to  pay 
exchequer  bills  for  money  recdved  on  the  king*a 
duty,  there  is  not  a  word  in  the  act  empower- 
ing receivers  or  cdlecton  to  pay  exchequer 
bills  into  the  exchequer  when  they  did  not  re* 
cdve  them  on  the  revenue. 

Tliough  the  officers  of  the  exchequer  were 
not  bound  to  receive  exchequer  bills  that  wilt 
not  indemnify  him,  if  this  payment  was  un* 
lawful  and  made  to  procure  advantage  to  him- 
self, as  it  is  apparent  it  was,  for  he  got  390  odd 
pounds  by  it,  as  is  sworn  by  D'Acbsta,  ao  that 
so  much  of  the  king's  money  he  got  by  tliia 
method:  this  is  paying  it  decdSully  ;  ho 
should  have  acquainted  them  with  the  truth  af 
the  matter,  that  they  were  not  paid  into  the 
excise,  and  then  if  they  bad  tanen  them,  it 
would  have  justified  bim. 

For  the  prodaaaitMn,  it  it  ao  lufcr  than  ihn 
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wdtf  ti  don  BOt  fliplaia  or  conitroo  H^  rat  imwl 
be  snbjccl  to  the  nme  eomtraction.    As  to  tbe 
geneittl  prtctico  of  merchants  and  others,  if 
that  bad  ben  dilowed  by  the  treasary,  it  will 
not  therefore  follow  that  he  should  do  it.    If 
they  would  indulge  those  people  thus  that  had 
money  to  pay  for  the  benent  of  the  conotry,  it 
may  be  indulged  to  them  on  this  account,  but 
that  will  not  exeose  him.    We  have  proved  the 
iofbcmataon  as  it  is  laid,  and  as  for  the  contra- 
diction between  Mr.  Peters  and   Mr.  Dun- 
oombe's  serf  ant,  it  must  be  left  to  the  jury .    It 
was  an  unwarrantable  payment  and  a  deceit  to 
die  king.    There  was  a  contract  made  for  ex- 
chaogiog  exchequer  bilhi  upon   any   of  the 
Joans,  but  that  is  no  help  to  him  that  inakes 
it  prejadictal  to  the  king,  for.  the  king  must 
pay  them  a  conridemtion  for  exchanging  them. 
It  aggrawites  this  ofience  that  it  was  an  ad- 
yantege  to  himself  and  a  pr^udioe  to  the  kinf . 
Mr.  iSb^ifor.    The  defendants    hate   said 
much  that  is  not  proper,  and  which,  if  there  be  a 
▼erdict  aji^nst  him,  we  shall  hear  of  agaan  at 
another  time.     The  point  now  in  dispute  is, 
whether  Mr.  Dnnoombe  be  guilty  of  the  in- 
formation of  causing  83  bills  to  be  indorsed 
with  the  name  of  D'Acosta,  and  we  hate  pror- 
ed  his  causing  those  bQls  to  be  indorsed.    We 
do  not  say  with  what  design  this  was  done, 
but  we  buf  e  prored  that  they  were  paid  into 
the  exchequer.  They  have  a  witness  tbat  says, 
that  when  they  were  paid  in,  the  teller  was 
told  that  some  of  them  had  not  pSsied  the  re- 
▼enne  of  the  excise.    After  this  was  fonnd  out 
by  the  officer  they  would  have  had  Mr.  Dun- 
eombe  take  some  of  them  again,  but  be  would 
not.    Though  by  the  act  of  parliament  a  per- 
son may  pay  those  bills  into  the  exchequer  upon 
his  prirate  account  as  a  tenant  or  debtor  to  the 
^DSTi  7^  when  he  pays  them  into  the  ex- 
obeauer  be  ought  to  indorse  his  name  on  them. 
If  tbe  person  pay  them  to  the  king  as  having 
received  them  on  tbe  revenue,  he  is  not  to  in- 
dorse his  name  only  to  tbe  delivery  of  the  biU, 
but  it  ought  to  be  indorsed  with  tbe  name  of 
tbe  payer.— 'That  is  the  act.      It  is  plain  tbe 
bills  were  not  indorsed  with  the  nameof  Dun^ 
oombe,  he  did  not  pay  tbom  any  otherwise 
than  as  cashier  to  the  excise.    If  he  paid  them 
iti  as  a  private  person,  they  ou^ht  to  nave  been 
indorsed  with  bis  own  name,  and  not  ivith 
those  of  Other  persons.    Here  is  the  evidence 
of  the  fact,  as  well  as  the  evidence  of  Mr.  Peters, 
he  did  think  they  had  been  passed  tliat  re- 
venae,  bad  Mr.  Duncombe  intended  to  pay 
them  on  bis  own  account  he  should  have  set 
his  own  name  upon  them ;     but  doinj^  the 
contrary,    it    is  plain  he   paid  them  ra   as 
cashier.      If  Mr.  Duncombe  had  been  met 
inth  here  in  the  hall,. and  had  exchequer  bills 
tendered  him  to  be  exchanged  for  money,  he 
was  not  obliged  to  receive  them,  he  was  not 
an  officer  but  a  deputy  of  the  conimi^oners  of 
coeise,  and  discharged  taking  any  such  bills  in 
the  name  of  the  commissioners,  nor  were  the 
commissioners  bound  to  exchange  such  bills 
broi^lllitlotliciil;    Am  totheftequent  practice 


of  persons,  that  when  biUs  werersturned  to  be 
paid  in  milled  money  and  gold,  they  paid  them 
notwithstanding  in  excheauer  faslls;  it  was  pet* 
roitted  because  persons  rerused  to  do  otEerwise. 
It  was  the  king's  interest  rather  to  make  an 
abatement  of  6  per  cent,  than  to  sue  so  many 
persons.  Conld  not  the  king  have  given  so 
much  mooev  to  D'Acosta  and  got  300/.  by  tt 
as  Well  as  Mr.  Duncombe,  why  might  not  the 
king  have  done  it  himself.^  It  is  not  to  our 
purpose  to  say  bow  much  the  king  is  damnific 
ed ;  if  he  be  damaged,  it  is  sufficient ;  tbe 
question  ii,  if  it  be  not  a  crime  to  design  the 
damnifying  of  the  king.  They  have  adren* 
tured  upon  a  point  of  law,  we  shall  argue  that 
afterwards. 

Mr.  Serj.  Wright  It  is  admiUed  that  Mr. 
Dunooinbe  kept  the  cash  of  the  excise ;  that 
he  bad  his  authority  from  the  commisskmers  of 
tbe  excise,  and  that  on  the  5th  of  May  ho  re- 
ceived so  man^  exchequer  bills.  The  next 
thing  is,  he  having  this  money  in  his  hand  was 
ordered  to  pay  it,  upon  which  he  pays  in  ex« 
eheqoer  bills  to  the  value  of  7,000  odd 
pounds.  It  is  plain  that  D'Acosta  wail  not  the 
contriver  of  tbe  false  indorsements,  and  it  is  not 
denied,  but  Mr.  Duncombe  ordered  D^Acoste 
to  indorse  them  :  When  D'Acosta  questkmed  it 
because  of  his  own  credit,  Mr.  Duncombe 
found  him  an  expedient.  We  differ  in  thisy 
that  be  being  thus  ordered  to  pay  this  money 
into  tbe  exchequer,  he  pavs  those  bills,  parc^ 
of  the  monej,  as  if  he  hau  received  them  in  the 
excise.  It  is  plain  what  we  mean  by  indorse- 
meiit. 

'  They  would  excnse  him  tnus ;  first,  that  he  is 
not  guilty,  and  secondly,  if  he  did  pay  the  said 
bills,  that  it  is  no  otfence ;  thar  he  is  guilty  of 
the  payment,  is  pontively  proved  by  Mr.  Peters^ 
so  far  as  be  is  a  good  witness ;  and  so  Fern  say! 
there  was  an  essay  made  upon  him  on  the  8Ui 
of  May,  to  have  bim  receive  them,  but  he  hav- 
ing refused  them,  they  went  to  another.  Mr. 
Peters  says  they  were  brought  to  him  as  So  mncN 
monfey  paid  into  the  excise.  If  Mr.  DunoomMS 
had  acquainted  him  or  bad  tiot  acquaint^  hidi 
so,  it  is  not  material.  What  pretence  bad  he 
to  make  a  payment  into  the  exchequer  at  that . 
time,  but  in  lieu  of  money  that  he  had  received 
in  the  excise  P  It  is  plain  he  paid  them  in  as 
truly  indorsed,  when  indeed  they  were  falsely 
indorsed;  this  they  do  not  contradict.  Then 
as  to  tbe  legality  of  tbe  payment  they  insist 
npon^  they  insist,  that  by  the  letter  or  the  ai^ 
of  paHiament,  they  were  made  current,  admit- 
ting them  to  be  as  general  as  tboy  would  have 
them,  if  they  extend  their  owb  case.  Ik  ia 
hoped  the  king's  case  will  be  as  good  as  that  of 
a  private  man ;  if  a  private  man,  Mr.  Dun- 
combe or  any  other,  send  his  servant  from  tfaft 
excise  to  the  exchequer  iVith  10,000f.  in  milled 
money,  and  by  the  way  he  meets  a  bargain  of 
exchequer  bills,  and  so  gets  5/.  per  cent,  to 
himself,  and  his  master  loses  it,  wonM  any 
private  man  be  so  served ;  if  an)r  man  send  hift 
servant  to  a  goklsttith,  to.  receive  1,000/.  iti 
new  money  imt  gttioett»  and  he  boysexcheqnei' 


1099] 


11  WILLIAM  m. 


Trial  tfCharUt  Dmeomttt  etf. 


riM» 


hURM  with  the  moder  bis  mister  tnuti  him  to 
receive,  end  bring  him  paper  for  bis  money, 
woald  any  master  bear  with  this  ?  There  is  no 
differeooe  in  this  case,  betwixt  the  king  and  ^ 
private  man,  only  the  act  makes  tliem  current 
in  payment  to  tbc  king  and  not  to  other  peo^de. 
It  IS  a  breach  of  trust  for  any  roan  naving 
money  of  another  man's  in  his  hands,  to  bay 
exchequer  bills  and  to  pay  them  instead  of 
money.  Little  money  was  carrent  till  descried 
by  act  of  parliament,  sappose  any  man's  ser- 
vant bad  bought  little  money  with  bis  master's 
biHs,  instead  of  new  money,  it  would  have  been 
aa  ojlence ;  this  is  the  same  case,  for  instead  of 
10,000/t  in  specie  which  carried  an  intrinsic 
value  in  it,  he  bought  bills  that  had  not  the  ia- 
trinsie  value  in  them  and  paid  them  to  the  king. 
The  act  intended  that  all  people  indebted  to  the 
king  for  rent,  taxes,  customs,  See,  mi|[ht  pay 
the  lung  in  that  coin,  but  does  not  anthonse  ser- 
vants to  buy  uo  other  specie,  and  to  pay  the 
king  in  that ;  this  was  Buncombe's  case,  he 
kept  'the  kinj^s  cash  and  diverted  the  money 
he  received  in  specie,  brought  up  exchequer 
hills  at  a  ditconnt,  and  paid  them  into  the  ex- 
chequer in  fraud  of  the  kinff,  and  therefore  we 
'hope  Mr.  Duncombe  will  be  found  guilty,  if 
the  foet  be  with  ns.  That  it  is  so  there  is  no 
great  reason  to  doubt ;  there  can  be  no  comparir 
■on  betwixt  Mr.  Peters  and  Cook;  for  though 
Cook  says,  Mr.  Duncombe  delivered  them 
with  his  own  hand,  and  told  him  the  diiTerenoe 
«f  the  bills,  Mr.  Peters  positivel  v  denies  it,  and 
makes  a  far  more  consideraMe  figure  than 
Cook ;  the  thing  speaks  so  plain]  v  oCitself,  the 
truth  must  be  on  Mr.  Peters's  doe ;  It  is  plain 
be  paid  them  in  lien  of  money  received  in  the 
exciae,  which  justifies  the  information  to  be  li- 
terally true ;  it  is  plain  he  jpdd  them  in  so,  and 
we  submit  it  to  your  lordship  and  the  jury; 

Mr.  Beij.  DarntL  A  great  deal  of  what  the 
defendants  have  said  has  been  improperiy  moved 
at  this  time ;  they  ought  to  have  reserved  that 
to  move  in  arrest  of  judgment :  we  hope  we 
■hall  have  a  verdict  against  them,  and  then  they 
will  have  a  time  for  that  purpose. 

The  DtfendantU  CounteL  ne  hope  not 

Mr.  DameL  Your  plea  sets  out  and  con- 
cludes, that  the  name  is  not  falsdy  indorsed, 
though  we  prove  it  is,  we  do  not  charge  you 
vrith  the  folse  indorsing  of  the  day  and  the 
month,  but  with  indorsing  the  name  and  no 
more.  1  would  know  what  the  meaning  of  a 
fidse  indorsing  of  a  man's  name  and  by  so  many 
fictitious  names  is.  ft  appears  by  all  our  wit- 
nesses that  they  took  it  to  be  indorsed  as  if  it 
had  been  received  from  the  excise. 

Cook  is  falsified  by  one  of  the  other  two  evi- 
.denoes  in  every  particular,  and  one  of  them  in 
another. 

He  swears  Mr.  Duncombe  gave  Mr.  Peten 
the  bills  with  his  own  band ;  Mr.  Peters  utterly 
denies  it,  &c. ;  but  that  we  roust  leave  the 
jury  to  judge,  whether  Mr.  Cook  fabifies  Mr. 
Peters,  or  if  Mr.  Peters  falsifies  Mr.  Cook. 
The  defendant's  counsel  justifies  bis  receiving 
tO|000/.  in  money  and  paying  it  in  exchequer 


I  billa,  converting  the  OMmey  to  his  own  use,  ba* 
cause  he  comes  after  and  pays  bills  after  he 
bath  negociated  wjth  D'Acoeta,  what  colour  ie 
there  in  the  act  of  parliament  to  excase  them  ? 
not  one  word  in  any  act  but  when  they  are 
brougbt  to  the  office  on  a  branch  of  the  revenue, 
but  this  will  not  extend  to  a  receiver's  purchas* 
ing  bids  and  making  use  of  the  king's  money 
to  buy  them.  The  first  clause  was  answered 
by  Mr.  Attorney,  it  extends  lo  the  reodven  of 
the  kid  in  1697. 

They  offer  that  it  was  beneficial  to  the  kiag. 
It  was  for  the  king's  advantage  to  stop  the  inte- 
rest of  the  exchequer  bills,  but  the  exchequer 
bills  cannot  be  sunk  till  they  be  paid  in  upon 
the  fund  from  which  they  issued* 

Mr.  Coayeri.  The  information  charges  three 
tbmgs  upon  Mr.  Duncombe,  &c. 

The  first  is  not  controverted,  that  he  did  pay 
fraudulently  of  this  10)000/.  7,884/.  in  exchequer 
bills ;  it  was  a  gun  to  himself  and  a  fraud  upon 
the  king:  he  gains  5/.  per  cent. ;  hepaysaul 
95/.  per  cent,  which  was  a  pr^udice  to  the 
king ;  for  if  this  money  had  come  into  the  ax« 
chequer  in  specie,  those  that  had  demands  upon 
the  exchequer  might  have  paid  specie  money 
to  answer  their  demands.  They  say  the 
ceasing  of  interest  is  beneficial  to  the  king,  hut 
here  the  king  is  to  pay  10/.  per  cent  for  tfohc- 
quer  bills  in2ead  of  money  that  ought  to  have 
been  paid  into  the  exchequer,  so  tmt  from  7/. 
per  cent,  there  is  a  loss  to  the  king  of  10/.  per 
cent.  This  was  done  at  that  time  by  one  taat 
was  an  officer,  though  not  at  the  actual  time  of 
payment,  yet  he  received  the  money  when  he 
was  an  officer,  and  next  he  paid  those  exchequer 
bills  as  if  they  had  been  reserved  upon  the 
excise,  whkih  we  must  leave  to  the  judgment  of 
your  lordship  and  the  jury  upon  our  evidenoe. 
tie  brought  them  in  three  separate  parceb.  It 
is  not  sad  that  some  of  them  were  actually  paid 
into  the  excise  as  they  say,  but  the  officer  actu- 
ally receives  and  takes  them  as  paid  from  the 
excise,  and  takes  them  particularly  in  his  book; 
so  that  it  is  plain,  he  tbHt  took  them  at  that 
time  did  think  tbero  paid  in  for  excise ;  then 
as  to  the' indorsements  upon  the  bill  that  they 
were  fabdy  indorsed,  and  done  so  by  his  direc- 
tions, we  have  fully  proved ;  there  was  no 
settlement  at  that  time  what  rate  they  were  to  ba 
paid  at,  they  put  first  the  name  upon  them« 
and  afterwards  what  they  thous^ht  proper,  as 
D'Aoosta  gives  evidence ;  So  that  it  is  plain  it 
was  a  false  indorsemeni  and  done  by  Mr.  Dun* 
combe's  direction. 

As  to  their  plea  from  the  act,  fo.  384»  it  will 
not  admit  of  any  such  construction  as  they  put 
upon  it,  whatever  is  said  of  oollectora  and  re- 
ceivers it  will  not  extend  to  any  man  that  hath 
received  the  king's  money  to  aiiow  him  to  pay 
exchequer  bills  ror  it. 

They  say  it  bath  been  done  by  several  others, 
but  if  so,  it  is  a  fault  in  them  and  no  excuse  to 
him.  They  are  guilty  perhaps,  and  so  is  he^ 
they  are  all  offenders  upon  one  act  of  parlia- 
ment. 

Mr.  Coqper.  My  kir^*  it. is  difficult  to  avoid 
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^epetilioD,  but  I  shall  aboie  your  lordship's  in- 
dutgenoe  as  little  as  I  can.  Had  itbeeu  a  paraUel 
case  to  that  of  coin  it  woald  have  gi^en  os  light 
to  see  into  the  nature  of  this  offence.  But  from 
the  act  read,  those  bills  are  not  to  be  void  lo  sup- 
ply the  room  of  money  in  all  cases,  but  at  first 
with  narrow  limitations,  and  afterwards  with 
limitations  again ;  the  first  issued  wer^  issued 
upon  sinking  the  fund,  the  capitation  ikct,  the 
land  tax,  Ss.  aid,  and  to  be  sunk.  The  first 
original  of  those  bills  were  to  be  received  in  no 
other  aid  or  tax  but  that  on  which  they  were 
first  issued. 

Then  this  provision  was  further  made,  that 
receivers  and  collectors  of  those  funds,  if  any 
mf  them  had  money  in  their  hands  rising  from 
those  aids  and  revenues,  it  is  limited  to  them  in 
the  1,500,000/.  act.  Sec, 

None  of  these  so  auUiorized  to  make  such 
exchange;  no  otho'but  those,  that  those  provi- 
soes are  made  upon  can  make  such  exchange 
by  the  recited  clause  of  the  act.  What  a  ridi- 
culous care  it  would  have  been  in  the  parlia- 
ment to  keep  the  execution  of  the  act  in  the 
bands  of  the  lords  of  the  treasury,  if  it  was  in 
the  power  of  receivers,  collectors,  3cc.  to  substi- 
tute another  species  in  the  room  of  money.  To 
inforce  Mr.  Attorney's  exposition,  the  389th 
page  of  the  9d  act  in  every  paragraph  makes  a 
distinction,  considering,  &c. 

The  interest  stops  when  paid  unto  anv  re- 
ceiver, collector  of  the  aid  tax,  &c. :  shall  that 
receiver  and  collector  keep  4hat  in  his  pockets, 
and  1,000/.  at  the  same  time,  and  then  clap 
these  bUls  instead  of  money  into  the  exchequer? 
This  must  be  tolerable,' if  that  which  the  gen- 
tlemen of  the  other  side  say  be  law,  for  the 
collectors  in  that  case  may  keep  the  king's 
money,  make  use  of  it,  and  wnen  the  day 
comes,  pay.  bills  into  the  exchequer  instead  of 
;the  king's  mon^. 

Paving  into  the  hands  of  the  public  receivers 
or  collectors  is  the  paying  of  it  to  the  king, 
after  the  king's  ofiicer  hath  it  in  his  hands, 
they  will  say,  it  is  profit  indeed  to  our  client  but 
no  disadvantage  to  the  public,,  but  that  will  not 
altogether  excuse  it,  the  faster  these  bills  came 
into  the  exchequer  the  faster  they  issued  out  in 
discharge  of  tallies,  so  that  it  was  as  much  to 
the  advantage  of  Mr.  Dnncombe  as  it  was  to 
the  detriment  of  the  public. 

The  question  of  fact  between  us  is,  if  Mr.Dun- 
combe  bought  these  bills  on  a  discount  in  order 
to  make  this  payment,  and  if  he  ordered  a  false 
indorsement  wiui  feigneci  names,  and  if  all  their 
wit  can  aoggest  no  otner  cause  for  these  names, 
and  if  it  appear  that  he  sent  his  servants  with 
those  bills  to  discharge  a  charge  upon  him  on 
the  account  of  the  excise,  it  roust  appear  to  be  a 
fraud  upon  the  public,  suppose  on  the  point  of 
credit  betwixt  M  r.  Peters  and  Mr.  Cook,  though 
ii  should  be  in  the  opinion  of  the  jury  against 
o^,  it  will  be  BO  colour  for  tbem  to  acquit  Mr. 
Dunoombe. 

Suppose  Mr.  Buncombe  had  brought  them 
iatd  Uie  exuhcquer  indorsed  as  paid  into  the  ex- 
«iie^  ••  it  is  plaio  lie  did,  aoppose  he  found 


himself  disappointed  at  one  place  and  then  goes 
to  another,  will  that  excuse  him  ?  they  spetdc 
as  if  the  fraud  were  in  Mr.  Peters,  as  if  it  were 
80  that  Mr.  Peters's  fraud  could  sanctify  this 
matter;  though  he  had  trusted  Pfeterswith  the 
thinsr,  as  it  looks  like  something  oft  this :  that 
the  Kaving  out  of  the  date  and  putting  nothing 
but  the  name  was  a  temptation  to  any  clerk  of 
the  exchequer. 
L,  C,  J.  That  is  not  in  your  information. 
Mr.  Cooper,  No,  nav  lord,  it  is  not,  but  sup- 
posing the  privity  of  Mr.  Peters,  it  would  not 
lustify  Mr.  jHuncombe ;  they  insist  upon  his  not 
being  am  officer  at  the  time  of  the  payment, 
but  as  he  was  keeper  of  that  cash  and  bound  by 
articles  for  the  performance  of  his  trust  till  he 
made  his  last  payment. 

Mr.  Montague,  I  shall  only  crave  a  word  as 
to  Peters's  evidence;  suppose  what  Mr.  Cooper 
has  said  to  be  true,  and  supposing  that  what  the 
other  side  says  gain  credit  with  the  jury  that 
Mr.  Peters  be  guilty,  and  Mr.  Dunoombe  not 
^ilty  in  that  point.  If  Mr.  Peters  took  Uiem 
irom  him  as  from  Mr.  Duncombe  and  not  ae 
cashier  of  the  excise,  and  by  him  received  uoqk 
the  branch  of  the  revenue.  If  D'Aoosta  had 
paid  it  to  him  as  to  Mr.  Duncombe  and  not  as 
cashier,  and  if  Mr.  Duncombe  had  jpaid  It  in  as 
a  private  man  he  should  have  put  his  own  name 
and  not  D'Acosta's  to  th^m.  We  charge  him 
with  having  made  the  peymenti  as  from  the 
excise,  leave  out  Peters's  testimony,  we  need  it 
not  for  that,  for  it  will  plainly  appear  there  was 
a  discharj^  given  to  Mr.  Dunoombe,  as  if  he 
had  paid  it  as  coming  through  the  exdse. 

L,  C.  J,  It  was  never  the  intent  of  the 
act  of  parliament  that  the  king's  cashier 
should  keep  the  kind's  money  to  buy  bills,  and 
then  pay  them  in  as  if  he  had  received  them  oa 
the  revenue ;  the  law  does  not  allow  reoeiveni 
to  convert  the  king's  money  to  their  own  use 
ana  to  pay  it  in  paper,  but  that  cannot  be  well 
and  therefore  you  gentlemen  who  are  counsel 
for  the  defendant,  and  have  ui^ged  this  as  a 
lawful  payment,  we  are  all  of  opiuon  that  the 
law  is  against  you.  Mr.  Buncombe  being  the 
king's  cashier,  and  having  specie  in  his  hand, 
and  he  to  pay  7,800  odd  pound  in  exchequer 
bills,  whereof  he  bath  converted  the  money  te 
his  own  use ;  this  is  a  crime,  but  whether  he 
be  guilty  of  it  or  not,  we  must  leave  it  to  the 
jury. 

The  information  is,  that  being  possessed  of 
10,000/.  of  the  king's  money,  that  he  paid  ex> 
chequer  bills  into  the  exchequer  for  it,  that  is 
tlie  question,  if  Mr.  Duncombe  he  guilty  ef 
this  crime  as  laid  in  the  informatien. 

Seij.  Darnel,  With  submission,  my  hnd, 
that  is  not  the  question. 

X.  C.  /.  It  is  ;  I  have  f«ad  the  brief. 

Judge  liook$fy.  There  is  no  evidence  of  any 
bills  when  the  ooatter  was  so  indorsed  on  these 
bilb. 

L.  C.  /.  He  paid  tliem  in  as  if  received  by 
him  into  the  excise,  that  is  the  point* 

Mr.  Montague,  He  pahl  tbem  in  ae  peree) 
of  that  sum*  -  ^ 
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L.  C.  /.  It  is  nid  he  pud  then  ac  u  dec 

Mr.  Moniugud.  Siippoie  that  be  ]cA  out. 

Jodge  IVrloM.  Tlie  iodonemcol  g«es  only 
lo  the  mme. 

JadgeKooMy.  AstothematlcrofUw,  ifit 
apfiear  tbattfaeoe  k  an  ofeoce  iritbio  thia  ia« 
ftrmaiioD,  bjr  that  he  it  not  only  comphiiaad  of 
as  a  aabjact  lojurious  to  hia  sovereiffo  hot  ai  a 
aerrant  injurious  to  his  master.  Ho  wasta- 
troslad  with  the  king's  money,  and  when  he  re- 
ceived it,  defrauded  his  master  and  paid  it  in, 
that  that  is  less  than  the  intrinsic  value,  for 
what  he  paid  to  the  king  for  100/.  was  but  95^ 

Jm  C.  J.   That  is  true,  but  is  that  in  the  in- 


Anoiher  Judge,  That  general  eianse  cannot 
extend  to  Mr.  DuncoBU)e»  for  if  it  could  be  ao, 
he  might  have  as  well  paid  the  money  14 
montha  after  as  when  he  did,  he  might  have 
kept  the  money  and  alledged  the  act,  bat  that 
be  did  not. 

X.  C  J.  Gentlemen  of  the  iury,  the  chaige 
against  Mr.  Dunoombe  is  for  fraud  and  deceit 
against  the  king.  It  ^supposes  that  he  was 
cashier  of  the  excise,  and  as  such  received  a 
great  sum,  being  possessed  to  the  value  of 
^,000/.  in  milled  money.  He  dealt  with 
D'AoosU  ier  exchequer  bilk,  for  7,000  and  odd 
iwonds,  those  he  bought  from  Mr.  D'Acosta 
nl  51.  per  cent,  discooot:  this  appears  upon 
evidence,  Ace.  as  in  the  information,  and 
1m  is  charged  with  paying  in  those  bills  into 
the  exchequer,  as  bong  truly  indoned,  and  as 
if  he  had  received  them  upon  that  branch  of 
the  revcnoe.  The  question  is,  if  he  be  guilty 
an  siidi  a  mannsr  as  he  is  charged.  The  pre- 
lioDinaries  to  it  are  proved,  aa  that  be  was 
caahier  to  the  excise  on  the  4th  and  5th  of 
Hay,  1697,  and  that  he  was  turned  out  on  the 
Tth,  and  that  he  had  this  money  in  bis  hand 
Is  J^ftinly  proved. 

That  he  did  contract  with  D'Acosta  is  proved 
hy  IFAcasU  himself.  It  seems  that  D'Acosta 
bad  contracted  with  the  commiasioners  of  the 
Ireasoiy  for  paying  money  beyond  sea  for  the 
,  loBg,  and  was  to  have  the  value  of  his  bills  in 
'  exc&eqner  bills.  This  contract  waa  made 
inme  time  before,  and  he  had  allowance  ao- 
•ordinghr,  bcoaose  it  waa  to  depend  upon  the 
credit  or  an  act  of  parliament.  He  says,  he 
did  gife  for  thos^  bills  bills  of  exchange,  and 
having  occasion  for  mon«fy,  be  came  to  Mr. 
DaBoamhe  to  know  if  he  would  buy  any*  after- 
wards he  dealt  with  him,  and  let  Mr.  Don- 
cooAe  have  those  hflls  on  the  19th  of  May, 
Mr.  Doncombe  agreeing  with  him  for  money 
at  the  discount  of  19/.  per  cent,  and  odd 
pMBey.  Then  Mr.  Doncombe  desired  him  to 
aet  his  hand  upon  the  hack  of  the  bill,  which  he 
did,  but  beginning  to  reflect  upon  himself  that 
be  sboold  foifeit  his  credit  with  the  hmls  of 
ibetreasnry  to  discount  so  many  bills  in  so  little 
time,  be  was  unwilling  to  set  bis  hand  any 
ftvtbor,  npoa  which  Mr.  Doaoomba  hki  him 
aet  any  naase,  he  did  so,  and  Mr.  DoMonhe 
bad  Ifae  hflls,  and  he  his  money. 
Thoaa  bills  wart  afterwards  brosfbt  to  Mti 
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Peters,  a  fteller  in  the  oflioe,  and  ware  received 
by  him  for  7*000  and  odd  peunda,  but  before 
they  came  thither,  a  servant  of  Mr.  Dun- 
eombe's  comes  to  him,  says  Fern,  and  dis- 
coorws  him  on  Mr.  Doocombe's  account  about 
payiogfio  tboae  exchequer  bilb,  and  asked  Fern 
if  be  would  receive  ihem,  he  says  no,  he  could 
not  think  they  had  circulated  tjiruugh  the  ex* 
cise  in  so  short  a  time,  and  therefore  he  could 
not  receive  them,  Mr.  Duocombe*s  servant  said 
they  had  not  been  paid  into  the  excise,  thia 
waa  lour  days  before  they  were  paid  into  Mr* 
Peters,  and  supposed  to  have  been  attempted 
by  way  of  preparation  for  what  was  done  after. 

On  the  12th  of  Msy,  the  exchsnge  was  mada 
betwixt  Mr.  Duncombe  and  Mr.  D'AcosU.  Mr. 
Peten  says,  that  Mr.  Duncombe*8servtnt  came 
iuto  his  office  with  those  bills,  and  gave  him  all 
the  particulara  they  were  received  for.  Mr. 
Peters  gave  them  to  bis  secrant  to  look  over, 
and  he  looked  all  of  them  over,  he  say^  they 
were  not  indoned  with  the  day  of  the  montb 
but  only  with  a  name,  so  says  D'Acosta,  ha 
took  it  for  granted  they  had  been  |iaid  into 
the  excise,  and  thereupon  chaiges  himself  witb 
the  receipt  of  so  much  money,  struck  a  tally, 
and  discharged  Mr.  Duncombe;  after  this  it  waa 
discovered,  that  those  bills  were  not  paid  into 
the  excise  aa  they  seemed  to  be,  truly  says  ha 
it  will  be  damage  to  me,  I  shall  be  a  aattercr, 
and  therefore  desires  Mr.  Duncombe  to  toka 
them  sgaia.  l}Of  ssjrs  Mr.  Doncombe,  I  am 
not  obliged  so  to  do.  I  have  got  a  tally  for  my 
discharge,  and  will  be  concerned  no  further. 
Peters  says  it  ii  a  damage  to  him  of  950/.  ha 
hath  toM  you  they  were  in  three  parcels,  soma 
of  I  he  exclieouer  bills  he  found  regularly  in* 
dorsed  aa  paid  actually  into  the  excise,  and  they 
were  put  up  into  a  chest  with  a  cover  over 
tbero,  indinsed  excheijoer  bills  upon  the  excise. 
They  found  an  omission  of  the  day  when  they 
were  paid  in,  and  indorsed  several  of  them,  and 
supplied  that  omission.  This  is  the  substance 
of  the  evidence  to  induce  you  to  believe  Mr. 
Duncombe  guilty.  First,  say  they,  here  was  a 
fraud  in  Mr.  Duncombe  to  convert  the  king's 
money  to  his  own  use  and  to  pay  exchequer 
bills  in  lieu  of  money.  Then  there  was  an  at- 
tempt made  before  on  the  dcrk  of  the  office 
where  Mr.  Duncombe's  servant  comes  and  tnea 
if  he  would  be  put  upon,  this  waa  Usfora  tbe 
sgreement  with  D'Acosta,  but  in  prospect  as  yoa 
are  to  suppose.  But  of  the  truth  whereof  yoo 
must  judge,  and  then  he  comes  to  Peters  who 
supposed  them  to  be  received  In  the  excise,  and 
accordingly  Mr.  Duucombe  waa  discharg^  of 
so  much  money  as  paid  out  of  the  excise. 

Tbe  defendants  say  Mr.  Duncombe  Wh  not 
done  an  ill  thing  in  point  of  la%v,  taking  it  to  tie 
true,  that  Mr.  Duncombe  paid  those  bills  as  ae 
much  money  paid  ioto  tlie  excise  they  say  he 
might  have  paid  it  in  bills  received  on  any  other 
account,  if  so,  be  that  hatli  the  king's  money 
instead  of  the  individual  money  pay  exchequer 
bills.  TUs  is  affected  to  be  Uw,  but  aN  the 
comt  is  of  another  opinion.    We  think  if  hmi 

Me  for  thsHi  to  have  tboiigb* 
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that  the  lawwiMrid  Mvcr  dlow  tiie  kiag^tie- 
oeiver  to  go  awa^  with  the  king's  moDcy  end 
coQTert  it  to  their  own  use,  but  when  those 
collectors  have  received  these  bills  and  pay  them 
ar  money,  then  they  took  them  for  money  and 
it  is  bat  reasonable  they  should  be  aMowed  to 
ftLj  them  to'  the  lang  as  money,  but  the  con- 
trary was  never  the  meaning  or  any  act  of  par- 
liament ;  therefore  we  are  to  expunge  all  that 
part  of  the  defence  out  of  the  case,  and  must  say 
that  such  a  payment  cannot  be  just  in  law. 

The  oflTenoe  laid  in  the  infbrmation  is,  that 
he  paid  in  s6  many  ezche(|uer  bills  sis  if  they 
haa  been  paid  into  the  excise.  They  say  Mr. 
Peters  is  mistaken,  all  those  bills  brought  by 
Mr.  Dunoombe's  man  were  not  on  that  account. 
Cook  swears  he  brought  the  bills,  and  that  Mr. 
Dimcombe  was  by  when  he  brpoght  in  three 
panels,  and  he  gave  Mr.  Peters  a  particular 
account  what  those  bills  were,  he  says  that  for 
1,300  and  odd  pounds  they  were  indorsed  as 
paid  into  the  excise,  and  he  gave  an  account 
to  Peters  that  those  bills  were  actually  received 
into  the  excise,  and  that  there  was  no  question 
about  the  other  amounting  7,800/.  paid  as  part 
of  the  10,000/.  Cook  is  positite  as  to  this,  he 
yna  by  Mr.  Dnncombe  at  the  time,  if  so  there 
is  a  great  alteration  in  the  case,  though  it  was 
a  fault  m'Mr.  Dnncombe,  to  convert  so  much 
money  to  his  own  use,  yet  it  is  not  the  fault 
bud  in  the  informatien. 

Farther,  if  the  evidence  Cook  swears  true, 
the  bills  being  in  several  parceb,  if  Mr.  Dun« 


combe  baS  a  xaksA  to.  pay  them  into  the  ex* 
chequer  astliey  had  been  paid  into  the  excise, 
why  in  different  parcels  ?  here  is  a  plain  dis- 
tinction in  this  circumstance  they  insist  uponr 
to  falsify  the  evidence  of  Peters. 

Here  again  there  are  two  other  of  Mr.  Dun- 
combe's  men  called,  Mr.  Peters  says  it  must 
be  one  of  them  that  brought  him  the  bills,  bat 
they  both  swear  that  they  never  paid  any  ex- 
chequer bills,  they  don*t  remember  they  werer 
at  Peters's  offiee.  Peters  says,  he  did  see  Mr* 
Dnncombe  at  that  time,  but  that  he  saw  him 
afterwards  in  the  hall  but  not  at  that  time,  tbitf 
is  a  plain  contradidion  to  the  evidence.  We* 
roust  leave  it  to  you  gentlemen  of  the  jury, 
upon  the  whole  matter,  whether  you  be  satis^^ 
fied  that  Mr.  Duncombe  is  guilty  of  the  crime 
or  not  as  laid  in  the  inlbrmation.  If  he  paid 
those  bills  into  the  exchequer,  as  if  they  had 
been  first  paid  into  the  revenue  of  the  excise  Ibr^ 
so|much  money.  If  you  be  satbfied  he  did,  you 
must  bring  him  in  guilty,  but  if  yon  be  satisfied 
that  he  distinguished  between  the  bills  and  told 
Mr.  Peters  what  bills  they  were,  you  are  to* 
brine  him  in  not  guilty. 

The  Jury  did  immediately,  without  golyg' 
irom  the  bar,  bring  him  in  Not  Outlty.* 


•«« 


*  ««  Tliis  is  a  copy  of  the  Trial  of 'Charles 
Duncombe,  eaq.  taken  Jane  17, 1699,  when  he 
was  tried  before  tlie  lord  chief  justice  Holt  at 
the  King's-benoh  bar,  Westminster.  Testified' 
by  me  George  Ridpath." 


MiAi>«^«« 


405.  The  Trial  of  Spjiincer  Cowpku,*  esq.  Ellis  Stephens,  Wil- 
liam RoGEiiS,  and  John  Marson,  at  Hertford  AssizeSj  for 
the  Murder  of  Mrs.  Sarah  Stout:  11  William  III.  a.  p. 
16S9- 


Juijf  16,  1699. 

Proclamation'  was  made  for  all  persons  oon- 
fseraedto  attend. 

d.  of  Ar,  1 OU  good  men  that  are  em- 
panneUed  to  enquire,  &o.  answer  to  your  names, 
and  save  your  fines.  Then  Ellis  Steptiens, 
William  Rogers,  and  John  Marson,  being  upon 
bail,  proclamation  was  made  ibr  them  to  attend, 
whidi  they  accordingly  did ;  and  BIr.  Cowper 
was  brought  into  court  bv  the  under  sheriflf. 

CL  qfAr,  Spencer  (Jowper,  hold  up  thy 
hand.  (Which  he  did.)  John  Marson,  hold  up 
thy  hand.  (Which  be  did.)  J^llis  Stephens, 
hold  up  thy  hand.  (Which  he  did.)  William 
Rogers,  hold  op  thy  hand.    (Which  he  did.) 

CL  oJfArr.    *  You  stand   mdicted   by  the 

*  names  of  Spencer  Cowper,  late  of  the  parish 

*  of  St.  John's  in  the  town  of  Hertfbnl,  in 

*  the  county  of  Hertford,  esq.  John  Marson, 

*  Mr.  Cowper  and  Miss  Stout  aretheMoico 
and  Zara  of  Mrs.  Maoky't  New  Atalaotii. 
VOL.  XIII. 


late  of  the  parish  aforesaid,  in  the  ooonty 
aforesaid,  gent.  Ellis  Stephensi  Ule  of  the 
parish  aforesaid,  in  the  county  aforesaid, 
gent,  and  William  Rogers,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  gent,  ibr 
that  yon  not  baring  the  fear  of  QSA  before 
your  eyes,  hot.  being  moved  and  fednoed 
by  the  ifistigatiop  of  the  detil,  on  the  tSth 
day  of  March,  in  the  11th  yearef  the  reign 
of  his  present  majestjr,  bjr  force  and  anyis,  Sc, 
at  the  parish  aforesaid,  in  the  county  afiN*e- 
said,  in  and  upon  one  Sarah  Stout,'spinstec,  in 
the  peace  of  God  and  our  sovereign  lord  tb» 
kind:,  then  and  there  being,  violently,  fekmi* 
ouwy,  voluntarily,  and  of  your  malice  aibfe- 
thoosHbt,  did  make  ah  assault ;  and  that  yon 
the  aforesaid  Spencer  Cowper,  John  Marson^ 
£IKs  Stephens,  and  William  Rogers,  a  eer« 
tain  rope  of  no  value,  about  the  neck  of  the 
said  Sarah  then  and  there  feloniously,  Mun- 
tarily,  and  of  your  malice  aforethought,  did 
put,  phice,  &x  and  bind;  and  the  neck  and 
throat  of  the  said  Sarah,  then  and  there  vpilb 
4B         • 
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tbe  liuidi  of  y«Ni  Hie  mhI  BBMOir  Conmr, 
John  MaraOD,  BUis  SleplMos,  and  WitGun 
Roffem,  felouioosly,  vdonlanlv,  tnd  of  yoar 
maiioo  nfbre-tbonght,  did  bold,  aqneese,  uid 
mpe ;  and  that  you  the  aaid  Sponeer  Cowper, 
John  Manon,  Ellis  Stephens,  and  WiHum 
Rogers,  with  the  aforesaid  rope,  by  yoa  the 
said  Spencer  Courier,  John  Marson,  Ellis 
Stephens,  and  WiUiam  Rompers,  then  as  afore- 
•aia  about  the  neck  ^  the  said  Sarah  Stoot 
pat,  placed,  tizod,  and  boond,  and  hr  the 
aooeezinff  and  gri|unff  of  the  neck  and  ttuoat 
of  the  sanl  Sarah  witti  the  bands  of  yon  the 
aaid  Spenotr  Cowper,  John  Mamn,  BHis 
l^bena,  and  Wimam  Rogers,  as  afoiesaid, 
the  sad  Sarak  Stout  then  and  there,  by  force 
and  arms,  fcc.  fclonioiHly,?olinitarilyi  aad  of 
yoor  malice  ^fbra*thoagkt,  did  clioak  and 
■traagles  bymaonofwhiiohchoaking  and 
atrangjing  orlMr  the  said  Sarah  Stoat,  by  yoa 
tiM  mroaid  Spencer  Cowper,  J.  Manon, 
Ellis  Stephens,  and  W.  Rogers,  wUh  die  Mid 
iMeakoottfaa  nedc  of  &e  said  Sarah  Stoat  as 
*>alwegaid,ptacsd,  Ajcad  and  boond,  and  bv  the 
smiee^n^  and  griping  of  the  neck  and  throat 
or  the  aaid  Sanh  wtt  tbe  bands  of  yoa  tbe 
said  Spencar  Cowper,  John  Mawon,  BMia 
Stephens  and  William  Rogvi,  an  aJbreaaid, 
the  aaid  Sarah  than  and  tbeia  inttaotiy  died. 
And  ao  too  the  aaid  Spanner  Oowpar,  John 
Mamm.  Ems  Sinhens  and  WilKam  Rogoo. 
the  aaid  Shrah  iSloat,  on  the  ISth  day  of 
March,  hi  the  year  afbraoeld,  la  the  pariah 
aforesaid,  in  the  county  afiweaakl,  in  manner 
and  ferm  albresud,  lUoaiooriy,  fohntarily. 
and  of  your  malica  albie-thoiigfat,  did  kill 
and  murder;  and  tbe  aaid  Sam  Stooli  as 
aforesaid,  by  you  the  said  Spencer  Cowper, 
Jobb  Maraun,  Ellis  Stephens,  and  WiUUm 
Rog^ka,  leloniouply,  voluntarily,  and  out  of 
your  mdKce  afore-tbougbt,  cno^Jted  and 
strangled ;  into  a  certain  river  there,  being 
called  the  Priory  River,  then  aacretly  aiid 
malioionsly  did  pot  and  cast,  to  conceal  and 
tiMe  the  sakl  Sarah  Stoat,  so  moideied, 
^o^nst  the  peace  of  oar  aovereign  lord  the 
lung,  bis  crown  and  dignity,  &c.' 

.  Bow  shyest  then,  Speooer  Cowper,  art  then 
goii^  of  tlie  felohy  aod  marAer  whemsf  then 
atandeatindiQted,  or  not  gniity  r 

,  Mr.  Cowper.  NotGoihy. 

.CLcfAtr.  Colprit,  how  wih  thoa  be  tried? 

.  Mjt,  Cmpptr*  Bv  God  and  my  oooatry. 
CLtfArr*  Goo aaod yoa ayod  dehveemce, 

rffhen  the  other  three  pleaded  Not  Qoihy, 
eM  pot  themselves  apoa  their  country  m 
maonsr  aforesaid.] 

Then  iVaebmetenraa  made  far 


Cl^ofArr,  Too  the  prisoner  at  tbe  bar, 
■Be  men  tliat  yoa  sbaH  near  called,  and  per- 
aooalW  appear,  are  to  peas  between  onr  sov^ 
reign  lord  the  king  and  you,  upoo  trial  of  year 
aevteral  fives  and  dealhs ;  tberefbre  if  you  will 
challenge  them,  or  any  of  them,  yoartioietD 


ia  aa  Ihey  come  to  the  beakia  hbowom, 

benia  iney  he^tfora* 

(Then  tbe  panoel  was  called  over.) 

CI.  of  Am,  Do  yon  design  te  join  in  yoor 
chaUengea,  or  to  chaUence  separately  ? 

Mr.  Cowper.  If  we  anonrf  cbalmge  aepo* 
rately,  there  mast  be  ao  many  separate  trina  ; 
and  therefore  to  prevent  the  troaUe  oFthe  caort, 
1  am  willing  thoe  sbouki  be  bat  onechatteoga 
for  all. 

CLrfArr.  OentlenMi,  do  yoa  al  agree  to 
that  ?-<-PriaiHierr.  Yes,  yes. 

(Then  aflor  some  cballenges,  as  weH  on  the 
part  of  the  king  as  of  the  prisoners,  tnere  not 
neing  afoU  jury  of  the  principal  j^annel :) 

Mr.  Cooper.  If  yoor  hirdBhip  pleaee,  tiia 
pannel  is  now  gone  through,  I  desire  Ikey  m»y 
shew  some  legal  canse  fordMsr  chillaiyi. 

Mr.J^MMi.  IcoDoctvewe  tfaatere  lotdned 
for  the  king  ore  not  boond  to  ahew  any  eaaee» 
or  the  caoee  isaaflUrnt,  if  weeairtheT  are  nee 
good  for  the  Idng,  and  that  ia  aPoiwad  te  hem 
good  caoae  of  ehallei^ ;  for  what  ether  eausa 
can  we  shew  m  thin  eaeer  Yea  are  not  tn 
shew  year  caoee,  you  ^alsaga  peren^torily  { 
ee  in  vils  ceee  the  king  does. 

Ifr.  CsnMT.  Mylofd,  I  atond  at  tfie  be» 
with  eame  diaadvantafe,  le  eneoanter  a  geotfo- 
man,  that  hath  no  concenmMot;  bothMever, 
I  do  tdee  ft  for  law,  that  &ere  woat  be  a  eaoea 
shewed,  and  that  cMve  mast  be  a  lagal'eaa» 
and  what  that  cause  is  they  most  certainly 
makn  eat  I  do  think  it  eoght  to  appear  that 
thoe  is  eoise  iAtei,or  aome  ndotioQs  aflee* 
tifm  or  friendship,  oreomethii^of  tkataort; 
or  otherwise  it  k  ootalegricaaoe  of  cliaBenge  ; 
and  if  there  seem  to  be  any  difficohy  m  liia 
parlicttlar,  1  hope  year  lordship  will  aasign  ma 
eouneel  to  aivne  il  wilk  the  king*a  coonad. 

Bano  HatselL  Mr.  Cowper,  yon  are  not 
ander  each  disadvanHige  aa  men  maialty  are 
that  stand  where  yon  aow  do.  You  have  been 
educated  io  the  emdj  of  the  law,  and  under- 
stand  it  very  well.  I  have  aeveril  times  eeen 
how  yoo  have  managed  yoor  dienta  eooaaa  ta 
thdr  advantage.  Aa  lor  this  nnatter  of  chal- 
lenge, Mr.  Jonea,  I  think,  yoa  ohould  shew 
yoor  cavae  of  challeage,*  thoagk  the  law 
allows  the  prieoncr  liberty  to  challeii^  twenty 
peremptorily. 

Mr.  /(met.  I  do  not  know,  in  all  my  proe- 
fSee  of  this  nature,  that  it  was  ever  pOt  upoo 
the  king  to  ahew  cause ;  and  I  believe  some  of 
the  kitty's  oooneel  wiH  say  they  havenotknowa 
it  done. 

•  Mr.  Cowper.  In  my  lord  chief  jvOica 
Haks's  Pleaa  of  the  Crown,  p.  859,  it  in 
ejipiesBly  so ;  and  hi  the  statote  of  SS  Sdw. 
1.  ft  is  aaid,  the  kin^  abalf  net  challenge  with* 
out  6aoae,  and  that  mast  be  lesal. 

CLcfArr.  Call  Daniel  Clarke. 

Baron  HmiseU.  Mr.  Jones,  if  yoa  can  any 

*  See  theCaae  of  Peter  Cook|  in  the  pe* 
aent  veluine,  p.  9il. ' 
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may  jaryteiDh«^  riiaaayti<ty<>iuiiiiii| 
this  cftinby  Aid  gk ra  hte  fwrdier  tty  tPi^  of  4lf 
ooarw^oFrtmrMbtsafllMstiMi'one  wity^or  elk«i% 
tiMt  wosM  b«  good  came  of  chaUenge. 

Mr.  Jonak  My  lord,  then  we  AoM  keep 
yewhen^ wfaHe to-raofrow  meVDing. 

Biroa  HataeU.  If  tlwrebstbk»n«iyp«tt 
IViflDdihiv  between  my  jery  nuD  and  the  pflrty, 
H  uriH  biek  iU  if  be  be  iniisted  opoD. 

Mr.  C<wp$r,  My  lord,  I  do  not  fauist  npoii 
ky  but  1  profesa  I  know  of  no  frieiidBbipy  only 
that  Mr.  Choice  in  electioDa  hatb  taken  our 
interait  in  tmra ;  1  know  I  have  a  juat  camo; 
md  I  am  ready  to  be  tried  befbreyoar  lordahip 
Mttdaov  flur  jary  of  the  county;  tbereftMWl 
doneCBiiatopiMiit. 

Then  the;  Jary  sworn  was  as  foDowetb: 

Efani  Lloyd;  William  WatMo,  Jiriin  Priov, 
John  Harrow,  Geoige  Holgate,  John  Stracey; 
Thomaa  Parrot,  Sam.  WaUingbam,  Pranoiii 
Cole^  Rieh,  Oconohy  Johnr  Coelry  RieharA 
IMdnnaoD. 

Mr.  CcMvpfr.  My  lord,  I  humbly  more  thai 
I  may  hava  pen,  ink:  and  paper. 

Baron  HataiL  Ay,  by  ail  means. 

CI.  »fArr.  Hold  ttp  ytmr  band.  rWbiqfa  be 
dM];>  ^id*  ao  ef^  the  rest.  Yoa  of  the  jnrr, 
hmkupob  Ihe  prisoners,  and  hearken  to  their 
diaiffe.  Tbey  stand  indicted*  by  tber  namea 
•f,  &o.    (PrmMi  iv  the  indictment,  nmtatiw 

Ary.  My  lord,  WB  desirerwa  may  hate  pjBOy 
iak  and  papei^. 

CL  ^  th9  jMdzB.  There  are  three  of  tbo^ 
jdnr  desifo  pen,  ink  ami'  paper. 

Banm HtUtdL  Letas many  haveitaewill. 

Mr.  Jbfier.  May  it  please  your  lordship,  and 
yeoffentiemen  tliat  are  sworn,  lam  of  counsel' 
m  the<king  in  thia^eanaa^  and  it  is  upon  an  in- 
dfictmeut  by  wbksh*  the  gentlemen  at  the  bar 
atami  aeamml  for  one  of  the  fimlest  and  meat- 
edeked'csfmeaabiloat  drnt  any  age  can  remeiii«' 
b«r4  I  believe  m  yo«r  comity  you  nerer  knew 
a  ftctof  this  nature ;  for  here  is  a  younr  gen* 
tiewoman  of  this  ooonty  straoffled  and  mur- 
dered in  the  night  time.  The  thing  was  done 
in  tbexlark,  therefuiethe  evidence  caonot  bif%o 
phdn  asetherwiae  might  be. 

ilfUr  she  was  strangled  and  mmdered,  she 
wia  carried  dewit  iuto  a  rirer  to  slMe  the  fact, 
and  to  make  it  aoppoaed  she  had  murdered 
hensif:  so  that'it  was'indeed,  if  itprovvclher- 
wiae, adonMe  murder,  amurder  acccoDpenied 
witli  all  the  cinmaBStanoeaof  wickedness  and 
^iflalny that  V  remember  in*  all  my  praetioe,  or 
ever  read  of. 

Thia  fact;  as  it  was  committed- in  tbenigllt' 
IUBe»  BO'it  was  carried  very  secret,  and  it  is  very 
well  we  have  had  so  much  light  as  we  havete 
Hive  so  uraeh  saosfbctkm ;,  tor  we  have  hei^^ 
in  a.  meaner,  twa  trials;  one  to  acquit  th% 
par^  that  is  diead,  and  to  satisfy  the  world,  and' 
vinmcabe  her  reputation,  tbet  she  did  not  mur- 
der henelf,  but  wait  murdeied  by  other  hands. 
Vormy  part*  I' shatt  never*  aa  counsel  ia  the 
eeieofbloedyaggiavaei^  IwiUiiotuiiproveer 


dllaii^  tHe  erideaoe  ataf ;  ii  shall  be  ealy 
mf  baaibesst0  8etihefactaeiti%  aild  mglee 
did  evideooe,  atfd  state  it  aa  it  smndk  heve  ia 
mjf  InslvfldtfoHi. 

Mf  k>rd,<ferdii|tpnlfoes;  toleadtbthefhci, 
it  wib  be neceaaary  m  mfermyou,  that  ttpon 
Monday  the  iSth  of  Mardb,  the  firarday  of  dke 
laat  asstaea  here,  Mr.Cowper,  oneofnegeil*^ 
tienoen  at  the  bar,  came  to  thia  iowH)  and 
Iwbtad  at  Mr.  Barefoote's  houae,  and-  alaM 
tttiefiie  some  time,  1  sappoee  to  dry  himacMS  tkh 
weather  being'  dirty,  bntaent  his  horae  ta  Mii. 
Stout'Sy  the  mother  of  Ibis  gentlewomaa.  ^ 
time  a^  be  dame  thither  himself,  and 
there,  and  ataid  till  four  in  the  alfodootf ; 
at  four,  when  he  iVent  away,  he  told  tlMMi  1% 
wouB^  cooie  and  kidge  theier  that  ttigkl^  and 


According  to  bla  Word  ha  came  there,  and 
had  the  sapper  he  deahed;  after  supper  Mti. 
Stout,  the  young  gentlewoman^  and  ne  eat  lok 
gather  till  near  eteveo^  o'clock.  At  eleven 
oVdook  there  was  otdera  giveu  to  warm  hfb 
bed»  openly  to  warm  his  bed,  in  his  heai^ 
ing.  Ther  maid  of  the  howe^  gendemea^ 
upon  thia  went  up  stauv  Co'  warm  his  Bed^ 
mmecting the  gentleman  weuldhaveoame  u* 
and  (allowed  her  before  she  had  don^$  but^n 
seems,  while  she  was  warming'  hia  hot,  she 
be^rdthe  door  dap  together :  and  the  nature 
of  thatf  door  is  such,  that  tt  makesa  mm 
noiseatthadainUigofitto,  that  any  boayld 
the  house  may  oasemibleofany  oue'rtfdnie 
out.  The  maid  npoa  thia  was  coneemed,  aai 
wondered  at  the  meaning  of  it,  he  pfomiatug  ta 
lie  there  that  night;  she  camedewn,  buttnerf 
was  neither  Mr.  C^owper  nor  Mhk  Stout ;  m 
that  we  suppose^  and  for  all  that  we  cm 
find  and  learn,  th^  -muia-go  out  together; 
After  their  goio^  out,  the*  maid  and  modier 
came  into  the  room ;  and  the  youaflT  gen« 
tiewomau  not  retUMing;  nor  titr.  Cowper^ 
they  sat  up  all  night  in  the  house,  etts* 
peethig  what  time  the  young  gentlewwaid 
would  remra.  The  neott  morning, '  aftef  tbcji 
hadsatupellttigtat,  the  first  news  of  thirlai^ 
wan,  that  she  lay  floating  and  swimming  ui 
water  by  the  mill  dam.  Upon  that  there  wasf 
aareial  persons  called  ;  tbr  it  was  a  sarpriad 
howtliia  should  come  to  pass.  There  she  lay 
fioating-with  berpettlooats  and'aproa^  but  her 
nigfat  rail  and  mbhiing  gown  were  ofl^  andoUd 
of  them  not  fiiond  4111  some  time  at\iir;  andthe 
aiaid'wiU  give  you  an  aeoouat  bow  it  came  tor 
befouadi 

Thia  made  a  great  noise  in  tb^  country ;  fyt 
it  was  very  extraMdluaiy,  it  happening  tbaf 
from  the  time  the  maid  Mi  Mr.  Cowperaad 
tins  young  gentlewoman  together,  she  was  ofst 
seen  or  be£d  of  till  next  morning,  when  she 
waa  found  in  this  condition,  with  her  eyelf 
broad  open,  floating  upon  ihe  watar. 

When  her  body  came  to  be  viewed,  it-  waf 
very  much  wondered  at ;  for  &i  the  first  pleo^* 
it  is  cdtttirary  to  nattlre,  that  any  peiaonstha^ 
drown  themselves  aho'uiM!  fioi^  upon  the  water:' 
WebavesMcient  evideftci^  tbatitisathmg' 
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Ibat  n«vcr  wat ;  if  persooB  oonie  aUve  ialo  the 
water,  theo  tbev  sink ;  if  dead,  tbco  they 
.awim ;  that  ma({e  some  more  curimia  to  lees 
into  this  matter.  At  first,  it  was  tiiought  that 
^anch  an  accident  might  happen,  though  they 
oould  hot  iinagioe  any  cause  nir  this  woman  to 
do  so,  who  had  so  great  prosperity,  had  no  good 
an  estate,  sod  had  no  occasion  to  de  an  action 
upoa  herself  so  wicked  and  so  barbarous,  nor 
cannot  learn  what  reason  she  had  to  induce  her 
•to  such  a  thing.  Up6n  view  of  the  body,  it  did 
appear  there  hail  been  violence  used  to  the  wo- 
toao  )  iberp  was  a  crease  round  her  neck,  she 
vas  liruiaed  about  her  ear ;  so  that  it  did  seem 
us  if  she  had  been  strangled  either  by  faanda  or 
a  rope. 

Gentlemen,  upon  the  evamtnation  of  this 
matter,  it  was  wondered  how  this  matter  came 
.about,  it  was  dark  and  blind.  The  coroner  at 
.that  time,  uch*  these  people,  bad  no  evidence 
l^ven,  but  the  ordinary  evidence,  and  it  passed 
in  a  day.  We  must  call  our  witnesses  to  this 
Act,  that  of  necessity  you  must  conclude  she 
was  strangled,  and  did  not  drown  herself.  If  we 
jpse  you  as  strong  a  proof  as  can  be  upon  the 
nature  of  the  fact,  that  she  was  strangled,  then 
the  second  matter  under  that  enquiry  will  be,  to 
luiow  who,  or  what  persons  should  be  the  men 
that  did  the  fact.  I  told  you  before,  it  was,  as 
all  wicked  actions  are,  a  matter  of  darkness, 
and  done  in  secret,  to  be  kept  as  much  from 
the  knowledge  of  men  as  was  possible. 

I^ly*  gentlemen,  as  to  the  persons  at  the 
bar,  the  evidence  of  the  fact  will  be  very  short, 
and  will  be  to  this  purpose. 

Mr.  Cowper  was  the  last  man  unfortunate!^ 
in  her  company ;  I  could  wish  he  had  not  been 
•0  with  all  my  heart ;  it  is  a  very  unfortunate 
thing,  that  his  name  should  upon  this  occasion 
(«  brought  upou  the  stage ;  but  tlien,  my  lord, 
it  was  a  strange  thing,  here  happens  to  be 
three  gentlemen.  Mr.  Marson,  Mr.  Rogers, 
apd  Mr.  Stephens.  As  to  these  three  men, 
my  lord,  I  do  not  hear  of  any  business  they 
^ad  here,  unless  it  was  to  do  this  matter,  to 
serve  some  interest  or  friend  .that  sent  litem 
upon  this  merage  ;  for,  my  lord,  they  came 
to  town,  (and  in  things  of  this  nature  it  is  well 
we  have  this  evidence ;  but  if  we  had  not  been 
atraightened  in  time,  it  would  have  brought  out 
more  $  these  things  come  out  slowly)  these 

Sersotts,  Mr.  Stephens,  Mr.  ftogers.^and  Mr. 
[arson,  came  to  town  here'  on  the  thirteenth 
of  March  last,  the  assice  day.  My  lord,  when 
thcjf  came  to  town,  they  came  to  an  house, 
and  took  lodgings  at  one  Gurrey's  ;  they 
look  a  bed  for  two,  and  went  out  of  their  lodg- 
ing, having  taken  a  room  with  a  large  bed  in 
it  i  and  afterwards  they  went  to  the  Glove  and 
Dolphin,  and  then  about  8  a-dock  one  Marson 
came  to  them  there ;  in  what  company  they 
came,  your  lordship  and  the  jury  will  know  by 
nnd  by;  they  staid  there,  my  lord,  at  the 
Giovefroui  8  to  11, as  ihey  say.  At  11  these 
three  gentlemen  came  all  into  their  lodging 
iogettier  to  this  Gurrey's.  My  hwrd,  whed 
they  xaioe  in^  it  was  very  obaerraUe  amoii|rst 


then,  anteaa  tbert  had  beeaasortcf  iaie  init* 
fifit.  Thai  thegr  should  happen  to  be  m  tb« 
oonditkm  they,  were  m;  and,  aaeoiidly,  fall, 
upon  the  diaeourse  they  did  at  that  time ;  for, 
my  lord,  they  called  for  fire,  and  the  fire  was 
made  them ;  and  while  the  peepie  of  the  home 
were  fomg  about,  tbey  ouerred  and  heard 
these  geotUmeo  talk  of  Mra.  Sarah  Stout;  that 
happened  to  be  tbcur  diaoonrse;  one  said  to  the 
other,  Manout  she  was  an  old  aweetbeart  of 
yours :  Ay,  saith  he,  bat  she  cast  me  off,  but  I 
reckon  by  thia  time  a  friend  of  mine  haa  dose 
her  busmess.  Another  piece  ef  discourse  wae, 
I  believe  a  friend  of  mine  is  et en  with  her  bv 
this  time.  They  had  a  bundle  of  linen  with 
them,  but  what  it  was  is  not  known,  and  one 
takes  the  bundle  and  throws  it  upon  the  bed  ; 
weH,  saith  he,  her  busineas  bdone,  Mrs.  Sarah 
8teut*s  courting  days  are  over;  aud  they  sent 
for  wine,  my  lord ;  so  after  they  had  drank  of 
the  wine  they  talked  of  it,  and  one  pulled  otit 
a  mat  deal  of  money  ;  .saith  one  to  another, 
what  money  have  you  spent  io  day  ?  Saith  the 
other,  thou  hast  had  40  or  ML  for  thy  share : 
Saith  the  other,  I  will  spend  ail  the  money  I 
have,  for  joy  the  business  is  done. 

My  lord,  this  discourse  happened  to  be  among 
them ;  which  made  people  ot  the  house  nonai*. 
der  and  bethink  themaelrea;  when  the  nut 
day  they  heard  of  this  Mrs.  Stoufs  being  found 
in  the  water,  thia  made  them  reoollect  and  call 
to  mind  all  these  discourses. 

My  lord,  after  these  ^tleaaen  had  staid 
there  all  uight,  next  morning,  truly,  it  waa  ob» 
served  (and  1  auppoee  some  account  will  be 
given  of  it)  that  Mr.  Cowper  and  they  did  meet 
tc^ther,  and  had  several  dis^^uses,  and  that 
very  day  went  out  of  town ;  and  1  tbmk  as 
soon  as  they  came  to  Boddcsden,  made  it  all 
their  discoune  and  business  to  talk  of  Mrk 
Stout  My  lord,  we  will  call  our  witneasea* 
and  prove  all  these  facts  that  I  hare  opened  to 
your  lordship;  and  then  1  hope  they  will  b« 
put  to  give  you  some  account  how  all  thcw 
matters  came  about. 

Call  Sarah  Walker  (who  waa  sworn.). 

Mr.  Jouef.  Mrs.  Walker,  prav  give  aa  ac« 
count  to  my  lord  and  the  jury,  of  Mr.  Cowper'o 
ooming  to  your  house  the  ISth  of  March,  and 
what  was  oone  from  his  coming  there  at  night 
to  his  going  out  ? 

Walker.  May  it  please  you,  my  lord,  on  Fri- 
day before  the  last  assizes,  Mr.  Cowper's  wife 
sent  a  letter  to  Mrs.  Stout,  that  she  might  ezpeol 
Mr.  Cowper  at  the  assist  time ;  and  therefore 
we  expected  Mr.  Cowper  at  that  time,  and  ac* 
eordingly  provided ;  and  as  he  came  in  with  the 
judges,  she  asked  him  if  he  would  alight  ?  He 
said  no ;  by  reason  I  c6me  io  later  tSSua  usuat, 
I  will  go  ioto  the  town  and  show  myself,  but 
he  would  seud  his  horse  presently.  She  asked 
him,  how  lontr  it  would  be  before  he  would 
come,  because  they  would  stay  for  him  ?  He 
said,  he  could  not  tell,  but  be  would  send  her 
word ;  and  She  thought  be  had  forgot,  and  sent 
me  down  to  know  ,whetber  he  woidd  j^eise  Us 
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'Qooitt?  Henid,  h^lMdhoBiiieagyttidlieocnild 
not  oome  just  then ;  but  be  came  in  leM  than 
a  quarter  of  an  boor  after,  and  dined  there,  and 
be  went  awav  at  Ibnr  a -clock :  and  then  my 
miolresa  askeq  him,  if  he  would  lie  there  ?  And 
he  answered  yei,  and  be  came  at  niffht  about 
9 ;  and  be  sat  talking  about  half  anlionr,  and 
then  called  for  pen,  ink  and  paper,  lor  that,  as 
he  said,  he  was  to  write  to  Ins  wife ;  whieh  was 
brought  him,  and  be  wrote  a  letter;  and  then 
my  mistress  went  and  asked  him,  what  he 
wonld  bare  for  snpperP  He  said  milk,  by 
reason  he  had  made  a  gpod  dinner;  and  I  got 
him  bis  supper,  and  he  eat  it ;  after  she  called 
me  in  again,  and  they  were  talking  together, 
and  then  she  bid  me  make  a  fire  in  bis  cham* 
ber ;  and  when  1  had  done  so,  I  came  and  told 
him  of  i^  and  he  looked  at  me,  and  naade  me 
no  answer :  then  she  bid  me  warm  the  bed, 
whieb  aoeordingly  I  went  np  to  do  as  the  clock 
struck  eleren,  and  in  about  a  quarter  of  An  hour, 
1  heard  the  door  shut,  and  I  thought  he  was 
gone  to  carry  the  letter,  and  staid  about  a  quar- 
ter of  an  boifr  longer,  and  came  down,  and  he 
was  gone  and  she ;  and  Mrs.  Stout  the  mother 
asked  me  the  reason  why  he  went  out  when  1 
was  warming  his  bed  ?  And  she  asked  me  for 
my  mistress^  and  I  told  ber  1  left  her  with  Mr. 
Gowper,  and  I  never  saw  her  after  that,  nor  did 
Jf  r.  Gowper  return  to  the  house. 

Mr.  /ones.  Jfow  long  did  yon  sit  upF 

Waikir,^  All  niffht. 

Bfr.  Jones.  IFhat  time  next  morning  did 
you  flee  ber  ?—  Walker.   About  seren  a  -dock. 

Mr.  Jonet.  In  the  water,  or  out? 

WMer.  Out  of  the  water. 

Mr.  Cowper,  Pray  will  you  recollect  a  little, 
and  be  very  particular  as  to.  the  time  when  I 
went  out  at  night  ? 

WMer,  Sir,  it  was  a  quarter  after  eleren  by 
•nr  ekick;  the  difference  between  the  town 
dock  and  ours  was  half  an  boor. 

Mr.  Coteper.  But  you  say  by  Tonr  clock  it 
was  aqnarier  after  eleven  Y^Wal/cer,  Yes,  Sir. 

Mr.  Camper.  Pray,  what  account  did  Voq 
give  aa  to  the  time  to  the  coroner's  inquest  if 

Walker.  I  said  then  it  was  eleven,  or  a 
quarter  after  eleven,  when  I  hetfrd  the  door 
shut. 

Mr.  Camper.  Pray,  was  Mrs.  Stont  present 
with  the  coroner's  inauest  when  yon  gave  that 
^dooont? — Walker.  Yes,  she  was. 
^  Mr.  Camper.  Pray,  what  account  did  yon 
give  as  to  the  time  liefore  my  lord  chief  joS' 
SceHoH? 

Walker.  I  gave  the  account  that  it  was 
deven,  or  a  quarter  of  an  hour  after. 

Mr.  Gowper.  In  her  depositions  there  is  half 
an  boor's  difference ;  for  then  she  said  it  was 
half  an  hour  after  ten. 

Baron  HalielL   Which  clock  was 
yours  or  the  town  clock  P 

Walker.  Olirs  was  half  an  hour  faster  than 
theirs. 

Mr.  Camper.  How  came  yon  to  know  this  ? 

Walker.  By  reason  that  dinner  was  dressed 
St  the  oook'iy  and  it  was  ordered  to  be  ready 


by  tw0  a*cb)dc,  and  it  was  ready  at  two  by  the 
town  dock,  and  half  an  hour  after  two  by  oursl 

Mr.  Coo^.  When  ydn  came  dowh  and 
missed  your  mistress,  did  you  enquire  after  her 
all  that  night  r 

Walker.  No,  Shr,  I  did  not  go  out  of  the 
doors ;  I  thought  yon  were  with  her,  and  so  I 
thought  she  wonld  come  to  no  barm. 

Mr.  Camper.  Here  is  a  whole  night  she  given 
no  account  of.    Pray,  mistress,  why  did  not 
'  you  go  after  herP 

Walker.  My  mistress  wonld  not  let  me. 

Mr.  Cooper.  Why  would  she  not  let  youP 

Walker.  I  said  f  would  see  for  her:  No, 
saith  she,  by  reason  if  yon  go  and  see  for  ber, 
and  do  not  tind  her,  it  will  make  an  alarm  over 
the  town,  and.there  may  be  no  occasion. 

Mr.  Camper.  Did  your  mistress  use  to  slay 
out  ay  night  T~^Walker.  No,  never. 

Mr.  Camper.  Have  not  you  said  soP 

Walker.  I  never  said  so  in  mv  life. 

Mr.  Camper.  Pray,  Mrs.  Walker,  did  yon 
never  take  notice  that  your  mistress  was  under 
melancholy  P 

Walker.  I  do  not  say  hat  she  was  melan<* 
cboly ;  she  was  ill  for  some  time ;  and  I  im- 
puted it  to  her  ilkess,  and  I  know  no  other 
cause. 

Mr.  Camper.  Have  yon  not  often  told  people 
that  your  mistress  was  a  melancholy  person, 
upon  yodr  oath? 

Walker.  1  have  said  she  hath  been  ill,  and 
that  made  her  melancholy. 

Mr.  Campet.  I  will  ask  you  this  qoeition ; 
pray,  did  you  ever  purchase  any  poison  more 
or  less,  vnthin  these  twelve  months? 

Walker.  Yes,  Sir,  I  did  so,  and  can  tell 
what  it  was  for. 

Mr.  Caetper.  By  whose  order  ? 

Walker.  By  iny  own  order. 

Mr.  Camper.  Did  you  boy  poison  hot  once, 
upon  your  oath  ? 

Walker.  I  believe  I  might  buy  twice. 

Mr.  Camper,  Where  P 

Walker,  OfMr.  Ludman. 

Mr.  Camper.  Both  times  there? 

Walker.  Yes. 

Mr.  Camper.  Of  him  P 

WMer.  No,  of'the  young  man. 

Mr.  Camper.  Did  you  ever  buy  any  poison 
at  Luton  P-^lTa/fter.  No. 

Mr.  Camper.  Did  yon  ever  buy  any  by  your 
mistress's  order,  or  of  one  Mrs.  Grooke,  opoa 
your  oath  P — Walker.  No,  I  never  did. 

Mr.  Camper.  Pray,  at  what  time  was  it  that 
you  bought  this  poison  yon  speak  of? 

Walker.  I  cannot  remember. 

Mr.  CtNvper.  Pray  recollect  yoniaelf. 

Walker.  It  was  within  this  half  year,  to  be 
sure. 

Mr.  Camper.  What  was  the  naoM  of  the 
poison  vou  asked  for  P 

Waiker.  I  asked  for  while  mercorr. 

Mr.  Camper.   She  saith,  I  nasaed  by;  her 
mistress's  boase,  and  wentdhnctty  to  Mr;  Bare- . 
foot's;  pray,  did  not  yon  come  to  Ifr.* Bare- 
foot's  after  me  P-^ITailUr.  Yes,  nr. 
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iMMUil  Mora  the  coBiMr,  whrn  tli» 

WM  cMilred  inU,  lint  fM  bive 
1iV*«r.  Ym,  I M  w  DM  « I  CM  tdt 
Mr.  CoMer.  Didyoa  gi^e  thb  moouhI  k 

Baron  HtUM.  Mr.  Cowpar,  I  wippaaa  jFMi 

Mt.Gmdmt.  My  Wrd,  I  mean  in  NliliMi  I» 
80  much  or  the  evideooe  which  ahe  nour  fifaa^ 
and  particalMly  wapaala  ■«.    For  whil  and 


3VmI  qfSpmUr  Cd^wU  Mmp       lUn 

Yaa,  aha  did}  far  ha  Via 


or  panoaa  did  yan  boy  it  f 
fTa&Ecr.  I  bavflil  it  t»  poiaon  «  das; 
Mr.  €mfir.  Why  abaoU  ynn 

HWlEar.  kmaadeftl 
hanaa^th^  did  ■»  »  giaai  deal  af 
but  thai  did  nal  do^  aa  I  hanght  ift  a 
ttme. 

Mr.  Coa»Mr«  Wh»fiva  il  to  Iha  dot? 

IFiOtr.  M  Mianathi        

ma  aav* 

J)lr.  C0a9|Mr.  Why  didyooAcoaiaearil 
givcAihedogf 

WMsr.  l£r,  I  aaw  il  giran. 

Mt.Cmiper,  IHdyoarnHlwaaliNrirofiC  ? 

ITa/A^.  Yaayahedidkoowofitafterwarda. 

Sr.  CteMr.  Haiir  did  van  giteit? 
Mer.  In  vnm  nilk. 
Mr.  Cowper.  How  did  the  milk  laoli  ? 
Walker.  lididnallook  diaaolauied  hi  tie 


M 


I. 

MLJamib  AnddMlMiha 

WMtr.  NatinlhalaMt 

Mr.^fipnif.  Waa ii tha  aid  ar 
thai  gaan  yon  tba  ovdar  r 

ITolh*'.  Thayanngarami. 

Mr.CMMMT.  Pray  did  tha  dag  lai^mardM 
yan  pnt  it  dawn  hia  thiaal^  Hpaa  yanr  oalh  f 

Waikmr.  Na»  ha  teat  il»  nnan  nsy  aalh. 

Mr.  JbnM.  Did  Mr.  Gowpar  aand  far  hb 


fonr  iRMaa  thn  naat  day  P 
Walktt.  laannalaay  tihat}  Iwaanotintha 


%. 


/Mil.  Bidha 


to 


ira^ibar.No^Iamanwha 
BIr.  JMflf.  Waa  the  haiaa  in  yonr 
Iwaaaanlfarf-^iraJAer.  Yaa^air. 
Mr,,fimif.  Aad  ha  did  not  came  to 


Banaaagain»baferahawaBitootaf  tawnf 
maiAdid'^gifWit  I      ITalher.  No»4ir. 

*     Mff.  Jamt,    Do  yoa  know  wbiah  way  ha 
went  ont  of  town  ?—)Fa^ibrr.  No,  Sir. 

Baranffolaa^  MIMr.CoW^naatalodva 
at  yonr  hoiiaa  at  the  •--«•-  » 

WM 
thire-,  thei 

you  aaoie  to  in« 


BUkIL    Yoq  laid,  jut  nnw  yoor 
waa  ill*  and  dmt  oMda  har  malan- 
chdy;  what  iVncaa  waaitP 

Wmikerm  My  loadi  she  had  a  grrat  pain  in 


Baron  HatM:  Bam-  long  had  aha  haen 
trooUed  with  it  ? 

WMtf.  Krar  moot  laat  May  wan  twaire 
flMmths  was  the  beginning  of  it. 

Mr.  Jono^  Did  von  e?cr  find  her  iir  tfie 
knit  inclined  to  do  heraalf  a  miachief? 


Walker,  No,  I  nemr  did: 
Mr.  Camper,  You  hoaght  paiaon  twiee,  did 
yoogire  all  the  poison  yon  bought  to  tha  dog  ? 
H^er.  Yes. 

Mr.  Cowfmr.  Tfaadkatandthnhnt? 
Vattaiv  Ye^  thewhale. 
Mr.  Covj)^.  Uownacbdid'yothboy? 
WMtr*    1  am  not  oeitiin  haw  mueh'  I 


"rt- 


Cmpdr.  Fmy^what^niaehiefdid'it'diF 
ttodttrP 

Walker,   I  cannot  tall,  ha  may  ba  afivetiUr 
now  ibr  augbt  I  know. 
Mr.  Cdwper.  What  miachiafdid  the  dog-da  f 
WaUmn  Ad[veHtdaai,liathrawdownaefaral 
tfum  and  broke  them. 

mt.Jmum,    Did  Mr.  Cqwpar,  npiMli  yoor 
Mlhi  hov  Miaferaas  Stent  give  yoo^oider  ta 
^    -   -  Mimhisbed? 

JHb  kitawa  baat,  inhethar  ha*  heard 

hiiaatbyJiar  wfaenaheapidK  it. 

Sii  Aa  spaaM  of  it:aa  aa  he 


WAsr.    No^  ny  lord,  nel 
benra  ha  didk 


Mr«  CoaM0p.  Wh#ra 
'  rilemetoduinerP 
i      WaikpF,  At  Mr.  BMvfaafa. 

Mr.  Cowper.  Then  you IrtMW  I  wanitt Mge 
than? 

Baron  BaieelL    Wha  wrotfe  the  letter  on 
Friday,  that  Mr.  Cowpcrwotthlkidfetliera?  * 

Walker,   I  know  not  who  wrote  it,  hia  wife 
salitit* 

Mr.  JoiMt.   Did  he  tall  yon  ha  wonld  lodge 
there  that  ni|4it  bafora  ha  went  away  P 

Walker.    Whan  he  went  from  dinner  he 


Mr.  Jones.  Call  Jamee  Berry,  (Who 
awiftn.)*  Now,  day  lord,  we  will  giro  cridance 
of  the  manner  how  she  waa  found.  Mr.  Barry, 
Do  you  remember  #han  Bins  Steut>waa  fbcuid 
by  your  mill  P 

Brfry.  No, indeed^ I  donat  hue w.jnal what 
daytitwasi 

Mr.  Jonei.  When  yon  found  her,  do  yoia  rtfn 
member,  heW,  in*  What  manaar  aha  wai  fonod  P 

Beny.  Yes  ^  I  want  out  in  the  monmig  tw 
shoot  a  flush  of  water  by  six  o'eledk,-and*i 


I 


aomelhuig  n  floating  lu  tftie  waleiv  ad  1  want 
onl tor aa^ what  it  waa^  and  I  mw  paiCef  hen 
deaths. 

Mr.  Jmme.  Did'yeu  see  har  ihdb  P 

Berry,  Na^  netttien. 

Mr-  aXNiiSB   l^BS'Mr  mce  under  wntei^-  me 

Berry,  Nopartof  her  body  wnaahatnwntu^ 
atily  aama  paAiof  her'olentlis. 

Mr.  Jcmee,  How  many  fbot  de^  miglst  thn 
water  bnP^Berryi  Pita  foot  deep. 

Mr.  Joact.   And  how  much  waa  ahe 
wktfi,  do  y  dn  coneeife  P 

Berryi  Wlie  might  be 
orr   '    " 


fir  ike  Murder  ofMrt,  Sarah  Stout.  A.  tX  Ii999> 


lllf) 

Mr.  Jonet.  Then  the  whole  Imdy  was  not 
mder  water,  was  it  f — •  Berry.  ^  Yes. 

tfr.  Joiier.  Washer  fece  under  water? 

Berry,  Yes, 

Baron  Haisell.  Pid  she  lie  upon  her  faee, 
•rhefbaekf 

Berrv*  She  lay  upon  her  side.  ' 

Mr.  j&Mt.  When  she  was  taken  not,  were 
hef  syes  open  or  shat? 

Berry.  Herejres  were  open. 

Mr.  Jones,  TVas  she  swelled  with  water  ? 

Beny*  I'did  not  peredre  tier  swelled:  1  was 

nasedfat  it^  and  did  not  so  moch  mind  it  as  I 
should. 

Mr.  J^nei.  Bnt  700  rememhor  her  eyes 
were  staring  open  P — Berry.  Yes. 

ifr.  Jones.  Dldyonseeanyjaarksorhmises 
about  her? — terry.  No. 

Mr.  Comper,  Did  you  see  htr  Icgfl  ?  < 

*  Berry,  No,  I  did  not 

Mr.  Cvwper.  They  were  not  shore  water  P 

Berry.  No, 

Mr.  Covper,  Gould  you  see  them  under 
water  P — Berry. .  I  did  not  so  much  mind  it. 

Mr.  Cmper,  Did  she  lie  straight  or  douMe, 
driven  together  by  the  stream?' 

Berry.  I  did  not  observe. 

Mr.  Cowper.  Did  you  net  obsarre  the  weeds 
and  trumpnry  dhder  herP 

Berry,  lliere  was  no  weeds  at  that  time 
thereabouts. 

Mr.  Jones,  Waa  the  water  dear  ^ 

Berry.  No,  it  was  tliick  water. 

Mr.  Jones,  Was  there  any  thing  under  her, 
in  the  water,  to  prevent  htx  sinking  P 

Berpy.  No,  I  do  not  know  there  was  %  she 
la}r  on  her  right  side,  and  her  right  arm  was 
driven  between  the  stakes,  which  are  within  a 
fot  of  one  another. 

Mr.  Jones,  Did  any  thing  hind^  her  ftom 
sinking? — Berry,  Not  that  T saw. 

Mr.  Jfbfiet.  Did  you.  help  to  take  her  out 
frooB  the  stakes  P — Berry,  No. 

Mr.  Jbfiet.  Call  John  Venables. 

Mr.  Cooper,  Mr.  Benry,  if  I  understand 
^oa  riRht,  /ou  8ay,  ber  riglit  trm  w«i  tirif ea 
between  the  stakes,  and  her  head  between  the 
stakes ;  could'you  perceive  her  right  arm,  and 
where  was  her  left  arm  P 

Berry.  Within  a  small  matterupen  the  water. 

Baron  Hatseil.  Did  you  see  ner  head  and 
arm  tietween  the  stakes  r 

Berry.  Yes,  her  arm  by  one  stake,  and  her 
hcttd  by  another. 
'  Mr.  Jones.  Did  iier  arm  hang  down,  or  bow  ? 

Berry.  I  did  not  mind  so  much  as  I  might 
have  done. 

[Then  JoAo  VenabU$  waa  ^jirom.] 

Mr.  Jones.  Did  von  see  Mrs.  Stout,  when 
lAie  vraa  taken  out  or  the  water,  as  she  lay  in  it  P 

Venables.  Yes. 

Mr.  JoR^i.  Give  aq  account  how  you  found 
her. 

Venables.  She  was  floating  upon  the  water/ 

•  Mr.  Jones.  How  ?  was  al!  her  body,  6r  what 
part  in  the  water  P  • 


{]]» 


Venehles,  (Ate  lay  npon  her  right  iMe,  and 

this  arm  upen  the  w«tar,  mlhar  abvre  the  watWy 
her  mffica  were  upon  the  water. 

Mr.  Jones.  Did  yoo,  help  la  take  her  e«tf 

Venakki.  No,  Sir. 

Mr.  Jbfief.  Were  her  eyes  opctt  then  ? 
.  Vm^ies,  Her  eyes  wire  open  when  I  saw 
her,  but  I  did  not  see  her  when  she  was  taken 
out. 

Mr.  Jbnet.  Did  any  Amg  hinder  her  feom 
sinking? 

Ven&bks.  I  aaw  nelfabg  to  hkHto  her  if  she 
would  have  sunk. 

Mr.  Jones.  Call  Leonard  Ddl.  (Who  waa 
sworn.)  Dy  you  see  this  Mrs;  Stout  hi  the 
water?— De//.  Yes. 

Mr.  Jones.  Pray,  teR  ua  in  whnt  pOBtnveafaa 
was  fbnnd  ? 

Deii.  I  saw  her  fleaAog  in  the  river  s  laaw 
her  face  and  her  cloathi. 

Mr.  Jones.  Were  herdioiliia  al  abefe  the 
water  ?  "" 

Dell.  Her  stays  and  hir  coat  that  «he  had 
next  her. 

Mr.  Jones.  Were  these  plainly  above  tfm 
water  P—jDefiL  Some  part  of  tlnm. 

iir.  Jones.  DM  yon  see  her  Ihe^,  was  that 
above  the  water  ? 

DelL  No,  Sir,  itwas  betwedh  tttpHetf;  she 
lay  on  her  right  side,  and  her  hind  wni  between 
tfaie  stakea,  ml  her  right  ana. 

Mr.  Jones,  Did  you  hdp  to  take  Her  4ml  ef 
the  water  ?«-Detf.  Tee. 

Mr.  Jonet^  Did  anything  lunder  harfitNli 
sinkinff? 

Deu.  Neittierstake8|ter  any  tHing  there. 

Mr,  Jones,  Dul  her  anna  er  neek  acUi  k>  the 
stakea? 

Dell.    Net  to  my  thuddag. 

Mr.  Jones.  Was  the  water  dear,  or  tread|}f 

Dell,  It  vras  veiy  dear. 

Mr.  Jonet.  How  many  Ibot  deep  wins  It  f 

DeU.  I  know  not  but  it  might  be  live  Ibot 
deep. 

Mr.  Jonet.  DM  you  help  totakehereiQfreC 
the  water? 

Dell.  Yes,  Sir,  and  we  tooit  her^affi  eavried 
her  into  the  meadow  just  by,  and  had  her  on 
the  bank. 

Mr.  Jones.  Did  you  observe  her  fsfoe^  msdk^ 
or  arms,  to  be  bruisied  ? 

J}ell.  I  saw  no  bruiie  at  all. 

Bfr.  Cowper,  How  did  you  know  bat  her 
r^t  am  did-readi  to  theground^  ainee  fym 
did  not  see  it  P 

DelL  We  cetild  see  her  arm  lie  in  this  man- 
ner between  the  piles,  the  right  arm  waa  dews* 
wards,  for  she  lay  en  oneside. 

Jttryiruin.  Did  yott  see  any  aim  above  iB^the 
water?— De//.  No. 

Baron.  EatselL  Yon  shonM*  pTopeae  yanr 
questions.^  the  court. 

Juryman,  My  lord,  I  desif^  to  knew  wfacfe 
washer  leflannP 

Baron  JSa(ie//.  Where  waa  h^tdt-armr  - 

Dell.  I  cannot  tell  howitdM  Iier;  IdidW 
ebatrvnit 

1^ 


>«u .  \. 


lllSj 


11  WILLIAM  III. 


<jpWM*r  \A/Wp€r 


[iiao 


BaroD  HainiL  Whca  you  took  ber  out  of 
the  water,  did  yon  obwr?e  ber  body  owoHed  ? 

Dell.  We  cwried  her  into  ihe  metdow,  and 
kid  ber  on  the  benk-tide,  and  there  she  lay 
aboot  an  hour,  and  then  waa  ordered  to  be  car- 
ried into  the  onQler'a. 

Baron  Uaimll.  Did  yon  obaenre  that  any 
water  waa  in  her  body  ? 

Dell.  None  at  all  that  I  coold  see ;  buttbere 
was  some  small  matter  of  froth  came  from  her 
month  and  nostrils. 

Juryman.  M  v  lord,  [  dciireto  know  whether 
her  stars  were  laoed  f 

JklL  Yes,  she  was  laced. 

Mr.  Camper.  If  I  take  yea  right,  yon  say 
she  %ras  strait-laced  ? 

JhU,  Her  stays  were  laced. 

Mr.  Camper.  And  yon  say  there  was  froth 
pad  (bam  came  ont  of  ner  moutb  and  nostrils? 

DeU.  Yes,  Sir.  ' 

Hr.  Jbnei.  Vnj  what  aoantity  ? 

DeU.  I  could  hold  it  aU  in  the  palm  of  my 
hand. 

Mr.  Camper.  How  was  she  taken  out  of  the 
mter? 

Dtll.  My  lord,  we  stood  noon  the  bridge,  I 
and  another  man,  where  she  lay,  and  he  laid 
hold  of  her  and  took  her  ont. 

.Mr.  /onet,    And  did  you  not  peroeife  she 
was  huoff?— Df//.  No,  my  lord- 
Mr.  Camper,  Pray,where  was  she  laid  when 
sbewastuenoot? 

XMl.   In  the  place  called  the  HoppeiSrJcist 

'  Mr.  Camper,  How  long  did  she  lie  there  f 

JfeU.  Abottt  an  honr. 

Mr.  Camper.  Dai  you  sUy  there  all  that 
timer— i>e/l.  Yes. 

Mr.  Camper.  And  did  the  froth  eontinne  to 
iosne  ftam  her  mouth  and  nostrils  ? 

Baron  Haitell.  He  told  you,  Mr.  Cowper, 
he  eottid  boU  it  all  in  the  palm  of  bis  hand. 

Mr.JoM.  Call  John  Ulfe.  (Who  was 
sworn.)  John  Ulfe,  did  you  see  Mrs.  Stout 
when  she  waa  taken  oat  ot  the  water  ? 

Vlfe.  Yes. 

Mr.  Jsnec  Give  an  aoeount  of  the  condition 
idie  v<ffA  in. 

IJlft.  She  lay  on  one  side ;  I  helped  to  take 
her  out. 

Mr.  Jone$,  Did  she  hang  or  stick  U>  any 
thinff  ? 

Uffei  There  was  nothing  at  all  to  hold  her 
op )  she  lay  between  a  couple  of  stakes,  but 
the 'stakes  could  not  hold  her  up. 

Mr.  Jonst.  Did  you  see  her  after  she  was 
taken  ont  f—(r|»fe.  Yes. 

Mr.  jbaei .  Did  any  water  come  out  of  her  ? 

Vffe.  Notbiufr  at  all,  only  a  little  froth  came 
ontofbernostrus. 

..  Mr.  JmitM.  Call  l^therine  Dew.  (Who  waa 
awoi^.)  Did  Voo  see  Mrs.  Stout  taken  out  of 
Ihertf^r-^Dew.  Yes. 

tfir.  Jones.   Did  yon  see  her  in  the  rirer 
before  r--D«r.  Yes,  Sir. 
.  Mr.  Jpnet.  How  did  she  lie  in  tbe  rirer  P 

Vem.  9ie  lay  aide-way  with  ber  ey«aepiii» 
4 


,  and  her  tfeetb  denched  in  her  head,  with  water 
'flowinga  little  from  her  face,  some  part  of  her 
and  her  petticoats  were  above  waler. 

Mr.  Jime$.  Did  nothing  hold  her  from  aink- 
ing? 

Dem,  Her  right  arm  lay  aipunst  the  stake. 

Mr.  Jonei .   Did  you  see  her  after  she  wan 
taken  out  of  the  rirer  f^Dem.  Yea,  Sir. 

Mr.  Jonef.  Was  she  swelled  f 

Dew.   I  did  not  peroeivesbe  waasweDed al 
aU. 

Mr.  Jome$.  Did  yon  handle  berP 

Dew.   No,  I  tonched  nothing  but  her  petti- 
coat. 

Mr.  Jimet.  Did  you  obsarva  her  legs  were 
in  the  water?— Dew.  No,  I  did  not 
Mr.  Camper.  Did  you  see  where  her  right 


Dem^  I  could  not  see  her  right  arm,  the 
water  flowed  over  it 

Mr.  Camper.  Did  yoa  aee  her  after  this 
time? 

Drw.  No,  Sir,  1  saw  her  taken  ont,  bvt  not 
afterward. 

Baron  HatselL  Did  you  see  her  after  she 
lay  on  ike  ground?— D«v.  Yes,  my  lord. 

Baron  HaiteU.  How  was  she  then  ? 

Dem.  She  porged  at  the  nose  and  one  of  her 
eyes ;  I  did  not  take  particular  notice  after  sb^ 
was  out ;  the  notice  1  took  was  when  she  waw 
in  the  water. 

Baron  Jfaltefl.  WbatdidyonaeeathereyeP 

Dem.  Froth,  mv  lord. 

Mr.  Jones.  Did  you  see  her  after  ahe  waa 
stripped  naked  ? — i/ew.  No,  my  lord. 

Mr.  Jomee.  Was  it  a  settkd  frothing,  or  n 
purging  ? — Dem.  A  purging  froth. 

Baron  BatM.  Dm  any  bsdy  wipe  it  off? 

Dem.  No,  my  lord,  1  did  not  see  any  bod^ 
doit 

Baron  Hoiietf.  Then  there  waa  no  new  fr«tb 
came? 

Dem.  No,  my  lord,  T  saw  her  froth  at  tbc| 
nose  and  one  of  tbe  eyes  as  soon  as  she  waa 
taken  out,  but  I  did  not  stay  long. 

Mr.  Camper,  Was  she  in  her  stays  ? 

Dew.  Yes,  Sir. 

Mr.  Camper.  Was  she  not  laced  ? 

Dem,  Yes,  she  was  laoed  before  and  behind. 

Mr.  Jcnee.  Call  Thomas  Dow.  (Wl|0  wsa 
sworn.)  Did  you  see  this  Mrs.  Stout  In  the 
water  P  Pray  gire  mv  lord  and  the  jniy  an  ac- 
count what  po&ure  sne  was  in. 

Dem.  I  saw  her  lying  in  the  water  floating', 
abore  tbe  water  I  will  not  say,  but  the  water 
ran  some  small  matter  orer  her  \  her  right  arm 
was  witbin  tbe  stake,  and  her  left  arm  withoat  i 
she  lay  just  upon  her  side,  atid  I  saw  her  whra 
she  was  first  taken  up,  and  her  shoes  and 
stockings  wera  as  dean  as  when  they  were  put 
on,  no  mud  nor  dirt  upon  them,  and  1  saw  ner 
shoes  and  her  stockings,  as  high  as  her  knee 
almoat ;  but  I  saw  no  dnt 

Mr./on«i.  Do  you  believe  ahe  had  been  sunk 
to  the  bottom  P 

Dem.  She  did  not  look  as  if  she  had,  nor  I 
see  no  witer  cone  frem  her. 
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Mr.  Jonei,'  Did  yoa  oliseiTe  that  she  was 
iwelled  at  all  ? 

'  Dev.  No,  nor  sweHed  that  I  pereei?ed  a 
kit ;  there  was  a  little  froth  that  came  oat  of 
her  nose,  and  about  her  (I  cannot  say  frbm  her 
Jeye),  in  that  it  was  a  small  quantity. 
.  MK  JoncM.  Call  Mr.  Ed^^anl  Blackno.  (Who 
was  sworn.)  Did  you  see  Mrs.  Stout  when  sba 
lay  in  the  water  ? 

Blackno.  Yes,  I  did  see  her  lie  in  the  water 
floating;  1  was  so  near,  that  1  saw  the  miller's 
man  lin  her  up  by  one  of  her  arms  out  of  the 
water. 

Mr.  Jones,  Was  the  arm  bent  or  straight  ?  . 

Blackno.  It  hung  in  this  manner.  (Shewing 
the  c6urt  how  with  his  own  arm.) 

Baron  HalulL  The  other  witnesses  said, 
$ht  lay  on  her  right  side. 

Blackno.  Yes,  sfie  lay  on  he^  right  side,  and 
her  arm  in  this  manner. 

Baron  HattelL  Did  yoa  obsenre  her  to  be 
•welled? 

BUickno.  I  did  not  see  her  taken  out. 

Baron  HatselL  Did  you  observe  any  thing 
to  binder  her  from  sinking  ? 

Blackno,   No,  I  did  not,  nothing  but  the 

Mr.  Cowper,  I  think,  Sir,  if  I  l^rd  yoa 
light,  you  say,  that  this  taking  her  by  the  arm 
and  stirring  her,  was  before  she  was  taken  out 
fif  the  water  ;  then  I  would  know,'  aiUr  she 
^as  stirred,  was  she  let  go  again  P  Was  you  by 
at  tlie  takuig  of  her  up  ? 

Blackno.  No;  I  was  not. 

Baron  HatselL  He  told  yon  she  was  floating 
when  he  saw  her,  and  that  nothing  hindered  her 
from  sinking.  ' 

[Then  WitliMi  Edmunds  and  Winimn  Page 
were  sworn.] 

.Mr.  Jofief.  Edmunds,  did  yoo  see  Mrs.  Stoat 
V ben  she  was  in  the  water  ? 

Edmunds,  Yes,  Sir. 

Mr.  Jones.  Give  aa  account  what  poelare 
ihe  was  in  P 

Edmunds.  She  lay  against  the  stake,  her 
head  lay  against  the  stake  in  the  river;  we 
were  coming  up  in  a  barvei  and  called  |p  a 
ttiller  to  draw  the  water,  out  he  said  ho  could 
not,  for  then  she  would  swim  through ;  and 
then  we  came  on,  and  see  her  He  in  tlie  water. 

Mr.  Jones,  Did  any  thing  hinder  her  from 
^klng  ?~^Edmunds.  Not  that  I  see. 

Mr.  Jones.  Did  no  part  of  her  legs  or  arms 
•tick  P  Did  yoa  see  her  taken  out  ? 

£timunds.  No,  I  did  not,  I  was  ffone ;  I  did 
DOl  know  whether  they  would  take  her  out, 
orntf. 

Mr*  JoiMS.  Page,  ^  did  yoa  see  Mrs.  Sloat 
irp6Q  (he  water  f-^Pagc.  Tcs,  Sir. 

Mr.  Jones.  Tell  us  how  she  lay. 

Fage.    She  lay  floating  09  the  water,  on  her 
l^t  side,  with  her  head  between  the  stakes. 
.   Mr^ JoNM.  Did  her  arois  or  cloaths,  or  any 
Ibing  stick  P — Page.  Not  that  I  saw. 

tC-.  Jon^.  Did  any  thing  hinder  her  from 
Aikingt— Ptfge.  1  saw  nothing. 
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Ml*.  Cowper.  Did  you  see  her  legs  or  knees  ? 

Page.  Noj  I  could  not,  they  were  not  out  of 
the  water. 

Mr.  Jones.  Swear  Mrs.  AnneUlse.  (Whicli 
was  done.)  Did  you  see  Airs.  Stoot  in  th« 
water? 

Ulu.  Yes,  I  helped  to  pall  her  out  1  she  lay 
on  one  aide  in  the  water  floating,  andtbe  watef 
came  over  her  face. 

Mr.  Jones,  Did  she  stick  by  any  thing  P 

Ulse.  One  of  her  arms  watf  about  the  poet 

Mr./oirpf.  How^ 

Ulse,  It  got  through  the  mte. 

Mr.  Jbnet.  But  it  did  not  bang  ? — C/Zm.  No. 

Mr.  Jones,  Did  you  take  her  «otf 

Ulse,  Yes,  sir. 

Mr.  Jones.  Did  you  mind  her  cloaths? 

Ulse.  Yes,  I  turned  ap  her  petticoats  ta  tha 
water. 

Mr.  Jones.  Had  she'gloyes  on  P 
Ulse.  No,  Sir. 

Mr.  Jones,  How  were  her  shoes  aod  stocks 
ingsP 

Ulse.  They  were  not  muddy,  her  stockings 
were  rolled  down,  she  had  no  garters  on. 

Mr.  Cowper.  You  say  one  arm  lay  through 
the  erate.  where  lay  the  other  P 

ulse.  The  other  was  down  m  the  water. 

[William  How  mis  vsiortk.l   '. 

Mr.  Jones,  Did  you  see  Mrs.  Slout  in  tha 
water? 

How.  Yes,  sir,  I  see  her  lie  upon  the  water  $ 
•be  hiy  a-float,  ^e  Alight  lie  tbree  or  ibac 
inches  deep  in  the  water. 

Mr.  Jones,  Did  any  of  her  ckatkt  l|e  aboya 
the  water? 

How,  Soflse  pan  of  her  coats  lay  abore  tha 
water. 

Mr.  Jones,   Did  any  thing  hinder  her  froitt 


How.  I  saw  ttMhtog ;  I  saw  them  take  bet 
oat;  and  did  not  pereetye  she  bun|r  atiy  way  ; 
she  lay  with  onfe  arm,  and  bc^r  bead  in  tb% 
gfale,  iut  I  dkl  not  p«rceiye  she  hung. 

{John  Meager  was  swom.3 

Mr«  Jones,  Well,  do  yoa  giye  an  account  of 
what  you  know  of  Mrs.  Stout  bemg  in  the 
water. 

Meager,  I  see  Mrs.  Sarah  I^Out  flbatin|f 
in  the  water,  her  right  arm  in  the  grate,  an4 
her  left  arm  with  the  stream. 

Mr.  Jonsf.  Did  she  bang  nr  stick  by  any 
thing  ? 

Meager,  No,  neither  hong  nor  stick,  she 
floated. 

Mr.  Camper.  Did  you  see  soitae  body  ga 
tliroueh  tha  Blue-coat  building  abool  deyen 
o^clock. 

Mr.  Meager,  ,  No,  Sir,  I  was  in  bed  Mora 
nine. 

Mr.  Jones.  Now,  my  kvd,  we  will  give  an 
account  how  she  waa  when  siMi  was:stri|i|^  ana 
tbay  came  to  y  iew  the  body .  Call  JobaDima- 
daWinAior.    (Who  w^  sworn.) 

Uimsd.  My  lord,  1  was  sen^rar  atni^i^flil 
Tuesday  the  last  assizes. 
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Mr.  Cowper,  My  loni,  if  your  lordabip 
pTeases,  1  have  some  pb^slmans  of  note  and 
emineticy  tbat  are  come  down  from  London ;  I 
desire  they  may  be  called  into  ooori  to  bear 
what  the  aurj^eoos  say  P 

Baron  HatselL  Ay,  by  all  means. 

Mr.  Cowper,  My  lord,  tbere  is  Dr.  Sloane, 
Dr.  Garth,  Dr.  Morley,  Dr.  Gtlstrop,  Dr. 
Harriot,  Dr.  Wolbston,  Dr.  Crell,  Mr.  Wil- 
liam Cowper,  Mr.  Bartlett,  and  Mr.  Caailin.— - 
[Who  rcBpectWely  ap|ieared  in  court] 

Mr.  Jones,  Give  an  account  how  you  Ibond 
Mrs.  Stout. 

BaroQ  HatselL  Yon  are  a  physician,  I  aup* 
pose,  Sir  r 

Dimsdah.  A  surgeon,  ray  lord.  When  I 
was  aent  for  to  Mra.  Stout's,  I  was  sent  for  two 
or  three  times  before  I  would  go ;  for  I  waa 
onwining  afVer  I  heard  Mrs.  Stout  was  drown- 
ed; for  I  thought  with  mysdf,  what  need 
could  there  be  of  rae  when  the  peraon  was 
dead  P  But  ahe  still  aent ;  and  then  I  went  with 
Mr.  CainKtt,  and  found  a  little  swelling  on  the 
•ide  of  ber  net-k,  and  she  was  black  on  both 
aides,  and  more  particularly  on  the  leA  side, 
and  between  her  breasts  up  towards  the  ooltar- 
Booe;  that  waa  all  I  saw  at  that  time,  only  a 
little  mark  upon  one  of  her  arms,  and  1  tbmk 
upon  ber  left  arm. 

Mr.  Jones,  How  were  her  cars  ? 

Dmnd^le.  There  waa  a  setthiig.  of  bleed  on 
botb  aides  the  neck,  tbat  was  all  1  saw  at  that 
tinie«. 

'    Mr*  Jmuu  How  do  you  think  she  came 
tyit? 

DimsdaU,  TVuly  I  only  gave  an  account 
just  aa  I  say  now  to  tbe  gentlemen  at  that  time, 
4  WW  m>  more  of  it  at  tbat  time,  but  about 
mt  weeks  after  the  body  was  opened  by  Dr. 
PhiUips 

Mr.  Cowper,  My  brd,  he  is  eoing  to  an- 
other pieoa  of  evidence,  and  I  wonldask  liim— ^ 

Mr.  Jones.  \jei  us  have  done  first ;  how  waa 
Jiefcars? 

Dimsdaie,  There  waa  a  blackness  on  both 
cars,  a  settling  of  blood. 

Mr.  JoiMf.  Call  Sarah  Kimpson. 

Baron  Hatsell,  Mr.  Cowper,  now  yon  may 
■sk  him  9ny  fbing,  they  hare  done  with  him. 

Mr.  Comptr,  1  would  ask  him,  whether  he 
was  not  employed  to  view  these  particuhr  spots 
be  nseiMions  at  the  coroner's  inquest? 

Dinudale.  I  was  desired  to  look  upon  the 
fi«e  and  anns,  and  breast,  becanae  they  said 
there  was  a  settlingof  blood  there. 

Mr,  Cowper.  When  you  returned  to  the 
coroner's  inquest,  what  did  you  certify  as  your 
cpmion? 

Dmsdale,   J  did  certify  there  was  a  settling 
cf  blood ;  but  how  it  came  I  could  not  tell. 
^   Mr.  Cowper,  I  ask  you^  Sir,  did  not  you  aay 
it  waa  no  more  than  a  coonnon  stagnation  nsmd 
in- dead  bodies?. 
•    Dim^UtU,  I  do  tiot  remember  a  word  of  It. 

Mr.  Cowper.  Sir,  I  would  ask  you ;  yon  say 
was  about  the  collar  bone:  wai  it 
^ow? 


Dimsdnle,  From  the  collar  bone  downwards. 

Mr.  Cotrper,  Had  she  any  circle  about  her 
neck? — Dtmsdale,  No;  not,  upon  my  oath. 

Mr.  Jonrt.  Swear  Sarah  Kimpeon.  Did  you 
oboerre  this  Mrs.  Sarah  Stout,  when  she  was 
atripped,  bow  her  body  was? — Kimpson,    Yes. 

Mr.  Jones,  Pray,  give  an  account  of  it* 

Kimpson.  She  had  a  great  settlement  of 
Mood  behind  her  ear,  as  much  as  my  hand  wiD 
cover,  and  mure ;  and  ahe  had  a  aettlemeat  of 
blood  under  her  collar  bone. 

Mr.  Jones,  Did  you  see  nothing  about  ber 
neck? 

Kimpson,  Nothing  round  ber  neck ;  on  the 
side  of  ber  neck  there  was  a  mark. 

Mr.  Jones,  Was  there  any  other  part  bruised? 

Kimpum,  Only  ber  left  wrist,  and  ber  body 
was  very  flat  and  lank. 

Mr.  Cowper,  Pray,  what  day  was  it  that 
you  saw  her  ? 

Kimpson.  It  was  the  day  ahe  was  found. 

Mr.  Cowper,  Was  slie  not  laced? 

KimpsoH,  She  was  lacffd. 

hit,  Cowper.  Did  you  help  to  stir  her  f 

Kimpson,  Yes,  Sir. 

Mr.  Jones,  Did  her  body  seem  to  be  swdled'y 
or  was  there  any  water  come  from  her? 

Kimpson,  I  cfid  not  observe  the  least  drop  of 
water  that  appeared  any  way. 

Mr.  Jones.  Did  you  knew  what  did  purge 
from  ber  ? — Kimpson,  Nothing  that  f  saw. 

Mr.  Jones.  Had  not  you  a  child  drowned 
there  lately  ? 

Kimpson,  Yes,  about  ten  weeks  ago. 

Mr.  Joaet.  And  you  found  ber? 

Kimpson,  She  was  drowned  at  night,  and  we 
found  her  next  morning. 

Mr.  Jones,  Where  did  you  find  her,  at  tiM 
lop,  or  at  the  bottom  of  tbe  water  ? 

Kimpson,  At  tbe  bottom. 

Mr.  Jones,  How  waa  she? 

KinfpsoH,  She  was  swelled  as  moch  as  sli« 
could  bold. 

Mr.  Jones.  Were  her  eyee  shot  or  open  ? 

Kin^son.  Her  eyes  were  shut,  and  the  child 
was  laced  as  tight  as  the  coat  could  be, 

Mr.  Jones,  Was  the  child  opened? 

Kimpson,  Yes. 

Mr.  Jones.  And  what  was  in  tbe  body  of  Ac 
child? 

Kimpson.  It  was  very  full  of  water. 

Mr.  Jones.  Call  Sarah  Peppercorn. 

Mr.  Cowper,  You  sav  you  viewed  tbe  diiU; 
had  it  any  settlement  or  blood  f 

Kimpson.  I  saw  none. 

Mr.  Coscper,  And  yoo  viewed  the  body  f 

Kimpson,  Yes. 

(Then  Sank  Peppercorn  was  sworn.) 

Mr. /ones.  Did  you  see  tbe  body  of  Mia^' 
Sarah  Stout,'after  it  was  stript  and  laid  out  ?    ' 

Peppercorn.  I  did,  Sir. 

Mr.  Jones,  In  what  conditiott  did  tou  find 
her?  '        . 

Peppercorn,  I  did  not  see  her  till  she  wm 
brought  Jieme  to  ber  mother's,  apd  there  was  • 
rumour  in  the  town  that  die  waa  vith  child. 
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and  I  wat  sent  for  to  give  an  account  whether 
she  was  or  not,  and  I  found  she  was  not ;  and 
I  helped  to  pull  off  her  cloaths,  and  she  was 
Terj  clear  as  any.  I  e?er  knew,  only  had  a 
black  place  on  the  side  of  her  head,  and  in 
another  place  about  her  ear ;  but  how  it  came 
I  know  not. 

Mr.  Jones,   Did  you  obserre  how  her  body 
wasp 

Peppercorn.  Her  body  was  rery  welLas  any 
woman's  could  be. 

Bfr.  Jones.  Did  you  obserte  any  water,  or 
any  such  thingfrom  herP— P«p/»erconi.  No. 

Mr,  Jones,  "Was  there  any  purging  at  her 
moiltli  or  nostrils  P 

Peppercorn*  A  little  froth  as  any  body  might 
have. 

Mr.  Camper,  At  what  hour  did  yon  see  her  P 

Peppercorn.  I  believe  it  might  be  nine  or 
ten  a-clock. 

Baron  Hatsell.  In  the  moroiog  ? 

Peppercorn.  Yes,  Sir ;  but  I  cannot  give  a 
just  account  of  the  time. 

Baron  Hatsell.  t¥hat  was  you  sent  to  for  ? 

Peppercorn.  To  know  if  she  was  with  child ; 
for  it  was  reported  she  had  drowned  herself 
because  she  was  with  child ;  and  so  her  mother 
desired  roe  to  come  to  give  an  account  that  it 
was  not  so  ;  and  I  found  tliat  it  was  not  so. 

Baron  Hatsell.  You  are  a  midwife,  are  you 
Wit?'— Peppercorn.  Yes,  my  lord. 

(Then  Elizabeth  HusUr  was  sworn.) 

Mr.  Jones.  Had  you  the  view  of  the  body  of 
Mrs.  Sarah  Stout  the  day  you  heard  she  was 
drowned  P 

Hvsler.  She  was  not  drowned,  my  lord ;  I 
went  thiiher  and  hel|)ed  to  pull  off  her  deaths. 

Mr.  Jona.  In  what  condition  was  her  body  P 
'  Husler,  Her  body  was  very  lank  and  ihin^ 
and  no  water  appeared  to  be  in  it. 

Mr.  Jones.  Was  there  any  water  about  h^ 
knouth  and  nose  P 

Busier,    Not  when  1  saw  her. 

Mr.  Jones.  Did  you  mind  her  about  her  neck 
and  head  ? 

Husler.  Yes,  yes,  there  was  a  settling  of 
blood  at  the  top  ot  the  collar  hon«,  just  here, 
and  there  was  a  settling  of  blood  upon  both  her 
ears,  most  about  her  lef^  ear. 

Mr.  Jones.  Swear  Ann  Pilkington.  (Which 
was  done.)  Did  you  see  the  body  of  Mrs. 
Stout  afler  she  was  drowned  P 

Pilkington,    Yes,  Sir. 

Mr.  Jones.  Pray,  in  wbat  condition  was 
lAip  when  she  was  stript  P 

Pilkington.  I  was  in  the  house  when  she 
was  brought  in  dead ;  and  old  Mrs.  Stout  de- 
sired me  to  help  to  lay  her  out ;  and  taking  a 
^w  of  her,  I  did  not  H  all  perceive  her  body 
to  be  swelled. 

'  Mr.  Jones.  Was  there  any  water  came  out 
upon  the  moviug  of  itP 

Pilkington,  No,  I  did  not  perceive  any; 
and  by  a  further  view,  I  saw  a  redness  on  the 
left  side  of  her  head,  and  her  ear  was  black, 
and  there  was  a  little  mail^  upon  her  breast  od 
tbe  left  aide. 
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Mr.  Jones,  What  colour  was  it  of  P 

Pilkington,  It  seemed  reddish  and  blackish : 
as  to  colour,  it  was  like  a  settling  of  blood :  I 
cannot  tell  how  to  make  it  out  very  well. 

Mr.  Cowper,  Had  she  any  circle  round  about 
her  neck  ? ^Pilkington.  No,  not  that  I  see. 

Mr.  Cowper.  Pray,  did  not  you  make  soma 
deposition  to  that  purpose,  that  you  know  ofP . 

Pilkington,  Sir,  J  never  did,  and  darenol 
do  it. 

Mr.  Cowper,  It  was  read  against  roe  in  fha 
King's- bench,  and 'I  will  prove  it;  was  not 
Mr.  Mead  with  you  at  the  time  of  your  .exa- 
mination P — Pilkington,  Yes. 

Mr.  Cowper.  Did  not  he  put  in  some  worda» 
and  what  were  they  P 

Pilkington.  Not  tliat  I  know  of. 

Mr.  Cimper,  But  you  never  swore  S0|  upon 
your  oath  P 

Pilkington.  No,  I  do  not  believe  I  did ;  ift 
did,  it  was  ignorantly. 

Mr.  Jones.  Here  is  her^ezaminatioii,  it  ia 
*  cross  her  neck.* 

Mr,  Cowper.  Was  Mr.  Young  of  Hertford, 
the  constable,  present  when  you  were  ezaminedP 

Pilkington.  Yes,  he  was  so.  The  n«xt  day 
Mrs.  Stout  sent  for  me  again  to  put  on  her 
daughter's  shrowd,  and  I  was  one  that  helped 
to  draw  the  sheet  away,  and  there  was  not  ona 
drop  of  water  come  from  her ;  and  I  laid  a 
cloth*  under  her  chin,  when  I  helped  her  into 
the  coffin,  but  I  did  not  see  the  least  ioiotstura 
come  from  bev. 

Mr.  Cowper,  What  day  was  it,  that  you  pul 
her  into  the  coffin  P 

Pilkington.  The  next  day  after  she  was  dea<L 
.  Mr.  Cowper.    Do  you  know  nothing  of  her 
being  conveyed  into  the  bam  P 

Pilkington.  I  happened  to  be  in  the  barn* 
Mrs.  Stout  desired  me  to  go  with  her,  and  aba 
was  brought  up  in  an  indecent  manner,  and  I 

E'ut  a  sheet  about  her.    I  was  in  Mrs.  Slout'f 
onse  before  her  daughter  was  brou^t  thither, 
Mr. /ones.  Call  Dr.  Coatsworth,  Dr.Nailor^ 
Dr.  Woodliottse,  Dr.  Bide. 

(Mr.  Contiwortk  waa  awmrn.) 

Mr.  Jones,  Pray,  doctor,  had  you  i^  view  of 
the  body  of  Mrs.  Stout  P 

Coatswortk,  Yes,  |  had,  Sir:  I  am  a  sur- 
geon. 

Mr.  Jones.  Pray,  give  an  account  of  it,  aad 
what  your  opinion  was  how  she  came  by  her 
death? 

Coatswortk.  My  lord,  in  April  last  1  was  seni 
for  by  Dr.  Philips,  to  come  to  Qertford  to  sea 
the  body  of  Mrs.  Stout  opened,  who  had  been, 
six  weeks  buried ;  and  be  told  me,  that  there, 
was  a  suspicioi)  she  was  murdered,  and  that^ 
her  relations  were  willmg  to  have  her  taken  up 
and  opened.  I  came  flown,  I  think,  on  the 
27th  of  April,  and  lay  at  Mrs.  Stout's  house 
that  night ;  and  by  her  discourse,  1  understood 
she  wanted  to  be  satisfled,  whether  her  daughter 
was  with  child  P  I  told  her,  it  was  my  opinion 
we  should  find  tl^e  parts  contained  in  the  ab* 
domcn  m  rotteoi  that  it  woaU  lie  impOisible  to 
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discoTer  the  nteras  froQi  the  other  paTti ;  how- 
eTer,  if  she  would  hate  her  opene^C  I  could  not 
lliteover  whether  she  was  with  child,  onless 
^e  tnlhnt  was  become  bon^.  Her  face  and 
neck,  to  her  shoo Iders,  appeared  black,  and  so 
much  corrupted^  that  we  were  unwilling  to 
proceed  any  further:  but,  howerer,  her  mwier 
Would  ha?e  it  done,  and  so  we  did  open  her : 
and  as  soon  as  she  was  opened;  we  perceived 
the  stonwch  and  ff  uts  were  as  full  of  wind  as 
if  they  had  been  hlown  with  a  pair  of  bellows; 
we  put  her  ffuts  aside,  and.  came  to  tlie  uterusy 
and  Dr.  PhUips  shewed  it  us  in  his  hand,  and 
altewards  «ttt  it  out  and  laid  it  on  the  table,  and 
«jpened  it,  and.  we  saw  into  the  carity  of  it,  and 
if  there  had  been  any  l\i\ng  there  as  noiuute  as 
a  hair,  we  might  have  seen  it,* but  it  was  per- 
lectly  free  and  empty ;  and  after  that,  we  put 
tlie  mieatines  into  tneir  plaoss ;  itnd  we  bid  him 
open  the  stomsch,  and  it  was  4>pened  with  an 
nidlsion-knife,  and  it  sunk  flat,  and  let  out  wind, 
hut  no  water.;  afterwards  we  opened  the  breast 
and  lobes  of  the  longs,  and  there  was  no  water; 
then  we  looked  on  aacb  side,  and  took  up  the 
lobes  ef  the  longs  too,  to  see  if  there  was  no 
water  in  the  diaphragm,  and  there  was  none, 
hut  all  dry.  -Tbeo  I  remember  I  said,  this 
woman  could  not  be  drowned,  for  if  she  had 
taken  in  water,  the  water  must  have  rotted  all 
,t1ie  guts ;  that  was  the  construction  1  made  of 
it  then  ;  but  tor  any  marks  about  her  head  and 
seek,  it  was  impoostble  for  qs  to  discover  it,  be- 
cause they  were  so  rotten. 

Mr.  Ccwper,  Yon  say,  this  Inspedkm  was 
made  about  sit  weeks  after  she  was  dead? 

CfitttiwortJL  It  was  made  on  the  89th  of 
4pril. 

Mr.  Camper,  She  was  drowded  on  the  13tb 
•fHarch* 

Mr.  Jofiet.  Did  you  make  an  inctsioa  inte 
Ibcise  parte  of  the  neck  and  head  f 

Coattwortk,  No:  I  told  Mrs.  Stoat  and  her 
«on,  if  you  imagine  the  skoll  to  be  injured,  I 
will  open  the  head ;  for  if  the  scalp  be  never  so 
totteo,  yet  if  the  skuH  has  sulfered  any  im« 
piession  1  shall  discover  it ;  they  said,  they  did 
ttot  auspett-abpakcn  akoU  ia  the  ^sase,  and  so 
lire  did  not  eiamioe  it. 

^r.  Jona.  But  all  her  other  parts  were 
•onnd  P 

Coattworth,  Yes,  sonod  to  a  miracle ;  for  I 
4id  not  imagine  we  could  find  Uiem  80.> 

Mr.  Jones.  Call  John  Dimsdale. 

Mr.  Cmpper,  My  lord,  I  would  know,  and  I 
4esire  to  be  heard  to  this  paint  x  I  think  where 
the  coroner's  inquest  have  viewed  the  body,  and 
the  relations  have  been  heard,  and  the  body 
buried,  that  it  is  not  to  be  stirred  afterwards  for 
any  private  inspection  of  parties,  that  intend  to 
make  tbentsalves  prosecutors;  but  if  it  is  to  be 
taken  up,  it  is  to  be  done  by.soupe  legal  autho- 
rity ;  for  if  it  shouM  be  otherwise,  any  gentle« 
ipan  may  be  easily  trepanned :  for  ipstance,  if 
tliey  should  have  thoi|gbt  0t,  after  the  coroner's 
▼lew,  to  have  brokeu  the  skull  into  a  hundred 
pieces,  this  was  a  private  view  altogether  among 

t|»eaMielf  »•    Cert«ijiil;r,  if  jhey  inkivleft  to 
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hare  prpeecoted  me«  or  aajr 
upon  Ibis  evidence,  thev  ought  to  bavegivea 
us  notice,  that  we  might  bava  bad  some  soi* 
geons  among  them,  to  superiiiieBU  their  pn>» 
ceedings.  My  k>rd,  with  anhmiawij  thisoagbl 
not  to  be  given  in  evidence. 

Baron  HatieiL  Mr.  Cowper,  I  think  y«i 
are  not  io  earnest;  there  is  aa  coloar  for  this 
objection:  if  they  did  take  ap  the  body  withoo; 
notice,  why  should  notibat  ha  eyidecKie?  an- 
less  you  think  they  had  a  daswa  ta  loif  veu 

theniselvea* 

Mr.  C^wper.  Had  yoa  a  Mdiua  la^mrca- 
dum,  or  any  lawful  warrant  for  aaakiog  this  in* 
spection  f-^oaiswcrtk.  No,  thefa  was  not 

Baron  HadeU.  Suppose  tbey  did  aa  ill  thin; 
in  taking  up  the  body  withoot  some  orderi 
though  Ido  iy>t  know  any  more  i|l  ip  lakiog  op 
that  body  than  any  other ;  but,  bowerer,  is  ihu 
any  reason  why  we  should  not  bear  this  eti* 
dence I 

.  C9at$morth.  Mr.  Camhib,  sir  Wm.  CowpsHi 
surgeon,  was  there  by, 

.  Mr.  Jones.  Call  Mr.  Dimsdale,  senior.  (Wba 
was  sworn.)  Had  yoi(  a  view  of  the  body  after 
it  was  taken  up  ?— -Pimrcta/e.  Yea.^ 

Mr.  Jones,  Pray,  give  your  opipioa  of  it 

Vimsdale.  On  the  S8th  of  April,  as  I  re- 
member, I  was  sent  for  down  by  Mrs.  Stout  to 
view  the  body  of  her  daughter.  '  H«r  daughter 
was  just  taken  out  of  the  ground,  hot  not  opech 
ed;  ihey  had  just  touch^  the- body,  but  not 
opened  the  skin  when  I  came  there - 

BsLTon  Hatsell,  Areyouaaurgeonf 

Dinudale.    Yea,  my  lord.    Finding  her  betd 
so  much  mertifted,  down  to   her  neck,  we 
thought  all  the  parts  were  seized,  and  bad  \ 
consultation,  whether  we  should  onen  her  or 
not ;  but  Mrs.  Stout  was  verv  much  earsfed, 
because  a  great  scandal  had  been  nuaed»  that 
her  daughter  was  with  child  \  and  she  said, 
she  would  have  her  opened  la  clear  her  reps- 
tatkm.    With  that  we  opened  her,  and  foswl 
her  body  as  sound  as  any  flesh  cauld  be ;  no 
manner  of  putrlfication  in  her  Inngpa  or  anj. 
other  part,  hot  she  was  rerv  full  a^  wind.    We 
searched  the  stomach  and  the  thorax,  and  foond 
not  one  drop  of  water  about  it.     I  was  more 
curious  than  the  rest,  and  turned  away  faer 
legs,  to  see  if  the  eo^  was  soil^l,  and  tbe 
ooflin  and  shrowd  were  not  wet«    tier  uteroi 
was  taken  out,  and  I  saw  nd  manner  of  sign  of 
conception.    After  this  we  had  a  ooosullsUoo 
to  consider,  wheth^  she  was  drowned  or  pot 
drowned ;  and  we  were  all  of  opinion,  that  she 
was  jnot  dcowned ;  only  Mr.  CamUin  dstires 
he  might  be  excused  froni  girii^  bis  opisio^i 
whether  site  was  drowned  or  not ;  bat  all  ibc 
rest  of  us  did  giv^  our  (^nionS|  that  she  wai 
not  drowoed. 

Mr.  Jooei.  CiviP  your  rea^Mf,  why  yoo  ^ 
Ileved  she  waa  noUprowoed.  , 

Dvmd^U,  My  resaoii  waa  this:  ^eoasie 
we  fbiuid  no  water  In  her ;  her  intestines  vera 
not  putrified ;  jfor  if  there  had  beep  water  io 
her,  that  would  haw  caused  %  fermentatiest 
and  that  wauld  have  rotted  the  litngp  iiMljpiMb 


•'* 


amy 
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Bwoo  BaiulL  Could  j»a  tell,  m>  mapy 
weeks  after,  wliether  she  w««  drowned  or  no? 

Dimtdale.  Yes,  my  lord,  for  tliis reason; 
for  if  she  had  been  drowned,  there  had  been 
soroe^igfo  of  woter ;  and  if  there  had  heen  a 
pint  of  water,  it  ivouM  have  rotted  her  U|^ta 
and  her  j^uts ;  and  that  is  done  in  •  w^'s 
lime  by  fermentaCiun. 

Mr.  Cowper.  Sir,  I  desire  to  kaaw,  whether 
•cpardintr  to  reason  and'  your  akiU,  after  aiae 
weeks  ti  jne,  it  is  possible  thereahould  be  water 
in  the  thorax  f 

DimsdaU.  I  do  believe  there  nay  he  some ; 
for  it  cannot  come  ont  after  the  body  is  dead, 
but  by  pntrifaction ;  and  there  was  no  pu&i&o- 
tion,  but  it  was  firm  and  sound. 

Baron  HafscU.  What  parts  woo|d  ha?e  been 
putrified  bv  the  water  ? 

Dumdak.  The  Inogs  and  bowels. 

Baron  MdttelL  kna  they  were  firm  ? 

Ditnsdaie.  They  were:  and  if  there  had 
been  water,  they  would  hair e  been  potrtfied. 

Mr.  Jones,  Call  John  Dispadale,  junior. 

Juryman.  Was  her  navel  started  r 

Dimsdalemi,  No:  I uerer saw auoh a hody 
in  my  life. 

Mr.  Cowper,  Did  yon  ever  see  a  body  that 
was  drowned,  opened  six  weeks  after? 

DimMdale  sen.  Mo,  never.  If  a  body  he 
drowned  a  fortnight,  the  bovi^ls  will  be  so  rot- 
ten, there  will  be  no  cominjn^  near  it ;  and  1  took 
particular  notice,  and  J  did  not  see  one  drop  of 
water. 

Baron  UatselL  Was  the  coffin  close? 

Dimsdaieaen,  Yee;  i|  was  <;lo8e  and  dry  as 
any  hoard  whatsoever;  and  all  the  parts  sound, 
but  the  head  and  neck,  and  left  arm. 

Mr.  Jone$.  What  do  you  think'coiild  be  the 
reason  of  that  ? 

pUmdale  sfo.  The  leflarm  was  rotteper 
than  the  other,  the  neck  was  rotten  before. 

Mr.  J<me$.  What  did  yom  take  to  he  the 
canseofit? 

Diatcto/e  Sep.  leaoDOtjud^of  tbet 

(Call  JoAn  Dimtdale  jmuor»  Who  was  sworn.) 

DimMdate  jun.  My  lord,  the  body  was  opened 
helbte  I  came  to  see  it,  and  they  were  drf^ving 
up  «n  affidavit,  that  there  was  no  water  in  the 
body,  and  they  desired  me  to  sign  it ;  but  I  de- 
eired  first  to  look  into  the  body ;  and  I  did  look 
into  it,  and  turned  the  intestines  aside,  and  there 
was  no  water  in  it ;  but  the  head  from  the  neck 
was  vary  much  putrified. 

Mr.  Jatret.  Dp  you  believe  she  was  drowned  ? 

J}mtdaiejnn,  Bio,  I  believe  not 

]ttr.  Josei.  Did  you  open  the  fibiW  that  waa 
frowned?  What dilTereece  was  there  batwreeo 
the  body  of  that  child  and  this  ? 

IXmiiak  jun.  The  ebiki  waa  jilrtremely 
fwelled  in  the  belly  and  stoinaeh,  and  had 
^biindaace  of  wnter  m  it, 

Mr.  Jomei,.  Waa  the  child  bused  thai  yeu 
^enedr 

DiwudaUjQB.  It  was  laid  upon  the  table  he- 
lper 1  eaine.  v 

Mr.  Cowper.  How  Img  WM  it  beto  Iha 
ehikt  was  opened  ? 


Dmadakinn.  It  was  drowned  ja  Ibe  aArr- 
noon,  and  opened  the  next  morning.  , 

Mr.  Cmper.  You  said,  (Sir,  you  was  asked 
to  sign  the  aifidavit  Mn^  you  saw  the  body* 
and  yon '  were  honest,  And  W4»uU  M0  the  bod/ 
first ;  pray,  who  asbed  you  ? 

Dowi^^jun.  AMol'tbeaidid. 
Mr.  Cowper.    Who  in  particular  ?   If  yen 
please,  name  them.  .  "^ 

DuNMdifie jun.  Mr.  Cast8worth»Mr,  Philjf% 
Mr.  Camblio,  &c.  they  aajM  fi»f  to  set  Qiy 
hand  to  it,  because  they  thought  I  badsMM  il 
before. 


^en  Dr.  Dimdak  was  sworn.) 

Mr.  Jomes.  Mr.  Bobert  DimsdAle,  was  yo««l 
the  opening  of  the  body  P 

J)r.  Dinvdaj£,  I  came  afWr  it  vns  mn^  | 
Vfy  brother  #ad  I  came  together. 

Sir.  Jones.  What  pr^tesaion  ai»  7011  e^  • 
physician? 

Dr.  Tk'm^dah.  Yes:  when  the  body  was 
taken  up,  tliey  desired  us  fo  be  them,  te  in- 
spect the  body  ;  but  before  we  nfWr,  it  bapr 
pened  they  had  opened  the  body,  and  were 
setting  their  hands  to  e  paper,  a  sort  of  affida* 
Tit ;  and  when  I  came  in,  my  would  ha? ebad 
us  set  our  bsiMls ;  hot  we  would  not,  till  w« 
had  looked  upon  the  body,  and  went  end  laidift 
open  again,  and  we  did  not  find  the  least  drap  of 
water  neither  in  the  thorax  nor  abdomen. 

Mr.  Omper.  Is  it  poUible  there  should  Idt 
water  in  the  thorax,  aeeoriUng  to  your  skill  f    1 

Dr.Dimsduie.  Yes,  we  did  think  thevetronU 
have  been,  if  she  had  been  drowned^ 

Baron  SatulL  Could  you  expeet  to  find  it, 
so  long  as  six  wseks  after  ? 

Dr.  Dimsdttle,  We  sbouklhareeg^peeted  that 
or  aputrifaction ;  hut  we  found  m^  pulriftetioiw 
neither  in  the  bowela  nnr  iotntinf  s,  bulOBl|ir 
upon  her  head  and  shoulders,  and  omo  am. 

Mr.  Ciwper.  Pray,  by  wbat  psasHP^  ^bet 
the  water  go  into  the  thorax? 

Dr.  DimsduU.  It  will  be  Twy  difienit  te 
me  to  describe  the  manner  befiet  but  wesbooU 
have  foutad  sooae  in  the  stonsaQb  Slid  intesttnMk 

Mr.  Cowper.  Pray,  Sir,  how  should  it  go  ialtt 
the  thprax  r 

Dr.Dtnifd^^.  By  the  lyn^pbpdttct  if  ioanisA 
by  any  means. 

Mr.  Cavper.  When  the  pai^  is  dead,  csb 
any  water  paw  into  any  part  of  the  body  f 

Dr.  Dimsd^iU.  We  opened  the  abdooMi  of 
the  child  that  was  drowned,  and  foond  in  tht 
severaUaviiieB  abundance  of  water. 

Mr.  JoAu.  When  a  person  is  dead,4san  Ibsw 
eaeeire  any  water  irfler  ? 

Dr.  J)imadiUe.  No,  for  all  the  paets'  «• 
floeed  and'ootttraded. 

Mr.  Gswper.  Pray,  \f  a  4eadfaady  be  fob 
into  the  water,  will  not  Cbe  srater.  uoaae  ialo  ib» 
wind -pipe  ?  , 

Or.Vim9doie.  I  quHtieQ  wbetbsr  it  will  «r 
no. 

Mr.  Jones.  Washer  mouth  shnt? 

Vr^  Pimdalr.  filbe  was  putri&ad  about  «ia 
head  and  shoulders,  and  one  arm  that  I  .sav 
was  putrified;  iiwaa|heleftanD|asltakeit. 


1131]         11  ^VILLIAM  m.         Trial  of  Spencer  Omper  and  alheet,        [1 I9C 


Mr.  Jones.  Whti  it  jour  opinion,  as  to  her 
dwthr 

Dr.  Dmstdale.  1  beliere  if  she  btd  been 
dromied,  there  woald  hare  been  a  putrifac- 
tioii  of  the  abdomen  firat ;  and  it  was  her  ex- 
treme  parts,  her  arm,  her  head,  and  her  breast, 
that  was  putrified,  bat  her  bowels  seemed  firm 
and  sound. 

Mr.  Jonei.  Then  you  don*t  think  her  death 
Was  by  drowning? — Dr.  Dimtdale.  No. 

Mr.  Cowper,  Pray,  did  not  you  gire  some 
certificate  or  paper,  declaring  the  death  of  this 
gentlewoman,  before  you  saw  the  body  at  all  P 

Dr.  Difwia/e.  No,  I  did  not 

Mr.  Cowptr,  Sir,  I  would  ask  you,  was  not 
yon  angry  that  Mr.  Camblin  would  not  join 
with  you  m  opinion  P — Dr.  DimtdaU.  No. 

Mr.  Omptr.  Did  not  you  tell  him  that  you 
urcre  s  graduate  physician,  and  was  angry  he 
wouM  not  join  wHh  you  P 

Dr.  Dimdale.  Suppose  I  did. 

BaroD  Hatulk  But  did  yon  so  or  no  P 

Dr.  Dimidtile.  Yes,  my  lord,  we  had  some 
words  about  it. 

Mr.  Jonei.  Swear  Dr.  Coalsworth.  (Which 
was  done.)  Now,  my  lord,  we  call  these  gen- 
tlemen that  are  doctors  of  skill,  to  know^  their 
opinions  of  them  that  are  found  floating  without 
water  in  them,  how  thev  came  by  their  death. 

Dr.  Comttworth,  I  nare  not  seen  nnany 
drowned  bodies  to  make  obserration  upon ;  but 
it  is  mr  opinion,  that  erery  body  that  is 
drowned,  is  suffooated  by  water  passing  down 
Aie  wind*pipe  into  the  lungs  upon  respiration ; 
•nd  at  the  same  time,  the  water  pressing  upon 
the  gullet,  there  will  be  n  necearity  of  swallow- 
ing s  great  part  of  it  into  the  stcmach :  1  hare 
been  in  danger  of  being  drowned  myielf,  and  I 
was  Ibrced  to  swalh>w  a  great  quantity  of  water. 
If  a  perMm  was  drowned,  and  taken  out  imme- 
diately, as  soon  as  the  soffocatkm  was  effected, 
I  should  not  wonder  if  there  were  hot  little 
water  in  the  stomach  and  guts ;  but  if  it  lay  in 
the  water  sereral  hours,  it  must  be  rery  strange 
if  the  belly  should  not  be  full  of  water ;  but  I 
will  n<it  say,  it  is  impossible  it  shouki  be  other- 
wise. 

Mr.  Camper.  I  desire  to  know,  whether  this 
^ntleman  attempted  .to  drown  himself^  or  was 
m  danger  of  lieing  drowned  by  accident 

Dr.  Camtimorth.  l\  was  by  accident :  I  was 
mssing  up  the  ship  side,  and  took  liold  of  a 
iBose  rope  instead  of  the  entering  rope,  which 
ftiling  me,  1  fell  into  the  water. 

Mr.  Comper.  But  you  struggled  to  save 
youTMlf  from  drowniop^  P 

Dr.  Coattworih,,  I  did  so ;  I  have  seen  sere- 
tal  perms  that  have  been  drowned,  and  they 
have  lain  several  days,  until  by  fermentation 
ikgf  Uva'been  raised ;  but  I  nerer  made  my 
^   ^  '  nnr  persons  that  hare  been 

'   hours. 

eyer  hear  of  aoT  per- 
Ihey  were  dinwnea,  had 

^kOTo  not  km»WD  such  a 


Mr.  Camper.  Did  you  ever  know,  Sir,  a 
body  that  was  otherwise  kiUed,  to  floiit  upon 
die  water  P 

Dr.  Coatimorth.  I  never  made  any  observa- 
tioooftbat. 

Baron  HattelL  Dr.  Brewne  has  a  learned 
discourse,  in  his  Vulgar  Errors,  upon  this  sub- 
ject, concerning  the  floating  of  dead  bodies  ;  I 
do  not  understand  it  mysell',  but  he  hath  a  wbolo 
chapter  about  it. 

J  Then  Dr.  Nailor  was  swom.^ 
ones.   We  ask  yon  the  same  <jncslioB 
thst  Dr.  Coatsworth  was  asked.  What  ■  your 
opinion  of  dead  bodies  P  If  a  body  be  drowned, 
will  it  have  water  in  it  or  no  ? 

Dr.  Nailor.   My  lord,  1  am  of  opinion,  tbst , 
It  will  have  a  quantity  if  it  be  drowned ;  but  if 
there  be  no  water  in  the  body,  I  believe  that  tho 
person  was  dead  before  it  was  put  into  the 
wster. 

Mr.  Comper.  1  would  ask  the  doctor  one 
qnestion,  my  lord.  Whether  he  was  not  a  con- 
stant voter  a^nst  the  interest  of  our  family  is 
this  corporation  P 

Dr.  Ifmilor.  I  never  did  come  to  give  a  vote, 
but  sir  William  Cowper,  or  bis  ion  opposed 
me,  and  said  I  had  no  right  to  vote. 

Mr.  Ccwper.  I  would  liave  asked  the  same 
(|uestion  of  the  Dimsdales,  if  I  had  remembered 
it ;  they  are  of  another  party,  as  this  gentle- 
man is. 

Baron  HmiuU.  It  is  not  at  all  material,  as 
thev  are  witnesses.— Then  call  Mr.  Babtngton. 
(Who  was  sworn.) 

Mr.  Jones.  Pray,  what  is  your  opinion  of 
this  matter  ? 

Mr.  Bahington.  I  am  of  opinion,  that  all 
bodies  that  go  into  the  water  alive,  and  are 
drowned,  have  water  in  thero,  and  sink  as  soon 
as  they  are  drowned,  and  do  not  rise  so  soon  ss 
this  gentlewoman  did. 

Bit.  Ccmptr.  Pray,  whst  is  your  profession, 
SirP — Mr.  Babingtan.  I  am  a  surgeon. 

Mr.  Comper.  Because  Mr.  j6oe8  called  yoe 
doctor. 

Baron  Uatsell.  Did  you  ever  see  any  drowned 
bodies  P 

Mr.  Babtngion.  Yes,  my  lord,  once  f  bad  a 
gentlewoman  a  patient  that  was  half  an  hour 
under  water,  ano  she  lived  iieveral  hours  after, 
and  in  all  that  time  she  discharared  a  great  quao- 
titjr  of  water :  I  never  heard  of  any  that  went 
alive  into  the  water,  and  were  drowned,  that 
floated  so  soon  as  this  gentlewoman  did;  I 
have  heard  so  from  physicians. 

Baron  HaiselL  1  have  heard  so  too,  and  tbst 
they  are  forced  to  tye  a  bullet  to  dead  bodies 
thrown  into  the  ses,  that  they  hiight  not  rise 
again. 

Mr.  Comper.  The  reason  of  that  is,  that  they 
should  not  rise  again,  not  that  they  will  not 
sink  without  it.  But  I  would  ask  Mr.  Babing'- 
ton,  whether  the  gentlewoman  he  speaks  of 
went  into  the  water  voluntarily,  or  fell  in  by 
accident  P 

Mr.  Bolnngton.  By  ncddent,  but  I  Mktm 
thai  dnaa  not  aUtf  the  I 
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Mr.  Jofiet..  Swear  Br.  Burnet.  (Which  was 
done.)  Dr.  Burnet,  you  bear  what  is  the  mat- 
ter ib  qnestion ;  what  is  your  opinion  of  it  ? 

Dr.  Burnet,  My  lord,  I  think  that  if  any 
tierson  fall  into  the  water  by  acqiient,  or  throws 
bimself  in,  the  body  will  receive  water  as  long 
as  it  is  alive,  and  there  are  endeavours  for  res- 
piration, and  afker  these  endeavours  are  over, 
there  is  no  water  will  come  in,  for  all  the  parts 
are  closed ;  so  consequently  there  must  be 
water  in  all  probability  found  in  her. 

Mr.  Jones,  What,  do  they  swim  or  sink  ? 

Dr.  Burnet,  They  sink  ;  1  never  saw  a  per- 


tim 


mn  drowned  taken  up  without  water  in  my    same  time ;  likewise  in  another  engagement. 


life ;  but  1  have  seen  several  full  of  water. 

Mr.  Cowpqr,    I  think  you  say  when  the  fa- 
culty of  respiration  ceases,  no  water  comes  in. 
'  Dr.  Burnet.  Yes,  that  is  my  opinion. 

Mr.  Cowper,   But  the  water  does  pass  into 
them  ivbile  there  are  endeavours  for  respira* 
tioQ  ? — Dr.  Burnet.  Yes,  that  is  my  opinion. 
[Then  Dr.  Woodhouse  was  sworn.] ' 

Mr.  Jonei,  Doctor,  what  is  your  opinion  of 
this  matter  ? 

Dr.  Woodhaute,  My  opinion  is,  that  no  per- 


Mr.  Jonei,  Have  you  known  of  aoy  men 
that  have  been  killed,  and  thrown  into  the  sea, 
or  who  have  fallen  in  and  been  drowAed  ?  Pray 
tell  us  the  difference  as  to  their  si^imming  and 
sinking. 

Clement,  In  the  year  89,  or  90,  in  Beacby 
fight,  I  saw  several  thrown  over-board  during 
the  engagement,  but  one  particularlv  I  took 
notice  of,  that  was  my  fnend,  and  Killed  hv 
my  side ;  I  saw  him  swim  for  a  censidtrabU 
dbtance  from  the  ship;  and  a  ship  coming 
under  our  stem,  caused  me  to  lose  signt  of  him, 
but  I  saw  several  dead  bodies  floating  at  4he 


where  a  man  had  both  bis  legs  shot  olf,  and 
died  instantlv>  tliey  threw  over  his  legs;  tliough 
they  sunk,  I  saw  his  body  float :  likewiMi  I 
have  seen  several  men  who  have  died  natural 
deaths  at  sea,  thev  have  when  they  have  beea 
dead  had  a  considerable  weight  of  ballast  and 
shot  made  fast  to  them,  and  so  w^re  tbrowa 
over-board ;  because  we  hold  it  for  a  general 
rule,  that  all  men  swim  if  they  be  dead  befqni 
they  come  into  the  water ;  and  on  the  contra- 
ry,  I  have  seen  men  when  they  have  beea 


son  is  suffocated  by  water,  but  be  must  have  a    drowned,  that  they  have  sunk  as  soon  as  the 
great  deal  of  water  within  him,  a  great  deal  of   '       * '  ......  ^    ..«  -       -. 

water  in  the  stomach,  and  some  in  the  lungs. 

Mr.  Cowper,  Pray,  Sir,  did  you  ever  open 
any  of  these  bodies  ? 

br.  Woodhaute.  Yes,  I  have  opened  a  child 
myself  that  bad  a  great  quantity  of  u  ater  in  it. 

Mr.  Cowper.  Did  you  find  any  quantity  of 
water  in  the  throat? 

Dr.  Woodhouse,  There  was  some,  but  a 
litde,  but  a  great  deal  In  the  stomach. 

Mr.  Cowper.  Pray,  which  way  can  it  pass 
into  the  thorax? 

Dr.  Woodhouse,  While  the  person  is  strug- 
gling for  respiration,  there  may  be  a  relaxation 
of  and  the  person  must  suck  in  water  as 

well  as  air,  and  some  water  may  get  into  the 
wiod-pipe,  and  so  enter  into  the  lungs, 

Mr.  Coafper.  Is  there  a  passage  from  the 
lungs  to  the  thorax  ? 

Dr.  Weodhouse.  The  thorax  is  the  vessel 
wberein  the  lungs  lie,  the  lun^s  in  the  thorax, 
fbe  breast  is  the  cavity  where  tne.lungs  lie,  the 
wind- pipe  is  the  conveyance  to  the  lungs,  and 
WL  person  in  respiration  takes  down  some  water 
there,  but  no  duubt  the  greater  quantity  will  be 
in  the  stomach. 

Baron  HatselL  Pray  let  me  ask  you  a  ques- 
tion :  some  of  the  witnesses  said,  that  if  a  per- 
son be  drowned,  and  lies  dead  a  great  while, 
the  inwards  will  be  putrifled ;  what  is  your 
opinion  of  it? 

Dr.  Woodhouse.  No  donbt,  my  loro,  where 
water  gets  into  the  stomach,  or  wherever  it  is, 
it  will  putrify  very  soon. 

Mr.  Jones.  Call  Edward  Clement.  (Who 
was  fworn.)  Are  not  you  a  seaman  ? 

Clement.  Yes,  Sir. 

Mr.  Jones,  How  long  have  you  been  so  ? 

Clement.  Man  1  have  writ  myself  but  six 
years,  but  I  bare  used  the  sea  nine  or  ten 
years. 


breath' was  out  of  their  bodies,  and  f  conld 
no  more  of  them.  For  instance,  a  man  fell 
out  of  the  Cornwall,  and  sank  down  to  rights, 
and  seven  days  afterwards  we  weighed  anchor, 
and  he  was  brought  up  grasping  bis  arm  about 
the  cable :  and  we  nave  observed  in  several 
cases,  that  where  men  fall  over-board,  as  soon 
as  their  breath  is  out  of  their  bodies  they  sink 
downright ;  and  on  the  contrary,  where  a  dead 
body  is  thrown  over-board  without  weight,  it 
wilfswim. 

Mr.  Jones.  You  have  been  in  aiight;  bow 
do  bodies  float  af\er  a  battle  ? 

Clement,  Men  float  with  their  beads  just 
down,  and  the  small  of  their  back  and  buttocks 
upwards :  1  have  seen  a  great  number  of  them, 
some  hundreds  in  Beachy-head  fi^ht,  when 
we  engaged  the  French.  I  was  in  the  old 
Cambridge  at  that  time.  1  saiv  several  (what 
number  1  will  not  be  positite,  hot  there  were  a 

freat  number,  I  cannot  guess  to  a  score)  that 
id  really  swim,  and  I  could  see  thtm  float  for 
a  considerable  distance. 
Mr.  Jones.  Have  you  seen  a  shipwrebk  F 
Clement.  Yes^;  the  Coronation,  in  September 
1691.  1  was  then  belonging  to  the  Dutchess, 
nnder  the  command  of  captain  Clement ;  wa 
k>oked  out  and  see  them  taking  down  their 
masts ;  we  saw  the  men  walking  up  and  down^ 
on  the  right  side,  and  the  ship  sink  down,  and 
they  swam  up  and  down  like  a  shoal  of  fish  ona 
after  another ;  and  I  see  them  hover  one  upon 
anotheV,  and  see  them  drop  away  by  scores  at 
a  time ;  and  there  was  an  account  of  about 
nineteen  that  saved  themselves,  some  by  boats, 
and  others  by  swimming ;  but  there  were  no 
more  saved  out  of  the  ship's  ooroplement.' 
which  was  between  five  and  six  hundred,  and 
the  rest  i  saw  sinking  downright,  some  twenty 
at  a  time.  There  was  a  fisherman  brought 
our  captain  word,  that  in  laying  in  of  bis  uott 
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IM  dmvr  Hb  MMO  Men  dine  md*  tlie  rodcs 
that  wemHPMrifad  bekmgiit^totlM  Coroottion. 
We  geiNsndljr  tbrow  la  b^  of  btllasi  with 


Mr.  JopiM,  I  tappoM  all  men  UmC  are 
trowMd^  j<m  nnk  them  with  weight!  f 

Ckmeni.  Fdrmerlyahet  wee  allowed  Ibr  that 
Mifdte;  ther^  uaed  to  be  thrctacere  wetfj^t  of 
irmt,  hot  now  it  ia  a  \mg  or  bcllan  that  ia  made 
fhaiiotheiii. 

Mr.  3<met.  Thes  yoo  tahe  it  for  a  eertaia 
rale,  tliet  thoae  that  are  drowned  aink,  but 
tlfbao  thitt  are  thrown  of«r-board  do  not  ? 

CkminL  Yea;  otberwirfe  why  ahonldthe 
goremmenl  be  at  that  raat  ebafi^  to  allow 
Swemeore  or  fouracore  weight  of  iron  to  nnfc 
drery  m«o,  bat  only  that  their  ewhnming 
l^hoiit  i^oM  not  be  a  diaco w  agcment  to  otheta  ? 

[Tlien  JtJeAarJ  Gi«  was  awom.] 

Mr.  J0m9^  Y^  b*v  ^  queatioo  ;  pray 
what  do  yA  aay  to  it? 

Om.  I  waa  at  aea  a  great  while,  and  all  the 
Oien  that  I  aae  tamed  over-board  had  a  great 
Wniffat  at  their  heela  lo  sink  then. 

lu.  /mat.  Then  will  they  twin  otherwiae  P 

Oim*  So  they  aay. 

Mr.  Jenai .  Are  yon  a  aeaman  P 

Gin.  I  weniagMat  ny  will  in  two  figbta. 

Mr.  Jaiwa.  Then,  gentlemen  of  thejnnr,  I 
kope  wo  hare  given  you  aatiafaction  that  Mrs. 
Stout  did  not  drown  heraelf,  but  waa  earried 
into  the  walar  after  ahe  was  killed.  That  waa 
tho  fint  flocatioe ;  for  if  it  be  true  tliat  all  dead 
hodiaa  when  Uiey  are  pnt  into  the  water  do 
awimt  and  tho  bodiea  tkat  go  alive  into  tlie 
water  and  are  drowned  do  sink,  this  is  suffi* 
cieni  evidenoe  dipt  she  came  by  her  death  not 
by  drowning,  but  some  other  way.  Now,  my 
lord,  an  to  tho  aaoond  mntlar,  and  that  ia  to 
give  aucfa  evidenoe  aa  we  have  against  these 
gentlemen  at  the  bar.  Mr.  Cowper,  it  appears, 
waa  the  bal  man  tbaf  any  one  can  give  an  ac- 
oount  of  waa  in  her  company.  What  became 
of  her  afierwarda,  or  where  they  went,  nobody 
can  tall  i  hot  the  other  witoesaea  have  given 
yon  evidence  that  he  was  the  last  man  that  waa 
with  her.  1  shall  only  give  thia  further  evi- 
dence aa  to  Mr.  Cowper,  that  notwitlistanding 
nil  the  ciailitj'and  kiuduesaea  that  paawd  be- 
tween him  a^d  this  family,  wlien  the  bruit  and 
Boiab  of  this  fact  waa  apread  abroad,  Mr.  Cow* 
per  did  not  come  to  consider  and  consult  with 
eld  Mrs.  Stout  what  wao  to  fan  done ;  hut  ho 
took  no  manner  of  notice  of  it,  and  the  next 
day  he  rode  out  of  town,  without  further  taking 
aotioeof  it. 

Call  George  AUridge  and  John  Archer. 

\Ji3kn  Areker  wna  sworn.] 

Mr.  Jotui.  Do  vou  know  any  thing  of  Mr. 
Cpwpei'a  golofl^  oof  of  (own  about  this  businem 
lun.  &Moot^  bttttg  drowned  f 

it.  Tea,  t  did  see  him  go  out  of  town 


Joaet .  Whklh  way  did  hn  ^o  f 
*dUt^   He  went  the  back  Way  ftOM  thd 

ni  1  lopptM  he  aiAi  ihil  w» jr. 


Mr.  Camper.  What  day  waa  it  I  wentf  Is  it 
not  the  way  that  I  need  to  go  when  1  go  the 
circuit  into  Essex  f 

Archer.  Yea,  I  beliere  so. 

Mr.  Cavper,  I  lodged  at  Mr.  Barefbot^a,  and 
iehaa  a  back-door  to  the  Olove,  where  my 
home  waa,  and  I  went  the  dwect  way  into 
Essex,  and  it  was  Wedncaitay  momibg:  What 
day  waa  it  von  aee  me  go  P 

Archer,  It  waa  on  the  Wedneadav  momin§f« 

Mr.  Cowper.  That  waa  the  very  oay  1  went 
mto 


[Then  George  Aldridge  waa  sworn.] 

Mr.  Jono.  When  did  Mr.  Cowper  go  ool 
of  town  the  last  assises  P 

Aliridgt.  On  Wedoenda]r. 

Mr.  Jomee.  Which  way  did  he  gM  P 

Aidridge,  Ho  went  the  way  to  Chehnafbitl. 

Mr.  Jonei.  Did  you  not  fetch  his  horae  from 
Sloat*a  ?~^Aidridge,  Yea,  8ir. 

Mr.  J«>fiei.  How  often  did  yon  go  for  it  P 

Aldridge,  Three  limea. 

Mr.  Jonce,  When  ? 

Aldridge.  On  ToAday  night  1  anit  once, 
and  went  twice  myself;  thd  llrat  time  them 
waa  nobody  at  home  to  deliver  the  home ;  so  I 
went  to  Mr.  Stem's,  and  asked  him  about  the 
Imrae,  and  he  aatd  he  co«ild  not  deliver  him  till 
the  maid  went  home,  and*  then  I  west  abuol 
1 1  o^olock  and  bad  the  horse. 

Baron  UaiteiL  .Was  it  efeven  nt  mghtf 

Aldridge,  Yea,  my  lord. 

Mr.  Copper.  When  I  sent  youtofbtch  my 
horse,  what  dtrectiona  did  I  give  you  ? 

*Aldridge.  Yoo  gave  me  directions  to  fettoh 
yow  horse,  because  you  aaid  yoo  should  have 
occaaion  to  go  out  next  morning  betimea  with 
the  judge. 

Mr.  Cowper,  The  reaaon  I  sent  for  my  horse 
waa  this  ;  when  I  heard  she  had  drowned  her* 
self,  I  think  it  concerned  me  in  prndAsoe  to 
send  a  oommon  hoetler  for  htm,  mr  fear  tlie 
hmi  of  tlie  manor  ahonid  seize  «ll  that  waa 
there  aa  forfeited. 

Baron  Haitett.  There  was  no  danger  of  that, 
for  she  waa  Ibuod  <  Non  eoanpos  mentis.' 

Mr.  Cowper.  No,  my  kvrd,  i  aent  before  the 
verdict. 

Mr.  Jonet.  ft  seenM  yen  did  not  think  fit  t# 
go  and  take  horae  there  yonraelf,  though  yo« 
put  your  horse  there. 

mw,  my  kwd,  we  win  go  on,  and  give  th« 
other  evidence  that  we  opened  concerning 
theae  three  other  gentlemen  that  came  to  town  ; 
two  of  them  took  lodgings  at  Gmrey'S  at  five 
in  the  afternoon,  but  did  not  come  in  till  he« 
tweefl  eleven  and  twelve,  and  then  they 
bron^t  another  in  with  them ;  and  Choogn 
he  had  been  in  town  five  or  six  lionrs,  his  i&H 
were  wet  in  his  sboea,  and  his  head  was  of  a 
reeky  sweat ;  he  bad  been  at  Some  hard  U^ 
hour  I  believe,  and  not  drinking  bimaelf  itita 
such  a  sweat 

Cnir  John  Gurrey,  Maltltew  Gurrer,  dnd 
SUsiheth  Gumy. 

[JpAji  Gtcrray  ww  awom.} 
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Mr.  Jamgj  Do  yoo  knoir  aiir  of  ibe  gpen- 
ti«mctt  cHhelNir ?-^.  Gurrey.  Vet. 
'  Mr.  .Kniei.  Name  who  yoa  know. 

J,  Gurrty.  Tbevo  it  Mr.  StepheoSy  Mr. 
Ruferty  and  Mr.  Marson. 

Mr.  Jojiei.  Pray  do  you  remember  wben 
tfaev  took  lodging  at  year  houte? 

J.  Gurf€y.  'rhe  uat  aadcca ;  wheii  they 
first  came,  there  was  ooly  Mr.  Stephens  and 
Mr.  Roffers. 

Mr.  fonei.  At  what  time  did  they  take  it  ? 

J.  Gurrey,  I  was  at  church,  and  cannot  tell 
that,  they  hired  the  lodgings  ot'  my  wife.  . 

Mr.  Jonc$,  What  can  you  say  more? 
'  J.  Gurrty*  I  was  in  at  night  when  they 
came ;  there  came  three  of  them  at  eleven 
at  night,  whereof  Mr.  Marson  was  the  third 
|ierBon,  and  be  said  he  was  destitole  of  a  Iodis- 
ing, and  he  asked  far  a  spare  bed ;  my  wife 
told  him  she  had  one,  hot  had  let  it ;  where- 
upon Mr'.  Stevens  and  Mr.  Rogers  said  be 
shoold  todge  with  them ;  so.  they  went  up  all 
tegether,  and  they  called  for  a  fire  to  be 
kindled,  and  asked  for  the  landlord,  which  was  I, 
and  tbev  asked  metolblch  a  bottleef  wine ;  and 
I  toM  them  I  would  fetch  a  quart,  which  I  did ; 
and  4hen  they  asked  melo  sit  dawn  and  drmk 
with  them,  which  1  did ;  and  then  they  asked 
me  if  one  Mrs.  Sarah  Stout  did  not  live  in  town, 
and  whether  she  was  m  fortune  ?  I  said  Yes. 
Then  they  said  they  did  notknow  bow  to  come 
to  the  siglit  of  her ;  and  I  said  I  jwoidd  shew 
them  her  to-morrow  mornings  not  questioning 
but  I  might  see  her  sometinie  as  she  was  com- 
ing down  the  street:  so  they  said  they  would 
go  to  see  her.  Mr.  Hogers  and  Mr.  Stepbens 
cbaiged  Mr.  Marson  with  being  her  old  sweet- 
heart ;  saith  Mr.  Marson,  she  nath  thrown  tee 
off,  but  a  friend  of  mine  will  be  even  with  her 
by  this  time. 

Baron  Eat$elL  What  o'clock  was  it  then? 

J.  Gurrty,  I  reckon  eleven  <tf  the  clock 
when  they  came  in. 

Baron  HatseiL  Did  you  observe  in  what  con- 
dition Mr.^  Marson  was  in  ? 

/.  Gurrey,  I  did  not  observe,  only  that  be 
was  hot,  and  put  by  his  wig ;  I  see  his  head 
was  wet,  and  be  said  he  was  just  come  from 
liondon,  and  that  made  him  in  such  a  beat. 

Mr.  Joiiei.  Had  he  shoes  or  boots  on  ? 

J.  Gurrty,  1  did  not  observe  that 

Mr.  Jont$,  What  did  they  do  the  next  dav  ? 

jr.  Gurrty,  The  next  morning  I  beard  this 
party  was  in  the  yrater ;  I  sat  up  all  night, 
and  vias  fain  to  wait  till  my  daugbtec  came 
down  to  look  after  the  shop ;  and  then  I  went 
to  see  her,  and  she  was  removed  into  the  barn, 
and  they  were  wiping  her  face,  closing  her 
eyes, .and  putting  up  her  jaws;  aniTas  1 
came  back  these  penons  were  walking,  and 
I  niet  Mr.  Marson  and  Mr.  Stephens,  and 
told  them  the  news ;  said  1,  this  person  baa 
come  to  a  sad  accident:  say  they,  so  we  hear  ; 
but  nevertheless  we  will  be  aa  good  as  our 
word,  and'  go  and  see  her.  1  went  witb 
them  and  overtook  Mr.  Rogers ;  and  Marson 
said,  we  are  going  to  see  Mn.  Stout.    O  land- 
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lord!  said  Ro^erSi  yoa  msv  take  up  that  rogue 
(pointing  at  Mr.  Marson),  mr  what  he  said  last 
night ;  but  1  did  not  thinks  they  sjieakinff 'so 
jocularly,  that  there  was  any  suspicion  of  their 
beingeoneemed  in  tbe  morJer.  A  second  titne 
1  went,  the  barn-door  was  locked ;  1  knodced., 
and  tb^  opened  it,  and  let  ue  in,  and  they  no- 
covered  her  faoeto  let  me  see  her,  and  1  touched 
ber ;  and  lookmg  about  for  them  they  were 
ffone^  and  I  cannot  say  they  see  her  or  touched 
her :  Then  Mr.  Marson  and  they  were  consult- 
ing how  to  send  a  great  coat  to  iioodon,  and  I 
directed  them  to  a  coachman  at  the  Bell-inn  ; 
but  I  dkl  not  hear  he  went  to  enquire  after  the 
coachman ;  then  they  went  to  your  kirdship's 
chamber,  and  I  went  home  \  and  about  eleven 
^o'clock  I  saw  Mr.  Macson  and  Mr.  Stephens 
coming  down  with  Mr.  Spencer  Cowper. 

Mr.  Manon.  I  did  not  go  out  that  night 
afler  I  came  in. 

'Hit,  Jones,  No;  we  agree  that  Did  yon 
see  Mr.  Cowper  and  these  gentlemen  together  ? 

J.  Gur,  Only  at  eleven  o'clock  on  Tuesdaj 
noon,  Mr.  Oowperi  Mr.  Marson,  and  Mr.  Sla-^ 
phens  were  coming  down  to  the  maiket-phKe. 

Mr.  Jime$,  Did  not  they  take  their  leave  of 
you  when  they  went  away  from  you  that  fore* 
noon? 

J.  Gur,  No ;  only  in  the  morning  they  told 
me  they  would  send  me  word  at  noon  if'^they 
intended  to  lodge  there. 

Mr.  Jtfarson.  IdesiretoknowofMr.Garrsy» 
if  his  sister  waenot  in  the  room  when  we  came 
in? 

/.  Gur,  She  was  in  our  boose  that  day ; 
but  whether  when  they  came  in  I  cannot  tell. 

Mr.  Cowptrj  Pray,  have  you  not  had  some 
discourse  with  your  sister,  the  widow  Davis, 
ooncemiog  some  suspicion  that  you  had  of 
Sarah  Walker,  that  bath  been  prodnoed  aa  a 
witness? 

J.  Gur,  I  do  not  remember  any  such.    - 

Mr.  Camper,  Then  did  not  yon  say  these 
words,  We  must  not  concern  oursdves  with 
Sarah  Walker,  for  she  is  the  only  witness 
against  the  Cowpers  ? 

J.  Oar.- 1  cannot  remember  any  eucb  thing. 

Baron  HatitU,  You  may  answer  according 
to  the  best  of  what  yoo  remember  ?  if  you  say 
you  have  forgot  wMn  yon  have  not,  you  are 
tors  worn. 

Mr.  Camper.  If  your  lordship  pleases  to  give 
leave  to  Mr.  Ourrey  to  reooUect  himself.  I 
ask  him.  Whether  he  ^id  not  talk  with  his  sister 
Davis  about  some  suspicion  his  wife  and  he 
bad  about  Sarah  Walker,  tbe  maid-servant  of 
the  deceased? 

J.  Gur,  I  believe  there  might  be  some  talk 
of  a  person  that  was  seen  to  go  into  the  church* 
yarci  at  some  distance  with  wah  Walker. 

Mr.  Camper,  Did  your  wife  say  that  she  did 
suspect  that  person  ?— %l.  Gur,  Yes. 

Mr.  Camper,  Didyourwifesay  they  behaved 
themselves  strangely,  and  that  she  would  have 
persuaded  the  widow  Blewit  to  have  watched 
her  ? — J,  Gur,  There  was  something  of  that. 

Mr.  Camper,  vWu  there  not  some  mkk 
40 
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jvronli,  Ibftt  tlMf  nrntl  mii  neMe  wilfa  Strab 
Walker,  for  tke  is  tbe  witnett  agtOMl  the 
Cowpers  P 

/.  Gfir.  I  nud»  Do  not  oonoem  jonnelf  with 
Sarah  Waller,  for  fieurof  tilciiig  off  her  evi- 
dence. 

Mr.  Omper,  Pray  did  not  the  widow  Davif 
iwann  Ibe  sheets  for  th€>se  geatlemen  ? 

J.  Gur.  She  was  with  mjf  wife,  bttt  I  cannot 
fay  whether  she  wanned  the  sheets.  * 

Mr.  Camper.  When  they  cane  hone,  had 
you  any  lodgers  that  wantcwl  to  oone  home? 
Juad  not  you  one  Gape  ? 

J.  Gtir.  I  cannot  say  whethar  be  was  m 
before  or  afler  them. 

Mr.  Omper.  Did  not  you  say  to  Tonr  sister 
Dsvis,  Now  these  gentlemen  are  in  oed»  if  Mr. 
Gape  would  oome  home,  our  fiunily  would 
beouiet?— J.  Gtir.  I  do  not  remember  that 

Mr.  Cowper.  Pray,  did  not  yon  go  h>  look 
Ibr  Mr.  Gape  ? 

/.  Gur.  Yn,  I  went  to  Hoekley's. 

Mr.  Camper,  Who  dkl  you  employ  to  speak 
to  Mr.  Gaper-**J.  Our.  Mrs.  Hockley. 

Mr.  Cawper.  When  you  came  home  to  your 
own  house,  and  after  vou  had  been  at  Hock- 
ley's ta  speak  with  Mr.  Gape,  what  acxount 
did  ^ou  give  of  the  time  of  night,  and  other 
partieularsP 

J.  Gur.  I  gave  no  acooontof  thetime. 

Mr.  Cawper.*  Not  to  Mrs.  Daris  P* 

J:  Gur.  I  cannot  tell  whether  I  did  or  no. 

Mr.  Camper.  Did  not  you  say,  Mr.  Gape 
asked  Mrs.  Hocklev  what  a-clock  it  was  ? 

J.  Gur.  Mo,  I  do  not  remember  that ;  but 
Mrs.  Hodcley  went  in,  and  told  him  what  time 
•fnigbt  it  was ;  it  was  eleren  or  twelve  of  the 
clock,  whether  I  cannot  say. 

Mr.  Janet.  Call  Martha  Guney.  (Who  was 
sworn.)  ^bich  of  these  gentlonen  do  you 
knoirP 

Mrs.  Gar.  Mr.  Manon,  Mr.  Rogers,  and 
Mr.  Stephens. 

Mr.  Joaef .  What  time  of  the  nigbt  was  it 
when  they  came  to  your  house  ?  gire  an  account 
of  it,  and  what  you  beard  them  say. 

Mrs.  Gur.  It  was  a  little  afler  fire,  or 
thereabouts,  that  they  came 

Air.  Jones.  Who  came  P 

Mrs.  Giir.  Mr.  Stephens,  and  Mr.  Rogers, 
and  there  was  one  Mr.  Gilbert,  that  msrried  a 
first  cousin  of  mine ;  he  came  and  asked  me 
for  my  husband ;  and  I  asked  him  bis  business, 
and  he  said  he  wanted  to  speak  with  him. 

Mr.  Jones.  Pray,  oome  to  these  men ;  when 
did  they  come  lo  your  house  P 

Mrs.  Gtir.  They  hired  the  lodging  at  five  of 
the  ck)ck.  When  they  first  came  to  see  tbem 
I  was  not  at  home:  Mr.  Gilbert  brought  them, 
and  as  I  wssoonMng  along tbe  su*eet  I  saw  Mr. 
Gilbert  walkingoff,  and  would  not  kx^kat  me. 

Mr.  Jones.  When  did  they  go  out  P 
•Mrs.  Gur,  They  never  staid  there. 
.  i^»  Jones.  When  did  they  oome  in  again  P 

^rs.  Gur.  Between' eleven  and  twelve. 
Nm  HatseiL  Whit  did  Ifaey  ih»  when  they 
^n  again  P 


Mm.Gnr.  I  was  kynig  on  aome  aheett  two 
pair  of  atsin  when  they  came,  and  fiicn  then 
was  three  of  them;  so  they  saw  me  a  Kttle 
afler,  and  begged  my  amuse  for  bringma^  in 
another,  fiir  tbev  said  it  won  so  late  that  thcjr 
ooold  not  get  alodging  any  where  else:  and 
said,  if  1  thought  fit,  the  gentleman  ahouM  lie 
with  tbem :  And  I  Isld  tbem  I  liked  it  very 
wtll. 

Mr.Joaei.  Whatfiring  had  they  P 

Mrs.  Gur.  The  firing*!  laid  on  m  themom- 
kig,  and  the^  oent  ftir  my  husband  to  fetch 
them  some  wine. 

Mr.  Joaei.  What  did  ymi  hear  them  talk  on  P 

Mrs.  Gur.  They  disoonraed  with  my  bus- 
band,  and  asked  him  if  he  know  Mrs.  Sarah 
Stout ;  and  one  of  them  said  to  Mr.  Marson,  I 
think  she  was  an  old  aweutbeartof  yonni ;  Ay, 
said  he,  but  she  turned  om  ofT,  hnt  a  fviend  of 
mine  is  even  with  her:  And  Mr.  Rogers  said 
be  was  in  with  her;  and  afteiwaids  said,  bar 
business  was  done.  They  bad  a  bsmdle,  that 
was  wrapt  up  in  a  pure  wmto  doth,  like  to  aa 
apron, but  I  cannot  say  it  was  an  apron;  and 
there  was  aparodbanragloeseby-it;  andwbcA 
he  laid  it  down  be  said,  he  would  pass  his  word 
Mrs.  Sarah  Stout's  oaartmgdajiv  ware  over; 
and  1  said,  I  hoped  it  was  no  hurt  to  tbe  rai- 
tlewomao ;  and  tnen  I  looking  upon  Mr.  Mar* 
son,  saw  him  put  liis  peraka  vide,  and  hk 
head  reeked,  and  be  told  them  bo  was  but  jast 
come  from  London  that  night,  irbinb  oMde 
htm  disappointed  of  a  lodging. 

Mr.  Jones.  What  did  you  bear  them  say 
about  any  money  P 

Mrs.  Gur.  1  askad  them  how  they  wanM 
hnt^  their  bad  warmed  P  AndMr.Manoiismw 
swered,  very  hot :  With  tbst  I  went  down  to 
send  my  datighter  up,  and  she  could  not  gw 
presently  ;  I  told  her  then  she  must  go  as  aoott 
as  she  could. 

Baron  Hutsell.  Pray,  do  iot  tell  ns  what 
passed  betiveeo  you  and  your  daughter :  What 
do  you  know  of  these  gentlemen  P 

Sirs.  Gur.  I  went  to  the  neit  room,  to  sec 
if  every  thing  was  as  it  should  be;  I  hearken- 
ed, and  they  had  some  discourse  sbout  monejr, 
and  I  heara  somebody  (1  do  not  know  who  it 
sbouki  be  exoept  it  were  Mr.  Stephens)  answer 
and  say,  the  use  money  was  paid  to  night  ;^  but 
what  money  they  meaat,  I  cannot  tell. 

Mr.  Jones.  What  did  yon  find  when  they 
were  gone  ? 

Mrs.  Gur.  Sir,  1  found  a  oord  at  tbe  end  of 
the  truok. 

Mr.  Jona.  Was  it  there  in  tbe  morning,  or 
before  they  came  P 

Mrs.  Gur.  No,  it  could  not,  fbr  1  swept  ny 
room,  and  wiped  down  tbe  dust 

Mr.  Jones.  Was  the  cord  white  P 

Mrs.  Gur.  No,  it  was  more  dirty  than  it^  is 
now,  fbr  my  husband  and  f  have  woi«  it  m  our 
pockets. 

Mr.  Catfper.  Pray,  who  bronght  the  cord 
down  from  above  stairs  P 

Mrs.  Gar.  My  daughter  that  lived  wkb  ma; 
and  tha  laid  il  1^00  tbe  fbelf. 
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Mr.  Cmp€r.  Did  tun  joo  betr  thti^  was  a 
coroner^t  inquest  sitting  ? 

Mrs.  G«r.  The  mxi  day  at  night  I  did  hear 
of  it. 

Mr.  Comper.  Why  did  not  you  go  to  the 
oorooer'ft  inqaest  and  giro  an  aooount  of  it 
Ihm? 

Mra.  Qur,  I  told  my  hasband  of  it,  and  I 
asked  my  husband  if  he  did  not  hear  what  they 
flKud  ooocerning  Mra.  Saiah  Stout?  And  he 
auswfffedy  yes,  they  ought  to  he  taken  up  for 
the  words  tbev  said  last  night :  Why,  saith  I, 
do  not  you  talce  notice  of  it  P  I  think  you  ought 
to  take  them  up.  But  he  went  out  of  doora, 
•nd  I  saw  no  mora  of  htm  till  the  afternoon. 
When  1  heacd  the  words,  I  thought  somelMNly 
bad  stole  avsay  and  got  to  bed  to  her. 

Mr.  Camper.  Prav,  if  your,  huifband  heard 
theae  words,  why  did  not  he  go  to  the  conmer's 
inquest? 

Mrs.  Gnr*  I  did  qpeak  to  him  to  bai e  them 
taken  up. 

Mr.  Coaper^  Why  did  he  not  do  it  ? 

Mrs.  Gur»  He  sairl  be  would  not  do  it ;  he 
did  not  know  but  it  might  cost  him  his  Uie. 

Mr.  Jones.  How  came  you  afler  this  tu  dis- 
cover ii  ?        ^ 

Mrs.  Gur,  Because  I  was  so  troubled  in 
mind  I  could  not  rest  night  nor  day ;  and  1 
tohl  him  if  be  would  not  tall  of  it,  I  would  tell 
otit  myself,  for  I  was  not  able  to  live. 

'  Elizabeth  Gurrey  was  sworn. 

Mr,  Jones,  Pray,  do  vou  know  Mr.  Rogers, 
]|r.  Stephens,  and  Mr.  Marson  P 

JS.  u«r.  .1  know  Mr.  Marsou,  and  these  are 
the  other  gentlemen,  1  reckon. 

Mr.  Jones.  What  discouite  did  you  hear 
irom.tbeiv  ? 

E.  Gur,  Mr.  Marson  asked  the  other  gen- 
tlemen how  much  money  they  had  spent?  the 
other  answered,  what  was  that  to  him ;  yon 
have  bad  for^  or  fifty  pounds  to  your  share. 
Then  the  other  asked  nim,  whether  the  busi- 
ness waa  done  ?  And  be  answered,  he  bdbved 
it  was }  but  if  it  was  not  done,  it  would4)e  done 
to  night. . .  Then,  my  lord,  he  polled  a  handful 
<»f  money  out  of  his  pocket,  and  swore  he  would 
spend  it  all  for  joy  tne  bnsiness  was  dono. 

Mr.' Jotus.  Was  Mr.  Gowper's  name  men* 
tioned? 

E.  Gw.  I  heard  them  meption  Mr.  Gow- 
per's name,  but  not  Mra.  Sarah  Stout's. 

Mr.  Jones.  What  condition  was  the  gentle- 
man's shoes  in  ? 

E.  Gur,  I  think  it  was  Mr.  Marson,  his 
shoes  were  very  wet  and  dirty ;  one  of  them 
waa  very  hot,  and  he  wiped  his  head  with  his 
handkerchief. 

.  Mr.  Jones.  Now,  my  lord,  we  have  done  as 
4o  oar  evidence.  Mr.  Marson  pretended  he 
was  just  then  alighted  and  come  from  London, 
and  was  in  a  great  heat,  and  his  shoes  were 
wet:  I  wonder  what  Mr.  Marson  bad  been 
doing;  for  when  he  was  eammined,  he  said,  he 
earoa  to  town  abont  eight  of  the  clock,  and  went 
lo  Ili6  Glove  nad  JDtolipUtt  iotty  fuid  stayed  th^pe 
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till  be  came  to  his  lodging.  Now  it.  was  a 
wonderful  thing  that  be  should  come  w^tsbod, 
from  a  taveruy  where  be  had  been  sitting  fouv 
or  five  houra  together. 

Then  the  Examination  of  Mr.  John  Marson 
was  read : 

The  Examination  of  JopN  MAnsCfN,  taken  b9> 
fore  me,  this  97th  day  of  April,  1699^. 

*'  Who  beiqg  ejutmined  where  he  was  on 
Monday  the  IStb  of  March  last,  saith,  That  he 
was  at  the  borough  of  Southwark  (he  being  an- 
attorney  of  the  iidd  court)  till  past  4  of  the  ekek 
in  the  afternoon ;  and  saith,  that  be  set  out 
from  Southwark  !br  Hertford  soon  after,  and 
oame  to  Hertford  s^ut  8  the  same  afternoon, 

and  pot  up  his  horse  at  the  sign  of »  ui 

inn  there,  and  then  went  to  the  H^M  and 
Glove,  together  with  Godfrey  Gimbart,  esq. 
Ellis  Stcrphens,  William  Rogara,  and  some 
others,  where  thiiy  stayed  till  about  eleven  of 
the  clock  at  sight,  and  then  this  eammioanC 
went  thence  direod^  to  the  house  of  Joha  Qpr^ 
rev,  with  the  said  Stephens  and  Roger% 
wbo  lay  altogether  in  the  said  Gorrey'a  boose 
all  that  night.  And  being  asked  wluit  he  said 
concerning  the  said  Mra.  Sarah  Stout,  deceas- 
ed, this  examinant  saith,  that  on  Sunday  tha 
IdlU  of  March  last,  this  examinant  being  im 
company  witbvOoe  Thomas  Marshall,  and  tell- 
ing him  that  this  examinant  intended  the  next 
day  for  Hertford,  with  the  marabal  of  the 
Rug's  Bench,  the  said  Thomas  Manhall  de^ 
sired  this  examinant  and  the  said  St^pheqsv 
who  was  then  abN>  in  company,  that  they  would 
go  and  see  the  said  Sarah  Stout  (his  sweet- 
heart.) He  confessetb,  that  he  did  ask  the  said 
Qomey,  if  he  would  shew  this  examinant 
where  the  said  Stout  lived ;  telling  the  said 
Gomy  that  his  name  was  Mareball,  and  asked 
him  if  he  never  heard  of  him  before ;  and  joci»« 
larly  said,  that  be  wouM  go  to  see  her  the  nasi 
moroing,  but  doth  not  believe  that  be  said  any 
thing  that  any  friend  was  even  with  the  said 
Sar£  Scout,  or  to  such  like  effiect.  And  doth 
confess,  that  he  did  the  next  day,  upon  the  aaid 
Gurrey's  telling  him  that  the  said  Slout  was 
drowned,  say,  that  he  would  keep  his  word, 
and  would  see  her.  And  saith,  that  meeting 
with  Mr.  Gowper  (who  is  this  exsminant'a  aiN 
quaintanoe)  he  believes  he  did  talk  with  him 
concemii»g  the  said  Stout's  being  drowned,  this 
examinant  having  seen  her  body  that  mornings 

'*JoBN  Mabson." 
Gogn.  Die  et  Anno  anftedict. 
Goram    J.  Hpiff.' 

Mr.  Jonas,  All  that  1  obsenre  from  it,  isihist 
That  he  had  been  five  houra^in  town,  and  when 
be  came  to  his  lodging,  he  came  in  wet  and 
hot,  and  aaid  he  was  just  come  from  London. 

Ifarfro.  i  had  rid  tbrty  miles  that  day,  and 
could  not  be  soon  cold.  j 

Baron  HatsM,  They  have  done  now  for  the 
king;  come,  Mr.  Gowjieri  whal^  do  you  saf 
toitp 
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Mr.  Jmei.  If  yottr  tonUhip  pl«Me»  we  wOl 
etn  OM  whBCW  more,  IkUrv  Riebawkoa.  Mra. 
RidMrdboii,  do.yoa  know  Mr.  Humm^or  may 
of  tbeie  geallemen  t 

Mn.  SieKmrdatm.  Tticf  came  ea  Toeaday 
Bigbt  to  the  Bdl  at  Hoddeadoo,  and  lay  there, 
and  our  of  the  gentleroeo,  when  I  waa  warai- 
iligtbeaheela,aakcdmeiri  knew  Mra.  Sarah 
Stout?  And  I  said.  Yea.  He  aaked  me  if  1 
knew  which  way  she  came  to  her  end  ?  And  1 
told  htm,  1  cOttM  not  tdl. 

Mr..Kmef.  Isthatalir  What  did  they  any 
mere? 

Mn.  RkkitrdM.  They  did  dewe  and  wkh 
it  might  be  fband  ont  how  it  came  about;  and 
one  KentSeman  took  no  notice  of  her  at  all. 
They  had  a  little  bundle,  hot  what  was  in  it  1 
cannot  tell,  bat  there  1  saw  it  boond  up  in  some 
coloured  staffer  other,  bat  what  it  waa  I  can- 
not^teU. 
Mr.  Jomes.   Is  that  all  yon  can  say  P 
Mrs.  Richanisom.   Yes,  that  is  aO. 
Mr.  Jome$.   Then  we  have  done, 
fiaron  UatuU.    Come,  Mr.  Cowper,  what 
do  yon  say  to  it? 

Mr.  (Xvper,  New  they  have  done  on  the 
fsK  of  the  king,  my  lord,  and  yon  gentlemen 
of  the  jury,  1  most  beg  yonr  patience  for  my 
defence.  I  confcsa  it  was  an  nnlbrtunale  ne- 
eideatfbr  me(aaMr.ionescaUsit)thatI  hap- 
pened to  be  the  last  person  (lor  anght  appears) 
m  the  company  of  a  melancholy  woman.  The 
dieoourse  occainoood  by  thia  accident  had  been 
n  anfiicient  misfortoiie  to  me,  without  any 
thing  else  to  aggravate  it ;  bat  1  did  not  in  the 
leaat  imagine  that  ao  little,  so  trivial  an  evi- 
dence as  here  is,  conhl  poaMblv  have  affected 
metosogrenta  degree,  as  to  bring  me  to  this 
place  to  aaawer  for  the  wont  fact  that  the  worst 
of  men  can  be  guilty  of. 

M?  kird,  your  lordship  did  jost  now  observe, 
that  1  have  appeared  at  the  bar  lor  my  ^ienla ; 
hat  Imust  say  too,  that  I  never  appeared  for 
myself  under  this,  or  the  like  circamatancea,  as 
n  criminal,  for  any  offence  whataoever. 

Mr.  Jones  very  well  said,  when  he  apoke  on 
the  part  of  the  kmg.  That  if  this  geifllewoman 
was  arardered,  the  crime  was  vilkinoas,  base, 
harimrous,  aad  croel;  and  fbr  my  part  1  think 
ioloo;  the  crane  woaM  be  so  great,  that  it 
eoabi  oever  be  saflkiently  condemned :  hot  at 
the  same  time  I  may  aver,  that  to  anppoae  a 
nurder  witboot  good  groundafor  it,  and  aiW* 
orards  to  charge  innocent  men  with  it  know- 
ingly and  malieioosly,  is  to  a  trifle  as  baaeand 
barbarooa  as  the  OMirder  Itself  coiihl  be.  My 
lord,  I  speak  fbr  my  sfWB  part;  I  know  not  at 
what  once  other  men  may  value  their  lives ; 
iiat  I  had  moeh  rntbar  myadf  waa  murdered 
thanmy  reputataim;  whidi  yet  I  am  sensible 
hath  sttflferad  greatly  hitherto  by  the  asaliee 
and  artifice  of  aome  man,  who  have  gene  pretty 
lar  in  making  thia  fiMt,  aa  barbaiwna  as  it  is,  to 
he  credited  of  me.  And  tberslbre  I  aaost  b« 
yoor  loiMup's  and  the  jury 'a  patience,  whib 
)  noioaly  defcad  my  hfe,  but  jyMlify  myself 
tko  from  Ihew  thpap  thai  have  vajfmfy 


M,  by  tlw  esMpiney  and  artifice  of 
my  aoeasers. 

My  krd,  in  aH  the  f  vidsars  that  hath  been 
given,  ImiMtebaerve,  that  there  iaaonoaitive 
evidence,  with  submisripa,  to  indaee  t&e  jury 
or  aay  one  to  believe  the  geacial,  that  thia  gcn- 
tlewoesan  was  murdered ;  bvt  they  go  opna 
/onppesitioas  aad  infiereoeea,  which  are  oaotra* 
dieted  Inr  other  drcumatancea,  in  the  very  evi«' 
dence  ortho  proaacutsr,  that  make  full  as  strong' 
Jo  prove  siie  was  not  amrdered,  aa  that  aha 
"was ;  ao  that,  as  it  slantia,  it  can  amennt  only 
to  a  bareanppontion  that  ahe  waa  mm^ered  by 


anvbody. 
Then, 


to  the  cvideime  that  particularly 
relatea  t»  myaelf,  or  the  geatleaMn  who  stand 
with  me  at  the  bar,  that  they  or  1  wcrecoo- 
cerned  m  it  (if  she  waa  uNudered)  there  as  aot 
one  syllable  of  proof;  at  most,  it  amnaata  but 
to  make  us  suspect  a  murder,  not  proved,  hot 
only  snspecttd :  this  I  ahaerva  opon  the  evi- 
dence, as  it  bow  stands  without  answer,  aa  ii 
baa  been  given  on  tbe  kimr*a  pan;  and  hew 
hr,  in  the  case  of  hie,  omo  shall  be  aiectc4 
with  evidence  of  thia  nature,  which  neither 
proven  the  murder  in  general,  nor  that  they  did 
It  in  particular;  though  no  defence  waa  ande» 
or  any  further  answer  given,  i  muat  subeait  to 
your  lord«hin's  and  the  jurr's  judgment. 

But,  my  lord,  1  do  not  doubt  but  I  shaU  bu 
able  to  Wipe  away  even  that  resMte  aaspicios> 
by  my  defence :  they  have  been  kmg  in  their 
evidence  for  the  king,  and  therefore  I  must  be^ 
your  patieace  while  I  give  a  partimJar  apawer 
to  every  part  of  it,  in  as  good  a  method  as  1  aaa 
able:  and  1  will  waste  as  little  tiase  aa  may 
coosiat  with  the  justifying  my  reputation ;  ft«r 
which  1  know  your  kwdship  wiil  have  aa  tender 
aregard,  to  see  it  doth  not  sufier  n^fustly,  as 
fbr  my  life  itself. 

And  I  promise  your  lordship,  I  shall  treofale 
you  with  no  evidence  which  is  not  exprem  aad 
plain ;  no  iouemkies  or  suspicions ;  but  1  shall 
prore  felly  and  deariy,  in  the  first  pinee,  thaft 
there  was  no  ground  at  all,  in  thia  case,  to 
poee  she  was  murdered  by  any  one  but 


The  fifst  fact  that  they  inaisted  upon  to  infer 

thatthebodjr 
floating:  now,  my  lord,  that  fact,  J  am  able  by 


a  murder  from  it,  was,  that  the  body  waa  found 


the  evidence  1  have,  as  well  as  from  that  of  the 
proaecutor,  to  deny ;  fbr  the  Act  waa  directly 
otherwise,  that  ia,  she  waa  iMit  found  floating^. 

And  whereaa  the  pioaccator'a  witaeaaea,  wh^ 
have  been  produced  to  this  psin|»  are  ohscvra 
and  poor  men,  and  your  kirdahip  nlws i  vss» 
have  been  tai^t  to  aay  generelly  thai  ahe 
floated ;  which,  when  tlmy  are  required  m  ex^ 
plain,  and  deacribe  how  ahe  kiv,  thay  contradbA 
themadvea  in,  by  ahewing  she  lay  aidewaya 
between  the  stakes,  and  almost  all  under  water. 
Now  f  shall  give  your  lordahip  aad  the  jury  a 
full  and  particular  account  aad  deacnption 
frees  the  pariah  afficeis,  men  easahiyed  by  the 
careoer  to  take  the  body  out  of  the  water,  af 
the  very  ihanmr  and  peature  in  which  it  waa 
firrtfound;  which  they  are  aanah  better  afala 
tedathan  the  praaeomor'a  wilai  wta^  hati^ 
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her  before  oH'  or  meit  of  Iboie  peofile ; 
and  these  offieere  clearly  offree,  tbet-  her  body 
WM  ttoder  weter  whcfn  ionod,  except  some 
enMHeppeenmoe  of  her  |iettiooelB,  near  or  oo  the 
surAce  of  the  waler ;  which  oiay  be  very  easily 
aooeanted  for,  because  the  stakes  the  witnesses 
meulion,  and  which  are  driven  into  the  gronnd 
croes  the  rirer,  to  prevent  weeds  and  trumpery 
fiom  ronniogf  into  the  mill-stand,  as  the  wil- 
aesses  have  already  said,  about  a^bot  distance 
from  one  another,  and  are  set  with  their  feet 
from  the  mill,  and  their  heads  inclining  toward 
the  mill  with  the  stream.  Now,  my  lord, 
every  one  knows,  that  though  a  drowned  body 
wiU  at  first  sink,  yet  it  is  biioy  ant,  and  does  not  go 
downrigbt  and  rest  in  one  place  like  lead ;  for  a 
homanhody  is  seldom  or  never  in  astream  found 
to  lie  where  it  was  drowned :  a  body  drowned 
at  Ghelaea  has  Jieen  ofken  found  by  fishenmen 
at  London,  and  that  before  it  came  to  float 
above  water.  Now,  if  a  body  is  so  buoyant, 
as  that  it  is  driven  down  by  the  impellent  force 
of  the  ourrent  (though  it  do  not  float  above 
water)  it  seems  a  consequence,  that  when  it 
comes  to  be  stopped  and  resisted  by  the  stakes, 
which  lie  with  their  heads  downward,  inclining 
with  the  stream,  the  stream  beariii|[  the  body 
against  the  stakes,  must  needs  raise  it  upwards 
to  find  another  passage  if  possible,  when  the 
ordinary  and  natural  is  obstructed.  I  have 
seen,  I  remember,  that  where  weeds  havebeen 
driven  down  a  river,  and  bare  been  routed  along 
at  the  bottom,  when  they  have  come  down  to 
a  board  or  staifces  of  a  wyer,  or  turnpike;  they 
have  been  by  the  force  of  the  water  raised  up 

r'ost  those  boards  or  stakes,  and  forced  over 
9,  though  without  such  obstruction  they 
had  undoubtedly  continued  to  roul  under  the 
water.  1  do  not  know  of  any  other  svmplom 
they  pretend  to,  of  her  not  being  cfrowned, 
from  any  thing  observed .  of  her  in  the  water. 
Then,  as  to  the  flatness  of  her  belly,  when  she 
was  put  into  her  oofiin,  I  shall  shew  it  is  a 
common  and  natural  accident;  sometimes 
drowned  bodies  are  swelled  more,  sometimes 
less,  sometimes  not  at  ail :  1  think  it  hardly 
deserves  a  ph;f  sidan  to  prove  that  a  body  may 
he  drowned  with  very  little  water ;  that  a  man 
nay  be  drowned  by  strangling  or  suffocation, 
caused  by  a  little  water  in  the  lungs,  without  any 
great  quantity  of  water  received  in  the  body,  is 
u  certain  and  established  truth ;  for  1  am  told 
that  when  respiration  ceases,  the  party  dies, 
-  and  can  receive  no  more  water  after  that :  so 
that  nothing  is  to  be  inferred  from  a  body's 
having  more  or  less  water  found  in  it,  espe* 
dally  if  ^our  birdship  will  give  me  leave  to  ob- 
aerve  this  distinction,  where  ;a  body  is  volun* 
tarily  drowned,  and  where  it  is  drowned  by 
accident ;  for  people  that  M\  in  by  accident  do 
atruggie  and  strive  as  long  as  they  can ;  every 
thne  Uiey  rise  they  drink  some  water  into  the 
stomach,  to  prevent  its  (Mssmg  into  the  lungs, 
and  aie  drowned  no  sooner  t^n  needs  must ; 
but  penons  that  voluntarily  drown  themselves, 
to  he  sure  desperately  pinase  into  the  water, 
Ip  tf^ateb  a  ousfrabie  life  as  soonaa  they 


can ;  and  so  that  little  quantity  in  the  lungs 
which  causes  death  may  be  the  sooner  taken 
ia;  afker  which  no  more  is  received:  audi 
hope  bv  physicians  it  will  sppear  there  is  good 
ground  for  this  difference. 

The  next  is  the  evidence  that  tlie  surgeons 
have  given  on  the  other  part,  relating  to  the* 
taking  this  gentlewoman  out  of  her  grave  aAer 
she  had  been  buried  six  weeks.  Whether  tbia 
ought  to  have  been  given  in  evidence,  for  the ' 
reasons  I  hinted  at,  in  a  criminal  case,  I  sub- 
mit to  yonr  lordship;  but  as  it  is,  J  haveoo 
reason  to  apnrehend  it^  being  able  to  make  ap- 
pear, that  the  gentlemen  who  spoke  to  this 
point  have  delivered  themselves  in  that  man* 
ner,  either  out  of  extreme  malice,  or  a  most 
profuund  ignorance ;  this  will  be  so  very  plain 
upoo  my  evidence,  that  I  most  take  the  liberty 
to  impute  one  or  both  of  those  causes  to  the 
gentlemen  that  have  argued  from  their  obser- 
vations upon  that  matter. 

And  now,  if  your  lordship  will  but  please  to 
consider  the  circumstances  under  which  they 
would  accuse  me  of  this  horrid  action,  I  do  not 
think  they  will  pretend  to  say,  that  ia  (he 
whole  course  of  my  life  1  have  been  ^Ity  of 
any  mean  or  indirect  action ;   and  I  will  put  it 
upon  the  worst  enemy  I  have  in  the  world  to> 
say  it.    Now,  for  a  man  in  the  condition  I  was 
in,  of  some  fortune  in  possessioii,  related  to  a 
bHter,  in  a  ^fOoA  employment,  thriving  in  my 
profession,  living  within  mv  income,  never  in 
debt  (1  may  truly  say  not  five  poumls  at  any 
one  time  these  years  past),  having  no  poesi«\ 
bility  of  makinjg^  any  advantage  by  her  death, 
void  of  all  malice,  and,  as  appears  by  her  owir 
evidence,  in  perfect  amity  and  friendship  with 
this  gentlewoman,  to  be  guilty  of  the  n^urder*. 
ing  t^,  to  liegin  at  the  top  of  all  baseness  and 
wickedness,  certahily  is  incredible. 

My  lord,  in  this  prosecution  my  enemies,  r 
seeing  the  necessity  of  assignii^  some  cause, 
have  been  no  malicious  to  suggest  betbnsi 
(though  not  now,  when  I  have  this  opportif- 
nity  of  vindicsatiog  myself  publicly),  that  1  have 
been  concerned  in  the  recdpt  of  money  for  this 
gentlewoman,  had  her  securities  by  me ;  and 
sometimes  that  I  had  been  her  guardian,  or 
her  trustee,  and  I  know  not  what.  1  now  sea 
the  contrivers  and .  promoters  of  tliat  scandal, 
and  they  know  it  to  be  base,  false,  and  mali-: 
dous ;  1  never  was  concerned  in  interest  with 
her,  directly  or  indirectly,  and  ao  1  tokl  them 
when  I  was  before  my  lord  chief  justice :  it  is 
true,  it  was  then  just  suggested  by  the  prose- 
cutors, I  then  denied  it,  and  1  deny  it  still.  I 
thank  God,  I  have  not  been  used,  nor  have  I 
need,  to  deny  the  truth. 

My  lord,  you  find  the  prosecutors  have  no- 
thing to  say  to  me  upon  this  head,  afler  all  the 
slanders  and  stories  they  have  published  agauiat 
me,  of  my  having  money  in  mv  hands  which 
belong  to  the  ileoeaaed  t  But  tboutfh  tliey  do 
not  stir  it,  I  will,  and  give  your  brdshlp  a  full 
account  of  all  that  ever  was  in  that  matter. 
When  1  lodged  at  Hertford,  some  time  since, 
she  desired  om  to  recommend  to  her  a  security 
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f«r  300f.  ir HfcMM  ia  mjr  wtjr ;  my  lonl,  wfaeo 
1  came  to  towo,  I  antterstobd  ttutt  one  Mn. 
Pulfer»  a  clwal  of  mine,  bad  a  mortgage  for^ 
tkeftXy  made  to  k«r  by  one  Mr«  Loftoa,  of  Lam- 
beth ID  Surrey,  for  the  like  mm,  and  that  abe 
wea  wilUiig  to  have  io  her  monev:  1  wrote  to 
thia  iipeDtlevremaii,  the  dcoeaaed,  to  aequamt 
bcr  ot'lhe  aecurity  \  aUe  tbereupcm  did  aend  op 
900  and  aome  odd  pomida  for  intereat  (the  ao- 
eoant  of  which  I  prodneed  Io  my  lord  chief 
joaiwe;)  tbia  mooey  waa  aeoi  to  me  by  Mr. 
Cramfield,  aa  I  have'beeD  inibrmed,  and  by  him 
gif  eo  to  Mr.  Toller'a  dark,  and  by  him  braoght 
pnbKoly  to  me:  my  loni,  thta  mor^^age  I 
immediately  trantferrad  by  aaaignnieot,  ender^ 
aed  on  the  iMck  of  it,  and  Alra.  Habberfield,  a 
rrastee  ibr  Mra.  Poller,  aignedand  aealed  it,  and 
that  very  100l.and  intereat  due,  waa  at  OBe.and 
the  aame  time  paid  to  Mrs.  Puller,  and  by  her 
the  principal  waa  paid  to  her  dangfatcr,  in  pert 
of  her  portion,  ill  this  waa  trnnaactod  the  be- 
ginning of  Deeember  laat,  and  ahe  waa  not 
drowned  till  the  Idth  of  March  following:  and 
my  lord,  theae  people  that  are  now  the  proae« 
eutora,  did  own  beibre  my  lord  chief  jnatioe 
that  tbev  had  fbond  tbia  morteage  asMng  the 
deoeaaed*!  writiaga  in  her  cabrael  at  the  time 
ef  her  death.  Now,  my  loid,  I  lay ,  that  aaving 
Ait  one  aerrice  I  did  her,  aa  I  said  in  Deoemb^ 
teat  I  nerer  was  otberwtae  ooocemed  with  her 
in  the  reeeiTtng  or  ditpoaing  of  any  of  her  omk 
ney ;  nor  had  I  ever  any  of  her  aeooritiea  for 
money  in  my  keeping  ;  and  I  defy  any  adver- 
aary  I  have  to  ahew  the  contrary. 

My  lord,  aa  there  appears  no  malice,  no  in- 
tofctt,  ao  they  have  proved  for  me  that  there 
waa  no  concealment  of  shame,  to  induce  me  to 
commit  ao  barbaroua  an  action ;  otherwiae,  per- 
Uapa,  now  they  find  they  can  aasign  no  other 
caose,  they  would  content  themselves  to  give 
that  reaaon,  and  ding  that  scandal  at  me :  and 
fthoogh  I  take  it  by  the  experience  I  hare  had 
of  them,  they  dt<l  not  design  to  do  roe  any  fa- 
▼onr,  yet  1  thank  them,  in  endearonrtng  to  vin- 
dicate her  honour,  they  have  yecored  my  re- 
putation acpiinst  that  calumny  ;  and  though  I 
nm  satisfied,  as  I  said,  they  did  not  intend  toe 
kmdnesa,  yet  I  thank  God.  they  have  given  me 
a  just  opportunity  to  take  advantage  of  their 
minning  for  the  clearing  of  my  innocence  in 
4hai  particular. 

Then,  my  lord,  not  to  mt  it  here,  bnt  to  sa- 
lisfy  the  jury  and  the  world  how  this  sfentle- 
woman  came  to. destroy  herself:  1  shall  give 
the  clearest  eviilence  that  was  ever  given  in 
my  court,  that  she  murdered  herself.  When  I 
.#nter  upon  this  proof,  I  must  of  neeessity  tres- 


Jtnd  it  is  not  without  a  isfreat  deal  ot*  reluctsnce 
and  compulHion  fnroed  from  me.  Tiut  she 
was  melancholy  the  prosei'utoni  themselves  have 
proved  \  but  4  must  of  aece^stt y  ahew  v<hi  the 
occasions  and  rettsofis  of  it,  and  the  w^itnessea 
will  tell  your  lordship  what  despemte  resola- 
tieoa  alto  hsid  been  under  formefly,  aod  that 


will  lead  me  to  mar  the  lime  of  hit  deallht» 
shew  why,  and  upon  what  aocidenta,  she  made 
away  hamelf.  I  will  not  enuoserato  partimi- 
lara  njf  way  of  opening ;  only  I  moat  toll  yetv 
lordabip,  that  aooas  Wtlers  of  bar's  aunt  of  ne» 
oessity  be  produced,  which  tmly,  aa  I  said,  I 
shoold  not  aoeddle  with,  if  I  had  not  thane  ia>- 
nocent  icentlemen  here  to  defend  as  well  as  m^^ 
self.  Perhapa  it  may  be  said,  that  ia  hooMur 
I  ought  to  conceal  tbie  weakness  of.thia  gentla- 
woman  ;  but  then,  in  honour  and  jnstioa  to 
theae  gentlemen  that  are  liaisely  aocaaed 
with  me,  I  cannot  do  it :  I  hope  thia  one  rea- 
aon will  ezcuae  me  to  the  world,  for  I  have  na 
other  that  could  have  obliged  me  to  bring  ibesa 
letters  upon  the  ata^.  1  aslemaly  prelHt,  if  I 
atood  here  aingly  m  the  onae  of  my  owa  life, 
npon  the  evidme  given  agaiaat  me,  I  tokaitia 
be  so  inoonaiderable,  I  would  not  do  it ;  bat  I 
mast  d6  it,  to  shew  that  these  gentlenaab  alaa 
are  ianooeat,  and  to  pmarve  them,  beoaaae  I 
am  aaliBfied  in  my  own  nund  they  aie  ao.  My 
lord,  when  I  have  done  that,  1  shall  shew  yaiir 
lordship  ia  the  next  plaoe,  that  it  ia  uttor^  im* 
poasible  I  conid  be  ooQcerned  in  thia  fact,  if  L 
bad  had' all  the  motivea  and  pcoveralioaa  ia 
the  world  to  have  done  it ;  I  saall  ahew  yoar 
kardship,  in  point  of  time  it  could  net  be. 

The  maid  Sarah  Walkar,  who  ia  the  iia^. 
witaesA,  I  take  it,  tliat  saya  any  thing  in  na 
least  relating  to  me,  aaid  ImU  now  the  dock  had 
atmck  eleven  before  ahe  carried  up  the  eoala^ 
and  about  a  quartar  of  an  hour  after,  white  aba 
waa  waraiing  the  bed  aJwvo  ataira,  she  heard 
the  doer  clap,  and  some  time  after  that  aha 
came  dowa  and  found  that  i  and  her  'miatreaa 
were  goae.  Now  in  point  of  time  I  shall  prove 
it  uttarly  impossibte  I  could  be  guilty  of  tha 
foct  I  am  aeeuaed  of, '  being  aeen  to  eome  into 
the  Glove-inn,  as  the  town-clock  atruck  eleven, 
and  stoying  there  more  than  a  quartev  of  Uk 
hour,  was,  after  aevcral  thiaga  doae  al  my 
tedging,  in  bed  before  twelve  o'ckick,  and  went 
no  more  out  that  night,  as  1  ahall  prove.  Aa 
for  that  little  circumatance  of  aendiug  for  aky 
horse,  which  Uiey  have  made  uae  of  all  along 
to  bac^  thia  proaecution,  their  very  telling  me 
of  that  matter,  she%vs  how  much  they  are  pat 
to  their  shitte  to  justify  their  accusing  me  ;  I 
say  in  prodence  I  <>u^t  to  have  done  what  1  did  s 
I  sent  for  him  on  the  Tuesday ;  but,  as  their  wit* 
neaa  aaith,  I  told  him  at  the  time  I  hid  hina 
fetch  my  horae,  not  to  use  then,  nor  till  by  the 
course  of  the  circoit  I  waa  to  go  into  £s8«l  witb 
the  ju<igea  the  next  morning ;  and  until  tbeiK 
the  pi-osecu tor's  witness,  who  as  the  hostler  of 
the  Glove-inn,  waa  ordered  to  aet  him  np  thetv^ 
to  litter  hint  down,  and  to  take  care  of  him  and 
feed  him,  and  that  he  idioakl  be  ready  for  melo 
goto  Chelmsford  on  the  morrow,  whither  I 
went  with  the  other  counsel  the  next  aiomiag* 
being  Wednesday  i  and  this,  my  lord,  is  tha 
whole  of  that  matter.  i 

My  lord,  this  busineaa  stept  near  two  montha 
after  the  oarooer'stnqiteit  before  1  heard  ot  it«  or 
iinagitiCd  myaelf  to  be  eonceraed  m  it,  and 
win  aavaraanadlilitiro  pamea,  Mferiag  e» 
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•D  olber  oooam^HMy'  had  laid  tbfir  betds  to- 
gether :  I  beg  leaVe  to  let  yoar  lordfship  ft  Kttle 
Silo  that  matter,  to  abew  yoo  bov  this  proseca- 
tioD  cane  to  be  toanagaci  with  «o  mach  noise 
ami  violaice  as  it  *batb  been.  I  can  make  it 
appear,  that  one  of  tbe  greateat  of  the  Uuakers, 
llr.  Meail  by  name,  has  ▼ery  opucb,  and  indi- 
vaetiy  (oOjOonoemefTfaimseirin  this  matter :  it 
seems  tiiey  fancy  the  reputation  of  their  sect  is 
eoBoeraed  in  it :  fsr  they  think  it  a  wonderful' 
thing,  nay,  absolutely  impossible  (however 
other  people  may  be  liable  to  such  resolutions,) 
that  one  who  was  bv  her  education  entitled  to 
the  *  light  within  her,*  sbonhl  run  headlong 
into  the  water,  as  if  she  had  bfeen  possessed 
with  tbede?  il;  of  this  they  think  thair  sect  is  to 
be  cleared,  tbongb  by  spilling  the  bkwd  of  four 
imioaeni  men.  The  otner  sort  of  people  that 
ooDcor  with  the  QwilLsrs  in  this  prosecution,  I 
abaO  meotioo,  now  I  oome  to  observe  what  the 
witnesses  are  that  have  been  prodnoed  against 
me ;  some  of  them  I  hare  nothing  to  obi«;t  to, 
bat  Ifaat  they  areextreme  indigent  and  poor,  and 
hftve  been  helped  by  the  prosecutor;  tnoaethat 
•re  so,  aay  nothin|^  as  to  me ;  others,  who  live 
in  this  town,  and  gire  their  opintona  of  the  man- 
lier of  her  death,  are  poaaessed  with  much  pre- 
judice against  me,  upon  feuds  that  ha?e  nsen 
at  th#  ejections  of  my.  father  ahd  brother  in  this 
sown ;  and  thesfe,  with  the  Quakers,  have  wholly 
drest  up  this  matter  for  several  end^ ;  th*e 
Qaakers  to  OMlntain  the  reputation  of  their 
aect ;  and  the  others,  to  destroy,  or  break  i^ 
least,  the  interest  of  my  family  m  this  place : 
bot  however  effectual  theae  deaigns  may  have 
been  to  liave  made  a  great  noise  in  the  world 
out  of  nothing,  I  am  satisfied  now  that  I  am  in 
•  eoort  of  justice,  whefe  no  person's  reputation, 
much  less  his  life,  will  be  sacrificed  to  the  po- 
licy er  malice  of  a  party  without  proof;  and 
tlienlM.  1  have  taVen  up  ao  mvch  of  yoar 
time,  to  set  the  traerise  ofthis  proiecotion  be* 
lore  yea  in  a  clear  light. 

My  kird,  as  to  my  coming  to  this  town  en 
ilaoihiy,  it  was  the  first  day  of  the  aasizcs,  and 
that  was  the  reason  that  bropg^t  me  hither: 
befiwe  I  came  oqt  of  town,  I  confess,  I  had  a 
design  to  take  a  lodging  at  this  gentlewoman's 
boose,  baring  been  invited  by  letter  so  to  do ; 
and  the  reason  why  I  did  not  was  ibis :  my 
bsetber,  when  he  went  the  cironit,  always  fa- 
voarad  me  with  the  offer  of  a  part  of  his  lodg- 
ing, which  out  of  ^rood  husbandry  1  always  sc- 
ented :  The  last  circuit  was  in  parliament  time, 
and  my  brother  bein^  in  the  Money-chair, 
coold  not  attend  the  circuit  as  he  used  tp  do ; 
lie  had  very  good  lodgincs,  I  think  one  of  the 
best  in  this  town,  where  fused  to  be  with  faim ; 
these  were  always  kept  tor  him,  unless  notice 
waa  given  to  the  contrary.  The  Friday  before 
I  eane  down  to  the  aasiees,  I  happened  to  be 
IB  company  with  my  brother  and'anotfaer  gen- 
tleman, and  then  I  shewed  them  the  letter  by 
which  I  was  earnestly  invited  dowfa  to  lie  at  the 
lunisetif  this  gentlewomaii  dnring  the  assisea 
0t  is^ated  the  9tb  of  March  last) ;  and  deagn- 
lof  .to  eoipply  with  the  invJIatioD,  I  thereapon 


deaired  my  brother  to  write  <lo  Mr.  Barefoot 
oar  landlord,  and  gat  him,  if  he  could,. to  dis4 
pose  of  the  lodgings ;  for,  said  1,  if  he  keepa 
them  they  most  w  paidibr,  and  then  l^sanoot 
well  avoid  lying  there :  my  brother  did  say  he 
would  write,  if  he  could  think,  on  it ;  and  tnus, 
if  Mr.  Barefoot  disposed  of  the  lodgings,  1  own 
I  intended  to  lie  at  the  deceaseil's  house ;  but 
if  not,  I  look^  on  myself  ebliged  to  lie  at  Mr. 
Biurefoot's.  Accordingly  I  shall  prove,  as  soon 
as  ever  I  came  to  this  town,  in  the  morning  of 
the  first  day  of  the  assizes,  I  went  directly  to 
Mr.  Barefoot's  (the  maid  and  all. agree  in  this), 
and  the  reason  was,  I  had  not  aeen  my  brother 
aflerihe  said  he  would  write,  before  1  went  out 
of  London  ;  and  therefore  it  was  proper  for  me 
to  go  first  to  Mr.  Barefoot's,  to  know  whether 
my  -brother  had  vrrote  to  htm,  and  whether  he 
had  disposed  of  his  lodgings  or  not  As  soon 
as  I  came  to  Mr.  Barefoot's,  there  waa  one  Mr. 
Taylor,  ofthis  town,  came  to  me,  and  1  in'bia 
hearing  asked  Mr.  Barefoot^  bis  wife,  and  niaid- 
aervant,  one  afler  another,  if  they  .had  received 
a  letter  from  my  brother  to  unbespeak  the 
lodgings ;  they  told  me  no,  that  the  room  was 
kept  for  us ;  and  I  think  they  had  made  a  fre, 
and  that  the  sheets  were  airing.  1  was  a  little 
concerned  he  had  not  writ ;  but  being  satisfied 
that  ho  letter  bad  been  received,  1  said  imme- 
diately, as  I  shall  prove  by  several-  witnesaea^ 
If  ittkc  so,  I  must  stay  with  you,  I  will  take  up 
my  lodging  here :  Thereupon  I  alighted,  aM 
sent  for  my  bag  from  the  coffee-house,  and 
lodged  all  my  things  at  Barefoot's,  and  thus  I 
took  up  my  lodging  there  as  usual.  I  had  na 
sooner  done  this,  bat  Sarah  Walker  came  to  me 
from  her  mistress  to  invite  me  to  dinner,  end 
accordingly  I  went  and  dined  there ;  and  when 
I  wait  away,  it  may  be  trae,  that  being  asked^ 
I  said  I  would  cobm  again  at  night ;  but  that  I 
said  I  would  lie  there,  I  do  positively  deny$.' 
and  knowing  I  could  not  lie  tbere,it  is  onlikeJy 
i  shoold  say  so.  My  tord,  at  night  I  did  come 
again^  and'paid  her  some  money  that  I  rcoei?ed 
from  Mr.  Lottos,  who  is  the  n(iort||ager,  for  in- 
terest  of  the  SOO/.  1  before  mentmned  (it  waa 
6/.  odd  money,  in  guineas  and  lialf*^ineas) : 
1  writ  a  receipt,  bat  abe  declined  the  signing  of 
it,  pressing  me  to  stay  there  that  night ;  whieb 
I  refused,  aa  engaged  to  lie  at  Mr.  Barefoot's^ 
and  took  my  leave  of  her ;  and  that  very  money 
which  I  paid  her  waa  found  ki  her  pocIcet»  as  f 
have  beard,  afler  she  was  drowned. 

Now,  my  lord,  the  reason  that  I  went  to  her 
boose' at  ntgbt  was,  first,  as  I  said,  to  pay  her 
the  inter^t  money  ;  in  the  next  place,  it  was 
but  fittini^,  vrhen  I  found  myself  under  a  neces- 
sity of  disappointing'  her,  f  nd  lying  at  Bare- 
foot'Sy  to  go  to  excuse  my  not  lying  there, 
which  I  had  not  an  opportunity  at  dinner- time 
to  do.  My  lord,  I^open  my  defence  shortly, 
referring  the  particulars  tdthe  witnesses  then/- 
selvas,  m  calfing  those  who  will*  fully  refute 
the  aappoeitions  and  inferences  made  by  the 
prosecntor,  whom  first,  my  lord,  I  shall  begin 
with,  to  shew  there  is  no  evidence  of  any  mur- 
der at  all  committed ;.  and  tfai|»  I  tfay  agaift. 
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•Qgkt  to  be  mdiipalably  made  minifcil  wdA 
pro?ed,  bdbra  any  nMUi  en  be  w  modi  as  aw- 
peecedforit. 

Baroo  HaUelL  "Do  net  lloariab  teo  m%Khf 
Mr.  Cowper;  if  you  have  opened  aO  yoor  wen 
deuce,  call  year  wltneMe%  and  whan  tney  bav( 
ended,  then  makeyour  ebaerratioM. 

Mr.  Cmper.  Tlien,  my  loid,  I  will  take  up 
tto  mere  or  your  tione  iq  epcning  tbia  matter. 
Call  Robert  Dew.  (Wbo  appeared.)  Wbea 
Mn.  Sanb  Stout  drowned  heraelfy  was  net  yoo 
a  parisb  officer? 

Dcm.  Iwae.  I  was  neit  honea  to  tbe  Coach 
and  UoTMi ;  and  abont  six  o'deek  caoM  a  little 
boy  (Thomaa  Perker'a  boy),and  s^id  there  was 
a  woman  ftllen  into  tbe  nver.  I  considered  it 
was  net  my  bnsiness,  bat  the  coroner's,  end  1 
aent  the  tioy  to  the  coroner,  to  aoqnaint  him 
with  it,  and  the  coroner  sent  word  by  the  boy, 
and  desired  she  might  be  taken  oat ;  so  I  went 
to  the  river  and  saw  her  taken  out:  ehe  lay  in 
the  rt?er  (as  near  as  I  conld  ffoeas)  half  m  foot 
in  the  water;  ehe  was  covered  with  water;  she 
bad  a  etriped  petticoat  on,  but  nothing  could  be 
Heen  of  it  above  water.  I  heaved  ho*  up,  and 
several  stieka  were  andeneath  her,  and  dags ; 
and  when  they  took  her  out,  she  frothed  at  the 
BQse  and  mouth. 

Mr.CoBT/ier.  How  was  she  P  Was  she  driven 
between  tbe  stakes  f 

Bop.  She  lay  on  the  right  side,  her  head 
leaning  rather  di»wnvrards ;  and  as  they  palled 
her  up,  I  cried,  *  Hold,  hold,  bold,  you  hart 
*  her  arm ;'  and  so  they  kneeled  down  and  took 
her  arm  from  the  stakes. 

Mr.  Camper*  Did  yon  see  any  spot  upon  her 
arm?— Dnp.  Yee,fiiir.  ^   ^      '^ 

Mr.  CoBiper.  What  sett  of  spot  was  it  P 

Dem.   It  was  reddish :    I  believe  the  stakes 
.  dkl  it ;  for  her  arm  hit  upon  the  stake  where 
ahelay. 

Mr.  Cawper,  Pray,  how  do  theae  stakca 
stand  about  the  bridge  of  the  miH? 

Dew,  I  sappoee  they  stand  about  a  ibot 
asander;  they  stand  slanting,  leaning  down  the 
stream  a  little.   • 

Mr.  Camper,  Ceokl  you  discera  her  leet  P 

Dem,  No,  nothing  like  it,  nor  the  atriped 
petticoat  she  had  on. 

Mr.  Camper.  Might  not  her  kneea  and  legs 
be  upon  the  ground,  for  what  you  could  see  P 

Dem,  Truly,  if  I  were  put  upon  my  oeth, 
whether  they  were  so,  or  not,  I  durst  not  swear 
it;  sometimes  the  water  there  is  four  feet, 
sometimes  three  and  a  half  i  I  believe  her  foot 
were  very  near  the  bottom. 

Mr.  Camper.  Are  not  the  stakes  nailed  with 
their  hnd  against  the  bridge  P 

i>ev.  TlMy  are  nailed  to  the  eide  of  the 
hrijtoe. 

Mr.  Camper.  Pray,  describe  the  manner  in 
which  they  took  her  up. 

Dem,  Tbey  stooped  dow9f  and  took  her  up. 

Mr.  Camper.  Did  they  take  her  up  at  onceP 

Dem,  Tney  had  two  neavings,  or  more* 

Mr.  Camper.  What  was  the  reason  Ib^  did 
not  take  htf  up  at  once? 


Dem,  BeeaeMlcffied 


Tbefbwtbi 


Mr.  Cemper,  Was  elm  iMi  within  the  tiaka 

Dem,  No,  thie  ehoahier  fept  her  eet 

Mr.  Cemper,  WhoD  yoo  oemplaiBcd  tk 
hart  her  am,  what  answer  did  tiiry  rotkc  \9t 

Dem^,  They  siDened  down  and  took  befin 
eat  from  between  the  ntalDee  ;  thcyenU» 
have  got  her  out  else. 

Mr.  Coa^r.  After  ohe  was  taken  oot.  I 
yea  obeerve any  froth  «ir  fiMm  eome  fnmk 
nioathoroeee? 

Dem.  There  was  a  white  fteth  oune  hm 
her,  and  as  they  wtpedit«wny,atwassaagu 
preseotlVt 

Mr.  Camper.  What  was  the  appesmeeH 
her  face  end  upper  parts  at  that  time  ? 

Dem.  She  wee  ae  macb  diafigareil,  I  k^ 
lieve  that  scarce  any  of  her  neighboan  ioa 
her,  the  shnBe  of  the  water  beinff  opoa  her. 

Mr.  Goe^pcr.  Did  yon  aee  ber  amid  Ssil 
Walker  at  that  timeP—I^m.  No. 

Baroo  Haiiell.  Mr.  Cowper,  do  yea  ind 
to  spend  so  mpch  time  vritD  every  witBe»! 
I  do  not  sse  to  what  pnrpoen  aaany  of  tba 
qnestioos  are  aslMl. 

Mr.  CcNvper.  I  have  done  with  him ;  d 
Young. 

Baron  HaUelL  Mr.  Cowper,  I  woold  n 
have  you  straiten  yooraeiff,  but  oaly  a) 
thoee  questions  thai  are  pertinent. 

Mr.  Cemfper.  Pray,  give  an  aceooatof  vb 
you  know  of  the  matter. 

Young.  On  Tuesday  morning,  betwtai 
and  6  o'ctock,  last  assises 

Mr.  Camper,  What  officer  was  yoo? 


Fouae.  I  was  oooetable. 

Mr.  Camper,    Was  yon  employed  bj  ifa 
coroner  P 

Fotcag.  Not  by  him  in  person.  BctveK 
five  and  6  o*ckick  some  of  tbe  men  that  ciik 
into  my  yard  to  work,  told  me  a  womto  vii 
drowned  at  the  ndU;  I  ataid  n  little  sod  ves 
down  to  aee,  and  wlien  I  came  there  1  nv  \ 
woman,  as  they  had  told  me,  and  I  saw  p2^ 
of  her  coat  lie  on  the  top  of  the  walerto  ^ 
seen,  and  I  looked  strictly  and  nicely  viifc^ 
the  bridge,  and  saw  tbe  race  of  n  woiiiaD>  t:J 
ber  left  arm  was  on  the  ootside  the  suIa 
which  I  believe  keot  ber  fimn  eoing  tbm^ 
so-  I  looked  upon  her  very  wiurfufiy,  and  n 
going  back  again ;  and  as  I  came  bock  1  ii^> 
with  R.  Dew  and  two  of  m^  neighbours  ^ 
they  asked  me  to  go  back  with  them,  um)  ^ 
they  were  going  to  take  her  op ;  and  beoc 
constable,  I  told  them  I  tbouglK  it  tras  it<4 
proper  to  do  it,  and  they  aaid  they  IuhJ  orde^ 
tor  It;  so  I  being  consialde  woot  bsck  «it^ 
tbem,  and  when  I  came  there  I  fbuod  ber  d 
tbe  same  posture  aa  before ;  we  vieirrd  btf 
very  wishfully ;  her  cpat  that  was  drtreo  ntf 
the  stakes  was  aeen,  but  none  of  her  other  ctf& 
or  her  legs;  and  afWr  we  had  looked  a  little 
while  upon  her,  we  speke  to  D«U  aod  Uhetd 
take  her  upi  and  one  of  them  u>ok  hold  of  b« 
coat  till  he  brought  her  above  water;  udtf 
her  ana  drew  np»  I  aaw  a  black  plaee,  mi 
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ship  no  more  with  that  fad,  but  I  will  gire  vou 
an  account  of  the  coroner's  inquest,  how  dili- 
gent they  were  in  iheir  proceedings,  and  pro** 
dnce  a  copy  of  the  jnquisition  itself,  that  she* 
was  found  toha?e  drowned  herself. 

Baron  Hat$eU,  Mr.  Covrper,  that  is  no  efir 
dence,  if  it  be  produced  in  order  to  contradict 
what  these  witnesses  have  said,  that  have  been 
examiued  for  the  kingr ;  but  if  you  will  pro?e/ 
that  they  have  sworn  otherwise  before  the  co* 
roner  than  they  now  do,  then  you  say  some- 
thing, otherwise  the  coroner's  inquest  signifies 
nothing  as  to  the  present  question. 

Mr.  Cowper.  .Call  Thomas  Wall.  I  am 
loth  to  be  troublesome  ;  hut  if  you  please  to 
favour  me,  1  desh'e  to  know  of  them,  whether 
they  do  admit  there  was  an  inqntsition,  wad 
that  she  Was  found  *  oon  compos  meotisi'  and  , 
did  kill  herself. 

Mr.  Jones.  We  do  admit  it. 

Juryman^  We  desire  it  may  be  reM.  ' 

Baron  Hat  sell.  Why,  wilt  not  you  believe 
what  they  agree  to  on  both  sides  ? 

Juryman,  if  they  do  agree  so,  I  am  satis'^ 
fied. 

Mr.  Cowper.  Tliomas  Wail,  pray^  (So  ypa 
give  an  account  of  what  you  know  of  5lr8. 
Stout's  being  taken  up. 

WalL  My  lord,  I  was  one  of  the  jQty,  that 
viewed  her  at  the  place  where  she  was  laid 
when  she  was  taken  up,  and  there  was  no 
marks  upon  her^  only  a  little  mark  about  her 
ear,  aiid  somethmg  near  he^  collar  bone ;  that 
was  all  I  see  upon  her. 

•  Mr.  Cowper.  Do  yon  know  any  thing  of 
aqy  surgeons  being  employed  to  view  those 
marks  ? 

Wall,  My  lord,  we  had  several  persona 
that  came  before  us  that  we  examined  ;  W9 
had  a  dbpute  ooncemiog  these  marks  what 
might  cifect  them,  and  we  desired  Mr.  Dims* 
dale  and  Mr.  CamUn  to  seethem,  that  we  might 
be  the  better  satisfied ;  vid  they  both  weift 
down  and  viewed  the  body  ailer  it  was  brought 
down  to  Mrs..  Stoui'a ;  add  they  came  bock, 
both  of  them,  and  Mr.  John  Di,msdale  told  o^ 
that  these  marks  were  no  more  than  were  usual 
in  such  cases,  and  it  wasonly  the  stagnation  of 
blood. 

Mr.  Comptr,  Was  it  the  dd  man  or  th« 
young  man  ? 

Wall.  It  was  the  young  man.' 

Mr.  Coayyer.  Usual  did  he  say?  * 

Wall.  1  can  tell  the  very  words,  I  have  tbem 
writ  down. 

Mr.  Cowper,  Pray  do  so,  for  he  has  denied  h 
here. 

Wall.  (Looks  on  his  pajier:)  Here  it  is.  Bir. 
Dimsdale  and  Mr.  Camlln  came  to  us,  and  Mr. 
Dimsdale  spake,  and  said  these  marks  are 
usual,  cr  might  be  usual ;  or  if  they  wens 
marks,  it  was  no  more  than  was  usual  in  such 
cases ;  and  that  it  wiM  the  stagnation  of 
blood. 

Mr.  Cowper.  "Now  you  have  your  notes  in 
your  hand,  pray,  what  did  Sarah  Walker  say 
to  you  as  to  the  time  I  went  iron  Mrs.  Stomt'sT 

4l  ^  ^ 
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she  laid  sldeway,  that  he  could  not  take  her  up 
till  thev  had  let  her  down  again,  and  so  they 
twisted  her  out  sideway  ;  for  the  stakes  were 
ao  near  together  that  she  could  not  lie  upon  her 
belly,  or  upon  her  back ;  and  when  they  had 
taken  her  up,  they  laid  her  down  upon  t  green 
place,  and  after  she  was  laid  down,  a  ereat 
quantity  of  froth  (like  the  froth  of  new  beer) 
worked  out  of  her  nostrils. 

Bihtou  Hatsell.  How  mncb  do  you  call  a 
great  quantity  ? 

Ttmng.  It  rose  up  in  bladders,  and  run  down 
on  the  sides  of  her  face,  and  so  rose  again ;  and 
seeing  her  look  like  a  gentlewoman,  we  de- 
aired 'one  Ulse  to  search  lier  pockets,  to  see  if 
there  were  any  lettera,  that  we  might  know 
who  she  was ;  so  the  woman  did,  and  1  believe 
there  was*  twenty  or  more  of  us  that  knew  her 
^ery  well  when  she  was  alive,  and  '  not  one 
of  us  knew  her  then  ;  and  the  woman  searched 
her  pockets,  and  took  out  six  guineas,  ten  shil- 
ebilfinffs,  three  pence  halfpenny,  and  some 
other  tnings  ;  and  after  that  1  desired  some  of 
my  neighbours  to  go  with  me  and  tell  the  mo- 
ney ;  for  when  it  came  to  be  known  who  she 
was,  I  knew  we  must  give  an  account  on  it, 
'and  I  laid  it  upon  a  b^>ck  and  told  it,  and  they 
tyed  it  up  in  a  nandkerchief,  and  I  said  I  would 
keep  the  money,  and  they  should  seal  it  up  to 
prevent  any  question  about  it ;  and  during  all 
this  while  of  discourse,  and  seBding  up  the  mo- 
ney, thefroth  still  fvorked  out  of  her  mouth. 

Mr.  Cowper.  Have  you  measured  the  depth 
of  the  water  ?  What  depth  is  it  there  f 

Young.  I  measured  the  water  this  morning, 
and  it  was  so  high  that  it  ran  over  the  floodgate, 
and  the  height  of  it  was  about  four  foot  two 
inches;  but  sometimes  it  is  pent  up  to  a 
greater  height  than  it  is  to  day. 

Mr.  Copper.  Wns  it  higher  to  day  than 
when  the  body  was  found  ? 

Young  To  the  best  of  my  remembrance,  it 
was  as  high  to  day  aa  it  was  then. 

Mr »' Cowper.  Was  any  part  of  the  body 
above  water  ?. 

Yuung.  No,  nor  nothing  like  the  body  could 
be  seen. 

Mr.  Cowper.  Could  you  see  where  her  legs 
lay? 

Young.  No,  nor  nothing  but  her  upper 
coats,*  which  were  driven  against  the  stakes. 

Mr.  Cowper,  Pray  give  an  account  how  long 
she  lay  there,'  and  when  she  was  conveyed 
away  f  * 

loung.  I  stayed  a  quarter  of  an  hour,  and 
then  I  went  and  sealed  up  the  money  at  my 
own  house,  so  that  I  did  not  see  her  removed. 

Mr.  Jone$.  Was  any  body  there  besides 
yourself  at  this  time? 

Young.  Yes ;  twenty  ^people  at  the  least. 

Mr.  JonesJ  Now  here  is  ten  of  them  that  have 
sworn  that  the  body  was  above  the  surface  of 
the'vrater. 

Baron  Hatsell.  Nd,  her  cloaths,  they  say, 
were,  but  the  .'body  was  something  under  the 
water. 

Mr.  Caliper,  Now  I  will  trouble  your  lord- 

vcnuxiir. 
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Wall  Sarah  Walker  said,  it  was  about 
deven  o'clock  when  ahe  took  up  coab  lo  wamn 
the  bed,  but  abe  said  she  could  Dot  nor  did  not 
know  when  Mr.  Cowper'went  out,  for  abe 
vanned  the  be<l,  and  Mr  Cowper  not  comini; 
ap,  she  look  up  aooie  inore  coals,  and  urried  a 
*  little  lunger,  and  nobody  coming  up,  aba  went 
down,  and  found  Mr.  Cowper  «  a**  gone,  and  she 
looked  into  the  parlour,  and  ber  ouslreas  was 
gone 

Baron  HaiulL  The  womaD  said  tba  same 
tiling. 

Mr.  Camper,  It  is  necessary  b  this  particu- 
lar as  to  ilie  time. 

Baron  HattciL  tfb»  told  yoatbe  clocks  did 
differ. 

fTlMft  Mr.  Bemien  waacalM.) 

Mr.  Ccmper.  Well,  what  do  yon  know  of  the 
taking  up  of  Mrs.  Stoat  f 
.  Botrden.  I  went  with  the  rasl  of  the  neigli- 
boura  to  view  ber,  and  1  did  perceive  it  waa 
yiim.  8arab  Stout*s  body,  tbougb  some  ques- 
tioned it :  t  do  beliere  1  was  the  second  person 
J  bat  di80o?ere<l  *it  waa  she ;  and,  my  lord.  I 
id  see  a  great  deal  of  frotb  that  came  out  of 
ber  mouth  and  nostk^ils. 

Mr.  Ccmper,  Did  you  go  about  to  wtpt  it 
pway  f 

Bowdin.  No,  but  some  other  persons  did ;  it 
came  out  in  a  great  quantity. 

Mr.  Jottfs,  How  much  do  you  call  a  eat 
quantity  ? 

Boaodin,  Her  mouth  and  oostrils  wera  ^trj 
fiill  of  it. 

Mr.  Jonei.  Was  not  ber  mouth  shut  ? 

Bowdeu,  I  did  not  observe  that. 
.    Mr.  Camper.  How  long  bad  she  lain  there 
before  you  came  I 

Bowien,  I  belie?e  I  was  there  in  half  an 
lioor ;  as  soon  as  I  beard  the  report  of  It! 
went  down. 

Mr.  Camper.  Call  Mr.  Shute. 

Baron  HattelL  Well,  what  can  yon  say  to 
this  matter  P 

Skute.  Sir,  1  was  summoned  upon  the  jury 
upon  the  coroner's  inquest ;  ana  I  perceived 
when  I  was  there,  that  the  same  stuff  worked 
isut  of  Mrs.  Stout's  nostrils  as  worked  out  of 
the  child's. 

Baron  HatteiL  What  child  is  that  yon  speak 
of  P  la  it  the  child  that  was  drowned  in  the 
jame  pUce  as  Mrs.  Stout  wasP — Shute,  Tea. 

Mr.  Camper,  My  lord,  I  am  very  tender  how 
1  take  up  your  knrdship's  time ;  and  therefore  I 
will  not  trouble  yon  with  any  more  witnesses 
upon  this  head;  but,  with  your  lordship's 
leave,  I  will  proceed  to  call  some  physicians  of 
note  and  emmence,  to  confront  the  leamingof 
the  gentlemen  on  the  other  side.— —Dr. 
filoane,  you  were  in  court  when  these  gentle- 
men delivered  their  opinion  ooncenun^  Mrs. 
Stout's  having  no  water  in  her  |  I  desire  yon 
;irould  give  your  opinion  in  that  matter. 

Dr.  Slaane,  1  have  not  heard  Ifiem  very  par- 
ticularly or  distinctly,  because  of  the  great 
crowd ;  some  of  them  I  havej  cases  oT  this 


kind  are  very  uncommon,  and  none  of  them 
have  fallen  directly  under  my  own  knowledge. 
As  to  my  opinion  of  drowning,  it  is  plain,  that 
ifagreat^antity  of  water  be  swallowed  by 
the  gullet  into  the  stomach,  it  will  not  suflbcata 
or  drown  the  person :  Drunkards,  who  swalk>w 
freely  a  great  deal  of  liquor,  and  those  who  are 
forced  by  the  civil  law  to  drink  a  great  quan- 
tity of  water,  which  in  giving  the  question  (u 
it  IS  called)  is  poured  into  them  by  way  of  tor- 
ture to  make  ibein  confess  crimes,  have  no 
suffocation  or  drowntnff  hap|ien  to  them:  But 
on  the  other  hand,  when  any  quantity  eome» 
into  the  windpipe,  no  aa  it  does  hinder  or  inter- 
cept the  inspiration,  or  coming  in  of  the  air, 
which  is  necessary  for  respiraiion,  or  breatbnig, 
the  person  is  suffocated.  Such  a  small  quan- 
tity will  do,  as  sometimes  in  proscriptions, 
when  people  bate  been  very  weak,  or  forced 
lo  take  medicines,  I  haveebeerved  some  apoon- 
fuls  in  that  condition  (if  it  went  the  wrong  way\ 
to  have  choaked  or  suffocated  the  person.  I 
take  drowning  in  a  great  measure  to  be  thus ; 
and  tliougb  it  is  very  likelv  when  one  strogglen 
he  may  (lo  save  himself  from  being  choaked) 
swallow  some  quantity  of  water,  yet  that  la  not 
the  cause  of  his  death,  but  that  which  goes  into 
the  windpipe  and  lungs.  Whether  a  ponon 
comes  deau  or  alive  into  the  water,  I  oelieve 
some  quantity  will  go  into  the  windpiiie ;  and  I 
believe,  without  force  after  death,  little  will  get 
Into  the  stomach,  because  that  It  should,  swal- 
lowiog  is  necessary,  which  after  death  cannot 
be  done. 

Baron  Hattell,  Pray,  doctor,  I  nndenetand 
you  say  this ;  that  in  case  a  peraon  is  drowned, 
that  there  may  be  but  little  wafer  In  the 
stomach  P 

Dr.  Sioane.  That  it »  accidental,  my  kwd. 

Baron  Hatuti.  But  what  do  you  say  to  this  f 
If  there  had  been  water  in  the  body,  would  It 
not  have  putrifkni  the  parls  after  It  bad  lain  mx 
weeks P 

J>r.  Slaane.  My  lord,  I  am  apt  to  think  it 
would  have  putrifted  the  slomacii  less  than  the 
lungs,  because  the  stomach  is  a  part  of  the  body 
that  is  contrived  by  nature  fwrtly  to  reoeive 
liquide ;  but  the  contrivance  of  the  lungs  ie  only 
for  the  receiving  of  air ;  they  being  of  a  spongy 
nature,  the  water  might  sinic  more  into  thena 
than  the  stomach ;  but  I  believe  it  might  patri* 

X'*  there  too  after  some  time.  1  am  apt  to 
ink,  that  when  a  body  is  bofied  under  ground, 
accordiog  to  the  depth  of  the  grave,  and  differ- 
ence of  tne  weather  and  soil,  the  fermentatioa 
may  be  greater  or  lesaer,  and  that  according  to 
the  aeveral  kinds  of  meats  or  liquids  In  tho 
stomach,  the  putrefaction  will  likewise  vary  ; 
so  that  it  seems  to  me  to  be  very  nneeitain. 

Baron  Hat$elL  But  when  they  are  in  a 
coffin,  how  is  It  then  P 

Dr.  Stotme.  No  doubt  there  wHl  be  a  fo- 
mentation more  or  less,  acomrding  as  the  air 
comes  more  or  leas  to  the  body.  Indeed  it  may 
b0  otherwise,  where  the  air  is  whollv  sliot  oot^ 
which  is  supposed  to  be  the  way  of  emhahu- 
ing,  or  frcaerviDg  of  dead  bodies  of  late,  with* 
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oat  the  oae  of  any  spices,  which  is  thong^ht 
in  B  great  measure  to  be  brought  about  by  the 
closeness  of  the  coffin,  and  hindering  of  the  air 
fit>in  coming  into  the  body. 

Mr.  Cowper,  Is  it  possible,  in  your  judg- 
menti  for  any  water  to  pass  into  the  thorax  ? 

Dr.  Sloant,  I  believe  it  is  hardly  possible 
tiiat  any  should  go  from  the  windpipe  into  the 
cavity  of  the  thorax,  without  great  violence  and 
force :  for  there  is  a  membraoo  that  covers  the 
outside  of  the  lungs,  that  will  binder  the  water 
from  passing  through  it  mto  any  part  without 

Mr.  Cowper.  Now,  do  you  tbin|c  it  possible 
to  find  water  in  a  drowned  body  after  six  weeks 
lime? 

Dr.  Slcane,  I  am  apt  to  think  if  thq«  Was 
any  quantity  in  the  lungs,  the  sponginess  of 
the  part  would  suck  up  some  pert  oi'  it.  As  to 
the  stomach,  I  have  not  known  it  tried ;  but  it 
is  Jike,  if  there  was  a  great  fermentation,  a  great 
deal  of  it  would  rise  up  in  vapours  or  steams, 
aodgo  off  that  wav. 

Mr.  Cowper,  &,  Garth,  I  cannot  tell  whe- 
ther you  were  in  ooort  when  the  surgeons  who 
are  witnesses  for  the  king  gave  their  evidence. 

Dr.  Qarth^  Yes,  1  was. 

Mr.  Cowper,  Then  I  desire  yon.  Sir,  to  give 
your  opinion  as  to  those  particulars. 

Dr.  Garth,  I  observed  in  this  trial,  the  first 
gentleman  called  for  the  king  that  spoke  to  this 
matter  was  Mr.  Coatsworth :  He  saith  he  was 
sent  for  to  open  her,  upon  an  aspersion  of  her 
beiog  said  to  be  with  child.  I  anee  with  him 
10^  wnat  he  speaks  to  that  point,  but  must  differ 
with  him  where  he  infers  she  was  murdered, 
because  he  found  no  great  quantity  of  water  in 
her,  as  also  her  head  extrwiely  mortified,  but 
not  her  lungs  (lunpi  and  bowels  I  think  were 
used  promiscuously.)  Now,  my  lord, as  to  the 
matter  of  putrtfaction,  [  think  it  is  not  much 
material  whether  there  be  any  water  or  ho  in 
the  cavities  of  the  body ;  if  water  would  hasten 
putrifactioo,  it  would  do  it  as  well  in  the  lun^ 
as  otherwise;  there  is  alwavs  some  water  m 
the  lympheducts  there,  the  breaking  of  which 
may  be  one  occasion  of  catarrhs.  As  to  what 
relates  to  the  potrifoction  of  theheail,  it  may 
happen  from  a  stoppage  ef  the  refluent  blood, 
which  is  staid  there  in  a  great  quantity, 
through  tho  suffocation  in  the  water,  or  from 
the  neaioess  of  the  brain,  which  is  observed 
often  to  mortify  first. 

The  next  was  Mr^  Dimsdale  (I  would  speak 
to  them  all  in  order  if  my  memory  would  per- 
mit) ;  I  think  he  was  ot  the  same  opinion  as 
Mr.  Coatsworth  ;  he  laiil  the  stress  of  his  sus- 

fifiion  upon  the  mortification  oftbe  head,  which 
think  IS  itot  at  all  material,  no  more  than  what 
they  infer  from  her  floatiog ;  it  being  impos- 
■ibie  the  body  should  have  floated,  unless  it  had 
rested,  or  had  been  entangled  amonff  the  stakes, 
beeauae  all  dead  bodies  (I  heliev^  fall  to  the 
bottom,  unless  they  be  pieventea  by  some 
extraoidinary  tumour.  My  lord  we  have  not 
eofy  -phikMophv,  but  experiments  for  this. 
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side,  whteh  to  suppose  her  to  float  in  thi)| 
posture,  is  as  hani  to  be  conceived,  as  to 
imagine  a  shilling  should  fall  down  and  resf 
upon  its  edge  rather  than  its  broad  side ;'  or  that 
a  deal  board  should  rather  float  edgeways  thaa' 
otherwise  \  therefore  it  is  plain  she  was  en* 
tangled,  or  else  theposture  had  been  otherwise. 

As  to  the  quantity  of  water,  I  do  not  think  tt 
necessary  it  should  be  very  great.  I  mustow||. 
the  water  will  force  itself  into  all  cavities  whei^' 
there  is  no  resistance.  I  believe  when  she 
threw  herself  in,  she  might  not  struggle  to  fave 
herself,  and  by  consequence  not  sup  up  rouc^ 
water.  Now  there  is  no  direct  passage  into  the 
stomach  but  by  the  gullet,  which  is  contracted 
or  pursed  up  by  a  muscle  in  nature  of  a  sphinc- 
ter :  for  if  this  passage  wss  always  open  like 
that  of  the  wind-pipe,  the  weight  of  the  alir 
would  force  itsdr  mto  tfie  f lomaeh,*  and  we 
should  be  sensible  of  the  greatest  .inconve- 
niences. I  doubt  not,  but  that  some  water  fell 
into  her  lungs,  because  the  weight  of  it  Would 
force  itself  down  ;  but  if  we  consider  the  wind- 
pipe with  its  ramifications  as  one  cylinder; 
the  calculation  of  its  contents  will  not  amount 
to  above  twenty-three  or  twenty  four  soUJ 
inches  of  water,  which  is  not  a  pint,  and  whicl^ 
might  imperceptibly  wprk  and  fall  out.  I  re- 
member I  offered  a  wscer  at  Garrawa)'*s  coffee^ 
house  to  a  eentleman  here  in  court. 

Baron  WtUcU,  Plray,  doctor,  tell  us  your 
opinion  as  to  what  the  seaman  said,  and  also  aa 
to  what  Dr.  Sloane  said,  whether  water  in  the 
bodv  will  putrify  itP 

Dr.  Garth.  I  say  not ;.  for  in  some  plaoep 
they  keep  flesh -meat  from  corrupting  by  pre- 
serving it  in  water,  and  it  is  well  known  it  wi$ 
putrity  less  so,  than  wheo  exposed  to  air. 

Baron  HatteiL  But  what  do  you  say  as  t^ 
the  sinking  of  dead  bodies  in  water? 

Dr.  Garth.  If  a  strangled  body  be  th^wn 
into  the  water,  the  lungs  being  filled  with  ai^ 
and  a  cord  M\  about  the  neck,  it  is  possible  ft 
may  float  because  of  the  included  air,  as  a 
bladder  would ;  but  here  is  neither  cord,  nor 
any  mark  of  it,  nor  nothing  but  a  common 
stagnation. 

Baron  UattelL  But  you  do  not  observe  my 

Suestion ;    the  seaman  said,  that  those  that 
ie  at  sea,  and  are  thrown  overboard,  if  yoa 
do  not  tye  a  VI  eight  to  them,  they  will  not  sink 
what  say  yon  to  tliat? 

Dr.  Garth.  My  lord,  no  doubt  in  this  th^ 
are  mistaken.  The  seamen  are  a  supermiiiomi 
people,  they  fancy  that  whistliug  ai  sea  wQl 
oocasioo  a  tempest :  I  must  confess  I  never 
saw  any  body  thrown  over-board,  but  1  have 
tried  S(»me  experiments  on  other  clead  animals, 
and  they  will  certainly  sink ;  we  have  tried 
this  since  we  came  hither.  Now,  my  lord,  I 
think,-  we  have  reason  to  suspect  the  seaman's 
evidence ;  for  he  saith,  that  threescore  pound 
of  iron  is  allowed  to  sink  the  dead  liodi^, 
whereas  six  or  seven  pounds  would  do  as  well. 
1  cannot  think  the  commissioners  of  the  navy 
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AdatiDg^  at  all,  which  otberwiae  would  hwfo 
iD  some  few  day* :  therefore  what.l  lay  it  this, 
that  if  these  geotlemeo  had  found  a  cord,  or 
tile  print  of  it,  about  the  neck  of  this  unfortu- 
nate g^entlewoman,  or  any  wound  that  bad  oc- 
casioned her  death,  they  might  then  have  said 
■bmethingf. 

Mr.  Cotpper.  Do  you  apprehend  that  any 
euantity  of  water  can  enter  into  the  cavity  of 
Uie  thorax  ? 

Br.  Garth,  It  is  imiiossihie  there  should  till 
the  lungs  be  quite  rotten  ;  there  is  no  way  but 
By  the  ningH,  which  are  invested  with  io  strong 
a  membrane,  that  we  cannot  force  breath  with 
our  blow-  pipes  through  it ;  and  there  is  a  great 
providence  in  such  a  teiture ;  for  if  there  were 
any  large  pores  in  the  membrane,  the  air  would 
pass  through  it  into  the  cavity  uf  the  thorax, 
and  prevent  tlie  dilatation  of  the  lungs,  and  by 
conse<juence  tliere  would  be  an  end  of 
Inreathmg. 

Mr!  Cirwper.  Dr.  Morley,  pray,  be  pleated  to 
|pve  your  opinion  of  these  matters. 

Dr.  MorUy.  Those  which  seem  to  be  ques- 
tions of  greatest  moment,  are  whether  there 
was  a  necessity  for  this  body  (if  drowned)  to 
have  a  great  quantity  of  water  in  it,  and  whe- 
ther bodies  thrown  dead  into  the  water  floi^. 
Yo  the  6r8t  I  answer  positively,  that  there  it  no 
jtbtolute  necessity  that  she  should  have  a  great 
quantity  of  water  in  her ;  and  1  think  the  ques- 
tion Mr.  Cowper  asked  Dr.  Coats^orth,  whe- 
ther  he  had  like  to  hare  beeu  drowned  by  acci- 
dent or  dciign,  tuitt  with  my  assertion ;  for  if 
this  gentlewoman  did  voluntarily  drown  herself, 
■be  then,  in  all  likelihood,  threw  heraelf  into  the 
water,  with  a  resolution  of  keeping  her  breath 
for  a  speedy  suffocation ;  and  then  if  qpon  the 
*firtt  endeavours  for  respiration  (which  naturally 
mutt  be)  the  drew  into  her  Jungs  two  ounces  of 
water,  it  was  the  same  thing  to  drowning  of  her, 
•s  if  there  had  been  two  tun.    We  see  the  ssme 
thing  done  by  divers  in  order  to  save  themselves, 
as  it  happened  to  this  unfortunate  gentlewo- 
man, in  her  design  of  destroying  herself:  if  a 
diver,  before  he  comes  to  the'  surface  of  water, 
•hoold  to  far  mistake  his  power  of  holding  his 
breath,  that  he  should  be  forced  to  endeavour 
respiration,  the  little  water  he  drew  into  his 
longs  by  bis  atterojft  to  respire,  may  drown 
lum.    We  last  night  drowned  a  dog,  and  after- 
.wardt  dissected  him,  and  found  not  a  spoonful 
of  water  in  hi^  stomach,  and,  T  believe,  about 
two  ounces  in  his  lungs  ;  while  we  were  doing 
.  this,  we  drowned  another,  and  he  lay  at  the 
bottom  and  did  not  float :    no  more  would  he 
liave  done,  if  he  had  been  hanged  before  thrown 
into  the  water:    we  took  him  up,  and  opening 
him,  we  found  much  about  the  same  quantity 
of  water  in  his  luAgs,  aud  little  or  none  in  his 
stomach.  They  both  fioth'd  at  nose  and  mouth, 
because  the  wafer  coming  into  the 'little  blad- 
'  ders  of  the  lungs,  and  there  meeting  with  air, 
'  a  commotion  arose  between  the  water  and  air, 
.  which  caused  the  iroth.    To  the  second  ques- 
tion, I  think  if  bodies  new  killed  swim,  it  is  by 
acddent ;  for  the  reason  that  bodici  twim,  it 


becaoae  by  potrifactioo  they  rarify,  by  riHIae-* 
tioo  they  grow  lighter,  wniob  bnnga  them  to 
the  top  of  the  water. 

Mr.  Cowper,  I  desue  to  know  if  any  man  of 
skill  in  prudence  would  give  hit  opinion  ? 

Baron  HattelL  Thit  it  nM  a  proper  quwtioo.' 

Mr.  Cowper.  Then  I  will  atk  it  tans :  do  yoa 
think,  doctor,  it  is  to  be  known  six'weekt  alW, 
if  a  penon  waa  drowned  ? 

Dr.  Morley,  I  think  it  it  morally  imppotibla. 

Mr.  Compcr.  Can  there  be  any  water  in  tbe 
thorax? 

Dr.  Morletf.  By  an  impottbinna  or  ■one' 
▼iolence  to  nature,  pottibly;  but  I  think  no 
otherwite. 

Mr.  Camper,  Dr.  Woollattoa,  what  it  your 
opinion,  if  a  person  be  drowned,  whether  it  can 
be  discovered  six  weeks  after  f  , 

Dr.  WooUoMton.  My  hud,  I  think  it  it  iaspoa- 
sible  to  be  known ;  for  if  there  bad  been  tierar 
so  much  water  in  the  body  at  first,  it  oould  not 
lie  there  to  long,  but  must  of  necessity  have 
forced  its  way  out  We  aee  in  peraons  that  die 
of  dropsies,  that  the  water  will  work  itself  out 
(and  sometimes  burst  the  body)  belore  it  it 
buried ;  and  I  am  tore,  if  it  do  to  in  dropaiet; 
where  there  are  no  ritible  pattaget  lor  it  to  get 
out  at,  it  must  do  so  much  more  iu  drowned 
pertont,  where  the  water  lies  only  in  the  ito-> 
mach  and  guts,  and  haa  nothing  to  hinder  its 
working  out  when  it  fermentt,  at  it  always 
doth. 

Mr.  Cowper.  Hare  yoa  ever  msda  any  ex- 
perimentt  in  that  nature,  doctor  ? 

Dr.  WoolUuioH,  1  bare  made  no  experi- 
ments, but  I  have  teen  a  very  particular  in« 
ttance. 

Baron  Jfarsel/'  That  it  very  well ;  pray  let 
ui  hear  it,  doctor. 

Dr.  WooUoiion.  My  lord,  about  three  years 
tinee,  I  taw  two  men  that  were  drowned  out  of 
tbe  tame  boat.  They  were  taken  up  the  next 
day  after  they  were  drowned :  one  of  them  wat 
indeed  prodigioualy  twelled,  to  much  that  his 
cloatha  were  burtt  in  several  places  of  his  sides 
and  arms,  and  his  stockings  in  the  s^ma;  his 
hands  and  fingers  were  strangely  extended  % 
his  face  was  almoat  all  over  slack;  but  tbe 
other  was  not  in  the  least  swelled  in  any  psit, 
nor  discoloured  ;  be  was  at  lank,  I  believe,  as 
ever  he  was  io  hitUfe-time;  and  there  was  not 
the  least  sign  of  any  water  in  him,  except  the 
watery  froth  at  his  mouth  and  nostrilt.  My 
lord,  this  I  saw  myself,  aad  took  very  particu- 
lar notice  of  it. 

Mr.  Jones.  Did  yon  see  these  bodies  taken 
out  of  the  water  yourtelf,  doctor  P 

Dr.  Woollaston.  No,  Sir. 

Mr.  Jones.  How  long  had  they  been  taken 
out  when  you  saw  them  f 

Dr.  Woolhston.  I  enquired, and  loathe  best 
of  my  memory,  it  was  that  tame  day. 

Baron  Haisell.  But  what  do  you  think,  do(S 
tor,  of  a  person's  being  drowned  without  takings 
in  any  water? 

Dr.  WooUoMion.  My  kird,  what  hi  taken  ih 
it,  I  bdievei  chiefly  at  tbe  surfiios  of  tlia  wattr. 
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wheo  tfiey  open  their  mooths  for  breath,  and 
the  water  that  rushes  in  they  are  forced  to  drink 
down,  to  ke«p  it  from  the  lun^ :  bat  when  the 
head  is  ooite  under  water,  I  don't  think  it  is 
pooible  for  any  quantity  to  set  'down  into  the 
atomach ;  because  it  heini;  breath  they  open 
Ibr,  the  Tery  first  water  they  take  in  would  of 
necessity  fill  the  lungs ;  and,  when  the  breath 
is  stopped,  I  don't  see  how  they  can  swallow. 

Mr.  Cowver.  Dr.  Gelstrop,  what  is  your 
opinion  of  tnis  matter  ?     ' 

Dr.  Gelstrop,  1  don't  think  they  can  make 
anyjndj^ment  of  persons  being  drowned  afler 
six  weeEi  time. 

Mr.  Cowper.  Can  any  water  get  into  the 
tboraxP 

Dr.  Gebtrop.  No,  not  unless  the  hings  be 
putrified. 

Mr.  Cowper,  Is  a  great  quantity  of  water 
necessary  to  persons  dying  by  drowning  ? 

Dr.GeUtrop,  No;  only  so  much  as  may 
hinder  respiration, 

Mr.  Cowper,  Now,  my  lord,  I  woufd  call 
Mr.  William  Cowper ;  ami  because  of  his  name,- 
1  must  acquaint  your  lordship,  that  he  is  not  at- 
a1]  related  to  me,  though  I  should  be  proud  to 
own  him  if  he  were  so  :  he  is  a  man  of  great 
learning;  and,  I  believe,  most  people  admit  him 
the  best  anatomist  in  Europe.  Mr.  Cowper, 
pray  willyou  gire  ybur  opinion  of  this  matter. 

Mr.  W.  Cowper.  My  lord,  f  hope  what  I 
shall  say  will  not  be  suspected  because  I  am  of 
the  same  name,  for  this  gentleman  is  an  utter 
stranger  to  me.  "* 

Baroo  HatselL  Pray,  Mr.  Cowper,  without 
any  apology, '  give  your  -  opinion  concerning 
perMus  drowned,  and  how  it  is  with  them  in 
their  inward  parts. 

Mr.  W,  Cowper,  I  will  give  you  a  short  ac- 
'eOunt,  I  hope  to  your  satisfaction  too,  my  lord. 
I  will  not  only  speak  from  reason,  but  give  you 
the  testimony  of^the  experiments  I  bare  made 
upon  this  occasion.  My  lord,  I  heard  it  made 
a  mighty  argument,  that  this  person  had  no 
'water  that  seemed  to  flow  out ;  but  the  wit- 
nesses  agree  that  therv^as  a  froth.  Now,  my 
k)rd,  it  was  not  reasonable  to  expect  any  thing 
but  froth.  My  lord,  had  she  been  thrown  into 
the  water,  and  made  her  utmost  efforts,  which 
she  would  then  have  done  to  have  saved  her- 
self, and  been  ofWn  buoyed  up  to  the  top  of  the 
water,  no  doubt  bat  she  would  have  swallowed 
a  considerable  quantity  of  water  before  she  had 
been  drowned ;  and  it  may  be  expected  to  flow 
from  her,  if  her  head  had  been  inclined  down- 
wards. 

This  is  a  tnith  that  no  man  can  deny,  who  is 
acquainted  with  any  thing  of  this  nature,  that 
when  the  head  of  an  animal  is  under  water,  the 
'first  time  it  is  obliged  to  inspire  (or  draw  in  air) 
the  water  will  necessarily  now  into  its  lungs, 
as  the  air  would  do  if  it  were  out  of  the  water ; 
which  quantity  of  water  (if  the  dimensions  of 
the  windpipe,  and  its  branches  in  the  lungs,  be 
oonsidereq)  will  not  amount  to  three  inches 

S[uare,  which  is  about  three  ounces  of  water, 
or  is  a  greater  quaDtity  of  water  in  the  wind- 


pipe necessary  to  choak  any  pmOn,  if  we  do* 
but  reflect  what  an  ebullition  is  caused  by  its' 
meeting  with  the  air  whioh  remained  in  the. 
lungs,  whereby  a  small  quantity  of  water  is 
converted  into  fVoth,  and  the  channel  of  the 
windpipe,  and  those  of  the  bronchia,  arc  filled 
with  it,  insomuch  that  no  air  can  enter  the  lungs 
for  the  office  of  respiration.  AfW  a  suffocation 
is  thus  commenceu  (I  am  apt  to  think)  all  re-- 
gular  animal  actions  are  perverted,  and  parti- 
cularly that  of  swalk>wing  for  deglutition) ;  and 
what  water  flows  into  the  lungs  at  the  instant; 
or  afler  this  suffocatiou,  is  from  its  own  weight, 
which  is  more  or  less  as  the  body  is  farther 
under,  or  nearer  the  surfieu^  of  the  water.  My 
lord,  I  do  not  speak  this  by  way  of  copjecture 
or  hypothesis,  but  I  have  nuuie  expeiimems, 
which  have  suggested  what  I  here  offer.  I 
shall  by  the  bye  tell  yon  how  fallacious  the  first 
experiment  was,  when  1  proposed  to  satisfy 
myself,  whether  a  dead  body  would  float  h» 
water  P  it  happened  that  a  spaniel,  that  had  a 
great  deal  of  long  h&ir,  was  hanged  for  this 
purpose,  which  l  found  to  swim  on  the  surfooe 
of  the  water ;  but  when  1  considered  that  bis 
hair  might  buoy  him  up,  I  caused  another  do{n 
which  had  shorter  and  less  hair,  to  be  banged 
and  put  into  the  water,  which  ^agreeable  to 
what  I  had  alwajrs  conceived  of  a  human  body) 
sunk  directly  to  the  bottom.  In  order  to  sa- 
tbfy  myself  what  quantity  of  water  was  neoes- 
sary  to  enter  the  body  of  an  animal,  and  cause 
a  suffocation  in  water,  I  caused  three  dogs, 
when  alive,  to  be  suddenly  plunged  under  water 
till  they  were  stifled;  OM  was  before  I  left 
London ;  the  other  tuo  I  made  the  experiment 
on  last  night,  in  the  presepce  of  Dr.  Sloane  and 
Dr.  MoH^,  and  we  could  not  compute  there 
w^  more  than  three  ounces  of  water  in  their 
lungs,  and  none  that  we  could  perceive  in  their 
stomachs. 

Dead  bodies  necessarily  sink  in  water,  if  no 
distention  of  their  parts  buoy  them  up;  this 
distention  sometimes  happens  before  death,  at 
other  times  soon  afler,  and  in  bodies  that  are 
drowned  after  they  lie  under  water :  This  en« 
largement  of  them  is  caused  by  a  rarefaction  of 
the  humours  within  the  cavities,  and  the  bodies 
necessarily  rise  to  the  surface  of  the  water. 
Your  lordship  may  infer  this  irom  what  the 
seaman  told  you ;  and  the  great  weight  they 
use  to  fasten  to  their  bodies  that  die  of  diseases, 
was  not  of  such  use  to  sink  them,  as  it  was  to 
prevent  their  floating  afterwards ;  so  that  the 
weight  was  necessary  for-thosetbat  were  killed, 
as  well  as  those  that  died  of  diseases. 

It  is  so  commonly  known,  that  the  contents 
in  the  stomach  of  a  dead  body  are' discharged 
by  the  mouth  and  nostrils,  so  soon  as  it  beffina 
to  ferment,  and  the  belly  becomes'  diatended, 
that  it  is  no  wonder  that  water,  if  the  greatest 
quantity  of  that  had  been  in  the  stomach,  or 
any  thing  else  that  waa  fluid,  most  be  forced 
from  them  six  weeks  afler  death. 
.  My  lord,  1  cannot  but  think  it  ridicutous  to 
expect  water  in  the  cavity  of  the  thorax;  it  is 
auoh  a  conoeit  as  nothioff  ih  nature  cao  aocoimt 
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Ibr,  «il«ai  tibe  loon  htd  fafiered  tome  tpofta- 
■Mtioo,  or  the  m,  whereby  the  water  may 
p«H  their  outward  membranes  into  that  carity. 

Rlr.  Camper.  With  your  lordship*!  faronr,  I 
BOW  think  it  a  proper  time  to  niake  this  oh* 
■enratioD.  The  witnesses  that  have  gireo  t?t- 
ileoce  for  the  kin^  do  say,  they  believe  she  was 
not  drowned  ;  but  they  have  not  pretended  to 
•ay  how  she  died  otherwise. 

Baron  Haitell.  That  is  ? ery  tme. 

Mr.  Csseper.  Dr.  Creil,  1  desirs  yoo  will  be 
pileesed  to  srir e  an  aeoooot  of  this  matter. 

Dr.  Cr^.  My  k>rd,  I  bare  little  to  say  in 
this  aAir,  th^  ph^sieians  that  bare  been  exa- 
nioed  already  baring  made  it  out,  that  persons 
who  are  drowned  may  bare  but  UttJe  water  in 
their  bodies ;  but  I  nave  taken  what  pains  I 
could,  npoa  so  short  warning,  and  I  will  tell 
Toa  the  opinion  of  several  eminent  authors. 
My  own  opinion  is,  that  a  very  small  (joantity 
of  water,  not  exceeding  three  ounces,  is  sum- 
dent  to  drown  any  boify ;  and  I  believe  that 
the  renoon  of  the  suffocation,  or  of  any  penon's 
being  stifled  ander  water,  is  from  the  intercept- 
ing m  the  air,  that  the  person  cannot  breathe, 
without  which  he  cannot  live.  Now,  my  lord, 
I  will  give  yon  the  opinion  of  several  ancient 
authors. 

Baron  HatuU.  Pray,  doctor,  tell  us  your  own 
observations. 

Dr.  CrtlL  My  lord,  it  most  be  reading,  as 
well  as  a  man's  own  experience,  tliat  h  ill  make 
•oy  one  a  pbvsician ;  for  without  the  reading 
of  books  or  tnat  art,  the  art  itself  cannot  be  at- 
tained to :  besides,  \xky  lord,  I  bumblv  con- 
ceive, that  in  such  adifficult  case  as  this,  we 
ought  to  have  a  great  deference  for  the  reports 
•nd  opinions  of  learned  men :  Neither  do  I  see 
any  reason  why  I  should  not  quote  the  fathers  of 
ny  profession  m  this  osse,  as  well  as  you  g«>nile- 
meo  of  the  long  robe  quote  Coke  upoo  Littleton 
in  others:  But  I  shall  not  trouble  the  court 
long ;  I  shall  only  insist  upon  what  Ambrose 
Parey  relates  in  his  chapter  of  Renqnciations. 
He  was  chief  surgeon  to  Francis  the  1st,  em- 
ployed bv  him  ill  most  of  his  sieges  and  battles 
against  the  emperor  Charles  the  5th,  and  oon- 
cequenUy  must  observe,  and  could  not  be  igno- 
rant of  such  lik«  casualties  in  such  great  bo- 
dies of  men.  He  tells  us,  that  the  ceruin  sign 
of  a  mai|*6  being  drowned,  is  an  appearance  of 
fioth  about  hia  nostrils  anti  mouth.  Now,  my 
lord,  I  think  that  every  one  of  the  king's  evi- 
dences observed  it  in  the  present  case,  and  a 
wromao  swore,  that  she  saw  her  purge  at  the 
noee;  which  oould  not  be,  aa  he  declares,  if 
the  person  had  been  strangled,  or  otherwise 
killed  before.  As  to  the  quantity  erf*  water  re-- 
qoisite  to  diown  a  person,  i  believe  that  three 
opnocs,  or  4csa,  is  enough ;  to  wit,  as  much  as 
will  till  the  windpipe,  and  so  stop  the  breathing 
of  the  person  drowning.  I  am  not  now  to  des- 
cant imoQ  matter  of  fact,  whether  she  drowned 
lierselr;  but  mv  firm  opinion  is,  that  she  was 
drowaed  ;  for  though  soaietime^  not  always, 
^tiswaterfound  in  the  bodies  of  such  per- 
yet  wfaarorer  U.b€|»  Mto  Uie  hmg^  it 
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is  superfluous  aa  to  thia  end,  and  aoddeatal 
upon  viokmt  atrugglings. 

Mr.  Camper,  I  desire  Mr.  Harriot  may  bo 
asked  what  observations  he  hath  made  coaoera* 
iag  this  mailer. 

llr.  Harriot.  My  k>rd,  when  1  was  a  sur- 
geon in  the  fleet,  1  made  it  always  my  obser- 
vation, when  we  threw  men  overboard  thai 
were  killed,  some  of  them  swam,  and  aomo 
sunk ;  and  I  remember  particularly,  when  the 
Sandwich  #as  burnt,  wa  saw  abundance  leap 
off  from  on  board,  and  they  sunk  directly,  b«t 
in  a  little  time  I  observed  some  swim  agam. 

Baron  Hat$eiL  When  a  dead  body  is  thrown 
overboard,  does  it  sink  or  swim  f 

Mr.  Harriot.  I  always  observed  thai  it  diA 
sink:  When  we  were  m  the  channel,  and  in 
time  of  peace,  we  never  threw  any  overboard 
but  wo  put  some  weiffht  to  them ;  but  it  was 
not  to  naake  them'  sina,  but  for  decency  sake« 
that  they  might  not  be  driven  to  shore  when 
they  began  to  float. 

Ml'.  Cowper.  I  desire  that  Mr.  Bartlet  nay 
be  asked  to  thesamo  purpose. 

Mr.  Bartlet.  1  have  been  in  aeveral  of  tbo 
king's  ships  of  war  that  have  been  disabled  and 
forced  to  lie  by,  inseveral  engsffemeuta  between 
the  French  and  £nglish,  and  I  nerer  saw  any 
bodies  float,  either  of  the  men  that  were  killed 
in  our  ship,  or  in  the  ships  that  have  been  near 
us ;  I  have  not  seen  a  body  upon  the  surface  of 
the  water. 

Baron  HattelL  Another  witness  said,  thai 
after  an  eiigageraeni  he  saw  them  swimming. 

Mr.  Bortiet.  1  cannot  tell  what  he  saw,  my 
lord ;  but  what  1  say  1  am  ready  to  make 
oath  of. 

•  Mr.  Cowper.  Dr.  Camlin,  will  yon  pluise  to 
give  my  lord  and  the  jury  an  account  whether 
you  were  employed  by  the  coroner's  inquest  t» 
view  the  body  of  Mrs.  Hiout  after  she  waa 
drowned,  and  the  marks  upoo  it,  and  tell  my 
lord  your  opinioo  of  it  f 

Mr.  Ottn'im.  1  was  sent  for  bv  the  coroner 
and  the  jury  that  aat  upon  the  body  of  Mrs. 
Sarah  Stout,  the  coroner  beiug  then  at  her  mo- 
ther's hoiiae,  and  the  ooitioer  ilesired  Mr. 
Dimsdalt;  and  me  to  go  and  take  notice  of  tho 
marks  upoo  her  neck,  ^aad  upon  her  breast: 
We  viewed  all  alMMit,  and  peroriveil  a  mark 
under  her  left  car ;  we  lookeid  to  see  if  there 
was  any  ooniusion,  snd  we  perceived  a  settle- 
ment of  blood  mpon  her  breisst,  and  anoiber 
upon  her  arm  ;  and  when  we  came  back,  Mr. 
Dimsdale  made  a  re|iort,  1  stood  by  tiimat  that 
time,  that  it  was  only  a  common  settltftncnt. ' 

Mr.  Cowper.  Prsy,  Mr.  Camlm,  waa  the 
spot  alK»ve  or  below  the  c«»liar  bon«  ? 

Mr.  CumfiH.  Below  the  collar  bone. 

Mr.  Cowper.  Hhat  did  Mr.  John  Dimsdale 
say  then  concerning  this  matter  ? 

Mr.  Cumlin.  1  understood  that  he  waa  of 
opinion^  that  it  was  only  a  oommoo  stagnalioa 
of  blood,  that  happena  in  the  case  of  drowiMsd 
people. 

Baroo  HutuU.  Did  he  ssy  so  to  the  jury  ? 

Mf.  Camiim.    Mr.  DiaswUt  %kaka  ibr  as 
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both,  and  f  tindergtood  bim,  tbat  it  was  a  tta^* 
natbn  tbat  did  commoaly  happen  to  drowned 
people ;  and  tbat  was  my  opinion  of  it  too.  * 

Mr.  Omper.  And  tbat  you  agheed  to  be  your 
report  f — Mr.  Camiin,  Yes. 

Mr.  Cowper,  P^Tt  Mr.  Camiin,  was  yon 
present  wben  the  child  tbat  was  drowned  in  the 
same  place  was  taken  up  ? 

Mr.  Camiin,  Yes ;  it  was  taken  up  som^ 
time  after,  near  the  same  place,  as  I  was  told, 
tad  there  was  mok'e  snd  greater  signs  of  the 
stagnation  of  blood  on  the  body,  of  this  child, 
than  on  the  body  of  Mrs.  Stout ;  the  child's 
face  was  black  and  disooloured. 

Baron  Haiteil.  How  old  was  the  child  P 

Mr.  Cam/in.  Between  ten  and  eleren,  as 
Hear  as  I  could  guess. 

Baron  HatselT  Had  Mrs.  Stout  any  signs  of 
bdng  strangled  when  you  saw  her  first? 

Mr.^  Camiin.  Nothing  at  all,  that  I  could 
discern.  ' 

Mr.  Cowper.  My  lord,  I  will  gfire  vou 
BO  more  trouble  upon  this  head ;  I  shall 
go  now  to  the  next  thing  I  opened,  and  shall 
|»rove  aubstantially,  that  this  gentlewoman 
IS  not  only  more  to  be  suspected  to  have 
uorderecl  herself  than  to  be  murdered  by  any 
body ;  but  it  is  almost  a  certainty  that  she  wss 
the  cause  of  her  own  death.  Mr.  Firmin  I 
would  begin  withal,  if  he  be  here,  f  But  he 
not  preMDtiv  ap|)eariu^.)  Then,  my  lord,  if 
you  please,  1  will  desire  Mr.  Bowd  in  the  mean 
time  to  give  vour  lordship  an  account  of  what 
he  knows  or  the  melancholy  of  this  gentle- 
"woroan. 

Mr.  Bowd.  It  was  much  about  this  time 
twelve-month  1  had  some  business  in  London, 
and  she  sent  to  me,  to  know  when  1  should  go 
to  London ;  and  1  waited  upon  her  before  1 
went,  and  she  desired  me  to  ito  some  business 
for  her;  and  when  I  returned,  I  acquainted 
ber  with  what  I  had  done ;  and  sitting  together 
in  the  hall,  1  asked  her,  what  is  the  matter 
with  you  ?  Said  I,  there  is  something  more 
than  ordinary ;  you  seem  to  be  roelsncholy. 
Saith  she,  you  are  come  from  London,  and  you 
have  heard  something  or  other:  said  I|  I  be- 
lieve you  are  in  love.  In  love !  said  she.  Yes, 
said  1,  Cupid,  t'uat  little  boy,  hath  struck  you 
home :  She  took  me  by  the  hand ;  Truly,  said 
she,  I  must  confess  it ;  but  I  did  think  1  should 
Aever  be  guilty  of  such  a  folly  r  and  I  answer- 
ed again,  I  admire  that  should  make  yon  un- 
easy ;  if  the  person  be  not  of  that  fortune  as 
yoQ  are,  yon  may,  if  you  love  him,  make  him 
bapny,  and  yourself  easy.  That  cannot  be, 
saitn  she :  toe  world  shall  not  say  I  change 
tiiy  reliifion  for  a  husband.  And  some  tinfe 
aner  1  had  been  in  London,  having  bought 
some  India  goods,  she  came  to  my  snop  and 
bought  some  of  me  for  a  gown,  and  afterwards 
sbe.came  to  pay  me  for  it ;  and  1  asked  her. 
How  do  you  like  it?  hsve  you  made  it  upP 
No,  said  she,  and  I  bdieve  1  shall  never  live  to 
wesr  it. 

Mr.  Coamer,  Pray  how  long  is  it  since? 

towd.    It  ivss  aMHit' February  or  January 


before  her  death.  I  sskcd  her,  why  she  did 
not  come  to  my  house  oftener?  She  said,  sh« 
had  left  off  all  company^  and  applied  herself  to 
reading ;  and  company  was  indiArent  to  her. 

Mr.  Cowper.  Mr.  FiTmin,  will  you  please  to 
inform  my  lord  and  the  jury  what  you  know  of 
Mrs.  Sarab  Stout's  being  melancholy  ? 

firmin,  1  did  observe  about  three  quarters 
of  a  year  ago,  that  she  was  roelsDcboly;  1 
cannot  sav  tbat  she  acknowledged  berselfto  be 
80,  but  I  nave  charged  her  with  H. 

Mr.  Camper.  Did  you  believe  she  was  me* 
lancholj^  when  you  charged  her  with  it  P 

lirmin.  Yes,  1  did. 

Mr.  Cawper,  Mrs.  Bendy,  if  you  please  tn 
inform  the  court  what  you  know  of  this  gen* 
tlewoman's  being  melsncholy. 

Mrs.  Btndif.  Sir,  1  can  say  she  alvrays 
acknowledged  herself  extremely  melancholy  ; 
and  when  I  have  asked  her  how  she  did,  sm 
has  said,  pretty  well  in  health,  but  so  much 
troubled  with  melancholy  sh6  could  not  tell 
what  to  do  with  herself.  \ 

Mr.  Cowper,  Did  she  tell  yon  any  tbmg 
particularly  ? 

Mrs.  Bendy.  It  disordered  her  so,  she  said, 
tbat  she  bad  rather  bave  chosen  sickness  than 
so  much  disorder  in  her  mind. 

Mr.  Cowper^  Have  you  any  thing  more  to 
recollect  ? 

Mrs.  Bendy,  Nothing  but  what  I  heard 
from  Mrs.  Cowper. 

Baron  HaitelL  How  old  was  this  gentle- 
woman ? 

Mrs.'  Bendy,  About  six-and-twenty. 

Mr.  Cowper,  Call  Mrs.  Jane  Low,  Martha 
Grub  and  Mrs.  Cowper.  Mrs.  Low,  pray  do 
vou  inform  my  lord  and  the  jury  what  you 
know  concerning  the  melancholy  of  Mrs.  Sarah 
Stout,  and  when  you  first  observed  it .'   ' 

Mrs.  Low.  It  was  a  week  before  Whitson* 
tide  was  twelve-month. 

Mr.  Cowper,  What  did  she  say  then  ? 

■Mrs.  Ixnv.  She  often  complained  to  me, 
that  she  was  very  melancholy  and  uneasy ;  one 
time  particularly,  as  we  were  walking  together 
in  the  fields,  1  asked  ber  the  occasion  of  it ; 
and  she  told  me,  that  was  a  secret ;  but  sbe 
said,  she  led  a  very  melancholy  life:  said 
I,  I  am  apt  io  believe  you  are  in  Jove ;  sbe  did 
not  disown  it,  and  with  a  little  more  speaking 
she  owned  she  was.  I  asked  ber  who  tlie 
person  was ;  she  said,  that  sliould  be  a  secret, 
out  it  would  end  her  days :  said  1,  a  woman  of 
your  fortune  may  command  any  body :  she 
shook  her  head  and  said,  no :  perhaps,  said  I, 
he  may  not  be  a  Quaker,  and  you  may  ba 
afraid  of  disobliging  your  mother ;  but  if'^you 
tell  your  mother  that  your  life  depends  uuon 
h,  your  mother  (raiber  than  lose  her  only  child) 
win  consent  to  it :  she  said,  no ;  if  was  a  per- 
son  she  could  not  marry  ;  and  shook  her  head, 
and  looked  very  melancholy. 

Mr.  Cowper.  When  was  this  ? 

Mrs.  Low,  This  was  the  week  before  Whif* 
sUntide ;  and  ra  Whitsnn-week  she  saw  mjs 
often,  and  said,  sbe  would  tAe  hear  ftiU  swiD{ 
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of  melaiicholy  wfan  her  moOier  Wit  away  t 
and  she  used  to  lie  a-bed  that  week. 

Mr.  Camper,  Have  y«a  obeeiTcd  aoy  melaa* 
aboly  in  ber  eiooeP 

Mrs.  Lorn,  Yes,  M  i^veral  tiroes. 

Mr.  Covper.  Do  you  remember  aoy  thin^ 
of  an  intermitting  fever? 
/Mrs.  Xev.  Yea ;  she  told  me  her  melan- 
choly had  occasioned  an  ioiermitting  ii^er; 
and  1  mentioned  Dr.  Eales  to  her,,  and  she 
said  ber  distemper  lay  in  her  mind,  and  not  in 
ber  body,  and  she  would  take  nothing,  and  Uie 
sooner  it  did  kill  her  the  better. 

Mr.  Cowper,  Did  she  say  any  thing  of' ber 
4ispoiition  to  reading  f 

Mrs.  Low.  She  said,  nothing  delighted  her 
BOW,' neither  reading  nor  any  thing  eCe. 

Mr.  Omper,  My  lord,  Sarah  Walker,  when 
I  asked  her  if  she  did  not  observe  the  melsn- 
choly  of  her  mistress,  and  whether  she  bad  not 
said^  that  her  mistress  bad  been  melancholy  ? 
deptad  that  she  had  said  so:  pray  have  you 
hwd  her  say  any  thing  to  that  purpose? 

Mrs.  Lpw,  I  nave  often  ask(*d  her  how  her 
mistress  did,  and  she  would  answer,  very  much 
indisposed,  but  not  otherwise. 

Mr,  Cifmper,  Mrs.  Cofvper,  what  do  you 
know  of  Mrs.  Stout's  melancholy  ? 

Mr.  Camper.  My  lord,  this  |s  my  brother's 
wife. 

Mrs.  Covper.  About  spring  was  twelve 
month  she  came  up  to  London,  and  I  believe  it 
.was  not  less  than  onCe  or  twice  a  week  1  saw 
her  ;  and  I  never  had  an  opportunitv  to  be  an 
hour  alooe  with  her  at  aoy  time,  but  I  per- 
ceived something  of  her  melancholy.  I  have 
asked  her  the  reason  of  it  several  times,  and 
sometimes  she  seemed  to  dislike  her  professioo, 
^etng  a  Quaker ;  and  sometimes  she  would 
say,  that  she  was  uneasy  at  something  that  lay 
upon  her  spiriti,  which  she  should  never  out- 
live ;  and  that  she  should  never  be  well  while 
she  wsa  in  this  world.  Sometinies  I  have  en- 
deavoured  to  persuade  her  »ut  of  it  seriously, 
and  sometimes  by  raillery,  and  have  said,  are 
you  sure  you  shaft  be  better  in  another  world  ? 
And  particularly  I  remember  1  have  said  to  ber, 
1  believe  you  liave  Mr.  Marshall  in  your  head ; 
either  have  him,  or  do  not  trouble  yourself 
about  him ;  make  yourself  easy  either  one  way 
or  another  ;  and  she  hath  said  no,  in  an  in- 
different way,  .1  cannot  make  myself  easy  : 
Then  I  have  said,  nurry  him ;  no,  saith  she,  1 
cannot. .  Sometimes  with  company  she  would 
.be  diverted,  and  had  frequently  a  way  of  throw- 
ing  her  hands,  and  shewed  great  distiurbance 
aM  uneasiness.  This  time  twelvemonth,  at 
the  Summer  assizes,  I  was  here  six  days,  and 
I  saw  her  every  day  ;  and  one  time,  among 
other  discourse,  she  told  me  she  bail  received 
great  disturbance  from  one  Theophilns,  a  wa- 
terman and  a  Quaker,  who  coming  down  to 
old  Mrs.'  Stout,  that  was  then  lame,  she  had 

Etbcred  about  90  or  30  people  together  to  hear 
.     tt  preach  ;  and  she  said  he  directed  his  dis- 
ooucae  to  her,  and  ezasperated  her  at  that  rate, 
j|liy|i,lui4tlloqghts  ^  stciagiNbody  1^^ 


and  said,  she  took  it  beSnoosIf  ill  to  be  so  used, 
and  pafticulariy,  that  he  told  her  that  ber  mo- 
ther's falling  ootwardlv  in  the  flesh  should  be 
a  warning  that  shediu  not  fall  inwardly ;  and 
such  *  canting  stuff,'  as  she  catted  it ;  and  she 
said,  that  Theophilus  had  so  used  her,  that  she 
was  uhamed  to  shew  her  head.  Another  time, 
the  same  we^,  she  had  a  fever,  and  she  said, 
she  was  in  great  hopes  it  would  end  her  days ; 
and  that  she  neglected  herself  in  doing  tb<Ms 
things  that  were  necessary  for  her  heutb,  in 
hopes  it  woukl  carry  her  off,  and  often  wished 
herself  dead.  Another  time,  which  I  think 
was  the  last  time  I  saw  her,  it  was  at  my  sister's 
lodgings,  and  I  sent  for  her  to  drink  a  disb  of 
tea  wiw  us,  and  she  came  in  a  great  toss  and 
melancholy  :  Sa)<l  I,  what  is  the  matter  yoa 
are  always  in  this  humour  ?  Saith  she,  I  csd- 
not  help  it,  I  shall  never  he  otherwise.  Saidi 
my  sister,  for  God's  sake  keep  such  thonghtsout 
ofyour  head  as  you  have  had,  do  not  talk  any 
more  of  throwing  yourself-  out  of  window: 
Saith  she,  I  may  thank  God  that  ever  I  saw 
your  face,  otherwise  i  had  done  it,  but  I  can- 
not promise  I  shall  not  do  it. 

Baron  Hatmll.  W  bat  is  your  name,  madam? 

Mr.  Cowper,  It  is  my  brother's  wife,  my 
lord.  1  desire  Mrs.  Toller  may  give  an  acooont 
of  what  she  knows  as  to  her  being  mdan<!^oly. 

Mrs.  Toller,  My  k>rd,  she  was  once  to  see 
me,  and  she  looked  very  melancholy,  and  I 
asked  her  what  was  the  matter  ?  and  she  mid, 
something  had  vexed  her  that  day ;  and  1  aiksd 
her  the  cause  of  it,  and  she  stopped  a  little 
while,  and  then  said,  she  would  drown  bendf 
out  of  the  way.  •     • 

Baron  Haitell.  How  long  ago  was  tbu? 

Mrs.  Toller.  About  three  quarters  of  a  year 
ago. 

John  Slout.  I  desire  to  know  whether  the 
has  always  said  so,  or  not  told  another  story. 

Mrs.  Toiler.  I  told  you  no  story ;  it  may  be 
I  did  not  say  so  much  to  you,  but  1  said  she 
talked  sometbiog  of  drowning.  I  have  been 
with  her  when  Mr.  Cowper*s  conversation  sod 
name  has  been  mentioned,  and  she  said  she 
kept  but  little  company  ;  that  sometimes  sbe 
went  to  Mrs.  Low's,  and  that  she  kept  none  but 
civil  modest  company,  and  that  Mr.  Cowper 
was  a  civil  modest  gentleman,  and  that  she  bad 
nothing  to  say  against  him. 

Mr.  Camper.  This  is  Mrs.  Ells.  Toller,  my 
lord. 

Eliz.  Toller.  My  lord,  she  came  to  see  ms 
some  time  after  Christmas,  and  seemed  not  lo 
cheerful  as  she  used  to  be ;  said  I,  what  is  the 
matter?  Why  are  you  not  so  merry  as  yon 
used  to  be  ?  Why  do  you  not  come  ouen  to  see 
me  ?  Saith  she,  I  do  not  think  to  go  abroad  lo 
much  as  I  used  to  do,  and  said,  it  would  be  as 
much  a  rarity  to  see  her  go  abroad,  as  to  see 
the  Sim  shine  by  night. 

Mr.  Cowper.  Mrs.  Grub,  what  do  you  know 
concerning  Mrs.  Stout's  pulliDg  out  a  letter  at 
her  brother,  Mr.  John  Stout's?  Give  an  accoimt 
of  iV  and  what  she  said  upon  that  oocanon. 

Mn.aruk,  IhaTtadaivbtflr  thailiveiat 


im 


.fit  %h%  Murder  (^Mrs.  Sarah  Si9^t, 


9«firD8oy,  tsd  iIm  wut  me  a  Wtter,  «K«i.  1 
f«liy<(J  Km.  Sarah  Stoat  to  read  tbe  letter ; 
9b4  while  i»be  way  readiog'it  I  crie4 ;  saith  she, 
vby  do  you  ory  P  said  I,  becipjijse  my  chi)(| 
^  89  %  off.  Said  ahf ,  if  1  live  tijl  winter  is 
9«er,  I  wili  go  over  «ea  as  far  ii«  1 4^ii  f(|r  4)a 

laod. 

.  Baron  Uatf4l'  What  was  th«  oceaaion  (^' 
hur  sayjnif  so  ? 

Mrs.  Grub.  I  was  washing  my  master's 
aM^y.  mirs^  Sarah  Stout  came  lo,  and  1  bad  a 
letter  Irum  my  daughter  at  Ginemsey,  and  I 
p^ed  Bf  r«.  Sarah  Stout  to  read  it,  and  she 
read  my  letter,  and  I  cried,  and  she  asfced  190, 
vby  I  cryed  ?  Said  I,  because  Diy  child  is  so 
ihr  of:  Iftith  she,  if  I  lire  to  winter,  or  tiU 
whiter  is  over,  I  will  go  over  sea  as  far  as  I  can 
Ihr  the  land.  -^^ 

Mr.  Cowper.  Now,  my  lord,  to  bring  this 
■uitter  of  melancholy  to  the  point  of  timef,  I 
win  call  one  witness  more,  who  will  speak  of 
^s  remarkable  instance  that  happened  on  Satur- 
.day  before  the  Monday  when  she  did  destroy 
herself. 

'  Call  Mr.  Joseph  Taylor.  Pray,  will  you 
inform  the  court  and  jury  of  what  you  observed 
on  Saturday  before  the  Mojiday  on  which  Mrs. 
HlfM  destroyed  herself. 

/..  '/kftyioTi  I  happened  to  go  in  at  Mr^  Fir- 
im*s  sb^,  aod  there  she  sat  the  Saturda}^  be- 
$Me  this  accident  happened,  the  former  assizes, 
fail  I  was  flaying  to  her,  Madajyi,  I  tb^k  yoa 
Ipok  strangely  discontented  ;  I  never  sa^  you 
^retsed  1^  in  my  life :  Saith  sbo»  the  dress  will 
fCfff  e  me  as  long  as  I  shall  have  oc4^io|i  for  a 
4rsss, 

' '  Mr«  Cowper,  la  what  posture  did  she  appear 
ID  the  shop  ?  .... 

X  Taylor,  She  appeared  to  he  very  roelan- 
eholy: 

Bfr.  Cowper,  What  part  of  her  dress  did  you 
find  fault  with  ? 
J.  Taylor.  It  was  her  head  deaths. 
Mr.  Cowper.    What  Vais  the  matter  with 
themP 

'  J.  Taylor,  I  thought  her  head  was  dawhed 
with  some  kind  of  grease  or  charcoal. 

Mr.  Cowper.  What  answer  did  she  make  ? 
J.Taylor,   She  said,  they  would  serve  her 
time. 

Mv.  Cowper,   As  to  this  piece  of  evidence,  if 
jour  lordship  pleases,  I  desire  it  may  be  par- 
uciilarly  taken  notice  of;  it  was  her  head-dress  ^ 
that  she  said  would  serve  her  time. 
•   Pray,  Mr.  Taylor,  was  you  at  Mr.  Barefbot's 
when  I  came  there  on  Monday  morning  f 
'    /.  Taylor.  Yes  ;   I  went  up  stairs  with  you 
into  your  chamber. 

Mr.  Cowper,  Pray,  what  did  I  say  to  Mr. 
Barefoot? 

'  X  Taylor.  You  asked  hipa  if  they  had  re- 
flaived  a  letter  from  your  brother,  aqd  he  said, 
]^,  not  that  he  knew  of,  but  he  would  call  his 
witie,  and  he  did  call  his  wife,  and  asked  her 
tf  she  had  lAoeived  a  letter,  and  she  ^aid,  No ; 
Ihttf  said  you,  I  will  take  up  thia  Mging 
fibr   «HQ»  S    and  aocprdingly  you  went  v>P  { ^®  ailerwards  gave  me  fyeqnent  oppotioniuef) 
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stairs,  and  I  went  with  you,  and  staid  theiw 
ahoiU  four  times  as  long  as  I  have  been  here. 

Mr.  Cowper,  Are  you  very  sure  that  I  said^ 
I  would  tak^  up  my  lodgings  there? 

J.  Taylor,  Yes,  I  am  very  sure  of  it. 

Baron  Haisell.  What  time  of  the  day  was  it  T 

J.  Taylor,  It  was  the  fore  part  of  the  day  : 
while  I  was  there,  my  lord,  Mrs.  Sarah  Stout's 
maid  came  to  mvite  Mr.  Cowper  to  her  house 
to  dinner. 

Mr.  Cowper.  Did  you  know  .any  thing  of 
my  sending  to  the  coffee-house  ? 

/.  Tatflor,  You  sent  to  the  coffee-house  for 
yonr  thmgs. 

Baron  UattelL  Did  Mr.  Cowper  use  to  lie 
at  Mrs.  Barefbot's  ? 

J.  Taylor.  His  brother  did,  hvlt  I  do  not 
know  whether  this  gentleman  did,  hut  at  that* 
time  be  took  up  that  place  for  his  lodging;, 
and  said,  it  'fvas  all  one,  my  brother  must  par. 
for.it,  and  thereforel  will  tajce  it  up  for  myaelf«. 

Mir.  Cowper,  Call  Mrs.  Barefoot  and  heir' 
maid. 

[But  they  not  presently  apptering.]- 

Mr.  Comper,   'Uly  lord»  in  the  mean  time  1 
will  go  on  to  the  other  part  of  my  evidence,, 
id  opening  of  which  I  shall  be  very  short. 

My  lord,  my  wife  lodging  at  Hertford,  oc«' 
casioned  me  frequently  to  come  down..    Mrs. 
Stout  became  well  acquainted  with  her :  When 
business  was  over  in  the  long  vacation,  I  re- 
sided pretty  much  at  Hertford,  and  Mr.  Mar- 
shall came  down  to  nay  me  a  visit,  aoU  this  in- 
ti'oduced  his  knowledge  of  Mrs.  Stout.    W hen 
she  was  first  acquainted  with  him  she  received 
him  with  a  great  deal  of  civility  and  kinduessy' 
which  induced  him  to  mske  his  addresses  to' 
her,  as  tie  did,  by  way  of  courtship.     It  hap-.  ^ 
pened  one  evening  that  she  and  one  Mrs. 
Crook,  Mr.  Marshall  and  myself,  were-walk- 
in^  together,  and  Mr.^Marshall  and  Mrs.  Crook 
going  some  little  way  before  us,  she  took  thia 
opportunity  to  speak  to  me  in  such  terms,  I 
must  confess,  as  surprised  ine.     Savs  she, 
Mr.  Cowper,  I  did  not  think  you  had  oeen  so 
dull.     I  was  inquisitive  to  know  in  what  my 
dulness  did  consist.  'Why,  says  she,  do  you 
imagine  I  intend  to  roarrv  Mr.  Marshall  r    I 
said  I  thought  she  did,  and  that  if  she  did  not, 
she  was.  much  to  blame  in  what  she  had  done : 
No,  says  she,.  I  thought  it  might  serve  to  di- 
vert tiie  censure  of  the  world,  and  favour  our 
acquaintance.    My  lord,  I  havd  some  original 
letters  under  her  own  hand  which  will  make 
this.fully  manifest ;    I  will  produce  the  lettara 
af\er  1  have  called  Mr.  Marshall.     Mr.  Mar- 
shall. 

Mr.  Marshall,,  If  yoqr  lordship  pleases,  it 
was  in  the  long  vacation  1  came  down  to 
,suend  a  little  of  my  leisure  time  at  Hertford  ; 
the  reason  of  my  going  thither' was^  because 
]y|r«  Cowper  was  thiere  at  that  time.  The  first 
night  when  I  came  down  I  found  Mrs.  Sarah 
.Stout  visiting  at  Mr.  Cowper's  lodgings^  and 
there  I  first  came  acquainted  with  her ;  and* 
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«r  tinproiing  thmt  MqoHaUace ;  uid  by  tbe 
■MDnerof  mjr  rcceptioD  bj  ber,  I  had  no  re>- 
■DO  lo  toipect  ihe  omt  it  ■ecmt  I  ow  dedgaed 
fbr.  WbcQ  I  ciine  to  Uwd,  m;  kml,  I  wU 
gcnvmllf  told  of  taj  eourtiDK  Hn.  Stoat, 
wblcb  I  eoofnt  wu  dm  tfaen  in  my  head ;  but 
it  bring  npreseatnt  lo  roe  u  a  tbing  Miy  to 
b«  gat  DTer,  and  hdieriiii;  ttie  rejnrt  of  the 
woiM  w  to  b«r  fivtuna,  I  liid  aftcrwatdi  make 
m^  ipplieatioo  lo  ber ;  but  upon  Tcry  little 
tml  •rthal  mi%,  I  received  a  very  fair  deoial, 
and  there  eoded  my  (oit ;  Hr.  Cuwper  hating 
been  M  fricDdly  10  RM,  ai  to  gire  me  notice  of 
■ome  Ihmga,  that  coofiaced  me  I  ought  to  be 
thankrul  t  had  DO  more  to  da  nilb  her. 

Baron  HaluU.  When  did  alie  ca«t  you  offF 

Mr.  ManhalL  I  caoaot  be  poaitiTe  as  to  lb« 
lime,  my  lord,  bat  it  wu  in  answer  to  tbe  only 
Mriona  letter  I  erer  writ  to  her ;  as  I  re- 
nenber,  I  waa  mt  over  importonate  in  thii 
■flair,  (iir  I  never  was  a  rery  violent  lover. 

BaroD  Haiuil.  Well,  but  tell  Ihe  time  aa 
Dear  u  you  cao. 

Mr.  SUrtkaU.  I  boBeve  it  wm  a  aeonod  or 
tUrd  time  1  caroe  down  to  Hertford,  which  is 
■boat  a  vear  and  a  half  UDCe ;  and,  dunog  the 
whole  or  my  acquaintanae  with  her,  I  nevertill 
than  fband  tier  aveiae  to  any  proposal  ofmine  ; 
irat  ilie  then  telling  me  her  reaolntion  was  not 
to  com|4y  with  what  I  deaired,  I  totdi  her  at 
lier  vara,  bavino'  partly  by  my  own  ohatrra- 
tion,  but  more  Iv  Hr.  Cowper's  friendship, 
bMn  pretty  wdl  able  to  guess  at  her  meaning. 

Hr.  Cotcptr.  Because  what  vou  say  may 
■laiid  confirmed  beyond  conlradidinD,  1  desire 
vou  to  say  whether  you  b3\e  suy  Icltera  irom 
ner  loyoncaeH? 

Hr.  Uartiiall.  Yea,  I  have  a  letter  in  my 
kand  *hichahe  sent  me,  upon  occasion  of  some 
•oon  I  seat  her  when  I  came  to  town,  which 
■heliad  before  deiiredof  me;  and  this iiateucr 
io answer  to  mine ;  itis  berhand-writing,  and 
directed  to  me. 

Baron  Hatttll.  How  do  yoa  know  it  is  ber 
Innd- writing  T 

Mr.  Marshall.  I  have  teen  her  write,  and 
Men  and  reueii ed  sevenl  letters  from  her. 

Mr.  Cowper.  Pray,  shew  it  Mr.  Beale. 

Mr.  Beale.  I  berieve  it  to  he  her  hand  ;  I 
liaveaeen  her  write,  and  havea  receiptor  hers. 

Ckrk  efArr.  It  i«  directed  to  Mr.  Thomas 
HanhoU  at  Lyons-inn,  and  dated  Sent.  36, 
lfi97. 

**  Sr,  Sept.  Sa,  1B9T. 

"  Youra  came  Tefjr  iaTe ;  but  I  wish  yon 
liad  oqilaiiied  yoor  meanings  little  more  aboat 
Ike  aedilenl  Toa  speak  of;    fitr  1  have 

lina  ever  since:    sni  n  iL 


with  theginoffbreknowledgc,  who  will  If 
at  moch  for  DOthingaa  any  astrologw  will  havo 
a  good  piece  of  money  for.  But  lo  leave  jeai- 
ing,  I  canpot  IcQ  when  I  ahall  eooM  lo  Loodoo, 
nnteaa  it  be  for  a  nigbl  and  away,  about  soma 
busioeH  with  my  brother,  that  I  must  b« 
obliged  to  attend  liis  motiDos;  hot  when  I  do, 
1  ahall  remember  my  pronise,  alihoogb  I  do 
not  auppoae  you  are  any  mote  in  earnest  than 
myselr  in  this  matter.  I  give  you  thank*  for 
your  songs  SMd  your  good  wisho,  and  rcsl 

Your  LoT)^  Dodr." 


Hr.  Cosrper.  Have  yott  any  m< 
Hr.  MtrtltaU.    Yes,  I  have  i 


Yea,  I 

but  befon  it  is  i«ad,  I  think  it 
proper  to  give  the  court  an  acooantoftlMoeca- 
Hon  of  iu  being  writ  I  watted  on  Hia.  fiMal 
one  evening  at  her  lodgings  in  Hooadsdiick, 
and  at  our  parting  she  appointed  to  meet  am 
the  next  day ;  and  to  excnae  ber  not  coming 
according  ta  that  aj^intmeul,  the  aeat  me  Ah 


'<  Hr.  Hanbtll, 
"  I  met  onexpeded  with  one  that  came  frMi 

H d  Isst  night,  who  detained  me  at  hue 

lawl 


with  rdating  ihe  ir 

lyes  thsl  Ire  now  enam  amnngsi  tonse  people, 
thai  I  could  not  puasibly  rome  liU  h  waa  tale  ( 
and  tliis  day  was  appointed  for  bnsineas,  that  I 
am  nocenam  when  it  will  be  finiabed  }  **fiImI 
I  believe  1  cannot  m«  you  whilst  I  am  in  town. 

I   1. _.  prrsenl,   but  that  I   am 

Yonr  oyigvd  I'Tiend." 


I  have  no  more  a 


so  mtwh  voluntarily  as  itressed  by  her  to  coma 
to  thia  bouse,  and  for  that  1  will  praduca  on* 
letter  from  her  lo  myself;  and,  my  lord,  I  most 
a  little  iobrm  you  of  tlie  nature  of  this  letter. 
It  is  on  tbe  outside  directed  to  Mrs.  June  Ellen, 
to  be  letl  for  ber  at  Ur.  Hargrave's  todtt- 
honse.  For  ber  to  direct  tor  me  at  a  cofi^- 
liouse,  might  make  the  servants  woodix  and 
the  post-man  might  lu^ptfcl,  and  for  that  it 


nthalm 


Ther 


IS  BIr. 


Marshall  by  when  I  rcceired  it,  aud  1  can  prov* 
thefaaoJ  by  Mr.  Beale. 

Hr.  Uankull.  My  lord,  I  verily  believe  I 
was  by,  and  that  Hr.  Cowper  abewed  me  Ai* 
letter  immediately  on  receipt  of  il,  as  be  had 
done  several  others  from  the  same  hand. 

Ct.  ofArr.  This  is  directed  for  Mr*.  Jan« 
Ellen.     It  is  dated  Hanh  the  5tb,  without  anj 

"Sir,  March  the  3tb. 

"I  am  glad  you  have  not  quite  forgot  thai 

there  it  snch  a  pcraon  as  I  in  beiag ;   bnl  i  ana 

lling  to  abut  my  eyes,  sod  not  see  any  thi^ 

■I  loaka  like  unkind DCbs  in   you,  and  ratber 

content  myself  with  what  exctwea    yon  «r» 

pleated  to  make,  than  be  inqnttitive  into  what  I 

mnst'DOt  know,  '  i  should  very  readily  CMOjdy 
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with  your  propootion  of  chawing  the  season,  if 
it  were  in  my  power  to  do  it,  out  you  know  that 
lies  altogether  to  yoar  own  breast :  I  am  sure 
the  winter  has  been  too  unpleasant  for  me  to 
4l^ire  the  continuance  of  itj  and  I  wish  yon 
were  to  endure  the  sharpness  of  it  but  for  one 
hour,  as  I  hare  done  for  many  long  nights  and 
days ;  and  then  I  believe  it  would  move  that 
rocky  heart  of  yours,  that  can  be  so  thoughtless 
of  me  as  yon  are :  But  if  it  were  designed  for 
that  end,  to  make  the  summer  the  more  defight- 
ful,  I  wish  it  may  have  the  effect  so  far,  as  to 
continue  it  to  be  so  too,  that  the  weather  may 
never  overcast  again  ;  the  which  if  I  could  be 
assured  of,  it  wouM  recompense  me  for  all  that 
I  have  ever  suffered,  and  make  roe  as  easy  a 
creature  as  1  was  the  first  moment  1  received 
breath.  When  you  come  to  H— d  pray  let 
your  steed  guide  yon,  and  do  not  do  as  you  did 
the  lost  time ;  and  Ge  sure  order  your  affairs  to 
be  here  as  soon  as  you  can,  which  cannot  be 
sooner  than  you  will  be  heartily  welcome  to 

Yoiir  very  sincere  Friend." 
<*  For  Mrs.  Jane  Ellen  at  Mr.  Hargrave's, 
near  Temple-bar,  London." 

Mr.  Cowper,  Though  it  is  directed  to  Mrs. 
Jane  Ellen,  it  begins  m  the  inside,  *  Sir,'  and  it 
is  dated  the  5tb  of  March,  next  before  the  isth. 

Baion  Haisell.  What  March  was  it  P 

Mr.  Marthall^  1  kept  no  account  of  the  time, 
hut  I  am  very  positivo,  by  the  contents,,  that 
Mr.  Cowper  shewed  me  this  letter,  and  I  read 
it,  bnt  by  my  now  remembrance,  it  should  be 
longer  smce  than  March  last. 

Mr.  Cowper*  It  was  March  last.  That  which 
wiUaetMr.  Marshairs  memory  to  rights  is  this 
other  letter,  which  I  received  at  the  Rainbow, 
When  he  was  by,  and  he  read  it ;  and  it  impor- 
tuning me  to  a  matter  of  this  kind,  I  did  pro- 
duce it  10  my  brother  and  him ;  they  both 
knew  of  it,  and  both  read  it,  and  that  will  re- 
fresh bis  i^iemory  coneeming  the  date  of  the 
other. 

Mr.  MarikalL  My  lord,  I  was  in  the  coffee- 
house with  Mr.  Cowper  when  he  received  this 
letter;  and  he  afterwards  shewed  it  to  Mr. 
William  Cowper,  at  the  Covent-garden  tavern, 
when  I  was  hy* 

CCqfArr.  This  js  dated  the  9th  of  March, 
and  directed  to  Mrs.  Jane  Ellen,  at  Mr.  Har- 
grave's. ' 

»» Sir ;  March  9. 

"  J  writ  to  yon  by  Smiday's  post,  which  I 
hope  yoo'have  received ;  however,  as  a  confirm 
malion,  I  will  assure  you  I  know  of  no  inconve- 
nieocy  that  can  attend  your  cohabiting  with  me, 
nnless  the  grand  jury  should  thereupon  find  a 
bill  against  ns ;  but  1  won't  fly  for  it,  for  come 
life,  come  death,  I  am  resolved  never  to  desert 

rm ;  thereibfe  according  to  your  appointment 
will  aspect  }'0«,  and  tiu  then  f  shaU  only  loll 
yo»,  that  I  am  Yours,  &c." 

<'  For  Mrs.  Jane  Ellen  at  Mr.  Haignve'Sy 
<  near  Temple-bar,  London." 


Mr,  Cowper,  If  your  lordship  please,  1  will 
further  prove  this  letter  by  my  brother. 


Mr.  TT.  Cowper, ,  I  can  bear  my  brother  wit* 
ness,  that  when  he  has  been  advised  to  make 
these  letters  part  of  his  defence  he  hath  ex- 
pressed great  unwillingness,  and  has  said,  no- 
thing but  the  life  of  these  gentlemen  could  in- 
cline him  to  it. 

My  lord,  all  I  can  say  to  this  matter  i^his : . 
1  do  remember,  that  when  she  was  one  tmie  in 
London,  1  think  it  was  about  a  year  and  a  half 
since,  1  am  not  positive  as  to  the  time,  but 
when  she  was  in  London,  my  brother  came  in 
the  morning  to  my  chamber  in  the  Temple, 
and  after  some  discourse,  he  told  me  he  had 
received  a  letter  from  Mrs.  Stout  that  day, 
wherein  he  said,  she  intended  him  a  visit  at  hia 
chamber  that  afternoon ;  he  told  me  at  the  same 
time,  that  his  friend  Mr.  Marshall  had  some 
thoughts  of  her,  and  therefore  for  that,  as  well 
as  otoer  reasons,  he  would  dedine  receiving  the 
visit  intended  him ;  and  upon  consideration^ 
this  was  the  method  agreed  upon :  at  that  time 
I  lived  with  my  lather  in  Hatton  Garden ;  and 
this  gentlewoman  baring  writ  in  the  same  let- 
ter I  now  speak  of,  that  she  designed  to  dme 
there,  and  to  come  from  thence  m  the  after- , 
noon ;  says  my  brother,  you  may  casoally,  as 
it  were,  take  occasion  to  say  at  dinner,  that  my 
business  obliges  me  to  go  to  Deptford  in  the  air 
ternoon,  as  in  good  earnest  it  did,  as  he  then 
told  me ;  and  irom  that  she  may  take  a  hint  of 
ray  not  being  at  home,  and  so  save  herself  tha 
disappointment  of  commg  to  my  chamber.  I 
told  him  1  would  find  an  opportunity  of  doing 
it  if  I  could.  At  dinner  my  father  happened  to 
ask  roe,  as  he  often  did,  wnen  1  saw  my  bro«* 
ther  ?  I  took  this  hint,  and  said  I  had  seen  him 
at  my  chamber  in  the  mominff,  and  that  he 
was  gone  to  Deptford  that  afternoon  about 
some  law  business.  My  lord,  Mrs.  Stout  was 
then  at  the  table.  I  no  sooner  said  it,  but  I  ob- 
served she  changed  colour  presentlv,  and  ntta 
with  her  napkin,  and  went  into  the  niick-yard,^ 
and  we  saw  her  through  a  sash-window  lalf 
into  a  woman's  fit  of  swooning;  and  they  gava 
her  the  assistance  that  is  usual  in  such  cases. 

My  lord,  the  next  thing  I  can  speak  to  is 
this :  The  parliament  sitting  late  the  Friday  be- 
fi>re  the  Monday  of  the  last  assizes  at  Hertfonfy 
I  came  late  from  dinner,  I  had  dined  about 
seven  o'clock,  as  1  remember ;  and  having  oc- 
casion to  speak  with  my  brother,  f  found  him 
out  by  enquiry  at  the  Covent-garden-torejrn, 
and  there  was  Mr.  Marshall  of  Lion*s-inn  with ' 
him.  I  had  not  drunk  abore  a  glass  or  two  of 
wine,  but  my  brother  bqgran  with  me,  an^said» 
I  seldom  trouble  you  with  affairs  of  mine,  but 
now  I  do  not  know  well  how  to  avoid  it.  1 
have  received  an  importunate  letter,  which  t 
will  shew  yon  ;  it  came  from  a  lady,  whose 
name  I  believe  you  will  guess  ;  so  he  pulled  it 
out  of  his  pocket  and  read  it  so  often,  because  of 
the  oddness  of  the  expression,  that  I  can  say,  I 
am  sure  this  is  the  very  letter  he  shewed  me  at 
the  Covent-garden  tavern  the  Friday  before  the 
last  assizes ;  saith  he,  the  occasion  of  my  shew- 
ing it,  is  not  to  expose  a  woman's  weakness,  bnt 
I  w<kild  not  wiUmgly  lie  under  too  many  oUi- 
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^tioos,  nor  engage  too  far ;  aoroD  the  other 
band,  would  I  be  at  an  unnecessary  expence 
for  a  lodging.  *U(ion  this  subject  there  was 
aome  discourse,  1  think,  foreign  ta  this  pur- 
pose, and  therefore  I  wookl  not  trouble  your 
lordabip  with  a  repetition  of  it ;  tliat  which  is 
niatM|l  is  this  ;  1  did  undertake  to  write  to  Mr. 
Barcfoot's  to  dispose  of  his  lodgings,  where  I 
used  to  be  at  tde  time  of  the  assizes,  and  my 
brother  with  me.  I  said  I  would  write  the  next 
day,  being  Saturday  ;  but  when  I  should  hare 
^rit,  it  was  very  late,  and  I  was  weary,  being 
then  tied  down  to  the  business  of  parliament ; 
and  partly  for  that  reascfti,  and  partly  in  point 
of  discretion,  which  1  had  upon  my  second 
thoughts,  that  it  would  be  better  for  my  bro- 
ther's business  to  be  at  Mr.  Barefoot's,  which  is 
near  the  court,  and  in  the  market-place,  J  did 
neglect  writing ;  and  though  I  thought  of  it 
about  eleven  o'clock,  yet,  as  I  said,  nartlv  for 
pne  reason,  and  partly  for  the  other,  I  did  not 
write  that  time.  My  lord,  my  brother  could 
know  nothing  of  this  matter  ;  lor  1  did  not  see 
him  from  the  Friday  he  shewed  me  the  letter, 
till  he  went  to  tlie  assizes  ;  so  thai  he  could  not 
know  before  he  was  at  Hertford,  that  I  had  nut 
writ.  My  lord,  I  aavi  as  to  this  letter,  I  am 
tore  he  shewed  me  the  Friday  next  before  the 
last  assizes. 

Baron  Uattdl.  Let  me  see  that  letter. 
(Which  was  shewn  his  lordship.) 

Mr.  Caaper.  My  lord,  one  or  two  of  the  jury 
aeem  to  question  whether  the  letters  are  suffi- 
ciently proved;  for  their  satisfaction,  I  will 
further  prove  them.  Call  Mr.  John  Beale, 
TVilUam  Oaker,  and  Mrs.  Low.  My  lordi  Mr. 
Beale  is  one  of  their  own  sect. 

(The  Witnenek  proved  her  hand.] 

Jury,  My  lord,  we  are  satisfied. 

Baron  IiutttlL  I  believe  you  may  ask  her 
mother,  she  will  tell  you  whether  it  be  her 
daughter's  hand. 

Mrs.  Stout.  How  should  I  know!  I  know 
the  was  no  such  person,  her  hand  may  be 
counterfeited. 

Baron  HaiselL  But  if  it  were  written  in  a 
more  sober  stile,  what  w  ould  you  say  then  P 

Mrs.  Stout.  I  shan't  say  it  to  be  her  hand, 
qpfesa  1  saw  her  write  it. 

[Then  the  Letter  was  shews  to  Mr.  Stout.] 

Mr.  Stout.  It  is  like  my  sister's  hand. 

Baron  Hatstll.  Do  you  believe  it  to  be  her 
hand? 

Mr.  Stout.  No,  I  don't  heUere  it ;  because  it 
don't  suit  her  character. 

Baron  HatuU.  But  do  yon  think  she  miglit 
Dot  conceal  from  you  what  were  b^  inward 
Ihoughts? 

Kr.  Stout.   Not  in  such  a  degree  as  this. 

Mr.  Cowper.  Call  Mrs.  Barefoot  and  her 
maid.  1  deair^  they  may  be  asked  what  they 
kmiw  about  my  taking  of  l«Nlgings  at  their 
jpoiise. 

B.ron  HalulL*TbiM  is  taken  for  granted. 

Urf .  hurefooif  IVJ^en  y  oo  came  to  my  hpuse. 
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you  adced  me,  if  I  had  rtcerred  a  Ittler  ^m 
your  brother  f  And  I  toMyoa,  no. 

Mr.  Cotfper.  Whatdid  1  say  lb  dtat  f 

Mrs.  Btfrj/faof.  ttien  Tmiaaked  me,  if  1  ex- 
pected you  r  And  I  told  yoo,  yea,  by  reasoa  I 
had  heard  nothing  from  you. 

Mr.  Comptr.  \Vhere  did  I  hidge  thA  niffht  f 

Mrs.  Bartfoot.  I  had  prepared  the  loo^a^ 
before  you  came,  expecting  }oq  or  Mr.  Cow- 
per  your  brother. 

Mr.  Con  per.  And  I  did  enrne-f 

Mrs.  Barefoot.  Yes,  as  you  osfed  to  do. 

Mr.  Cowper.  Did  1  send  fbr  my  tbiogs  frfmi 
the  cotfee-noose  ? 

Mrs.  Barefoot.  Yes,  yon  did ;  and  I  ckrneA 
them  up  in  your  chamber  as  I  txaed  to  do. 

Baron  BatuiL  Where  did  5fr.  Cow  per  (fine 
that  day  ? 

Mrs.  Barefoot,  Mrs.  I^put  s^nt  her  mftid  to 
desire  him  to  come  to  dinner  at  their  hoase ; 
whether  he  went  thither  or  no,  I  cannot  say, 
but  he  went  out 

Mr.  Cowper.  What  time  did  1  come  into  my 


lodgbig  that  night  f 
Mrs. 


.  Barefoot.  It  was  a  litlle  after  elferra. 

Mr.  Conper,  Yon  are  sore  I  came  in  «  Kttlc 
after  eleven? — Mrs.  Bore/*.  Yes.* 

Mr.  Jones,  By  what  ckiek  f  By  Alt  %•«« 
clock  ?--Mrs.  Barrf.  Yes. 

Mr.  Cowper.  Did  1  go  oet  any  mm^  ihal 
night  ?«*-Mrs.  Barrf .  No. 

Mr.Cavper.  Is  yonrntafid  there? 

Mrs.  Bartfbot.  Yea. 

Baron  HaitelL  What  it  ym»fmmtT 

Mrs.  Eunweit.  Mary  Hanwell. 

Mr.  Cowf^r.  Pray,  what  tiase  was  it  I  enaie 
to  mydodgiog  ? 

Mrs.  Hanttetl.  You  came  in  a  little  efler 
eleven  o'clock. 

Mr.  Coarpcr.  Are  you  very  positive  in  thnt? 

Mrs.  Hanwell.  Yes,  I  am  very  positiTe. 

Mr.  Cowper,  What  was  done  hefee  I  sreni 
to  bed? 

Mrs.  HanweH,  My  lord,  I  went  m>^  end 
made  a  fire,  and  then  I  came  down  iignin,  and 
then  I  went  up  and  warmed  Mr.Cowfier^a  brd, 
and  then  he  desired  another  blanket,  end  I 
came-down  for  It ;  and  all  this  took  tin  a  consi* 
derable  time :  and  Mr.  Cowper  was  In  lied  be- 
fore twelve  o'doi^. 

Mr.  Cowper.  Did  I  go  out  again  tliat  nigfit  T 

Mrs.  HanwelL  No,  you  went  out  no  nsore. 

Mr.  Camper,  Now,  if  your  lordship  pl^oAs, 
T  wouU  elplain  that  part  of  Sarah  Waifccs 
tiK  maid%  ewdence,  where  ahe  aays  her  mis^ 
tre8a«ord«red  her  lo  warm  the  bed,  aad  I  tMver 
CDStredicted  it.  Yoer  bid^hip  obsei  si.a  «he 
words  in  the  last  of  Ihe  two  letters,  *  No  iooon- 
Tsnicttes  can  attend  yoiir  oahabiting  with  me  i* 
and  afierwards,  •  I  won't  fl%  for  it :  For  como 
Hie,  coflie  dceth,  1  am  ics4vedt'  end  ee  tin.— I 
had  rather  leave  it  to  be  observed*  then  meke 
the  obserralion  myael^  iibat  might  he  the  ilia- 
pute  between  os  ai  the  time  the  nead  speaks 
of.  i  think  it  was  not  neceasai^  she  shoold 
be  present  at  the  debate ;  and  theretMre  I  might 
D9t  interrupt  her  aimittM  in  the  ordtoik  »he 
S 
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gave :  titit  'ftft  fiooii  as  <hc  maid  was  (pMte.  1 
made  use  of  these  objecti()ti8 ;  and  1  told  Mrs. 
fihdiiit,  liy  wliat  accident  I  v^fts  obliged  to  take 
up  hiy  I6d^n^  at  Mr.  Barefoof  s,  and  that  the 
family  was  sitting  up  for  me :  that  my  staying 
9X  her  honse  under  these  circumstance,  woald 
in  prohabJTity  proVoke  the  censure  of  the  town 
a'.ia  oonntry ;  and  that  therefore  I  coald  OOt 
stay,  whatevvfr  my  inclination  otherwise  might 
be ;  out,  my  lord,  my  reasons  not  prevailing, 
I  i^as  forced  to  decide  the  controversy  by 
going  to  my  lodging ;  so  that  the  maid  may 
swear  true,  wfacta  she  says  I  did  not  contradict 
her  orders. 

Baron  HattelL  I  believe  yon  have  done  now, 
Mr-  Cowper  ? 

Mr.  Cowper.  No,  my  lord,  I  have  more  evi- 
dence to  give.  Call  Elizabeth  Spurr.  If  your 
Idrdshfp  pleases  to  observe,  I    have  already 

Sroved^y  two  witnesies,  that  I  was  actually  at 
Ir.  Bartifoot's  a  little  a!\6r  eleven  \  so  that  if 
I  was  to  rest  upon  this  proof,  here  is  not  the 
least  article  of  time,  in  which  it  can  be  supposed 
I  was  employed  in  this  matter :  but,  says  Sa- 
rah Walker,  tlie  maid,  to  obviate  (I  presume) 
this  evidence  of  mine,  our  house  clock  went 
ftster  than  theto^n-Huck.  Now,  to  answer  this 
too,  1  shkll  furttier  prove  to  your  lordship,  that 
hefbre  1  came  to  my  lodgnig,  1  was  at  the 
Glove  and  Dolphin  inn,  Where  I  had  a  little 
account  of  about  ni^  or  seven  shillings,  as  I 
reraeniber,  for  horse-keeping,  and  which  1 
then  paid. 

Mr.  Cowper.  Do  you  remember  my  coming 
to  ypur  house,  and  at  what  time  ? 

£.  Spurr.  The  clock  struck  eleven,  jtist  as 
you  carae  into  the  door. 

Mr.  Cowper,  flow  long  did  I  stay  at  the 
Glove? 

E.  Spurr,  About  a  quarter  of  an  hour. 

Mr.  Cowper,  How  far  is  it  from  the  Glove 
and  Dolphin  to  Mrs.  Stout's  bouse? 

£.  Sputr.  About  a  quarter  of  a  mile,  or  not 
^uite  wi  far. 

Mr.  Cowper.  Call  Mary  Kingitt,  and  George 
Man,  (who  not  then  appearing)  in  the  mean 
time,  I  would  observe  lo  your  lordship,  that  to 
go  from  Mrs.  Stout^s  house  to  the  place  where 
she  was  drowned,  and  to  return  tirom  thence  to 
the  Glove  and  Dolphin,  will  take  up  at  least 
half  an  hour,  as  I  shall  prove,  and  then  the 
mattei*  %«ill  stand  thuN?  Says  Sarah  Walker, 
you  went  about  a  quarter  after  eleven ;  but  our 
dock  went  half  an  hour  too  fast :  then  accord- 
ing to  her  account,  1  went  three  quarters  afler 
ten  by  the  town- clock ;  and  if  it  requires  (as  I 
say,  I  iihall  prove  it  does)  half  an  hour  to  go  to 
the  place  where  she  was  drowned,  and  to  re- 
turn Irom  thence  to  the  Glove  inn,  that  would 
ii)ake  it  a  quarter  past  eleven  when  1  came  to 
the  inn  by  the  town  clock,  which  it  was  not; 
find  iff  staid  there  a  quarter  of  ao  hour  (which 
is  proved  1  did  not),  it  miM  be  half  an 
hour  after  eleven  when  I  came  to  my  lodging 
bv  the  same  clock,  which  it  was  not ;  so  that  I 
think  this  matter  as  to  the  lime  is  very  clear. 
My  ICrd,  to  prove  the  time  it  requires  to  go 


from  ytn,  Stetit^s  to  the  plaet  ^ibi«  'skt 
drowned  herself,  and  to  return  to  the  Glot'e,  I 
desire  sir  WHiidm  Ashurst  may  be  called. 

Sir  TT.  Athurgi.  My  km!,  I  eannoi  itay  t 
walked  laa  fast  as  1  eould,  but  I  wient  with  k 
gentleman  I  see  here  to  tfbtisfy  myftetf  about 
the  probability  of  this  matter ;  I  walked  ii 
people  usnally  do,  and  I  found  it  took  up  half 
an  hour  and  a  mmute,  when  I  Walked  witli 
that  gentleman. 

Baron  ttattelL  Who  Wa»  with  yoo.  Sir  f 

Sir  W.  Aihunt.  Mr.  Thompson  was  WlA 
me  the  time  1  mention.  1  walked  it  before 
with  sir  Thomas  Lane. 

Mr.  Thompson.  My  lord,  indeed  U  will  takir 
a  complete  half  hour. 

Mr.  Cowper,  1  desire  sir  Tbomae  Lfelne  may 
give  vou  an  account  of  the  d'isfuice  between 
Oneplace  and  the  other^ 

Sir  T.  Lane.  Sir  VTilliam  Afthmet  and  I  did 
walk  to  the  place  mention^,  and  we  were 
careful  to  take  notice  of  the  lime,  and  it  took  up 
about  three  Quarters  of  an  hour,  according  t6 
my  observation ;  and  we  did  not  stay  at  allby 
the  way,  except  just  to  look  upon  the  hospit^. 

Mr.  Cowper.    Now,  mV  lord,  Mary  Kift- 

S'tt  and    Geoige  Man,  t]^e  servants  at  the 
lore,  an.*  Ccrme:  pray,  Mrs.  Itingitt,  do  veii 
remember  mv  coming'into  the  Glove  a^d  Jjol* 

pbio  ?^ill.  ULingtrr.  Ves. 

Mr.  Cowper.   How  long  did  I  stay  there  ^ 

M.  Kingitt.  About  a  quarter  of  an  honf'. 

Mr.  Cowper-  What  was  my  businesa  theve? 

M.  Kingitt.  Yon  Came  and  eAqdired  What 
you  owed. 

Baron  Entseti.  What  o*clock  was  it  then^ 

M.  Kingitt.  I  thought  it  wto  about  eleven  | 
our  other  mai'd  told  }i  eleven. 

Mr.  Jones.  How  came  you  to  take  notice  ot 
the  time  ? 

M.  Kingitt,  She  heard  the  clock  go  eleveoi 
but  I  did  not.  .     ^ 

Mr.  Cowper,  Was  there  any  Jispbte  aboa| 
the  account  ? 

M.  Kingitt.  You  asked  the  hostler  hour 
that  came  to  stand  in  the  book  concerning  the 
horse ;  for  yon  told  him,  yoii  thought  you  )ia4 
paid  some  part  of  it;  and  he  told  you,  you.ba4 
not. 

Mr.  Cowper.    My  lord,  with  your  lordship% 
favour,  t  wotild  ask  George  Man  a  que^ion  Iq 
the  same  point.    Do  you  remember  my  cpm? 
ing  into  the  Glove  and  Dolpliin  ? 
.  O.  MaH.  Yes. 

Mr.  Cowper.  How  long  did  1  stay  there? 
.  G.  JfsH.  Yon  staid  but  a  quarter  of  an  boiir, 
as  near  as  I  can  guess. 

Mr.  Cowper.  I  will  now  call  a  witness  te 
prove  that  this  maid,  Sarah  Walker,  is  not  s6 
cautious  and  careful  how  she  swears,  ea  4 
think  she  ought  to  be. 

tCaU  Mrs.  Htnice.] 

Baron  JSatseU,  ^ray,  wherein  hath  '8ara!k 
Walker  sai4  ai^  thing  tba^  is  false  ? 

Mr.  Cowper.  In  this ;  1  asked. her  when  she 
gave  evidence,  whet|ier  the  weni  out  to  aee 
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for  her  mittrw  all  tlmt  niglit,  umT  wbether 
her  mtttress  did  not  me  to  suy  oot  a-niglits, 
and  wbethor  abe  benelf  bad  not  iiwd  to  tay 
«o?  If  joarknrdihip  pleatcs  to  remember,  abe 
eaid  no.  Pr^T)  Mra.  Mince,  wbit  bare  you 
kterd  Mra.  moof  a  maid  aay  conoeming^  ber 
miatreaa,  particularly  aa  to  ber  staying  out  all 
night? 

Vra.  Mince.  Sbe  batb  add,  that  her  miatreaa 
did  not  love  to  keep  company  with  Qoakera; 
ted  that  ahe  paid  lor  ber  own  board  and  her 
maid's ;  ano  that,  when  abe  entertained  any 
btfdy,  it  waa  at  ber  own  charge.  And  abe  bath 
Miif,  that  Mn.  Stoat  oaed  to  aak,  who  is  with 
yon,  child?  and  abe  would  not  tell  bor ;  and 
thai  abe  did  entertain  her  friends  in  the  sum- 
■ler-boaae  now  and  then  with  n  bottle  of  wine ; 
and  when  her  mother  naked  who  waa  there  ? 
h^  mistress  wodd  say,  bring  it  in  here,  I 
nuppooe  there  ia  none  out  frioids :  and  afker 
Ihe  company  waa  gone,  abe  need  to  make  her 
mother  oelief  e  that  abe  went  to  bed ;  but  she 
vsed  to  go  out  and  take  the  key  with  her,  and 
nometimea  abe  would  go  out  al  die  window ; 
and  she  said  particnluly,  one  time  abe  went 
out  at  the  garden  window,  when  the  garden 
door  was  locked,  and  that  ahe  bid  her  not  sit  up 
for  her,  for  she  would  not  come  in  at  any  time. 

Baron  Hat$elL  Did  erer  Sarah  Walker  tdl 
you  that  Mrs.  Stout  staid  out  all  night  ? 

Mrs.  Minee*  She  hath  said,  ahe  could  not 
tdl  what  time  she  came  in,  for  she  went  to 
bed. 

Mr.  Ccmper.  Now,  .if  your  lordship  please, 
I  will  prore  to  you,  if  it  may  be  thougnt  ma- 
terial,  that  Gurrey,  at  whose  bonse  these  gen- 
tlemen lodged,  should  say,  that  if  I  had  vuited 
Mrs.  Stou^  none  of  all  this  had  been  (upon  ao 
little  an  omission  it  seems  did  this  prosecution 
depend).  To  which  I  give  this  anawer,  my 
bni ;  1  never  did  once  go  to  visit  her  in  my 
liie,  she  knows  it.  Now,  for  a  roan  officiously 
to  make  a  new  visit  in  the  time  of  the  assizea, 
one  engaged  in  business  as  I  waa,  and  espe- 
eially  upon  ao  melancholy  an  occasion ;  I  say, 
for  me  to  go  officiously  to  see  a  h  oman  I  never 
had  the  l^st  knowledge  of,  would  have  been 
thought  more  strange  (and  justly  might  have 
been  so)  than  the  omission  of  that  ceremony. 
For  my  part,  1  cannot  conceive  what  Mr. 
Onrrey  could  mean,  thia  being  the  case,  by 
Myiog*  that  if  f  had  visited  Mr^.  Stout,  no- 
tbmg  of  this  had  happened. 

Saron  HatM,  Mr.  Cowper,  he  ia  not  the 
praseeotor,  I  tbink  it  is  no  matter  what  he 
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Mr.  Camper.  I  take  it,  my  lord,  with  humble 
■ohmission,  it  is  material,  as  he  is  a  principal 
wimess  against  these  gentlemen  }  and  the  ra- 
ther, for  that  be  now  pretends,  that  what  he 
did  was  out  of  conscience.  Aly  lord,  I  have 
only  one  thing  more  to  say,  I  know  not  who* 
ther  it  will  be  requisite  for  me,  or  no,  to  give 
some  account  of  inyself.  Sir  William  Aaburst, 
ifyott  pleaae. 

'  Sir  W.  Ashirtt.  My  lord,  if  1  had  not  had  a 
good  opinion  of  tbiv  gentleman,  I  had  not  come 


on  pnrpoae  to  hear  thia  caoae,  whkib  bvamW 
so  gr<^  a  noise  all  England  over. 

fiaioo  HattclL  But  what  do  von  ny  is  to 
Mr.  Cowper*s  repatation,  for  whi^  too  n 
calhid? 

ISr  W.  AtkurU.  I  always  tibonght  Mr.  C««. 
per  to  be  a  gentleman  of  singular  honaaiti 
and  integrity ;  he  is  an  officer  m  Loodoo,  ik 
as  to  his  management  of  bis  office,  I  tfaiak  k 
man  ever  performed  ti  better,  or  bu  s  bettn 
reputation  in  the  placse  where  he  lives. 

Sir  3*.  Lane.  My  lord,  I  came  hitber  c 
purpose  to  own  this  gentleman,  and  ioM  V 
deserves  to  be  owned  oy  his  friends,  and  tbat 
that  know  him ;  bis  character  ia  altog«ae 
untainted  with  ua,  he  haa  gained  a  good  rtb- 
tation  in  the  bnaineas  wherein  he  is  oooonH 
he  haa  behaved  himself  in  hia  office  wticb  \t 
holda  of  the  city  of  London  very  hoocstlj  ix 
well ;  I  never  knew  him  discover  aoy  ill  n- 
ture  in  hia  temper;  I  think  he  cannot  be  loy 
peeted  of  thia  or  any  other  act  of  bartsritr. 

Mr.  Cowper.  My  lord,  in  the  next  pi»l 
would  call  Mr..  Cox,  who  has  the  boooer:: 
serve  in  pariiament  for  the  borough  of  Soo^- 
wark,  and  has  been  my  near  neighbour  tW 
eight  or  nine  years.    If  you  please,  Mr.  Cci 

f've  an  account  what  reputation  and  chuvtr 
have  in  that  phuse. 

Mr.  Cor.  My  lord,  I  live  in  Soothni 
where  Mr.  Cowper  lives :  I  have  lired  by  bs 
eififbt  or  nine  years ;  I  know  him  to  br  a  pent 
of  integrity  and  worth,  all  the  neighhooncflr'. 
his  company.  I  take  him  to  have  as  nnci 
honour  and  honesty  as  any  gentlemao  vhtts- 
erer ;  and,  of  all  men  that  1  know,  bewN-^ 
be  the  last  man  that  I  shoald  auapect  ofsacl : 
fact  as  this  is  :  I  believe  nothing  in  the  «orL 
could  move  him  to  entertain  the  least  Ukr^'- 
of  so  foul  an  act. 

Mr.  Cowper.  Mr.  Thompaon,  I  desire  jr. 
wonid  be  pleased  to  give  an  account  of  vbti 
you  know  of  me? 

Mr.  Thompton.  If  you  pleaae.  mj  lord,  tk 
first  acquaintance  1  had  with  Mr.  tiowper  vv 
in  our  childhood,  I  had  the  honour  to  go  c 
Westminster  school  with  him  ;  I  did  Docr^ 
new  my  acquaintance  with  him  till  abootfi^* 
years  ago  J  since  that  time  1  have  been  ofei 
with  him,  and  have  several  times  bad  ocomk 
to  ask  his  advice  in  matters  relating  to  his  |>^ 
lession  ;  and  1  think  no  man  more  faitbfiii  a 
the  service  of  his  client  than  he  is,  and  I  is 
sure  he  is  verv  deserving  of  the  esteem  of  as; 
man,  and  I  nelieve  he  never  entertained  i 
thought  of  so  foul  and  barbaroaa  a  fiict  as  tli&. 
of  which  he  is  accused. 

Baron  RatulL  Mr.  Marson,  you  bare  boH 
the  evidence,  what  do  you  say  to  it  ? 

Mr.  Marton,  My  lord,  our  business  at  Hert- 
ford was  this :  Mr.  ElUs  Ste|ihens  and  I  vect 
down,  he  is  clerk  of  the  papere  of  the  KiogV 
bench,  and  Mr.  Rogera  is  steward  of  tiie 
King's- bench,  and  it  was  their  duty  to  vvt 
upon  my  lord  chief  justice,  with  the  msrshile^ 
the  King's-bench,  out  of  town  ;  snd  on  N<«' 
day  morning  we  went  to  my  lord  chief  jaBtiof'» 
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house,  io  Lincoln's-TDn-fldds,  as  wd  naed  to 
do,  and  there  set  out ;  but  T^  being  an  atloniey 
of  the  borouffb  court,  could  not  with  any  con* 
irenienoe  go  nirther  with  tbeni  than  io  a  place 
which  (  think  is  called  Rlogsland,  and  there- 
lore  I  Vetumed  to  my  busioeos  in  Southwark, 
where  1  attended  the  court,  as  was  customary 
and  necessary  for  me  to  do,  and  set  forth  from 
thence  at  past  four  in  the  afternoon  :  by  the 
way,  as  I  remember,  about  Waltham-Cross,  I 
met  one  Mr.  Hanks,  a  clergyman  of  my  ac- 
4|uaintance,  who  had  be^n  likewise  to  attend  my 
lord  chief  iustice  to  Hertford,  and  was  return- 
ing from  thence ;  with  some  persuasion  I  pre- 
vaned  with  him  to  go  back  again  with  me  to 
Hertford,  telling  him,  I  did  not Icnow  the  way ; 
and  we  galloped  erery  step  of  it,  beoause  night 
was  coming  on ;  it  was  about  eight  o'clock 
when  we  came  in.  Mr.  Hanks  and  I  found 
the  marshal,  Mr.  Stephens,  Mr.  Rogers,  Mr. 
Rutkin^  and  others  of  the  marshal's  acquaint- 
ance, at  the  coffee-house;  and  truly  when  I 
came  in,  I  mi^ht,  for  aught  1  know,  be  in  a 
sweat  with  ridmg  so  hanl  as  we  did,  but  even 
then  I  was  not  in  such  a  sweat  as  the  witness 
would  hare  it.  My  lord,  we  went  from  thenoe 
to  the  GloTe  and  Dolphin,  and  suyed  there  till 
•bout  eleven  o'clock.  Mr.  Rogers  and  I  had  a 
dispute  who  should  lie  with  Mr.  Stephens  at  the 
now  witness  Mr.  Gurrey's;  at  last  it  was 
agreed  between  us  to  go  to  Gurrey'a  to  see 
what  convenience  heceSd  make  for  us,  and  to 
drink  a  glass  of  wine  at  our  lodging ;  but  after- 
«wards  if  came  in  Mr.  Rutkin's  head  that  be  was 
to  tie  with  the  marshal,  and  for  that  reason,  he 
said,  he  would  go  back  again ;  and  accordingly 
lie  went,  and  Mr.  Hanks  with  him,  after  wty 
had  seen  us  into  our  lodgings,  and  Mr.  Ste- 
phens, Mr.  Rogers  and  1  drank  three  bottles  of 
wme  together,  Mr.  Gurrey,  our  landlord,  was 
sent  to  fetch  it ;  and  afterwards  in  jocular  oon- 
▼ersation,  I  believe  Mr.  Stephens  might  ask  Mr. 
6urrey  if  he  knew  one  Mrs.  Sarah  Stout?  And 
'the  reason  why  be  asked  that  question  our  wit- 
ness will  e]q>lain.  1  believe  he  might  likewise 
ask,  what  sort  of  woman  she  was?  and  possibly 
I  might  say  the  words,  My  friend  may  be  in 
with  lier,  though  1  remember  not  I  did  say  any 
thing  like  it ;  l>ut  I  say  there  is  a  possibility  I 
naigbt,  because  I  had  beard  she  had  denied  Mr. 
itarshall's  suit,  and  that  miffht  induce  me  to 
say.  My  friend  may  be  in  with  her,  for  all  that 
I  remember.  I  confess  Mr.  Rogers  asked  me 
what  money  I  had  ffot  that  day,  meaning  at 
the  borough  court?  1  answered,  fifty  shillings ; 
saith  he,  we  have  been  here  a  spending  our 
money,  I  think  you  ought  to  treat  us,  or  to 
that  purpose.  As  to  the  bundle  mentioned,  I 
ImwI  n6  such,  except  a  pair  of  sleeves  and  a 
necfcdoth.  As  to  the  evidence  which  goes  to 
words  spoken,  the  witnesses  have  fruitful  in- 
rentions ;  and  as  they  have  wrested  and  im- 
proved the  iastanoes  I  have  been  particular  in, 
■o  have  they  the  rest,  or  otherwise  forged  them 
«ut  of  their  own  heads. 
*  BaroB  HatttlL  Mr.  Bag«8|  what  do  yon 
-fptytoitf 


J 


Mr.  Rflfcn.  We  came  down  with  the  anar- 
'  shal  of  the  King*s-bench,  it  rained  everv  step 
of  the  way,  so  that  my  spatterdashes  and  shoes 
were  thin  to  be  dried ;  and  it  nuning  so  har^ 
we  did  not  thbk  Mr.  Marson  would  have  coma 
that  day,  and  therefore  we  provided  but  opa 
bed,  though  otherwise  we  should  have  provided 
two,  and  were  to  give  a  crown  for  our  night's 
lodging.  We  went  from  the  coffee-house  to  the 
tavern,  as  Mr.  Marson  has  said,  and  from  tha 
tavern  the  next  way  to  our  lodging,  whera 
there  was  some  merry  and  open  diaoonrse  of 
this  gentlewoman ;  but  1  never  saw  her  in  mj 
life,  nor  heard  of  her  name  before  she  was 
mentioned  there. 

Mr.  Stephenu  We  never  stirred  from  one 
another,  but  went  slong  with  the  mandial  of  tho 
King's-bench,  to.  accompany  my  lord  chief 
justice  out  of  town,  as  is  usual. 

Baron  HatuU.  I  thouffht  it  had  been  as 
usual  for  him  to  go  but  half  the  way  with  my 
lord  chief  justice. 

Mr.  J^eerf,  They  mierally  return  back 
after  they  have  gone  half  the  way,  but  some  of 
the  head  officers  go  throughout. 

Mr.  StephenM.  It  was  the  first  circuit  after  the 
marshal  came  into  his  office,  and  that  is  tha 
resson  the  marshid  went  the  whole  way. 

Baron  HatseU,  Did  not  you  talk  of  hes 
courting  days  being  over  ? 

Priionen.  Not  one  word  of  it ;  we  aboa- 
lutely  deny  it. 

Mr.  Stepheiu.  I  never  saw  her. 

Mr.Jojifs.  Mr.  Maraoo,  did  yoo  ride  in  boots  f 

Mr.  Jlfsrson.  Yes. 

Mr.  Joaef.  How  caipe  your  shoes  to  be  wetf 

Mr.  Marion,  I  had  none. 

Can  Mr.  Heath,  Mr.  Hunt,  and  Mr.  Foster. 

Mr.  Marton,  Mr.  Hnnt,  will  you  please  te 
acquaint  my  lord  and  the  jury  with  what  djs« 
course  we  bad  on  Sunday  night  before  the  as- 
sizes, at  the  Old  Devil  tevern  at  Temple-bar  ? 

Htifi^.  On  Sunday  night  I  happened  to  be 
in  company  with  Mr.  Maraoo,  and  three  or 
four  more  of  Clifford's-inn,  and  there  was  a 
discourse  of  the  marshal's  attending  my  lord 
chief  justice  out  of  town  to  Hertford,  and  Mr. 
Marson  said,  *  It  may  he  the  marshal  mav  re- 
'  quire  my  waitinjf  upon  him  too ;'  and  the 
whole  comnany  bein^  Known  to  Mr.  Marshall, 
and  there  being  a  disoourseof  Mr.  Marshall's 
courting  of  Mrs.  Stout,  saith  one  of  the  cotor 
pany,  '  If  you  do  go  to  Hertford,  pray  enqi|ire 
'  after  Mr.  MarBhail's  mistress,  and  bring  us  an 
*  account  of  her.'   . 

Mr.  Jones.  Who  was  in  company  ? 

Hunt.  There  was  Mr.  Heath,  Mr.  Foster, 
Mr.  Marson,  Mr.  Stephens,  Mr.  Bever,  and 
Mr.  MarshaU. 

Mr.  Jlfaram.  Now  i^was  this  discourse  that 

give  us  an  occasion  to  talk  of  this  woman  at 
nrrey's  house,  which  we  dki  .openly  and 
harmlessly.  Mr.  Foster,  do  yon  remember 
any  thing  of  our  talking  of  thu  gentlewoman 
OB  Sunday  night? 

Ibt/er.  Yes  $  I  and  they  were  talkiitf  ,  thiit 
they  should  go  to  Hertford  the  next  diy,is 
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«|iMf  joatiee,  and  g^wfikr  M  Hcctftri;  aiU 
IftMraMnf  A  Mfoct,  ihat  Mr.  ManilMU  imiiUd 
4bk  mwtmn, ««  put  ii  io  a  itilaor  way,  «  PMy, 
«  «n^oira  afUr  Mr.  Mavshad**  ntetw,  Iwir 

*  tb«  matdi  goaa  oo;  Ibrtbcte  w«i  tome  wa* 
ft  ffan  batwaeo  biai  aad  tiM  oaoi^y,  wb* 
<  aliovld  bt  marriad  first  f*  And  aa,  la  a  jacolar 
4ray  it  rraol  about,  and  Mr.  Maratm  ar  Mr. 
19tepli«M  said,  *  Tliey  would  do  thair  andca* 

*  roar,  and  Ibey  woufal  eiM|Biia  after  the  lady, 

*  aod  giro  as  good  as  acconn't  «f  ber  as  thoy 

•OOMld/ 

•  Mr.  it€phm».   U  jfon  pleaao,  my  lord,  wc 
will  call  another  to  this  parposo, 

BaiOB  Mmi$§U.-  No,  i  think  yon  oeed  ttot, 
Ar  ii  aoema  aol  mi 
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coMt»  aad  dif  eKad  oiiraelrea  tiU  4KHIt  seren 
o'olock  $  and  baiw#eo  aerea  aod  dgUl  o'clock 
eaaie  Mr.  MaroMs  and  Dr.  Haokft  to  town,  and 
than  we  agreed  to  go  to  the  Oolpbia  and  Glova 
to  drink  a  giaw  of  wipe :  the  maisbal  want  lo 
atean  aoaieni  gootleaaan,  and  wa  wool  to  the 
Dolphin  and  Gbve,  and  staid  there  tiU  past  tea 
o'clook,  and  aHar  the  reekoniog  was  paid  wo 
went  wiih  them  to  ttieir  lodgiaK,  with  a  design 
to  take  a  f<kM»  of  wine;  bat  then  1  conaidened 
I  was  10  lie  with  the  maiabal,  and  for  that  rea^ 
son  1  reaobed  not  to  go  in,  bat  canw  t^way, 
and  went  to  the  BuH-ina,  and  drank  part  of  a 
pint  of  wine»  and  afterwards  went  to  the  nest 
door  to  the  Boll'ino,  wkme  I  Ipy  witk  the 
maashal* 

W.Jimu.  What  tima  did  the  gentleman  gt 
Io  their  lodging  ? 

BuUirn.  1  am  not  piMitire  as  to  th«^  h«|t ) 
belief  e  it  was  about  eleven  o'cloek. 

Mr.  JVenoa.  If  your  lordship  please*,  now 
I  wiM  caH  seam  persona  U  gire  an  account  of 
om.    Mr.  CoK. 

Cor.  lhaveknownMr.Marsonalongtime« 
and  hftd  always  a  good  opinion  of  iiini ;  1  do 
not  haliere  5,000/.  would  tempt  him  to  do  sudh 
a  fact. 

Mr.  Afef«on.  Canlain  Wise,  t  desire  yen 
would  please  to  spean  what  yon  knov  cimmf 

Mr.  Camptr.  My  lord,  beoauae  those  ^en^ 
tiemen  are  strangers  in  the  eonntry,  1  thiiJK,  if 
in  taking  an  aeoonnt  of  any  evidimce  for  myself 
there  is  any  thing  oocnrs  W  me  that  they  may 
hare  a  inst  adsantage  of,  1  think  I  ought  not  to 
conceal  it,  fcr  I  am  m  much  oonoemed  to  jus^ 
tify  their  innooeooe  as  my  own.  The  pripoipal 
wimeas  against  Ifaem  is  ooe  Ourmy ;  apd  I 
will  prove  to  yon,  that  since  he  appeared  io  this 
coiwt,  and  gate  bis  evidence,  he  went  out  in  a 
triumphant  manner,  aod  boasted,  th^  he,  by 
hia  management,  had  done  more  against  ijbam 
geutlemea  than  all  the  prosecutor's  witncaam 
could  do  besides.  To  add  to  that,  I  hare  ano* 
ther  piece  of  evidence  that  I  bare  been  just  ac» 
ouainted  with :  my  lord,  it  is  the  widow  Dneis^ 
Gurrey's  wife's  sister,  tliat  I  vould  call. 

Ma|or  Laa«.  My  lord,  I  tiave  known  Mr. 
Maiaott  ever  since  Im  waa  two  yean  old,  and 
never  saw  him  but  a  civiliaed  man  in  my  life; 
he  was  well  bred  op  among,  us,  and  I  never 
htm  given  to  debauchery  m-all  my  life. 

Bhron  Hataeli.    Where  do  you  live? 

Ma^or  Lane.   In  Southwark,  my  lord. 

Baron  HuiM.  Well,  what  do  you  any, 


(Then  Mr.  Biunki  was  called.) 

Mmtkk  I  oaase  aa  far  as  Wakham'a-evoss 
^  wait'opoo  my  lovd  chief  jnatioe ;  I  stayed 
there  till  about  four  or  five  o'clock,  and  then 
net  out  fbr  London ;  »nd  I  met  with  Mr.  Mar- 
.4on,  who  imporSuned  me  t»  go  back  with  him 
to  Hertford ;  and  aooardingly  I  did  so,  and  we 
ea«e  m  about  seven  or  eight  at  night,  and  we 
onqnimd  after  the  marshal  of  the  King's* 
bench,  and  where  he  had  aet  un  his  horaea, 
and  we  fimod  him  in  the  coffm-hmua  just  by 
the  court,  and  we  went  and  set  up  our  norsea, 
and  came  agaia  to  him ;  from  thence  we  went 
to  the  Glove  and  Dolphin  tavern ;  theae  thme 
gentlemen  and  the  nsanhal,  and  one  Mr.  Rut- 
Sn  came  allovwarda  la  ns,  and  wo  staid  till 
about  eleven  at  the  Glove  and  Dolphin. 

Mr.  JCspwrn.  Dny  ou  ramember  how  we  rid  ? 

Hanks,   Yes,  varyhard. 

Baron  Ifiilsetf.  Whm  tmm  did  you  come 
into  the  tavern  f 

Htnkt.  Betwaan  aavnn  and  eight,  aa  I  ra- 


Baran  Jblmtf.  And  did  you  alay  there  till 
]past  eleven  f 

HanAf.  Till  about  eleven,  little  mora  or  lem; 
we  went  away  lagather  in  order  to  drink  a  glass 
of  wine  vrilh  them  at  their  lodging ;  hut  Mr. 
Rtttldn  considering  that  he  waa  to  Auk  astass 
of  wine,  and  Ko  with  4ie  nuunhsl,  thonght  it 
would  disturb  the  marahal ;  « So,' ssith  he,  «  I 
*  wiM  not  go  in  ('  but  we  saw  them  go  into  their 
lodgings,  and  retamed  to  the  BuU,  where  vre 
eat  part  of  a  fowl,  and  I  was  never  out  of  Mr. 
Mm  sou's  company  all  that  time. 

Mr.  Morssii.  yMmu  you  look  yonr  Itavn  of 
me,  do  not  you  remember  thm  the  door  was 
clapped  to  f^^Mnaks.  1  oannot  ronsssnher  that. 

Mr.  Mumm.  Mr.  Onrray  saith,  I  novarwent 

•nt  after  I  oama  home.    Bir.  Rutkia,  pmy, 

give  an  account  to  my  lord,  and  the  genHesson 

'of  the  jury,  of  what  yon  know  of  my  ooaung 

Io  HertlbitlP 

BMMn.  My  kird,  I  oamoto  wait  an  the 
marahaFof  ttie  KiogVbenoh  to  Hertford,  and 
when  we  ware  come  to  Hertford  we  put  up  onr 
hprsm  at  the  Bull,  and  made  omnelvoa  a  liMte 
dean;  vre  went  to  «hnrah)  and  diaad  at  the 
SnVf  nnd  Ihan  wn  walked  in  jnd  11001  the 


Mrs.  Dtfoif.  loametothehmisawhape 
gentlemen  lodged ;  1  was  in  about  half  an  bmic, 
and  my  sister  asked  ase  to  air  two  or  three  pnir 
ofaheots:  when  1  had  aired  the  sheets,  aJhs 
asked  me  to  go  up  and  help  to  lay  them  en  ; 
and  before  I  Imd  laid  them  un,  these  genHanMa 
came  into  the  room. 

Baron  ifo/jstf.   WhathomrP 

Mrs.  Dmvii,  By  llin  time  of  my>  gninif  onl 
again,  I  believe  it  inigla  be  shouliten.  or  apaae- 
th|ng  better,  and  tliey  drank  ihaae  qoMts  of 
wine,  and  they  had  some  bread  and  bottnr  an^ 
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^bcepe  cairri«d  up,  and  so  tbey  went  to  bed  ; 
and  after  mj  brotber  want  to  ioteh  Mr.  Gape, 
that  lay  at  bw  bouse,  from  Hockley's. 

Mr.  Ccmpcr,  I  only  be|^  j^^«  to  observe, 
tbat  Gurrev  denied  tbat  he  went  for  him. 

Baron  HatteU.  Ay;  but  this  signifies  very 
little,  whether  it  be  true  or  false. 

Mrs.  DatU.  The  next  day  after,  these  ^en*. 
tlem.en  were  abo^t  the  town ;  and  she  said,  she 
did  belie?e  they  were  come  to  clear  a  yonng 
man  (n.  minister's  son)  that  was  tried  at  the  hSr 
for  robbing  the  mail :  I  asked  why  she  thooght 
so  ?  She  said,  she  was  sure  of  it :  and  1  ^ked 
her.  How  she  oould  be  sure  of  it,  when  she  was 
nerertoldso?  Why,  said  1,  do  they  accuse 
these  gentlemen  ?  They  ought  rather  to  take 
up  the  gentleman  that  was  with  Mrs.  StoutV 
maid ;  and  she  said.  If  tbey  took  up  Mrs. 
Stout's  maid,  tbey  should  ha?e  never  a  wit- 
ness. 

Baron  HatselL  Who  was  tbat  that  was  talk- 
ing with  Mrs.  Stout's  maid  ? 

Mrs.  Davis,  I  do  not  know,  but  she  said  she 
jdid  not  like  their  actions ;  and  therefore  she 
ought  to  have  been  examined  who  she  was 
with. 

Capt.  Wite*  I  have  known  Mr.  Marson  se- 
Teral  years,  and  be  is  a  person  of  as  fair  repu- 
tation as  any  in  the  Borough. 

Reading,  1  have  been  acquainted  with  Mr. 
Marson  20  years,  he  lives  near  the  house  where 
I  now  do:  he  has  a  general  good  character 
among  his  neighbours,  for  a  fair  man  in  his 
practice,  .an  honest  man,  and  a  man  of  good 
conversation. 

Baron  HatulU  Well,  Mr.  Stephens,  what 
do  vou  say  f 

SUphent,  I  desire  sir  Robert  Austin  to  give 
an  account  of  me. 

Sir  R,  Austin.  I  have  known  Mr.  Stephens 
many  years ;  his  brother  is  captain  in  a  neigh- 
bouring country ;  he  is  reckoned  not  only  an 
bonest  man  in  his  practice,  but  has  the  general 
character  of  a  good-natured,  man  ;  and  he  is  so 
£ir  from  being  a  person  likely  to  do  such  an 
action,  that,  tor  a  younger  brotber,  he  was  very 
well  provided  for:  bis  father  letl  him  1,000«. 
and  he  is  clerk  of  the  papers,  which  is  reputed 
worth  100/.  a  year,  and  is  in  good  practice  be- 
sides. 

Juryman.  I  have  known  him  several  years, 
and  be  has  the  same  reputation  sir  Robert  has 
given  him. 

Sir  J.  Shaaf.  I  know  Mr.  Stephens,  and  his 
brother  captain  Stephens :  as  to  this  gentle- 
man, be  hath  always  behaved  himself  well  in 
our  country,  and  hath  the  character  of  an  ho- 
nest gentleman. 

Evans.  1  have  known  him  for  these  eight 
yea^,  and  to  be  a  very  civil  per6on,  and  well 
educated,  and  never  heard  but- a  good  cha- 
racter of  him :  I  have  also  known  Mr.  Marson 
these  ten  years,  and  never  saw  any  ill  by  liim, 
and  do  believe,  tbat  he  or  'the  other  would  not 
have  done  such  an  ill  thing  to  have  gained  tb^ 
country. 

Jkknltrve.  My  lord,  Mr.  Stephens  was  my 
VOL.  XUI. 


derk,  and  he  behaved  himself  very  honestly 
with  me.  And  since  tbat,  I  have  ki'pt  a  cor-' 
respondence  with  him,  and  I  believe  he  would 
not  dq  such  a-  thing  for  all  the  world. 

Baroa  HatselL  Call  somebody  to  speak  for 
Mr.  Rogers,  if  there  beany. 

Evans.  M  v  lord,  Mr.  Iu>gers  hath  a  general 
character  in  South  wark,  for  a  very  honest  •man. 
.  ,Mr.  Bxffcrs.  Pray  call  Mr.  Lygoe.  *  Sir,* 
please  to  give  my  lord  and  the  court  an  account 
what  you  know  of  me. 

I^goe.  My  k>rd,  I  have  known  all  the  three 
gentlemen  at  the  bar,  but  particularly  Mr.  Ro- 

fers  and  Mr.  Stephens,  from  their  iniaucy.  I* 
ave  employed  tnem  both  in  business  several 
times,  and  always  found  them  fair  practisers ; 
and  believe  neither  of  them  would  be  guilty  of 
doing  an  ill  act. 

AA.  Rogers.  Call  Mr.  Thurlby.  Sir,  pray 
give  the  court  an  account  how  I  behaved  my- 
self in  your  service. 

Baron  Hatsell.  Come,  Mr.  Thurlby,  what 
do  you  say  of  Mr.  Rogers  ?    . 

Thurlby.  My  lord,  Mr.  Rogers  lived  witk 
me  about  eight  years,  in  which  time  1  fre- 
quently trusted  him  with  very  great  sums  of 
money ;  1  ever  found  him  just  and  foithfol, 
and  cannot  believe,  that  any  money  could  tempi 
him  to  do  an  act  of  this  kind. 

Mr.  Jones.  Mv  lord,  we  insist  upon  it,  tbat 
Mf.  Cowper  bath  pven  a  different  evidence 
now  frov^  what  he  did  before  the  coroner ;  for 
there  be  said  be  never  knew  any  distraction,  or 
love- fit,  or  other  occasion  she  had  to  pot  her 
upon  this  extravagant  actiob.  Now,  here  ha 
comes,  and  wonid  nave  the  whole  scheme  tura« 
ed  upon  a  love- fit.  CallJohn  Mason.  (Who  was 
sworn.) 

Baron  Hatsell.  What  do  you  say.  Sir,  to 
this  matter  P  . 

^T.  Stout.  When'Mr.  Cowper  was  examined 
before  the  coroner,,  he  was  asKed,  If  he  knew 
any  reason  why  she  should  do  such  a  thing  ? 
and  he  said,  she  was  a  very  OEiodest  woman, 
and  he  knew  no  cause  why  she  should  do  suck 
a  thing  as  this.  John  Mason,  was  vou  by 
when  Mr.  Cowper  tcave  evidence  before  the 
coroner? — Mastm*  Yes. 

Mr.  Jones.   What  did  he  say  T 

Mason.  He  said  he  did  not  know  any  thing 
was  the  cause  of  it,  but  she  was  a  very  modest 
person. 

Mv.  Jones.  Was  be  upon  his  oath? 

Mason.  Yes,  he  was. 

Baron  Hatsell.  When  did  hesay  tbisf 

Mason.  It  was  the  same  day  she  was  found. 

Mr.  Jones.  Did  they  ask  bim  any  qoestioii, 
if  he  knew  any  person  tbat  she  was  in  love 
with? 

Mason.  Be  said  he  knew  but  of  one,  and  his 
name  was  Marshall,  and  Mr.  Marshall. told 
him,  That  he  ^vas  always  repulsed  by  her. 

Mr.  Stout,  I  desire  John  Archer,  may  ba 
asked  the  same  question.    (Who  was  sworn.) 

Mr.  Jones.  Was  you  present  with  the  co- 
roner's inquest? 

J.  Archer.    Yes. 
40 
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Mr.  JoMi.  Was  Mr.  OMrpn^  •ummad  bj 
them  ?— J.  Archer,  Ye«,  be  wu. 

Mr.Jofie*.  WbatdMlfacnjooMOsiagMn. 
Stoat  then  P 

J.  JrcAcr.  They  Mfced  biro,  If  be  kmm  uxs 
occasion  for  Mrs.  Stoat's  death  f  Aod  be  said, 
be  knew  nothin;  of  it,  or  of  any  letters. 

Mr.  Camper.  Then  1  must  call  over  ^le 
whole  corooer's  ioqoest  to  prove  the  contrary. 

Baroo  HaitelL  Did  they  ask  him  oeooani- 
log  any  letters  ? 

/.  Archer .  They  «dnd  him.  If  be  knew  of 
uiy  thing  that  might  be  the  ooeasioa  of  her 
death? 

Baron  Hateell.  I  ask  yoo  again,  if  they 
asked  him  if  he  knew  of  any  letters  ? 

J.  Archer,  My  k>rd,  I  do  not  remember  that 

Mr.  Stout,  1  woald  haVe  called  some  of  the 
coroner's  inqnest,  bnt  I  was  stopped  in  it. 

Juryman,  We  ha?e  taken  minutes  of  what 
has  passed  :  If  your  kirdship  plesse  we  will 
withdraw. 

Baron  HaiuU,  They  must  make  an  end 
llfeit 

Mr.  Jonei.  If  your  lordship  please,  we  wUI 
call  one  witness  to  lalsify  one  piece  of  their 
evidence,  and  that  is  one  widow  liirkin.  (Who 
was  sworn.) 

Mr.  Jonet.  Do  yon  remember  one  Mr.  Rat* 
kin  being  at  your  hoosi.'?— -Xerfttn.  Yes. 

Mr.  Jonei,  At  what  time  did  he  come  in  P 

L^rkin,  Between  nine  and  ten  of  the  duck. 

Mr.  Jona.  Was  the  marshal  then  in  the 
house? 

Larkin.  No ;  the  marshal  did  not  come  till 
Bear  an  hour  after. 

Mr.  Jonez.  Did  not  he  go  oot  afterwards  P 

Larkin.  Not  that  I  know  of. 

Mr.  Rntkint,  I  a&i  satisfied  it  was  past 
eleven  when  1  came  in. 

Baron  HatteiL  It  is  likely  it  may  be  true ; 
lor  'J  believe  they  did  not  keep  very  good 
hours  at  that  time. 

Mr,  Stout,  I  desire  to  call  some  witnesses  to 
my  sister's  reputation. 

Mr.  Jpnet,  My  lord,  they  would  call  wit- 
neaseato  this  gentlewoman's  reputation ;  I  be- 
lieve the  whole  town  would  attest  for  that,  that 
afae  was  a  woman  of  a  {^ood  reputati«>n.  •  In- 
deed they  have  produced  some  letleni  without 
a  name,  but  if  they  insist  upon  any  thing 
against  her  reputation,  we  most  call  our  wit- 


Baron  Hatiell,  I  believe  noboily  disputes 
that;  she  might  be  a  virtuous  woman,  and 
her  brains  roiglit  be  turned  by  her  passion,  or 
some  distemper. 

Gentlemen  of  the  jury,  you  have  heard 
a  very  long  evidence.  1  am  sure  that  you 
cannot  expect  that  I  sliould  sum  it  up  fufty ; 
butl  will  take  notice  of  somethings  to  yon 
that  I  think  are  most  material;  and  if  I  omit 
.any  thing  that  is  material,  1  would  desire  Mr. 
Jonca  (that  is  counsel  for  the  king)  and  Mr. 
Cowper  to  put  me  in  mind  of  it. 

The  indictment  against  the  prisoners  at  the 
bar  is  for  a  yery  great  crime,  il  is  for  amrdefy 


wbieh  is  OM  of  Ibn  nont  koifii  ofdl  crioMfli 
Yovare  tooonsiderAn 
have  beaud  to  aroweil ; 
no  dirset  pioef,  you 
cfavumatantkL 
They  do  b^B  with  tteoh  Wttttter,  who  m 

Mrs.  Sarah  Stout's  nsaids  and  ahe  tells  you,  iW 
Mr.  Cowper,  wbcobeoamelathiatoWBon  M«a- 
day  the  ISth  of  Marah  last,  caiM  to  Mn. 
Slaat's  hoose  and  dioad  tlMte^  a&dwaatawij 
about  fbor  o'ckick  in  the  afton^im ;  bat  ibe 
tells  you,  that  the  Friday  bafora,  tkarecaaet 
letter  irom  Mr.  Cow|iiar*a  wtfeto  Mrs.  8lsitf,a 
let  her  know  that  Mr.  Cowaar  woold  omt 
and  lodge  at  their  booae  at  Hectlisrd  at  tk 
aaroos ;  so  thst  wbea  be  oaaaa,  aba  tboagk 
tiiat  be  had  inlandedto  bare  dona  aeeotdiaK  * 
that  letter.  She  saith,  that  after  diaaer  }k. 
Cowper  went  away,  aod  caaie  again  at  aisc  li 
night;  and  there  he  sapped ;  lie  was  dcsirei  a 
to  do,  (and  mdeed  had  beao  invited  to  disMr 
also  that  day)  and  she  doth  say  that  after  sa^ 
per  there  wa»  a  fire  made  in  bi«  chamber  (^ 
this  young  gentlewomaii.  Mm.  Stout,  pnsad 
htm  to  lie  at  their  house),  anil  alie  order«l  tbe 
maid  to  warm  his  bed  ;  and  1  believe,  says  sfce, 
Mr.  Cowper  hrard  her  say  ao,  Ibr  be  vis 
nearer  to  her  than  I,  attbattiBDe,  aed  beM 
not  deny  but  that  he  heard  it.  Hbe  ssyi,  tka 
accordingly  she  went  np  to  warm  the  bed ;  aid 
having  sUyed  there  a  while,  abe  haaid  tk 
door  clap ;  and  when  she  came  down  ints  ibe 
parlour,  where  she  had  left  tbem,  thej  wnr 
both  ^ooe,  and  that  she  oould  not  teH  wbst  ik 
meaning  of  it  was ;  and  they  waited  for  her 
all  aight,  old  Mrs.  Stout  and  thia  maid,  and  ibt 
did  not  come  in  all  night,  nor  waa  aftenrtrii 
seen  alive  ;  but  Mr.  Cowper  waa  the  last  per- 
son seen  in  her  company. 

The  other  witnesses  that  came  aftenrti^ 
speak  concerning  the  finding  of  the  body  is  tk 
nver,  and  tell  you  in  what  poatme  it  wati.  I 
shall  not  undertake  to  ffive  yoo  the  particsbn 
of  their  evidence ;  bat  uiey  tell  you  abe  hj  « 
her  right  side,  the  one  arm  op  even  with  tbe 
surface  of  the  water,  and  her  body  under  tiie 
water ;  but  some  of  her  deaths  were  above  tbe 
water ;  particularly  one  says,  the  mlHes  of  her 
left  arm  were  above  the  water.  You  \an 
heard  also  what  the  dodora  and  aargeoos  tsai 
on  the  one  side  and  the  other,  concarning  die 
swimming  and  sinking  of  dead  bodies  in  tiie 
water ;  but  I  can  find  no  oeitaiaty  ia  it ;  sad  1 
leave  it  to  youroonaideration. 

Another  circumstance  they  haild  on,  mM 
wliicb  seems  to  be  material,  is,  ofhcr  bellv  bdsg 
hink,  and  that  there  was  no  s%relllng;  wnerei!, 
say  they,  when  a  person  is  drowned,  there  if  i 
great  deal  of  v^-ater  goes  in,  and  makes  the  beQj 
to  swell ;  but  here  was  no  swelHiig  that  ann- 
ing  she  waa  taken  out,  and  no  water  came  out  of 
her  mouth  and  nostrils,  only  a  Utile  froth  there 
was,  and  her  belly  was  hmk.  Bat,  say  the)',  m 
the  otiier  side,  that  may  yery  well  be ;  ft^, 
perhaps  she  might  be  chaakeaimnediatelr.  as 
soon  as  she  was  in  tbe  water ;  aod,  ssy  diej. 
yea  may  not  wonder  at  that;  fot  ttm^'^ 
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to  4k««b  bcrwir,  slie  woukl  tndetfour  to  be 
«lMMik«d a« toon  Msbe could;  ibrthoso  p«r- 
00119  tbai«ra  drowned  agoiost  Uieir  owutxiDS^qt 
do  owallow  a  gieat  doal  of  water,  boi  those  that 
diowD  tbems^lves  do  not  awallow  much  water, 
lor  they  are  oboaked  im mediately  by  the  water 
goiug  loto  the  windpipe ;  that  we  commonly 
call  going  the  wrong  way.  The  doctors  and 
•oigeooa  have  talked  a  great  deal  to  thia  por- 
poee,  and  of  the  wateHa  going  into  the  lun^ 
.or  the  thorax ;  but  unleai  you  have  more  akill 
in  anatoiqy  than  I,  you  would  not  be  much  edi- 
ted by  it.  I  acknowledge  I  never  studied  ana> 
lomy ;  but  |  perceive  that  the  doctora  do  differ 
In  their  notions  about  these  things.  But,  aa  to 
matter  of  fact,  it  b  agreed  to  by  all  the  wit- 
Desoea  for  the  king,  that  her  body  waii  lank,  her 
belly  was  thin,  and  there  waa  no  sign  of  any  water 
to  b(B  in  it:  they  on  the  other  side  tell  you,  that 
Jmt  stays  waa  on,  and  she  was  strait-laced,  and 
that  might  occasion  her  belly's  being  so  small, 
and  hinder  the  water  from  going  in. 

Gentlemen,  1  was  very  much  puzzled  in  my 
thoughts,  and  was  at  a  loss  to  find  out  whaLin- 
duoement  Uiere  could  be  to  draw  in  Mr.  Cow- 
per,  or  these  three  other  gentlemen,  to  commit 
such  a  horrid,  barbarous  murder.  And  on  the 
4Hhfr  hand,  I  could  not  imagine -what  there 
ahould  l»e  to  induce  thia  gentlewoman,  a  person 
of>  plentiful  fortune,  and  a  very  aober  good 
Tsputation,  to  destroy  herself. 

Mow,  gentlemen,  I  must  confiBss,  the  evidence 
that  the  defendants  have  given  by  these  letters, 
if  you  believe  them  to  be  this  |feot|ewoman*s 
band -writing,  do  seem  to  fortityall  that  Mr. 
Cowper's  witnesses  have  said,  concerning  her 
being  melancholy :  It  might  be  a  love  distrae- 
tibn,  and  she  might  have  been  a  virtuous  woman 
Ibr  all  that ;  for  it  might  be  a  distemper  which 
eaaie  upon  her,  and  turned  her  brains,  and  dis- 
composed her  mind  {  and  then  no  wonder  at 
her  writing  thus,  in  a  manner  difTerent  from  the 
rest  of  the  actions  of  her  life.  Gentlemen,  yon 
are  to  consider  and  wdgh  the  evidence,  and  I 
will  aoi  trouble .  you  any  more  about  that 
matter. 


Aa  to  tbeae  tbr«e  other  gentlemen  ibat  camp 
|o  this  town  at  the  time  of  the  last  assizes,  whsl!' 
there  is  against  them  you  have  heard :  they 
talked  at  their  lodging  at  a  strange  rate,  concern^ 
ing  this  Mrs.  Sarah  otout,  saying,  her  businese 
is  done,  and  that  there  was  an  eiMl  of  her  court- 
ing-days,  and  that  a  friend  of  theirs  was  even 
with  her  by  this  time.  What  you  can  make  of 
it,  that  I  must  leave  to  you ;  but  they  wero 
very  strange  ezpreasions ;  and  you  are  to 
judge  whether  they  were  spoken  in  jest,  as  they 
pretend,  or  in  earnest.  There  waft  a  cord  found 
m  the  room,  and  a  bundle  seen  there,  but  I 
know  not  what  to  make  of  it.  As  to  Mra. 
Stout,  there  was  no  sign  of  any  circle  about  her 
neck,  which,  as  they  say,  must  have  been,  if 
she  bad  been  strangled:  some  spots  thero 
were ;  but  it  is  said,  possibly  those  mi^ht  bo 
occasioned  by  rubbing  against  some  piles  or 
stakes  in  the  river.  Truly,  gentlemen,  these 
Ahree  men,  by  their  talking,  nave  given  great 
cause  of  suspicion  ;  but  whether  they,  or  Mr. 
Cow  per,  are  guilty  or  no,  that  you  are  to  deter- 
mine. 1  am  sensible  I  have  omitted  manj 
things ;  but  I  am  a  little  faint,  and  cannot  re* 
peat  any  more  of  the  evidence. 

Jurjf*  We  have  taken  minutes,  my  lord. 

Baron  Hatsell,  Well  then,  ^ntlemen,  CO 
together,  and  consider  your  evidence ;  aftoi 
pray  God  direct  you  in  giving  your  verdict. 

[Then  one  was  sworn  to  keep  the  jtvy,  and 
in  about  half  an  hour  the  jury  returned.] 

CI.  of  Arr.  Gentlemen,  are  you  all  agfead 
in  your  verdict  ?-«>0/imct.  Yes. 

CL  ofArr,  Who  shall  say  for  you  ? 

Omnei,  Foreman. 

CLofArr.  8-«encer  Cowper,  bold  op  thy 
band.  (Which  be  did.)  Look  upon  the  prisoner. 
How  say  yon  ?  Is  he  guil^  of  the  felony  and 
murder  wbereef  be  atanda  indicted,  or  nol 
guilty  ?— foremen.  Not  guilty  7 

In  like  manner  the  jury  did  give  their  verdict, 
that  John  Marson,  EUia  Stephens,  and  William 
Rogers  were  Not  guilty. 


The  Case  of  Spenceu  Cowper,  esq.  John  Marson,  Ellis  Ste- 
phens, and  William  Rogers,  gentlemen.*  [Published  by 
them  in  1599,] 

.    First,  in  general ; 

THE  said  four  gentlemen  were  m  very  good 
cmploYments,  andeasy  in  their  circumstances ; 
Mr.  Alarson  and  Mr.  Btephena  are  attomeya  at 
}aw,  in  good  business,  and  Mr.  Rogers,  a  sen* 
feaer,  m  QMeen-atreet,  London,  and  of  un* 


^  **  Aa  Mr.  Cowper's  Case  made  ao  great  a 
Boiae,  and  he  made  so  considerable  a  figure  in 
life*  it  ia  thought  proper  to  insert  those  curious 
thiDgb  that  were  wrote  at  that  time  jralating  to 
It,'*    Note  to  foniMK  Edition. 


spotted  reputatiooa;  the  last  an  otter  stranger 
to  Mr.  Cowper ;  wheo  ot  once  they  were  ac« 
cosed  of  bmg  together,  i^-itb  thebaseat  and 
ihost  execrable  crime  that  the  greatest  viUaia 
in  the  world  is  capable  of  committing. 

Nay,  in  one  respect,  they  were  accused  of 
doing  what  the  most  hardened  in  wickednesp 
never  did  $  that  is  to  say,  of  having  contracted 
the  guilt,  and  ran  the  imminent  hazard  of 
mnrder,  without  any  temptation  or  provocatioift 
to  it,  or  other  cause  whatsoever. 

For.il  ban  yliM«d  the  Piovidvrae  of  God  It 
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Y^ce  their  innooence  with  rach  circomBtnnceiu 
that  their  ver^  enemies  and  proaeeulori  (thouffn 
to  malce  their  calumny  to  gain  credit  in  the 
"world,  it  was  necessary  they  should  assign 
some  cause ;  and  therefore  they  made  it  be  re- 
lilted,  that  it  was  done  for  the  sake  of  ^in  to 
Mr.  Cowper)  never  once  had  the  impudence  at 
the  trial  so  much  as  to  suggest  the  same,  or 
any  other  cause,  though  often  pot  in  mind  of 
it :  nor  can  they  yet,  with  all  their  malice,  in- 
vent, much  less  prove,  the  least  ground  or  rea* 
•on  that  could  incite  them,  or  any  of  them,  to 
tlie  committing  a  sin  so  unoataral  in  itself,  and 
so  generally  detested  and  punished,  as  well  in 
.this  world  as  that  to  come. 

And  all  this  without  any  proof  that  a  murder 
was  committed  by  any  one ;  it  being  the  ver- 
dict of  the  coroner's  inouest,  fairly  impaonelled 
(6n  the  fresh  view  of  the  body,  on  consulting 
two  surgeons  and  a  midwife,  who  then  had  the 
View  likewise,  and  a  full  examination,  which 
lasted  near  six  hours),  that  the  deceased  drown* 
ed  herself,  being  '  non  compos  mentis :'  and  it 
is  humbly  presumed,  that  all  unprt|udioed  per- 
•ons  who  heard  that  matter  fully  canvassed  at 
the  trial,  on  the  entire  circumstances  of  the 
case,  were  convinced  there  was  no  ground  to 
believe  the  contrary. 

8a  that  nothing  hot  the  zeal  of  some  Qoakors 
for  the  reputation  of  their  sect,  to  dear  it  fnm 
being  liable  to  the  same  infirmities  the  rest  of 
the  world  are,  assbtetl  by  the  heat  of  faction, 
which  is  in  most  boroughs,  could  ever  have 
stirred  up  a  prosecution,  and  have  made  so 
much  noise  in  the  world,  with  it,  out  of  sneh 
matter.  ' 

^    '  Next,  as  to  Plnticokrs ;. 

Mr.  Cowper,  the  day  on  which  the  de- 
ceased's body  was  found,  was  bnmined,  among 
miuiy  others,  before  the  coroner's  inquest ;  and 
which  is  very  remsrkable,  did  then  iredy  give 
an  exact  and  full  account  of  every  the  least 
circuixistance  of  fact  that  has  been  at  any  time 
since  proved,  or  pretended  to  be  proved  against 
him,  throughout  the  whole  prosecution. 

When  the  cirouit  was  ended  (for  this  aed- 
dent  happened  while  the  assizes  were  holding 
at  Hertford),  which  unhappQy  drew  these  gen- 
tlemen to  that  town,  aboat  a  month  after  the 
sitting  of  the  said  coroner^s  inquest,  the  said 
four  gentlemen  were  severally  sent  for,  and 
readily  came  to  the  lord  chief  justice  Holt,  and 
were  examined ;  and  what  thev  then  inform^ 
the  chief  justice  of,  on  such  sudden  and  several 
examinations,  has  not  been  fdsified  or  contra- 
dicted in  the  least,  but  en  the  contrary  was 
constantly  adhered  to,  and  at  last  proved  and 
made  good  at  their  tria}. 

That  after  their  said  first  examination  they 
wei-e  dismissed  without  bail,  and  thereby  had 
an  opportunity  of  fiying ;  as  undoubtedly  they 
would  have  done  if  conscious,  of  any  guilt. 
Tlien  they  were  sent  for  a  second  time  and  ex- 
amined, and  admitted  to  bail ;  and  afterwards 
(the  prosecutors  having  in  the  mean  time  col- 
lected aevend  informations  and  oettificates-,  con- 


taining observations  and  opimsoi  of  the  postunr 
and  manner  in  which  the  deceasedli  body  wan 
found,  and  what  appeared  en  view  tberoOT,  five 
weeks  after  it  had  oeen  buned  by  the  prose- 
cutors, and  used  before  as  they  pleased)  Mr. 
Cowper  and  Mr.  Marson  were  oomnitted,  and 
the  other  two  still  continued  upon  bait. 
'  It  is  remarkable,  that  in  procuring  these  io- 
foranations  and  certificates,  and  in  the  whole 
conduct  of  the  process  (so  far  as  carried  on  in 
the  counWy),  the  prosecutors  applied  thean- 
sdves  at  Itotford  to  those  very  perro«^  and 
those  only » who  they  knew  were  profcssed  ene- 
mies to  Mr.  Cowper's  relations,  upon  accoani 
of  controversies  arising  at  elections,  and  otber- 


Mr.  Marten,  on  his  Habeas  Corpm,  wss 
afterwards  admitted  to  hail:  hot  Mr. Cowper 
appearing  in  the  Ring's-benoh,  on  the  lik« 
wnt,  the  court  was  equdly  divided  as  to  his 
being  bailed,  and  consequently  be  was  re- 
manded to  prison. 

There  he  lay  all  Trinity  term,  1699,  and  part 
of- the  long  ▼acation,  for  the  space  of  two 
months,  till  the  assizes  at  Hertforo  drew  near  ; 
and  then,  upon  eoqoinng  at  the  crown  efficOt 
not  hearing  that  any  writ  was  sued  ont  for  bis 
removal,  in  order  to  his  trial  at  Hertfoni,  be 
caused  a  #rit  to  be  issued  out  for  that  pur- 
pose, fearing  his  enemies  designed  to  beep 
nim  in  gaol,  or  at  least  to  continue  the 
slander  and  proseeotion  as  long  as  they  oonid  : 
The  prosecutors  understanding  'this,  sued  out 
the  like  writ  at  their  instance :  and  Mr.  Cow* 
per  was  removed  on  that  writ,  lest  going  on  him 
own  writ  should  have  shewn  too  great  a  eenfi* 
dence  in  his  innooence,  which -was  net  to  be 
endured. 

These  few  steps  of  the  proceeding,  oat  of 
many  of  the  like  nature  (which  are  omitted  Iw 
avoid  length)  may  serve  to  shew  that  the  pro- 
secution was  far  from  being  a  faint  one,  but 
was  industrious  and  artificial  to  the  bnt  degree, 
and  was  (unluckily  for  the  four  gentlemen 
cooceroed)  assisted  by  a  eireonstaaea  not 
material  to  the  justice  of  their  cause,  but  note- 
rioual  v  true :  that  an  election  interest  waa 
thought  in  great  measure  to  depend  upon  car- 
rying on  the  accusation ;  which  was  the 
harder  upon  the  four  gentlemen,  for  fbatnoo^ 
of  them  were  at  all  concerned  in  that  cootro- 
versy,  and  three. of  them  not  so  mnch'as  in.  a 
wish  one  way  or  other. 

Notwithstanding  this  unhappy  juncture,  on 
thdr  trial  their  innocence  was  so.  clear,  that 
the^  were  iicquitted,  to' the  safisfiu^n  of  alt 
indiflTeretf  t  persons  there  present. 

After  the  tfial,  'whidi  was  at  the  sum- 
mer assizes,  in  the  year  1699,  thdr  prosecu- 
tors, that  they  might  be, further  vezatioos,  and 
keep  up  the  talk  against  these  four  gentlemen 
(though  they  had  nothing  to  object  to  the  fav- 
ness  of  the  trial,  nor  any  defect  in  their  prepa- 
rations towards  it),  immediately  sought  out  for 
an  hdr  male  to  bring  in  an  appeal,  to  try  them 
again,  and  pot  them  to  fresh  diar|^,  and 
keep  them  longer  under  the  suspicion  of  se 
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{prest  an  iafanoy  on  tbe  rery  'same  ewideace^ 
without  BDj  pretence  of  the  least  addition  to  it. 

In  the  same  long  vacation,  1699,  tb^y  found 
but  thetpfant^I^ebty  Stout,  (whose  name  was 
afterwards  ma^e'tiBe  of  for  bringing:  the  appeal) 
and  might  Have  sued  out  the  writ  of  appeal 
eithev  before  the  then  next  Michaelmas  t^rro, 
or  in  it,  in  tbe  vacation  following,  or  in  Hilary 
term  after;  but  their  end  was  purely  malicious 
tu  crush  the  accused  with  the  calumny  ;  and 
therefore  to  keep  up  the  same  as  long  as  pos- 
sible,  the  writ  was  not  sealed  till  the  very  ]ast 
seal  within  the  year  after  the  deceased  drowned 
herself^  and  not  above  three  or  four  days  before 
the  end  -  of  that  year  (the  time  limited  by  the 
law  forbringing'such  writ),  and  then  too  with- 
out *the  consent, '  nay  without  tbe  privity  or 
knowledge  either  of  the  plaintiff  hiniself,  or  of 
his  mother,  (bis  guardian  by  ndrtore)  without 
whose  approbation  the  writ,  by  law,  should  not 
have  been  sued  out,  nor  an  infant  engaged  in 
such  a  prosecution  for  bloody  which  after  a  fair 
acquittal  is  adjudged  innocent. 
'  About  a  month  afteFtbe  said  time  Ktnited  by 
Jaw  for  the  bringing  the  said  writ  was  passed, 
(after  several  letters  had  been  sent  to  the  same 
person,  which  made  no  mention  of  tbe  appeal)  a 
letter  was  sent  either  from  sOme  of  ttie  prosecu- 
tors, or  by  their  order,  to  an  aunt  of  tbe  infant, 
ilesiring  the  child  might  be  sent  up  to  sue  an 
appeal;  which  the  said  aunt  said  she  read  to 
the  mother,  and  was  the  fii-st  notice  pretended 
to  be  given  ;  but  the  aunt  being  asiked  (when 
this  matter  was  examined  before  the  lord 
Iceeper)  if  she  then  knew  the  nbeaning  of  the 
wora  Appeal?  she  oivned  she  then  did  not; 
and  the  mother,  to  whom  the  letter  was  read, 
affirtned  before  the  lord  keeper,  she  did  not 
then  know  what  it  meant,  it  not  being  explained 
in  tbe  letter  ;  but  that  she  itnagined  it  was 
some  proceeding  in  order  to  put  ner  child  into 
possession  of 'the  deceased's  estate,  or  some' 
part  thereof,''yhich  the  said  Mary  l^tout  ^to  in- 
duce the  mother  to  part  with  her  chira,  and 
help  the  said'Afai^  Stout  to  prove  his  pedigree) 
had  before  frailduiebtly  caused  to  be  insinuated 
toheiF.     ^ 

And  thus  the  appellant  or^  his  mother  (who 
only  could  legally  do  it)  w^re  so  far  froni  hav- 
ing sned  out  this  writ  within  the  year  and  day, 
that  they  never  heard  of'  it'till  a  month  after, 
nnd  tlien  only  as  tffores'aid';  'so  that  the  said 
writ  was  unlawfully  sued  oat. 

Am  soon  as  the  mother  and  the.  infont  (the 
plaintiff)  came  to  understand  what  bad  be^en 
doing,  and  that  nothing  was  done  towards  let- 
ting the  child  have  any  part  of  the  estate,  but 
'<only  to  prosecute  a  suit  of  revenge  after  an  8C> 
quittal,  against  gentlemen  of  good  characters, 
and  where  no  murder  at  all  had  been  proved ; 
they  declared  their  utter  dislike  of  the  proceed- 
ing, andyVithout  so  much  as  treating  with  any 
of  the  said  four  persons  prosecuted,  or  with  an^ 
employed  by  them  (purely  from  an  abhorrence 
of  the  acti6n,  and  their  resentment  of  the  cheat 
putmpon  them,  and  the  advice  of  their  friends, 
as  ^Otttfi^ry  to  good  ci^nscience,  and  their*  in* 


teresl,  to  let  Mary  Stout  the  petitioner  have  the 
provingthe  infant's  pedigree  in  an  appeal,  which 
was  his  tide  to  the  lands  mBfary  Stout's  posses- 
sion,) went  with  an  uncle  md  aunt  of  the  in- 
fant, and  demanded  the  writ  of  the  sheriff,  ten- 
dering him  his  fee  for  the  itturn  thereof,  which 
he  (not  then  knowing  of  anf  guardian  assigned) 
delivered  to  them ;  and  though  it  should  be  ad- 
mitted, that  the  sheriir  it  so  doing  did  not 
strictly  pursue  the  mandate  of  the  writ,  which  re- 
quirea  a  return  at  the  day  in  court ;  yet  tbe  same 
mandate  b  in  most  original  vrrits,  and  notwith- 
standing the  sheriff  never  scruples  to  deliver 
the  pat^  liis  own  writ,  with  the  retunr.  And 
in  this  case  the  plaintiff  and  his  mother,  and 
two  of  his  nearest  relations,  demanding  the 
writ,  and  the  sheriff  having  no  notice  of  any 
ot|ier  guardian,  it  seems  as  excusable  in  the 
sheriff,  as  if  a  plaintiff  of  full  age  had  come 
for  his  own  writ:  but  it  is  admitt^  the  court  of 
King's- bench  wf^of  opinion,  that  the  sheriff.in 
strictness  is  to  return  his  writ  at  the  day  aOd 
place  mentioned  in  the  return ;  and  for  not  do- 
ing so,  the  sheriff  was  Hned  and  paid  two  hun- 
dred maizes. 

Th6  sheriff,  before  the  said  fine,  was,  by  or-' 
der  of  the  King's-bench,  examined  very  strict* 
ly  on  interrogatories  in  writing,  tending,  among 
other  things,  to  discover  how  far  the  appellees^ 
were  concerned  in  procuring  the  writ  from  the 
sheriff;  to  which  tne  sheriff  answered  on  oatl|, 
fully,  in  writing,  and  veiy  truly  denied  all  cor-' 
respoodence  with  the  appellees,  or  any  on  their' 
behalf,  touching  the  delivery  of  the  Kiid  writ,, 
all  reward,  or  promise,  or  security;  and,  in 
"short,  that  he  never  knew  of  the  appelhints  and 
the  other  persons  coming  to  him,  nor  any  ways 
had  heard  thereof,  till  he  saw  them  :  and  then 
delivered  the  writ  and  return  to  them,  as  be- 
lieving it  fair  and  lawful  so  to  do;  and  for  na 
other  reason  whatsoever. 

Notwithstanding  the  petitioner  preferred  her 
petition  to  the  now  lora*  keeper  (by  advice  of 
her  counsel)  to  grant  her  a  new  Writ  of  appeal 
in  tl)e;»me  form,  as  having  sufficient  autho- 
rity so  to  do :  aiid  the  said  infant,  tbe  appel- 
lant,'and  his  mother,  preferred  another  petition 
to  the  said  lord-keeper,  disowning  the  former 
writ,  as  sued  forth  without  their  consent ;  that 
they  liever  knowingly  approved  thereof,  and 
desiring  that  no  new  irrit  might  issue  in  the 
infant's  hame.r  and  the  lord-keeper,  being  as- 
sisted by  the  master  of  the  rolls,  the  lateJord' 
chief  justice  of  the  Common  Pleas,  the  lord 
cbttf  baron,  and  Mr.  justice  Powell,  one  of  the' 


jjpges  of  the  Comoqc^  Pleas,  the  appellant  and' 
f^is  mother  appeared,  and  owned  their  saidjie-' 
tition  ;  and  on  a  full' hearing  on  both  the  said' 
pefiiions,  'and  counsel  on  boui  side^,  the  said 
lord-keetieT,  master  of  the  roHs,  lord  chief  jus- 
tice, loBff  chief  baron,"and  judge  Powell,  were 
all  of  opinion  unanimbtisly.  \ 

'  1.  nat  the  Chancery  bad  power  to  relieve  in 
such  case,  and  renew  the  writ,  if  it  werejxist 
s^  to  do. 

2.  But)  that'  in  tliiff  case  it  waanot  just  or 
reaaobable. 


intfa^ 
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The  reasoM  thet,  and  yet*  iuaifled  op  to 
maintttn  the  Utter  a  iheee  points  were  thMe : 

1.  Becaoee  the  i^ppeUent  iofuity  or  bb  mo- 
ther, gyierdieD  bv  nirture,  had  bo  notioethal 
the  writ  was  soea  o«l|  till  abore  a  month  afier 
the  year  aoil  day  Mat ;  aod  cooaeqaently  the 
writ  waa  never  well  aned  out :  it  being  lo  no 
body's  power,  by  faur,  bot  the  aMMiUot'e,  to 
sue  ont  sach  wnt ;  and  in  case  or  iofimey,  as 
well  as  in  the  case  ot*  an  appellant  of  fnll  ajg^o, 
the  writ  is  sued  out  m  the  person  of  the  ^^^' 
laot,  and  sliould  be  done  by  the  consent  w  his 
neit  friends ;  and  no  guardian  assigned  hath 
any  thing  to  do  therewith  till  the  writ  be 
pending. 

9.  Beoaose  it  appeared,  that  as  soon  aa  ever 
the  appellant  and  hb  mother  knew  what  was 
doing,  they  renounced  the  said  writ,  and,  to  pre- 
vent prosecuting  the  same,  went  and  withdrew 
it  from  the  sheriff,  together  with  an  uncle  and 
auntof  theinAnt. 

3.  Because  the  appellees  were  none  of  them 
in  the  least  privv  to  this  transaction,  nor  did  the 

Bitition  pretend  to  prove  or  olledge  they  were : 
nt  on  the  contrary,  the  sberifl,  having  been 
examined  on  the  strictest  interrogatories  that 
could  be  framed,  had,  on  his  oath,  acquitted  all 
the  appellees  from  having  the  least  to  do  in  that 
matter,  but  that  be  did  it  as  conceiring  it  law- 
ful and  osual  to  deUver  the  plaintiff  in  any  ac- 
tion bis  own  writ ;  and  not  knowing  at  that 
time  that  any  guardian  waa  assigned  to  prose- 
cute the  same. 

4.  It  is  a  maxim  in  law,  that  what  is  done 
nmongst  others  ought  not  to  hurt  a  third  per- 
son ;  and  as  the  appellees  would  have  keen  de-  •  * 
layed  and  kept  under  calumny  by  this  OMana, 
without  their  fiiult;  so  no  securitv  could  be 
given  them  that  the  new  writ  shoula  be  literally 
the  same  with  the  former,  as  it  ooght  to  be  ; 
aod  no  writ  bemg  now  legally  to  be  prosecuted 
wainst  them,  they  ooght  not  to  be  deprived  of 
the  benefit  and  protection  of  the  law,  without 
any  act  or  defaolt  in  them  so  much  as  pre- 
tended or  aasigne«l  by  the  petition. 

5.  The  infiutt  by  (aw  plaintiff  in  appeal,  has, 
notwithstanding  his  guardian,  auch  power  over 
the  suit,  that  three  cases  were  cited  wherein 
the  infant  was  by  the  court  permitted  to  be 
nonsuited,  without  sod  against  the  consent  of 
the  guantian  assigned  to  prosecute  the  same ; 
and  no  instance  is  to  be  found,  wherever  an  in* 
hat  was  denied  so  to  be  nonsuited. 

6.  IT*  an  infant  may  desist  from  proeecoting 
a  writ  depending,  without  consent  of  hia  gvar- 
dnn  assigned,  it  is  OMcb  more  unreasonable 
audi  guwdian  amigned  sbouki  force  the  plain- 
tiff to  iiave  or  sue  out  such  writ,  especially  to 
be  restored  to  it  whether  he  will  or  no,  in  an 
extraordinary  manner ;  which  reason  is  en- 
forced in  this  their  unprecedented  applying  to 
the  legislative  power  in  this  matter. 

f.  To  make  good  the  last  reason,  a  petition 
was  preferred  to  the  lord-keeper  by  the  plain- 
tiff and  hb  mother,  against  having  thnvrit, 
nad  dbownia^  their  knowMgn  of  tHefipct  of 
tboibfiMrwnti  and balh» with  an gnda tpd 
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WkX  of  the  nkuntiff,  appotrsd  tn  jnatify  tbatpe- 
tition:  and  the  woman  avowed,  that  when  she 
parted  with  her  son,  to  sue  the  appeal,  Ae 
thought  that  it  waa  in  order  lo  obtain  the  de- 
ceased's estate,  aa  the  petitioner  had  frandu- 
lently  induced  her  to  bebeve. 

8.  The  appellant  and  hb  mother  insisted, 
that  the  infant  beiitf  heir  at  law  to  the  de- 
ceased, and  so  entitled  to  her  estate  unless  sums 
way  diverted  bv  will  or  setUemcnt  (which  the 
petitioner  wouM  never  satufv  them  in,)  and  the 
petitioner,  with  her  s«m  Jonn  Stout,  being  in 
posoemion  of  that  eataU,  they  thought  it  very 
improper  the  petitioner  should  have  the  proving 
the  plaintiff's  pedigree  in  an  appeal,  which 
was  hb  title  to  an  estate  the  petitioner  held  from 
him ;  for  recovery  whereof^  the  infant  and  hb 
mother,  as  guardian,  preferred,  their  bill  in 
Chancery  ;  which  suit  is  still  depending. 

These  Reasons  were  enforced  by  several  osn- 
si<lerations,  shewing,  that  this  writ  of  ai^icsd, 
of  all  others,  ought  not  to  be  favoured : 

1.  Because  sued  out  clandestine!  v  aod  frau- 
dulently, aa  aforesaid,  by  one  who  bad  no 
power. 

8.  Because  deferred  two  whole  terms  af%er 
the  acquittal  on  the  iudgment,  and  not  taken  but 
till  the  last  seal,  about  four  daya  within  the 
vear  ;  which  shews  ther  did  not  design  justice, 
but  lo  spin  out  a  scsndsi  as  long  as  they  could, 
maliciously  aod  vexatioualy. 

3.  An  aoqoittal  on  indictment,  waa  a  bar  to 
an  appeal  at  the  common  law ;  and  tliough 
that  bar  be  taken  away,  stat.  H.  7.  (whichiei 
in  the  indictment  withm  tbe  year  and  ilay)  lest 
persons  should  procure  themselves  to.  be  ac- 
quitted on  indictments  by  faint  prosecutions  \ 
yet,  since  this  prosecution  was  far  from  Aunt, 
the  appellees  in  thb  case  are  within  the  reason 
aod  equity  of  that  plea ;  and  the  rather,  for 
that  the  petitioner^  who  would  pmaecute  thb 
appeal,  was  the  pnnctpal  prosecutor  of  the  in- 
dictment, and  did  it  with  all  imaginable  in- 
dustry, assisted  by  the  united  interest  of  the 
Quakers,  aod  the  pr^uilice  of  a  party  in  the 
town  of  Hertford,  disoUiged  on  tne  score  of 


4.  Appeab  have  not  been  ft vonred  dnoe  tbe 
Stat  U.  7,  except  in  cases  of  conviction,  ami 
pardon  obtained  by  surprise,  or  after  soom  dear 
or  frrsh  discovery  by  additional  evidence; 
which  neither  is,  nor  can  be  pielended. 


Tn  CASE  or  Mas.  MARY  STOITr,  Widow. 

In  March,  1699,  being  within  the  space  of  n 
year  afier  the  aupposed  murder  of  Mrs.  Sarah 
Stout,  a  writ  of  appeal  was  sued  out  of  the 
high  couft  of  Chanoory,  against  Spencer  C;ow- 

K,  caq.  John  Marson,  EUis  Stevens,  and  Wil- 
a'Rogers^  gentlemen,  in  order  Ibr  the  trial 
of  thei^i,  at  the  suit  of  one  Henry  Slant,  hmt  nl 
law  to  Uie  deoensed,  and  tbe  apfwUant  i 
in  the  writ  of  appeal,  who  at  the  time  of 
out  such  writ  waa  abont  the  a^  of  ten 
Mis.  Stout,  the  mother  of  the  dnooaas 
■nfik  annsal  waaaned  mil  caased  thn  sanm  tA 
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be  ddi^^nii  to  bttft  Mr.  Bo«Uick  Toller,  the 
tttider-sheriflr  for  tile  eofiDty  of  Hertford,  in 
order  Ibr  hi6  appreheodibg^  of  the  appellees 
tneDtioaed  in  tile  seid  Writ.  And  she  fearing 
]e«t  he  wonld  be  either  remiss  or  nmnindful  in 
the  dne  execution  thereof,  some  short  time 
^fter  she  sent  a  neighbour  of  her^  to  Mr.  Toller, 
to  ioMw  what  he  had  done,  or  wonld  do,  with 
the  writ  ?  Whether  he  had  executed  the  same, 
or  whether  he  wonld  return  the  parties  were 
not  to  be  found  P  Which  message  was  duly  car- 
ried, with  a  particular  account,  that  Mrs.  Mary 
Stout,  the  mother  of  the  deceased,  was  the  per- 
son  that  sent  the  same.  To  which  Mr.  Toller 
returned  this  answer,  '  Mrs.  Stout  is  a  rery 

*  busy,  uneasy  woman;  but  howerer,  when  thr 

*  writ  is  out,  I  will  make  suiJi  return  thereof  as 
^  the  law  directs.' 

Mrs.  Stout  haring  received  such  an  answer, 
nnd  expecting  to  have  a  return  of  the  writ,  ac- 
cortling  to  Mr.  Toller's  promise,  on  the  ISth  of 
April  following,  was,  in  order  thereto,  and  for 
the  farther  designed  prosecution  of  the  matter, 
duly  admitted  guardian  to  the  appellant ;  and 
as  such,  on  the  15th  of  the  same  month  of 
April,  being  the  first  day  of  the  then  Easter- 
term,  appeared  personally  in  the  court  of 
KingV-oench,  in  order  to  arraign  the  appellees, 
in  case  the  under-sheriff  should  have  returned 
them  taken. 

Upon  such  attendance  of  Mrs.  Stont,  Mr. 
Teller  was  frequently  called,  pending  the  whole 
time  the  eonrt  sate,  (the  writ  oelng  then  return- 
able)  to  make  a  return  of  the  writ :  but  he  made 
default,  and  instead  thereof  Mr.  Marson,  one  of 
the  appellees,  appeared  in  court,  and  prayed 
either  to  be  arraigned  or  discharged  ;  tnoogh 
the  writ  was  nof  then,  or  ever  since,  seen  or  re- 
lumed in  eonrt :  so  that  sitch  Mr.  Marson's 
motion  appearinir  9nly  to  be  a  shew,  or  bravado, 
no  damage  or  advantage  being  to  be  sustained 
or  gained  to  him  thereby,  the  same  was  re- 
jected. 

Upon  the  seconu  day  of  the  same  term,  the 
eonrt  of  King's  bench  was  moved  on  the  be- 
half of  Mrs.  Stout,  that  a  short  day  might  be 
appointed  peremptorily  for  Mr.  Toller  to  make 
his  return.  But  then  (though  Mr.  Marson 
knew  of  the  writ  of  appeal's  coming  to  Mr. 
Toller's  hand,  as  appears  by  his  praying  an  ar- 
raignment but  the  day  before)  it  was  suggested 
in  court,  that  no  writ  of  appeal  was  ever  \ei\ 
with  Mr.  Toller  against  tne  appellees:  and 
upon  such  suggestion,  Mrs.  Stout  then  Inst  the 
benefit  of  her  motion,  and  was  forced  the  next 
day  to  firet  an  affidavit  of  the  delivery  of  the 
writ,  which  she  accordingly  did  ;  and  there- 
upon she  moving  again  for  a  peremptory  return, 
then  the  under  sheriff's  receipt  of  the  writ  of 
appeal  was  granted,  and  thereupon  a  rule  of 
Court  obtained  to  compel  him  to  appear,  and 
make  a  return  of  the  writ ;  which  rule  was 
served,  and  thereupon  Mr.  Toller  soon  after  at- 
tended, and  by  affidavit  informed  the  court, 
that  upon  the  16th  day  of  the  same  month  of 
April  (Which  was  a  dav  after  the  return  of  the 
writ,  m  diree  days  after  Mrs.  Mary  SUmt  was 


admitted  ^irdian  to  the  appellant)  he  delivefeA 
up  the  wnt  into  the  infantas  hand. 

Upon  which  account  giren  by  Mr.  Toller, 
the  court  of  King's-hench  ordered  him  to  ha 
examined  upon  interrogatories,  touching  the 
delivery  of  the  writ ;  and  accordingly  Mrs. 
Stont  the  guardian  prepared  the  same,  but 
could  not  without  considerable  difficulty  get 
him  examined  (being  forced  to  be  at  the  charge 
of  two  or  three  orders  of  court,  for  that  purpose^ 
before  he  came).  At  last  his  examination  was 
taken,  in  and  by  which  he  owns  the  receipt  of 
the  writ  of  appeal ;  and  that  he  was  informed, 
that  Mrs.  Mary  Stout,  the  mother  of  the  de* 
ceased,  prosecuted  tlie  said  writ ;  that  she  sent 
the  same  to  him  ;  and  that  the  infant,  the  ap- 
pellant, was  a  perfect  stranger  to  him,  when  n^ 
delivered  it  into  bis  hands :  but  then,  to  exte- 
nuate the  matter  on  his  own  behalf,  the  reasons 
he  alledges  in  his  examination  for  such  his  de- 
livery, are,  that  the  appellant  came  with  (ho 
mother,  uncle,  alint,  ana  one  Mr.  Woodford,  an 
old  acouaintance  of  his,  for  the  writ ;  and  that 
Mr.  noodfard  informed  him  of  the  reality  of 
the  appellant,  and  his  relations  ;  and  detivered 
him  a  note  under  the  hand  of  Williara  Cowper, 
esq.  purporting  the  sanici  that  the  infant  was 
the  plaintiff  in  the  appeal ;  that  one  of  Ihe 
women  was  his  mother,  and  that  the  other  man 
and  woman  were  his  uncle'  and  aunt ;  which, 
together  with  the  ready  answers  they  gave  to 
such  questions  tu  Mr.  Toller  asked  them,  in- 
duced htm  to  believe  them  to  be  the  real  par- 
ties ;  as  in  his  examination  he  sets  forth. 

Mr.  Toller  says  further.  That  on  the  S6th  of 
the  same  month  of  April  he  desired  the  infant, 
his  mother,  uncle,  and  annf,  to  deliver  him  back 
the  writ ;  but  they  declared,  that  the  infant 
with  advice  bad  burnt  the  same. 

Mr.  Toller  in  his  examination  gives  this  a6> 
count ;  That  some  short  time  before  his  receipt 
of  the  writ,  he  received  a  letter  from  Mr.' Win. 
Cowper,  to  know  whether  any  writ  of  appeal 
was  come  to  his  hands  against  Mr.  S|jencer 
Cowper;  to  which  he  answered  there  was 
none:  that  some  short  time  after  snch  writ 
Was  come  to  his  hands,  he  received  another 
letter  from  Mr.  William  Cowper,  to  the  same 
effect  as  the  former;  to  wiiich  Mr.  Toller 
answered  there  was ;  and  seat  him  the  contenta 
of  the  said  writ :  that  after  such  writ  came  to 
his  hands,  Mr.  Spencer  Cowper  sent  him  a 
letter,  to  know  whether  he  had  received  any 
writ  against  him ;  to  which  Mr.  Toller  inform* 
ed  him  he  had.  So  that  by  Mr.  Toller's  own 
examination  a  perfect  oorrespondence  is  owned  ; 
and  an  intelligenoe  from  time  to  tiiAe,  and  from 
one  party  to  another,  is  given. 

That  upon  the  kist  day  of  the  said  term, 
Mr.  Toller's  examination  was  reported  to  tbs 
court  of  King's-hench ;  who,  upon  hearing  the 
same,  were  of  opinion,  that  he  was  guilty  of  iii 
high  misdemeanour,  and  was  in  contempt  of 
that  court ;  and  thereupon,  was  committed  to 
the  marshal,  and  fined  900  marks. 

That  Mrs.  Stont  having  received  no  satis-^ 
footioa  for  the  hlood  of  Sar  daughter^  by  fka 
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VDder^BkeriiTs  btm  m>  fined,  did^tion  tk« 
DOW  lord  keeper  lor  a  new  writ;  the  time 
being  elapied  then  for  the  suinff  out  of  another 
io  course:  at  which  time  also  there  was  a  crpti 
petition  preferred  in  the  infant's  name,  playing, 
that  no  new  writ  of  appeal  should  he  sued  out 
in  his  name.    And  the  sutyect  matter  of  hoth 

Cetitioos  being  debated  before  the  now  brd- 
eeper,  the  AAster  of  the  rolU,  the  late  lord  chief 
justice  Treby,  the  lord  chief  baron  Ward,  and 
Mr.  JMstice  Powell ;  upon  such  debate  it  not 
then  appearing,  by  any  positive  proof,  that  the 
appellees  in  the  writ,  nor  any  of  them,  were 
pnvy  to  the  destruction  of  the  writ ;  it  was 
therefore  thought  hardly  reasonable  that  a  new 
writ  should  be  grantecf ;  which  was  a  great 
cause  of  Mrs.  Stout's  petition  being  rejected.* 

Now  Mrs.  Stout's  petition  was-  grounded 
purely  upon  another  bottom,  (she  not  imagin- 
ing that  such  an  objection  would  have  been 
atarted)  for  she  was  advised,  that  if  justice  had 
bjen  obstructed,  whether  it  had  hten  by  ac- 
cident or  design,  in  either  case  a  suitable 
remedy  might  have  been  found :  as,  sup- 
posing the  writ  of  appeal  had  been  accidental- 
ly burnt  when  in  the  sherifTs  custody,  as  it 
really  was  when  it  was  out,  in  respect  to 
liave  a  discovery  of  truth,  tlie  court,  which 
first  gave  the  writ  Tshe  was  advised  by  coun- 
sel learned  in  the  law)  could  supply  the  lots 
of  it 

Had  she  imagined  that  all  the  appellees 
would  haye  so  much  as  instanced  their  total 


.  *  The  Case  is  reported  in  lord  Raymond  and 
other  books.  It  is  obaervable  that  great'  men 
have  entertained  different  opinions. 

In  tbeAeport  of  the  Case  (Stout  v.  Towlw), 
in  13  Mod.  379,  (See,  also,  lord  Raymond's 
H^port  of  the  Case,  Res  v.  Towler),  it  is  aaid 
that  Treby,  Ch.  Jost.  C.  B.  and  othera,  alleged 
that  an  appeal  was  a  revengeful,  odious  prose- 
cation,  and  therefore  deserved  no  enoonrage- 
ment. 

On  which  occasion,  Holt,  chief  iustioOi  with 
mat  vehemence  and  seal,  said,  that  he  won- 
dered that  any  Englishman  should  brand  an 
s^ipeal  with  the  name  of  an  odious  proaecotion ; 
that  for  his  part  he  kioked  upon  it  to  be  a  noble 
proaecation,  and  a  true  badge  of  EngKah  liber- 
4iea.  See  per  eomira  the  Case  of  Bigby  e  v.  Ken- 
nedy, A.  n.  1770,  reported  by  BuiroW. 

Lord  Nottingham,  in  his  *  Treatise  on  the 
-King's  Power  of  granting  Pardons  in  cases  of 
Impeachment,'  (see  a  Note  in  vol.  7,  p.  1594,  of 
this  Collection)  p.  19,  sect  59,  says,  •  An  ap- 
aealofmorder,  because  the  king  cannot  pardon 
n,  is  therefore  an  odious  suit  inlaw,  and  is  tied 
to  oaore  strictness  and  forroaKty  than  any  other 
«ait  whatsoever :  nor  do  any  of  those  statutes 
ivhich  were  made  on  purpose  to  care  defects  of 
Ibrm  extend  to  appeab.' 

In  the  Case  of  Bigbye  v.  Kennedy,  as  re- 
ported by  Borrow,  the  proceedings  on  an  ap- 
peal of  murder  are  set  forth  with  great  parti- 
cularity.   Sir  WilliaoD  Blackstooe,  in  bia  re- 


C^npif  and  oUmrs,        £  ISOO 

ignorance  aa  to  the4)eftnMtioii  ef  IIm  mit,  she 
could  have  much  better  prepared  berseu  to 
have  given  them  an  answer;  she  could  have 
set  forth  how  the  infant,  his  mother,  and  the 
appellees'  attorney,  went  in  a  coach  with  four 
horses  to  the  onder-sheriff  at  Hertford,  and 
there  took  the  writ  of  appeal  from  him,  and 
from  thence  brought  it  to  London ;  she  coulil 
have  informed  the  court  of  a  more  particular 
intelligence,  lately  confirmed,  oonoeroing  the 
destruction  of  the  writ,  by  whose  order,  and  at 
whose cbsmber  the  same  was  burnt:  which 
matters,  if  yet  examined,  will  sufficiently 
evince  whether  the  appellees,  or  some  one  of 
them,  were  privy  or  not  to  the  destruction  of 
the  writ. 

There  was  an  objection  against  Mrs.  Stoni*« 
petition,  that  the  writ  of  appeal  was  never  well 
sued  out  (the  infant,  uor  his  mother,  not  kuow- 
ing  of  the  same  till  alUrwards);  but  to  that, 
boides  the  prooft  Mrs.  Stent  could  have  s[iven 
to  the  contrary,  she  was  and  is  still  advised, 
thai  her  being  duly  admitted  guardian,  by  the 
free  consent  of  the  infant  (though  subsequent 
in  time  to  the  suing  out  of  the  writ),  the  same 
in  law  is  very  authentic,  and  makes  the  same 
well  sued  out  And  it  is  presumed,  that  no 
person  will  say,  that  the  lord-keeper,  and  the 
other  judges,  did  all  agree  to  the  contrary, 
upon  debate  of  the  matters  before  them. 

It  was  mightily  insisted  upon  by  the  coon- 
sd  for  the  appellees,  at  the  hearing  of  both  pe- 
titions, as  if  Mrs.  Stout  should  cause  herself  to 


port  of  that  case,  says,  '<  I  was  present  at  the 
Old  Bailey,  on  the  trial  and  cpoviction  of  the 
appelleea  in  February.^;  and  it  was  indeed  a 
most  foul  murder:  but,  thr^ipgh'th^ powerful 
mediation  of  their  sister,'  wb<\  waa  mtimately 
connected  with' some  'persons  of  quaUty,  a  con* 
ditional  pardon  for  transportation  was  obtained 
for  Matthew,  who  struck  the  stroke ;  and  he 
was  oa  board  a  tender,  when  the  appeal  was 
exhibited  «t  the  Old  Bailey-  Patrick  had  been 
respited  two  or  three  tiroes,  on  the  very  morn- 
ings appointed  for  his  execution.  Ana  the  ap- 
peal was  at  last  taken  op  and  prosecuted,  bv  a 
set  of  persons  in  London,  who  were  in  violent 
opposition  to  the  government;  merely  to  raise 
an  odium  and  popular  damour,  on  aocbcmft  of 
so  unadvised  a  pardon." 


Of  these  Kenned  va,  I  received  the ^ 

account  from  the  late  excellent  air  Frederic 
Eden :  **  When  they  were  trtasported  to  Ame- 
rica,  they  got  thither  to  Mary  land,  (of  which 
my  father  was  governor)  with  strong  letters  of 
recommendation  to  mv  father  from  peraons  of 
rank  in  this  country,  1  suppose  to  remove  them 
from  the  coast,  where  they  would  hare  been 
more  particulariy  known  as^eloUar/piie  of 
them  was  drowned  b  crosajng  ^o^Pl^lawar, 
and  the  other  (I  have  begird  irom  my  fioher'a 
srcietary)  was  some  ti^^.  afterwards  hanged 
in  Ireland.'*  See  mpr^'  concerning  npneal  of 
murder  in  Kelyn^s  repc^rt  of  the  Case  of  Azm- 
atroog  V.  liale.    See'^alsoTremain^  li.        , 
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he  admitted  gmnlian  to  the  infant,  only  to  t  self,  in  the  fresh  md  daily  renewals  of  her' 


prMci  her  estate  from  the  infant,  and  that 
without  the  privity  of  the  infant's  mother,' or 
•ny  of  his  rdations :  but  (beside  the  Tery  ad- 
tnittance  itself,  which  is  tourely  ibr  prosecuting 
the  appeal,  and  for  noming  else)  Mrs.  Stout 
Has  always  ready  to  discover  the  title  of  her 
judnkt ;  and  never  but  declared,  that  the  infant 
had  no  right  thereto ;  and  as  to  the  infant's 
mother  not  knowrog  of  Mrs.  Stout's  designs, 
h  is  very  easily  answered ;  lor  it  is  not  only 
^orn,  and  the  affidavits  filed  in  the  King's- 
bench,  |hat  Mrs.  Stout  wrote  to  the  infant's 
mother  what  her  dengos  were ;  bat  also  a  par- 
ticular account  is  in  those  affidavits  set  forth, 
how  willing  the  infant's  mother  was  to  send 
her  s6n  to  Mrs.  Stout,  ordering  one  of  his  uncles 
to  carry  him  to  her,  for  Mrs.  Stout  to  do  with 
hiin  as  her  occasions  required ;  aud  withal,  di- 
recting such  uncle  to  deliver  her  son  to  Mrs. 
Blout,  and  to  none  bnt  her,  and  to  do  according 
to  her  directions. 

It  bath  commonly  been  reported,  as  if  the 
prosecution  ip  this  appeal  hath  been  purely 
Tentions,'  begun  by  a  body  of  Quakers,  and 
espc^sed  by  a  faction  at  Hertford,  against  Mr. 
Cowper's  interest  But  whoever  the  fomen- 
tors  or  spreaders  abroad  of.  such  reports,  are, 
they  would  do  well  to  consider,  if  it  were  their 
own  case,  to  have  an  only  child  murdered, 
and  her  reputation  renderedf  infamous  to  pos- 
terity, whether  nature  and  duty  would  not 
oblige  them  to  use  all  means  to  make  a  disco- 
very of  the  cause  thereof  ?  And  whether  they 
would  not  think  it  hard  to  have  their  own  en- 
deavours reflected  on,  and  their  utmost  dili- 
gttce  accounted  to  be  the  ^ause  of  a  party  f 

It  hath  also  been  reported,  and  perhaps  by 
aome  of  the  appellees  may  be  ob||ected,  that 
the  rery  method  in  the  process  of  this  appeal 
hath  been  malicious,  in  delaying  the  suing  out 
of  the. writ,  uptil  the  time  was  almost  elapsed, 
thereby  to  keep  the  appellees  in  an  uneasy 
suspense.  But  m  answer  to  that,  it  is  con- 
ttesd,  that  it  was  much  longer  before  the  writ 
of  appeal  was  sued  out  than  was  desired  or  ex- 

Kcted ;  because  it  was  near  half*  a  year  before 
rs.  Stout  cottM  find  out  (though  all  that 
while  she  made  a  diligent  search)  the  proper 
person  to  make  an  appellant ;  and  after  she 
nad,  she  was  forced  to  examine  most  of  the 
reghrters  in  London  and  Southwark,  to  make 
out  his  pedigpree ;  and  which  as  soon  as  she 
had  dope,  the  rery  next  day  she  caused  the 
writ  of  {appeal  to  be  sued  out:  so  that  it  was  her 
misfbftune,  and  not  her  malice;  it  being 
mider  the  necessity  of  so  long  a  delay. 

It  is  <^mroonly  urged,  as  a  strong  argument 
against  a  svcoud  trial  of  the  appellees,  that 
there  is  no  new  evidence  that  Mrs.  Stout  hath 
against  them :  but  such  penK>ns,  whoever  they 
ace,  not  only  assert  what  they  are  totally  igno- 
rant of,  but  also  conclude,  that  Mrs.  Stout 
tikes  a  mat  deal  of  pleasure  (especially  now 
in  her  old  age)  in  being  in  a  constant  fatigae, 
and  considerable  expence,  purely  to  be  render- 
id  ridiculous  to  the  world,  and  uneasy  to  her- 
TOL.  Xlll. 


great  loss.  In  answer  to  which,  she  is  suOi- 
riently  assured,  that  she  goes  and  acts  by  other 
prindples  and  designs ;  and  that  she  hath  more 
material  evidence  than*  ever"  yet  was  made 
public ;  and  that  she  beKeres  the  appellees 
(thouffb  they  pretend  their  innocency  is  fenced 
providentially  with  such  circumstances  as  that 
they  need  not  fear)  do  not  care  to  come  to  the 
test ;  or  else  wh^  should  there  be  so  vigorous 
an  opposition  a^inst  so  plain  an  act  of  justice, 
if  there  was  no  matter  of  fact  that  could  be 
proved  against  them,  nor  no  concurring 
circumstances  that  would  any  way  aflect 
themP  (as  they  seem  to  insinuate.)  it  would 
have  redounded  much  more  to  tneir  honour 
and  reputation,  and  have  wiped  off  all  occasion 
of  reproach,  if  (instead  of  so  mean  an  under* 
mining  of  justice,  in  the  destruction  of  the  writ 
of  appeal^  they  had  undergone  a  second  trial ; 
it  being  impossible  (according  to  their  own  as* 
sertions)  for  them  to  miscarry,  or  he  found 
ffuilt;^.  All  persons  must  certainly  know, 
that  it  would  be  no  prudence  in  Mrs.  Stout  to 
divulge  her  evidence  before  a  trial ;  and  if  sho 
doth  but  act  prudently,  for  any  therefore  to 
alledge  she  hath  no  proof,  is  purely  to  speak 
at  random  and  at  a  venture,  and  ought  to  bo 
regarded  accordingly.  [But  this  afikir  c^me  to 
nothing.] 


THE  HERTFORD  LETTER 


COMTAININO   SBVBRAL   BMBF    ObsBBVATIONS    ON 
A   LATB    PBINTED  TbIAL,    C01IOBBM»0  TH^ 

MoBDXB  OF  Mas.  Sabah  Stoot. 

Sir; 

I  am  faronred  with  yours  of  the  SOth  ult. 
whereby  I  perceive  your  pleasure  is,  that  I 
should  give  you  my  sentiments  concerning 
Mrs.  Swah  Stout's  deatli,  the  trial,  See,  In 
answer,  I  ^m  very  sensible  of  my  own  weak- 
ness, and  how  unfit  I  am  to  enter  inte  a  cootro- 
▼ersy,  wherein  so  many  doctors  have  been  wor< 
ried  already:  nevertheless,  ih  obedience  to 
your  reiterated  commands,  (though  in  doing  it 
I  may  expose  my  own  ignorance)  I  shall  gtvo 
you  my  thouffbts  concerning  the  natural  cause 
of  drowning,  floating  of  dead  bodies  after  wards, 
the  various  sentiments  of  the  doctors,  the 
manner  of  her  death,  the  letters  produced  ia 
court,  her  melancholiness,  why  no  mention  was 
made  of  the  money  ;  and  lastly,  concerning  two 
public  experiments,  whereof  one  was  made  here, 
and  the  other  in  the  river  of  Thames. 

It  IS  a  common  observation  of  most  people 
not  used  td  dive,  that  upon  their  plunging  them- 
selves in  the  water,  whether  it  be  Tofuntarily  or 
involuntarily,  they  find  a  great  confusion  of 
their  spiritB ;  so  that  it  is  morally  impossible 
for  tliem  to  regulate  their  actions  in  this  sur- 
prize, by  the  dictates  of  reason ;  in  this  con- 
sternation, they  lay  hold  on  any  thing  that 
comes  in  their  way,  not  considering  whether  it 
may  contribute  to  their  sinking  or  swimming. 

In 'this  hurry  of  the  spirits  (oocanonad  partlj 

4H 


ISOS]  1 1  WILLIAM  m.         Trtaf  of  Spencer  Cf. taper  and  oihen^         I UM 

(rom  tbe  noise  their  imU  makes  in  Ibe  water,  and 

JaHly  from  its  ruoning  into  their  ears,  oostrils, 
:c.)  the  whole  animal  oecooomy  is  brought 
ipto  disorder.    In  this  confusion  it  is  no  ways 

surprising,  that  water,  wheneio  they  are  tin- 
mersed,  should  insinuate  itself  into  some  racu- 
Uies,  no  way^  adapted  for  its  reception  :   and  it 

l^ing  obvious  to  all,  that  no  man  doth,  or  can 

Uve   without    resjii ration,    whatever   eleaient 

soever  he  is  in  ;  if  in  the  air,  he  sucks  that  in, 

which  naturally  flows  iuto  tbe  lungs ;    if  in 

water,  what  comes  iuto  tlie  mouth,  as  long  as 

bis  senses  continue,  he  swallows  that  down  the 
'  fifullet ;  as  long  as  he  doth  not  breathe,  there 
js  little  danc^er  of  drowning,  but  on  the  first  in- 

spirutioQ,  it  he  is  at  the  suifaCe  of  the  water,  it 

is  much  if  he  doth  not  swallow  down  the  wind- 
pipe (with  the  air)  some  sniall  qaantity  of  water ; 

out  if  he  is  totally  iroroetsed  in  it,  it  is  not 

improbable,  that  upon  inspiration,  a  far  greater 

quantity  of  water  than  air  will  enter  iuto  tiie 

^Tity  of  the  lungs. 

In  every  expulsion  of  air  out  of  the  lungs, 

the  epiglottis  is  liflled  up ;  if  the  mouth,  at  tlie 

same  time,  should  be  full  of  water,  it  is  impos- 
.  aible  but  some  of  it  will  pass  down  the  wind- 
pipe ;    as  is  observable  in  those  tliat  accident- 
ally laugh  while  they  are  a  dnnking%  if  a  drop 

falls  into  tbe  atpera  urteria^  it  will  cause  a 

coughmg,  which  is  a  convulsive  motion  of  tbe 

lungs,  £c.  where|>y  nature  doth  commouly 

throw  up  any  thing  that  doth  casually  fall  upon 

them ;    by  this  struggling  of  nature,  to  expel 

the  water  already  snppeo  dowu,  the  epiglottis 

is  lifted  op,  and  instead  of  gectincp  the  water 

just  swallowed,  the  month  being  lull  of  it,  a 

great  deal  more  fbroeth  itself  down,  by  its 

natural  gravity,  which  gravitates  the  more  by 

reason  of  the  cylinder  or  cone  of  the  air,  that 

continually  presseth  on  its  super£cies.   As  soon 

ms  the  senses  are  gone,  the  epiglottis  is  kept 

open  by  the  force  of  the  stream  that  runs  iuto 

the  wind -pipe,  until  tbe  bronchia,  and  all  their 

ramifications,  are  filled :    as  long  as  the  senses 

continue,  they  swallow  most  of  tbe  water  that 

comes  into  their  mouths,  into  their  stomachs ; 
^  but  when  they  are  near  suffocated,  tbe  wattr 

runs  into  those  ducts,  where  it  meets  with  the 
'  least  resistance. 

So  long  ashfecontinaes,  there  is  a  convulsive 

struggling  of  nature,  to  expel  out  of  the  Ipogs 

all  those  things  that  are  noxious   to  them, 

especially  water ;  being  never  used  to  be  recep- 
tacles for  any  thing  but  air,  they  use  their  ut- 

"most  efibrts  to  ^ect  it,  by  a  violent  contracting 

their  lobes  nearer  together ;  by  these  exorbi- 
tant contractions,  the  water  contained  in  the 

ramificatioos  of  tha  bronchia,  &c.  are  some- 
times forced  into  the  cavity  of  the  tliorax,  either 

by  dilating  the  pores  of  the  thin  membrane  that 

^vests  the  lungs,  (as  quick-silver  is  forced  by 

the  pressure  of  a  hand  through  a  piece  of  lea- 
ther) or  by  the  rupture  of  their  tunicle,  or  by 

come  minute  vessels,  not  yet  described  by  ana- 
tomists*    If  any  practitioner  .i|^  physic,  &c 

shall  assert,  that  anatoooy  Is  brooglu  to  a  ii« 

plu$  uUra^  and  tfant  all  dfucte,  through  which 


tbe  jaices  of  animals  are  strained,  ai>e  detected  s 
I  would  desire  them  in  le|l  me  throuffh  whaa 
vessels  the  pus  in  an  empyema,  wbere  tba 
matter  lies  on  the  niidriif,  when  there  is  no 
ufcer  of  the  lungs,  is  expectorated ;  or  throogb 
what  pasnges  wheu  it  is  carried  off  by  urine^ 
it  is  conveyed  bto  tlie  kidneys;,  or  bow  bitter 
injections  cast  into  the  thorax,  can  affect  tlus 
mouth  with  its  taste  (as  the  observatlans  of 
physicians  do  demonstrate) ;  or  let  theoi  read 
a  treatise  of  Robert  Bovle,  es^.  called  New  Ex* 
periments  Physical -luccbanical,  touchi;^  the 
spring  of  the  air;  where,  amongst  qiauy 
curious  ob>ervations  about  the  lungs,  be  asaertiy 
that  the  diligent  >Vail»us  relates,  That  he, 
divers  times,  observed  in  the  dissection  of  live 
bodies,  that  tlie  memlraue  that,  invests  tJm 
luugs,  had  pores' in  it  as  big  as  the  longer  sod 
of  peas,  p.  343. 

Water  is  as  frequently  found  in  the  cavitjr 
of  the  abdomen,  as  of  the  thorax ;  but  bjr 
what  ducts  or  passages  (when  there  is  09 
visible  rupture  of  tbe  coals  of  the  stomach  or 
gutfc)  it  is  carried  there,  1  leave  it  to  tbe  mic^* 
scopicsl  anatomist  to  determine ;  I  cooceivje  i^ 
enough  for  me,  at  present,  to  tall  you,  that  it  is 
fact.  I  am  conscious  yuu  are  not  Sgnocant 
that  there  are  many  things  that  happen  io  the 
aiiliual  eeconpmy,  that  cannot  be  prored  # 
priori ;  yet  when  they  are  a  po^eriori^  thfliy 
are  admitted  by  the  schools  as  undeniable  aigu? 
nients.  If  any  are  so  sceptical  as  to  de^y 
what  is  not  capable  to  be  proved  a  fftiori^  thejT 
would  be  put  to  it  to  prove  the  circulation  of 
the  blood,  mutiou  uf  the  animal  spirits,  01:  whcyc^ 
or  huw  the  chyle  is  transcolated  througli  the 
coats  of  the  guts. 

As  soon  ^  the  lungs,  stomach,. dec.  ^  full 
of  water,  the  body  naturally  sinks,  and  riscano 
moi-e,  until  there  is  a  imtrei'action  in  the  in- 
ward parts,  which  in  cold  countries  is  longer 
than  in  hotter  regions ;  but  the  sooner  potre* 
fucilou  is  begun,  the  sooner  the  corpse  floaU^ 
whereof  uo  certain  calculation  can  be  mai^ 
the  time  of  their  rising  differing,  with  respect 
to  the  region,  and  iu  the  same  climates  with 
rt^spect  to  the  seasons  of  the  year:  in  these 
parts,  according  to  the  common  reckoning,,thpy 
float  in  nine  or  teu  days. 

The  common  cause  assigned  for  floating  of 
bodies  drowned,  is,  the  breakii^  of  the  gall, 
which  you  know  is  a  vulgar  .error;,  so  that  1 
need  say  nothing  in  opposition  to  it:  the  cauie 
assigned  by  the  moderns,  is  putrefaction  ;  hut 
how  this  putrefaction  renders  the  body .  moce 
buoyant  than  it  w  as  before,  is  not  obvioos  to 
every  eye ;  tlierefore  I  shall  give  you  my 
thoughts  concerning  its  modnz  agenda  Pu* 
trefuction  is  a  species,  of  fermentation ;  by  ferr 
mentation  the  air  contained  in  the  cavity  of  the 
breast,  body,  stomach,  &c.  though  seemin||[ljf 
full  of  water,  yet  they  contain  great  qoantitiep 
of  air,  which  la  rarificd  with  the  otiier  juicep 
proportionable  to  tlie  degreesofputreiaction  ;  and 
this  insensible  dihl^tion  of  the  ho^y  increases 
gradually,  until  the  cormption  hath  made  e 
pamgetbiougktbeakini  sethatapenentlial 
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ft  not  tbore  HO  inches  7n  circuit  when  first 
drowned,  after  he  hath  lain«<mie  Weeks  in  the 
water,  will  be  at  least  SO  or  40  inches  in  cincum- 
ftreftce :  this  eradual  dilatation  of  tde  body, 
I  conceive,  is  the  sole  cause  of  its  rising  to  tne 
surface  of  the  water,  after  some  certain  time, 
and  also  of  its  more  or  less  baoyantness  atler- 
wards. 

Haying'  given  you  my  thoughts  concerning 
the  cause  of  drowning,  of  the  floating  of  the 
corpse  afterwards  ;  1  shall  now  accjuaini  you 
wito  my  notion^,  why  bodies  thrown  dead  into 
the  Water  do  notiink,  and  why  some  are  more 
buoyant  than  others. 

It  is  observable,  that  human  bodies,  after 
death,  admit  no  water,  especially  suffocated,  as 
the  experiment  made  some  weeks  since  doth 
evidently  demonstrate;   because,  as  soon  as 
death  seizes  a  man.  the  sphincter  musdes,  in 
all  parts,  'do  naturally  contract  themseUes,  for 
which  reason,  it  is  not  so  easy  to  inject  any 
liquids  into  the  parts  that  havetlieni,  as  before : 
1»y'this  seclusion  of  water,  tiie  vacuities  (which 
in  drowned  creatures  are  full  of  water^  are,  in 
thdse  that  come  by  their  death  some  other  ;vay, 
full  of  air,  which,  by  natural  experiments,  is 
'proved  to  be  a  thousand  times  lighter,  than 
'Water ;   and  by  the  same  yrt  of  experiments, 
'Solid  flesh  is  observed  to  be  but  a  little  heavier 
than  water :  if  you  ^ant  this,  which  is  easily 
demonstrated,  it  will  be  no  bard  matter  for  any 
oofistderate  man  to  believe,  that  flesh  |[whicV 
hath  many  large  cavities  in  it  filled  with  air) 
niay  float.    If  you  doubt  the  immediate  float- 
ing of  human  bodies,  thrown  dead  into  the 
Nrater,  you  may,  for  your  satisfaction,  consult 
the  opinion  of  seamen,  who  have  been  the  last 
war  in  several  engagements  i^ith  the  French, 
er  those  that  have  been  a  Guinea  voyage; 
Where,  when  ihey  throw  the  dead  negroes 
'fliver-boafd,  they  never  lay  any  weight  to  their 
l^et,  to  sink  them,  as  they  do  to  white  imen  :  it 
i^  certain  that  all  those  negroes  do  immediately 
float ;  I  have  spoken,  with  several,  lately  come 
fVom  thence,  that,  if  occasion  were,  would  attest 
it  with  an  oath. 

'  Bodies  are  more  or  less  buoyant,  either  in 
tespect  to  themselves^  or  in  respect  to  the  me- 
dium whenein  they  float. 
'  If  the  persod  died  in  the  very  act  of  inspira- 
tion, the  lungs  will  be  fhll  of  air,  by  which  the 
Lreast  will  be  sensibly  dilated.  That  the  filling 
'Of  the  thorax  with  air  may  be  a  cause  of  float- 
ing, is  evident  from  those  that  can  lie  on  their 
iMeks  Withbut  stirring  hand  or  foot ;  it  beinff 
observable,  thht  those  do  fill  themselves  aS  full 
of  ^r  as  they  can,  and  that  as  long  as  they  can 
tiold  their  breath  they  float,  but  on  the  very  in- 
.kfant  of  breathing  they  sink.     If  they  have  a 

Iai^  chest,  or  are  very  lean,  they  will  float  the 
bfSer. 

*  If  thej^  al-e  ci^st  Into  salt  water,  they  will  be 
ttore  buoyant  than  in  fresh ;  it'  being  experi- 
mented, that  ships  will  sink  sOme  inches  lower 
under  water  in  the  Thames,  than  when  they 
Were  at  sea*;  If  ioto  deep  water, all  men  observ- 
hf^  they  can  swim  mord  €isiy[h  d^ep  than  m 
shallow  water. 


On  the  contrary,  if  the  person  died  in  exphra* 
tion,  had  a  small  chest,  was  fat  and  fleshy,  or 
wad  thrown  into  fresh  Or  shallow  WaterSy  be 
will  swim  the  more  under  water. 

1  do  not  perceive  so  gf^t'a  discordancy  be- 
tween the  doctors  that  were  evidences  for  the 
king,  and  their  opposites,  as  some  seem  to  in- 
sinuate. The  witnesses  for  the  king  deposed, 
that  it  was  their  opinion,  that  no  person  ever 
was,  or  possibly  could  be  drowned,  that  bad  no 
water  in  their  lungs,  stomach.  Sec.  and  that  as 
ftr  as  they  had  made  any  observations  on 
dfowned  persons,   they  always  found   great 

Quantities   of  water  in  the  inward    parts  of 
rowned  persons ;  part  thereof  usually,  in  lift- 
ing them  out  of  the  water,  runs  out  of  their 
nose  or  mouth  ;  that  upon  their  dissection,  thej 
had  fouud  considerable  quantities  of  iijn  the. 
cavities  of  their  bodies ;    and  that  it  was  their 
judgment,  that  the  inward  parts  of  drowned     • 
persons  would  putrify  in  leto  than  six  weeks 
time.      Whether  these    are    not  undeniable 
truths,  1  leave  it  to  the  determination  o(  your- 
self, and  all  unbiassed  people  that  have  made 
any  real  (not  notional)  observations  on  drowned 
bodied.  , 

Their  learned  antagonists,  whose  sole  endea* 
vour  and  busiuess,  as  far  as  I  could  peroeivOy 
was  to  render  it  a  mute  case,  bv  their  strenu- 
ously urging,  *  That  two  or  three  ounces  of 

*  water  was  suflicient  to  drown  a  pereon ;'  nol 
from  any  observations  on  human  bodies,  bat 
from  a  urfvate  experimcnt'on  a  dog  or  two  thait 
was  half  hanged,  as  I  am  told;  and  I  am  af^ 
to  think  there  was  some  artifice  used,  seeing 
the  experiment  did  not  succeed,  when  made 
publicly  in  the  river  of  Thames  by  the  same 
person.      , 

Dr.  Sloane  saith,  *  That  cases  of  this  kind  are 

*  very  uncommon,'  (viz.  for  Mrs.  Stout  to  1^ 
drowned  without  any  water  in  her)  *  and  none 

*  of  them  have  fallen  directly  under  my  know- 

*  ledge ;'    nor,  as  1  verily  believe,  under  any 
other  person's  since  the  creation  of  man :  Thea  , 
he  tells  yotf,  th4t  *  Water  swallowed  by  thkV 
■*  gullet,  into  the  stomach,  will  not  drown  tlie'  ' 

*  person ;'  (who  said  the  contrary  P)  ^  But  it  is 

*  that  which  goes  into  the  windpipe  and  lungs 

*  that  sufibcates ;'  and  confurms  it  with  an  on- 
servation,  saying, '  I  hiive  observed  somespoon* 
<  fuls,  if  it  went  the  wrong  way,  to  have  choaked 

*  or  suflbcated  the  person.'  Note,  he  doth  not 
say  <  drowned,'  neither  do  I  think  any  pera6a 
can  properly  be  said  to  be  drowned,  thatnatb  not 
swallowed  above  two  or  three  ounces  of  water, 
but  rather  such  a^  are  (as  the  doctor  saitbl 
choaked  or  sufi'ocated. -  In  the  same  paragraph 
he  tells  you,  that  <  Whether  a  person  comes 
'  dead  or  alive  into  the  water,  he  believes  some 
'  quantity  will  go  into  the  windpipe :'  JhfU 
water  in  the  windpine  is  no  certain  sign  o^s 
djrowned.  person ;  1  am  of  anotlier  opinif^n, 
which  our  experiment  doth  seem  .undeniably  to 

prove. 

Being  asked  by  the  judge,  wliether  the  prts 
would  not  putrify  in  less  than  six  weeks,  if 
thece  had  beeii  water?   His  answer  was    01  j 
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*  bnl,  I  am  apt  to  tbink  it  woaM  bave  pvtre* 

*  fied  the  ttonach  ksss  than  the  hiogs  :*  How 
direct  and  satiffactory  this  answer  was  to  the 
qoettion,  yon  may  determine.  1  obsenre  a 
gfeneral  question,  (for  what  intention  I  cannot 
divine)  which  was,  ^Thctber  any  water  would 
go  into  the  thorax?  If  it  did,  or  did  not,  I  can- 
not ooncetve  what  benefit  or  prejudice  it  would 
be  to  this  case,  lhuU);h  I  am  apt  to  think  the 
membrane  that  invesrsihelunss,  may  easily  be 
torn  by  violent  coughin<y,  which  is  observed 
in  all  persons  when  any  thing  falhi  into  the 
windpipe. 

Near  the  foot  of  his  discourse,  he  saitb,  '  1 

*  am  apt  to  think,  if  there  was  any  quantity' 
(of  water) '  in  the  longs,  the  spooginess  of  the 

*  part  would  sack  up  some  part  of  it :'  who 
said  the  contrary?  But,  doctor,  if  they  hail 
sucked  up  any  iwrt,  would  not  her  lungs  have 
been  moister,  than  if  they  had  sucked  up  none? 
But  Mrs.  8tout*8  were  rather  drier  than  usually 
they  are  in  deati  persons ;  therefore — *  As  to 

*  the  stomach,  1  have  not  known  it  tried ;' 
bavp  you  known  it  tried,  as  to  the  lungs?  If 
not,  we  are  as  much  in  the  dark  as  before,  un- 
less we  take  yonr  « I  am  apt  to  think'  for  de- 
monstration. 

This  doctor  closes  lits  sentiments  with  '  If 

*  there  wa)»  a  great  fermentation,  a  great  deal 
'of  it'  (water)  *  would  rise  np  in  vajiours  or 

*  steams,  and  go  tiff  that  way :'  here  he  ter- 
ininates  a!l  with  an  '  if.'  Suppose  I  should 
ffruhthifh  there  was  a  great  fermentation,  to 
be  as  true,  as  I  am  confident  it  is  false,  bis  in- 
ference 1  doubt  would  not  follow,  viz.  *  That  a 

*  great  deal  of  it  would  rise  up  in  vapours  or 

*  steams,  and  go  off  that  way ;'  if  it  should  rise 
into  vapours  in  the  stomach,  I  am  subiect  to 
believe,  ibat  the  coldness  of  the  parU  thmogh 
vhieb  they  must  pass,  would  condense  them 
asrain,  before  they  cooM  get  out  of  the  body. 
'IVhat  way  he  means  by  *  that  way,'  I  cannot 
Imagine;  if  it  is  throufrh  the  gullet,  the  con- 
traction of  the  mouth  of  the  stomach,  gullet, 
(which  as  Dr.  G^rth  says)  ^ntracted  or  pursed 
up  by  a  muscle  in  the  nature  of  a  sphmcter, 
and  the  closure  of  the  lips,  <Scc.  would  either 
keep  them  in  the  stomach,  or  else  the  coldness 
of  the  port,  through  which  they  most  of  ne- 
cessity piss,  would  condense  them  in  their  pas- 
sage out  of  the  b<Mly :  if  through  the  guts, 
the  pylorus,  the  coldness  of  the  guts,  or  the 
sphincter  ani,  would  obstmct  their  passage :  if 
it  could  be  imagined  that  the  subtleness  of  these 
vapours  could  get  through  the  coats  of  the 
stomach,  I  conceive  the  coldness  of  the  omen- 
tum peritonaeum,  and  the  thickness  of  the 
muscles,  fat,  ke,  of  the  abdomen,  would  im- 
pede their  exit  out  of  the  body.  In  fine,  it 
neems  very  probable  to  me,  that  if  there  had 
been  any  fumes  raised  in  the  stomach  by  fer- 

Sentation,  that  they  cooM  never  get  an  exit 
rough  so  many  impediments. 
Dr.  Garth  telfs  you,  that  •  it  is  Impossible  that 
'  the  body'  (of  Mrs.  Stent)  « should  have  float- 
<  ed,  onlesB  it  had  rested,  or  been  inungled 
>MiOD|^tbe  stakes.'    This  is  a  certain  truth, 


if  she  bad  bean  dfowaed ;  bot  if 
thrown  in  dead«  there  bnotliiBg  more  oofMnaii 
than  for  it  lo  float ;  and  this  my  assertioo  in 
coDsentaneons  to  tbo  univeml  czpsneooe  of 
tboso  seamen  that  use  the  negro  trade;  for 
when  any  of  their  slaves  die*  they  throw  ikcoa 
overboard,  without  any  weight  to  their  fteel, 
and  these  float  immediately. 

That  she  waa  found  stiU'Ung  in  the  water,  is 
a  mighty  argument  with  this  doctor  that  ali^ 
did  not  floats  but  grant  she  was  tntangled 
(which  is  denied  by  several)  between  the  stJws, 
as  it  is  asserted,  1  think  it  no  greater  woo4er» 
than  for  a  deal- board  twelve  inches  broail 
(which  should  accidently  get  edgewise  between 
two  stakes,  not  above  nine  inches  distant  ono 
from  the  other)  to  float  edgeling,  as  long  as  it 
is  intangled  between  them.  Nay,  on  tlie  con- 
trary, 1  think  it  morally  impossible  for  anjr 
body,  that  is  much  broader  than  it  is  tbickt  if  it 
casually  gets  edgewise  between  two  stakes, 
whose  distance  wul  not  let  it  lie  flat,  bat  it  most 
continue  nOre  or  less  edgelitig,  till  it  is  disin- 
tangled. 

I  observe  the  judge  asked  this  gentlcmaa, 
whether  water  in  the  body  would  putrify  it? 
He  answered,  *  1  say  not ;  'for  in  soiao  places 
'  they  keep  flesh -meat  from  oomiptiag,  by  pro- 
<  serving  it  in  water:'  if  he  means  water  in  a 
deep  well  will  keep  it  a  day  or  two  in  bot  omui- 
tries,  I  may  admit  it ;  but  that  it  will  keep  it 
six  weeks,  or  more,  I  utterly  deny  it:  if  it  will 
not  keep  flesh  from  putrefaction  forty -six  dnys» 
it  bath  little  analogy  with  the  case  wder  on* 
bate. 

This  doctor  tells  you,  *  He  roust  difler  from 

*  him'  (Mr.  Coatsworth)  *  where  he  infers  sbp 

*  was  murdered,  because  be  found  no  great 
'  quantity  of  water  in  her.'  This  is  a  mistake; 
for  neither  be,  nor  any  of  the  other  doctocs, « 
surgeons,  that  were  nresent  at  her  disssrtis^, 
inferred  she  was  murdered,  becanse  she  bad  ao 
great  ouantity  of  water  in  her ;  but  becanse 
she  baa  none  at  all  in  her. 

Ut.  Morley  saitli,  *  That  these  which  seem 

*  to  be  the  questions  of  the  greatest  momcaly 

*  are,  Whether  there  was  a  necessity  for  this 

*  body'  (if  drowned)  *  to  have  a  great  quanti^ 

*  of  ivater  in  it?  And  whether  bodies  throws 
'  dead  into  the  water  float?'  To  the  first  1  an- 
swer positively,  *  That  there  is  no  absolute 


*  cessily  that  she  should  have  a  g*^  quantity 
'  of  %vatcr  in  her.'    With  submission,  doctor. 


pmy  tell  which  of  your  oppoeites  said  there  „ 
an  absolute  necessity  for  Mrs.  Stout  to  have  is 
great  quantity  of  water  in  her ;  they  said,  ihej 
could  not  conceive  that  she  was  drowned,  tha^ 
had  not  one  drop  of  water  in  her.  If  yon  would 
have  conti-adicted  tbem,  you  should  have  de- 
monstrated to  the  jury,  either  by  reason  or  ex- 
periments, how  a  person  miffbt  be  drowned 
without  any  water  in  them :  if  you  could  have 
done  this,  yooliad  answered  the  quesliovi  of 
greatest  moment. 

This  doctor's  difference  between  persons 
drowned  by  aocadent  or  design,  I  wouJd  flatter 
myself,'  was  xatker  a  kfMu  Ungu^^  than  hif 
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raKljiMlffiMilt;  Ibrjtis  certaio,  with  whatso- 
ever de^fii  ft  man  nmy  go  into  th«  water,  be- 
fore be  ie  half  dead  he  is  depmred  of  his  senses, 
and  how  he  sofcms  himself  then,  you  may 
judffe.  To  the  second  ooestion,  he  satth,  *  I 
« tbmk,  if  bodies  new  killed  float,  it  is  by  ac- 
*eideat:'  it  is  as  acddcnul  for  bodies  new 
killed,  when, thrown  into  water,  to  sink,  as  it 
is  for  persons  just  drowned  to  swim. 
Dr.  Woobston  being  asked  his  opinion,   *  If 

*  a  person  be  drowned^  whether  it  can  be  dis- 

*  covered  |ix  weeks  after?'   His  answer  was, 

*  I  think  it  impossible  to  be  known :'  I  am  apt 
to  be  of  bis  opinion,  thst  it  is  impossible  pre- 
ctsehr  to  determine  what,  and  bow  many  inju- 
ries her  viicera  bad  received,  or  what  aocidenta 
had  happened  unto  them  fbrty-siz  davs  after 
any  person  is  drowned;  for  naturally  they 
would  have  been  putrilied  in  half  that  time ; 
and  when  the  bowels  are  reduced  into  a  putre- 
laginons  mucilage,  who  can  g^ve  a  rational 
judgment  concerning  their  former  fiffure,  posi- 
tion, or  bow  they  had  been  affected  P  This  is 
what  naturally  happens  to  a  drowned  person, 
but  there  was  nothing  of  this  in  Mrs.  Stout ; 
whwh  is  no  small  argument  witii  me,  that  she 
was  not  drowned.  I  shall  take  little  notice 
bow  he  eontradicta  his  brothers,  by  his  affirm- 
bg,  *  That  in  drowned  persons  Uie  water  lies 

*  Mily  in  the  stomach  and  guts/  As  to  his  ex- 
perience, I  doubt  he  is  not  candid  ;  for  I  be- 
lieve 1  have  heard  the  same  story,  which  wss 
thus :  two  men  quarrelling  in  a  wherry,  one  of 
them  took  up  the  stretcher^  and  knocked  the 
other' down;  in  bis  falling,  he  accidentally 
cao^  hold  of  his  adversary,  and  tbey  both 
fell  mto  tlie  water  together ;  he  that  was  Knock- 
ed down  was  not  swelled,  but  the  other  was 
exceedingly. 

Mr.  Gowper  afiirms,  '  That  it  is  not  reaaon- 

*  able'  (in  Mrs.  Stout,  though  drowned)  *  to 
«  expect  any  thing  but  froth.'  What,  will  all 
the  water  turn  to  froth,  that  a  dying  person  re- 
ceives before  be  is  drowned  ?  It  is  a  paradox 
to  me:  how  contrary  this  suigson's  sentiments 
areto.theunirersal  experience  of  the  teamed 
and  unlearned  part  of  mankind,  let  the  un- 
biassed judge.  If  he  bad  consulted  Ambrose- 
Parey,  and  bad  tbouffht  him  a  reasonable  man, 
doubUess  he  would  have  been  of  another  opi- 
nion ;  who  saith,  *  The  belly  of  him  that  was 
■  thrown  in  alive,  will  be  swollen  or  puffed  up  by 

*  reason  of  the  water  that  is  contained  therein.' 

The  whole  stress  of  this  gentlemaii's  argu- 
ments seems  to  depend  on  a  supposed  difference 
that  there  is  between  persons  that  drown  them- 
selvee,  and  those  that  are  casiudly  soflTocated 
by  water ;  whereas  I  am  apt  to  think  thera  is 
little  more  difference,  than  between  him  who 
pots  the  halter  about  his  own  neck,  and  one 
that  the  hangman  foroeth  it  on ;  there  is  a  pa- 
rity of  causes,  why  the  eflects  in  the  same  spe- 
cies should  extremely  differ,  is  more  than  my 
weak  inteVeet  csn  comprehend :  in  both  I  con- 
ceive, that  in  less  than  a  minute,  their  ratk>nal 
faculty  is  so  egregiously  (fislorted,  thatnolUng 
is4o«»r^al4riy»  or  1^  its  dictates. 


The  verity  of  bis  prifate  experiments,  I 
doubt,  because  when  be  made  a  public  one,  it 
infinitely  contradicted  bis  clandortme  oncf. 
,There  is  a  vast  diffcrence  in  drowning  a  ciea* 
tnre  in  a  tub,  and  in  a  river  ;  in  sinking  bim 
with  a  weight  tied  to  bim,  and  permitting  hini 
to  nnk  by  his  own  gravity.  I  am  not  of  opi* 
nion,  that  it  is  ridiculous  to  expect  water  in  the 
cavity  of  the  thorax,  though  tbe  lunga  had  not 
suffered  an  impoatbumation,  or  tbe  like,  for 
reasons  formerly  ^tssiu^ned.. 

Dr.  Crell  saith,  He  shall  only  insist  apoB 
what  Ambrose  Parey  relates  in  bia  chapter  of 
renunciations— He  tells  us,  *  That  the  certain 
'  sign  of  a  man's  being  drowned,  is  an  appear- 

*  ance  of  froth  about  Ids  aostrite  and  mouth  ; 

*  which  coobl  not  be,  as  he  declares,  if  tbe 

*  person  bad  been  strangled,  or  otherwise  killed 
'  oefore.'  For  the  confirmation,  or  confnta- 
tKMi,  of  these  pontive  assertions  of  this  leameil 
doctor,  I  shall  give  you  the  verbal  expressions 
of  Ambrose  P^rey:  <  Whosoever,'  saith  he, 
'  is  found  dead  in  the  waters,  you  shall  know 

whether  they  were  thrown  into  the  water 
alive  or  dead  ;  for  all  the  belly  of  him  that 
was  thrown  in  alive  will  be  swdled  and  puffed 
up,  by  reason  of  the  water  that  is  contained 
therein  ;  certain  ckmmy  excrements  come 
out  of  his  mouth  and  nostrils.'    In  the  fote- 

Sing  paramph  be  ffives  you  the  signs,  whe- 
sr  one  is  nanged  dead  or  alive;  bis  fbrmal 
expresnoos  aro,  *  If  he  was  hanged  alive,  there 

*  will  be  a  foam  about  his  mouth,  and  a  fbamy 

*  and  filthy  matter  banging  out  of  his  nostrils.* 

Observe  this  author,  whereon  he  only  insisls, 
saith.  There  is  a  fbam  snd  filthy  matter  about 
the  mouth  and  nostrils  of  them  that  are  hanged 
alive.  Now  whether  froth  at  tbe  month  and 
nostrils,  is  a  certain  sign  of  a  man^  being 
drowned,  or  whether  it  is  not  inddent  to  pe^ 
sons  that  die  of  other  diseases,  any  physician  can 
easily  determine  P  If  you  will  be  pleased  to  read 
Fauius  ZachflDUs's  Quarationes  Medico-Legales, 
on  the  same  subject,  yon  may  find  that  he 
agrees  with  Ambrose  Parey,  That  an  appear- 
ance  of  foam  about  the  nostrils  and  mouth,  b 
no  certain  sign  of  drowning.  By  such  positivo 
assertions  of  the  learned,  how  easily  may  tbe 
ignorant  be  impoacd  on  ?  By  thiayou  may  evi* 
dently  see  tbe  difference  between  a  witness  oa 
his  parole,  as  this  ffentleman  was,  and  one 
upon  his  oath,  as  the  kmg's  were. 

Mr.  Herriot  being  asked  by  Mr.  Cowper, 
what  observations  be  bad  made  conoening  tbia 
matter  P  answered,  *  When  I  waa  a  suigeon  in 

*  the  fleet,  I  made  it  alwsys  my  observation, 

*  when  we  threw  men  over-board,  that  were 

*  killed,  some  of  them  swam,  and  some  sunk.*' 
Then  beinjif  interrogated  by  tbe  judee,  •  When 
'  a  body  is  thrown  over-board,  dott  it  sink  or 

*  swim  r'  his  answer  was,  *  f  always  ohseifed 
« that  it  did  sink.'  What  incoherence  is  here! 
Fifst,  *  I  made  it  always  my  observatioD,  when 
'  we  threw  men  ovei^board  that  were  killed,  somO 
<  of  them  swam,  and  some  sunk  :*  and  almost, 
in  the  same  brMh, saith,  *  1  dways  observed 

*  that  W  (a4aad  body  throwa  oveiwboard)  <  did 
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*  siok.'  I  MB  apllo be •r Mr.  Hcniat's al^lld, 
«$  to  JMS  irst  Maerlioa,  Tlmt  Meo  killed  ia  a 
fi^rfa/t  bong  thitMrnever-lMtrd,  uome  of*  them 
sunk,  others  even ;  Ikeee  wrhosebivast  and  betlj^ 
ar^  DO  ways  ii\|ured  ioat,  but  tb<ise  wbesebreast 
aud  beUjr  are  perfermtod,  so  tkat »  ater  geU  into 
their  cavities  throu^^h  (be  wotuid,  1  doubt  sot 
but  they  will  siiik.- 

Mr.  BartJett  lelts  yov  ^  He  nef er  saw  any 
body  float,  though  he  had  beeu  io  several  en- 
'gagemeots.*  It  is  visry  probable,  he  kept  him- 
sell  all  that  tine  in  the  cock- pit,  aod  it  may  he 
long  after  dresung  the  ivouuded  jpenomi.  The 
fittest  persens  iti  this  case  u>  give  their  ebeer- 
tatiom  are  ofioers  and  seamen,  who  are  al- 
'  wavs  upon  deck,  and  often  obliged  to  look  out ; 
and  not  surgeons,  who  are  all  the  time  of  en- 
gaffements  secured  in  the  hold  of  the  ship. 
Mr.  Camttn  saith,  '  There  never  were  mere 

<  and  greater  si^  of  the  stsgnation  of  bknid  en 

*  the  body  of  this  child,  than  on  the  body  of  Mrs. 

*  Stout.'    But  on  what  parts  these  *  more  and 

*  greater  «gns'  were,  whether  on  the  bresst, 
belly,  ^e.  not  one  word.  The  mother  of  tine 
chilli  asserts,  there  was  not  the  least  sign  of 
any  stagnation  of  bkiod  on  any  part  <3'  her 
child :  She  baring  lately  had  the  smalUpex, 

..her  fsce  where  the  saMlf>po]r  had  fluxed,  was 
.somewhat  discokHired ;  nut  it  was  no  more 
discolpoied,  after  her  drowning,  than  it  used  to 
be  (wnea  she  was  oold)  before  her  death ;  the 
soil  of  the  water  doth  gescfally  alter  the  ftuses 
of  people :  so  Mrs.  Stout  was  not  Jcnown  by 
her  neighbours,  till  that  was  wiped  off.  Tlie 
sebdesoents  of  blood  oa  Mrs.  Siout  were  dis- 
peffiedly  on  her  ear,  both  sides  of  her  .neck, 
brsaHt.  arm ;  but  on  what  part  of  the  child's 
.body  these '  more  aod  greater  signs  of  stag- 

<  nation'  were,  he  doth  not  specily ;  because 
.had  he  assigned  any  partieiuar  place,  there 
were  JieveraTpresent  that  would  have  contra- 
dicted him.  General-terms  are  the  fittest  covers 
Har  falshood. 

If  this  gantlewoBMn  was  not  d  rowned,  as  the 
doctors  and  sorgeons  for  tlie  prisoners  seem  to 
insinuate,  •  the  query  then  will  be,  how 
she  came  to  her  end  ?  With  submission  to 
better  judgments,  I  shall  here  oflTer  my  private 
■entimeots  conoeming  it.  1  am  indnoed  to  be- 
iieve,  she  was  knocked  down  with  a  blow  en 
.her  leii  ear,  from  the  huge  settlement  of  Jdood 
there,  which,  as  IVIn.  Kimpson  swears,  was  aa 
much  aa  her  hand  conld  cover,  and  more :  After 
she  wafrfeiled  to  the  ground  by  the  Mow,  it  is 
Urobahle,  with  the  gripe  of  m  strong  hand,  she 
was  throttled:  From  the  stagnation  of  bhiod  on 
Loth  sides  of  her  neck,  under  her  ears,  wUch 
Mr.  John  Dimsdale,  jun.  swears  there  was, 
and  from  the  settlement  of  blood  on  her  breast, 
I  am-incliaed  to  believe,  that  the  person  that 
throttled  her,  tp  enpport  hie  hand '  that  he 
might  gripe  the  atroiiger,  rested  hai«arm  on 
her. breast,  which  occaaboed  the  sCagnttion 
there. 

The  circainstaaces  that  indnce  me  la  think 
ahe.was  not  accessary  to  her  own  death,  are 
(h^  foUowipg :  Her  hwg  Ihmid  withoul  her 


g»wtt  (which  prabaMy  w^  tftrn  hi  the  acnflie) 
and  nightrail :  her  gown  cnuld  net  be  foond, 
though  the  river  was  dilM|«otly  raked  several 
tiflses,  niitil  about  a  week  herare  the  trhil,  it 
was  fbund  hanging  on  a  atake,  which  the 
miller  had  cleansed  from  the  trash  <hat  hung 
en  it  about  half  an  hour  before,  and  he  wiH  de- 
pose that  it  was  not  there  then :  It  wss  torn  Io 
ragp,  without  one  of  its  sleeves,  some  parts  of  it 
were  as  retten  as  dirt,  other  firm ;  yon  mt^ht  tear 
it  (which  was  made  of  a  eort  of  Nvirwidi  staff) 
and  tbe  lining  (which  was  a  silk  damask)  with 
your  fingers,  as  I  did :   Ooeiy,  Whether  stuff 
or  silk  will  naturally  rot  so  soon  under  water  ? 
Here  is  no  news  of  her  m«^trail  yet.   9.'  From 
her  floating ;   whereof  1  make  no  doubt,  he- 
cause  it  is  sworn  by  several  witnesses.    3.  Be- 
cause her  belly  was  not  swollen.     4.  Because 
no  water  came  out  of  her  when  lifted  out  of 
tlie  rirer,  nor  purged  out  of  her  afterwards. 
5.  Because  her  inward  parts  were  not  putre- 
fied, though  her  outward,  that  had  bttu  in- 
jured, were  ?  Which  I  suppose  was  impossiMe 
they  shouM  have  continue<l  so  46  days  after 
her  death,  had  there  been  atty  water  m  them, 
fi.  Frriro  the  several  distinct  settKogs  of  hkiod, 
which  is  unusual  in  drowned  pereons :  If  it  had 
been  occnsioned  (as  some  may  think)  ftom  a 
blow,  which  she  reoetyed  when  the  threw  her- 
self in,  I  am  imbiect  Io  believe,  that  tbe  cold- 
ness of  the  water,  in  the  month  of  March, 
would  have  hindered  its  settlement  in  the  cn- 
taneous  parts  of  the  body,  as  it  is  generally 
observed  to  do ;   for  what  is  more  common 
than  to  dip  a  lioen  rag,  or  a  piece  of  brown 
paper,  in  cokl  water,  and  apply  to  a  bruised 
part,  to  hinder  the  blood  from  settling  tliere  ?  7. 
From  the  oontinnal  dtstnrbanoe  that  Mrs.  (itir- 
rey  «  as  under,  both  in  mind  and  bod^  :  Never- 
theless, she  would  not  discover  it  till  she  was 
almost  frightetl  out  of  her  senses,  by  the  voice, 
as  she  thought,  of  Mrs.  Stout,  which  ottered 
tliese  words,  *  Divulge,  conceal  nothing.'    8. 
From  what  is  sworn  by  the  Gnrrets  agajosl 
their  lodgers  at  the  trial,  via.  *  Mr.  BlarsDn  waft 

*  hot,  and  put  by  his  wig ;  I  see  his  heaif  wai 
'  wet— — they  came  in  aboot  1 1  and  19  o^cloclt 
* she  toraed  me  off,  but  a  ftiend  of  mine 

<  will  be  even  with  her  by  this  time Her 

'  business  was  done— —He  wonld  pass  liis 

*  word,  Mrs.  Sarah  Stout's  Courtiog-days  were 

<  over^— ^The  use  money  is  paid  to-night - 

*  You  have  forty  or  fifty  pounder  Ibr  yoor  ahurft 
'  •-— >Asked  him,  Whether  the  busiueas  was 
^  done  f And  he  answered,  he  believed  tt 

*  was  ;    hot  if  it  Was  not^  dotie,  it  would  b^ 

*  done  to-night*— -Pulled  a  handful  of  money 

*  out  of  his  pocket,  and  swore,  be  would  raend 

*  it  all  for  joy  4he  business  was  done.'  9.  Prom 
tbe  sentiments  of  the  grand  jury,  wlio,  after 
a  niee  examination,  were  of  an  opinion,  fbnl 
she  wan  murdered ;  -as  were  several  of  tbo 
petty  jufy,  btitby  whom  they  did  not  know. 

As  to  tbe  letters  produced  in  court,  my 
thoughts  are,  they  are  not  of  a  legitinMte,!!!!! 
qf  1^  apnrious  production.  1 .  Beoanfte  the  stile 
doth  no  way  suit  bm  phwnel^i    S.  Itoentis* 
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^er  mother  dolli  affirm,  Ibo  letter  sbewo  het  |  9ffita»  Iha*  tlM  did  iiotsiijherhciid  clblhs 
: •  ^ — r II u- — ^  4C wouWisenr e  bcr  tintt,  or  may  Mng  like  il,'«Kl 

Ihal  they  este«mcd  bW  discoarae  with  her  pinr 
banter;  that  she  was  in  her  night  dress,  and 
presently  went  home  and  put  on  clean  linen :  I 
am  apt  to  think  there  are  many,  relations  and 
iriencte,  bigotted  te^a  party,  that  will  not  boele 
to  tell  a  lye,  to  save  a  frlen:!,  or  near  reladon 
from  i 


in  court  was  of  a  smaller  chiurader  than  erev 
sbeobeerved  bet;  daughter  lo write;  neither 
doth  her  brother  tbiok  them  to  be  genuine, 
3.  Because  tbere  was  no  mention  made  of 
these  letters,  till  the  common  report  of  her 
being  %Titb  child  (which  had  been  industriously 
fpread  abroad  by  several,  but  by  none  more 
zealously  than  by  a  nominal  Quaker,  her 
quondam  admirer)  was  proved  to  be  utterly 
ndse,  bv  the  oath  of  several  doctors  and  Bur- 
geons tnat  had  opened  her  body.  4.  Because 
Mr.  Marson  and  Mr.  Archer,  on  ihe  trial, 
8 ware  (and  several  of  the  coroner's  inqnest  were 
ready  to  swear)  that  Mr.  Cowper,  bei'ore  the 
coroner's  inquest,  being  on  his  oath,  deposed, 
'  That  Mrs.  Stent  was  a  modest  person  ;  thai 

*  he  did  not  know  of  anv  thing  that  was  the 

*  cause  of  it'  (viz.  her  death) ;  *  Thai  he  did 
'  not  know  any  person^  she  was  in  lore  with, 

*  but  of  one  whose  name  was  Marshall;  and 

<  Mr.  Marshall  told  him,  that  he  was  always 
'  repulsed  by  her.'  Whether  this  oath  is  not 
diametrically  opposite  to  his  pleadings  on  the 
trial,  you  may  determine.  5.  Because  they 
did  not  insist  on  these  letters,  when  Mr.  Jones 
said,  '  Indeed  they  hare  produ^  some  letters 

*  without  a  name ;  but  if  they  insist  upon  any 

*  thing  against  her  reputation,  we  must  call 

<  our  witnesses.'  If  Ihe  witnesses  then  present 
in  court  (who  were  some  of  the  mo^t  reputal^e 
in  that  tqwn)  bad  been  called,  lo  s^k  to  her 
reputation,  a  great  deal  of  that  dirt,  that  ia 
now  cast  upon  her,  would  hare  been  wiped 
off;  I  cannot  but  take  notice  here  how  seem- 
ingly unwilling  he  waste  expose  the  weakness 
of  this  gentlewoman,  or  to  meddle  with  her 
letters,  had  he  uot  those  innopent  gentlemen  to 
defend  ;  when  before  her  death  1m  had  shewn 
Ihem  to  Mr.  Marshall,  a  repulsed  lover,  and 
his  brother,  and  after  the  trial,  the  printers, 
who  at  the  trial  did  not  take  them  in  short 
hand,  w^e  fovoured  with  them,  to  be  expoeed 
lo  the  whole  world. 

What  concerns  her  melancholy,  I  am  induced 
to  believe^  that  she  was  no  more  than  is  incident 
to  all  people  that  are  sickly,  or  much  troubled 
with  the  h<!ad  ach ;  from  what  her  maid 
swearf,  *  That  she  was  ill  sometimes,  and  I 

*  imputed  it' (m^ancholy )  *  to  her  illness ;  and 

*  I  know  no  othfr  cause.'  And  Mrs.  Walker 
doth  assert.  That  Mr.  Cowper  told  the  coro- 
ner's, inquest.  That  he  did  not  observe  her  any 
ways  melancholy  ;  that  he  shoold  not  have 
taken  notice  of  it,  had  not  such  an  aocident 
hnppeoed;  onljfnow  he  remembers,  that  she 
was  not  so  free  in  discourse  at  dinner  as  some- 
times she  used  to  be ;  and  that  the  disconrse 
then  was  chiefly  between  him  and  her  mother. 
Her  mother  and  brother  do  affirm  they  never 
observed  lier  melancboly,  and  all  her  intimate 
eempaniooe  do  assert  Ihe  same  <  It  is  much 
that  none  but  this  gentleman's  sister,  and  two 
or  three  others,  demoted  to  a  party,  diouldob* 
serve  wt  such  thing. 

Mr.  ^min,  his  wife,  and  s^eral  otbea  that 
were  in  her.  company,  with  Mr.  Taylor,  do 


.  The  afternoon  before  her  death,  she  wasob* 
served  to  stand  to  see  the  judges  make  their 
entranoe,  with  her  friends,  as  brisk  and  airy  a^ 
any  there:  About  four  hours  before  her  death, 
aal  am  told,  she  vras  in  company  vritb  ^koigbc 
of  that  county,'  and  several  othen,  who  o^ 
served  her  to  be  as  marry  and  pleasant  as  any 
amongslthem:  At  nine  at  night,  she  eamestty 
importuned  a  young  ffentlewoman  of  that  town, 
to  tarry  and  lie  wi£  hex*  thai  night,  as  she  bad- 
Ibrmerly  done  several  limes ;  which  she  re- 
fused then,  lor  some  parlicnlar  reasons.  When 
Mrs.  Stont  perceived  she  would  not  tarry  all 
night,  she  mrited  her  to  dinner  next  day, 
and  told  her  what  she  had  provided,  and  that 
ahe  should  be  glad  of  her  cooipany  ;  not  in- 
tending to  go  out  of  doors  the  next  day. 

I  am  ant  to  think,  that  if  she  had  been  such 
a. furious  lover,  as  is  pretended,  or  had  any  in- 
tentiqn  that  night  to  destroy  hemeli;  that  sfao 
would  not  have  fallen  out  with  any  body  aboot 
the-payment  of  money  ;  much  less  have  re- 
fused to  sign  a  receipt  for  ux  pounds,  which 
her  d .  ■  ■  st  had  prepared  whenj  he  paid* 
her  the  interest  money ;  what  was'  the  true 
cause  why  she  refused  to  aign  this  receipt,  is  a 
riddle  to  most. 

If  she  had  so  great  a  kindness  for  some  years 
for  this  Joseph,  as  is  insinuated,  certainly  his 
wife  would  nave  observed  something  of  it; 
and  then  she  would  not  be  importuning  her 
every  month,  by  her  letters,  to  come  to  London, 
that  she  might  enjoy  her  sweet  comfpaUy  : 
neither  would  she,  in  alt  probability,  (if  i4)e  had 
been  so  desperately  in  love  with  him)  nare  lived 
here  several  months  together,  without  his  com- 
pany, even  when  importuned  by  his  wife; 
bnt  would,  as  we  may  reasonably  oonjecttnv, 
have  resided  in  your  city>  where  she  might  the 
oftener,  and  more  privately  have  enjoyed  his 
company :  and,  as  for  her  going  .out  at  the 
vrindow,  it  is  morally  impossible,  the  ban  betug 
so  dose  together,  thai  a  child  of  a  year  oM 
oannot  gel  out  between  them ;  neither  was 
there  any  occasion  for  it,  the  keys  being; 
always  \A  in  Ihe  doors. 

Because  there  is  no  mention  made  oh  the 
trial,  of  the  mnsing  of  any  of  her  money ; 
several  are  apt  to  report  that  her  rdations  want 
none  of  it,  which  is  a  grand  mistake ;  for  they 
want,  as  they  compute  it,  at  least  a  thousand 
pounds  of  her  original  fortune,  besider  the  iih.- 
proTemento  she  had  made  thereon,  which  were 
conaideraUe ;  they  made  little  mention  of  it 
there  (that  was  taken  notice  of),  beeanse  their 
evidence^that  could  speak  materiallj/^ta.  that 
point,  were  QuaKers,  vHiose  affirmation  wilt 
net  b&tdten  in  criminal  oases. 
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l%e  lail  jnaisei,  here  was  %  men  haogei! ; 
•Aer  be  wee  deed,  wee  cot  down,,  end  Imiied 
Wilhoot  e  coffin,  the  prate  filled  op,  and 
the  earth  well  trod  down ;  in  the  evening  he 
was  digged  up  affain,  being  pressed  almost  flat 
hy  the  weight  ot  the  earth,  was  privately  cast 
into  the  river,  and  when  it  was  observed  that 
the  corpse  would  sink,  it  vras  exposed  to  puUic 
view,  and  an  advertisement  of  it  was  printed  in 
the  Postman,  the  S5th  of  July  last,  with  a 
great  shew  of  exultation,    by  their  saying, 

*  Many  hundreds  having  seen  this  expenment 
*with  their  own  eves,  the  opinions  of  the 

*  surgeons  produced  on  the  part  of  the  king  is 

*  t^emy  destroyed  and  expmled,  and  all  per- 

*  eons  convinced  of  the  contrary :'  What  influ- 
ence this  experiment  may  have  on  you,  I  know 
not;  hut  when  aU  the  cuxnmstances  attending 
it  are  duly  conaidered,  I  am  of  opinion  it  will 
make  more  against  them,  than  their  opposites : 
If  they  bad  been  certain  of  suooess,  what  need 
of  so  much  art?  Whv  did  they  not  insert  In 
their  advertisement,  now  the  body  had  been 
manaoed  before  it  was  thrown  into  tlie  water, 
how  tney  opened  it  afterwards,  and  how  they 
made  a  strict  scnitinv  after  water,  yet  could 
not  find  a  drop  in  it?  Not  one  word  of  this. 
Methinks  this  partial  relation  is  calculated  on 
purpose  to.  roagoi^  their  own  evidences,  and 
put  a  slur  on  ti^  king's. 

1  doubt  not  but  the  iogenioiis  conlriven  of 
this  experiment  did  not  only  expect  it  would 
sink,  hut  that  it  would  have  some  water  in  it 
also,  i  am  apt  to  think  it  reasonable,  to  ex- 
pect that  the  weight  of  the  earth  would  have 
drif  en  out  the  wind  contained  in  the  cavity  of 
the  breast  through  the  wind-pipe,  which  is  im- 
possible to  be  cKwe  without  luling  up  of  the 
epiglottis,  which  continually  ckiees  the  mouth 
of  the  aspera  arteria ;  but  m  expiration,  this 
being  once  forcibly  renwved  out  of  its  natural 
aitnation,  it  was  very  likdv  that  it  would  not 
eever  it  again  so  nicely,  but  that  some  small 
quantity  m  water  might  insinnate  itself  throusrh 
toe  small  passages,  which  the  violent  forcing 
out  of  the  air  had  made :  If.  this  hail  succeeded, 
what  a  triumph  there  wouki  ha?e  been,  yon 
may  easily  determine. 

Bome  wed»  since  a  snnreon,  that  bad  been 
aa  evidence  at  the  trial  at  Hertford,  going  into 
a  bookseUer*s  shop,  meeting  soase  acquainUnce 
tliere,  be  fell  into  discourse  about  Mrs.  Stout, 
and  asserted  there,  what  he  had  affirmed  at  the 
trial,  viz.  *  That  two  or  three  ounces  of  water 

*  will  drown  a  dog' :  Oneof  the  company  told 
him,  *  He  oouM  not  conceive  that  eo  smsU  a 
<  quantity  would  do  the  business :'  He  replied, 
'  Ar,  I  will  lay  a  guinea,  that  I  will  drown  a 
'  dog  in  the  river  of  Thames,  and  hcahall  not 

*  have  above  three  ounces  of  water  in.  bim.' 
The  proffer  was  no  sooner  made  than  accepted, 
time  appointed,  dog  brought,  and  with  a  weight 
tied  to  bis  hinder  feet,  flui^  into  the  river :  some 
time  after,  he  was  taken  out,  and  dissected; 
where  instead  of  three  ounces,  there  was 
about  thirty-three;  whereby  he  not* only  kiat 
Ui  wager,  but,  in  a  great  measure  his  repata* 


tion,  as  to  what  he  bad  so  eonfidenfly  asserted 
to  the  contrary  on  ttie  trial. 

Having,  in  soflM  measufe,  answered  year 
commands,  tlioagh  by  it,  I  iMve,  1  am  afraid, 
a  little  too  much  tMspassed  on  yopr  patience,  I 
shall  take  little  notice  now,  what  omisiions  and 
alterations  there  are  in  the  printed  trial ;  how 
Mr.  Stephens  was  taken  with  a  strange  sort  of  m 
fit,  (just  after  the  petty  jury  went  out)  which  dis- 
turbed the  whole  court:  or  how  a  wine  cooper  in 
Southwark  (who  came  down  as  an  evidence  for 
the  prisoners)  fell  into  a  sort  of  distraction  ; 
and  all  tlie  time  of  the  trial  was  mightily  dis- 
composed in  his  mind,  so  that  be  was  fain  to 
be  tied  in  bed,  yet  would  often  ask  how  the 
trial  went,  and  whether  they  were  like  to  be 
cleared ;  and  would  often  tell  the  people  about 
him,  that  he  had  done  a  very  bad  thing,  hut 
woohi  not  confess  what,  though  often  urged  to 
it :  but  shall  conclude,  desiring  that  the  anibors 
of  this  horrid  murder  may  be  detected  and 
brought  to  condign  punishment ;  but  that 
the  innocent  may  be  cleared  from  aU  aspersions 
thrown  nndeservedly  on  them,  which  I  doubt 
not,  but  that  the  Great  Jehovah,  in  his  own 
time,  will  bring  to  pass ;  and  that  it  nuy  be  so, 
shall  be  the  diuly  prayers  of.  Sir,  your  numble 
servant.  P.  D. 

Hertford,  Sept  5, 1699. 

PosTscaiPT. 

I  doul>t  not  but  yon  have  heard,  that  the  gen- 
tlemen that  opened  Mrs.  Sarah  Slout's  body, 
did  depose,  that  she  was  a  virgin ;  for  your  in- 
formation, 1  will  ijive  you  a  true  copy  of  their 
certificate,  which  is  as  followetb: 

Hertford,  April  SS/A,  1699. 
'  We  whose  names  are  here  under  written; 
having  examined  the  body  of  Mrs.  Sanh 
Sioiit,  deceased,  do  find  tlie  uterus  perfoetly 
free  and  empty,  and  of  the  natural  figure  and 
magnitude,  aa  tnnally  in  virgins.  We  found 
no  water  in  the  stomach,  intestines,  abdomen, 
longsy  or  cavity  of  the  thorax. 

John  Dimsoali,  sen. 

ROBBRT  DiMSDALB. 

John  Dimsdalb,  job. 
William  Coatswobth. 
Samobl  Cahun. 
1)aniel  Philups. 


After  this  certificate  was  detivered  to  die  re- 
lations, they  desired  the  gendemen  that  bad 
aigned  it,  to  give  their  opinions,  whether  they 
timught  she  was  drowned  or  no?  AU  of  them 
were  unanimous  that  she  was  not  drowned, 
except  Mr.  Camhn,  who  was  unwiU'ing  to  giv« 
bis  opinidn,  either  pro  or  am;  but  when  asked^ 
would  only  aay,  '  There  were  very  odd  cir« 
cumstancea :'  Y  et,  at  last,  when  be  wm  asked^ 
whether  he  did  conceive  any  person  could  bB 
drowned,  that  had  no  water  in  their  stomach, 
intestines,  abdomen,  lungs,  orravity  of  Uib 
thorax?  He  replied.  No;  which  the  otbem 
thought  firtaatty  to  indddt  at  much  as  thej 
bad  said. 
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A  REPLY  TO  TB>  HERTFORD  LETTER: 

Whe^im  tbb  Case  of  Mrs.  Shrocrr's  Death 
id  more  particularly  comeiderrd ;  and 
Mr.  Cowpbr  ▼indicated  from  the  «lan- 

OEROW    AcCVSATIOM  OF  BEING  ACCS88ABT 
TO  THE  fAME. 

Sir; 

I  received  your  letter  from  my  bookBeller,  od 
the  20th  of  September  last:  And  though  I  am 
far  from  thinking  vour  sentiments  upon  this 
matter  wero  either  desired  or  commanded ;  yet 
am  I  well  enough  pleased  with  yonr  apology, 
ifrherein  you  tell  us,  you  are  very  sensible  of 
your  own  weakness,  and  how  unfit  you  are  to 
enter  into  a  controTersy,  &c. 

'  This,  I  must  confess,  may  be  of  some  use  to 
the'ignorant,  b^  forestalling  their  expectation 
of  any  wonderlol  discovery ;  but  for  the  learn- 
ed, the  compliment  might  have  been  spared, 
since  the  performance  does  so  evidently  dis- 
cover what  you  acknowledge. 

The  Introduction  does  indeed  promise  us 
great  matters,  viz.  *  i  shall  give  you  my 
■  thoughts  concerning  the  natural  cause  of 

*  drowning;  floating  of  dead  bodies  aAerwards; 

*  tlie  various  sentiments  of  the  doctors;  the 

*  manner  of  her  death ;  the  letters  produced  in 

*  court;  her  mekncholiness ;  why  no  mention 
'  wa»  made  of  the  money ;  and  histly,  concem- 

.  *  ing  two  public  experiments,'  &c. 

But  prav,.Str,  if  we  find  your  thoughts  arise 
froBi  the  i»ullitioD  of  a  heated  lamnr,  and  that 
your  too  eager  zeal  for  your  friend  has  carried 
yon  oftentimes  to  'over  hasty  conclusions ;  if, 
instead  of  a  well-grounded  and  rational  solution 
of  these  phcenomena,  we  are  only  entertained 
with  incoherent  expressions,  fiiue  grammar, 
tautolo^,  groundless  surmiaesy  ana  want  of 
proof;  ID  a  word,  if  these  pre^ant  thou|[hts  of 
yours  are  found  to  be  mere  trifles,  had  it  not 
beeh  better  yourself  alone  had  been  still  master 
of  then  f  Or,  if  there  was  a  necessity  for 
their  breaking  out,  had  you  not  better  have 
communicated  them  only  to  vour  friend  in 
London,  than  to  have  exposed  yourself  thus 
ridiculoosly  to  the  learned  worUr 

That  I  may  make  good  what  I  have  alledg- 
cd,  I  shall  DOW  proceed  to  your  letter.  *  It  is 
'  a  cooMnon  observation  of  most  people,  not  used 

*  to  dive,'  &c. 

Give  me  leave.  Sir,  here,  only  to  question 
the  truth  of  your  proposition,  whether  or  no,  the 
greater  number  of  those  who  are  not  divers, 
Save  made  any  observations  upon  drowning,  or 
from  their  own  experience  can  satisfy'  os  of  the 
consternation  that  ensues  plunging  themselves 
into  the  water?  But  admit  the  confusion  (as 
without  doubt  it  is)  to  be  very  great ;  it  may 
.  not  hence  Iblbiv,  that  the  very  first  moment  of 
mibmersion  reason  must  be  lost :  or,  in  yonr 
own  words,  that  *  there  is  a '  tnbral  imposst- 

*  bility  to  regulate  their  action^  by  the  dictates 
'  of  reason.* 

As  to  the  layittg  hold  of  any  thing  in  their 

TOL,  XIU. 


way,  it  is  what  equally Ji^i^s  in  the  fall  from 
a  house,  and  seems  not  so  much  to  argue  » 
total  eclipse  of  the  rational  faculty,  as  a  want 
of  time  to  deliberate:  for  the  action  of  fidling 
being  instantaneous,  it  is  impossible  to  form  a 
settled  act  of  judgment. 

We  all  know  the  prospect  of  sodden  deatli^ 
by  what  way  Soever,  impresses  a  certam  horror, 
(which  f  must  yet  think  is  not  so  great  to  one 
who  wilfully  destroys  himself,  as  to  him  who 
either  by  accident  or  constraint  is  put  upon  it) 
but  that  it  leaves  us  immediately  destitute  of 
.choice,  or  a  power  to  refuse,  both  which  are 
acts  of  free  will,  and  import  reason,  I  cannot 
allow ;  as  conceiving,  if  it  were  so,  he  that  wil« 
folly  throws  himaelf  from  a  house,  and  he  that 
falls  accidentally,  would  both  .ec^uallv  lay  hold 
of  any  thing  that  might  save  their  fall. 

f  In  this  copifusioo'  (you  say^  '  it  is  no  ways 

*  surprising,  that  water,  wherein  they  are  iok- 

*  mersed,  should  insinuate  itself  into  some  va- 
^  cuides  no  ways  adapted  fbr  its  reception.'    - 

On  the  contrary,  I  must  alledge,  that  who- 
ther  in  or  out  ot  this  confusion,  it  is  not  only 
very  surprising,  but  absolutely  impossible,  that 
water  should  insinuate  (though  never,  so  cun-' 
Dinff)>  01*  enter  into  any  cavity,  which  is  at  the 
same  time  no  ways  fitted,  or  (if  you  had  rather) 
adapted  to  its  entrance. 

I  wilt  not  stand  to  comment  on  your  notion 
of  suction  ;  I  thought  such  kind  of^  notion  bad 
been  long  since  exploded:.  For  my  own  part, 
instead  Of  believing  that  the  lungs  do  suck. in 
the  air,  1  think,  it  more  rational  to.  conoeive, 
that  as  by  pulsion  they  are  emptied,  so  by  the 
weight  of  the  air,  from  the  prrasore  of  the  at* 
mosphere,  they  are  presently  filled  again^  Bo 
this,  however,  as  it  will,  1  cannot  grant  yoa 
that  every  man  under  water  swallows  down  tbo 
same  into  the  gullet  whilst  his  senses  continue: 
For  I  doubt  not  but  that  he  who  designedly 
drowns  himself,  may  choose  to  let  it  into  tM 
windpipe,  that  he  may  thereby  the  sooner  bs^ 
choaxed.  » 

The  swallowing  of  air  or  water  down.ths 
windpipe,  is  a  term  I  do  not  readily  aOprebciid  ; 
1  take  deglutition,  or  swalk>wing,  wnich  is  tbo 
sole  office  of  the  gullet,  and  respiration,  or 
breathing,  whicb  only  appertaina  to  the  wtnd- 
|ripe,'to  be  two  different  actions,  and  diverselgr 
effected.  Whoever  swallows  any  thin^,  either 
in  or  out  of  the  water,  must,  by  opening  the 
sphincter  of  thegula,  let  it  into  the  stomach: 
and  whilst  a  person  under  water  oontinoes 
sisrallowing,  there  may  be  no  great  danger  at- 
tending him  of  being  drowned ;  it  being  very 
probable  that  during  this  action  no  water  gels 
into  the  lungs ;  but  being  unable  to  hold  ootfbr 
want  of  breath,  he  must  necessarily  make  an 
attempt  to  respire ;  when  ceasing  to  swallow, 
the  epiglot  riaeth,  and  the  water  sponlaneouslir 
(if  you  will  allow  me  the  expression)  rashetn 
on  the  lungs :  so  that  when  a  persoo  ia  totally 
submeiaed,  provided  he  swallows  not  at  aH,  or 
cannot  swallow  longer,  it  i»not  only  not  impra* 
bable,  but  I  believe  certain,  that  in  his  attempt 
to  respite,  a  fn  greater  quantity  of  WRier  than 
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pmoaie,  are  full  belbra  tbcj  am  Mar  saflb* 
cated:  and  if  the  spbindier  gvUs  does  oppoae 
its  entrance  into  tlie  yentricle,  what  other  dud 
remains,  uuless  tliat  of  the  windpipe  T  Out  of 
which  too,  alter  auflocation,  it  is  not  impocsihln 
hoi  it  may  be  fcept»  by  the  oootigaity  of  the 
longue*6  basis  to  the  paUte. 
*  8o  loQg  as  liie  coniinueft*  (yon  tell  as,) 

*  there  is  a  oonvulsife  struggling  of  nature*  to 

*  expel  out  of  the  lungs  all  those  things  that  are 

*  noxious  to  them,  especially  water,'  &c 
Letroe  tell  voo,  Sir,  I  am  apt  to  ibbk  tliia 

especially  willbefoondaereiitmiiktake;  fori 
doubt  not  but  any  thing  ofa  more  unereB  Crz- 
tiire,  slipping  into  the  lungs,  wiil  excite  nudi 
stronger  convulsions  than  those  from  water ; 
But  indeed,  according  to  some  experiments 
lately  made,  I  could  not  peroeif  e  the  marks  of 
these  violent  convulsions  you  here  speak  of. 

I  took  a  dog,  and  by  a  weight  directly  sunk 
him  under  three  foot  of  water,  which  was  so 
idear  that  I  coukl  perceive  what  happened  to 
hi» ;  and,  to-be  plam  with  you,  I  observed  that 
for  almost  a  minute  he  threw  his  head  disor- 
derly about  before  be  gaped ;  upon  which  the 
water  getting  into  his  windiii|ie,  in  half  e  m^ 
Bule  nsore  he  fell  down  with  bis  neck  to  the  hot- 
lom,  void  of  seose  and  motion.  AAer  this,  i 
plueged  another  somewhat  less ;  when^  in  lik^ 
menner  as  the  former,  1  found  when  lie  hall 
toiaad  Us  neck  two  or  three  times  about,  Im 
was  to  appearance  dead  in  a  minttle's  tiow. 

Now  10  all  this  there  were  none  of  iheee  vie* 
lent  efforts,  to  throw  the  tvater  out  of  the  hings, 
disoemible  s  or  lUd  I  think  it  all  rational  In  ex* 
pent  the  sanw  forced  into  the  cavhies  si'  the 
thorax,  eKher  by' dilating  tlie  pores  of  the  thio 
loembnoe  that  mves|a  the  lungs,  as  quicksilver 
is  forced  by  the  pressure  of  a  hand  through 
a  piece  of  leather;  or  by  a  rupture  of  their  to- 
niele,  or  by  some  minute  vessels  net  yet  de- 
scribed by  anatomists:  and  the  reason  of  vaj 
thinking  so  is  this,  because  I  eould  pereeive 
little  more  to  effect  it,  but  the  apectfie  mvi^ 
of  the  water ;  which,  aoaording  to  tlie  kws  o/ 
the  libmion  ei* liquors,  1  take  to  be  inconsider- 
abla. 

I  know  of  no  physician  that  boasts  ef  a  ee 
plu$  ultra  in  anatomy ;  nor  should  I  expeet 
any  aoeh  pretension  irom  a  pbyvciaii,  so  soon 
saTrom  the  anatomist :  These  two,  you  koeWg 
are  not  always  toaeparable  oompaniona.  Bilt 
as  to  your  instunoe  about  the  empyema,  theo^ 
1  thinli  it  foolish  to  deny  facts,  when  1  am  un- 
able to  aooount  for  the  manner  how  they  ave 
brought  about ;  yet  I  see  nothing  to  hinder  ma 
from  believing,  that  very  often,  iivhere  the 
matter  you  speak  of  is  cast  forth  by  exeratioiia 
the  lungs  have  soflered  a  solution  in  tfadr  eon- 
tmoify .  In  two  persons  I  have  inapeoted,  who 
cfied  under  these  circurostancfes,  it  was  appa- 
rent; in  both  of  which,  as  I  suppose  fioBi  'a 
preceding  perifmeuDMoy,  there  bad  been  ah- 
eoesses  formed  m  thebbes  of  the  longs,  which 
had  rotted  their  ontwaid  membcane ;  so  thkt 
whether  the  purulent  matter,  which  was  cough- 
ed np,  came  (roin*the  said  abseefls,  or  irhe£er 
some  of  that  which  fluctuated  on  thftdiaphrsgm» 


nir  (perhapa  nodiing  but  walti)  ivill  g«i  ioln 
the  lungs. 

*  In  every  expulsion  of  air. out  of  the  lunga, 
' '  the  epiglottta*  (you  say)  *  is  Ufted  up.'    And 

is  it  not  so,  I  would  be  mformed,  in  every  im- 
pulsion of  the  air  into  them  ? 

It  is  my  opinion,  that  tliis  |»art  does  never  ex- 
actly close  upon  the  fau^yox,  h«rt  upon  degluti- 
tion ;  and  althoogh  by  your  aooount  it  nwy  be 
thought  to  be  raised  up  like  a  trap -door,  and 
presently  shut  down  agsin  ;  I  do  find  it  a  sort 
of  springy  body,  and  is,  1  doubt  not,  at  all  times 
aomewhat  elevsted  from  the  glottis,  unless,  as  1 
said  before,  at  the  time  of  swallowing ;  whan 
'by  the  weight  of  the  alimenta,  whetlM^r  liquid 
or  solid,  some  peculiar  masoles  assisting,  it  is 
•forced  down  t  and  after  this  action  is  over,  by 
its  own  .proper  elasticity,  itraisetli  itsett'  again, 
that  the  successive  motioBS  of  inspiration  and 
expiratton  may  be  orderly  carried  on. 

'  W  ben  onoe  there  ia  any  considerable  qoanli^ 
of  water  got  into  the  windpipe,  I  imagine  this 
«Mghty  struggia  of  nature  doth  not  loag  eon- 
tioae  ;  and  therefore  cannot  cboooe  but  wonder 
to  licnr  you  to  say,  *  By  tins  struggle  of  nature 

*  the  epiglot  is  lifted  np,'  Ice 

k  saems,  m  my  opiaion,  very  natwal ;  the 
eaeer  to  the  «inispi|ie  bc«i^  n  apriagy  body, 
and  for  the  most  part  ineymag  to  an  horixontal 
yoaition;  this,  I  say,  oonsidered,  if  the  mouth 
k  foil,  and  the  person  almost  spent,  or  though 
be  can,  yet  if  he  will  not  swallow,  the  nature 
•fall  ftoids  is  such,  that  they  wiM  run  into  any 
deelivity  i  unless  (as  upon  another  account  you 
•have  it)  they  are  shot  out,  or  that  the  vacuity 
ia  no  ways  adapted  to  lot  them  in. 

*  Aa  aaon  as  theaenaes  are  geiie'  (yoo  say) 
<  the  epigieitis  is  kept  open  by  the  force  of  the 
«  stream.'  Towfai<^  I  reply,  that  the  natural 
poatore  of  the  epi^lot  being  such  as  I  have  de- 
Mribed  it,  we  might  rtfther  thmk  the  force  of 
the  atream  ahottld  dap  it  down,  than  keep  it 
«pao  s  uulaBs  by  the  forae  of  the  stream,  you 
nean  somewhat  like  that  of  an  mjection  through 
«  lanre  ayphen,  whereby  the  said  trap-door 
■m^rbeboatwithm  theiimnhB  of  the  larynx; 
kit  in  sta^ant  watere  the  foiea  of  the  oiraain 
wUI  be  inoonsiderabla. 

<  As  long  as  the  aeoaea  eontimie,  they*  (I 
•oppose  yon  mean  pcraans  nadar  water)  «.awal- 

*  low  moat  of  the  water  whioh  comes  ieto  their 

*  mouths,  into  their  aiomacha.*  And  the  rest, 
you  tell  us  elsewhere,  they  swallow  into  their 
windpipes.  But  this  I  deny;  fores  long  as 
the  senses  oontinne,  and  tfaley  can  hold  their 
breath;they  very  often  swallow  none :  and  after 
this,  in  the  case  of  voluntary  drowning  (which 
yon  may  smile  at  as  long  as  yon  plesse,)  it  is 
more  likely  by  for  that  they  admit  it  into  their 
lunga ;  since  by  swallowing  never  so  much,  they 
do  not  destroy  themselves;  but  by  letting  a 
small  quantity  into  the  lungs,  they  presently 
pat  a  p<rriod  to  their  miserable  lives. 

^••But  when  they  are  near  auflfbcaled'  (you 
eay)  •  the  water  rans  into  those  ducts  whore  it 

*  meets  with  the  Wast  resistance.* 

1  wonM,  loethinks,  be  informed  what  you 
mean  hy  those  ducts;    The  nose  and  6a«,  li| 
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ftilgbt  not  ako  te  inUM  by  the  okMiM  lo^ 
WM  regr  ooeefftUB. 

The  iDJeotton  of  hitter  liquors  affeotioi;  the 
thmt,  if' they  are  out  ioto  a  fielole  which  took 
its  file  from  en  internal  apoelem ;  orotherwiie, 
if  the  penetration  hat  been  of  long^  cootlnaaooe, 
and  diecharged  great  qoantitiee  of  fioetid,  ioho- 
rou%  or  ooiTorire  matlor ;  I  sbonM  leie  won* 
der  the eocperiroent  should  answer:  ibr  in  these 
esses  the  tone  of  the  ▼iscera  is  Trry  moch 
weakened,  the  patient  Tery  fieqnently  dies 
tabid,  and  we  find  upon  dissection,  thst  very 
oommonly  the  Inngs  are  cormpted.  It  msy 
liappeo  slto  in  a  recent  puncture ;  bat  then  we 
nay  be  likewise  soinctimes  unocrtsio,  whether 
the  membrane  of  the  kings  received  no  damage. 

1  desire  not  that  greater  stress  should  be  laid 
upon  these  cases  than  they  will  readily  bear : 
But  this  1  must  aver,  that  in  penetrations  of  the 
chest  it  does  not  slwaya  happen ;  for  in  a  pone  - 
turs  I  bare  seen  inieeted,  and  a  fisti^la  of  this 
part,  into  which  I  hare  cast  at  times  sereral 
eonces  of  a  bitter  decoction,  with  a-tioctnre  of 
myrrh  and  ak^es ;  d^rmg  which,  I  can  aafbly 
«a V,  I  nerer  heard  any  snch  complunt,  thoogh 
1  hare  purposely  enquired. 

Yoorcitatkm  of  Mr.  Boyle's  dtation  from 
Walkeus,  if  matter  of  fiiet,  might  be  preterna- 
tural :  and  as  to  his  finding  me  same  divers 
times,  how  diligent  soever  he  might  be,  rather 
than  shew  myself  uncivil  to  him,  by  saying  it 
is  fiilse,  I  shall  turn  see|»tie,  and  suspend. my 
assent  till  I  am  better  satisfied :  at  present  I 
cannot  see,  if  there  was  an  admisskm  of  air, 
through  pores  much  smaller  than  those  made 
b  V  the  longer  sort  of  peas,  into  the  cavity  of  the 
ebest,  bow  respiration  couM  be  carried  on :  and 
I  must  needs  think,  that  Dr.  Garth^s  renlark 
upon  the  trial  te  Tory  peitinent ;  where  he  telhi 
us,  *  There  is  a  great  providence  in  such  a  tex- 

*  ture ;  for  if*  (saith  he)  *  there  were  anv  large 

*  pores  in  this  membrane,  the  m  would  pass 
'  tfarottgh  into  the  cavity  of  the  thorax,  and  pre- 

*  vent  the  dikfatkm  of  the  longs,  and  conns- 

*  ffunfiXj  there  would  be  an  end  of  breathing.' 

Bat  that  I  might  put  this,  matter  yet  farmer 
mit  of  controversy,  being  willing  to  be  made 
sensible  of  the  utmost  efibrts  ot  a  drowning 
creature,  and  the  result  of  the  most  Tiolent 
stragglings  it  oould  nsake  to  save  itself;  I  sent 
Ibr  adog,and  lest  yeu  should  find  fault  had  I 
made  use  of  a  tub,  I  procured  the  use  of  a  dis- 
tillers back,  which,  it  1  may  call  it  so,  is  a  sort 
of  treogh,  containing  in  dimension  tliir^  foot 
of  length,  and  half  as  much  of  brsadth:  mto 
this,  when  flMed  with  water,  I  caused  the  ani- 
mal to  be  cast,  having  before  ordered  his  fore- 
feel  to  be  tied  together. 

By  the  forae  of  thefoU  he  was  plunged  over 
liead  and  ears,  hat  iwng  np  asam,  made  to  the 
aide  as  well  as  he  oould ;  and  though  several 
times  reprised,  continued  straggling,  and  by 
the  rOMf^  of  his  hnd-iBet  oflM  raned  his  head 
sJbovethewalsr:  upon  which,  seeing  no  likei- 
Imod  of  his  heinr  diuwsd  ondev  a  very  ieni^ 
tiiM,  J  orderad  him  to  be  tsioeii  out,  and  bis 
hMMlte|pto«»bolHleMdtof«dMr.  Tbnnho 


tvis  k  Motai  Una  thrown  in,  and  eontmaed 
straggling,  snmetisM*  ander  and  sometimes 
above  water,  with  his  head  and  neck ;  hi  a 
qnarler  of  an  honr'js  time  his  navel  started,  and 
eoon  after  there  waa  a  visible  pmlape  of  the  ia- 
testinom  reetnm :  having  thus  between  whits 
had  the  liberty  of  an  imnerfeet  respiration,  it 
wee  half  an  hoar  before  be  hnd  done  strsigglings 
after  which,  under  water  he  gaped  several 
times.  When  dead,  I  left  him,  aad  relumed 
five  houts  after ;  at  which  time  I  denred  ha 
might  be  taken  oat  anth  his  head  erected,  that 
we  might  leee  no  vraler. 

I  thmk.  If  it  had  bean  powible,  1  had  reuon 
in  this  ease  to  eikpset  water  in  the  two  cavities, 
i«  e.  the  thorsx  and  theabdemon,  which  seemed 
much  tumefied ;  but  was  so  for  from  it,  that 
upon  the  opening  the  pentencsam,  instead  of 
an  inundation,  I  round  not  a'dre^  of  water ;  and 
even  the  small  intestines  had  rsoeived  Tery  lit- 
tle, if  any  at  all  from  the  pyloras«  What  was 
contained  in  the  stomach  was  much  short  of 
half  a  pint,  or  little  mora  than  four  or  five 
ounces.  Having  raised  the  elcrnon,  we  pe#- 
the  thorax,  in  like  maaner  as  the  abdo- 
perfectly  clear  of  water.  Oat,  of  the 
windpipe  there  issued  a  spumous  matter,  and 
the  whole  of  what  we  premed  firom  its  ramiA- 
catams  wsa  about  three  ouaoes. 

Thus,  Sir,  have  I  given  you  a  fiuthfui  Us- 
tory  of  the  foot ;  but  if  ^u  think  the  experi- 
ment  was  made  dandestmely,  or  that  the  dog 
was-half  strangled  before  thrown  into  the  water, 
as  you  pitiftiify  iosinuale  about  Mr.  Cowper'a 
experiments,  for  your  forther  satisftictioa,  yoa 
may  be  informed  of  Mr.  Harrison,  without 
Bidiopogate,  of  TbMoas  Seijeant,  eso.  gentle- 
man porter  to  the  Tower  of  London,  Mr.  John 
Litchfield,  surgeon,  with  sundry  other  persons, 
as  honest  and  judidoos.    But  to  proceed : 

«  Water  is  as  frequently  found  hi  the  cavity 

<  of  the  abdomen  as  the  thorax.' 

Itmayheso;  but  if  the  stomach,  guts,  te, 
m  the  forroer,-and  the  hmgs  in  the  latter,*oav- 
tinue  firm  and  sound,  ^  is  rsporled  thev  weto 
in  Mrs.  Stout)  I  cannot  oee  bow  it  sboah^haf^ 

E en  to  be  found  in  either.  1  must  confess,  I 
ave  never  seen  it,  nor  was  there  any^  thingMw 
it  in  my  late  experiment,  if  the  vissera  era 
putrid,  I  should  not  wooder  at  it ;  but  if  othes- 
wise,  1  shookl  be  thankful  to  your  micnotoop- 
tie  anatomist  to  shew  me  how  4>r  which  way  it 
shouldeaier. 
•As  soon  as  the  longs,  stooncb,  te' are  ftdl 

<  of  water,  the  bodj  naturally  sinks.' 

i  suppose  the  osc.  includes  the  thorax  aod 
abdomea,  as  well  as  ^e  gota ;  but  though  the 
lungs,  stomach,  and  the  &e.  are  ftiU  of  wstar, 
in  the  sense  of  fullness  here  meent,  I  deny  that 
the  body  will  always  shik,  as  havmg  seen  the 
cootrary,  aad  canbring  proof  of  the  same; 

•  It  M  observabkt'  ^^on  say)  •  that  human 
'  bodies  after  death  admit  no  water;  because  as 
death  ssisca  a  man,  the  sphincSv 
all  parti  do  naturally  £o*Uaat 
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■hayiogmaitopoejuwuiitut  dCthtilkM;  Iwt 
that  tl  is  alwftji  m  in  otbar  Munab,  1  dmy ; 
ami  indeed  can  aee  no  reaaon  why  it  tbould  iMt 
he>aiiiiittt«d  for  a  parallel  case:  lorthoQi^iymi 
•ay,  the  spbiucler  miuclca  do  contract  tbem« 
•elvea,  yet  the  epiglot  atands  opeo;  ao  that 
uniesa  the  tongoe  and  palate,  by  their  ooati- 
guitv,  or  aome  apamous  matter  already  in  tlie 
ynadpipe,  intercept  ita  pasaage ;  wbainindera, 
in  a  aupine  poaition  of  the  bMy,  hnt  that  aome 
''•aniall  quantity  of  water  may  alip  within  the 
.rimuls  f  But  whether  or  no  the  aphtnclera  do 
alwaya  naturally  contract  themaelyea  before 
death,  may  be  dispuled ;  for  they  aometimea 
labour  at  that  time  with  auch  a  paralyaia,  aa 
«ceaaiona  a  reaoltttion  of  their  nervoua  Abrea, 
nod  ibfcea  tliem  in? oluntahly  to  let  go  their 
contents:  thos  nothing  is  more  common  than 
for  dying  antmaloi  whether  mtional  or  irra- 
tional (if  soon  before  they  did  not  exonerate)  to 
let  fall  their  urine  and  intestinal  liecea. 

That  I  might  inform  myself  whether  tite 
water  would  get  into  a  dead  body,  I  cauaed  a 
dog  to  be  euffocated  orer  the  fumes  of  a  spiri- 
tuous liquor,  prepared  for  distillation,  in  the 
iime  of  its  fennentation  ;  and  though  his  nose 
was  held  aome  little  distance  from  the  surface, 
yet  it  atifled  him  to  death  in  two  or  three  mi- 
nutes time ;  after  this  he  was  thrown  into  the 
water,  and  annk  preaentiv  to  the  bottom,  where 
lie  lay  aereral  hours.  Being  carefully  taken 
out,  I  opened  bis  throat,  and  found  the  epiglot 
(as  is  always  usual)  raiaed  from  the  windpipe, 
which  incJining  downwards,  there  waa  dis- 
charged about  Uiree  spoonsfull  of  fair  water. 

The  immediate  floating  of  human  bodiea, 
thrown  dead  into  the  water,  I  beliere  to  be  Tery 
uncertain :  and  whoerer  goes  about  to  establisli 
^t  for  an  infollible  hypothesis,  i  most  needs 
think  yery  rash,  if  not  guilty  of  a  downright 
fully :  for,  though  your  aeamen  ahould  tell  me 
St  thousand  idle  stories,  1  Jroow  there  are  so 
nanv  eauies  that  may  alter  the  case,  that  it 
would  bo  yery  ridiculous  to  credit  so  bold  an 
assertion.  I  cannot  say,  1  hare  aa  yet  tried 
-the  experinoent  on  a  human  body,  but  of  those 
-other  animals  (both  alire  and  dead  when  thrown 
into  die  water)  which  I  haye  made  nse  of, 
there  was  but  one  which  floated,  and  tliat  1 
thought  most  likely  to  be  found  at  the  bottom, 
•«s  baring  receireu  most  water  into  the  lungs 
nnd  stomach.  .  If  the  dead  body  of  an  aacitical 
person  should  not  sink,  it  might  seem  strange : 
on  the  other  hand,  if  that  of  a  purely  tympani- 
tical  should  not  float,  it  would  be  equally  a 
•wonder. 

*  If  the  penon  died  in  the  yery  act  of  inspira- 
tion, the  lungs,*  (you  say)  *  will  be  full  ofair,' 

Here,  Sir,  you  must  giye  me  leave  to  think 

you  Tery  much  out  of  the  way ;  for  unleas  in 

the  case  of  some  yery  sudden  and  violent  deaib, 

.  I  am  apt  to  beliere  all  persons  finish  their  lires 

in  the  act  of  expiration ;  and  eren  in  the  most 

.•ttdden,  setting  aside  that  of  strangling  by  a 

ligature,  where  the  air  is  forcibly  induded,  and 

•  .ili  paaiage  from  the  windfaft  iatanf^,  I 


Hamaalieo,  whether  thelMtttotiaBor 
the  lungs  is  not  that  of  ila  ayHale  or  eontrae- 
tion:  For  ahhoogb  to  ootward appearance,  m 
man  or  other  creatnramay  he  tliMigbt  to  die 
wspiring,  and  aeero  pcrfeoUy  devoid  of  oluk 
and  BM>tion;  yet  by  laying  any  polished  or 
diaphanous  body  to  the  month  and  noatrila, 
there  ia  oftentimes  a  damp  contracted  on  tkm 
sum;  which  is  nothing  but  t&e  air  insenaihly 
proeeedmg  out  of  the  lungs,  and  ciundenand  on 
the  snrfobe  of  the  said  body. 

It  ia  this  general  opitnioD  that  bath  given  rieo 
to  that  very  common  cxpramion,  when  bo 
would  aignily  tho  death  of  a  iriend,  by  sayings 
Ho ianxnired,  or  hath  breathed  out  his  laot. 
But  admit  the  aaaertion  good,  of  dymg  m  tbo 
act  of  uispiration,  it  will  not  folhiw  that  my 
dying  person  can  take  a  tenth  pait  of  the  air 
lie  did  in  perfect  health ;  and  ao  oonaeqneotiy 
cannot  fill  hislungs  with  air:  for,  nottoia• 
stance  in  asthmatic  peraona,  who  at  all  timoi 
Uke  but  little  air,  by  reaaon  of  the  obatmctiopt 
of  the  bronchia;  and  are  therefore  foveed  opon 
quick  breathing ;  it  ia  va^  rational  to  halievo^ 
that  immediately  before  death  the  eonatoctiyo 
fibrea  are  much  weakened,  the  Uoed  becina  to 
stagnise  in  all  parts,  and  being  carried  by  tbo 
arteria  venosa  into  the  Innfga  foster  than  thmwm 
off  by  the  vena  arterioaa  mto  the  left  veotrido 
of  the  lieart,  a  grsat  part  of  the  pohnooary 
cells  are  ao  atnffed  that  tliey  can  admit  hot 
little  air :  ao  that  the  quantity  of  what  we  tabe 
in  perfect  health,  and.  that  which  we 
dying,  is  vastly  dispropoctionate. 

By  filling  the  thorax  with  the 
forced  into  the  windpipe,  uniesa  yoo  mtut  fill- 
ing the  lungs  in  the  thorax,  it  aeema  of  kin  to 
the  jargon  of  filling  the  thorax  with  water  out 
of  the  Inngi.  For  my  part,  I  have  seeorsi 
timea,  through  a  tube.  Mowed  with  ^  gmt 
force  as  I  couki  into  the  lobea  of  the  longs,  and 
caused  at  the  same  tinte  a  lighted  eaadle  In  be 
held  niffh  their  extremitiM,  and  round  nboot 
them ;  I  never  eooM  perceive  the  leaat  matiaii 
of  the  flame,  whereby  I  might  oooieetore  tho 
air  had  any  vent :  aa  that  1  must  think  it  im- 
possible that  either  air  or  .water,  whilst  thdr 
texture  continues  firm,  can  inainoata  itself  into 
the  cavity  of  the  thorax ;  till  you  can  brin^ 
me  some  of  the  diKflent  Wallonia'a  gentleiocBy 
that  have  pores  in  die  bvesting  monbrane  of 
tl^ir  longs  as  big  aa  the  hmger  aort  of  peas. 

I  think  it  very  likely,  that  n  dead  body  will 
be  more  buoyant  in  aalt  than  in  fresh  water : 
hut  your  experiment  I  take  to  be  incondnaive  x 
for  unless  you  had  said  that  a  ship  will  sink 
some  inches  lower  in  a  sea  of  freah  water  tbaa 
In  one  of  salt,  your  advemry  noay  object,  that 
the  reaaon  of  tifae  kiwer  sinking  in  the  Thames, 
may  perhaps  be  as  much  owing  lo  the  want  of 
derai,  as  salt. 

The  discordance  of  the  physiciana  ia  best 
perceived  by  reading  over  the  trial :  aoone.pait 
of  the  disagreement,  aa  I  remember,  dki  con* 
sist  in  this,  that  whereaa  on  the  Idnff'a  past,  it 
was  affinned,  the  longs  of  Mrs.  aUMt  wero 
finnaiid  aonoi^  a^d  iiQttbaloaitaf|Muraiice 
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of  wAter  in  Uie  tbomx ;  for  the  prisoner,  Mr. 
Ckiwper,  h  wai  replied,  tiMt  if  tbe  inTeitliiif 
meoNNrane  of  the  lunge  was  somid,  it  wasTidi- 
eulooa  to  ezpeet  water  in  tbe  chest,  their  en- 
donire. 

Again ;  for  the  k|ng,  it  was  thought  inipos- 
sibte  Uiat  anv  person  thrown  ali?e  into  the 
water,  should  be  drowned  without  swallowing 
or  taking  in  a  gnflit  qoantit}r  of  the  same  into 
the  stomaeh,  and  other  cavities ;  whereas,  for 
tbe  prisoner,  it  waa  thought  very  possible  two 
Or  three  ounces  might  1^  sufficient  to  drown 
any  submersed  person.  And  this  leads  ne  to 
a  passage  in  the  last  cited  page ;  where  I  find 
yon  much  concerned,  that  Mr.  Cowper's  phy- 
sicians should  strenuously  urge,  that  so  small 
a  quantitv  of  water  waa  sufficient  for  this  pur* 
pons :  wmch  you  say  they  grounded  on  a  pri- 
vate  eSTperiment  on  a  dog  balf-hanffed,  yon 
being  apt  to  think  that  there  was  arti&e  in  the 
ease ;  and  indeed  so  should  I,  if  I  were  sure 
they  bad  half- hanged  him:  but  if  you  were 
tohl  so  in  your  sleep,  it  may  happen  to  be 
$ilse ;  or  if  not,  I.  think  you  are  but  little  oblig- 
ed to  any  person,  who  was  ao  officious  as  to  tell 
2 on  an  untruth;  However,  that  yon  may  not 
ft  told  of  any  artifice,  made  use  of  in  my  ex- 
periments, 1  shall  refer  yon  to  tbeslbresaid  Mr. 
Serj^nt:  he  is  a  gentleman  very  curious  in 
theaa  enquiries,  a  manof  unquestionable  pro- 
bity, and  very  well  known  in  our  city  of  Lon- 
don. 

In  his  presence  with  divers  others,  I  caused 
a  dog,  who  bad  been  kept  fasting  almost  twen- 
ty lour  hours,  to  be  plunged  under  water, 
without  suffering  him  to  rise :  When  he  had 
been  dead  some  time,*1  took  him  with  his  head 
erected,  that  we  might  not  kiee  a  drop  of  water 
he  had  taken  in.  Having  made  a  ligature  on 
the  gula,  1  turned  down  the  larynx,  and  with 
a  moderate  pressure  there  was  discharged  of 
water,  mixed  with  a  spume  or  froth,  about 
four  kfgis  spoonfuls. 

After  this  I  came  to  the  stomach,  which  I 
penceived  to  be  very  lank  and  flaccid ;  when 
cutting  into  it,  there  waa  not  a  drop  of  water 
to  be  found,  nor  indeed  the  least  remains  of  the 
cfaviouajniee,  which  had  been  before -carried 
on  through  his  long  fasting;  so  that  the 
wrinkles  of  the  inward  membrane  were  very 
conapicuous. 

Soon  after,  I  drowned  another  before  tbe 
same  company,  and  do  assure  yon,  have  all 
•imaginable  reason  to  persuade  myself,  that  all 
the  water  he  had  received  was  let  into  the  lungs, 
whksh  did  not  exceed  two  ounces  and  an  half: 
But  in  this  latter  (having,  unknown  to  us,  been 
fed  a- little  before)  the  stomach  was  half  full 
of  iadig«;sted  aliments ;  yet  no  appearance  of 
vrater,  which  in  drowning  we  could  suppose  he 
iiad  gulped  down. 

I-eetne  now  to  your  pleasantry  with  Dr. 
•Sioane,  who  tt  seems -was  so  unhsppy  as  to  tdl 
the  judge.  That,  cases  'of  that  kind  were  very 
uncommon;  and  lest  some  ignorant  person 
ahoohl  be  to  seek  for  the  meaning  of  the  words; 
litre  n  a  parenthesis  clapped  ui»  to  ttUl  ust  Ibit 
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by  caaeaof  this  kind  iaiQeiuit « (for  Mrs.  Stent  ta 
be  drowned  without  any  water  in  her)' 

I  thank  you,  Sir^  for  your  infbrmatien ;  till 
now  I  did  not  think  tbe  doctor's  words  were  so 
mysterious,  but  harmlessly  gave  them  quite  a 
different  construction,  which  before  you  were 
pleaaed  to  be  so  wittv  with  them,  1  thought 
veiy  natural ;  and  baring  since  asked  others, 
they  tell  me  the  doctor  means  the  cases  of 
drowned  bodies  remarked  upon,  especially 
when  they  have  been  laid  six  weeks  under, 
ground,  and  afbrwards  inspected  to  find  water. 
Now,  Sir,  if,  since  the  creation  of  man  or  wo- 
man either,  you  have  heard  of  such  a  case  be- 
fore, or  if,  in  the  mnltiplicity  of  vour  practice^ 
you  have  met  with  any  thing  like  it,  I  think 
It  ia  great  injustice  that  you  have  ao  loog  con- 
oealed  it. 

I  would  gladly  know  precisely  what  yom 
mean  by  drowning.  You  think  that  no  per* 
son  can  properiy  be  said  to  be  drowned,  who 
hath  not  ayrallowed  (1  should  rether  like  re- 
ceived or  let  in  ;  because  swallowing,  as  I  bavif 
already  told  you,  is  proper  to  the  gullet)  above  - 
two  or  three  ounces  of  water :  And,  J  think, 
that  if  under  water  those  two  or  three  oiincea 
do  effect  his  destruction,  he  is  aa  truly  saul  to 
be  drowned  as  if  be  had  taken  in  two  or  three 
gallons. 

If  respiration  could  by  any  contrivance  be 
secured  to  a  person  underwater,  be  would  then 
be  in  no  danger  of  drowning.  Again  ;  set  him 
up  to  tbe  chin,  and,  if  it  were  possible,  let  him 
swallow  a  ton  ;  though  it  may  be  otherwiae 
mischievous,  it  will  not  drown  him  ;  For  if,  aa 
may 'be  inlerred  from  your  opinion,  drowning 
must  be  measured  by  a  great  quantity  of  liquor 
swallowed  into  the  stomach,  we  have  abund- 
ance of  those  drowned  persons,  some  of  them 
top  full,  dally  reeltng  about  our  streets  in  Lon- 
don, and  I  believe  you  have  some  few  of  them 
in  Tour  town  of  Hertford  :  Hitherto  we  have 
called  them  drunken  persons;  and  yon  will 
find  it  a  very  difficult  matter  to  persuade  them 
that  they  areproperly  or  trdty  drowned. 

Since  then  it  is  not  the  mater  quantity  awal- 
lowed  into  tbe  stomach,  out  tbe  lesser  taken 
into  the  lungs,  that  kills  the  creature;  and 
since  there  is  no  sucb  thing  at  all  as  drowning, 
but  by  that  smaller  quantity  entering  the  said 
part  ;  1  reckon  that  if  a  man  dies  under  water, 
without  the  distinction  of  more  or  less  water 
taken  in,  be  is  as  much  and  as  really  drowned 
as  aoy  thing  can  be.  I  know  the  word  is  some- 
what ambiguous,  ahd  custom  has  applied  it  dif- 
ferently; for  if  a  person  upon  land,  by  liquor 
accidentally  rushing  on  the  lungs,  or,  as  it  ia 
called,  gomg  the  wrong  way,  receives  bis 
death ;  this  I  say  is  named  soAbcation :  But  if 
tbe  same  thbg  betides  him  under  water,  we 
usually  call  it  drowning;  though  tbe  latter 
is  as  mudi  suffocated  as  tbe  former.  But  I 
have  already  been  too  long  on  this  matter,  and 
shall  therefore  proceed. 

I  hope  by  this  time  you  are  no  great  stronger 
to  tbe  meaning  of  that  general  question  yon 
takeaottoe  of, abovt iroltr  in  tbe  thorax;  if 
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geouously  quitted  it,  1  believe  it  bail  Leen  much 
Sttter  ;  but  wbelberor  no  Uieir  pernstiii^  in  it 
hts  been  any  advantage  to  ibeoii  the  letraed 
wflwlii  niMt  jo^. 

1  eannot  think  the  inveiting  membcniie  of 
llw  langs  so  easily  torn  in  cougbing  |  if  it 
nheald,  there  may  an  ulcer  of  the  funga  ensue ; 
Ibr  the  solution  would  not  presently,  if  at  all, 
he  re«united.  But  what  of  tliis,  or  what  would 
jou  infer?  I  cannot  persuade  myself  there  is 
any  coughing  under  water  that  should  brsak 
their  oenUnuiiy. 

I  find  the  doctor  is  not  yet  got  out  of  year 
clutches :  He  brings  us,  poor  gentleman,  so 
■Muy  IPs  and  And*a,  that  his  sentences  happea 
to  prove  unintelligible ;  for  where  he  ielli  us, 
that  if  there  was  a  great  fermentation,  a  great 
4eal  of  the  water  would  rise  up  in  vapours  and 
•Isams,  and  tfo  off  that  way ;  we  are  at  a 
loss,  itseemetb,  what  %vay  .he  means. 

•  I  camMt  imagine'  (say  you)  «  by  that  way 
«  what  way  he  means.' 

I  know  not  what  you  may  imagine ;  yet  I 
cannot  think  vou  alu^ctber  so  dull  as  you  pre- 
isad :  But  others  doimsgine,  that  by  the  way 
eif  steams  and  vapours,  be  means  the  way  of 
atcaoM  and  vapours ;  or,  if  it  will  be  more  easy 
to  your  imaginaiioD,  ooder  the  form,  after  the 
manner,  or  by  the  way  of  evaporation.  Through 
what  passages  these  vapours  were  lo  make  their 
way,  was  another  queation ;  which,  if  you  were 
to  ask  him,  he  would  perhaps  tell  you,  through 
the  pores  of  the  body.  But  it  seems,  to  serve  a 
luro,  all  outlets  must  be  barred  and  boiled ;  the 
sphincters  must  be  locked  up,  and  all  the  cover- 
ings of  the  body  grow  so  denseand  oompact, 
thai  net  one  poor  corpuscle  shall  gain  its  li- 
hert^  :  So  that  although  some  steams  cannot 
•ziricale  themselves  finom  putrid  flesh,  yet 
etlicfs  will  get  througii  platstered  and  hnek 
walls;  nay,  the  veVy  stones  themselves  are 
BOt  a  fence  agaiua  tlisir  penetration.  But  if 
•  certain  parson,  present  at  thedianMtion,  does 
not  retract,  I  was  told  there  waa  u  moisture 
sOBsewhat  like  tbeee  steame  on  the  barial- 
dotbes  of  Mrs.  8toot ;  in  ethers  1  have  been 
inferiued  it  has  beea  trequently  observed :  But 
rather  than  thia  putrefiictive  moisture,  or  sort 
•f  dew,  which  hsA  been  seen  upon  the  sbrowds 
cf  the  dead,  shedd  be  thought  to  arise  from  the 
body ;  I  suppose  you  would  ohoose  to  aoeount 
lor  it,  from  the  eubcerraneons  damps,  vrorkinif 
throi^  the  ooiio,  and  so  settling  on  the  oerpee. 

I  make  no  doubt»  hut  that  dead  flesh,  whe- 
ther in  or  out  of  water,  will  quickly  grow 
ritrid ;  bat  which  of  them  will  be  eo  sounest, 
cannot  be  positive ;  though  1  am  rather  in* 
dining  to  Dr.  Garth's  opinion,  and  to  think 
that  water  will  rather  retard  than  hasten  palre> 
lactkin:  In  a  little  time  I  shall  be  better  able  to 
give  satisfaciMM  to  them  who  require  it. 

Youmnstcxouseme^if  Idonot  come  up  to 
your  belief;  that  there  was  a  hfsm  Ungum  m 
the  doctor's  distinelMa  of  aeddeat  aaddcttgn ; 
as  believing  it  fiinaded  both  on  reason  aud  ex* 
pericflce:  fiul if  yoi| will  attrar  them assuMh 


diisrsaee  aa  mav  be  foaad  fai  yonr  witty  si- 
mile, between  the  person  wfaio  puttsth  tha 
halter  about  hie  own  aeek,  and  ooe  (asyaa  e>*- 
nrem  it)  that  the  haagmaa  foreeth  it  ea  ;  I 
know  not  whether  they  will  desire  any 

The  animals  I  drowned  hsd  all  of 
much  froth  come  from  their  month  and 
trils ;  aad  aAer  havmg  taken  out  of  one  of 
them  the  lungs  and  windpipe^  and  laid  them  oa 
the  table*  I  observed  this  spumous  matter  plea* 
tifully  lo  rise  u|^  and  to  run  over  the  epiglottis ; 
insomuch  that  it  sceased.  likely  the  lobes  might 
be  quiefcly  emptied  of  their  walsr  by  this  way 
of  purgatioa.  I  cannot  aay  thia  froth  ia  peim« 
liar  to  drowned  persons;  lor  though  pethapa 
the  longs  amy  not  fumisk  the  nMllsr,  yet  ta 
petaens  dying  otherwise,  there  very  oAen  bap- 
pena  so  quick  a  ferment  in  tka  slomaeh,  tbat 
the  coolants  thereof  ere  frequently  dischsrged 
by  the  guUet,  under  this  appcarancew  1  kMW 
it  is  positively  asserted  b^  one  of  the  phjsi* 
ciana,  that  it  Mrs.  Slsut  nad  not  beso  diawaed, 
there  had  been  none  of  this  ptti|pstiuat  I  snp* 
pose  he  mcana  from  the  windpipe ;  and  tbca  I 
am  inclined  to  the  same  opinion. 

Mr.  Harriot  must  be  aneweraUe  for  his  awa 
contradiction;  1  am  so  far  from  defending- bta^ 
that  if  he  or  any  ooe  elee  should  tell  me  it  waa 
so  geaeral  a  rule  as  did  admit  of  ao  escepttoa, 
I  ahottbl  give  little  heed  to  them,  aiaee  1  fiad  it 
very  uncertaia. 

Having  now,  as  you  eanpose,  cleared  tha 
way,  and  kaocked  dowa  all  befbre  yea ;  the 
next  thing  is  year  aoeouat  of  her  death :  But 
if  I  am  act  much  deceived,  the  entrance  la  it  is, 
either  through  your  unfitnem  for  the  taafc, 
or  the  weaknem  of  your  ialellect,  ushciad  in 
with  a  very  great  mistake. 

'  If  this  gentlewomsn'  (ssy  yea)  'was  aot 

*  drowaed,  aa  the  doctors  and  awigeona  far  tka 

*  priaoners  aeem  to  inainaale.' 
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How!  Did  the  doctors  for  the  prisoDeniasB* 
nuate  that  ahe  was  not  drowned  ?  I  profesa,! 
thoagbt  they  had  all  Uken  it  for  granlsdihal 
ahe  was  drowned.  Dr.  Geell,  1  tmnk,  in  par* 
ticttkr,  waa  a  physieiaa  for  the  priasaers ;  and 
he  oxpressly  tells  the  judge,  that  he  is  net  la 
descant  upon  the  matter  of  fhct,  whether  aba 
drowaed  hetseif;  yet,  saith  be,  my  flna  epmisa 
is,  that  ahe  waa  drowned. 

Now  if  to  be  nositive,  or  firmly  la  belte^a 
she  was  drowned,  be  the  same  thing  as  in  * 
aaating  ake  was  aet  drowaed,  I  eee  ant  b 
any  maa  eee  rigbtiv   ayprahead 
mceaing,  bat  by  the  rule  ot  oentinries.    I«ea^ 
fan  you  base  already  told  us.  of  the 
of  your  inteUeot;  but  how  weak 
asay  be«  I  laust  aeeds  think  your 
very  treacherous.    Nt>w  as  lo  tha  awaaer  of 
Un.  8lsut's  dbsik. 

First  then  we  are  to  imdentand,  *  aba 

*  knocked  down  with  ablow  upan  her  left  ear 
Saoondly,  '  aHer  ahe  wee  dowa,  ake  waa  thru 
^  tied  with  the  gripe  of  a  stroag  band:'   Aad, 
Thirdly, « tbat  the  peraaa  who  tbsattied  her 

*  might  gripe  the  Urongeri  lifr4DsMd  fail  dsm 
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On  my  word.  Sir,  you  ha?e  mtde  it  out  ex- 
IrcmeW  wyi ;  1  find  it  is  •  rare  thing  to  have 
%  quick  tDventiou  :  Anil  I  roost  tell  yoo,  ibr 
yoorepeoarai^ment,  it  is  a  question  whether 
the  best  nMihemalician  in  our  city  of  London 
could  have  done  it  nnore  exactly.    It  was  well 

Jour  firuitfttl  genius  was  consulted  to  untie  this 
not,  otherwise  we  might  have  met  with  mnch 
^fficulty,  and  perhaps  bad  never  lieen  able  to 
liaVe  solved  so  manj  perplexing  phflenomena 
with  so  mnch  perspicoi^. 
-  I  most  confess,  it  was  very  unlucky  for  Mr. 
Cowper,  these  settlings  happened  so  pat  for 
your  learned  ooramenis :  But  had  they  been 
elsewhere,  f  fear  they  would  not  have  escaped 
your  penetrating  judgment.  Thus  upon  the 
belly  tliey  might  nave  been  made  by  kneeling 
to  keep  her  down ;  upon  her  back,  by  falling 
on  the  said  part  against  the  grouud:  Her 
thighs  might  happen'  to  be  trampled  on  in  the 
scuffle;  and  nothing  more  likely,  than  that 
somebody  should  lie  upon  her  legs,  for  fear  she 
should  rise  again  before  they  bad  dispatched 
her.  Thus,  right  or  wrong,  rather  than  it 
ahould  be  thong ht  she  was  accessory  to  her 
own  death,  we  roust  find  out  the  best  means  we 
can,  on  which  to  ground  a  persuasion  than  it 
happened  otherwise,  ^hat  then  of  necessity 
there  must  be  violence  in  the  case. 

W«  come  now  U>  tlie  rntfons,  why  yon  can- 
not believe  she  did  destroy  herself:     Which  I 
shall  briefly  speak  to,  as  they  lie  in  order;  and, 
with  you,  submit  myself  to  better  judgments. 
The  first  is,  *  because  she  was  found  without 

*  her  gown  and  nightrail ;  which*  (that  we  may 
•have  a  salve  for  evciy  sore)  *  were  very  proba- 

*  bty  torn  in  the  scume.' 

As  to  this,  I  roust  think  it  rational  to  snppose, 
that  abe  henelf  roi^ht  take  them  off,  to  pro- 
mote (as  she  might  imagine)  the  speedy  smk- 
ing,  or  prevent  the  discovery  of  her  body,  by 
their  spreading  on  the  snrfiice  of  the  water ; 
«or  do  J  see  any  great  difficulty  in  the  thought, 
that  a  Norwich  stuff  may  be  rotted  under  water 
in  as  little  time  as  the  gown  was  of  which  we 
«re  speaking.  If  the  nightrail  be  never  tbnnd, 
1  hope  it  does  not  follow  that  she  was  murder- 
ed: I  should  rather  think,  if  the  gown  was 
brought  and  thrown  in  afterwards,  so  might  the 
nightrail  too ;  which  would  have  been  as  easily 
rotted  elseivbere  aa  the  gown,  and  with  the 
same  trouble  both  might  nave  been  cast  into 
the  water.  I  cannot  suppose,  admitting  it 
-had  been  in  the  river  from  the  time  of  her 
drowning,  that  it  wotdd  have  been  always 
in  one  pbce ;  but  rather  carried  by  the  stream 
oodcr  water,  sometimes  to  one  place,  some- 
timca  to  .another;  sometimes  lodged,  and  some- 
times at  libeKy ;  as  we  find  otiier  trumpery 
will  he  under  a  current;  So  that,  suppos- 
ing  the  miller  had  very  diligently  cleared  that 
▼cry  stake  bat  half  an  hour  before,  what  hin- 
ders tbre  possibility  hut  that  the  next  half  hour 
the  ir^ywOf  either^  by  itself,  or  together  with 
oibor.  trash,  might  be  carried  thither  by  the 
iiream  and  k>dged  ? 

tasowUy ,  *  Btcavsa  the  was  ftitiid  4oatkig ; 


*  of  which  yoa  make  oo  doubt,  because  it  was 

*  sworn  by  several  witnesses.* 

I  have  Already  taken  notice,  that  from  tbtt 
there  can  be  nothing  certainly  inferred  :  Dead 
bodies  thrown  into  water,  1  am  satisfied,  will 
often  sink ;  and  drowned  bodies  sometimes  wilt 
not :  But  as  to  the  case  before  us,  it  is  plain 
that  some  of  those  who  viewed  the  body  gave 
a  difierent  relation  ftom  some  others.  Thus 
some  of  them  said  she  did  float,  though  it  was 
underwater:  whilst  others,  who  should  know 
best,  being  the  parish-oflioerB,  and  employed 
by  the  coroner  to  take  her  out,  depose,  that  the 
body  lay  half  a  foot  under  water,  and  that,  for 
any  tfaii»g  they  cooM  perceive,  her  feet  mMii 
touch  the  bottom ;  and  farther,  that  when  dib 
WBB  heaved  un,  there  were  several  sticks  and 
flags  on  whicn  she  rested:  But  without  all 
this,  Sff,  I  think  it  very  natural  for  a  dead  body. 
Which  is  always  buoyant  in  a  cunrent  ibur  &c 
^fe  Ifaot  deep,  by  the  bare  force  of  tlie  stream, 
when  it  meets  with  a  shwting  opposition,  lo  be 
raised  from  the  bottom. 

Thirdly,  *  Because  her  belly  was  not  at  all 
« awob.' 

Nor  was  it  at  all  neoeseary,  thoqgb  drown- 
ed, that  it  shoirfd. 

Fourthly,  ^Bteanse  no  water  eame  out  of 
'  her  when  lifted  out  of  the  water,  nor  purged 

*  from  her  afterwards.* 

This,  with  stibmisslon,  is  a  mistake:  For 
though  there  is  no  quantity  of  wafer  taken  no- 
tice of  to  issue  from  her,  yet  it  is  agreed  on 
both  sides,  that  she  did  purge  at  the  mouth 
and  nostrils;  somesay  more,  others  less.  Thn 
two  principal,  who  look  her  out,  and  stopd  by 
for  some  time  afterwards,  do  affirm,  that  the 
fi-oth  came  out  after  such  a  manner  as  to  run 
down  the  sides  of  the  face,  and  that  as  it  was 
wiped  off,  fresh  fioth  came  presemly  on  again  ; 
which  Dr.  Grell  does  assert  could  not  have  bap^ 
nened,  had  abe  been  strangled,  or  other wisis 
Killed,  before.  Whether  this  be  so  or  not,  1 
believe  it  very  possible,  where  little  water  is  re- 
ceived (and  very  little  wilt  suffice  to  drown  a 
person),  if  there  be  so  grttA  a  purgation  at  the 
mouth  and  nostrils,  most,  if  not  all  the  water 
may  be  turned  into  a  spumous  matter,  at  least 
so  much,  that  there  will  be  no  absolute  neces- 
sity tor  water  to  run  out  upon  the  motion  of  the 
body  afterwards. 

Fifthly,  *  Because  her  inwards  were  not  pn*- 
<  trefied.' 

After  six  weeks  time  1  should  indeed  hare 
expected  putrelactiott  from  any  person  under 
ground,  that  had  not  been  emiNilmed,  without 
regard  to  water  taken  into  the  body  ;  wbicb^ 
whether  or  no  it  hasten  putrefaction,  is  Yery 
disputable  :  What  it  may  do  under  the  earthy 
I  know  not ;  But  I  much  question,  wheHier 
dead  flesh,  covered  over  with  water,  will  grow 
putrid  so  soon  as  that  which  is  exposed  to  the 
immediate  contact  of  the  air.  Of  this  I  shall 
be  able  to  say  more  in  a  little  time,  and  fbr  th# 
present  leave  it  as  a  problem  undecided. 

Sixthly,  «  From  the  several  distinct  settlings 

*  of  bk»oo,  nnntualln drowtted  persons.' 


1931]         11  WILLIAM  IIL         TrM  of  Spencer  Coiper  and  Men,        [I2SB 


UpoB  lb«  trial,  h  is  •ffirnM^  by  Mr.  CmbIhi, 
tbat  both  Mr.  Dinwdale  and  bioiMlf  bavni|^ 
viewad  the  body,  did  gite  it  is  aa  tbeir  optnioD 
to  tbe  ooroner,  that  tbere  ware  no  other  aattle- 
mcDts  or  ttagnatiotts  of  tbo  bloody  than  what 
may  araally  happen  to  drowned  bodies :  Mr. 
Camlin  ioetanoea  in  the  cfaiM  lor  one ;  but 
whether  that  were  oo  or  not,  I  have  perceived 
it  mvaelfon  thcsttperOciee  of  a  drowned  body  ; 
nor  do  I  flee  why  it  may  not  be  fottnd  on  the 
neck  and  bi'eaat,  aa  floon  aa  on  other  parts. 

SefeutbljT^  '  From  the   oonlinuai  distnrb- 

*  anoes  Mrs.  Gomy  waa  under,  both  in  mind 
^andltody;  ne?ertheleai  she  would  not  die- 

*  oofer  it,  till  she  was  almost  frifchteiMd  out  of 

*  her  sedMR,  by  the  voice,  aa  she  UuNiffht,  of 

*  Mrs.  Stout,  which  uttered  these  words,  Di- 

*  Tolge.  Gooceai  nothing.' 

If  Nr|i.  Gurrey  was  disturbed  in  mind,  it 
would  seem  strange  that  she  should  not  be 
disturbed  in  body  ;  tbe  latter  being,  aa  I  anp- 
pose,  sehlofi^  or  never  easy  whihrt  the  tormer 
IS  under  trouble  or  disquiet.  But  whether  Mrs. 
Gnrrey's  mighty  disturbance  had  other  rise 
*  than  a  whim  mthe  brain,  founded  upon  astrong 

C^NMMSsien  of  faney,  may  reiy  reasoaably 
questioned :  For  my  part,  I  look  on  it  so 
Batttralforadoatittg,  ignoraot  old  woman  to 
be  terrified  with  the  disorder  of  her  own  ima- 

Sination,  before  hand  perverted  by  too  deep  re- 
ectioo,  though  the  same  baa  nothiug  but  a 
chiBMum  to  support  it,  that  1  am  never  startled 
when  I  hear  of  their  pretences  to -voices  and 
ffovelations.  These  yon  know  are  not  in- 
grossed,  though  more  peculiar  to  a  distinct 
nect.  So  that  if  once  such  persons  happen  to 
bb  strongly  opinioned  that  any  thing  may  be 
•0|  they  need  but  hXi  aaleep,  for  a  confirmation 
that  it  IS  so. 

Had  you  not  already  acquainted  us  witli  the 
weakness  of  your  inteliect,  and  your  incapacity, 
dec.  I  should  have  been  startled  that  a  roan  of 
learning  and  solid  judgment  should  buikl  on 
the  idle  fonciee  of  a  dreaming  oM  woman.  I 
think,  how  greatly  soerer  she  might  be  dis- 
tuibed  before  in  mind  or  body,  she  has  now 
ipore  reason  to  be  couoemed,  that  by  a  tbnd 
belief  of  a  revelation,  those  men  should  be 
brought  into  danger  of  their  lives,  whom  we 
have  a  great  deal  of  reason  to  believe  were  as 
innocent  as  herself,  and  little  or  none  to 
think  they  should  be  guilty  of  such  a  horrid 
fact  as  they  were  accused  of. 
Bighthly,  *From  what   is  sworn  by  the 

*  Garreys  against  their  lodgers  at  the  trial.' 

Could  I  Inhere  all  to  be  true  tbat  the  Gur- 
rey s  swore,  1  should  make  no  question  of  the 
likelihood  of  these  men's  guilt :  But  that  tliey 
did  stretch  in  some  things,  is  ^try  essy  to  be- 
lieve, by  some  particubua  at  the  trial ;  and  by 
tlieir  behaviour  before,  at,  and  after  the  same, 
we  have  great  inducements  to  persuade  us  that 
they  did  so  in  others.  Thus'it  is  proved  tliat 
Gurrey  himself  went  out  of  the  court  in  a 
boasting  way,  to  tell  some  of  his  aoquainUnce, 
that  he  had  done  Cowper's  business,  or  to  that 
effect.    And  at  another  time  h«  a|id,  that  if 


Mr.  Cowper  had  Tisitfd  old  Mrs.  Stool,  none  of 
this  trouble  had  befallen  him.  Anotlicr  thioir 
diaoovets  the  malice  of  the  prooecotion,  in  that 
though  themeelves  aospccted  Mra.Btout's  maid,* 
yet  this  waa  not  to  be  taken  notice  of,  for  fear 
of  taking  off  her  evidence  :  And  if  hb  wife 
couM  so  readily  turn  the  fifty  shillings  Mr. 
Marsoo  had  that  day  received  in  South  wark, 
for  buaiuem  done  in  the  Borough  court,  into 
fifty  pounds,  supposed  to  be  paid  bim.for  nnir- 
dertng  Mrs.  Sarah  Stout  at  Hertford ;  she  mt{?bt 
by  thesaoM  kiud  of  improvement,  or  by  a  mis- 
take, understand  all  the  rest. 

It  aoema  indeed  to  me  the  roost  notorious 
absurdi^  tbat  can  be  imagined,  tbat  had  these 
men  reaUy  come  dowi^  on  such  a  design,  they 
should  go  directly  to  tell  their  landlady,  Mrs. 
Stout's  business  was  done ;  they  had  spoiled 
her  oourtmg  days ;  and  that  one  of  them  had 
received  fifty  pounds  for  doing  her  busiuess. 

In  matters  of  thif  nature,  where  we  can 
have  nothing  but  idle  atories  and  an  old  wife's 
dream,  to  raise  the  suspicion,  I  think  it  highly 
behoves  us,  before  wa  pass  our  censure,  to  pay 
a  just  regard  to  the  character  and  reputation  oif 
the  person.  Thus,  indeed,  though  it  will  be 
impoestUe  for  Mr.  Cowper  to  clear  himaelf  in 
the  opinion  of  every  one  who  knows  nothing  of 
him,  yet  I  am  ready  to  think,  tbere  are  few 
wlio  know  him  (unless  some  parttcuhu'  persons, 
that  upon  any  terras  would  willingly  ruin  tbe 
interest  of  his  family  in  that  county)  will  be 
brought  to  a  persuasion,  hecould  so  barbarously 
imbrue  hie  bands  in  blood,  though  instead  of 
tbe  pretended  one  -thousand  pounds  he  might 
have  gained  ten  :  and  as  to  the  other  persona 
it  is  visible  they  live  in  credit  and  repotatb:>, 
their  characten  weU  attested,  and  not  one  of 
them  in  tlie  least  likely  to  mdce  an  as^aiain  lor 
tlie  lucre  of  fiveliunmd  pounds. 

Ninthly,  From  the  sentiments  of  the  Grand 
Jury. 

1  must  needs  tbmk,  that  on  so  formal  an  in- 
dictment drawn  up  againat  these  ^pentlemen, 
such  strenuous  allegations  of  their  being  guilty, 
so  foul  a  crim^  charged  on  them,  such  a  cir- 
cumstance attending  aa  that  of  Mr.  Cowper's 
being  last  in  her  company,  and  the  others  of  his 
acquaintance;  especiallv  when  Mrs.  Gurrey 's 
tale  had  been  set  out  witn  abundance  of  aggra* 
vation;  I  see  not  how  for  publio  satisfoction  aa 
well  aa  private  the  grand  jury  could  do  less 
than  find  the  bill.  But  as  to  the  petty  jury ,  aa 
you  call  them,  T  wish  you  had  named  thoae 
several  who  did  believe  her  murdered  after  ttie 
trial :  I  am  assured  that  some  of  them  have 
openly  declared,  they  thought  the  gentlemen 
we  speak  of  had  been  so  much  abvsM,  that  the 
prosecutor's  estate,  if  it  were  ten  limea  larger 
than  it  is,  waa  little  enough  to  mtk%  them 
reparation. 

As  to  the  letters  produced  in  court,  y«nir 
thoughts  it  seems  are,  that  they  are  not  of  a 
legitimate,  but  a  spurious  issue :  amKrhy  P 

1.  Because  the  stile  dotli  no  ways  suit  her 
character. 

If  the  aather  of  the  Hotfori  Utirr  Imd  B» 
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extraordinary,  or  perhaps  no  knowledge  at  all 
of  her,  but  takes  every  thing  on  trust  from  her 
fiends  apd  relations;  he  ong^t  not  to  be  so 
positive,  that  the  st3e  does  no  wtiy  suit  her 
diaraeter.  If  by  stile,  as  the  word  g^erally 
n  understood,  yon  mean  the  order  of  her 
thoug^hts,  or  the  manner  of  her  expression,  yon 
roust  own  she  might  have  sense  enough  to  be 
the  author  of  those  compositions.  But  I  find 
you  make  so  bold  witfi  the  use  of  words,  and 
take  them  so  differently  from  other  learned 
men,  that  in  some  places  it  occasions  a  little 
difficulty  to  understand  you.  If  by  stile  then, 
as  I  imagine,  yon  would  signi^  the  subject- of 
the  discourse,  or  the  matter  of  the  composure ; 
I  hare  more  reason  to  think,  than  I  willat  present 
make  public,  that  these  letters  do  Well  enough 
suit  her  charac^r'with  some  that  knew  her: 
and  1  must  tell  you,  that  I  am  ready  to  believe, 
had  her  mother  been  asked  the  qnestion  -some 
months  before  she  died,  when  she  had  some 
words  with  her  one  eveninif  in  the  garden,  or 
about  the  time  when  Theophilus  was  sent  for 
to  reprove  her,  about  her  falling  from  the  light ; 
I  say,  at  these  times  I  cannot  Uihik  her  mother 
would  have  denied  but  that  these  letters  might 
have  been  suitable  to  her  character.  However, 
she  is  now  out  of  a  capacity  tif  defend  herself; 
and  upon  that  account  it  mi^^ht  seem,  ill  with 
contempt  to  trea^  upon  her  ashes:  I  shall 
theretbre  say  no  more,  but  that  I  would  not 
have  vou  t6o  busy  with  the  character,  lest  you 
should  happen  to  make  good  an  old  proverb. 
3.  *'tiecause  the  mother  doth  affirm,   the 

*  letter^  shewn  in  court,  were  of  a  smaller  cha- 
'  meter  than  ever  she  observed  her  daut^bter  to 

*  write;  neither  doth  her  brother  think  them  to 

*  be  genuine.' 

Would  it  hot  have  been  very  odd,  if  the 
mother  and  brother,  who  came  to  secure  the 
reputation  of  so  near  a  relation  (though  never 
so  well  satisfied  that  it  was  her  hand), 
should  have  said  otherwise  than  they  did  ?  For 
my  part,  I  take  both  their  answers  to  he  so 
unsatisfactory,  not  (o  say  foolish,  that  nothing 
but  the  relation  they  Were  speaking  for  can 
plead  their  excuse. 

The  mother  being  asked  by  the  judge  whe- 
ther she  thought  it  was  her  daughter's  hand  ? 
replies  only,  ^  How  should  I  know  ?    I  know 

*  she  was  no  such  person ;   her  hand  may  be 

*  connterfeited.'  Being  questioned  again,  what 
she  would  say  to  it  if  it  had  been  written  in  a 
more  sober  stile  ?  she  answers,  '  I  shall  not 

*  sa;^  it  to  be  her  hand,  unless  I  had  seen  her 

*  write  it' 

The  brother  being  interrogated  on  the  same 
Question,  savs,  *  It  is  like  my  sister's  hand :'  But 
odng  asked  if  he  did  believe  it  was  her  hand  ? 
He  replies;  '  No :'  And  why  ?  •  Because  it 
does  not  suit  her  character.'  Now  let  the 
world  judge,  if  this  contains  any  more  than  if 
the  mother  had  said,  because  she  was  my. 
daughter,  or  the  brether,  because  she  was  my 
sister,  we  will -not  believe  it,  lest  the  world 
•hould  look  on  her  to  have  been  a  lewd  woman. 
•  S.  .'  Because  th«r«  was  no  mtntion  made  of 

TOL.  xni.   . 


*  these  letters,  till  the  common  report  of  her 

*  being  with  child  fwhich  had  been  industriou»- 

*  ly  spread  abroad  oy  aev«^,  but  by  none  mer# 
'  zealously  than  by  a  nominal  Quaker,  horfor«> 

*  roer  admirer)  was  proved  to  be  false,  &e.' 

If  these  letters  were  taken  notioe  oi*  so  soon 
as  the  report  of  her  being  with  chikl»  it  was 
very  eafly ;  for  that  morning  she  wus  ti^ea 
out  of  the  water,  it  was  whispered  in  the  oooiH 
try,  and  at  nig^t  I  hwud  firom  some  in  London, 
that  they  believed  it  very  likely  for  her  to  be 
with  child ;  and  that  to  prevent  the  ensuinf 
infiuny  she  had  made  hereelf away.  This  wa* 
no  more  than  what  isgeDeratty  suspected,  wheA 
a  single  gentlewoman  ia  by  any  means  acces- 
sary to  her  own  death,  kio  that  without  dis- 
pute, if  the  nominal  tlaaker  had  not  been  con- 
cerned in  it,  the. report  would  have  spread 
without  him.  But  I  judge  this  epithet  ia 
bestowed  on  him,  not  so  much  ibr  that  li« 
thouffht  and  reported  her  to  be  with  child, 
which  hundreds  did  besides -him  at  that  timet 
hot  because  he  was  so  very  offidous  to  prove 
her  hand  by  his  receipt. 

This  may  indeed  bethought  a  meau-enirited 
action  from  him,  as  he  had  been  her  rormer 
admirer:  and  1  think  if  her  haBd>writin|f 
could  have  been  proved  without  his  appearance, 
he  should  have  (tirred  last.  *  However,  I  would 
not  have  you  so  very  angry  at  him,  since  I  do 
not  find  that  he  got  any  thing  more  by  it,  than 
to  liave  the  judge  informed  teat  he  was  one  of 
their  own  sect.  And  if  Ibf  this  only  he  must 
be  a  nominal  Quaker,  1  oouM  tell  vou 'of  some 
that  have  had  great  parts  to  act  in  this  prosecu- 
tion, that  are  as  far  from  being  real  Quakers 
(if  to  be  so  is  a  perfection)  as  Mr.  B' 

4.  '  Because  Mr.  Marson  and  Mr.  Afcher 

*  on  th^  trisl  swesr.  That  Mr.  Cowper  deposed, 
<  that  Mrs.  Stout  was  a  modest  perBon,  &o.' 

When  Mr.  Cowper  was  before  the  coroner,' 
he  dreamed  not  of  the  approaching  storm  that 
was  coming  upon  him :  and  I  think  it  was  not 
reasonable  that  he  should  concern  himself  at 
all  with  her  ehnracter ;  there  were  not  want-^ 
ing  those  who  were  ready  enough  to  think  he 
had  been  too  famiKar  with  her,  and  that  on 
some  resentment  taken  at  his  oarriMre  to  her 
she  had  destroyed  herself:  so  that  if  it  vrers 
only  to  wipe  off  this  suspieionr  his  account  of 
her  was  no  other  than  what  any  man  rnide^  hie* 
cireumstances  might  have  given.  *  1  cannot 
tell  what  you  might  have  thought  of  him,  but 
had  he  told  the  coroner  he  knew  she  was  me-^ 
lancholy ;  that  it  was  upon  his  aoconnt,  for 
that  having  formerly  been  very  civil  to  her,  he 
grew  of  late  sick  of  her  acquaintance ;  and  that 
because  in  his  last  visit  he  had  betrayed  some 
little  indifierence,  and  notwitlistaodtng  her  im- 
portunity, would  not  stay  to  lie  at  her  house;- 
she  had  therefore  in  a  passion  thrown  herself 
into  the  rirer;  if  Mr.  CoWper,  I  say,  had- 
given  tlie  coroner  such  a  relation., as  this,  I' 
sbouU  have  tliought  him  a  person  of  very4il|l9. 
ondeistahtKng.  ^n.         '  •«  . 

Asm  her  melancholy,  I  heli«Wit'..|fMi.  toeh 
as  did  make  her  bead  and  her  heart  ache  also  j 
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•ml  tbatitwai  BMnne  tli«D  a  eommon  iMmiflnor, 
whatarer  yo«  (who  bad  parfaapa  no  gieat  iiili-» 
maev  with  her)  jnay  imagioe*  or  her  mothca 
•^d  brolbar  i^ive  out,  I  an  nikfieil  tliera  waou 
no  proof  of  tuch  a  mehuoboly  ai  waa  nest  la 
4wlvactioOi  Thcra  ia  a  cortaia  gaoUowonan 
now  in  being*  who-cannol  deny  that  she  had 
board  Mra.  wout  wish*  berKlf  dead,  sayings 
abe  waa  Ibo  niaerableat  creature  lu'mf ;  end 
UmI  sbo  bopadt  if  it  ware  paanbloy  to  dM  aftiw 
•ucb  a  manner  that  tha  world  might  know 
nothing  of  the  matter^  nor  ever  eo  much  aa 
mention  there  bad  be«i  loob  a  peiaon  living. 
Bm  indeed  her  meiaacboly  is  loo  well  atteeted, 
to  be  eo  muob  aa  doubled  of  by  any  diiinlereeled 
peiaon ;  and  therefore  aa  you  are  apt  to  think 
there  are  many  fiienda  and  relatione. Kngolted 
to  a  par^  that  will  not  boggte  to  toll  a  ^e  to 
•ave  a  mend  or  near  rebnon  from  — ^—  I 
•Qppoee  yoo  mean  the  gdlowe;  eo,  on  the 
other  baiid,  1  believe  thm  may  be  thoiw  in  tha 
worid  who  would  not  ecrbple  to  tell  an  untruth, 
vhich  ia  ef  near  kin  to  a  lye,  and  if  it  were  in 
their  power,  would  bring  a  man  to  the  eaid 
ftooe,  lather  than  it  should  be  thought  a  near 
wiend  and  relation  was  in  love  with  a  married 


The  gentlewoman  you  take  notiea  of,  sa 
vmoh  importuned  by  thadeeeased  to  stoy  with 
her  that  night*  if  she  has  not  altered  her  story, 
will  aoknowledfe  that  Mrs.  Stout  did  teU  her 
ihe  waa  iwy  much  indispeeed;  and  farther, 
tiitb  she,  vou  see  I  am  Yery  melanohely,  so 
that  it  will  be  the  greater  unkindness  if  you 
leave  me  at  thia  time  akmo. 
.  You  eay  there  are  a  thousand  pounda  want- 
ing of  her  original  fortune :  1  wish  you  bad 
tofil  na  whether  you  set  aside  thachaive  of  the 
peeaaention;  if  you  include  this  in  the  Want, 
one  half  might  tM  expended  that  way ;  for  I 
funpeee  tbene  was  nothing  spared  to  carry  it  on. 

1  have  heard  of  people's  wanliog  that  which 
they  never  bad ;  apd  I  am  credibly  informed 
Ibis  is  the  caae  in  debate.  Some  of  your  ooun* 
trymen,  that  have  been  many  years  aoqnainted 
In  the  family,  do  toll  me  there  ia  as  much 
fauodae  ever  sheoouU  be  thought  worth;  but 
if  yoA  would  be  ereditod,  you  moat  give  better 
Mof  than  youia,  or.  her  relations  say  so» 
However^  I  think  this  to  be  very  little  mate- 
rial ;  .she  might,  though  in  some  thioffsbe  verv 
frugal,  ia  others  be  as  extravagant ;  But  whica 
way  soever  it  iagone,  itaeems  nothing  lem  can 
npay  it.  than  the  lives  of  persona  who  had 
never  aoM  her. 

Tbeeigh  the  Ouakera'  affirmation  will  not  be 
tol^  in  criosinal  cases  (it  waa  wdl,  I  think, 
that  it  waa  not  admitted  in  this  particular  oneV, 
yet  they  have  now  the  privtim  topublisb their 
reasene,  why  tbc^  suspeetedMr.  CJowper  to  be 
privy  to  the  receipt  of  any  of  her  money,  more 
than  that  whieh  the  writom  found  in  her  cua- 
tady,  and  bis  own  aoknowJedgment  do  evince. 
I  am  sure  he  hsa  bid  them  a  fair  defianoe, 
havinif  openly  nhdlenged  the  worst  of  hie  ad- 
fWinaa»jtenwwwfaat.thMrmm€fthii  aa. 
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If  they  think  fit  to  draw  up  anv  thing  of  thia 
kind,  1  niould»advise  them  to  make  use  of  same 
abler  derk  thaa  the  author  of  the  Hertibrd 
Letter;  for  if  he  baa  the  nian8$r|Naent,  it  is  a 
gnat  chanoa  if  we  are  not  entertained  with  one 
of  Mrs.  Qurrey'a  dreana,  or  some  saoh  ridicu- 
lous ionnando. 

In  this  phuse  we  an  onot  mom  aeqnaioted 
with  the  nee  of  the  epiglotlis,  which  you  will 
bnee  continunlly  ito  cloee  on  the  mouth  of  the 
aapera  aiteria,  nnlens  in  expiration.  On  the 
contrary,  I  have  toM  you  (and  will  aobnut  my- 
self to  any  anatomist  m  Europe),  that  it  ia  rar 
the  meat  part  open,  and  never  exaotly  deses 
but  upon  deglutition;  so  that  whatever  you 
build  upon  tMt  notion  raust  fall  to  the  gniwd. 

I  think  it  ia  but  reasonable,  that  Mr.  bann 
Batsell  retiwn  his  thanks  to  you,  for  th^  com- 
nlimenl  too  put  upon  him  in  the  done  of  jronr 
letter.  I  am  ready  to  apprehend,  thnt  then  is 
no  trialaufiEnd  to  be  printed,  till  altor  the  ex- 
aminatioo  of  the  judge,  and  his  pennissiooirst 
otoained;  and  tbcrefbn  must  needa  think 
omissions  and  alleratioiia,  csnecially  ef  great 
mooaent,  aa  these  shonkl  be,  which,  you  insian  • 
ate,  ia  a  very  great  itguetice  to  the  wuiid,  sa 
iiyury  to  truth,  and  too  sinister  an  action  fbr  a 
judge  to  be  guilty  of.  But  let  who  will  stand 
in  your  wav,  I  see  you  will  have  a  flii^  at 
them  ;  auff  ratber  than  be  thought  to  have  no- 
thing at  ail  to  say,  will  be  toUmg  im  of  that, 
which,  if  possible,  comes  to  leas. 

Tbua,  to  heighten  the  suspicion  of  guiKy  wa 
ara  entertained  with  a  tale  ot  a  tub,  abaut  Mr. 
Stephens's  being  ill;  orasyouexpresait,lakao 
with  a  strange  sort  of  fit.  I  hope.  Sir,  it  is  not 
always  an  argument  of  a  mao*a  gnilt,  that  ha 
cannot  carry  himself  unconcemedly,  when  be 
sees  his  tile  hanging  by  a  hair,  or  dependiogon 
the  delivery  of  a  word  or  two  from  the  foreman 
of  a  jury ;  it  ia  time  enough  to  ccnsun  when 
we  ourselves  haie  undergone  the  trial. 

Your  story  of  the  wtoe-cooper  I  have  never 
bisard  of;  and  really,  I  sm  so  desperate  jealous 
of  your  nhoions,  that  I  dare  not  credit  them 
till  they  come  with  more  authority :  when  i 
have  better  informed  myself,  I  shall  be  better 
able  to  give  you  my  opinion. 

Your  prayer,  metoinks,  with  which  yon 
oondude,  had  better  have  been  lei^  oat ;  siace, 
though  it  wonto  the  leogth  of  tlie  Pharisee's, 
whoever  takes  notioe  of^the  spirit  that  mas 
throng  the  whole  letter,  will  need  no  argu- 
ment la  to  persuade  him  that  it  proceeds  from 
an  hypocrite.  There  is  little  appearance  that 
it  is  yomr  derire  the  innocent  may  be  deared 
from  asperriona  east  mideserviedly  on  them, 
when  fiir  more  thaa  six  pages,  you  are  ventiBg 
the  utmost  of  your  malice,  and  by  tha  basest 
meana  imaginable,  would  inrinqate  those  gcn« 
tiemen  are  guilty,  who,  for  any  thuiff  you 
know  of  the  matter,  may  be  aa  tunoceat  as 
yourmlf. 

Letmetell  you.  Sir,  I  think  ita  very  bold  at* 
tempt,  and  auch  as  it  is  great  -pity  docs  net 
oomOuadertbelashoftbeUw.  WhenageiH 
tlemaA  hia  taken  hia  trial,  and  it  deaa  appev 
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B|mi'tliatliM,4Mn  M«oprMtfof4lnlMftiM 
is^cJiait^  wMhy  nor  indMd  any  UnneiOD^whioh 
toifprtimdflo  miiaiii«ia«wpiMBt  niMwIlMit  of 
,km  Msf  unfotnitely  m  l»t  .peMon  ioiber 
»49om|HHKy :  »» trord,  wlieBftMkioq'aiid.pflnoiial 
•jMeyvclMe-aDptar  Uie  only  motif  m  of  toe  pro- 
secutiOD,  whoever  briogB  the  bueiiiew  afraMi  on 
4he  stage,  does  only  eipoee  the  restleMoeu  of 
his  own  mind,  end  phinJy  evidence  that  he  is 
neither  a  true  gentleman,  nor  a  good  GhristiaB. 
I  hase  looked  over  yonr  postwvipt ;  end,  as 
in  many  places  of  the  letter,  peroeure  throagfa 
<the  weekoees  of  your  intdleet,  or  vonr  unfit- 
nees  for  the  controversy ,  yon  have  made 
good  your  progneetic  of  oetBaying  a  little  ig- 


First  of  all  yon  te^  your  fiaeBd,  yen  make  no . 
4eitk  bnt  he  has  heard,  that  the  surgeons  that  \ 
•opened  Mrf.  Stout's  hody,  deposed  she  was  a ! 
viq^.    Now  if  he  had  beard  as  much  hefore, 
as  you  make  no  doubt  he  bad,  I  don't  see  to 
what  purpose,  or  what  news  it  oonld  be  to  in- 
tibvm  mm  of  that  he  had  heard  before ;  bat  be- 
ing fearful  it  bad  not  reached  every  bod^^s  ear, 
J  mnkft  UB  donbty  this  inteUigeBce  is  to  inform 
the  world.    Bat  doubt  you  as  you  please,  had 
i  found  the  suigeons  deposed  as  you  report,  I 
ahonhl  be  ready  to  doubt  whether  they  were 
nvisB  men  or  Ibols. 

f  And  nothing  like  it  in  the  affidavit,  of 
which,  you  ssy,  you  have  deliveied  ni  a  true 

llbey  tdl  us,  indeed,  <  They  foond  Ihe  ntenis 

*  neiibetly  free  and  empty,  and  of  the  natund 

*  figure  and  magnitude  usndly  in  virgins  f 
hQtsnreLy  this  w2l  not  amount  to  a  deposition, 
that  she  was  a  vimn :  all  that  can  be  hence 
Ittftvtcd,  is  only  tost  she  .had  not  conceived ; 
andifit  be  possdde  for  a  woman  ia«|itn  toaiiB 
ef  coneeptien ;  if  missinsr  of  a  coaception,  the 
womb  may,  notwitbstaa&ag  the  carnal  coa- 
iaet^  retain  the  natural  form  and  ^ffosre  usually 
in  virgins ;  why  then,  1  ssy  all  this  implies  no 
mooatban  a  bare  probability  that  she  bad  not 
known  a  man. 

*  I  mnstcoofem,  till  now,  1  never  heard  that 
the  6gure  or  magnilode  of  the  womb  were 
•umbered  amongst  the  indubitable  marks  ^vir- 
ginity:  and  as  to  the  statP  of  the  va^a,  the 
myrtiform  earoaoles,  and  hymen,  which  mo* 
Iher  Peppercorn  herself  cotiM  only  gnem  at, 
tlmreM  no  notice  at  all  taken;  if  tfaiere  had  in- 
dtecd,  it  would  only  have  fitrnished  matisr  of 
derision,  the  body  having  been  aoionginterred. 
fio  that  you  see,  for  any  Hnag  praDrnded  to 
in  the  affidavit,  or  elsewhere,  she  might  not  be 
a  virgin ;  though  charity  shooM  oblige  us  to 
hope  at  feast  that  she  was. 

Postscript. 


Sinea  this  Reply  went  roto  the  pieos,  I  have 
bemi  infbnned  by  a  gentleman  of  nnqaestiea- 
nble  credit,  that  the  story  ef  the  wme-oooper, 
nt  the  cfese.of  the  Hertford  Letter,  took  its  rise 
only  from  what  follows :   There  was,  it  seems, 

^  iwn  tathe  ■aeiace,  who  had 
ba  tbmaai  nam  *nii  hsMOy 


andOTnedafcanvpasdaad;  bemg<€aniiedtohk 
lo^gNr*  bofbegan  tooaeeand^  idly  ;  whioh 
was  no  Bsore  than  4he  effect  of  a  doKrhim, 
arising'iMm4be  oonoamioa  <of»bis  brain,  which 
ndfrht  have  cnade  any  man  light-headed  aa 
well  as  he ;  aad  which  nothing  but  ooe  as  mad 
oould  have  improved  after  such  a  manner  aa 
the  btter- writer  has  done.  By  this  the  pub* 
lie  may  be  informed  of  the  disingenuitv,  not  to 
say  down-light  viHainy,  of  eome  people  in  the 
werkl ;  who,  missing  their  design  ef  tafaing 
away  a  man's  life^  seek  all  pomihle  ways  ef 
mordsring  his  reputation. 

SOMS  OBSBRVJinnONS 

On  the  Trial  of  Spencer  Cowpbr,  J.  Jffi^poK, 

£.  StRPHSMB,  W  .  BoOERS,  fHAT  WOB  TRUn 

AT  Hbrtporo,  abovtivb  MeaoRRCv  Barmi 
^oirr ;  togbthbr  witr  otbsr  tbinqs  vb- 

LATING  THEREUNTO. 

To  lead,  and  to  give  aonie  lijght  intn  this  mat* 
ter,  it  may  be  necessary  to  give  some  account 
hew,  how,  and  open  what  eecasion  the  ae» 
^uaintance  of  SpencerOowperand  Saiiab  SUNft 
be|fao.— The  ground  aad  nae  thereof  took  im 
original  Unom  her  fother,  who  at  all  eleciiei» 
promoted  the  interest  of  the  CW|Mrs>  4otfaa 
dtasost  of  his  power ;  through  which  a  gi%at 
intimacy  was  created  bciiwieu  the  Amims  of 
the  Gowpersand  the  Stouts ;  which  did  act  e«* 
pire  with  the  death  ef  her  fother;  forherbro* 
ther,  by  the  fotber^s  nde,  coatuwed  his  tcspcctfi 
to  that  fomily ,  aad  ijpared  mo  pains  to  espoasa 
and  carry  on  their  wteirast,  in  order  to  their 
being  chose  parliament  men  for  that  town. 
These  obligations  engaged  the  two  fomilies  to 
a  frequent  oonvematien ;  insomuch,  that  when 


they  were  in  the  country,  eonre  or  ether  ef 
them  were  often  together,  as  well  the  yonng 
women  as  the  men ;  as  appeared  by  vmt  hit 
brother's  wife  said  at  his  trial,  *  That  she  was 
'  butaixdays  at  Hertford  the  summer  before, 

*  and  that  she  aaw  her' (to  wit,  S.6coat)  *  every 

*  day.'  And  great  pretensions  «f  k^re,  sad 
proffers  of  kindness,  were  egpi'csscd  by  the 
Cewpers  in  generel  to  the  Stouts;  and  by  this 
man,  Spencer  Cowper,  and  his  wile,  in  particu- 
kr,  to  the  deceased  young  woman :  and  thus 
itoontinned,  in  appearance,  till  tbeday  that  aha 
was  forscd  edF  the  etsffe  of  this  world' 

IVhen  her  fodier  died,  he  left  her  sole  exe* 
eotrix,  aad  gave  her  most  part  of  his  personal 
estate:  and  a  considerable  part  of  it  l»iog  hi 
die  brewer's  hands,  and  in  malt,  which  she  soM 
sAerwards,  she  was  often  advising  with  one  ar 
ether,  how  to  disfiose  of  this  money,  So  as  to 
bavegdod  seoarities  for  it.  Ahoat  a  year  be« . 
fore  her  death,  she  went  to  London  aboot  these 
ocoBsiens,  and  kidged  at  a  goldsmith's  house ; 
as  soon  as  the  Cowpcra'  wives  heard  where  she 
was,  they  made  her  a  visit,  both  SpeiMcer^  and 
bis  brother's,  and  invited  her  to  their  houses. 
Whilst  she  lodged  at  this  geldsmith'^  hoase,  he 
had  out  several  hundred  pooods  for  her  in  mtk 
and  other  Moarities  of  the  gerenHneot ; 
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bat  ibeMnff  not  wlUiiiglo^ky  oal  modi  tlict 
w»j,  bui  nther  on  eonie  mortgitge  of  land,  the 
went  U>  a  kwy er,  with  whom  the  wm  Mqnainl- 
«d,  to  see  if  he  coald  dtspoie  of  ■ome  for  her ; 
be  told  her  he  could  help  her  to  a  morttfap^e  ibr 
500/.  hot  they  would  gif  e  but  five  in  toe  boD- 
dred:  ao  she  takes  it  into  conaid^ratioo ;  but 
af^erwarda,  she  beings  at  Mr.  8peooer  Cowper's, 
«nd  he  lallin^  into  some  diflcoune  with  her 
«lMiut  ber  affairs,  and  understanding  she  had  a 
considerable  sum  of  money  to  put  out,  he  prof- 
futd  to  do  lier  all  the  kindness  that  lay  in  his 
power ;  and  would  help  her  to  a  roortgan^  of 
land  three  times  the  value  ol  the  money  lent  on 
it,  at  six  Sn  the  hundred ;  and  wouhl  see  that 
the  title  should  be  good,  and  be  as  careful  in  it, 
as  if  it  were  his  own  conceros ;  and  if  the 
wantied  counsel  at  any  tinne,  either  to  pot  out, 
«r  to  recover  money  that  was  owing  her,  or  any 
ibiug  else,  for  which  >>he  had  occasion,  he 
would  give  it  her  gratia,  which  from  another 
must  cost  ber  some  gumeas :  so  she  accepted 
4»f  his  i^oller,  and  told  him,  ahe  would  deppud 
.on  his  advice,  not  qoeatioDiog  to  have  good  se- 
oority  for  her  money.  When  she  came  home 
io  her  lodging,  she  told  the  goldsmith  where 
«be  lodged,  that  now  Mr.  Hpencer  Cowiier  had 
promisHl  to  help  her  to  securities,  and  lie  was 
io  dispose  of  her  money. 

Soon  aHer  this,  she  went  home  to  Hertford, 
Bnd  tohl  her  mother  the  same,  and  naked  her  if 
•be  had  any  money  to  put  out ;  if  ahe  had,  it 
night  go  amongst  tier's,  and  her  mother  ahoold 
have  no  trouble  with  it ;  for  ahe  wouM  pay 
her  the  interest  aa  it  became  due :  ber  moUier 
then  aaked  her,  if  ahe  could  so  far  confide  in 
him,  aa  to  recetre  her  monev,  to  pay  it,  aud  to 
make  tb^  writing»|  and  to  look  after  the  title, 
•nd  all  without  the  iuapectioa  of  any  body  dsef 
•he  aaid,  Yea,  abe  bebeved  that  he  waa  a  very 
honest  man,  and  she  thought  she  might  trust 
him  with  more  than  she  IimI  to  put  out ;  and 
he  being  a  man  of  repute,  it  was  below  bim  to 
nrroog  ber.  Then  her  mother,  thinking  the 
•ame,  gave  ber  150/.  to  put  amongat  ber*8, 
which  ahe  bath  oerer  beard  of  ainoe ;  but  it  is 
gone  with  the  reat. 

About  a  month  af^er,  Speneer  Cowper  came 
to  Hertford,  Mid  took  lodgings  for  hia  wife  and 
fiimily,  and  then  brought  hia  wile  to  give  this 
young  woman  a  visit,  and  to  be  further  ac* 
quainted  with  her.  AiWr  this,  she  aeemed  to 
love  and  like  her  company  m  well,  that  ahe 
•aid, '  She  did  not  desire  the  company  but  of 

*  tew,  or  none  else  in  the  town ;  and  therefore 

*  would  m^e  no  returns  of  their  visits,  till  the 

*  week  bdbre  she  went  home  to  London ;'  and 
would  come  frequently  two  or  three  times  in  a 
week  to  visit  her :  and  when  her  husband  waa 
io  the  country,  he  sometimes  would  come  with 
her,  and  thereby  had  the  opportnnity  of  dia- 
ooorsing  her  about  her  affairs. 

When  she  bad  gathered  io  near  what  abe  in- 
tended be  abould  put  out,  from  the  brewers  and 
others  that  were  indebted  to  ber,  she  writ  a  lei- 
ter  to  London  to  him ;  and  one  of  her  ac- 
^uaiiitinoe  ooming  to  visit  her,  befbra  ah^lmd 


•eded'iliip.abe  bidberi«ftd1t,whidi  abedtdl; 
mwbich  letter  abe  writ,  vs.  *  lliat  abe  bad  n 

*  thooaand  ponnda  to  nm  oat,  and  that  aevcral 

*  bmidreda  of  it  were  tnea  ready ;  and  the  rsrtt 

*  to  make  vp  that  •on,  wooM  be  no  in  a  httla 

*  time,  or  so  aooo  aa  be  oooM  diapoae  of  it  od- 

*  vantageoQsly  for  her.'- 

Afler  this,  she  several  4inea,  in  diauonao 
whh  thia  woman,  hath  told  ber,  ^  That  he  waa 

*  boying  an  eetate*  for  ber,   in  groond-reoai, 

*  which  he  had  ivcommended  to  her  fbr  an  ex- 

*  traordinary  pennyworth  ;   and  that  it  wouM 

*  be  solil  for  a  thowtatod  poonda,  hot  be  believed 
'  it  was  worth  more ;  and  if  be  coobl  oot  oblige 
'  her  with  it,  be.lookrd  upon  it  to  be  ao  great  a 

*  barsratn,  that  be  would  buy  it  for  hia  owo  oae :' 
and  site  abo  told  her  mother  the  same. 

The  next  quarter  sessiooa  afler  tbia,  which 
was  the  last  before  thet  assize,  at  wbtoh  tioM 
her  ddys  were  ended,  Spencer  Cowper  cano  to 
flcrtfbml,  and- in  the  evediog  be  caowe  and  eo- 
quired  for  Mrs.  Sarah  Stout,  at  her  aotber*is 
house,  where  be  waa  not  at  aH  expected  to 
k>dge,  he  oot  having  lodged  there  for  aeveral 
years,  viz.  net  since  ber  father  died :  and  after 
about  an  hour's  diaoourse  with  ber,  be  and, 

*  He  was  destitute  of  a  lodgiog,  for  hia  laodbn^ 

*  Batea'-  («  here  be  oaed  to  lod^)  *  waa  diaoooi* 
'  posed,  and  made  a  great  noise,  and  he  did  00! 

*  like  to  lodge  there.'  So  she  thought  abe 
could  do  00  less,  m  civility,  than  aak  bin  n 
h)dge  at  her  mother's  boose,  be  having  the« 
brought  her  that  mortgage  deed  for  %00i,  aboot 
whid  he  made  such  a  loog  diaooutae  at  hia 
trial  j  which  money  had  be«i  carried  poMidy 
to  bim  aome  time  before:  at  the  recetvingof 
which  aecority,  abe  aeemed  to  be  vety  nooh 
pleaaed.  But  ahe  having  told  bim,  that  abe  in* 
tended  to  reaerve  aome  part  of  htr  ponioo'lbr 
ber  own  particular  use,  in  caae  ahe  lived  le 
marrTt  which  she  would  put  out  for  that  end, 
she  naving  enough  besioes;  he  advised  ber 
theo  to  keep  it  pnvate  f Vom  all  peraoos,  elae 
her  cod  wookl  be  frustrated;  which,  io  all 
likelihood,  he  thooffbt  ahe  had,  and  that  none 
bad  known  her  mind  in  that  particular  hot  him« 
aelf,  he  having  advised  ber  to  privacy. 


Indeed  S.  Cowper  doth  aoggeat,  to  a  t 
lately  preaented  to  some  of  tlie  memoers  of  par- 
liameot,  (see  p.  1189)  that  bia  proaecotorajiad 
not  the  impudence  to  suggest  at  nia  trial  (tlioo^ 
pot  in  miod  of  it),  that  woat  tliey  accuaed  bin 
of  waa  done  for  the  sake  of  gain.  It  is  ti'oe,  ho 
did  demand  a  proof,  that  he  had  any  of  the  de* 
oeaaed  yooog  woman'a  money  in  bis  hands : 
and  it  cannot  be  suppoeeil  that  be  would  con* 
oeal  it,  if  he  knew  there  was  any  one  aUve  thai 
could  make  positive  proof  of  it ;  for  theo  it 
would  have  been  in  vam  to  bave  denied  it:  but 
her  mollier  did  then  attempt  to  speak  what  abo 
knew  in  that  particular.  Mid  other  tbioga  tOo, 
hot  wn  atopped  aeveral  timea,  and  not  aoffered 
to  apeak,  unlensbe  would  awear;  which  lie 
knew  well  enoogh,  ber  peraoaaion  would  not 
admit  her  to  do. 

The  next  thing  ohaervable  ta,  the  aano  wo» 
man,  befera*flMniionod,  whioh  «aad  ob4  mm 
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her  loiter  eent  to  him,  which  gave  an  acooniit 
wlMt>  DMoey  she  iDtended  he  should  dispose 
of  for  her,  and  that  she  had  several  hundred, 
pounds  of  it  then  ready:  she' being  with  her 
one  day  in  her  chamber,  about  two  weeks  be- 
fore her  death,  she  bid  her  look  in  a  dAwer 
there,  and  bring  her  the  money  therein ;  upon 
poroeiving  it,  f  Am  not  I  very  rich  ?'  said  she. 
The  other  denrandine'  the  reason  of  that  qoes- 
tion,  *  Beoause,'  said  she,  '  it  is  all  the  money 

*  that  I  am  now  mistress  of;'  which  was  only 
two  guineas  and  a  tittle  siWer,  notwithstandihg 
she  had  so  many  hundred  pounds  in  her  posses- 
sion not  lonjrbefbre.  And  about  the  same  time, 
she  being  m  discourse  with  another  person 
abottt  her  eoocems,  she  said,  « That  Spencer 

*  Cowoer  bad  a  great  deal  of  her  monies  in 

*  his. bands;  and  that  be  was  to  have  more:' 
and-  her  relations  do  miss  about  a  thousand 
pooiids;  and  they  know  of  none  she  disposed 
of  any  other  ways,  after  she  writ  that  letter  to 
him.  And  when  her  mother  asked  him  before 
the  lord  diief  justice  Holt,  what  money  he  had 
in  his  handsof  her  daughter's?  He  said  *  None;' 
and  also  said,  *  He  thouji^ht  fiis  reputation  would 

*  hare  secured,  or  earned  him  abore  suspicions 
^  or  eKaminatioos  of  that  kind.' 

But  it  may  easily  be  gathered  who  canried 
her  money  away,  for  a  great  deal  of  it  was  in 
gold;  and  that  rery  morning  he  went  away, 
when  he  had  lodged  at  her  mother's  house,  be 
very  much  importuned  her  to  come  to  his  bouse 
at  London,  and  told  her  how  glad  his  wife 
would  be  of  her  company,  and  iMed  many  ar- 
guments to  persuade  her  to  it ;  and  at  lengfth 
said,  '  He  would  not  go  oat  of  the  house  till 

*  she  had  promised  him  to  come:'  but  she' re- 
fused to  promise,  and  said,  '  She  did  not  know 
*•  when  she  should  come  to  London.'  This  dis- 
course was  in  the  bearing  of  one  that  will  evi- 
dence it  upon  oath. 

The  week  before  that  assize,  she  receired  a 
letter  from  his  M^ife,  which  was  writ  after  the 
usual  maoner,  as  she  bad  several  not  long  be- 
fore, very  earnestly  inviting  her  to  her  house  at 
London,  with  hiffb  expressions  of  love ;  end  so 
much  the  more  she  desired  her  company  then, 
because  she  believed  they  should  not  come  to 
lodge  at  Hertford  that  summer:  and  in  that 
letter  tellp  her,  *  that  they  must  expect  her 

*  husband  at  their  house  at  the  assize ;'  the 
which  she  laid  her  mother  and  others  who  read 
the  letter.  This  letter  Spencer  Cowper  con- 
fessed to  the  coroner's  inquest,  that  he  ordered 
bis  wife  to,  write  it  for  bis  lodging  at  her  mo- 
ther's house;  but  when  he  was  examined  by 
the  lord  chief  justice  Holt,  he  then  denied  it, 
and  saki,  *bis  wife  writ  no  letter:''  but  her 
maid,  Sarah  Walker,  being  present,  told  him, 

*  His  wife  did  send  a  letter,  and  that  she  herself 

*  took  it  in  of  the  post-man,  and  gave  it  to  her 
'  mistress;'  so  then  be  could  not  deny  that 
there  was- a  letter  sent.    ^ 

And  acoordingfy  he  came,  and  sent  bis  horse 
thither ;  and  being  asked,  before  he  rid  from 
the  door,  whether  be  would  come  to  dinner  ? 
Henidy  <  H«  imnot  evtaiSf  hot  be  wooM 


<  send  word  :^  but  her  mother  and  she  staying 
Ipng,  and  he  not  sending,  they  sent  her  maic^ 
to  see  whether  he  would  come  or  no ;  who  then 
quickly  came,  and  dined  there :  and  when  he 
went  from  thence,  the  young  woman,  Sarah 
Stout,  going  to  the  door  with  bim,  asked,  <  If 
'  he  tfiottgbt  to  lodge  at  their  house  P'  He  said, 
*  Yes,  be  would  come  and  lodge  at  their  house.' 
This  she  said  as  soon  as  he  was  gone,  and  then 
bid  the  maid  go  get  his  bed  ready :  at  night, 
when  he  came,  her  mother  being  m  the  room 
with  her,  he  fell  into  some  discourse  remote 
from  any  thing  of  her  daughter's  business  ; 
and,  afler  some  time,  called  for  pen  and  ink,  to 
write  a  letter  tu  his  wife,  although  it  was  not 
post-night,  nor  did  any  carrier  go  next  day. 
When  ne  went  to  write,  her  mother  and  she 
went  out  of  the  room,  and  staid  a  considerable 
time ;  but  it  growing  late,  the  young  woman 
went  in,  to  see  if  he  had  done,  and  if  lie  would 
have  any  supper ;  and  what  he  desired,  he  had. 
Her  mother  went  not  in  asaio,  because  she 
knew  her  daughter  expected  be  would  g ive^er 
some  account  of  her  money,  and  have  brought 
her  security  for  it,  as  he  did  the  sessions  before 
for  900/. ;  and  she  finding  that  be  would  not 
speak  of  It  before  her,  would  not  interrupt  Ibem, 
but  gave  her  daughter  time  and  opportunity  to 
speak  to  him.  YThat  discourse  they  bad,  tk 
not  known ;  but  sure  enough  it  wss  very  dif- 
ferent from,  end  inconsistent  with,  what  be 
rendered  it  to  be  at  his  trial ;  for  he  had  writ  a 
receipt  in  full  for  use-money  he  paid  her  then, 
whicn  hiy  on  the  table,  but  was  never  signed 
b^  her,  although  be  pressed  her  to  it  several 
times,  and  Iridfaer  put  on  her  considering-cap. 
(as  he  confessed  to  the  coroner's,  inquest)  and 
asked  her,  If  she  was  lazy?  yet  still  she  re- 
fused to  sign  it;  which  plainly  shewed  her  dis* 
satisfaction,  and  that  there  was  more  due  to 
her,  else  she  would  never  have  refused  it. 

Between  ten  and  eleven  o'clock,  she  called 
her  maid  to  make  a  lire  in  his  chamber,  and  to 
warm  his  bed,  in  his  bearing;  and  while  the 
maid  was  doing  it,  he  went  out :  her  mother 
hearing  the  door  clap,  went  into  the  parlour,  to 
ask  her  what  the  reason  was  of  bis  going  out 
when  his  bed  was  a- warming,  and,  to  her  sur- 
prize, found  she  was  gone  too,  and  never  saw 
ner  alive  afterwards.  She  admired  what  the 
meaning  of  this  should  be,  knowing  that  she 
never  used  to  go  out  so  laie ;  neittier  oould  she 
imagine  whither  they  should.be  gone ;  but  after 
some  oonsideration, .  did  tbiok  be  might  tell 
her,  that  the  securities  she  expected  vrere  to  be 
signed  and  sealed  somewhere  m  the  town ;  and 
that  he  had  persuaded  her  to  go  out  upon  that 
account,  and  so  vras  in  expectation  of  them 
quickly.  The  maid  that  was  warming  his  bed 
stayed,  expecting  him  to  come  op ;  thinking, 
when  she  heard  the  noise  of  t lie- door,  he  was 
gone  to  carry  his  letter  somewhere ;  which,  it 
M  thought  b^  some,  was  his  pretence  in  going 
out,  thereby  to  draw  her  to  the  door,  to  let  him 
out ;  for  there  is  no  ground  to  believe  she  went 
any  farther  with  bim  willingly :  so  they  sat  up 
alloighti  both  bernother  aod  the  mm,  ey- 
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pecdag  tlwB  erm  iiuoiile»  nol  komraq^  where 
to  look  for  her  at  Uiat  time  of  uight ;  but  if  they 
had,  would  ne? er  have  gone  to  the  ri?er,  where 
■be  was  fbuud  floaiiog  the  next  inoniiiig;  for 
there  was  oo  maooer  of  circumttance^  either 
in  her  wonlt  or  aclioiifc,  that  did  give  then  any' 
cause  to  think  she  would  drown  herself,  or  that 
■he  erer  had  any  thing  of  that  nature  in  her 
thottgbu. 

No  sooner  was  she  taken  ont  of  the  rirer, 
hut  it  was  spread,  by  his  pany,  botli  in  city 
nnd  oountry,  tliat  she  was  with  child,  and  had 
drowned  herself  to  avoid  the  shame.  That  she 
was  not  drowned,  b  clear  unto  alt  who  are  im- 
partial, and  have  had  a  true  account  of  the 
case,  either  at  the  trial,  or  otherwise;  as  it 
plainly  appeared  by  those  settlements  of  bkMid 
•nd  bruises  about  her  head  and  neck,  and  on 
one  of  her  arms ;  and  her  having  no  water  in 
her,  but  was  empty  and  lank,  whes  she  was 
first  taken  out  of  the  water. 

The  evid«ice  was  veiy  full  and  olain  against 
them,  and  the  judgments  of  the  dectors  stand 
firm  and  good,  andare  not,  nor  ever  can  be  das- 
proved,  by  all  the  evasions  and  distinctions  of 
voluntary  drowning,  and  drowning  by  aooidont ; 
nor  by  all  those  little  tricks  made  use  of  bv 
those  on  the  other  side,  by  drowning,  and  halif 
drowning  of  dogs,  and  other  such  hkeeicperi- 
toeuta,  whereby  they  have  only  exposed  thum* 
Celves.  But  when  she  waa  taken  up  again, 
after  she  bad  been  buried  six  weeks,  in  order 
to  he  cleared  of  tbat  infamoua  report,  which 
then  was  given  out,  for  the  only  reason  why 
•he  drowiukl  herself  (lo  wit),  her  being  with 
child  ;  then  nothing  could  be  more  plain,  than 
that  she  waa  not  drowned,  but  came  by  h«r 
death  some  other  way,  as  the  doctors  and  sor- 

£»DS  did  ^ve  their  upinton  upon  oath,  before 
e  lord  cbief  jostioe  Holt,  and  at  the  trial  also. 
And  it  is  very  probablei  tliat  these  three  geiH 
Uemen,  John  Marson,  Ellis  Stephens,  and  Wm. 
Rogers,  icnew  very  well  how  she  came  by  her 
death,  (whose  lives  Spencer  Cowper  seemed  to 
he  mure  tender  of  than  of  his  own)  by  their  dis* 
course  tbat  night  her  death  was,  about  an  hour 
afler  she  was  missing;  for  as  soon  as  tliey 
came  into  their  lodgings  at  John  Gurrey 's,  they 
could  not  forbear,  but  began  to  ask  him  several 

auestions  about  ber.  Although  we  do  not  ua- 
erstand  that  either  of  them  had  any  foraMr 
knowledge  of  her,  yet  Marson  pretended,  that 
he  bad  made  love  lo  her,  and  tbat  abe  had  cast 
him  off;  ^  But,'  said  he,  ^  a  friend  of  mine  is 

*  even  with  ber  by  tliis  lime;*  then  one  of  the 
others  asked  him,  *  If  the  business  was  dooef ' 

*  If  it  is  not,'  said  he,  <  it  will  be  dsne  this 

*  night.'  <  Yes,'  says  the  other,  <  her  business 
'  is  done ;  8arah  Stout's  courting  days  are 
'  over.'  Wiiat  coultl  have  been  spoke  plainer, 
except  they  had  said,  *  She  is  dead?'  This  was 
positively  proved  against  them.  Also,  the  said 
Marson,  when  he  oame  into  his  lodging,  was  in 
a  great  sweat,  and  called  for  a  fire  to  dry  his 
feet  aud  shoes,  they  being  wet  b(»th  without 
and  within ;  and  pretended,  that  be  hos  just 
then  oonU  £roih  London  iibaing  than  betimb 


dercB  and  twelve  o'dodt  at  sight ;  irhsirai  it 
was  proved,  that  he  caote  ioio  towa  two  sr 
three  hoars  before.  Aiul  when  Maiasa  asked 
the  other  two,  *  what  they  had  spent  that  day  ?' 
oae  of  them  asked,  '  what  was  that  Is  bin? 
'  He  was  to  have  forty  or  fifty  pounds  for  kit 
'  share.'  The  said  Slaiaon  also  pulling  set 
money  out  of  his  pocket,  swore  that  he  wsaM 
spend  it  all  next  day,  for  joy  the  husiotss  was 
done.  And  wheress  they  say,  ia  thsirCaae  lo 
the  pariiament,  *  They  are  omq  in  goad  boii- 
'  ness  at  London:'  if  they  are  ao,  it  had  bsai 
well  if  they  bad  staid  io  it ;  for  aure  eaoiyk, 
they  had  n<igood  business  at  Hortfosd ;  aeitber 
did  they  pretend  to  any  atall,  but  said,  'thiy 

*  cane  only  to  see  lashioos,*  to  the  wasim 
where  they  lodged. 

And  it  IS  n&y  observable,  how  higUy  d»- 
pleased  Hpeucer  Cowper  was  at  her  beaig  takm 
up,  and  how  he  eancally  hasanght  the  jadge, 
that  what  the  doctors  did  and  Mid  then,  aiiglit 
not  he  allowed,  or  takea  for  avidaiMx;  slh 
leging,  that  sha  ought  not  to  have  beaa  taboi 
out  i  her  gave  without  legal  aathocity,  for 
private  innpertioa  of  parties,  ajtogetheramoipt 
themselves;  whereas  there  aught  lo  have  bseo 
some  on  both  sides,  km  sava,  iest  tbey  sbeaM 
have  broke  her  scall,  aad  the  gi^adamen  sbsuld 
have  been  tr^iannad ;  aad  yet  dador-Gsmlii, 
sir  William  Cowper's  doctor,  «w  with  Ifassi 
all  the  while,  as  doctor  Cosianrarth  told  Ibe 
judge,  and  was  sent  for,  on  pwpooe  to  takesff 
any  soch  dejection ;  and  did  sal  his  hand  ts 
the  certificate,  of  her  dearaass  of  that  irsadil, 
with  the  rest  of  Che  doctors:  which  is  as  Ibl* 
foweth: 

*  We  whsse  names  are  here  uader  wrilkB, 

*  having  esamiaed  the  body  ol'  Mrs.  fisnh 

*  filoat,  deceased,  do  fiml  the  uterus  pcrfMlly 
'  free  and  empty,  and  of  the  nattual  fifptre  lod 
'  maguitude,  as  usually  in  v-irgioa.  We  foaod 
'  no  water  in  the  stomach,  ititeslinas,  abdomia, 
'  luaga,  or  cavity  of  the  thorax. 

JoRM  DiMsiuLB,  sea. 

WlLLUM  COATSWCaVU* 

GUmoel  Camuk. 

AOBEBT  OlMS0Ai:.K,M.D. 

John  Umsnatr,  jea. 
Dankl  Paiuips,  M.J). 
Uertfi^d,  April  BSlk,  1609.        (Cupia  veia.) 

Whaa  all  asoalba  were alopped,  and  potto 

silence  is  that  anatter,  and  no  reason  coind  fo 

Ipvan  w^^he  shmikl  drown  herself;  tbes 

Spencer  (jowper  was  at  a  lesi^  aad  kasw  a^ 

what  to  Met^,  why  aheabaidd  do  so;  sadl 

(to  use  his  own  words)  sodse  heads  weie  laid 

together,  to  oMitrive  that  ahe  was  m  kwc  vilk 

bim. 
In  Older  to  this  design,  those  lelteia  Wire  Id- 

vented,  whieb  were  produced  ia  oaurt,  (^°^ 
a  word  was  ever  heard  of  ibrro  before  eh«  wKt 
taken  up  again)  and  a  witness  was  piavidcd  Is 
prove  the  receiving  of  them  bodi ;  ^  ^J^ 
Irieud  UarshaH,  who  was  his  wilaes^  bad 
iorgot  the  year  whan  the  first  mm  wnU  "j* 
said,  itwaaXavshwaa  ivakaaMith;  dU^ 
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memory  was  refreshed  by  the  woond,  which 
wa&  dated  but  four  day  a  after;  and  it  seems 
they  had  for^tten  to  date  that  second  letteCf 
so  as  to  gife  it  any  credit  at  all.  This  was  that 
which  he  calls  that  importunate  letter  by  which 
he  was  invited  down  to  lodge  at  that  gentle- 
woman's house,  which  was  dated  the  mnth  of 
March. 

Now  if  her- maid  Sarah  Walker's  evidence  is 
obserye^,  which  she  begins  with,  *  My  lord«  on 
f  Friday  before  the  last  assize,   my  mistress 

*  Stout  received  a  letter  from  Mr.  Cowper's 

*  wife,  to  let  her  know  we  must  ejcpect  Mr, 
'  Cowper  at  the  assize ;    and  accordingly  we 

*  expected  him,  and  provided  for  his  coming.' 

..  This  was  the  same  day  on  which  he  says  he 
received  her  letter  of  invitation  that  she  received 
faiff  wife's^  by  which  he  invited  himself  down. 
So  that  if  she  had  really  writ  that  letter,  his 
wife's  must  needs  be  writ  and  sent  the  dt^y 
before  ber's  could  come  to  his  hands. 

And  how  those  letters  should  be  known  to 
come  from  Sarah  Stout  is  very  unjiccountable : 
for  if  there  had  been  such  a  iierson  as  Mrs. 
Jane  Ellen  at  that  coffee-house  he  mentions, 
(which,  upon  enquiry,  we  cannot  hear  there 
was),  what  he  had  to  do  to  open  her  letters  ? 
and  how  could  he  tell  that  they  were  for  him, 
and  came  fi-om  Sarah  Stout,  seeing  they  were 
not  directed  to  him,  nor  cither  S,  Cowper  nor 
S.  Stout  within  them,  hut  only  Sir  ? 

To  prove  these  letters  to  be  her  hand,  he 
brings  his  friend  Marshall  to  shew  letters 
which  he  pretended  she  writ  to  him,  as  false  as 
the  other ;  in  one  of  which  there  were  thanks 
for  bis  songs.  It  is  very  unlikely  that  she 
should  desire  or  ac6ept  of  son^,  one  who  was 
never  heard  to  sing  a  song  m  herUfe;  and 
from  Marshall  too,  whose  courtship  she  never 
received :  for  he  himself  said  at  the  trial,  that 
upon  very  little  trial  she  gave  him  a  very  ihir 
denial.'  And  Spencer  Cowper  also  said  to  the 
coroner's  inquest,  that  Marshall  told  him,  she 
aiways  gave  him  the  repulse. 

Tbi»  confirms  the  falseness  of  that  story 
which  he  brings  to  introduce  his  letters.  And. 
sJthough  she  is  gone,  and  not  in  a  capacity  to 
defend  herselT;  yet  the  woman  who  he  says 
walked  with  them  is  alive,  and  doth  affirm  it 
ia  not  tme;  which  is  as  folk>weth : 

He  says,  It  happened  one  evening  that  Mrs. 
Stout,  and  another,  and  Mr.  Marshall,  and  he, 
were  walkug  togjether;  and  Mr.  Marshall 
and  the  other  being  a  little  before,  she  took  that 
opportunity  to  speak  to  him,  in  aiich  terms  as 
be  coolessed  it  surprized  him,  and  said,  she  dkl 
not  think  be  had  been  so  dull :  he  desiring  to 
know  wherein  his  dulneas  did  oonsist;  she 
aaked,  if  bethought  she  would  marry  Manhjll  ? 
He  said.  Yes ;  else  she  had  done  ill  in  what 
•he  had  done :  she  said.  No ;  she  thought  it 
mitffat  serve  to  divert  the  oensove  of  the  world, 
nnd  favour  her  ac^uaintanoe  with  him. 

This  disoonrse,  if  it  had  been  true,  would  have 
9i]gaed,  that  she  Iiept  Marshall  company,  and 
made  him  believe  she  would  have  him :  where« 
as  it  seetnt  she  luA  never  aeen  hm  in  aU  her^ 


life  hot  once,  and  that  was  but  two  or  three 
days  before;  and  they  were  not  so  muck 
acquainted  then,  as  to  speak  one  to  the  other : 
and  therefore  there  could  be  no  ground  for  such 
discourses  if  slie  bad  walked  alone  with  Speooer 
Cowper,  which  she  did  not ;  for  the  two  young 
women  having  been  taking  a  walk  in  the  flel{ 
as  they  were  coming  home  they  met  Spencer 
Cowper  and  Marshall ;  and  they  both  turned, 
and  walked  back  belbre,  and  the  two  young 
women  together  behind  him :  and  she  had  no 
private  discourse  at  all  with  Spencer  Covvper  ; 
neither  had  they  four  aiiy  walK  together  alWr- 
wards,  in  the  field  or  elsewhere. 

These  letters,  which  were  ushered  in  by  this 
discourse,  he  would  have  it  thought  that  the 
shewing  of  them  was  so  tender  a  point  with 
him,  and  that  he  did  it  with  so  much  rdoctancy 
and  compulsion,  that  nothing  else  should  have 
forced  him  to  have  lir^ught  them  upon  the 
stage,  if  he  had  not  those  three  innocent  gen- 
tlemen to  defend  -^surely  they  had  greatly 
obliged  him) ;  and  he  solenmly  protested,  that 
if  be  had  stood  there  singly  upon  his  own  life, 
on  that  evidence,  he  would  not  have  done  it: 
when  at  the  same  time,  and  with  the  same 
breath,  he  himself  proved  it  false ;  for  he  says^ 
upon  the  receiving  of  them,  he  shewed  one  to 
his  brother,  and  both  to  Marshall,  uid  they 
both  saw  it,  and  read  it:  that  was  the  hat,  the 
Friday  before  thatassiae,  when  neither  hiaown 
life  nor«his  three  gentlemen's  were  in  any 
danger ;  for  she  was  then  alive.  And  if  there 
had  been  such  letters  of  ber's,  he  oooU  nol 
have  shewed  them  to  one  that  in  all  probability 
would  have  exposed  or  defamed  her  more  than 
Marshall,  a  repulsed  lover,  a  kinsman  of  bis 
wife's,  unto  whom  he  endeavoured  to  betray 
her;  who,  upon  some  slight  or  disgust  she 
gave  him,  told  Spencer  Cowper,  that  if  he  was 
his  friend,  he  would  slioot  her.  This  she  told 
both  her  own  and  her  mother'a  maid :  and  atao, 
as  it  is  observed  in  the  Hertford  Letter,  the 
printers,  who  writ  the  trial  in  short*hand,  not 
having  taken  those  letters,  were  favourad  with 
the  copies  of  them,  to  be  ex{)oeed  to  the  world. 

Then  there  was  an  account  given  to  the 
judge,  in  the  court,  of  his  ^ing  to  Deptford, 
and  was  said  to  be  told  his  father  at  dinner  in 
her  hearing,  about  a  year  and  a  half  before  ; 
which  put  her  into  a  awoon,  if  any  body  will 
believe  it:  and  the  ose  that  waa  made  of  tbia 
waa^  to  render  her  as  bad  as  possible,  and 
make  the  world  believe  how  d^ply  she  waa 
in  love  with  him.  But  it  is  matter  of  admira- 
tion to  oMst  that  hear  it,  thai  he  did  not  tell  hie 
wife,  as  well  as  his  father  and  brother,  bow 
fond  aher  was  of  him :  if  it  had  been  true,  aore- 
ly  that  would  have  diverted  her  from  froaoeot* 
ing  bet  ooByany  so  oflen  as  she  dhl  all  theft 
summer  fbdowing,  aa  is  before  mentioned, 
which  all  the  neighbottrhood  can  witness.  And 
if  she  waa  aoeh  a  person  as  they  now  render 
her,  why  did  tbev  seek  and  denre  her  compe* 
ny,  as  they  didr  For  she  has  several  tioMe 
aaid,  she  never  sooght  theiss< 
*  And  alses  it  is  aa  much  feo  be  wondered  at, 
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tiiat  10  chtste  a  roan  at  be  woaM  appear  to  be, 
aadooe  ra  to  flourisbiag  a  cooditioo,  as  he  lajrs 
lie  is,  shootd  order  bis  «rife  to  write,  or  have 
any  thoughts  of  lod^og  at  a  boose,  for  saving 
the  charge  of  a  guinea  (for  so  he  said  at  his 
trial,  that  his  good  husbtndrv  to  sare  a  guinea 
bad  brought  all  that  mischief* upon  him),  where 
to  lewd  a  woman  ss  he  would  have  herthoni;ht 
to  be  did  dwell,  if  he  Ind  been  really  invited ; 
which  sure  enough  he  was  not,  but  invited 
himself;  and  so  she  told  her  mother  before  be 


But  it  is  plainly  to  be  understood,  that  the 
respect  she  had  for  him,  was  not  as  for  <metbat 
ihe  believed  to  be  vrcionslv  Inclined,  but  as  for 
an  honest  man ;  as  appeared  by  the  trust  she 
reposed  in  him ;  and  tXiso  bis  being  related  to 
that  family,  whom  she,  as  well  as  her  rela- 
tions, did  so  highly  value  and  esteem,  that  she 
could  have  put  not  only  her  money,  but  her 
life  into  any  one  of  their  hands. 

8he  little  thought  what  soft  of  a  man  ahe  had 
to  deal  with;  she  was  so  deceived  by  his 
aeeming  sobriety  when  in  her  company,  and 
the  great  pretended  kindness  to  her  by  him  and 
his  wifo,  noth  for  her  own  sake  ami  her  fo- 
ther's,  she  could  not  imagine  that  a  branch  of 
that  Amify  could  have  touchetl  a  hair  of  her 
bead,  to  have  hurt  her,  or  have  wronged  her  of 
one  farthing:  slie  was  so  honest  and  plain- 
hearted,  and  to  innocent  herself,  and  an  far 
from  deserving  any  ill  uoage  from  him,  or  any 
•f  that  family,  or  indeed  mm  any  elao,  that 
ahe,  as  well  as  her  relations,  could  nave  served 
them  to  the  utmost  of  their  power:  hot  what 
returns  of  kindness  have  been  made,  and  how 
the  hath  been  treated  and  defamed,  now  she  is 
ffone,  and  not  in  a  capacity  to  defciid  or  answer 
'  for  herself,  let  the  world  judge. 

But  it  is  evklent  and  plain,  that  most,  or 
.chiefly  what  he  made  use  of  at  his  trial,  to  de* 
lend  himself  and  his  three  gentlemen,  when  he 
was  not  upon  his  oath,  is  proved  false,  even  by 
what  himself  did  swear  wnen  he  was  examined 
by  the  coroner'a  inquest :  for  when  they  asked 
htm,  if  he  knew  any  thin^  that  troubled  or  put 
|ier  into  a  discontent,  or  disoertied  she  was  me- 
lancholy, or  knew  any  one  she  was  in  k>ve 
with,  or  any  cause  why  she  should  drown  her- 
self? Unto  all  which  he  answered.  No,  npon 
his  oath ;  he  discerned  nothing  of  melanoholy, 
neither  knew  he  any  that  she  was  in  love  with : 
he  knew  one  Marshall  that  was  in  love  with 
her,  but  she  had  none  for  liim,  but  always  gave 
him  the  repulse;  and  she  was  a  very  modest 
woman,  and  he  knew  no  canse  why  she  should 
drown  herself. 

And  yet  at  his  trial  both  he  and  hit  vritneases 
pretended  to  know  her  to  be  so  roelaueboly  as 
was  near  to  a  distmetion :  and  this  depth  of 
inebncholy  he  wouM  insinuate  as  for  love  of 
him;  and  therefore  she  drowned  herself. 

Now  what  can  be  more  contradictory,  or 
smre  folly  prove  that  which  he  spake  at  hrs 
trial  to  be  false,  than  this  which  he  himself  did 
swear  f  And  this  was  evidenoed  by  two  of  the 
"^ — 'a  ioq^Mt,  and  wrenJ  more  would  have 


done  the  same,  if  they  bad  been  tnflered  to 
■peak;  hot,  aa  the  trial  rehitea,  they  were 
stomied . 

Many  observations  might  be  made,  and  in* 
stances  given,  to  clear  her  reputation,  and  to 
prove  the  fobeneos  of  what  was  cast  upon  her ; 
as,  in  particular^  her  so  earnestly  inviting  a 
yoonff  woman,  an  acquaintance  of  hers,  who 
nad  kept  her  company  tliat  afternoon,  and 
U4ed  to  lie  with  her  sometimes,  to  stay  and  lie 
with  her  that  night  her  death  was ;  and  she 
telling  her,  she  could  not  well  stay  then,  she 
ens^ged  her  to  come  and  dine  with  Iter  the 
next  day,  and  told  her  what  was  for  dinner  | 
deairing  her  company  all  day  afVer,  she  not 
intending  to  go  from  hcmie ;  which  she  pro- 
mised to  do. 

And  it  is  very  observable,  from  the  begiiraing 
of  the  trial  to  the  end,  what  shifU  and  devices 
he  is  forced  to  make  use  of  to  drill  out  the  time, 
that  there  might  not  be  enough  for  the  wit- 
nesses on  the  other  side  to  be  heird ; '  and  also 
his  endeavouring  to  baffle  the  evidence  against 
him;  as  first,  above  twenty  frivolooa  qoes- 
tions  be  ashed  her  maid  about  poison,  wbidi 
she  bought  to  poison  a  mischievous  4og  which 
hannted  the  honse ;  and  if  he  could  by  any 
means  confuse  and  put  her  out,  if  she  bad  not 
had  troth  on  her  side,  and  ^adly  wonid  bsva 
picked  something  out  of  it,  if  he  could  have 
told  what 

Also,  the  many  impertinent  witnesses  ha 
calls  to  prove  his  intention  to  lodge  at  Bardfbid't 
that  ni^ht  her  death  was,  and  sending  for  hit 
bag  thither,  and  hidging  his  thiuffa  tbere; 
which  it  seems  was  not  at  all  expected  hTthem, 
for  John  Banlford's  wife  said,  npon  breath, 
she  believed  Spencer  Cowper  did  not  intend 
to  lodge  at^her  house  f  But  was  surprised  when 
he  sent  to  her,  between  eleven  and  twelve 
o'clock  at  night,  to  get  his  bed  ready,  and 
came  before  it  waa  quite  dene. 

And  the  next  nitfht  afW,  when  be  waa  sent 
for  by  the  coroner^  inquest  to  give  an  neeonat 
wliere  he  left  her,  he  said,  in  the  pariomr  where 
we  sat.  And  being  asked.  If  he  did  not  bear 
her  bid  her  makl  warm  his  bed  f  He  s«id,  I 
thought  she  had  meant  her  own  bed.  But  it  is 
very  unKkely  that  she  wonhl  go  to  bed  and 
leave  him  sittin|f  there  ;  or  that  when  he  went 
out  she  should  sit  still,  and  not  light  Imbb  to  the 
door.  But  if  it  were  aa  he  saya,  that  lie  lefk 
her  in  the  parWor  ;  for  a  man  of  hia  education 
and  fiffurem  the  worM  to  eoaway  at  that  time 
of  night,  when  he  knew  there  waaa  fire  m  his 
chamber,  and  bis  bed  waa  a  warming,  and  Irt 
bin^elf  out  in  the  dark,  and  mj  nothings lo  any 
body,  it  certainly  looks  very  darkly. 

Aod  then  hia  sending  tor  his  horae  three 
times  to  her  mother's  house  the  niffht  after  her 
death,  before  he  was  examined  by  toe  coroner's 
inquest,  and  would  have  gone  ont  of  town  then, 
if  be  coidd  have  had  him,  as  he  confieased  to 
the  lord  chief  jtistiee  Holt ;  hot  at  the  trial  he 
said,  I  sent  for  him,  for  fear  the  lord  of  the 
manor  should  seise  him. 

AlaO|  wbeo  it  wn»  taken  sotaoa  of  at  hit  trial. 


Ifl^  Tfvd^MaryBulter. 

lor  tml'coim^l,  that  he  Derercame  after  that 
night  her  death  wan,  to  gi? e  her  mother  any 
^CGOUDt  where  he  left  her^  or  in  aoy  wiae  to 
gife  her  satiiiaction  ;  to  this  he  answered,^  It 
night  he 'straoge  for  roe  to  oome  and  visit  a 
woman  that  I  never  bad  the  Feast  knowledge 
of:  And  yet  he  had  several  times  lodged  at  her 
house' when  her  husband  was  living.  And  that 
night  also,  that  he  was  examined  by  the  co- 
roners inquest,  when  they  asked  hiro,  it'  he 
discerned  her  daughter  to  be  melancholy  f  He 
aaid.  No  ;  only  be  thought  she  was  not  so  free 
in  discourse  at  dinner  as  sometimes  he  had  seen 
ber ;  for  most  of  the  discourse  then  was  between 
her  mother  and  him.  Surely  he  will  be  bard 
put  to  it  to  reconcile  himself  in  this  discourse. 

And  it  is  tery  remarkable,  what  great  dissi- , 
mulation  he  manifested  at  that  time ;  tor  in  his 
4iseoarse,  he  taking  occasion  to  sp(»k  of  t^e 
people  c^led  Qbakers,  he  expressed  so  great 
love  for  them,  and  for  their  principles,  that  if 
ever  he  changed  his  religion,  he  said,  it  fehould 
he  for  theirs :  Notwithstanding  he  derided  them 
«o  much  at  his  trial,  about  their  being  by  edn* 
cation  intitled  to  the  light  within. 


A.  D.  1699. 

Thnsyin  ahdrt,  upon  the  whole  matter,  it 
may  be  condoded,  that  the  defence  be  had 
made  for  himself  and  his  three  gentlemen,  and 
the  most  material  things  he  made  use  of^ 
whereby  they  got  off,  and  were  acquitted, 
were  proved  false  out  of  his  own  mouth  before 
be  went  out  of.  the  court ;  aa  it  may  be  seen 
in  the  trial,  where  the  counselor  for  the  king 
says  thus:  <  My  lord,  we  insist  opon  it,  that 

*  this  is  a  diflerent  evidence  frooi  what  Mr* 

*  Cowper  gave  to  the  coroner's  inquest ;  for 
'  Ihen  he  said,  he  knew  none  she  was  in  lov^ 

*  with,  nor  any  cause  why  she  should  do  such 
'  an  extravagant  action  as  to  drown  herself, 
'  3ut  now  he  Would  make  the  whole  aoheme  of 
'  things  turn  upon  a  love  fit.'  And  then  he 
moved  the  court  to  give  leave  to  call  aeveral 
persons  of  quality  and  good  repute,  who  were 
there  present,  to  speak  to  her  reputation^  in 
contraidiction  to  the  letters  produced  ;  declaa* 
ing,  that  be  believed  the  whole  town  would  do 
the  same.  Then  the  judge  said,  they  would 
grant  that ;  and  dui  not  question  it.  eh>  there 
waa  none  permitted  to  say  anythipg  to  that 
purpose. 
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406.  The  Trial  of  Mary  Butler  alias  Strickland,  at  the  Old 
Bailey,  for  Forging  a  Bond  of  40,000/.  in  the  Name  of  Robert 
Clayton;*  U  William  III.  a.  d.  16S)9« 


October  13, 1699. 

CL  ofArr.    BrING  Mary  Botler  to  the 
bar.    f  Accordingly  she  was  brought.] 

*  Mary  Butler  alias  Strickland,  yon  stand  in- 

<  dieted  by  the  name  of  Marjf  Butler  alias 

*  Strickland,  late  of  London,  widow;  for  that 

*  yon  endeafouring,  and  maliciously  intending, 

*  to  deceive  and  pppress  sir  Robo-t  Clayton, 

*  knight  and  alderman  of  London,  the  Ist  day 

*  of  December,  in  the  7th  year  of  his  now  ma- 
«.jesty's  reign,  at  London  aforesaid,  in  the  pa- 

*  rish  of  St.  Mary  Woolnoth,  in  the  ward  of 

*  Langborae,  a  certain  false  writing,  sealed  in 
« form,  of  a  bond,  bearing  date  the  14th  day  of 
<.  April,  1687,  in  the  name  of  the  said  sir  Ro- 
•b^  Clayton,  fur  the  payment  of  the  penal 
« earn  of  40,Q00/.,  to  be  made  by  the  said  sir 
'.Robert  Clayton  to  yon  Mary  Butler  alias 

*  lackland,  with  condition  there  under  writ- 

*  ten;  ooncemlng,  among  other  things,  the 

*  payment  of  80,000/.,  to  be  made  to  you  Mary 

*  Budei:  alias  Strickland,  after  the  death  of  the 
« said  sir  Robert  Clayton,  by  his  heirs,  exe- 

*  cutors,  and  administrators ;  falsely,  know- 
« ingly,  uplawfully,  and  subtilly  did  make, 
<.  counterfeit  and  write,  and  cause  te  be  made, 
«.GO|interfeited   and   written:     And   further, 

<  that  you,  Mary  Butler  alias  Strickland,  af< 

*  For  the  law  of  Forgery,  see  Bast's  Pleas 
of  the  Crtjwn,  c«  19, 

'  you  %llh 


terwards,  via.  the  1st  day  of  Becember,  ia , 
the  7ih  year  aforesaid,  at  London  afore- 
said, in  the  parbh  and  ward  aforesaid,  a  cer- 
tain falfce  and  forged  ^ting,  sealed  in  lonn 
of  a  bond,  in  the  name  of  tbe  said  sir  Robert 
Clayton,  f^r  the  payment  of  the  penaJ  sum  of 
40»000/.  by  the  said  sir  Robert  CUyton,  to 
yon  Mary  Butler  alias  Strickland,  with  con- 
dition under  written,  concerning,  among  other 
things,  the  payment  of  $0,000/.,  to  be  made 
to  you  Mary  Butler  alias  Suickland,  after  th* 
death  of  the  said  sir  Robert  Clayton,  by  hin 
heirs,  executors  or  administrators,  as  a  trwi 
bond  of  the  said  sir  Robert  CUyton,  as  if 
really  made  by  him ;  falsely,  tfubtilly,  and 
deceitfully,  did  publish,  you  Mary  Butler  alias 
Strickland  well  Knowing  tbe  said  writing  to 
be  false,  foiged  and  oounterfeited,  and  not  tho 
deed  of  the  said  sir  Robert  Clayton,  to  tho 
great  damage  of  the  said  sir  Robert  Clayton, 
totheefil  example  ^of  all  others  in  the  like 
case  offending,  against  the  peace  of  our  soTe* 
reign  lord  the  king,  his  crowo  and  dignlQr.* 

Cl.ofArr,  How  sayest  thou,  Maty  Butler 
alias  fiStridcland,  art  thoa  f^uilty  of  this  forgery 
whereof  thoo  sUndM  indicted,  or  not  guU^  f 

Primmer,  Not  guilty. 


CL  of  Arr.  Prisoner,  look  to  yom  cha]« 
lenges,  Cryer,  swear  the  jury,  which  follow; 
William  Clark,  WlUianl  Christopher,  Tbomaa 
Wharton,  Geoi^  Kunhle,  James  Cbnrch. 
John   Whistler,  George   Ludlaui   Richard 

4L  * 
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Kemlle,  John  Clvke,  Stenhen  Bronglitoa, 
Joseph  Bheppard,  Thomas  Wtckbam. 

Clerk  of  Att.  You  of  the  jury  that  are 
■wdro,  look  ooon  the  priaooer,  and  neaitai  to 
her  cause.    Slie  stands  indicted,  &c. 

Mr.  Montagu,  May  it  please  Toor  lordship, 
aiid  you  geotlemen  or  the  jury,  this  Indictment 
does  cbarffe  the  prisoner  at  the  bar,  Mary  But- 
ler, alias  Strickland,  with  a  fraud  and  hitended 
cheat.  It  sets  foith,  that  the  prisoner  at  the 
bar,  mtending  to  chea^  sir  Eoibert  Clayton,  did 
obnnter^f  a  certain  writing,  purporting  to  be 
the  bond  of  sir  Robert  Clayton,  Ibr  payment  of 
tO,000/.,  and  that  it  was  to  be  paid  to  the  said 
Mi^ry  Butler,  alias  Strickland,  alter  the  dettli 
ofthe  said  sir  IV>bert  Clayton.  Likewise,  that 
ihe  did  pubfish  this  writing  as  sir  Robert  Clay- 
ton's deed.  To  this  indictOMBt  she  has  pleaded 
nht  guiltr.  If  we  prove  the  fact,  1  do  not 
question  but  you  will  find  her  guilty,  that  she 
OMv  haTe  her  due  punishment. 

Sen.  Vfi^U.  My  HM,  1  am  isodnsd  for  the 
Idng.m  this  cause.  You  hear  what  sort  of 
criafb  it  is  that  is  ofaarged  on  the  prisoner,  it 
ia  for  fofging  a  bond  m  no  less  penalty  than 
iO,000/.,  for  the  payment  of  90,000/.  This  is 
BflHte  In  the 'name  of  sir  Robert  Clayton,  and 

ae  90,000^  were  to  be  paid  a  littla  after 
I  own  doaih,  by  bia  fiBMOlon  or  adiiiiniiiia- 
tqrs :  and  that  in  the  moan  tim^  1,90Q/,  m  year 
were  to  be  paid  for  the  mterest  of  tUs  sum. 
But,  my  loco,  the  prisoner  did  not  rest  here,  (a 
aooond  oontriTaoce  will  bo  opened  to  you.) 
Thai  which  she  is  now  charged  with,  is  the 
foiving  of  a  bond  of  the  penalty  of  40,000^ 

*  My  lord,  the  prisoner  for  some  years  had  a 
great  iotima^  with  a  great  peer;  the  hite  duko 
ofBuckinffham.  Andshe  either  had,  or  pre- 
tisnded  to  have,  a  bond  from  him  for  5,000/., 
payable  to  herself  after  his  death,  and  an  an- 
lAiallnterest  in  the  mean  time,  till  the  principal 
was  paM*  Sir  Robert  Clayton  bdhig  a  trustee 
tX  the  doke*s  estate  for  the  paymefir  of  his 
dditt,  the  prisoner  came  frequeotly  to  sir  Rb- 
bieit  Clsiyton,  to  solicit  his  fatoUr  and  interest 
filr  the  payment  of  this  debt.  On  this  account 
olBe  insmoated  herself  into  his  eompanr  and 
into  his  fomOy.  SOknetimes  she  pretended  to 
be  a  gfcat  peoitent,  and  that  the  was  sorry  for 
tha  conrersatibn  she  had  with  the  dok^ ;  that 
Inr  own  rdatbns  were  papists,  and  if  she  shouU 
|(o'to  them,  they  woulo  send  her  Into  a  nun- 
oery.  All  which  was  bnt  counterfeit,  and  in 
ordier  to  win  upon  sir  Robert  Clayton ;  and  he 
finding  she  was  an  ill  woman,  notwithstanding 
•U  her  pretences,~he  at  last,  about  tweWe  years 
Sfo,  forbid  her  Ms  house ;  and  since  that  she 
■aver  was  there* 

About  tho  year  1605,  sir  Robert  CfoyUm  bad 
aomeoriraCe  intimation  giTeo  himi  that  the  pri- 
soner bad  a  great  demand  on  him,  no  less  than 
tQ,000/.  Upon  this  sir  Robert  Clayton  took 
Ibe^  best  course  he  could  to  find  it  out,  and  ex- 
bibited  a  bill  in  Chancery  against  her,  and  some 
of  her  accomplices,  to  discoTer  whether  they 
liad^ anv  pretences  npon  him  or  his  estate.  T% 
ihii  hflllhe  priwdior  pulta'aa  answer,  that  she 


Trial  tfMofy  SitSer^. 


[ISSt 


had  no  daim  or  demand  asainst  hifli  vpoil  nj^ 
account  whatsoerer.  TV  hue  this  was  m  up^a^ 
tion,  the  prisoner  came  to  Mr.  Woodward,  air 
attorney  of  this  city,  and  brought  him  a  wrh« 
ing,  pbrporting  a  Mnd,  with  the  name,  Robert 
Clayton,  subscribed  to  it,  sealed  and  attesteA  bj 
four  witoesses,  as  the  bond  of  sir  Robert  Cby- 
ton ;  and  told  Mr.  Woodward,  ««That  bond  waH 
giTcn  to  her  by  sir  Robert  Clayton,  upon  some 
good  considentkms ;  but  it  bating  taken  air, 
some  uneasiness  had  risen  about  it  tn  sir  Robert' 
Clsytoa*^  fomity ;  and  (as  she  pretended)  ii|Nia 
this  account  he  had  exhibited  a  bill  in  equity 
against  her,  therefore  this  bond  must  be  delt* 
rered  op ;  and  sir  Robert  bad  promised  to  giTW 
her  a  new  bond  for  20,000/.,  and  that  alfths 
money  in  arrears  for  interest,  was  to  be  tamed 
to  principal,  and  put  into  the  new  bond:  But 
this  was  to  be  done  very  prirately,  so  as  not  tv' 
be  known  by  any  of  sir  Robeit  Claytail^l 
fomily ;  and  therefore  none  of  his  serranta 
were  to  be  priry  to  it."  TbereufMKi  she  girea 
to  Mr.  Woodward  the  bond,  desiring  Um  «» 
mdce  a  new  bond  by  it,  and  to  torn  ^the  inte* 
rest  that  was  due  Into  prindpaL  Upon  this, 
Mr.  Wood%rard  made  her  a  bond  of  the  penahy 
of  54,000/.,  conditioned  for  payment  ^VfimL 
after  air  Robert  Clayton's  death,  and  interest  !■ 
the  naan  tone.  This  bond  she  took  awa^ 
with  her,  and  like^rise  the  first  bond ;  but  what 
she  did  with  them  since,  we  are  not  friry  to. 
And  a  great  charge  she  laid  upon  Mr«  Wood* 
ward,  to  carry  it  with  all  |>osaible  priracy, 
that  no  notice  might  be  taken  by  sir  Kobart'a 
fomily. 

Some  fow  months  ago  there  was  another 
intimation  sent  to  sir  R.  Clayton,  thai  tbii 
gentlewoman  pretended  to  bare  a  great  ^im' 
upon  him  of  a  great  sum  of  money  that  waa  ta 
be  paid  her,  either  at  present,  or  after  his  death  ; 
ana  that  Mr.  Woodward  made  the  bond,  and 
he  oouM  gif  e  an  account  of  it  Upon  tbia  sir 
Robert  Ckyton  sent  to  Mr.  Wooiiward,  wito 
like  a  rery  honest  man,  toM  the  whole  bosiii^te, 
in  what  manner  it  was  the  prisoner  oaaae  tobim, 
.  and  how  ho  came  to  mbke  the  bond  ;  and  thtt 
he  was  desired  to  be  silent  in  it,  sir  Robert  Cfaiy» 
toll  baring  desilred  this  bond  should  be  madeoifl 
of  his  own  bDuse,  that  noue  of  bis  fomfly  might* 
take  notice  of  it  Sir  R.  Clayton  having  tins  iM>-' 
tice;  and  finding  from  Mr.  Woodward,  the  pri-^ 
aoner  had  taken  this  course  to  carry  on  this  <to- 
sign  to  charge  ht^^  estate,  be  got  a  waiiant 
from  the  lord  chief  justice  to  hare  her  befiira 
him,  to  be  examined  before  his  lordsbt|»: 
Where  being  brought,  she,  npon  her  exami* 
nation,  has  confbased  the  whole  matter,  bcr 
baring  the  first  bond,  and  where  it  was  made.' 
What  is  become  of  the  latter  bond,  we  eannot 
ffet  out  of  her,  nor  whether  die  erer  affixed 
the  name  of  sir  R.  Cbiyton  to  that.  But  wa 
witt  produce  creifible  witnesses  to  prove  ber 
guihy  of  forging  the  first  bond  fo/the  nay- 
meiit  of  twenty  thoosand  pounds ;  aai.tMt  It 
had  the  name  and  seal  of  air  R.  Clayton  f£> 
fixed- to  it;  and  that  she  affirmed  it  to  be  a 
good  bond»  well  execntod  by  airR.  <SbtytOB, 
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and  |M  diqre  V14  k»l0i]n^  dw  n|9n  U  &0I9  iiir 
|L  C^jton  ^d  that  the  ^itsrest  wa^  in  the  m- 
«;oiid  Qond.^  be  tiinied  iolo  princip^  TV^  ll^i^ 
eaU  If  itqaviet  to  profe  this,  ^ad  mei^  I  hope 

.•  ijEr^  Nortkejf.  My  lord,  what  the  nature  of 
0IIC  eTidence.  will  b«,  I  abali  inform  you;  It 
cuiwQt  be  e;ipeo|ed  from  u^  to  produce  the 
lHpd»  for  tb|Kt  ah^  carried  awaj  from  IV^r,' 
Woodward ;  ao  that  we  caDoot  give  the  writing 
itself  io  etidance  ;  botYifaheioalsl  on  it,  we 
hope  abe  will  produce  the  bond.  We  have  the 
popj  (taken  by  Mr^  Woodward)  pf  the  first  bon4 
vhich  he  had  from  her,  that  be  might  d^if 
Aefecoud  bond  by.it  But  we  can  prove  from 
tha^  which  agrees  with  our  record,  that  she 
afirmed,  that  the  first  bond  that  ^e  prodncf  4 
iras  sir  E.  Clayton's :  That  that  bond  whidi 
fhe  prqdiice<l,  of  which  thia  ia  the  copy,  she 
afom^  to  be  air  R.  Clayton'a  de^.  We  sh^l 
dp  f)ia(^  and  afterwafds  prove  her  publishing 
ji ;  ^r  pi|r  indictment  is  against  her  tor  foigiqg 
m  bwly  and  pqUisbing  tba^  fi»vc«l  liond| 
knowing  it  to  be  suchy  and  cloae  ^  with  her 
OWO  cofifcasion.  And,  my  Iprd,  there  Is  this 
In  shew  there  eouM  be  nothing  in  the  bond ; 
thai  fmi^  tbe  tii^e  she  pretend^  to  have  this 
)^ci%dt  when  she  w^  to  have  twelve  hundred 
|K»ondp  %  year,  she  renudned  a  prisoner  all  that 
$im,  fiyd  go|  heraelf  out  by  aweariiigabe  wm 

KYOEth  fife  pounds  in  ^  the  world.    Cad 
.  Woodn^r^, 

(Who  appeared  and  was  sworn.) 

9^-  Wrights  Mr.  Woodward,  you  bear 
what  the  obaige  19 ;  pray  give  an  account  1^ 
«het  yoo  know  in  remnce  to  it 

Woodmard*  My  lord,  Mrs.  Butler  baa  hee^ 
»y  client  maay  years.  About  two  or  three 
^e#rf  ago,  more  or  less,  Mrs.  Bugler  came  to 
me,  and  brought  me  a  bond ;  ahe  gave  it  me 
lo  fjeruse,  f nd  told  jne  another  mus|  be  drawn 
^y  it.  I^hen  I  bad  perused  the  bond,  I  ibund 
li  WM  iigned  Robert  Clayton,  and  four  wi(. 
|iesBM  namea  set  to  the  bond.  It  was  a  bond 
of  the  penalty,  aa  I  remember,  of  fbrty 
thquaand  pounds,  and  I  think  it  was  in  the 
yeiyr  1^7,  for  to  pay,  I  think,  twelve  hundred 
poi^nds  a  ^eer,  by  four  quarterly  payments 
yearU,  dunn^  sir  Robert  Claytoa's  li|^,  and 
iOfiSoL  withm  six  months  after  his  death. 
*th^  wer^  some  other  things  in  that  bond, 
which  will  appear  by  the  copy,  which  indeed  | 
did  take ;  for  Mrs.  Butler  desired  it  might 
he  a  secret,  bong  of  a  very  great  eoncers. 
.^pd  I  asked  her  why  such  a  bond  should  be 
given ;  I  thought  it  must  be  great  generosity, 
and  not  for  money  lent  But  she  told  me  the 
40,000/.  bond  was  to  be  delivered  up  to  sir 
Rghert  ~  I  aaked  her,  why,  since  she  bod  it, 
abe  did  not  keep  it  ?  She  said,  that  he  would 
give  her  another  bond.  She  told  me  it  had 
taken  ajr,  and  my  lady  Clayton  had  some  dis- 
qniet  ahont  it;  and  for  my  lady's  satisfaction, 
^  bin  in  Cbanoety  was  exhibited  against  her, 
Ip  'which  alw  was  to  put  in  her  answer,  and 
>fkwtfby  dia^Wm  lany  Art  of  <yind.  Of  intaraily 
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or  any  pretence  that  ahe  had  lyKm  nr  Bo^rt 
Clayton. 

Seg.  Wright.  She  told  you  this  heraelf^ 

Woodward,  ^es ;  and  when  she  give  m 
the  bond,  she  tolif  me  ft  was  sir  Robert  Cii^ 
ton'a  bond,  or  to  that,  purpose.  But  there  ^- 
ing  about  nine  or  ten  years  arrears  of  intere«(, 
she  desired  me  to  cast  up  the  interest  that  waa 
in  arrear^  and  that  it  inighi'be  put  to  tbe'pnn-* 
cipal  itt.the  new  bond,  saying,  that  sir  Robert 
would  give  fier  a  bond  for  tbe  whole  together. 

Seij.  Wright.  Was  the  iyl^ble'inttt-est  pre« 
landed  to  be  in  arrear  ?  ' ' 

Woodvnrd.  I  cannot  seiy,  all  the  interest. 

Serj.  Wright.  How  did  you  compute  it,  from 
the  date  of  the  bond,  or  from  what  she  tokl  y  ou  ^ 

Woodward,  She  said  slie  had  received  somq 
mon^,  and  I  computed  the  rest  rather  under 
than  oTer,  and  so  made  the  interest  to  oomi 
to  7,000/.  ^the  interest  pavbble  by  the  bond  be- 
ing 1,S002.  a  year).  Wbeitrupon  she  den 
sired  I  would  draw  a  bond  for  it  mjfself ;  and 
accordingly  ahe  left  the  first  bond  with  me.  \ 
took  some  time,  and  drew  it;  and  made  th« 
|ienal\y  thereof  M,000/.  conditioned  for  thf 
paynaent  of  S7,000/.  And  it  waa  to  be  fkiade 
m  the  same  nature  as  the  former  was,  in  re- 
spect of  the  principal,  and  in  t^e  mean  time  to 
continue  the  pavment  of  the  mterc«t  yearly^ 
by  proportionahTe  quarterly  payments. 

Mr.  Montagu.  What  djsooiirse.  had  yoi} 
withher  a|)eutit? 

Woodward^  I  did  draw  a  bond,  and  did  tak« 
notice,  That  whereas  sir  R.  Clayton  had ^'girea 
her  thia  bond  of  40,000/.  and  atiilt  request  s^e 
had  delfTered  it  up  to  himj  abd  upon  an  ac- 
count slated,  there  did  remain  7>0(M)/.  in  ar- 
rears for  interest,  which  in  all  amounted  to 
97,000/.  or  thereabouts ;  when  I  gave  it  her, 
1  aaid,  it  was  a  very  great  sum,  it  concerns  yoa 
to  have  witnesses  of  credit,  for  nobody  will 
believe'sir  Robert  Clayton  did  give  you  t|iia 
bond,  especially  after  hia  death,  unless'  it  A 
very  well  attested.  I  told  her,  if  she  pleaaed^ 
1  would  go  and  be  a  witness  for  her  to  see  it 
executed.  So  she  went  away.  Aiid  when'  she 
came  to  roe  again,  she  told  me,  that  sir  Bobort 
knew  me  very  well,  but  did  not  think  fit  to 
liave  me  for  a  witness.  I  answered,  I  do  not 
cate ;  hat  it  being  a  very  great  sum',  take  cm 
it  be  well  executed.  1  gave  h«r  both  the 
bonds,  -end  from  that  time  heard  bo  more  of  if 
till  about  tivo  months  since. 

•  Mr.^orMcy.  Was  there  any  body  came  to 
discourse  with  you  of  making  a  new  bond,  be* 
aides  heiself  ? 

Woodward.  Not  that  I  know  of,  I  do  not  re- 
member any.  It  was  an  extraordinary  sum,  1 
did  take  a  copy  of  the  bond. 

Mr.'  Northey.  Have  you  it  here  P 

Woodward.  Yes,  I  have  it  here. 

|fr.  Northey.   He  swears  he  took  a  copy  of 
it,  and  delivered  it  to  the  prisoner  again.     We 
desire  it  may  he  read. 
,  Mr.  Mallei.  Is  it  a  true  copy? 

Woodward.  I  cannot  aay  I  examined  it 

pbr.  North^.  Didyoa  wrilBilfinHnthehondf 
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-   Wcodmard.  I  did. 

Vir.  Nor  they,  Do^oabdieTeiti«mtni60opjf 

Woodward.  I  believe  it  is.  ipht  renou  wEy 
1  did  not  extmine  it,  waa  becftoae  it  ww  to  b«  m 
secret. 

Mr.  Maiiet.  Do  you  kMik  npoa  ymindf  to 
lie  infallible? 

Serj.  Wright,  Had  yoa  any  direction  from 
tbejpriaooer  to  take  a  copy  f 

Woodward.  I  cannot  aay  that. 

L.  C.  J.  Holi,  Yihy  md  you  write  it  out ; 
lor  vour  direction  to  draw  the  new  bond  ? 

Woodward.  I  did  write  it  out,  boeanae  it  is  a 
mciai  condition,  more  than  in  oaoal  in  bonds: 
for  it  is  expressed,  that  there  shoold  be  no  pro- 
nectttion  againat  her  by  air  Robert  Clayton,  or 
his  exacotors,  either  at  law  or  in  eqaity,  for  the 
S0,000/.  or  the  interest,  or  to  do  any  ad  to  ob- 
struct her  in  reed? ing  the  same. 

L.  C.  J.  HoiL   When  did  you  take  a  copy 

Woodward,  At  the  same  time,  and  before  I 
returned  it 

L.  C.  J.  Holt,'  Dkl  yon  make  the  new  bond 
by  this  copy,  or  by  the  ibrmer  bond  P 

Woodwwrd.  Very  likely  I  might  use  both. 

L.  C.  J.  Holt,  Did  you  keep  them  boUi  P 

Woodward,  I  did  keep  them  both  by  me  till 
I  deliTered  the  new  bond. 

Serj.  Wright,  Is  the  copy  your  own  band- 
writing  P^fPoodvarci.  Yes. 

Mr.  Montagu.  What  did  you  take  it  from  P 

Woodward.  From  the  original. 

Mr.  Wright,  And  do  yon  take  that  to  be  a 
true  copy  P 

Woodward,  I  beliere  it  w  a  true  oony. 

^Mr.  Hall,  Did  you  read  it  orer  at  that  time  P 

Woodward,  I  did  read  it  over. 

L.  C.  J,  Holt.  Did  you  write  it  P 

Woodward.  1  did  write  it. 

Mr.  MaU^.  And  did  yoo  examine  it  after- 
ward? ^ 

iroodB>ar(l.  No,  I  did  not  examine  it ;  it  was 
act  to  be  taken  notice  of. 

Mr.  HaU.  Can  yoo  say  you  read  it  carefully 
over  at  that  time? 

Mr.  Cutti.  It  may  not  be  the  veiy  same 
bond,  if  he  did  not  examine  it  by  the  original, 
aigned  by  sir  Robert  Clayton. 

Mr.  JvbwAey.  Tbev  may  shew  the  bond. 

Mr.  Mallet.  Did  the  prisoner  bring  tlie  bond 
tp  yon,  of  which  this  is  the  oopy,  and  tell  you, 
this  was  her  bond  P 

Mr.  Northey,  We  will  prove  it  by  her  own 
iMMifessioo. 

Mr.  Mallet,  IfitJie  not  the  same  bond,  she 
can&ot  be  convicted. 

Mr.  Northey.  No  doubt  of  it. 

Sen.  Wrigit.  .  Produce  the  copy ;  and|  if 
your  lordship  please,  it  may  be  reaa: 

L.  C.  J.  Holt,  Let  it  be  read. 

**  Noveriot  Uaiversi  per  presentes  roe  Ro- 
bertnm  Clayton,  Militcmet  Decorionem,  Aog- 
lice  Kt.  et  Alderman  de  London,  teneri  et  fir- 
miter  obligari  Mary  Botler  alias  Strickland,  de 
South-street  in  Parocbia  de  £dnionton,  in  Co- 
ttitata  Sliddlesex,  Tidue,  Quadragiiitft  miUe 
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13m  bone  el  kciliB  moMp  Afitlie,  aolveMl^ 
eidem  Mary  BuSer  alias  Stricknnd,  aut  aoo 
oerto  Attomal'  Exeoulor*  Tel  AdnuMstrator' 
aois,  ad  quam  qnidem  aotutionem  bene  el  fide^ 
liter  fiMnendam  obligo  me,  haredca,  Exeeotoren 
et  Adminislralorea  mens,  firmiter  per  nresenlci 
Sigillat'  dat'  deeimo  uuarto  Die  Aprilie,  Auio 
.Regni  Domini  noatri  Jaeobi  Seemidi,  Dei  gra- 
tia Anglie,  &c.  Regis,  tertioy  Annoq;  Domioi 
168r.  ^ 

"  The  condition  of  this  oUiffatioo  is  ancb, 
that  if  the  above  bounden  sir  Rabert  Ckyton, 
or  his  aaaigna  do,  and  ahall  well  and  tmly  nay » 
or  cause  lo  be  paid  unto  the  above-named  Mary 
Butler  alias  Strickland,  her  execotors,  adminia- 
tralors,  or  atsigna,  or  any  of  them,  yearly- and 
every  year^  during  the  term  of  hb  natoral  life, 
the  Aill  and  just  sum  of  1,400/!.  of  lawful  omh 
ney  of  England,  by  four  equal  quarterly  pay<* 
menta,  being  the  just  and  legal  interest,  to  gnisr 
due  of  and  for  the  principal  sum  of  80,000/. 
beroinafier-mentioned,  in  manner  and  form 
following ;  that  b  to  say,  300/.  on  the  14lth  of 
July  next  ensuing  the  date  of  theae  presents  | 
300/.  on  the  14th  of  October  next  coming ;  30o£ 
on  the  14ih  of  January,  which  shall  be  in  tha 
year  of  our  Lord  1688,  and  300/.  on  the  14th 
of  April  folkiwing ;  and  so  on  every  the  aaU 
14th  day  of  the  said  montha  in  every  year,  one 
next,  and  oenaequently  coming  after  ansither, 
the  like  aum  of  300/.  during  IIm  tiane  and  tenh 
of  the  iwtoral  life  of  the  said  sir  Robert  Chty^ 
ton :  and  also,  if  the  hews,  execoion,  and  nd* 
■liniatialors  of  the  said  sir  Robert  Clayton  do, 
and  shall,  on  or  before  the  end  and  explndios 
of  aix  monthe  next  after  the  death  or  deteaae  of 
him  the  aakl  air  Robert  Clayton,  noi  only  wefl 
and  truly  pay,  or  cause  to  be  paid,  unlo  the 
asid  Mary  Butler  aliaa  Strickland,  hereieea^ 
tors,  administrators,  or  assigns,  the  full  and 
iost  aum  of  S0,000/.  of  lawful  mdney  of  Esg- 
land,  above  expresaed ;  but  also  all  ailoh  iiNe- 
rest  thereof,  after  the  rate  afbresaid,  as  ahall  be 
in  arrear  and  unpaid  at  the  death  of  the  afbre» 
saki  sir  Robert  Clayton,  and  also  all  each  u 
shall  grow  due  to  be  paid  for  the  same,  for  an 
long  time  of  the  said  six  months  aa  the  sud  aum 
of  S0,000/.  shall  be  unsatisfied  and  nnpiad  after 
the- death  or  decease  of  the  said  sir  Robert 
Clayton,  without  coven,  fraud,  or  deceit ;  nor 
ahall  not  commence  any  auit,  either  in  law  or 
equitr,  against  the  said  Mary  Butler  aliaa 
Strickland,  her  heirs,  executors,  or  adminislra- 
tors,  for,  ooncerniog,  or  in  respect  of  the  said 
90,000/.  and  inlerert,  or  any  part  thereof;  and 
ahall  not  do  any  actor  thmg  to  obstruct,  inoleot, 
or  hinder  her,  them,  or  any  of  them,  from  re^ 
oetviog,  having,  or  enjjoyiiig  the  same ;  then 
this  obligatton  lo  be  void,  and  of  none  efifiM,  or 
elae  to  remain  in  full  fiirce.    Rombt  Clatton.** 

Sealed  and  delivered  in  the  presence  of  ua, 
J.  Pennikgton,  John  Hskden, 

Edw.  SpsNcia,  Suz.  RiTiBa. 

Seq.  Wrigki.  DM  the  prisoner  bring  yoir 
Uie  bond,  of  which  this  is  %  copy,  aaatm^ 
bond  t^Wmdmard.  Yei,  iy  letd. 


-mti 
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8nj.  WfighU  I*  ask  yoa  this,  Had  yon  a 
cbarKe  from  bar  to  keep  this  matter  secret  ? 

Woodncrd.  Yes ;   aod  that  I  would  write 
the  bond  with  my  own  band. 
'  Serj.  Wright,  She  giTin^  yoa  this  charge, 
how  came  this  matter  to  be  known  then  ? 

Woddmard.  Mr.  Nksbolas  Baker  came  to  me 
from  sir  Robert  Clayton,  and  asked  me,  if  I 
did  not  know  the  prisoner,  and  paiticalarly 
aboat  a  bond ;  and  whether  I  did  not  make  one 
for  her.  It  was  not  in  my  memory  at  first,  till 
farther  discourse  occasioned  me  to  remember  it ; 
and  I  told  him,  that  I  did  do  some  business  for 
her.  He  told  me  sir  Robert  Clayton  bad  some 
information  gif  en  him,  that  there  was  such  a 
bond  drawn  by  me :  then  I  tokl  him,  I  did  re- 
member there  was  sack  a  hood  broaght  to  me, 
and  that  I  had  made  a  bond  Ihr  Mrs.  Butler, 
and  had  taken  a  copy  of  the  first  bond,  which  1 
had  by  me ;  and  also  of  the  second  bond,  in 
which  I  had  left  cot  a  material  word  in  the  obligi^ 
tion,  and  was  fain  to  write  it  over  again,  and  bad 
the  first  draogbt  by  me  till  about  a  month 
before  that  time,  when  meeting  with  it  among 
my  papen,  1  threw  it  into  the  fire  in  my  doset; 
bat  this  copv  did  remain  by  me. 

Mr.  Hatl.  You  say  this  copy  is  all  yoor  own 
hand- writing  f-^Woodmard,  Yes,  it  is. 

Mr.  Mali.  Was  it  sealed  or  cancelled  r 
'    Woodward.  No ;   it  was  sealed,  I  am  very 
positife. 

Mr.  Hall.  Are  yoa  positive  the  seal  was  on 
it  at  that  time  f ^Woodward.  Yes,  Sir. 

Mr,  Mallet.  Did  she  tell  you  that  bond  was 
to  becwncelled? 

Woodward.  She  told  me,  ahe  was  to  ddlrer 
up  that  bond  to  fir  Robert  Clayton ;  and  that 
he  would,  give  her  another  instead  of  it. 

Mr.  MalUi.  Was  the  bond  then  deliTered 
up,  or  no  r 

Woodward.  Tcannotsayabedid. 

Mr.  Cuitt.  Did  yon  ncTcr  hear  any  bill  in 
Chancery  T  to  what  end  was  this  bond  delivered 
to  yon  P  For  what  reason  P 

woodward,  I  asked  her  why  the  bond  was 
to  be  delivered  ap,  and  she  told  me,  there  was 
some  uneasiness  in  the  fiunily,  and  oiy  lady 
Claytoa  had  sot  the  air  of  it ;  and  theierore,  to 
aatis^  her,  there  was  a  bill  preferred  against 
her  uk  Chancery,  and  she  was  to  pat  m  her 
answer ;  and  that  he  would  give  her  another 
bond,  and  that  was  to  be  dehTered  ap. 

Mr.  Jforihty.  We  have  ether  witncssea  to 
prove  the  forcing  of  it.  Call  Mr.  Baker. 
^Who  appeared  and  was  sworn.) 

Serj.  Wri^ki.  Mr.  Baker,  were  yoa  present 
when  the  prisoner  Mrs.  Butler  was  before  my 
lord  cbief-jastice  concerning  thui  bond  f  Look 
on  that  'Copy. 

Baker.  1  was  present  at  my  lord  chle^ 
justice's  chamber  when  the  prisoner  was 
brought  before  bis  lordship ;  and  she  did  there 
acknowledge,  that  the  borfd,  of  which  she  waa 
accused^  she  had  ordered  to  be  made. 

Sen.  Wright.  Wastbatthebondinqoestkmf 

Bmr.  Yes,  she  did  confess  she  caused 
iir  Robert  Glayto»%  name  to  be  aat  to  it,  and 
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thewitneaseftaames;  and  that  it  was  done  by 
one  Mr.  Lewkar,  a  scrivener  in  Bisbopsgats^ 


Ssq.  Wrifht.  She  said  soP 

BeJfcer.  Ym^  Sir. 

Mr.  H(s//»  Did  she  oonfiMs  it  P  Where  wtt 


itP 

Bakt^.  At  my  lord  chief-josdce's  chatti* 
ber;  she  confessed  it  was  her  own  act; 
she  caosed  it  to  be  made,  and  directed  tb4 
seriteoer  to  set  sir  Robert  Clayton's  name,  and 
the  wimeasss  names  to  it. 

Vir.MaUet.  Was  there  not  at  that  time  a  dis* 
course  of  a  bond  that  she  Had  on  the  late  doke 
of  Buckingham  P 

Bdker.  I  cannot  be  positive  in  that; 
bat  this  was  the  fact  she  was  charged  with  ; 
and  ahe  did  ooafess  that  ahe  caused  it  to  be 
done,  and  that  the  persons  aa  witnesses  were 
innocent  of  it,  and  that  ahe  £d  direct  Mr-  Lew- 
kar to  set  sir  Robert  Clayton's  name  to  it. 

Mr.  Hoi/.  How  do  yoa  khow  this  is  the 
veiy  same  bond  P 

Baker.  Mr.  Woodward  sheifcd  me  this 
very  bond  when  I  went  to  him  from  sir  Robert 
Clayton,  to  know  whether  he  wsa  ac(|uainted 
witn  the  prisoner;  who,  afler  some  disoourae 
with  him  relating  to  this  bond,  veiy  frankly  and 
ingenuously  told  me  the  whole  matter  of^&ct, 
as  he  hss  done  here. 

Mr.  Mallet.  But  we  askv  you  about  her  con  - 
fession  ;  did  you  shew  ber  that  copy  P  Did 
she  confess  that  P 

L.  C.  J.  EoU.  What  wuthedlscoorseof  at 
that  time  P 

Baker.  It  waa  about  the  hood  of  40,000/. 
with  which  she  waa  charged  before  your  lord- 
ship to  have  counterfeited. 

Mr.  Northiy.  Dul  he  give  an  aocoant  then  , 
of  this  bond  P 

Baker,  Yes;  Mr.  Woodward  produced 
this  copy  before  my  lord  chief -justice,  and  she 
owned  she  had  ordered  Mr.  Lswkar  to  make  it» 
and  to  put  sir  Robert  Clayton's  name  to  it.  i 

Serj.  Wright.  Now,  my  lord,  we  will  shew 
you,  that  she  is  goinff  on  still,  and  that  very 
lately  she  has  owned  It,  and  that  she  is  going 
about  to  make  the  bond  of  50,000/.  a  ? eiy  good 
bond. 

Mr.  Mallet.  When  it  is  in  fnestMn,  you 
may  then  invalidate  it. 

Seij.  Wright.  Mr.  Woodward  has  told  yoa 
he  did  make  the  bond  of  54,000/.  but,  I  think, 
we  have  no  need  of  it. 

Mr.  Hull.  They  have  foiled  in  the  indict- 
ment, so  that  it  cannot  be  supported  by  thia 
bond ;  it  should  be  laid  especially,  according  to  , 
the  condition  of  the  bond  to  be  paid ;  for  it  is  a 
bond  of  40,000/.,  to  be  paid  by  his  heirs  afler 
his  death  80,000/.  Now  the  bond,  wheredf 
they  produce  a  copy,  is  of  other  things, 

Mr.  Northey.  It  is  for  the  same. 

Mr.  Hall,  ft  is  a  different  thug. 

L.C.  J.  2fo//.  Not  at  all. 

IAt.  Mallet.  It  islaid  in  the  indictment,  to  be 
paid  by  sir  R.  Clayton :  m  the  bond  it  is  said« 
itia  not  to  be^ndtiU  after  kiideatb. 


8eg-  Wfigf^  It  is  bid  ia  tb«  lodifllaML 
^•i  the  bond  was  of  Ihe  peoftky  oT  40,000^ 
lo  be  peid  by  nr  R.  Claytoo,  with  ooiMkioii 


TiM  0f  JWflQf  ArflSfT, 


lim 


executors.     . 

L.  C.  J.  Holi.  Let  your  fxoe^ont  PfM^d 
from  the  iDdictment ;  it  b  to  be  pud  «ner  tbf 
death  of  sir  Robert  by  his  executore.* 

8erj.  Wright.  HaTe  yoii  any  moie  ta  say 
tot  yeurself  es  ?  « 

Mr.  HalL  We  hate  a  i^real  maay  witoesBCt 
bcre  to  profe  her  reputatum.  li  is  a  strangle 
thing  any  one  should  go  to  iwge  a  bond  oo 
ancb  an  eauncnt  person* . 

L.  C.  J.  Holt.  It  is  stange  indeed ;  hot  thf 
question  is,  Whether  it  be  trae  ? 

Mr.  HalL  Her  confession  is  proved  by  Mr. 
Baker ;  but  we  have  many  witnesses  as  to  ber 
reputation. 

Vir.  Malkt,  This  bond  b  not  in  the  indict- 
ment. The  bon^  of  40,000^  is  ssYeral  yeai]p 
Mce.  Now  there  are  two  bonds.  Now  that 
of  54»000/.  is  not  in  this  indictment,  and  this  of 
40,000/.  is  several  years  since  that  it  was 
ahewn  to  him.  It  is  strange  He  should  be  so 
Terr  exact,  and  vet  did  not  examine  it  And 
probably  be  might  mistake  in  the  copy,  and  it 
may  not  be  the  very  bond  in  the  indictment 
Now,  as  to  Mr.  Baker ;  it  is  true,  we  have  a 
bond  of  5|000iL  fiom  the  duke  of  Buckingham, 
and  we  are  suing  sir  R.  Clayton  for  this  mo- 
aay,  and  hope  lo  have  it,  now  after  so  naany 
years.  And  sir  R.  Clayton  did  prefer  a  biU  in 
Chaooery  against  us,  and  we  ra  answer  did 
disclaim  having  anv  such  bond.  And  now, 
when  we  are  like  to  nave  a  decree  for  this  sum 
against  the  trustee  of  the  duke  of  Pucking- 
bam*s  estate,  he  comes  and  would  take  off  our 
credit  in  this  matter.  We  didy  in  the  year 
t695y  disclaim  any  such  bond. 

Mr.  Norihey.  Then  you  do  admit  that  pbe 
owned  the  bond. 

(Then  her  witnesses  were  called.] 

Mr.ilfal/rf.  M'r.  Glover,  do  you  know  Mis. 
Butler?— Gfoccr.  Yes. 

Mr.  Mall^,  Give  an  acooont  of  ^bat  you 
know  as  to  her  reputation. 

Okncr.  I  have  known  her  15  or  16  years. 
JUl  that  I  know  of  her  is  fiur  and  dear. 

li.  C.  J.  BoU.  Wb^re  do  you  liveP 

Qkfur,  In  Red-lion- street. 

X.  C.  J.  Holt.  Wliat  profession  are  you  of? 

Gkntr,  1  belonged  to  lincolDVinn. 

Ir.  C.  J.  HoU,  Agentleman  of  Lincoln  Vinp. 

Gkfoer,  1  was  brought  up  at  the  university, 
bat  have  not  resided  there  lately. 

Im  C.  J.  Holt,  How  do  you  live  ?  Are  yon 
a  house-keeper  ? 

Glffdtr.  I  live  privatdy  at  present 

L.  C.  J.  H6U.  Who  luows  yon  ? 

Glmer,  I  cannot  tell  who  Knows  me  here. 
I  bdieve  Mr.  Northev  does. 

Mr.  Iforik^.  1  do  not  intend  to  jgive  any 
tharactfpr  of  you,  I  da  not  !^fe  to  give  chaniQ- 
tersofmycheiits. 


Red- lion -street? 

GUner.  Tep  or  elerep  yeary. 

Mr.  Mallet.  How  did  she  Uie  ? 

Glover.  I  knew  her  live  in  DeroBdiire- 
square  very  reputably ;  |  always  ibought  so. 

8m.  Wn^hi.  Had  she  any  estate  of  her 
ownr 

Glaoer.  I  cannot  say  so  certainly;  it  waa 
thought  so.  She  paid  eveiy  body  veiy  panc- 
tually. 

Mr.  HalL  Acquaint  my  lord  bow  long  yoa 
have  known  her,  and  whether  yon  think  sho 
would  be  guilty  of  such  a  forgery  ? 

GkfDer,  I  have  known  her  14  or  16  yearfp 
I  cannot  believo  she  would. 

Mr.  Afoa^i^.  Have  you  beard  the  tri* 
deuce?— C/mr.  Yee. 

Mr.  Montagu.  What  do  yoo  think  eC  >| 
then?— G/over.  1  know  not  what  to  Uunk. 

Mr.  MoiUa^.  Do  yoo  think  she  woulu  coi|« 
foss  berselfffiiilty  of  a  fofvery,lfsbe  wer^^no^f 

Ghver.  Tcannot  tdl  what  lo  aay  tp  tha|.  I 
supnoae  nobody  wouU  coulees,  if  tney  w«>9  |toi 
guilty. 

Serj.  WrUkt.  Do  yon  know  one  Hebdon? 

Glover,  iknow  Hebdoo. 

Seij.  Wright.  He  is  a  witness  to  the  kood^ 
Was  be  sir  John  Uebdon*s  son  ? 

Glefver.   Icanffivenoacconntoftliat;  but 
be  bas  had  a  very  honourable  character. 
[Mrs.  Rodim  called,  and  appeared.] 

Mr.  Hall.  Mrs.  Rodum,do  you  know  Mn. 
Butler  ?--RM/i(m.  Yes. 

Mr.  Hall.   How  long  have  you  known  ber  f 

Rodum.  Five  or  six  years. 

Mr.  Hall.  What  do  you  know  of  her  €l|a« 
racter? 

Rodasi.  1  am  the  widow  of  one  of  them  tfiai 
killed  one  another  by  the  Temple.  "I  nev^ 
knew  of  any  bond,  qpr  never  heard  her  daim  to 
any  such  bond.  SbeKved  in  good  reputation. 
She  was  in  my  house  when  my  husband  wa# 
killed.  She  lived  in  my  boose  about  a  year ;  f 
never  heard  she  made  any  sucb  prctonaioii. 
She  lived  honestly  and  decentlj*  She  owcp 
me  upwards  of  SOOi. 

lj.C.i. Holt.  Forwbat?  Howcamoahotp 
owe  you  300/.  ? 

Rodum.  I  kept  a  shop  in  the  Excbtagfi  vod 
my  husband  was  a  brok^.  Sh^  owed  it  nap 
partly  for  goods  out  of  my  shop,  fad  part^  fof 
goods  out  of  Scotland.  He  wae  killed  about 
half  a  year  ago,  and  1  have  kept  the  shop  still. 
About  three  or  four  months  ago  she  lelit  |n^ 
and  1  never  heard  of  any  bond. 

Seg.  Wright.  Did  you  never  besr  of  a  mn 
in  Chancers  against  her? — Rodum.  No,  Sir. 

Mr.  Mallet.  Did  you  liear  of  any  money 
that  waa  due  to  her  fifom  the  duke  of  Backing- 
ham? 

Rodum.  I  wsi  told  she  waasuing  mr  Robert 
Clayton  for  money  that  was  to  be  paid  her  opl 
the  duke  of  Buckmgham's  account,  and  open 
the  credit  of  that  1  tnwied  her.  [Shaw  caHcd-] 

Mr.  HalL  Bow  long  have  yoo  known  JjUv 
Bot^  ?— ^ayb  AbsNot  sixteen  ycaia. 
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Mr.  Htftf.  Do  yott  think  the  wooM  forge  a 

jiov.  Todeeo  I  canootgi?  ean  account  of  that. 
.  |Ir.  H^  Row  has  sfie  bf baTad  herself  f 
Show,  1  nefcrknevr  her  guilty  of  any  rude- 


Seij.  Wright.  Put  up  more  witaenes  if  yon 
litre  any. 

Mr.  fia//.  We  bare  done. 

L.  C.  J.  HoiL  Mrs.  Butltf,  iviN  ym  htif 
ibV  tbiugibryourtelf  ? 

9frs.  Butier.  1  am  ahogether  innocent  in  the 
matter,  I  never  wronged  Bi^-Hobert  Chyton, 
Hor  any  body  else,  in  my  life. 

L.  C.  J.  boli.  Gentlemen  of  the  jnry,  this 
Mrs.  Butler,  alias  Stricklami,  staodB  indicted 
for  ibrging  a  bond  in  die  name  of  sir  Robert 
Clayton,  in  the  penalty  of  40,000/.  the  coudi- 
ti6o  Ibr'tbe  payment  of  S0,000/.  among  other 
*  things,  withm  six  months  after  the  death  of  sir 
B.  Chiyton.  And  also,  that  she  did  publish 
tbl^  bond  as  the  true  bond  of  sir  R.  Clayton. 
Yon  have  heard  what  eridenee  has  been  given, 
to  prove  her  guilty  of  this  forgery,  and  the 
puDlication  of  It. 

It  seems,  some  lime  slnbe,  as  Is  proved  to 
you   by   Bfr^  Woodward,  this  gentlewoman 
came  to  him  with  this  bond  of  40,000/.  And 
it  was  UDOn  this  account,  as  she  said  :  To  wit, 
sir  R.  (ihayton  having  given  her  this  bond,  it 
had  taken  air,  and  was  come  to  the  Tady  Clay- 
ton's ear  ;  which  occasioned  some  dinerenoe 
Between  sir  R.  Clayton  and  bis  lady.    She  said, 
that  this  bond,  by  direction  fVom  sir  Robert, 
WHS  to  be  delivered  up  to  him  to  be  cancell- 
ed*; and  that  sir  R.  Clayton  had  eng^red  to 
teter  into   a  new  bond  in   the  penuty  of 
54,000/.  for  the  payment  of  lt6,000/.  (ttiere 
being  at  that  time  supposed  an  arrear  of  interest 
for  fOjOOO/.)  payable  after  sir  Robert's  death, 
and  interest  m  the  mean  time.    She  delivered 
this  bond  to  Mr.  Woodward.    He  iakes  a  copy 
•fit,  which  is  produced  and  read.    And  so,  ac- 
cording to  her  direction,  Mr.  Woodward  does 
draw  another  bond,  with  the  penalty  of  54,000/. 
and  she  then  lotd  Mr.  Woodward  sir  Robert 
would  Heal  this  bond  upon  the  defivery  up  of 
the  bond  of  40,000/.  Mr.  Woodward  having 
considered,  that  it  was  an  extraordinary  sum  for 
air  ftobertlo  engage  himself  in,  and  he  be- 
ing a  "very  considerable  man,    he   adviked 
ber  to  have  this   new  bond   well  attested; 
mud  to  be  sure  to  get  witnesses  of  pnqnes- 
tionable   Credit  to   see   it   execiited.      And 
thereupon  he  offered  himlself  to  go  with  her 
to  sir  Robert,  to  be  a  witness  to  this  new  bond. 
No,  says  she,  sir  Robert  is  not  wUling  that  this 
•bonld  be  known  ;  you  are  not  a  proper  person 
to  be  a  witness  to  it;  therefore,  Bays^he,  I  trilt 
.get  none  other  vrttnessee  to  attest  it.    Wbefe- 
ttpoB  he  gives  her  this  first  bond  of  40,000/. 
Wliicb  ahe  brongfat  to  falm  for  the  payment  of 
20,000/.  and  gave  her  also  the  draiiffbt  of  the 
new  bond.    He  says,  this  bond  that  she  brooebt 
to  him  waa  attested. by  t»ur  tvitnesses.     Sur 
Robert,  it  seems,  upon  her  answer  in  Chikncery, 
not  imi^nhig  flny  thing  of  this,*  she  having 


;  dadaimed  in  Chancery  the  having  of  any ;  sonio 

time  after  he  had  heard  a  report,  as  if  she  wan 

setting  no  of  a  new  bond,  and  that  Mr.  Wdod- 

#ard  com  give  an  aocoqot  of  it     Wherefore ' 

he  sends  M^.  Baker  td  Mir.  Woodward,  why 

Save  him.  tha  same  acooont  that  be  has  done 
ere.  Then  sir  Robert  makes  a  compUuuty 
and  has  her  brought  befike  me  ;  and  there  wan 
Mr.  Woodward  with  this  cony.  And  this  wao 
objected  td  her,  as  if  she  had  forged  thin  bond. 
And  ft  seeittir,  wheA  she  Was  there  wider  exa-% 
mination,  and  is  proved  fo  you  by  Mr.  BUter, 
she  did  plainly  confess,  thatahe  had  fn^ged  thi* 
bond  of  40,000/.  and  that  she  had  prbcnred 
one  JjtwkMi  to  do  itfof  her,  who  set  sir  Ro- 
bert's name  to  it ;  and  said,  that  the. witnesses 
whose  names  were  set  to  it,  were  tnoooent,  Kpid 
kaeW  nothing  of  the  maUer.  * 

Now  what  is  said  for  ber  on  the  othet 
side.^  Tliey  bring  some  persons  for  her,  thai 
sav  they  have  known  her.  Onot  that  says  ho 
belongesf  to  liiiooln's-inn,  and  had  ^n  ao- 
qnainted  with  her  fourtesn  or  fiftsen  yearsy 
and  did  look  upon  her  aa  a  civil,  woman  ;  and 
for  his  part,  he  does'  not  believe  she  woi4d  bo 
guilty  of  such  a  f^irgery.  Anbther,  who  it  o 
womaut  wys  ahe  h^  known  her  wme  time^ 
and  she  says,  she  baa  trusted  her  nrachi  and 
did  never  near  her  say  any  thing  of  this  bondv 
hot  she  behaved  herself  civilly,  and  «abe  took 
her  to  be  a  very  sober  person.  Another  wit- 
ness says,  she  looked  on  her  to  be  a  very  honest 
person.    This  is  the  snm  of  the  evidence. 

There  hra  very  litrongevidtoi^  to  induce  yen 
to  believe  that  she  did  foi^  iht  bond.  Sneh  ft 
bond  she  had,  that  is  plain.  She  does  grve  no 
aoiHrant  what  ia  become  of  ft ;  and  ahe  doei 
not  shew  any  manner  of  pretence  of  hkving  ao 
moch  money  from  itr  R.  Clayton  due  to  her  ^ 
she  does  notmakVtit  ^p^r,  whysir  RobM 
sbonld  give  ber  a  bond  upon  any  acoottnV 
Now,  ft>r  any  to  say  that  they  kn^  her,  and 
ihey  do  not  brieve  she  wooid  forge  a  bond« 
thatis  no  evidence ;  nobody  oogbt  to  belitfvtt 
ill  of  Mrs.  Butler,  or  any  one  tise,  uiden  it  U^ 
nmde  to  appear.  But  the  cjuestion  ia  not^ 
what  they  do  believe ;  bm  wheth^  tiie  matter 
be  proved  to  you  to  yoor  satisfiiction  tfiat  slfo 
has  fbrged  this  bond  ?  And  if  yon  are  shtisfled 
that  she  did  forage  it,  yon  ooglit  to  find  her 
guilty ;  and  if  you  do  not  believe  the  evideneii 
to  be  satSsftittory,  yon  (Hightto  icqnit  ber. 

[Then  tlie.'7ury  vdth^Wy  and  being  returflip 
ed,  gave  their  verdict  a«%Ilows :] 

CLqfArr.  Are  yoo  agreed  of  yomr  verdiott 

/6ry,  Yes. 

C/.  i^Arr.  Wboaball  say  for  yoii7 

jTary.  Foreman. 

C/.  •/Art.  Bring  Mary  Butler  to  the  b^^ 
Howsayye?  Is  the  priaoner  at  the  bar  guil^ 
of  theioigeiy  whereof  she  ataoda  indiotod«  oe 
notgnillyf'-^ForciwiiK  Guilty.  ^ 

The  Judgment  whfch  the  ednrt  pronoon'<M 
against  her  was,  That  sheshouM  pay  a  fine  bf 
^/.  to  the  kinff;  and'coiitfnue  In  prison  till  shd 
paid  it. 
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TWILUAMUI.      ProUiAigi^pAut^Dmte  of  Leeds,      [1S64 


Proceedings  in  Parliament  against  Thomas  Duke  of  Leeds^ 
on  an  Impeachment  of  High  Crimes  and  Misdemeanors: 

7WjLLlAUlll.  A.D.   I69i— 1701.» 

stop  aDT  fkrther  enqoiry  ;  and  if  it  were  maile 
aw  of  werBt  y^^  nv  n^MMMWy  expect  it  wee 
made  we  of  chewhcte :  but  that  amieared  l» 
be  ao  fiir  from  beioit  a  matter  of  rcAectioQ  oa 
tbeldiif  9  tbatsir  Joaiah  Child  often  eomplained 
of  it  as arudaaom to  bis  m^eaij,  that  what 
other  kiDiis  bad  yearly  as  a  present,  they  had 
Dol  edered  to  his  an^iesty,  in  three  years :  it 
was  indeed,  if  not  a  matter  of  right,  a  matter  of 
eustom.->Th«n  a  noble  lord,  who  may  be 
named  for  his  honour  imon  this  occasion,  the 
earl  of  Portland,  he,  when  the  great  snm  of 
5<l|000/.  was  pressed  opon  him,  did  ahsolDtely 
refnse  it,  and  told  them  he  would  for  ever  m 
their  enemy  and  opposer  if  they  offered  any 
sueh  thing  to  him.  1  having  thus  mcntioncn 
the  innocent,  must  say  somewhat  of  the  guilty. 
A  stop  having  been  put,  the  dukeof  Lse£  must 
be  appfiad  to ;  certainly  there  never  was  a 
mora  notorious  bribery,  and  that  in  a  person 
whom  we  oHght  have  expected  to  have  been 
free  from  soeC  a  crime,  whether  if  you  respect 
the  greatness  of  his  pboe,  or  of  his  former  ob- 
ligation. It  is  fit  to  apeak  plainly  on  aoch  oc- 
casions, the  House  ought  to  endeavour  to  re« 
move  sodi  n  person  from  the  king's  council 
and  presence.  What  security  can  the  nation 
have,  when  we  are  bought  and  sold  to  one  an- 
other? We  have  seen  our  designs  defeated, 
our  attempts  betraved,  aod  what  wonder  is  it  ? 
Can  soy  man  think  it  more  strange  that  our 
connsds  should  be  sold  sbroad,  than  that  char- 
ters shouhi  be  sold  at  home  ?  Certainly  a  man 
may  reasonably  believe,  that  he  who  will  sell 
the  subjects  will  eeU  thjs  kingdom  if  he  can  have 
a  sufficient  bribe.  Wnat  prince  can  be  safe  ia 
such  counsels  which  are  given  for  private  ad- 
vantage; several  proposals  for  rsmedy  may  bn 
here  offered.  One,  that  this  house  should  ad- 
drem  his  Naiesty  to  remove  the  duke  of  Leeds  ; 
but,  with  sobnission,  an  addrem  ia  too  mean, 
too  low  a  thing  for  the  House  to  do  at  tbia 
timCf  and  upon  such  an  occasion :  I  therefore 
move  vre  may  lodge  an  impeachment.  **  That 
Thomas  duke  orLeeds,  Lord  President  of 
his  m^i^a^'s.cooocil,  be  impeached  by  this 
House."  Or  thus,  *'  That  Thomas  duke  of 
Leeds  be  impenebed  by  this  House  of  high 
crimes  and  miademeanon  ;  and  paiticnlarly  of 
Corruption  in  taking  a  bribe  of  5,000  guineas 
to  obtain  a  charter  and  regulation  for  the  £ast 
India  Company.** 

r  in  aays,  I  wonder  the  gmitleman  who  spokn 
laslshoiiid  say  thas  whiA  I  hope  he  did  not 
beKnv^  That  that  kii4  ahanU  have  aidd  our 


Apra  97, 1695. 

ThB  House  ef  Commons  havinr  rend  a  Re- 
port from  a  Joint  Committee  of  noth  Hooses 
lebiting  to  the  distribution  of  Money  by  the 
fesnt  India  Company,  the  following  itebate 

aroee:f 

[  j8]  stood  op  and  mid,  Mr.  Spedcer,  I  con- 
ceive there  is-a  necessity  to  search  thw  matter 
iatbebottom.  ne  House  hss  a  thread  in  their 
hands,  they  ought  to  provkle  law*  lor  the  future 
to  prevent  the  members  of  this  House  taking 
BBoney.  All  imaginable  endeavours  have  been 
used  to  stifle  all  discoveries.  10,000/.  has  been 
pretended  to  be  given  to  the  king.  50,000/. 
oflbred  lo  buy  an  act  of  pariiam«nt,  or  gain 
their  ehirtcr.  The  ftcts  prove  themselves,  and 
Mr.  Bales  smiears  en  unfortonate  person,  whom 
tlie  oare  of  nis  friend,  the  duke  of  Leeds,  and 
the  sense  of  his  oath,  have  caused  to  make  such 
cotttradiotione.  I  move  that  the  House  would 
put  the  matter  in  such  a  method  as  becomes 
their  justice,  and  as  the  shortnem  of  their  time 
will  allow. 

[D]  Mr.  Speaker,  I  do  fully  agree  with  the 
worthy  person  near  me,  that  there  never  were 
greater  and  more  general  instanoea  of  ourrop* 
tion,  and  necessity  of  speedy  reotedy.  That  it 
fit  this  Elooee  should  let  the  worid 


IS  very 

that  they  are  in  earnest.  I  ask  leave  to  put 
^  you  in  mind,  what  practice  and  ana  have  been 
used  to  stifle  tnd  slop  jour  dbooverr,  so  that 
what  you  havo  is,  as  it  were,  by  tne  utmeet 
force  and  oonstratnt.  Yon  cannot  wonder  at 
it,  when  yon  now  find  so  grntt  a  man  at  the 
bottom  ;  but  there  m  no  person  in  a  post  so  high 
that  this  House  cannot  reach,  no  man's  prac- 
tice or  art  80  deep  that  this  House  cannot  dis- 
cover. Hero  have  been  all  imaginary  endea- 
vours used  to  obstruct  this  enquiry,  r imt,  his 
majesty's  name  was  made  use  of  at  the  com- 
mittees, with  hopes  perhaps  tliat  that  might 

*  sir  Thomas  Osborne,  created  baron,  of 
Kiveton  and  viscount  Lutimer,  by  king  Charies 
t,  August  15, 1673,  flad  eari  of  Danby,  June 
S7, 1674,  marquis  of  Carmarthen  by  king  Wil- 
liam, April  SO,  1609,  and  duke  of  Leeda,  April 
90, 1094.  This  is  the  third  time  that  Aitioles 
of  Impeaehment  had  been  exhibited  in  the 
Houee  of  Lords,  sgainst  him.  The  first  wss  in 
1076,  upon  4vbieh  the  House  resolved,  *<  That 
then  was  not  sufficient  matter  contained  in 
Ihem  to  impeach  the  Lord  Treasurer  ;*>  the 
aaeoodwas  w  1678,  see  vol.  11,  p.  599. 

t  From  <«  A  CoHeetion  of  the  Debates  and 
Pkvoaadinmi  in  Pailtament,  in  1694  and  1695, 
Qmn  tbe  Inquiry  into  the  JateBriboMi  and 
Corrupt  PknntiooB,'' 


c— nseisto  Franee* 

[D]  rose  again  and  said,  It  is  vritb  some  on* 
easiness  I  stand  up,  but  that  gentleman  foVoea 
mc  to  it»  for  I  do  not  take  pleasum  to  rifce  in  % 
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fir  ISghCrimts  andMifdmagmiii. 


■A.  p.  1695. 
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teigbtlL  I  wu  far  from  mymK  any  rack 
thing,  Imt  wtgned  only  ihmi  powimlity  ;  that  il 
was  aa  reaaooable  to  beliefe  one  aa  the  other. 
Tbat  wbto  honour  and  justice  were  net  the  rule 
of  mens  actions,  there  waa  nothing  ineredihie 
that  might  be  for  their  adrantage. 

[F]  seconds  and  agrees  in  the  motion  for  an 
impeachment. 

r  G]  says,  That  QoA  alone  who  can  produce 
light  out  of  daikness,  can  fully  discover  the 
dark  practices  in  this  afllUr.  That  such  actinsa 
us  these  are  a  blemish,  if  not  a  scandal  to  the 
RerolutioD  itself;  I  agree  in  the  motion  tor  an 
impeachment. 

[I]  ]>enianded,  by  what  law  it  is  a  crime  to 
take  money  at  court? 

^  [f]  auswered,  if  there  be  not  a  law,  it  is 
time  tnere  should  be  a  law  to  prevent  it. 

rZI  says,  Tbe  law  of  God  is  i^inst  him, 
aiM  broke  bv  him.  He  took  an  oath  as  a 
jpriry-counsellor.  Justice  is  not  to  be  sold  by 
the  common  law.  But  there  are  parliaments 
to  punish  such  crimen,  and  it  is  hoped  there 
wtllbe  still. 

£  JIf  ]  says,  it  seems  doubtful  whether  there 
he  matter  lo  this  Report  for  an  impeachment ; 
therefore  before  thetfouse  goes  to  an  impeach- 
ment, they  ought  to  put  the  question  upon  the 
Report,  and  see  whether  it  be  a  crime. 

[1^  objects,  there  is  no  law,  so  no  traos- 
gresBuo. 

Resolved,  "  That  there  does  appear  to  this 
House,  upon  the  Report  firom  tbe  Committee 
of  both  Houses  appomtad  to  exambe  the  per- 
sons mentioned  in  tbe  Report  of  sir  Thomas 
Cook's  account.  That  there  is  sufficient  matter 
40  impeach  Thomas  duke  of  Leeds,  president  of 
his  majestj'^  most  hoooorable  priTy-council,  of 
high  crimes  and  misdemeanors." 

Resolved,  "  Tbat  Thomas  duke  of  Leeds, 
5cc.  be  impeached  of  high  crimes  and  misde- 
meanors." 

Ordered,  *<  That  Mr.  Comptroller  do  go  up 
to  the  Lords,  and,  at  their  bar,  in  the  name  m 
the  House  of  Commons,  aud  all  the  Commons 
of  England,  impeach  Thomas  duke  of  Leeds  of 
high  Crimes  and  Misdemeanors ;  and  acquaint 
them,  That  this  House  will  in  due  time  exhi- 
bit particular  articles  against  him,  and  make 
gooo  the  same." 

The  DuKs'a  Speech  in  the  House  op  Loans. 

On  the  reading  of  the  Report  from  the  Lords* 
CommitteCt  his  grace  expressed  himself  in  this 
manner,  viz. 

**  That  as  he  had  formeriy  protested  himself 
to  bo  free  in  this  matter ;  so  he  still  denied, 
upon  his  Ihitb  and  honour,  that  he  was  guilty 
or  any  such  corruptions  as  were  suggested 
against  him,  and  that  if  the  whole  truth  were 
laid  open,-  it  would  tend  tohia  honour  and  ad- 
vantage. That  he  would  be  very  free  in  tell- 
ing their  k>rdshipa  now  before  hand,  all.  that 
passed,  m  which  he  was  any  ways  concerned. 
Aad  thereupon  decfaatd,  that  Mr,  Bates  iUtro- 
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duced  air  Haail  Firebrace  to  him,  and  tbat  h« 
had  had  conferences  with  sir  Biuul  upon  the 
sul||ect  of  the  East-Jndia  Company,  which 
Firebrace  was  concerned  for.  That  some  time 
after,  Mr.  Bates  came  and  informed  him  that 
he  was  to  have  a  sum  of  money  of  sir  Basil ; 
and  dcflired  his  lordship  to  lend  him  one  of  his 
servanta,  Mr.  Bates  keepiDg  but  a  footman,  to 
recdve  the  money,  and  so  he  lent  him  M.  Ro- 
bert. That  his  lordship  knew  nothing  of  the 
sum ;  but  afterwards  Mr.  Bates  came  to  hiai» 
and  told  him,  he  had  received  5,000  guineas, 
which  he  ofiered  to  him,  telling  his  kirdAin  that 
he  had  been  very  obliging  and  kind  to  nim ; 
and  that,  in  ackoowledgment  of  the  many  fa- 
vours he  had  received  from  histordship's  bauds, 
he  humbly  desired  him  to  accept  of  them : 
which  he  refusing,  Mr.  Bates  pressed  him  ear- 
nestly to  take  one  half  or  a  quarter ;  which  he 
still  refused,  declaring  he  would  not  touch  a 
penny  of  them ;  and  told  him,  since  lie  had 
taketi  them,  he  thought  there  was  no  need  of 
retumingthem,  they  were  his  own,  ami  wished 
him  good  luck  with  them,  as  I  remember,  said 
his  lordshiu,  1  did  once  to  Mr.  Harry  Seville, 
for  whonii  1  had  a  great  respect ;  which  renunda 
me  of  a  story  I  must  ne«^  tell  yoiir  tordshipa 
upon  this  occasion.  He  then  related  the  stocy : 
That  when  he  was  treasurer,  the  Excise  being 
to  be  farmed,  for  which  msny  put  in,  the  bid- 
ders for  it,  who  were  to  give  m  their  propbsala 
sealed  up,  having  applied  to  Mr.  Saviile  tor  his 
interest  at  court,  be  came  to  hia  lorddiip  and 
desired  that  he  wouM  tell  the  gentlemen  that 
put  in,  who  were  several,  that  Mr.  Seville  had 
apoke  for  them :  what,  said  I,  ^proceeded  the 
duke)  would  yoo^have  me  tell  all  of  them  so, 
when  but  one  is  to  have  it  P  No  matter  for  that, 
aaid  Mr.  Seville,  for  whoever  baa  it  will  think 
I  have  done  him  thia  aervioe ;  and  I  am  sni;e  of 
a  good  present,  without  more  ado :  ao,  my  lorda, 
when  the  men  came,  I  told  them  one  after  ano- 
ther. Sir,  yovL  ate  very  much  obliged  to  Mr. 
Saviile ;  Sir,  Mr.  Saviile  haa  been  very  much 
your  friend.  A  little  after,  when  the  thing  waa 
aettled,  Mr.  Seville  came  and  thanked  me  for 
wha^  I  had  done :  and  told  ine  he  had  got  hia 
present  that  he  had  expected ; 'which  I  told  him 
1  was  glad  of,  and  wished  him  good  luck  with 
it,  as  I  now  did  to  Mr.  Bates.  And  thus  I 
was  then  a  shadow  to  Mr.  Saviile,  as  1  was  now 
to  Mr.  Bates." 

The  Duke's  Speech  in  the  House  op  Com- 
mons. 

The  Duke  had  proceeded  thua  (ar  ta  his 
Speech  when  he  received  private  intimation, 
that  the  Commons  were  proceeding  to  impeach 
him:  upon  which  he  broke  off  aomewhat 
abruptly ;  and  immediately  quitting  the  House 
of  Peers,  presented  himseff  at  the  door  of  tbe 
other  House ;  and  by  the  meana  of  one  of  the 
members,  caused  the  House  to  be  informed, 
that  he  desired  to  be  heard ;  which  bemg  com- 

Stied  with,  he  waa  admitted,  with  theusuel 
ompliments  of  a  chair,  and  leave  to  be  cover- 
ed ;  after  accepting  of  whioh,  ha  rose,  and  pal- 
«M 


7  WILLIAM  IIL       FroeeeHngt  ogmH  ike  Duke  tfLeedt,      [li^ 

broofflit  to«  detcrmkBtion,  ind  that  1  nny 
re  at  least  jroor  speedy  jostioe.'^ 


tiogeffhia  hat,  espreaaed  bimaclf  to  the  Ibl- 
lewinff  effect : 

•<  Mr.  Speaker,  and  fifentlemcii  of  the  Hrniae. 
In  the  fint  jilaee,  I  thank  you  heartily  for  this 
Ihvoor  of  heariofif  me.  1  bad  attended  sooner, 
if  I  had  had  the  least  intimation  what  the 
Bonse  was  upon.  I  wish  the  dnpatch  thereof 
had  not  been  so  qnlcfc.  The  occasion  of  my 
tomnft  is  from  the  two  Votes,  upon  the  Report 
from  the  Committee  of  both  Houses ;  1  did  all 
I  could  to  be  inibrmed  of  the  particulars,  but 
eoold  not,  nor  ha? e  I  any  notes.  I  was  earnest 
therein,  findiosc  myself  concerned,  and  hearing 
of  a  report,  a  monstrous  long  report,  to  the 
end  that  1  miffbt  not  be  under  the  displeasore 
of  either  or  both  If  ooses ;  it  is  a  bold  truth, 
bnt  it  is  a  truth :  this  House  had  not  been  ait- 
ting  but  for  me.  I  -was  tbrmerlv  pursued  by 
this  House  in  two  noints,  for  heme  for  the 
Vrench  interest  and  for  popery ;  I  had  then,  if 
I  might  hare  been  hnrd,  justified  myself,  as  I 
Hope  1  have  since  done,  and  shall  by  all  the 
actions  of  my  life.  One  Fjrebrace  was  in- 
troduced to  me  by  the  means  of  Mr.  Batea, 
whom  I  haTc  long  known,  and  if  I  am  not 
much  deceircd  in  him,  I  cannot  beKete  that 
gentleman  would  have  transacted  such  a  mat- 
ter if  put  upon  it  The  evidence  is  but  hear- 
say, and  1  none  you  will  notcondonn  on  bear- 
lay.  I  wonia  not  take  up  your  time  by  enter- 
ing into  particulars ;  but  there  is  a  money- part, 
as  well  as  a  treaty -part ;  and  aa  to  the  money- 
|nrt,  much  of  it  is  false ;  what  is  true,  I  have 
made  no  secret  I  can,  and  do  say,  that 
neither  directly  nor  indirectly,  upon  my  faith 
and  hon«or,  have  I  erer  toacned  one  penny  of 
the  money,  f  observe  a  great  deal  of  pains 
lias  been  taken  to  hook  and  draw  men  in  this 
matter  by  a  side-wind,  and  Finebraoe  thinks  his 
•merit  win  deserve  10,000  and  30,000/.  Thu 
^,000  guineas  was  no  part  of  the  40,000/.  The 
committee  called  in  and  examined  several  wit- 
nesses ;  bnt  Firebrace,  after  his  fint  hearing, 
desired  to  be  called  in  again  himself,  contrary 
tn  all  rntes,  which  shews  at  least  that  be  is  a 
Tery  wilimg  witness.  I  have  a  thread  which  I 
hope  to  spm  finer,  and  make  it  appear  that 
this  waa  a  design  laid  against  me,  long  before 
the  naming  of  this  committee :  that  warning 
vas  given  me  some  time  since,  that  this  matter 
wonld  be  proved  against  me,  and  that  Firebrace 
had  been  told,  heahould  be  excused  if  he  would 
charge  the  dnke:  I  aric  no  &voor  but  your 
fiivourable  justice.  It  will  be  a  roost  unfortu- 
nate thing  in  point  of  time,  to  he  under  the 
displeaaiwe  of  this  House,  or  of  the  nation.  I 
pray  that  no  severe  sense  be  put  on  what  will 
bear  a  candid  one,  and  that  if^it  may  be,  the 
House  would  re- consider  what  is  done,  or  at 
least  preserve  me  from  cruelty ;  and  not  let 
me  Kc  on  the  rack  and  be  Mnstetl,  until  the 
parliament  shall  sit  again.  If  yon  will  pro- 
ceed, I  hope  it  will  be  speedily,  for  1  had  rather 
want  council,  want  tme,  want  any  thing,  than 
be  under  yonra  or  the  nation*s  displeasure.  1 
tliafik  ^  again  for  this  fknrar,  and  pray  \t 
—  will  not  re-oanridbr,  tlkatHtis  matter  may 


be 

have 

This  8peeeb  beiag  aadad,  and  the 
wilMsawiH  Mr.  Comptroller,  atteaded  by  many 
members,  weal  up  to  tba  House  of  Loraa  wills 
the  Impeachment ;  and  the  oonimillee  who 
were  jomed  with  the  Lords,  were  ordered  to 
prepare  the  Articles  againal  the  Lord  Fresi- 
neat* 

Vehate  thereon* 

The  Commons  taking  the  dnke's  Speecb 
into  consideration,  a  woriliy  member  said, 

[DJ[  said,  By  this  nohle  lord's  Speech,  the 
pomtisnow,  whether  the  House  will  arraign  thf 
committee  of  both  Houses,  or  go  ori  with  their 
Impeachment.  This  noble  lord,  w  hen  he  came 
to  toe  matter,  would  not  enter  into  particulars, 
but  passed  it  over  with  excuse  of  wanting  time. 
He  makes  no  esccuse  as  to  the  facts :  his  argu- 
ment of  a  contrivance  was,  that  the  5,000 
guineas  charved  on  him,  was  no  part  of  the 
40,000/L  Firnraoe  was  to  account  for.  fiut 
thia  is  an  aggravation  of  the  crime ;  tor  sir 
Thomas  C<Nke  had  a  double  account,  cot 
with,  and  one  wi^oot  the  5,000  guineas ;  and 
this  is  an  indication,  that  if  there  was  a  (»n  • 
trivance,  it  was  not  by  the  committee,  bnt  witl^ 
sir  Tho.  Cooke,  to  tnfle  the  enquiry,  and  con- 
ceal the  corruption.  The  sp^y  justice  of  tlie 
House  is  to  be  wished  and  desired.  If  there  is 
n|Ch  a  coDtrivaBce,  each  a  thread  as  ia  aten- 
tmad  by  this  noble  lord,  it  is  not  to  be  doubted 
but  the  uooae  where  he  ia  impeached  will  dear 
him. 

[r]  iDOved,  Thai  a  committee  micht  be  ap^ 
pomtod  la  withdmwi  to  consider  what  waa  le 
be  dane>.in  order  lo  fliatify  that  k>rd  by  *  speedy 
justice.'  Hisfcieni  Mr.  Bates's  tridd^g  aad 
oottlndletinghimMif,  is  nnoretban  the  evidence 
of  Fisebrace.  Who  waa  his  fnend  ?  Who  wsa 
his  servant?  Those  were  questions  not  to  be 
asked.  M.  Robert  was  a  servant  of  my  lord 
president's  and  is  fied.  Mr.  Bates  aaid,  h« 
Kept  the  money  in  his  house  ?  What  was  be* 
come  of  it  ?  Si>nietiraea  he  had  spent  it,  some- 
times it  was  in  his  closet  He  did  own  the 
money  was  not  in  his  house  on  Sunday,  but  on 
Tuesday  morning,  M.  Robsrt  brought  it  to 
him ;  but  he  would  never  declare  ftom  whence 
he  broagbt  it 

in  the  nahMIe  of  these  debalea,  a  aMssaga 
waa  sent  from  the  Lords^  to  acquaint  the  Com- 
mons, that  it  was  the  opinion  of  their  lord- 
ships,  tbst  the  discovery  made  by  sir  Ttioinas 
Cooke  was  not  satisfactory,  nor  so-  full  as  to 
entitla  htm  to  the  benefit  of  the  act  to  iadem- 
nify  him,  and  that  their  lordships  deaired  the 
concurrence  of  the  Commons.  Tbeythampon 
paased  a  vote,  as  the  Lords  had  dooci  and  sent 
U  up  by  the  lonl  Coniagdiy. 

.  April  99.    The  Lords  acquainted  the  Cbm- 
;  toons  that  they  bad  passed  a  bill  entitled,  >  An 
'  Act  for  imprisoning  nr  Thomas  Cooke,  si^ 
Basil  Firebrace,  Charles  Bates,  e$a.  and  James 
Craggsr,ffnd  fbrrestraiabg  them  from  alieaa^ 


and  Mi$i»m€anors. 


io^  tbeir  estatesi'  to  which  they  defiived  the 

coocurrenoe  of  the  CommoDS. 

April  29.  Mr.  Comptroller  ^^arton  and 
*«iwrs»  broHfht  ap  the  Articles  oflmpeach- 
.  neal  agfUMk  Tbonv  rfulce  of  Leeds,  lord  pre- 
sident; which  era  as  follow: 


*^  IX  1^5. 


[1970 


AATICLGS  OF  mPBACHMENT,  exhibited 
by  the  knilghta,  oitiaeiis,  and  hargesses  in 
parliameot  assembled,  in  tbenameof  them- 
selres  sad  of  all  the  Commons  of  Bqglanil, 
a^ost  Thomas  dake  of  Lebds,  President  of 
his  mi^esty's  most  hononrable  prify-ooon- 
cil«  for  high  crimes  and  misdemeanours. 

"  1.  That  certain  merchants  trading  to  the 
'East- Indies,  haWng  either'  forfeited  tbeir 
charter,  or  bein^  under  an  apprehension  that 
the^  had  forfeited  ihe  same,  and  having  made 
tbefr  humble  applications  to  their  majesties  in 
council  for  obtauiing  a  chai'ter  of  confirmation ; 
Ihe  said  duke  of  Leeds,  being  then  president  of 
their  miyesties  most  honourable  pnvy  council, 
and  sworn  to  give  their  majesties  true  and 
faithful  advice,  did,  contrary  to  his  oatb,  office 
and  duty  to  their  majesties,  aud  in  breacli  of 
the  great  trust  reposed  in  him,  by  himself,  his 
agents  or  servants,  corruptly  and  illegally 
treat,  contract  and  agree,  with  the  said  mer- 
chants or  their  agents,  for  5,500  guineas  to 
procure  the  said  cnarter  of  confirmation,  and 
also  a  charter  of  regulations,  or  to  use  his  en- 
deavours to  obtain  the  same. 

'^  2.  That  in  pursuance  of  such  corrupt  con- 
tract and  agreement,  the  said  duke  of  Leeds 
did,  by  himself,  his  agents  or  servants,  receive 
or  acct?pt,  from  the  said  merchants  or  their 
agents,  certain  notes  or  securities^  whereby  he 
or  they  were  empowered  to  receive  the  said 
5,500  guinea^  upon  the  passing  of  the  said 
charters. 

'*  3.  t^bat,  soon  after  the  passlnfif  of  the  said 
/'.barter  of  confimiatinu,  the  Kum  ot  2,500,  part 
of  the  said  5,500 ;  and  soon  afW  the  passing 
.of  the  said  charter  of  regulatidns,  the  further 
sum  of  3,000  guiueas,  other  part  of  the  said 
5,500  guineas :  were,  pursuant  to  the  said  cor- 
rupt contract  and  aip*eement,  actually  received 
by  the  said  duke  of  Leeds,  or  by  his  agents  or 
servants  with  his  privity  aud  consent. 

'*  And  the  said  knights,  citizens  and  bur- 
gesses, by  protestation,  saving  to  theoaselves 
the  liberty  of  exhibiting,  at  any  time  hereafWr, 
any  other  accusation  or  ioipeachment  against 
the  said  Thonias  duke  of  Leeds,  -and  also  of 
replyina:  to  the  answer  that  the  said  Thomas 
duke  or  Leeds  shall  make  unto  the  said  articles, 
or  any  of  them,  or  of  offering  proof  of  the  pre- 
.raises,  or  any  pther  imjpeacbments  or  accusa- 
tions that  shall  be  exhioited  by  them,  as  the 
case  shall  (according  to  the  course  of  parlia- 
roents)  require ;  do  pray,  that  the  said  Thomas 
duke  of  Leeds  be  put  to  answer  the  said  crimes 
jind  misdemeanours,  and  receive  such  punish- 
ments as  the  same  shall  deserve ;  and  that  such 
proceedings,  laminations,  trials,  and  judg- 
ments, may  be  unon  every  of  them  had  and 
used,  IS  is  agreeable  to  law  and  ju8t£^/' 


The  Articles  bein^  read,  the  duke  of  Leeds, 
repeatmg  several  thmgs  to  the  same  eflVct  as 
formerly,  said,  «'  That  Mr.  Bates  desired  that 
he  would  allow  him  to  bring  shr  Basil  Firebraoe 
te  him ;  and  that  be  bid  Mr.  Bates  take  care 
of  sir  Basil,  for  he  took  him  to  be  a  very  ill 
man ;  but  Mr.  Bates  sakl,  be  knew  him  very 
well :  so  after  much  intreaty  his  lordship  per« 
OMtted  Mr.  Bates  to  bring  him.  That  Mr.  Bates 
and  his  lordship  had  had  a  lon^  aoqoainUnon 
and  friendship,  and  what  he  did  m  this  manner 
was  only  to  belricnd  him."  His  lordship  added, 
**  That  this  storm  whiish  i^as  now  fallen  open 
him,  was  some  time  a  gathering :  and  it  was 
promoted  by  a  faction,  and  a  party  who  had 
onl^  a  piaue  against  him  ;  and  the  kiiiq|^*s  bosl- 
ness  had  been  delayed  ou  purpose.  That  he 
had  an  original  letter  which  gave  him  an  acr 
count  of  this  some  time  before  it  broke  out ;  and 
it  appeared  only  levelled  agamst  him,  because 
none  else  were  prosecuted ;  and  there  appeared 
^  joy  they  could  catch  at  this ;  for  then  thej 
stopped ;  and  sir  Basil  wad  treated  with  to  dis- 
cover only  this  part,  and  so  he  should  be  ex- 
cused from  any  further  discovery."  His  lord- 
ship concluded,  praying  a  copy  of  the  Artidei 
of  his  Im|>eaGhment,  and  of  the  Report  made 
by  the  Committee  to  the  House,  which  was 
readily  granted. 


^•■^ 


Tub  Duke^s  AwswEa  to  ths  Articles. 

April  30.  The  Lords  sent  a  Message  to  ac- 
quaint the  Commons,  Thai  the  duke  of  Leeds 
having  this  day  put  in  his  Answer  to  the  Arti- 
cles of  Impeachment  exhibited  against  him, 
their  lordships  have  sent  a  copy  thereof  to  them. 

The  Answer  was  received  and  read,  and  is  as 
follows :  "  This  ]>elendant,  saving  lo  himself 
all  advanta^eaof  exceptions  to  the  said  Articles, 
humbly  saith,  Tliat  be  is  not  guilty  of  all  or  any 
the  matters  by  the  said  Articles  charged  in 
manner  and  form  as  the  eame  are  by  itbe  said 
Articles  chained  against  him.  Lebds." 

Upon  the  duke's  putting  in  the  Answer,  he 
again  declared,  before  'God,  and  upon  bis  ho* 
nour  and  conscience,  that  he  was  not  guilty, 
und  had  great  wrong  done  him  in  this  accusa- 
tion. 

3Iay  1.  The  Lonls  sent  a  Message  to  the 
Commons  to  acquaint  them,  That  they  think 
themselves  obIige<l  in  justice  to  pilt  the  Hoqse 
in  mind  of  the  Impeachment  against  the  duke 
of  Leeds,  to  wl^icb  Uie  Duke's  Answer  having 
been  transmitted  to  them,  the  Lords  desire  to 
be  acquainted  when  tliey  can  be  ready  to  make 
good  the  Articles  of  Impeachment,  to  the  end  a 
certain  day  may  be  appointed  by  the  Lords  for 
that  purpose. 

tJoon  this,  tlie  Commons  ordered,  "  Thai 
the  Ansi^er  of  the  duke  of  Leeds,  to  the  Arti* 
cles  of  Impeachment  against  him,  be  referred 
to  the  consideration  of  the  Committee,  Xif, 
whom  it  was  referred  to  draw  the  saidArti* 


M71] 


7  WILLIAM  UL      FwrnMi^agamd  Hklhdgtf  Leeds. 

wMBhem^  Ammmihek  jmAoehe 
out  any  tmmer  of  deby/' 


[ISTff 


dM  of  ImpcMbsMBl:  Md  ttelllMydo 
ftdrr  wlMt  is  to  be  done  tbcrMpoB,  Moovdiiif 
to  tbe  course  of  periieneiilB  ;  umI  lepert  Uie 
sane  to  the  House.'* 

May  9.  Tbe  duke  eonplaioed  io  the  Hoose 
of  Lords  of  tbe  delay  of  ttie  Howe  of  Coas* 
■loiMK  in  not  replying  to  his  Aaeirer,  attedginy, 
that  the  ImpeaehnMot  was  only  to  load  bias 
disgrace,  and  that  they  never  intended  to 


try  bim.  And  added,  "  IW  the  naity 
gnat  partiality  lewards  him,  and  didaet intend 
to  enfoira  after  others :  that  they  ahewed  a 
■Mifc  of  their  part^ty  and  spleen,  in  their 
Amendm^t  to  the  Bill  for  inpiiaonhigSHr  The- 
HMS  Cooke,  sir  Ba«l  Pirshrnea  and  the  others; 
sir  Basil  was  to  be  bailed  bccanse  he  was  the 
witness  against  his  fcMndship." 

This  day  tbe  Commoos  resolTedy  **  That  the 
offer  of  any  money,  or  other  adTantage,  to  any 
member  or  psriiameut,  for  the  promoting  of  any 
matter  whatsoever,  depending,  or  to  l^  trans- 
acted, in  parliament,  is  a  high  crime  and  mis- 
demeanor, and  tends  to  tbe  subversion  of  tbe 
Engtibh  constitution." 

May  3.  A  motion  being  made  in  tbe  House 
of  Lordii,  to  read  tbe  bill  for  granting  to  tbe 
Icing  a  duty  upon  Glass,  6ec,  tbe  duke  of  Leeds 
rose  up  and  told  tbe  Lords,  ^*  Tliat  it  grieved 
him,  tbat  he,  who  was  as  much  as  any  man  for 
tbe  dispatch  of  the  Money-bills,  and  never  op- 
posed any,  should  now  do  it ;  but  he  hoped  the 
Lords  would  consider  his  case,  not  only  as  his, 
but  the  case  of  any  of  tbeir  lordships ;  for  it 
wss  in  the  power  of  a  tinker  to  aocose  at  the 
end  of  a  session,  and  om*  might  lie  under  it 
without  remedy  :  and  since  that  they,  by  mis- 
inanageroeDt,  had  delayed  this  Money-oill  lor 
six  weeks,  it  would  not  be  of  mighty  ill  conse- 
quence if  it  should  lie  a  day  or  twe  longer. 
His  lordship  pressed  very  earnestly,  that  if  the 
House  of  Commons  did  not  reply,  toe  Impeach- 
ment might  be  discharged  ;  for,  if  it  were  not, 
he  miffbt  lie  under  tbe  reproach  thereof  all  hia 
life.  He  believed  the  Commons  would  do  no- 
thing in  it ;  for  though  they  had  appointed  a 
Committee  to  meet,  they  met  but  once,  and  that 
for  form,  and  never  met  more,  nor  would  do 
any  thing  in  it." 

The  same  day  the  ComoMNHi  at  a  confe- 
rence, delivered  a  written  Paper  to  the  Lords, 
signifying,  <*  That  the  Commons  will  make 
good  the  charge  against  the  duke  of  Leeds,  in 
manner  and  form  as  iu  the  Articles  mentioned, 
and  that  the  Committee  who  were  appointed  to 
draw  the  said  Articles,  have  been  daily  em- 
ployed in  looking  into  evidence  against  the 
doke ;  and  that  m  the  preparatmn  of  the  evi- 
dence they  meet  with  an  obstruction,  that 
Monsieor  llobart,  who  appeared  by  the  depo- 
aitions  before  the  Committee  of  botb  Houses  to 
be  a  material  witness,  is  withdrawn  since  tbe 
Impeachment  was  carried  up ;  which  has  been 
the  reason  the  Commoos  have  not  yet  ac- 
qnainted  yonr  brdshins  when  they  can  be  ready 
10  make  good  the  said  Impeachment,  tba  Com- 


The  Fhpar  bang  braqght  Ma  the  Larda 
Honsa,  and  read,  it  waa  aaaved  and  agraad, 


without  any  debate,  ar  any  annositian  mndebfr 
the  dyke  ^  Leeda,  that  an  Addteasi 


ahonMbc 
made  to  the  ku^,  to  iasna  h  Piucisimisn  ihr 
stonpmg  the  narta  and  safanv  M.  Rabart. 
The  dnim,  in  asitatanea  to  the  Henae,  taM 
than,  that  it  waa  raqnisito  toiaasrttbapefien'a 
Christian  name,  and  sahl  hia  name  was  Mm, 
his  sirMune  hemg  Robert. 


TheDnke  of  Xesdi  then  roeenp,  and  hhwned 
the  House  of  Commons,  for  doing  an  nn- 
heard-of,  an  unprecedented  thing,  to  cham 
a  man  with  crimes,  and  to  say  they  were  ready 
to  make  it  good,  belhre  tber  had  all  the  evi- 
dences ;  and  now  they  shanfd  aay  they  wanted 
a  material  witness,  and  lay  it  upon  him  to  pro^ 
duce  this  witness;  as  if  a  person  were  obheed 
more  to  produce  evidence  to  accuse  him,  than 
to  answer  such  ({uestions  by  which  he  aeenaen 
himself.  His  lordship  then  proceeded  to  ac- 
quaint the  House,  that  in  truth,  he  had  sent  M. 
Kobart  to  see  his  daufr^ter  Lempater,  who  went 
into  the  country  big  with  child ;  and  ordered  him 
to  call  at  Blioos  to  see  his  daughter  PIniionth,  H 
being  io  his  way  to  his  daughter  Lempster's^ 
where  the  messeoger  of  the  Hoose  of  Commonn 
might  hsve  known  he  was  gone  if  he  had  a^ed. 
That  histordship,  thattheremiffht  bono  mistake » 
sent  a  messenger  on  puvpose  wr  Robert  Hint 
hb  Ibotrosn  waked  him  about  twoof  the  deck  oft 
Sunday  morning,  (for  which  he  was  very  angry) 
to  let  nim  know  Robert  waa  come,  aai  waa  la 
the  house,  which  was  as  soon  as  he  conld  jpoe- 
aiUy  return :  That  his  kxdship  told  the  mot- 
BMn  he  would  go  to  sleep,  and  wenhl  speak 
with  Rohart  in  the  morning,  when  he  usually 
called  him ;  but  when  lusferMiip  asked  lor  him 

iidhe 


in  the  memtog,  the  footman  sai 
and,  upon  enquiry,  he  found  Rohnrt  did  not  liu 
norpnUoirhisbootoinhisdiamher:  Thatthn 
footman  said,  he  asked  whether  the  news  vran 
true,  that  this  ford  was  impeached,  and  Mr. 
Bates  was  in  prison ;  whkh  the  Ibotman  owne4 
to  be  true ;  and  bis  lordship  believea  that  frighu 
wed  Robert.  That  his  chaplain  shewed  Tiiaa 
a  letter  from  Robert,  with  a  desire  to  acquamt 
his  lord,  that  he  designed  for  hn  own  eenntiT* 
8witser1and,  through  Holland ;  from  whence  he 
wouM  write  his  hird  a  true  account  of  all 
the  matter  of  the  5,500  guineas  to  Mr.  Bales. 
That  his  lordship  knew,  by  the  manner  of  hia 
writhig,  by  the  man,  and  by  a  particular  know- 
ledge  he  had  of  him  and  of  the  thing,  that  he 
would  not  be  seen  here  again  in  haste.  **  So 
that,  my  lords,  (said  his  g^oe)  if  this  man  be 
insisted  upon  as  a  matbial  evidence,  and  that 
my  trial  is  to  be  delayed  till  this  person  is  forth- 
coming,  when  sm  I  to  be  tried  ?  1  humbly 
move  yonr  hndships,  that  yon  will  come  to  seme 
resolution,  that  if  this  matter  be  not  immcdi* 
aidy  proceeded  upon,  aa  tfiat  I  may  be  tried 
before  the  ending  of  thaaessioB,  that  the  im« 
peachment  ahall  fall** 
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Triato 


KMntywntMni* 


A.  D.  i%sn. 


[18T* 


Dpon  wbich  i oom  few  liords  cried,  *  W^l 
mored*.' 

Howtefter,  the  lerde  read  aod  fnMed  tbe  bill 
that  eftme  dey,  for  tbe  daty  vpen  ffleMt  &e. 
•fid  bis  majesty  eame  to  tbe  bouaeaiia  gave  the 
Toyal  assent  to  seTeral  biHs,  and  among*  tbe  rart 
to  tbe  Bill  for  impriaonkig  sir  Tbomas  Cooke, 
air  Basil  Firebraoe,  Bates  and  Cnggs ;  and 
also  to  a  bill  ciltided,  *  An  act  for  tbe  binges 
roost  gradooa  and  (tree  pardon/  bat  with  mis 

*  ■*  Surdy  tbat  out-cry  of  theirs  was  rather 
a  mark  of  soom  tbao  approbation :  lor  though 
4he  duke,  by  sending  awav  his  serrant,  liadde* 
prired  his  sidTersaries  of  tbat  legal  proof  wbich 
was  necessary  to  connction,  enough  had  ap- 
peared to  proYO  hiro  guilty  in  tbe  opinion  of  the 
whole  world :  and  if  any  thing  could  be  added 
to  tlie  reproach  which  be  had  brought  on  his 
character,  on  the  high  o£Bce  be  posKSsed,  and 
the  government  he  serred,  it  was  the  solemn 
protestation  of  innocence  he  had  set  out  with, 
and  the  cootamacious  demi^d  of  a  speedy 
trial,  which  he  knew  neither  could  or  would 
take  place."    Ralph. 


exception,  amongst  otheia ;  *  EzeepI  also  alt 
persona  who  hare  been  or  shall  be  unpeacbed 
m  parliament  durin^^  this  session.'* 

And  then  his  majesty  commanded  tbe  lord 
keeper  to.  prorogue  the  parliament  to  die  18th 
of  Jun^  and  it  was  prorogued  accordingly. 

On  the  84lh  of  Jane  1701  (two  eomplele 
parliamenta  bariag  inter? enod)  the  House  of 
Lords,  taking  nolioe  **  Tbat  the  Commona  hair* 
ing  impeached  Thomas  duke  of  Leeds,  of  high 
onmes  and  miadcineaiiQCB  oa  the  srth  of  Apnl, 
1695;  and  oa  tbe  S9th  <^  April  exhibited  ar. 
tioles  agamat  him,  to  which  he  had  answered  ; 
bat  the  Commona  not  proeecutiog,  order, 
« That  the  said  Impeachmeat,  and  the  Artielea 
exhibited  against  him,  be  dismissed.' " 

f  *^  Bornet,  who,  speaking  of  the  aet  of 
g^ace,  which  passed  at  tbe  close  <Mf  tbe  ses- 
sion, takes  care  to  remember,  it  contained  an 

*  Exception  as  to  Corruption,'  adcnowledgea 

*  tbe  whole  discovery  was  let  fall :  and,'  eon- 
'  tioues  he,  <  it  was  belie? ed  too  many  of  all 
<  sides  were  concerned  in  it ;  for,  by  a  oommon 

*  consent,  it  was  never  re?i?ed.' "    Ralph. 


408.  The  Trial  of  Patrick  Kinnynmount,  for  Blasphemy*  and 
Adultery  :  9  William  III.  a,  d.  1697.  [Now  first  printed 
from  the  Records  of  Justiciary  in  Edinburgh.] 


OouA  JusncUELE,  S.  D.  N.  Regis,  Tenta  in 
Pkvlorio  Burgi  de  Edinbui]^,  vigesimo 
secondo  die  mensis  Norembns,  millesimo 
sexoentesimo  et  nonogesimo  septimo,  per 
honorabilea  viros,  Adamum  Cockbume 
de  Ormistoane,  Josticiarum  Clerioum, 
Domino&  Coltnnm  Campbell  de  Aberu- 
chill,  Datidem  Hume  de  Crossrig,  Joan  •* 
nem  Lauder  de  Fountainhall,  Archi- 
baldum  Hope  de  Rankeillor,  et  Jacobum 
Falconar  de  Phesdo,  Commissionarios 
Justiciarii  diet  8.  D.  N.  Regis. 

Curia  legitime  affirmata. 

P^rkk  Kinnynmount  of  that  Ilk. 

Of  this  date,  there  appears  oA  record  a  long 
interlocutor  ou  tbe  relerancy  of  ?arious  charges 
contained  in  a  previous  indictment  against  Kin- 
ninmount,  also  the  following  minute : 

Tbe  Lords  at  my  lord  adracate's  desjnre,  and 
in  respect  Of  the  absence  of  severall  materiall 
witnesses,  who  his  lordship  affirmes,  are  under 

.  *  Concerning  the  Soots  Law  of  Blasphemy, 
see  Mackenzie  (CrimiiMils  part  1,  Tit.  3,)  who 
'  in  sect.  6.  mentions  the  ease  of  a  woman,  who 
was  fined  for  drinking  the  deril's  braltb,  whiob 
howe?er,  he  says,  was  not  held  to  be  blas- 
phemy^ 8ee,  too,  the  Case  of  Thomas  Aiken  • 
head,  p.  917,  ofN^ia  Volume. 


Kinnynmoonths  influence  and  abstracted  b^ 
him,  they  continued  the  dvet  as  to  this  procea 
till  the  first  M unday  of  December  next,  and 
ordained  tbe  pannell  to  be  carry  ed  back  to  pri« 
sone,  and  the  assysers  and  witnesses  to  attend, 
ilk  nersone  under  the  peine  of  four  bundretb 
merKs,  and  grants  certificatione  and  caption^ 
against  the  baill  absent  witnesses. 

Tbe  said  Patrick  Kinnynmont,  of  tbat  ilk, 
was  also  indyted  and  accused,  at  the  instance 
of  his  ma'ties  advocat  mentioned  for  tbe 
crymes  of  blasphemy  and  adultery  in  manner 
mentioned  in  the  indytment,  whereof  the  tenor 
follows : 

You  are  indyted  and  accused  at  the  instance 
of  sir  James  Stewart  his  ma'ties  adrocat  for  bis 
higbnes  inteiest  in  the  matter  under  written, 
?iz.  That  where  bv  the  law  of  God,  and  the 
layes  of  thb  and  all  other  weell  goremed 
realmes,  the  ciymeri  of  blaspbemie  and  of 
wicked  irreltgion  against  God  and  onr  Sarkmr 
Jesus  Christ,  and  uie  cryme  of  adultery  are 
most  horrible-  and  detestable  crymes  to  lie  pa* 
nisbed  will  all  aererity;  lykeas  by  the  act  of 
parliament  Charles  second,  pariiament  first,  act 
twenty  first,*  entituled  Act  against  the  Cry  me 


*  The  Act  referred  to  is  as  follows: 

Act  against  the  crime  of  Blasphemy. 

"  Our  ao?eraiga  leird,  and  tbe  esmea  of  par« 
liament  considering  that  hitherto  there  hath 
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of  blMphemta»  it  is  &Utute  snd  ordaiMd«  tliat 
whABoever  not  being  distracted  in  his  witts, 
«ha!t  mil  upoo,  or  curse  God,  or  any  of  the 
parsoucs  or  the  blesssd  Trinity,  shall  he  pro- 
cessed before  the  cbeifTjustice,  and  beiog  fbuud 
lOiilty,  shall  be  punished  with  death ;  and  far- 
tier,  it  is  statute,  that  whosoever  shall  deoy 
Oeil,  or  any  of  the  penoncs  ef  iht  hkw€d  Tn- 
nitTt  aed  ehstinatriy  contiMit  tberaio,  aWI  be 
is  lyke  mawier  paoiahed  wkh  dtalli;  lylnaa, 
by  llie  dercntb  ad*  of  the  fifth  ausawiM  ef  the 
cttcrral  paHlanient,  iatitaM  Aol  agaioat  Blas- 
pbeifeiy,  the  Arrsaid  act  of  pariiaiiient  ia  aeC 
mdy  ratified,  but  furd^  it  is  statvie  aad  erdam- 
«d,  thatwboaoever  shall  id  their  wrytciDg  er 
^iBeoaraeYdeoy,  impufpie,  orauartell,  aigne  or 
reasooe,  agaiasi  the  Being  «if  God,  er  any  of 
tlie  pereenes  of  the  blesM  Trinity,  or  the  au- 
"Ibonty  of  the  Hcdy  Scriplnrea,  er  the  prori- 
<lcnce  of  Ood,  in  the  Ko^emnMnt  of  the  world, 
ahall  be  punished  with  the  painea  oontained  in 
the  said  aot:  Lykeaa  by  the  act  of  pariiMMnt, 
^een  Mary,  parlia't  fifth,  cap.  twenty,  open, 
manifest  and  incorrigible  adulterers  are  or- 
dained to  be  punished  by  the  escheat  of  their 
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lykeaa  yon  "also  blaspbnnoosly  affitmed  thnt 
been  no  law  in  this  kingdom,  against  the  bor-  ,  Christ  was  a  bastard,  and  farder  did  tlireaUen 


TiUe  crioie  of  blasphemy.  Tlierelere  bis  ma* 
jestie,  with  adriceof  hia  said  estatea,  doth  here- 
by statute  and  ordain  that  whosoever  hereafter, 
not  being  distracted  in  his  wits,  shall  rail  upoo, 
«»r  curae  Go«l,  or  any  of  the  persona  of  the 
blessed  Trinity,  shall  be  processed  before  the 
chief  justice,  and  being  foiuid  guilty  shall  be 
punished  with  death.  likeas,  his  majesty, 
with  advice  foresaid,  finds,  statulea,  and  or- 
dains, that  whosoever  hereafter  shall  deny  God, 
or  any  of  the  persons  of  the  Uesaed  Trinity, 
and  obstiitately  oootiooe  therein,  shall  be  pro- 
cessed, aud  being  found  guilty,  that  they  be 
punished  with  death.*' 

*  After  confirming  the  former  Act,  this  Act 
proceeds: 

'*  And  further,  bis  majesty,  with  advice  and 
consent  foresaid,  statutes  and  ordains,  That 
whoaver  heicafter  shall,  in  their  wniiug  or  dis- 
eotirse,  deny,  impugB,  or  quarrel,  argue  or 
reason  against  tlie  Being  of  God,  or  any  uf  the 
pei'sons  of  the  bli&sed  Trinity,  or  the  authority 
of  the  Holy  Scriptorcs  of  the  Old  and  Netv 
Testaments,  or  the  providence  of  Ciod,  in  the 
Ij^everoment  of  the  world  ^  shall,  fur  the  first 
lault,  be  punished  with  imprisonment,  ay  and 
while  they  give  publick  satisfaction  in  sack- 
cloth, to  the  congregation,  within  which  the 
acandal  was  conimitied.  And  far  the  second 
fault,  the  delta^uint  shall  be  fined  in  an  year's 
valued  rent  of  his  real  estate,  and  the  twentieth 
part  of  his  personal  estate  ^the  equal  half  of 
which  fines  are  to  be  applied  to  the  use  of 
the  poor  of  the  parish,  withio  which  the  crime 
shall  happen  to  be  committed,  and  the  other 
half  to  the  party  informer). besides  his  being 
imprisoned,  ay  and  while  he  make  again  sati»- 
faction  ui  $upra.  And  for  the  third  Anit,  he 
aliall  be  punished  by  death,  as  an  ohatinate 
blasphemer." 


goods ;  and  forder  by  the  parliament  nynth, 
chap,  seventy  fourth,  queen  Blary,  open  and 
m«iiifeat  amillerera  are  punishable  by  deatli, 
Mierving  tbn  former  iawea  againat  lAher 
aduberers ;  and  by  tha  act  paritameiitJawea 
aiJttb,  cap.  an  hwidrod  and  ff ftb,  k  ia  da- 
daiwd  ta  be  nottoor  and  OMuufest  adaltry, 
where  bairnea  aro  prooreat  er  the  adoUerera 
keep  eampaay  and  bed  togither,  and  bed  l»- 
gitiier  nettorioaaly,  or  when  saspect  and  dnely 
ndmoMshad,  tbey  rafwe  to  salMfle  the  kiik 
■m  w  menor  exvOiBWcele  •  i^vwimiwi^w^ 
that  ymm  the  said  FmWkk  KinoynoMUut, 
abakewf  off'  ail  foar  of  Ged,  and  dne  reterancs 
to  the  great  and  dreadfull  name  ef  God  and  oar 
8aviaor  Jesoi  Chfiat,  and  aU  r^gaird  to  haa 
Mitfcatie^  laws  ami  anthority,  have  presoaaed 
te  blaspheme,  and  otherwayes  to  vent  your 
wicked  irrctigione  againat  the  buly  and  bleanrd 
name  of  Ged  and  our  Lord  Jeana  Cbnat.  la 
aoe  for  aa  tieqaently,  er  at  kaat  on  aan  or 
otherof  thedayesofthemeMlha^f  the  yaara 
1696  and  1697 1  yoo  have  preaumed  to  vent 
yonr  wicked  pasaione  and  irreligion,  b^  callin|^ 
man  bongar  of  God,  and  scnme  of  Christ ; 


Jamea  I>ewar,  in  liiiohgellie,  ia  Fyfo,  with 
cutting  out  of  his  ears  unles  he  would  deny 
Christ  hia  Savionr:  And  you  have.aleoe 
wickedly  said,  and  which  is  horrible  to  be 
agnine  ropeated,  if  any  man  had  God  oo  the 
one  hand  and  Christ  oo  the  other,  yow  could 
stow  the  luggs  out  of  his  head,  ia  despvte  of 
them  both,  aud  yow  would  see  who  would  say 
it  was  ill  done.  And  farder  on  one  or  other  and 
on  severall  of  the  dayes  and  nights  ef  the 
moneths  snd  years  fomaids,  yow  King  a  mar- 
ried man  to  Wallace,  your  spouse,  did 

oummitt  notlour  and  manifest  adultery,  at  least 
adultery  with  Jaunet  Nisbct,  then  your  servant 
maid,  in  soe  much  that  you  did  keep  com- 
pany and  bcil  viitli  her  ofiinly  and  notoriously, 
for  dayes,  weckfi  aii4  inoncilis,  before  your 
servants  and  others  in  >ottr  house,  goeing  to 
bed  with  her  as  avouedly  as  if  she  had  been 
your  wyflTe,  and  have  been  frequently  aeen 
throwe  ofif  }Our  cluathes  with  her  and  goe  to 
bed  togithct  in  the  same  chamber,  and  that  so 
afirontcdiy,  that  vou  have  had  a  servant  lyings 
in  another  bed,  beside  yow  and  your  adul- 
tercsse  in  the  same  roume,  at  least  yow  have 
committed  adultry  by  bedding  and  lying  witb 
the  said  Jannet  as  with  your  wyffe,  by  all 
which,  it  is  manifest,  that  yow  are  guilty  aiit 
and  pairt  of  the  forsaid  crymes  of  hlsspbeny, 
irreligione,  and  adultery,  which  being  found 
by  the  knowledge  of  ane  in^oeist,  yee  ought 
to  be  punished  .with  the  paine  of  death  and 
confiscatione  of  moveables,  or  otherwayes  as 
the  law  ordaines,  to  the  terror  and  exam|ile  of 
others  to  committ  the  lyke  in  tyme  cooieing. 
Sic  Suincribiiur^  Ja.  Stswakt. 

The  lords  also  continue  the  dyet  against  the 
said  Patrick  Ktiinynmountfor  thesaids  crymea 
of  blasphemy  and  adultery  till  the  fir»t  Slon- 
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day  of  December  next,  ami  the  indytment  be- 
ixi^  debated  vita  voce,  Tbe  lords  ordained  both 
pairties  to  ioterchaDge  their  debates,  in  wryte- 
iQg,  betwixt  and  tbd  said*  day. 

December  C,  1697. 

Continued  till  Blundaj  next. 

Imvormatione  for  his  Mi^esties  Adrocat,  against 
Patrick  Kinnynmount,  of  thai  ilkf. 

I'&trick  Kynnymonnt  of  that  ilk  haTing  from 
bis  youth  bein  louse,  debauched  and  profligat,  as 
is  nottour,  and  bebg  accused  in  another  lybell 
against  him  of  severall  extratagant  and  wicked 
deeds  of  violence,  bath  added  to  all  his  wicked* 
nessthecrymes  of  horrid  blaspheniy,  and  of  not- 
tour, at  least  of  manifest  simple  adultry,  as 
is  particularly  represented  in  the  tybelt  raised 
theranent. 

As  to  tbe  rele? ancy  of  which  lybelt,  io  soe 
far  as  concerns  the  blaspheroie,  nothing  is  or 
can  be  objected,  the  wonis  lybelled  being  ma- 
.  nifesi  raiUeing  against  God  and  the  Lord  Jesus 
our  Saviour,  which  by  the  act  of  parliament  is 
justly  made  capitall,  without  tbe  necessity  of 
adding  the  quality  of  the  pannalls  obstinatly 
continewing  therin,  which  is  only  a  qualifica* 
tione  requyred  by  the  act  of  parliament,  as  to 
the  denying  of  God  or  of  the  persones  of  the 
blessed  Trinity,  which  may  proceed  from 
wretched  error.  Whereas,  railteing  being  a 
cryme  of  pure  and  devilish  malice,  if  once 
committed,  renders  the  committer  absolutely 
guilty  ;  >but  the  only  thing  alleadged  against 
this  jybell,  was  tliat  the  condescendence  upon 
the  tyme,  viz.  on  one  or  other  of  the  dayes  of 
the  moneths  of  the  yeares  1696,  and  1697 
years,  was  too  laxt ;  and  that  the  place  was 
not  at  all  marked ;  as  to  which  it  was  answered, 
tliat  tbe  bkisnhemy  hath  bein  indeed  habituall 
to  the  pannall,  soe  that  it  is  lybelled  as  such,  or 
at  least,  or  ane  or  other  of  tbe  said  dayes. 

S.  Hiat  in  crymes  of  this  nature,  neither  tyme 
or  place  are  soe  materiall  and  corami^able  at 
any  tyme  or  any  where,  and  are  not  lyke  other 
crymes,  as  of  manslaughter,  mutilatinne,  or  the 
lyLe,  which  leave  visible  effects,  and  therfore 
may  have  both  tyme  and  place  more  easily 
marked. 

3.  ButSrdly,  The  witnesses  will  condescend, 
and  upon  the  condescendence  if  the  pannall  be 
mdmitted  to  give  in  his  exception  of  alibi  or  tbe 
Jyke,  it  may  then  be  considered  ;  and  this  in 
effect  is  sufficient  in  ly belling  any  cryme, 
wherein  the  day  or  place  make  not  a  speciall 
aggravatione. 

4.  But4thly,  His  majcstie's  advocat  is  con- 
tent if  need  beis,  that  the  ly  bell  be  restricted  to 
the  four  or  five  last  moneths  uf  the  year  1696, 
and  the  two  or  three  first  moneths  of  the  year 
1697.  Secumlo,  it  was  objected  that  the  adul- 
tery lybelled,  had  not  all  the  qualifications  re- 
quisite by  act  of  |)arlianient  to  inferr  nottour 
adultery,  and  therfore  noe  pain  of  death  :  To 
which  it  was  answered,  that  tbe  qualificationes 
in  the  act  of  parllametit  are  alternative,  viz. 
aither  bairnes  procreat  or  nottour  convoi'se  at 
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bed  and  board,  or  willfull  converse  afler  prohi- 
bitione  be  the  church,  which  qualificationes 
are  requyred  di^unctively  and  not  joyntly,  anti 
are  also  soe  lybelled  :  lykeas  the  Kbell  sub- 
sumes upon  the  second  member,  viz.  nottour 
converse  at  bed  and  board,  secundo,  the  lybel) 
doeth  charge  nt>t  only  nottour  adultery,  but  in 
case  nottour  adnhery  should 'not  be  found,  then 
simple  adultery,  which  is  at  least  relevant  for 
the  pains  of  law. 

Defences  Jbr  Patrick  Kinni/nmount  of  that  llk\ 

Against  the  lybell  raised  and  insisled  on 
against  him  hy  his  m^estie's  advocat,  in 
answer  to  the  mformatione  given  in  by  hit 
lo'p  relative  thereto. 

Severall  malicious  persones  having  conceived 
a  deadlie  prejudice  against  Kinnynmount,  and 
finding  no  imaginable  way  to  vent  their  ma- 
lice, they  did  at  last  fall  into  this  damnable  con- 
try  veance,  viz.  to  in  forme  his  majestie*s  advci- 
cat»  that  the  said  Patrick  Kinnynmount  was 
guiltie  of,  and  had  committed  severall  attro- 
cious  crymes,  whereof  some  were  capitall,  and 
did  soe  clamour  upon  and  importune  his  ma- 
jehtie's  advocat,  that  at  last  they  did  impetrat 
from  bis  lordship  ane  warrant  sumnuirly  to  ap- 
prehend and  imprisone  him,  and  Kinayn* 
mount  being  impnsoned,  he  did,  aAer  severall 
bills  presented  to  the  Ibrds  of  privy  eounctU,  at 
last  obtaine  a  dely  verance,  oroainemg  my  k>rd 
advocat  to  give  him  ane  indytment,  and  insist 
a^rainst  him  before  your  lop's  of  iuadciary ;  and 
£nnynmount  being  accordingly  indyted,  and 
having  compeared  and  proponed  his  l^^U  de- 
fences againstihe  said  indytment,  the  same  as 
to  the  relevancy  is  fully  determined  hy  your 
lop*8  interloquitor,  and  Kinnynmount  doeth 
with  all  due  submissione  acquiesce  in  your 
lop^s  justice  therein. 

pureiog  this  dependance,  Kinnynmount^s 
malicious  enemies  being  fully  convinced,  and 
finding  that  the  crymes  lybelled  in  that  first 
ind3'tment  were  soe  false  and  groundless,  that 
it  was  impossible  that  any  probatione  could  be 
had  theranent,  soe  boundless  and  insatiable  was 
their  malice,  that  during  this  dependance,  they, 
by  their  importunity,  did  prevaill  with  my  lord 
advocat  to  g^ve  KlnnynmouBt  another  addi- 
tionall  indytment  for  alledged  blasphemy  and 
adultery ;  and  the  same  being  debated  before 
your  lop's  viva  voce  in  open  court^  my  lord 
advocat  hes  given  in  ane  information  against 
Kinnynmount,  wherein  by  way  of  preface  his 
lo'p  accuses  Kinnynmount  as  guilty  of  gross 
debauchrie  and  profligateneas,  and  of  extrava- 

fant  wickedness,  and  deeds  of  violence  from 
is  youth  ;  but  Kinnynmount  knoweiog  that 
this  proceeds  only  from  my  lord  advocate's 
malicious  informers  more  than  from  himselfe, 
and  that  3'our  lo'ps  are  soe  just,  that  neither 
clamour  nor  calumny  can  have  the  least  in- 
fluence upon  your  impartiall  justice,  doeth 
therfore  forbear  to  make  any  lurder  answer 
than  to  deny  the  same  as  ansolutely  iajs^  ia 
every  poynt.  ^     * 
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My  lord  advoctt  iMvinn^  therallflr  inaiited 
upon  the  horrid  ezpreMiooo  lybeUed  and  al- 
kttdgcd,  thftt  the  aaine  was  simply  capiuU, 
without  the  necetntj  ot  addioji^f  that  the  penoaU 
did  obotipatdy  cootinoe  therin. 

It  wag  answcml  for  the  paonaU,  that  he  did 
not  only  deny  the  haill  ezprenona  Jybelled. 
but  utteriy  mm  hb  rery  aoull  and  bourt  ifid 
detasle  an4  abhorre  theaame,  nor  can  the  pan- 
nail  be  penuaded  that  et er  any  auch  expiea- 
sioQa  did  cacape  him ;  and  ingeniooaly  de- 
dattca,  that  from  hia  w^tj  heart  he  abhoria  to 
hear  fodh  ezpreonoDa  laid  to  the  charge  of  any 
Ghriilian  ;  and  if  be  ware  oonecioiia  to  him- 
aelfe  of  anv  such  guilt  (aa  tmely  he  ia  net)  he 
would  rather  throw  himaelfe  apon  hia  ma- 
jeitie'a  mercy,  than  offer  to  propone  anjr  defence 
ther  against,  but  being  conaciona  to  himaelfe  of 
noe  sucb  guilt,  and  only  appreheusire  of  de- 
baoched  wad  suborned  witnesses,  hb  defence 
against  the  aaid  indy  tokent  b  shortl  v  thb»  vis. 

That  the  said  indytment  aa  to  the  blasphemy 
Wbelled^  b  no  wayea  rrlerant.  iu  respect  it 
ooes  not  condescend  upon  the  place  where  the 
expressioDes  lybelted  are  aUeadged  to  hare 
been  ottsred  and  spoken  by  the  pannall,  and 
•n  criminaB  lawyers  that  erer  wrote  doe  nn- 
animouslj  agree  in  tbb,  that  m  all  criminall 
lybdb  Locum  delicii  onsht  necessarily  to  be 
lybellcd,  became  by  ana  attoar  the  common 
brocard,  that  dtUui  latct  ta  generaUhtSj  no 
criminall  lybell  oiwbt  to  be  soloed  in  cepi^ 
taii  crimnt^  which  b  contrvred  of  norpoae  to 
preclude  the  pattiall  from  the  benenis  of  any 
defence  competsnt  and  allowed  to  him  by  law, 
such  as  oiSfri  as  to  the  pannall  hiamelfe,  or  aUbi 
aa  to  one  or  mora  of  the  witneosea  adduced 
against  the  pomiell. 

9.  As  this  lybell  doth  not  bear  the /octtmd^ 
/icft,  aoe  neither  doth  it  eondeacend  upon  any 
definite  trme,  hot  allemariy  bearea  the  ex- 
pressions lybelled  to  hare  bein  spoken  by  the 
pannall  upon  one  or  other  of  the  daves  of  one 
or  other  of  the  moneths  of  one  or  otner  of  the 
yeares  mix^een  hundred  and  nyntie  six  and 
aeren ,  which  is  in  such  gcoeralltermea,  that  it  is 
trady  admired  how  my  lord  adrocat  can  ooq« 
tend  or  pretend  that  such  a  generall  lybell  as  to 
the  ty  me  either  can  or  ought  to  be  sustained  be- 
fore any  court  of  the  kingdome,  &rr  less  before 
ancb  a  aot eraignis  court  where  none  but  per- 
aonea  wcOl  Imowen  in  criminall  lawca  doe  sitt 
aajndffes. 

And  whereas  my  lord  aidrocat  in  hb  infbrmi- 
tioiie  pretends  that  he  opponea  the  lybell,  bear- 
ing that  the  pannall  used  the  sakls  exprsisiones 
frequently,  at  least  upon  one  or  other  of  the 
dayes  of  the  saids  two  yeares :  Secondo,  that 
he  b  content  to  restrict  his  lybell  to  one  or 
other  of  the  dayes  of  the  fbur  last  moneths  of 
the  year  sixteen  hundred  and  nyntie  six,  and 
three  first  moneths  of  thevear  sixteen  hundred 
and  ninety  aeren :  and  Tertio,  hb  lo'o  pre- 
tends, that  there  is  noO  naceasity  lo  oondeacend 
upon  tyme  or  phce  in  the  cryme  of  blaspbe- 
nb  as  m  other  cry  mes  of  mnfilatione  or  man- 
flhivghter,   which  leare    risible  effects,  and 


Aerefbre  may  Imve  ^ae  «nd  pteoe  more  cad; 
marked:  Quutn,  ty  me  and  place  make  aoe  db 
ferenoe  aa  to  thecrjaie  of  blaaabemb  aad  tb« 
witoesaea  will  ooudciOMid  upon  both  wbeadieT 
depone* 

¥oaU  which  it  waareply«dftr  the  psBBiS. 
That  the  former  defencea  stood  fin^nfthanHr 
relerant  notwithstaiidiiig  of  tbe  aaida  aanrcn. 
andaa  to  which  the  oommon  law  and  episiaw 
of  all  bwyers  is  refieated  and  opposed,  lad  is 
all  musners  in  criminall  lybeils  are  oblidge4  o 
maice  their  lybelb  relevaot  and  in  come  j^flrci. 
ef  tastrvcf i,  aoe  iarufitf  mm^muUttrmemUfn 
%ita  kominis  :    and  what  greater  snair  cat  ^ 
layd  for  the  lyfe  of  a  Bsan  than  to  aostsise  nr* 
ane  iadytment  as  thb,  by  which  the  pamial!  ^ 
absolutely    pieduded    froai     hb    conpvtRt 
defences  of  AUHt  both  as  to  himadfe  sod  wf- 
nessea,  and  b  also  prectaded  from  MoctK 
other  witoessea  who  might  hare  beia  prw^' 
at  the  lyroe,  and  might  hare  deaHy  esai*;i' 
the  pannall  as  to  what  the  witneaset  aUoo- 
against  the  pannall,  (and  who  are  all  knova  f 
be  persones  most  suapect)  might  bsppeo  t' 
depone  againat  him.    Beouodo,  the  ptan 
baring  aubjected  himadfe  to  a  legaB  tr^all  i:- 
ventured  his  lyie  upon  Ibe  iaaae  of  tba  io^): 
moot,  ther  b  in  effect  a  jndiciall  tns»c\m 
betwixt  tbe  purauer  Aioth  aa  to  tbe  nknx} 
and  probatioo)  and  the  paotmll,  flbr  be  ht^ 
informed  by  hb  bwyers  that  the  said  io^^ 
meat  was  naqucstiooably  irrelerant  ss  ooirte- 
descending  auoa  tbe  tyme  and  pboe,  bn' 
thereupoo  ao^ected  himself  to  try  til  bj)«' 
lop*s justioe,  and  repeatea  and  oppooes  his  fttw 
defences  aa  to  tyme  and  place  against  tbe  rt^- 
raney  of  the  indytment :  neitlier  can  ov  tr:' 
adrocat  be  allowed  to  alter,  qualifie  or  npsir-: 
tbe  indytment  b  prejudice  off^  the  pSDsall,  U 
tbe  relevancy  tberof  as  it  ataods  must  be  dcu^* 
mined  by  your  lop's  ioterloqaitor,  injurt  ^  i 
in  erimnalUmi  non  licet  vagari.    Tertio,  It  ^ 
tbe  cry  mes  of  murder  and   motibtioBe,  ^^ 
tyme  and  place  be  necessary  to  be  ooodeats^ 
upon  (as  my  lord  adrocat  himseife  sdnK*- 
Mgeth)  then  multo  maps  ought  the  fame  t-  ^ 
coodeaoended  upon  in  the  cry  me  of  blsspbeir. . 
nhi  aoa  er/af  cpqnu  deiicii^  nor  any  swH; « 
restige  of  the  cryme  rensainiog,  and  ooe  diSt- 
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pannall  hes  ventured  hb  life  upon  the  dck  ^  i 
tbb  lyben  aa  it  b  lyhelfed,  and  repeats  ^i 
former  defeneea  agaaut  the  rebrsocte  of  <^ 
same. 

And  aa  my  lord  adrocat  oarniot  be  sDov^  * 
alter  or  qualifie  the  sense  from  whst  a  Iji^'^ 
soe  neitMr  can  hb  lo*p  be  allowed  to  quil? 
the  same  by  depasitiones  of  witnenes,  her,-* 
therby  the  paanall  would  be  preeiudrd  oot'^T 
fitim  the  beaefile  of  yoiir  lap's  predciriio'>  t| 
tbe  releraai^  of  the  qualificataooei  ^  ' 
deponed  upon,  aad  soe  run  the  hsaard  of  su^" 
imr  probatioae  to  be  led  apon  ;oattertiliaip^ 
■Uy  ia  thcameltea  aro  oat  relersat,  but  ^  "* 
19  bo  precluded  all  pooaibifity  sf  ncvi{*''A 
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liiflMelfe  ag»init  any  such  matters.  It  be'iDgr 
impossible  for  bim  to^  adduce  probatione  befbr 
IheassjraQ.pvqeeed  to  adyjse  and  gi?<l  their 
Terdict»  they  being  by  the  law  oblidged  tx  in- 
cantineMi  to  prooeed  to  the  ad? yseing,  but  the 
pannall  oppones  his  said  defences  against  the 
relevancy,  and  noe  man  will  pretend  that  wit- 
neases  are  receiTeable  upQn  ane  indytment  soe 
kreleraBt  in  hiselfe. 

The  pannall  adhereiog  always  ^to  the  forsaid 
defences  agdnst  the  relevancy  of  the  lybell, 
and  hamUy  intreating  ante  omnia  your  lord- 
ship's interloquitor  injure  therupon,doth  in  the 
riffirtptaee,  ingeniously  declaire  befor  AhnSgb^ 
Qodtbttheabhorres  and  trembles,  to  hear  any 
a«oh  expressionea  as  these  lybelled  charged 
Vfon  atay  Christian,  fari'  more  to  have  them 
laid  to  hia  own  charge,  neither  will  the  pannall 
aito^  any  of  his  lawyers  either  to  palliat  or 
ekIeiHiat  the  haynousnete  of  the  words  lybelled 
in- any  sort,  but  doth  siniply  and  absolutely 
deny  thesarae  in  every  pny nt  and  article  there6t ; 
and  as  he  utterly  abhorres  the  same,  soe  he  will 
propone  noe  defence  which  may  in  the  leaslt 
aeedi  to  justi6e  or  vhidicat  any  such  expres- 
sionea as  these  lybelletl,  and  denyk  that  ever 
aach  escaped  him,  and  in  caise  that  ever  any  of 
the  eSBpreasiones  lybelled  did  escape  the  pannall 
(which  he  absolutely  denyes  and  abhorres)  the 
same  hes  eertainiy  bein  when  the  pannall  heli 
bein  excessively  drunk ;  and  it  is  weell  knoweh 
that  men  in  drink  and  after  cups  are  nred  and 
fnrions,  and  the  pannall  hurhbly  conceaves  that 
if  any  such  villanous  expressiones  when 'he  was 
•ae  madly  drunk  h&ve  escaped  hint  (which  he 
absolutely  denyes,  detastes  and  abhorres)  yet 
the  same  cad  never  be  sustained  to  inferr  agdmst 
the  pahnall  the  paines  lybelled.  Because, 
Primo,  by  the  twenty  first  aot  parliament  first 
king  Charted  the  second,  the  pnnishment  therm 
onntained  is  only  ap|iointed  to  be  inflicted  npon 
persones  not  distracted  in  their  witts,  and  if 
any  such  expressiones  as  are  JybeNed  did  ever 
eseap^  the  pannall,  it  is  oflfered  to  be  proven 
pOaitively  tnat  the  pannall  was  absolutely 
furious  and  distracted  at  that  tyme.  Soe  that 
the  fotaail  act  of  parliament  can  never  be  ex- 
tended against  the  pannall  as  to  any  expres- 
siones otteHdd  by  him  when  he  was  mada  and 
fnrioos;  as*  said  is,  and  the  other  act  of  parlia- 
ment' lybelled  upon,  viz.  the  act  sixteen 
hundred  and  nyntte  five,  appoints  nllenarly  the 
third  crynie  td  be  capitall,  and  this  is  the  first 
tyme  that  any  such  villainous  cryine  as  this 
was  charged  upon  the  pannall,  and  conse- 

auently  he  can  never  be  said  to  have  incurred 
lie  cettification  therin  contained  1  But  the 
pannall  doth  atterly  deny  and  perfectly  detest 
and  abhdrrfe  all  the  Villanous  expressiones  con- 
tained In  th<^li^be  II. ' 

In  this  indytment,  K]nn3rnmonttt-  is  lyke- 
wayea  accused  for*  alleadged  adultery  with 
Jailtt^t  Nisbet,  and  the  (lannal)  having  alleadged 
that  deuyiug'that  patrt  of  the  lybel^  tb^  act  of 
pariiamei&t  dvd*  militAt*  only  agahist  nottour 
aflnlteiy ,  and  nottoM  adultery  andd  not  be  in- 
ferred^nrom  any  of  tfaa^nahfieatidni  lybslled ; 
VOL.' XIII. 
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and  my  lord  advocat  having  restricted  his  ly- 
bell to  simple  adnltery,  by  ofleriog  to  prove  the 
pannaDs  freqfuent  gocing  to  bed  with  the  saii 
Jannet  Nisbet,  the  pannall  did  absolutely  deny  ' 
the  same ;  and  itwas* further  alleadged  for  him, 
that  albeit  their  goeing  to  bed  togither,  were 
proven  (and  which  the  pannall  denyed)  yet  the 
same  could  never  be  sustained  to  iuferr.  against 
the  panrnaH  the  crymes  and  paines  lybelled ; 
unless  carnall  dealting  were  lykwayes  proven, 
but  the  most  that  the  same  could  amount  t6 
was  a  scandalL  which  is  only  proper  to  he  re- 
mitted to  the  Kirk  session,  to  be  cognosced  by 
them.    In  respect  whereoT,       ^ 

December  S3, 1697. 

Intran^     Patfiok  Kirmynrmmnt^  of  tiiat  ilk. 

^  Indyted  and  ac^ised  for*  being  guilty,  actor^ 
airt  and  pairt  of  severall  murders,  abuses,' 
hamesuckens  and  inaplencies^  committed  upon 
severall  of  his  majesties  leit^es,  conformrto 
his  indytment  recorded  1 1th  of  August  last, 

Pursuerg. — Sir  James  Stewart,  his  nng'ls  ad* 
vOcat ;  Sir  Patrick  Hume,  his  maj'ts  soUicitor^ 

Proofs  in  Defence. — Sir  David  Thoiref ; 
Mir.  Thomai  Skeme, 

The  lords  commissioners  of  jnsticiary,  wilth 
consent  <)f  his  majesties  adVocat,  desert '  the 
dyet  stmpliciter  against  Kinnynmount,  as  to  the 
haill  crymes  lybelled  in  the  said  indytinent. 

The  said  nitrick  Kinnynmount  of  that  ilk» 
being  also  indyted  for  the  cryme  of  adultery, 
with  Jannet  Nisbet  his  servant,  and  for  horrid 
blasphemy.  The  lords  commissioners  of  jus- 
ticiary, deserted  the  dyet  off  consent  of  his 
maj'ts  sollicitor,  as  to  the  said  article  of  adul- 
tery, dmplicite^;  and  did  proceed  to  give  their 
Interloquitor  upon  the  article  of  blasphemy^ 
whereof  the  tenor  fblloi^es : 

The  lords  coinmissioners  of  justidary  hav~ 
ing  considered  the  indytment  pursued  at  th^ 
instance  of  his  majesties  advocat,  against  I^a-/ 
trick  Kinnynmount  of  that  ilk,  for  the  cr}  m^ 
of  blasphemy  (which  is  the  only  arficle  now. 
insysted  in)  with  the'  debate  theirupon.  ,  They, 
find  the  said  indytnient  as  it  b  restricted  by  his 
majesties  advocat,  td  have  bein  committed  in, 
the  ibor  or  fyve  last  moneths  of  sixteen  hon-,  * 
dred  and  nynde  six,  or  two  or  three  firs^ 
monetlis  of  sixteen  hundred  and  nyntie  seven ; 
relivant  to  inferrithe  paines  l^belleij,  ahd  finda^ 
the  defence  that  the  pannall  was  furious  or  dis- 
tracted in  his  witta  relivant  in  the  termes  of 
the  act  of  parliament,  but  repells  the  alledgi-, 
ance  of  fury  or  distractione,  aryseing  froi^ 
dru&kness,  and  also  repells  the  haiU  otn^r  de-, 
fboces  proponed  for  the  pannall,  and  reitiitts 
the  points  found  relivant  to  the  knowled^  of 
the  assize. '  Sic  Subicrihitur,  '         , 

J.  Falconae,  I.  p.  D.  C. 

Efler  pronouncing  of  the  which  inlerlo-, 
qiiifbr,  my  lord  advocat  consented  to  the  de-, 
sating  of  the  dyet,  and  accordingly  the  lord% 
coimnissionen;  of  justiciary  deserted,  and  be 
.tbir  presents  deserts  the  dyet.  as  to  the  cryma 
of  blatahatt&enmpliciter.    Sic  Subscribitiw^    . 

j;FAtcoNAa,I.P.D;C. 

4N 
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409.  The  Proceedings  in  Parliatnent  upon  the  Bill  of  Divorce  be* 
tween  his  Grace  the  Duke  of  Norfolk  and  the  Lady  Mast 
Mordant:*  12  William  III.  a.  d.  1700. 


PROCEEDINGS  nTU  HOUSE  or  LORDS. 
Fehrmry  15,  ITOO. 

Upon  rodioi^  the  PeUtion  of  Henry  doke  of 
Norfolk,  praying  lca?e  to  bring  in  a  bill  to  dis- 
solve  bis  marriage  with  the  lady  Mary  Mor- 
dant, and  to  enable  him  to  marry  ag[am,  he 
having  certain  proof  of  hit  wife's  living  in  aJol- 
tery  with  sir  John  Germaine :  it  is  ordered, 
that  the  said  Petition  be  taken  into  oonsideca- 
tion  to-morrow. 

Febnury  16. 

Read  the  first  time,  <  An  Aet  to  dissolve  the 
duke  of  Norfolk's  marriage  with  the  lady 
Mary  Mwdsnt,  and  to  enable  him  to  marry 
•gain :'    In  the  words  ibllowmg ; 

« Humbly  sheweth,  and  oomplaineth  to  your 
BMMl  ezeelleni  majesty,  tout  true  and  fiutbful 
solgeet  Henry  duke  of  Norfolk,  and  earl- 
marshal  of  England,  That  he  did,  some  years 
•inoe,  marry  Uie  lady  Manr  Mordant,  his 
now  wife;  and,  that  she  hath,  for  divers 
years,  lived  in  seoaratlon  from  the  said  sub- 
ject, and  hath  had  unlawful  familiarity  and 
sdoiterous  conversation  with  sir  John  Ger- 
maine, hart,  and  is  guilty  of  adultery  on  her 
part,  and  hath  broken  ^e  bond  of  matrimony. 
Forasmuch  therefore,  as  your  said  subject 
bath  no  issue,  nor  can  hope  for  any  other 
than  spurious  issue  to  succeed  him"  in  his 
honours,  dignities,  and  estate,  unless  the  said 
marriage  be  declared  vmd,  and  annulled  by 
pniliament,  4Uid  vour  said  subject  be  enabled 
lo  marry  any  other  weman.  May  it  please 
your  most  ezoelieot  majesty,  out  of  your 
prmoely  goodness  and  compassion  to  ytmr 
said  sulject's  misfortune  and  calamity,  and 
for  the  fiiture  support  and  comfort  of  him- 
self ind  family,  that  it  may  be  enacted:  And 
be  it  snacted  by  the  king's  most  excellent 
Buuesty,  by  and  with  the  advice  and  consent 
of  Uie  fords  spiritual  and  temporal,  and  of  the 
oommoBsin  tnis present  parliament  assembled, 
and  by  the  autnority  of  the  same,  that  the 
said  MHid  of  matrimony  being  violated  and 
broken  by  the  manifest  open  auultery  of  the 
said  lady  Mary  Mordant,  be,  and  is  hereby 
enacted,  declared,  and  ailjodged  to  be  finom 
henceforth  wholly  dissolved,  annulled,  vA- 
oated,  and  made  void  to  aU  intents,  construc- 
tions, and  purposes  whatsoever :  and,  that  it 
shall  and  may  be  lawful  to  and  for  the  said 
Henry  duke  of  Norfolk,  at  any  time  or  times 
hereafter,  to  contract  matrimony,  and  to 
niairy  (as  well  in  the  lifetime  of  the  said 

•  See  vol.  19,  p.  883  and  9S7,  for  two*! 
fodyisr  Trials  ralating  to  this  affiur. 


lady  Mary,  as  if  she  were  naturally  dead) 
with  any  other  woman  or  women  with  whom 
he  might  lawfully  many  in  case  the  said  lady 
Maiy  was  not  living :  and,  that  such  matn- 
mony,  when  had  and  celebrated,  shall  bo  m 
goodL  just,  and  lawful  marriage^  and  so  shall 
be  aqjudgeid,  deemed,  and  taken  to  all  intents, 
oonstructioDs,  and  purfioses)  and,  that  all 
and  every  child  and  children,  bom  in  suob 
matrimony,  shall  be  deemed,  adjudged,  and 
taken  to  m  bom  in  lawful  wedlock,  and  to  b^ 
kigitimate  and  inhtfitable,  and  ahall  inherit 
the  said  dukedom  of  Norfolk,  office  of  earU 
manhal  of  England,  and  all  other  earidoms, 
dignities,  baronies,  honours,  and  titles  of  ho- 
nour, lands,  tenements,  and  other  hereditn« 
ments  from  and  by  their  fothers,  motheis,  sod 
other  ancestors,  in  like  manner  and  form  an 
any  other  child  or  chUdren  bora  in  lawful  oaa- 
trimony  shall  or  may  inherit  or  be  inheritable, 
according  to  the  course  of  inheritances  used 
in  this  r^lm ;  and  to  have  and  eiyoy  all  pri- 
vileges, pre-eminenciea,  benefits,  advantages, 
claims,  and  demands,  as  any  other  child  or 
chiMren  bora  in  btwful  wedk)ck  may  have  or 
daim  by  the  laws  and  customs  of  this  Idngw 
dom.  And  be  it  fiirther  enacted,  That  ton 
said  Henry  duke  of  Norfolk  shall  be  entitled 
to  be  tenant  by  courtesie  of  the  lands  and 
inheritance  of  such  wife  whom  Jbe  shaU 
hereafWr  marry ;  and  such  wifeashe  shall  so 
marry  shall  be  entitled  to  dower  of  the  Undo 
and  tenements  whereof  the  said  Henry  duk« 
of  Nortblk  shall  be  seized  of  such  estate 
whereof  she  shsll  be  dowable.  as  any  other 
husband  or  wife  may  or  might  claim,  have, 
or  enjoy.  And  the  child  or  children  bom  in 
such  marriage  shall  and  may  derive  and 
make  title  by  descent  or  otherwise  to  and 
from  any  of  their  ancestors,  as  any  other  child 
or  children  may  do,  any  law,  statute,  re* 
straint,  prohibition,  mrdinanoe,  canon,  eonsti* 
tution,  prescription,  or  custom  bad,  made, 
exercised,  or  used  to  the  contrary  of  the  pre* 
mises,  or  any  of  them,  in  any  wise  notwith- 
standing. And  be  it  further  enacted  by  thn 
authority  aforesaid,  that  the  said  buly  Mary 
shall,  and  is  hereby  barred  and  excluded  M 
and  from  all  dower  and  thirds,  and  of  and 
from  all  right 'and  title  of  dower  and  thirds 
unto  or  out  of  any  of  the  honours,  mnnon, 
lands,  or  hereditamenti  of  the  said  didte ; 
and,  thai  all  oonreyances,  jointures,  settle* 
ments,  lioutatioos,  and  creatioos  of  uses  and 
trusts  of,  into,  or  out  of  any  honours,  manors, 
lands  or  hereditaments,  at  any  time  hereto- 
fore made  by  the  said  duke,  or  any  of  his 
ancestors  or  trustees,  unto,  or  upon,  or  for  the 
use  or  benefit  of  the  said  Wy  Mary » or  any 
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tha  taie  of  h«r  bod j,  or  for  eonoff ,  discbai|f- 
ingi  or  counter-teqiriDff  any  tbe  manors, 
lmt»or  horedittmenti  of  the  said  lady  Mary, 
or  anj  of  her  aDcestors,  ahall  be  from  hence- 
Ibrtb,  10  far  as  concerns  the  said  lady  Manr, 
or  4ny  issne  of  her  body,  or  anr  interest  for 
het  or  them,  utterly  Toid  and  or  none  effect ; 
and  all  and  every  the  said  honours,  manors, 
lands,  or  hereditaments  of  the  said  duke,  or 
any  of  his  ancestors  or  trustees,  shsll  from 
henceforth  remain,  and  be  to  and  for  the  use 
and  benefit  of  the  said  duke,  and  such  other 
person  or  persons,  and  for  such  estates  and  in- 
terests, and  in  such  manner  and  form  as  if  the 
said  lady  Mary  was  now  naturally  dead 
without  any  issue  of  her  body.  And  also, 
that  all  limitations  and  creations  of  any  use, 
estate,  power,  or  trust,  made  by  any  of  the 
ancestors  of  the  said  lady  Mary,  unto  or  for 
the  use  or  benefit  of  the  said  duke,  his  heirs 
or  assigns,  but  of  any  the  manors,  lands,  or 
hereditaments  of  any  the  ancestors  of  the  said 
ladv  Mary,  shall  oe  from  henceforth  Toid, 
and  of  none  effect  *And  be  it  further 
enacted  by  the  abthoritv  aforesaid,  that  the 
said  duke  of  Norfi>lk,  his  heirs,  executors, 
administrators,  or  assigns,  shall,  on  or  before 
the  95th  day  of  March,  170],  pay,  or  cause 
to  be  paid,  unto  the  said  lady  Mary,  or  her 
assijnis,  the  sum  of  10,000/.  of  lawful  money 
of  England,  which  was  the  portion  in  money 
paid  oulier  marriage  with  the  said  duke; 
and  on  default  of  payment  of  the  said  sum 
of  10,000/.  on  or  befbre  the  said  85th  day  of 
Bfarch,  then,  and  in  such  case,  she  the  said 
lady  Mary,  aiid  her  assigns,  during  her  na- 
tund  life  mm  the  decease  of  the  said  duke,  if 
she  shall  sort  ire  him,  shall  be  entitled  to,  and 
shall  and  may  have  and  enjoy  such  jointure 
and  other  ad? antages  as  she  might  or  may 
hare  or  claim  by  ? irtoe  of  a  certain  indenture, 

aoinanepartite,  made  upon  and  »»  consider*.  ^^^^  ^f  Norfolk,  thefollowing  order  was  made: 
ttonof  tbesaid  marriage,  beanng  date  the  13th  |^  j,  ^^^^j  ^bat  this  House  wiU  hear  wit- 
?^j""i2!L^^^^'?"**i.T^^*  or  menuoned  ^^^^  ^^  ^^^  ^^^^  of  Norfolk,  only  to  matter 
l^:Sj!;!S.u'^J^J;S'Z^J?^^L}^    of  fact,  sin«  thengecUn^  of  the  Bjt  bill,«.. 

cept  only  Mr.  Daniel  Gerroaiue,  Mr.  Simoii 


of  the  other  port,  acoonlhi^  to  the  true  intent 
and  meaning  of  the  said  Quinquepartite  inden- 
ture and  articles ;  and*  also,  daring  the  joint 
lires  of  the  said  duke  and  duchess,  shsjland 
may  enjoy  500/.  per  annum,  by  Tirtue  of  an 
indenture  Quadrupartite,  dated  the  15th  day 
of  June,  1694,  made,  or  mentioned  to  hare 
been  made,  between  the  said  duke  of  Norfolk 
of  the  first  part,  the  said  ^rl  of  Peterborow 
and  the  said  duchess  of  the  second  part,  Wit-  ' 
liam  lord  Lemster  of  the  third  part,  and  sir 
John  Mordant,  knight  and  baronet,  and  WiU 
liam  Longuetilte,  esq.  of  tbe  fburth  part. 
And  then,  and  in  such  case,  the  said  duke  of 
Norfolk,  his  heirs,  executors,  and  administra- 
tors, is  and  are  discharged  of  and  from  the 
payment  of  the  sud  sum  of  10,000/.  any 
thing  herein  contained  to  the  contrary  there- 
of in  anywise  notwithstanding.  But  on  pay- 
ment oflhe  said  10,000/.  in  manner  aforesaid, 
she  the  said  lady  Maiy  shall  be  wholly  barred 
and  excluded  from  her  said  jointure,  and  of  and 
firom  all  other  adrantages  out  of  the  real  and 
personal  estate  of  tbe  said  duke,  as  aforesaid.* 

Ordered,  That  the  duchess  of  Norfolk  may 
hare  a  oopy  of  tbe  said  bill ;  and  that  his  graoe 
the  duke  of  Norfolk  ahall  be  heard  by  hb  coon- 
sd,  to  make  good  the  allegations  of  his  bill,  on 
Tuesday  next ;  and  that  the  duchess  may  hare 
counsel  to  attend  at  the  same  time,  if  she  please* 

Fehtutfy  17. 

Upon  reading  the  Petition  of  Mary  duchess 
of  Norfolk,  praying  to  be  beard  by  her  counsel 
before  any  further  proceediogs  be  made  on  tho 
said  bill,  it  is  ordeied  that  the  duchess  shall  bo 
heard  by  her  counsel  as  dtssired,  on  Tuesday 
next. 

February  20. 

Afler  hearing  coAnsel,  upon  the  PetitioB  of 
the  duchess  of  Norfolk,  as  also  counsel  for  tbo 


doke  of  Norfolk,  then  earl  of  Norwich,  father 
of  the  said  duke,  and  the  present  duke,  by 
the  name  of  Henry  lord  Howard  of  the  first 
part ;  Henry  earl  of  Peterborow  and  the  said 
dnchess,  by  the  name  of  the  lady  Mary 
Mordant,  sole  daughter  and  heir  aoparent  of 
tbe  said  earl  of  I^terborow,  of  tne  second 
part;  Henry  marquis  of  Worcester,  William 
earl  of  POwis,  and  Henry  lord  O'Brian,  of 
tbo  third  part;  Arthur  Onslow,  esq.  and 
Thomas  Dalmatroy,  eso.  of  the  fburth  part ; 
Simon  Fox,  esq*  and  Thomas  West,  gent  of 
the  fUUi  part :  And  by  rirtue  of  the  agree- 
ments contained  in  certain  artichss  bearing 
date  the  98th  day  of  April,  in  the  year  of  our 
Lord  1694,  made,  or  mentioned  to  hare  been 
made,  between  tbe  said  duke  of  the  one  part, 
and  the  said  Heniy  earl  of  Peterborow  on  be- 
half of  the  said  duchess;  and  the  sud  dnchess 


*  This  clause  was  added  afler  the  biM  was 
hionght  into  the  Hoyse  of  LArds, 


Briane  alias  de  Brienne,  Mrs.  Anna*  Maria 
Briane  or  de  Brienne,  Mrs.  Judith  Posselte  or 
Pe/lode,  Mrs.  Blianor  Vaness,  who  are.  at  lir 
berty  to  gire  eridenoe  to  matters  of  fact  befbro 
that  time,  which  were  noi  then  Jiefbre  the 
House;  and  are  hereby  required  to  attend  this 
House,  as  witnesses  on  the  behalf  of  his  graoe 
tbe  dqke  of  Norfolk,  to-morrow  moroioir.  Also, 
That  to-morrow  this  House  will  proceed  to  hear 
counsel  and  witnesses  for  the  duke  of  Norfolk, 
to  make  good  the  allegations  in  his  bill ;  at 
which  time  tbe  duchess  of  Norfolk's  oonnael 
shall  be  present 

February  91. 

The  counsel  being  called  in,  they  for  the 
duke  baring  opened  the  nature  of  their  evi- 
dence, Mn.  Ehanor  Vaness  was  sworn  ;  and 
being  asked  some  questions  by  the  duke's  couo- 
sd,  she  appeared  to  be  a  Dutch  woman,  ind 
ooohl  not  well  nndmtMid  BoglisU;  and  an  in- 


JflS7]         12  WILLIAM  IIL      PmuXt^  hOnm  ii^  Pnh^J^arfolk     l^ltB 


ler(ic«ter  beioff  offeoed  bj  the  diike%  ocmnirit 
couDS«!l  witbdren',  and  the  House  apvcd,  tbal 
tbe  ducbe^s's  oouDsel  iliopld  ba? e  an  uUerpreter 
also  ;  and  kbe  counsel  bei^g  called  in  agaiis 
were  told  so  by  order  of  the  House,  and  that 
they  mi|^ht  proceed  to  any  other  witness.  The 
dukc*s  counsel  desired  that  they  might  bqgin 
with  Mrs.  Vauess,  and  withdrew. 

Then  tbe  following  orders  were  made :  vis. 
That  tbe  agents  for  the  duke  of  Norfolk  do 
fortbmtb  deliver  a  list  of  the  witnesses  they  in- 
tend to  examine  on  tbe  behalf  of  tbeduKeto 
tbe  duchess  of  Norfolk  or  her  agents :  That 
io- morrow  this  House  will  proceed  lo  hear 
counsel  and  witnesses  for  the  duke  of  Nor* 
folk,  to  make  out  the  allegations  in  his  biU ; 
at  which  time  the  duchess  4>f  Norfolk's  counsel 
shall  be  present.  That  Daniel  Oermaine,  8i« 
mon  Brutne  alias  de  Brienne,  Anna-Jf aria 
Briane  alias  de  Brienne,  Judith  Possette  alias 
Persode, Goutakeo, Pontack,  Susan- 
nah Barnngton,  --«*-  Hugonee,  Mrs.  Keemer, 
Joseph  Beiger,  William  Lane,  John  le  Foun* 

taine,   Jon^ban   Browne,  Hatter, 

and  '  Welbume  do,  and  are  hereby  re- 

quired, to  attend  this  House  to-morrow  as  wit- 
nesses to  be  examined  on  the  behalf  of  the  duke 
of  Norfolk.  That  WiUiam  Allen  and  John 
Maitland  do,  and  they  are  hereby  required  to 
attend  Uiis  House,  on  service  of  tbu  order,  as 
witnesses  to  be  examined  on  behalf  of  the  duke 
of  Norfolk. 


DvosmoNs  or  Blumor  Tanbss. 

.  February  3S. 

Elianor  Vaness  sworn,  deposeth  as  foUoweth, 
viz. 

Q.  Do  you  know  sir  John  Germaine  and  the 
duchess  ot  Norfolk  ?—^»  Yes. 

How  long  have  you  known  them? — ^Two 
years. 

When  did  yon  first  come  acquainted  with 
them  ? — Sir  John  Gerroaine's  sister  hired  roe 
for  «  cook-maid  the  summer  afitr  the  king 
came  f<»r  England. 

In  what  month  of  that  year? — fn  May. 

Did  \uu  live  with  either  of  tliem  as  a  servsnt 
maid  ?-^I-  lived  two  months  witli  my  lady 
dacbess,  in  sir  John  Gemiaine*s  house. 

How  long  did  you  live  in  tbe  house  with 
them?— Till  they  went  to  Vauxhall. 

How  long  was  tbe  duchess  in  the  house  be- 
A)rc  they  wtut  to  Vauxhall  ? — ^Two  mouths. 

Whei-e  was  that  fauuseP— Just  over  Spring- 
garden. 

At  tbe  time  when  tbe  lady  duchess  lived  with 
eir  John  Germaine,  what  company  and  con- 
versation did  they  keep  with  one  another,  and 
in  what  manner  r— Like  man  and  wife. 

Where  was  it  the  lady  duchess  lived  when 
you  came  first  into  EogUnd  ?— -In  sir  John 
Gcrmatue's  bouse. 

Where  did  she  live  then?^The  duchess 
lived  there  then. 

flow  long  continued  she  there  ?*Abottt  two 

months. 


How  did  tfaey  Jive  t^geOwrdptinglhii  lam  f 
— ^like  man  and  wifis. 

Saw  yon  them  in  bed  Inspstlier  at  HPy  ti  Wi> 
at  that  place  in  the  Cock^f—YflS. 

How  oflen  ?«— Many  times ;  m  ofta*  as  «am 
and  wife  she  saw  then  in  be4,  but  did  ool  pot 
them  in  bed  in  thnee  two  moBths. 

Did  yon  think  anjr  otherwise,  bal  Ib^t  thuy 
had  be^  man  and  wife? — She  did  nal  at  fint, 
but  afterwards  ahe  did ;  and  then  they  krpi  bar 
within  doors,  for  rear  she  shoubl  tett  ||. 

Whither  did  the  dachasa  go  afitr  thai  tw* 
months  ?— To  Vauxhall. 

How  long  did  she  live  thprn? — ^Ahoiiliir* 
years. 

Did  air  John  Germaine  oae  lo  come  and  kaep 
company  with  the  ducban  thore  ? — Ym  ;  h« 
used  to  come  and  dine  with  her  apmetinw  s 
and  he  lay  there  sometimes. 

What  conversatiM  had  sir  John  Gcmnin« 
with  tbe  duchess  at  Vauxhall  ?— They  oon* 
versed  together  as  man  and  wife. 

How  long  ?— 4Sometioi^  nne  night,  anoie* 
times  two. 

How  often  did  he  use  to  ooma  thither  ?*^ 
Sometimes  twice,  sometimes  three   times    a 
week,  and  sometimes  but  once. 
Had  they  one  bed,  or  two  ? — ^But  ontt 
What  name  did  tbe  duchess  go  by  at  Vaiix-* 
ball  ? — By  tbe  name  of  the  la^ly  BeoknMn. 

What  kin  %>as  sir  John  Germaine  pretended 
to  be  to  the  lady  duchess  ?-**Her  brother:  ay 
lady  duchess  sud  so. 

Did  you  go  with  them  to  Vauxhall,  or  not  ? 
— She  w^t  with  the  lady  duchess. 

Whose  servant  was  yon  there? — Lady  da- 
chess's. 

how  long  did  you  serve  the  lady  duohets  ? 

—She  suid  with  her  till  she  went  to  Millbank. 

How  came  you  to  leave  their  service  ?-r-Tbey 

sent  her  away  upon  the  acQOont  of  the  late 

trial. 

Who  went  with  you?— Mrs.  SuiMnah^ 
chsmbermaid  to  the  lady  duchess;  and  Mr. 
Nicholas,  that  waa  gentlemi^i  to  sir  John  CSer- 
maine. 
What  is  bis  name?— Nicbobw  .Q^nev. 
Who  took  care  of  your  passiiga ?— Nicholas 
Hosier. 

Whither  was  yoo  ordered  tn'go  ?— To  Ual* 
laud,  to  the  Hague :  they  paid  fier  in  full,  and 
promised  fitly  livres  besides. 

Was  any  part  of  it  paid?  and  Vy  vvhfia?— 
She  received  it  in  four  qnarters,  fnNia  hia  hiw- 
ther  Pbilin,  at  the  Hague. 

Whosebrothcr?«c— Sir  John  Germaian^a  hro* 
ther. 

Who  hired  you  wbcq  you  came  to  ^ngUad? 
—Mr.  Briane*s  wife. 

What  kin  is  she  to  sir  John  G^rmainef— 
His  sister ;  and  they  promised,  if  malttra  did 
not  go  for  tlie  duchess,  she  woilkl  coodo  to 
Holland  herself,  and  take  her  into  hei  fwke 
again. 

Have  yon  seen  sir  John  Germaine  and  the 
duchess  m  bed  together  al  MiU-b«ikS-«OiH» 


or  twice. 
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BMriaiicrUd  the  My  dnelMii  lifted  9I  MOt- 
huk^nyoQ  Itft  btr  Mr?iee ?— Nine  or  Urn 
weeks. 

•  -flow  came  3H>v  to  eeo  them  in  hed  together? 
•-^yreaiOB  none  vm$  suffered  t^  come'  ioCo 
the  room,  the  bed-chamber^  but  plie  and  ano- 
tiMT  maid,  lo  being  oeeeMaiiof,  as  water  to 
waab  their  handa,  and  to  clean  the  room.  • 

Old  you  see  them  at  their  nttdrcming,  when 

Swent  lo  hed  ?--^he  undressed  them  her- 
,  and  saw  them  in  bed. 
Give,  an  account  how  yon  two  came  to  be 
admitted  into  the  chamber,  and  what  you  saw 
there  P^^-She  helped  them  to  bed,  and  saw  them 
go  to  bed  together. 
Saw  you  them  next  morning? — Yes. 

•  On  what  occasion  came  you  into  tbe'cham- 
berln  the  morning  ?^-8he  came  with  cboco- 
lale,  MoA  water  to  wash  their  hands. 

Did  yon  ever  see  Mr.  Nicholas  Hosier  there  ? 
A^Yes ;  he  did  the  businem  th|it  she  did  wiien 
she  could  not  be  present^  he  was  valet  de 
chambse. 

Was  be  valet  de  cbambre  to  sir  John  Oer- 
maine,  or- to  tbi^  duchess  ?— *He  belonged  to  the 
duehess  atVauxhall,  and  afterwards  to  sir  John 
Oerroaine. 

Came  he  to  sir  John  Germaine  before  the 
Udy  duchess  went  to  Vauxhall,  or  not  ? — The 
dueliees  was  at  Vahzhall  when  he  came  to  sir 
John  Germaine. 

Who  lived  with  the  duchess  at  Vauzhall  ?— 
Sir  John  Germaine's  sister. 

W  ho  hired  y oil  ?— Mrs.  Briane,  Mr.  priane's 
wife. 

Was  there  no  other- relation  of  sir  John  Ger- 
Boaine's  that  lived  there  besides? — Mrs.  Judith. 

What  Mrs.  Judith?  What  is  her  name?— 
She  does  not  know. 

What  kin  was  Mrs.  Judith  to  sir  John  Ger- 
maine ?— His  sister. 

Did  the  duchess  use  to  go  to  no  other  place  ? 
— None  hut  to  the  neighbouring  gardens,  to 
gather  flowers. 

When  you  were  at  Mill-bank,  did  you  ever 
see  the  duchess's  fiitber? — ^She  bath  been  se- 
veral times  at  the  duchess's. father's,  and  the 
lady  duchess  told  her  father  and  mother,  that 
she  brdught  her  from  Holland;  she  dressed 
three  dishes  of  meat  by  order  of  the  duchess. 

Who  was  the  lady  duchesses  fathw  ?  Where 
4id  he  live?~He  lived  at  Mill-bank,  but  could 
not  fell  his  name ;  the  lord  Peterborough,  she 
says,  but  could  not  think  on  it  before  now. 

When  she  lived  viith  Germaine  at  the  Cock- 
pit,  was  there  no  other  that  lived  with  them  at 
that  time  ?^- Nobody. 

Did  sir  John  Germaine's  brother-in-law  or 
lister' lie  in  the  house,  at  any  time ?*— Yes ; 
when  they  came  first  to  England  they  used  to 
lie  there. 

Name  them  ? — Mr.  Briane,  and  his  wife. 

•  Bid*  you  see  any  of  sir  John  Germaine's  re- 
lations, at  any  time,  in  the  room  during  the 
time  that  the  duchess  was  in  bed  with  him  ? — 
¥es;  Mr.  Biiane  and  his  wife. 

Was  sir  John  GermaiiM  in  bad  at  thattime 
with  the  duchess  ?— Yes. 


a:d.  i7do.         ;pMD 

Elianor  Vqmu  crg0s.-ez|imined. 

Q.  WasitatFanxfaaUthatlheladydudiaBS 
said,  that  Gersnaine  was  her  brother?**^.  Yes. 

Did  the  duchess  tell  you,  that  sir  John  Ge^ 
mains  was  her  brother  ?— -She  gave  it  out  among 
the  neighboiirs,  but  never  tohl  her  so. 

Was  you  cookmaid  ?-«49he  was  faired  ft»r 
cookmaid. 

Did  you  oontipue  toactas  eookmaidf-— Yes, 
at  Vauxhall. 

Was-y  ou  ft  the  Cockpit  ? — She  used  to  clean 
the  rooms,  and  nobody  was  suffered  to  come 
into  the  room  but  she,  Mrs.  St»aim|Lh,  and 
Nicholas. 

Was  there  no  other  woman  In  the  house  but 
youP— Yes,  Mrs.  Susannah.  » 

Where  did  you  see  sir  John  Gemtine  and 
die  duchess  in  bed  ?— At  Vauxball. 

When  came  you  from  Holland  P— About  4 v^ 
or  six  weeks  ago. 

Where  have  you  been  since  P—-8he  does  not 
know  no  place  nor  street  in  London. 

How  caroe  you  over? — About  a  year  and 
half  ago  she  met  Nicholas  at  Amsterdam ;  she 
asked  him  how  be,  did,  and  if  he  ba^  get  a 
place.  He  answered,  No ;  but  he  belieyed  h^ 
should  very  soon  have  one  in  England. 

Who  sent  for  you,  or  brought  you  over  from 
Holland  this  last  time? — She  met  Mr.  Nicholas 
about  a  year  a^o,  and  said,  she  had  a  great 
miod  to  go  and  live  in  England  again ;  and  he 
said,  he  would  get  a  place  for  her. 

Wbo  sent  for  lier? — Does  not  know. 

When  you  came  over,  who  paid  your  pas- 
sage, and  first  took  care  of  yon  ? — Nicholas 
hath  given  her  what  she  spent  since. 

Who  brought  you  to  town?  And  vrho  fur- 
nished you  with  money  ?  And  where  did  you 
land  ?  Wliat  house  did  you  first  come  to  ?•— 
She  landed  at  Gravqsend. 

Who  received  her  there;  or,  when  she  camf 
to  town,  brought  her  to  any  place  to  lodge  at  P 
— Nicholas  brought  her  to  a  phice  where  she 
was  secure. 

What  place  is  if? — She  does  not  know,  she 
'  never  was  in  London. 

Did*  you  not  live  at  Vauxball,  and 'at  sir 
John  Germaine's  house  in  the  C-ockpitP— She 
was  00  further  than  those  houses ;  she  meansy 
she  was  never  in  the  city  of  London. 

Where  is  the- bouse  she  hss  beea  at  tbes^siz 
weeks  ? — She  cannot  tell  whefeabouts  it  is. 

Was  you  not  sent  lor  book  fvom  Hollan4  ta 
be  a  witness? — No",  knew  nothing  of  k  till 
about  -^ now  about  eight  or  nias  weeks  agOh 

In  what  street  is  the  house  you  hava  bsesi 
at? — 1  cannot  tell. 

•  How  long  is  it  since  vou.weot  into  Bdhkid. 
since  you  left  the  ducness'ssstvieeP-^AbMi 
eight  years  ago. 

Did  you  never  tell  any  body  tlM  oaeasioa'af 
your  going  over  f — ^Yes,  in  tMand,^  but  net 
here. 

To  whom  did  youteH  if  P^To  a|[real  nmy. 

Know  yott  any  of  tiiose  to  be  in  England 
that  yon  <0d  tell  it  t»P— DassMt  knew  any. 
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Did  you  e?er  diioqv«r  this  mMtf  of  voor 
ewn  acomtl  ?  or,  wn  yoa  asked  to  do  it  r — I 
Mid,  I  woold  tctl  tbo  truth  if  I  wero  aiked. 

Cad  you  Dftme  the  ponou  that  aaked  you  f— 
Mr,  Nicholas. 

Had  you  anv  djaoourao  about  ibia  natter 
about  ei^htwoakiaffof — ^Whon  I  aaked  Mr. 
Nicbohtf  if  he  ooukI  set  me  a  plaoe  in  Eng- 
land, I  toM  him,  I  would  say  the  truth. 

What  diaoourse  had  you  with  Mr.  Nidiolaa 
about  it  r — I  asked  Mr.  Nicholaa,  whether  there 
waa  any  dancjer  of  any  such  thing  P— He  saidy 
he  knew  nothing  of  it 

Did  YOU  eTerdiacover  that  yon  were  sent  oat 
oat  of  Uie  way  into  Holland  f-*No. 

Whether  you  and  this  gentleman  that  in- 
lerpreta  ha?  e  not  talked  meet  of  thia  matter 
before  you  came  hither  P — No. 

Who  haTC  you  talked  to  about  thia  matter, 
since  yoa  came  into  England,  besidea  Nicho- 
las r^Nobody. 

Are  yoa  a  single  woman,  or  a  married  wo* 
man  f  •— A  single  woman. 

Tkit  Duk^i  ComueL 

Q.  Waa  it  yoor  businem  to  Mk  after  the 
diamber,  to  keep  the  door  conslantlyt  or  on 
what  occasion  P— il.  I  used  to  wash  theduch- 
om'a  doaths,  and  bring  them  to  air  John  Ger- 
maiae's  house,  and  keep  the  upper  rooms  clean, 
where  sir  John  Germaine  lay. 

Did  Susan  go  o? er  with  you  into  Holland, 
and  come  back  with  youP — ^Mr.  Nicholaa 
brought  me  into  a  room  where  riie  waa  kept, 
and  I  stayed  a  while  with  her. 

Did  Susan  go  with  you,  and  oome  with  ypu 
again  P — Nicholaa,  and  Susan,  and  I,  were  m  a 
room  together,  and  Mr.  Germaine  came  every 
Bight,  ¥rhen  the  house  was  broke  up,  and  told 
OS  what  passed. 

Did  Susan  go  to  Holhuid  with  youP  Whe- 
ther did  vou  go  before  Nicholaa,  or  with  him  P 
— Sir  John  Germaine  ordered  Nichobsand  she 
to  go  into  Holhmd,  and  Nicholaa  went  with  her. 
(S^^ned)      Elunor  Vamiss. 

DBPoarnoMs  or  Nicbolas  Hosiuu 

Fdmery  9t. 

{Nicholoi  Hotter  swoni.) 

Q.  Whether  he  knows  air  John  Germaine 
Md  the  dnebem  of  Norfolk  f^A.  Yes,  Sir,  I 
ondflrstaiid,  I  know  both. 

How  long  have  you  been  acquainted  with  air 
John  Gennaine,  and  upon  what  occasion  P — 
The  first  he  came  to  know  him  waa  m  Suffolk- 
■ticet* 

Whether  ever  he  waa  a  servant  to  him  P-^ 
Yea ;  I  %m  a  aervant  to  him  there. 

When  was  it  you  first  came  into  sir  John 
GemMiBe'a  aervMeP — ^It  waa  above  half  a  year 
before  king  James  went  away. 

Did  jou  live  with  air  John  or  the  ducheaaP 
With  air  John  Gemsaine. 

When  did  hedweU  at  that  time  P--He  had 
lodgii|;iat  tba  Geldaa  Ball. 


Waa  jroa  with  him  aflm  waida  when  he  wa9 
atthe  CookpttP— Yea;  and  I  lived  with  hint 
at  the  Cockjnt  too. 

.  At  that  tmie  did  yoa  know  the  duofaesf  of 
Nerfi»lkP— I  knew  ber,beeaaae  they  toUiM 
ahe  waaao. 

Was  there  any  lady  that  lived  with  sir  Job 
Germaine  at  the  Cockpit  P«-At  that  time  thcra 
waa  Mrs.  Driane,  sir  John  Germaine'a  aialer. 

Was  there  any  body  else  used  to  lodga 
there  P — There  waa  none  there  hut  her  at  firat. 

Waa  there  any  other  allarwarda  P— Yea» 
about  two  or  three  mootha  after  he  vraa  there  ; 
but  I  don't  juatly  know  how  long  afterwarda. 

Who  was  there  then  P — ^There  waa  hia  oalar, 
by  name  Mrs.  Judith  Germaine. 

Do  yon  know  any  thing  about  the  dnchtan 
of  Noifolk  at  that  time  P— Ycd: 

What  conversatioB  had  air  John  Gcfmam^ 
and  the  dueheaa  of  NorfolkP— She  waa  in  the 
houae,  and  they  eat  and  drank  together,  anA 
lay  together. 

Where  waa  that  P— At  sir  John  Gtnoaioe'n 
houae,  next  the  Cockpit. 

How  came  you  to  Imow  they  by  together  f 
— Becauae  I  waa  hia  valet  de  chambre,  an4 
helped  to  undress  and  put  him  to  bed. 

Whemwasthe  dueheaa  at  that  tiaae  P— The 
dochcas  waa  aometimes  a  bed,  and  aometimcg 
not,  according  aa  he  came  home,  early  or  J^. 

Hew  k>og  waa  the  duchess  with  m  John 
Germaine  at  the  Cockpit  P— She  wm  at  the 
Cockpit  before  I  came  tnere. 

Whether  he  went  from  air  John  Genoaine'n 
aervice,  after  he  came  to  lire  there  P — ^He  left 
hia  service  several  limea. 

When  waa  the  first  time  he  went  from  sir 
Jobn  Germaine*s  service  P— The  first  time  he 
left  his  service  was  in  Sofiblk  street. 

How  long  was  it  before  he  came  to  live  witk 
him  again  P — He  came  into  his  service  again, 
the  aummer  after  this  preeent  king  came  inia 
England. 

What  time  of  the  aummer  vras  it  P— He  can* 
not  iustlY  tell  that. 

Whether  the  duchess  was  there  bclbre  ho 
came  to  the  Cockpit,  or  not  P— She  waa  thara 
before. 

How  hNig  continued  ahe  there  P-^  About  fif« 
teen  days  Aer  he  came  to  snr  John  Germaine. 

In  what  manner  did  sir  John  Germaine  and 
the  duchem  live  there  daring  thoae  fifteca 
daysP — He  says  he  hath  already  explained 
that  before,  he  need  to  undrem  him  and  put 
him  a- bed  together  with  the  duchem. 

Where  did  the  duchem  Uve  after  ahe  went 
finom  sir  Jobn  Germaine's  houae  P— She  weni 
and  dwelt  at  Vauzball. 

By  what  name  did  she  go  whea  she  waa  ak 
Vauzhall  P— She  went  by  the  name  of  my  lady 
Beckman. 

Whether  he  went  with  her,  or  oentinoed  in 
sir  Jobn  Crermaine'a  service  P — He  went  with 
my  lady  duchem  for  some  time,  by  sir  Joha 
Germaine's  order ;  he  was  aometimea  with  tha 
one,  and  sometimea  with  the  other ; 

.  and  Sftmrtiiiiia  the  other. 
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Whetbcr  sir  John  Germaine  went  to  Tanx- 
hall  f — He  came  there  sometimes  ;  he  has 
seen  him  there  sereral  nights. 

Whether  he  stayed  all  night  there  ?— Some- 
times. 

Whether  he  was  alone,  4>r  any  body  was 
with  him? — ^There  was  somebody  lay  with 
him. 

Who,  upon  his  oath  ?— Madam  the  duchess, 
madam  Beckman. 

How  know  you  tlmt? — Because  he  un- 
dressed him  when  they  lay  together. 

How  often  was  that  ? — He  cannot  justly  say 
how  often,  but  it  was  se? oral  times. 

What  serrioe  was  he  in  when  he  went  out  of 
England,  and  upon  what  occasion  ? — ^He  left 
sir  John  Oermaine's  service  at  that  time  when 
the  trial  was  depending  between  the  duke  and 
the  duchess  of  Norfolk. 

By  whose  order  did  you  leave  that  service  ? 
— Ufe  desired  leave. 

How  came  you  to  leave  that  service  at  that 
time?— Because  he  was  afraid  he  should  be 
oMjged  to  speak  the  truth  of  what  he  had  seen. 

Whether  any  went  with  him,  and  who  went 
from  their  service  when  he  went? — ^There  were 
two  servants  of  the  duchess's. 

What  was  their  names? — One  Is  called 
Somnoah  Barrington,  and  the  other  Elianor 
Vaness. 

Whither  did  they  go  ?— •He  was  ordered  by 
sir  John  Germaine  to  hire  lodgings  for  them, 
where  they  should  be  unknown  and  private. 

What  was  the  reason  why  they  should  be  in^ 
private  ? — He  knows  no  other  reason,  but  the 
difference  before  the  parliament  between  the 
duke  and  duchess  of  Norfolk ;  he  was  obliged 
to  take  the  lodgings,  because  the  wind  was  con- 
trary for  them  to  go  for  Holland,  and  took 
private  lodgings  for  them  by  the  order  of  air 
John  Germaine. 

What  became  of  Susannah  Barrington  after 
that?— She  starred  about  three  weeks  with 
bim,  and  then  sir  John  Germaine  came  and 
fetched  her  back  again,  and  where  he  carried 
her  he  does  not  know. 

What  became  of  Vaness,  and  yourself  afler- 
wards  ? — When  the  wind  ftvound,  we  passed 
the  seas. 

What  time  of  the  year  was  it  ? — It  was  about 
Easter  that  he  came  into  Holland. 

What  time  he  went  from  his  service,  and 
was  ordered  to  be  private  ?— It  waa  about  the 
time  of  the  trial. 

Whether  he  hath  any  paper  under  sir  John 
Germaine's  hand  for  ins  dischai*^  f  We  do 
not  ask  it,  but  only  to  refresh  bis  memory. 
[The  paper  was  dated  8th  of  February,  1693, 
reckoning  the  vear  to  begin  the  first  of  Ja- 
nuary.] Wbetner  that  was  the  time  he  left 
the  duchess's  service  ? — Yes,  about  six  or  eight 
weeks  afVer  he*  went  to  sea. 

Where  did  yon  stay  in  the  mean  time  ?— In 
the  Blinories  near  the  Tower. 

How  came  you  to  stay  there  so  long  after 
you  were  out  of  serrice,  before  you  went  be- 
yond aea  ?-»Bccaaia  the  wiod  was  contrary. 


Who  went  orer  with  him  ?  What  became 
of  Elianor  Vaness  ?— She  went  with  him  to 
Holland. 

Who  bare  her  charges  thither  ?— -Sir  John 
Germaine  gave  him  seven  guineas  to  pay  for 
the  expences  that  he  was  at  nere,  and  to  cross 
th«8ea. 

How  long  after  that  he  continued  in  Hol- 
land, before  he  came  into  England  ? — He  did 
not  stay  long  in  Holland,  but  went  into  his  own 
country. 

How  k>ng  was  it  before  you  returned  to  Eng- 
land ? — The  summer  following. 

Was  he  sent  for  over  into  England,  and  by 
whom  ? — Yes,  sir  John  Germaine  sent  to  bim 
often,  by  himself,  and  by  hia  biother  in 
Holland. 

When  he  came  over  in  the  summer  follow- 
ing (in  ninety-two)  whose  service  did  he  come 
to  ? — He  returned  to  sir  John  Germaine. 

Where  did  he  live  at  that  time  ?— Where  ho 
lives  at  present,  at  the  Cockpit. 

Whether  afler  he  came  baok  in  the  year  169S, 
he  observed  any  conversation  between  ^  John 
Germaine  and  the  ductless  ?— Yes ;  he  saya 
he  saw  them  come  togetlier  at  their  hoose. 

What  more? — He  again  then  saw  them  a- 
bed  together. 

Where? — In  the  house  of  mr  John  Ger« 
maine. 

How  often  may  that  be  ?— He  cannot  justly 
tell  how  oficn. 

Whether  it  waa  often  or  not  ?-^No,  he  c^not 
sav  very  often. 

Wlien  was  the  last  time  he  ever  saw  them  a- 
bed  together  ?«'Tbe  last  time  he  saw  them  a- 
bed  was  not  at  the  Cockpit 

Where  then?— It  was,  at  the  dncheaa^s  own 
house,  where  as  he  believes,  she  lives  still. 

Wheresbout  in  the  town? — It  waa  unon  a 
comer  of  the  jMurfc,  near  my  lord  of  Qzfbrd  V 

How  long  since  ho  saw  them  last  a-bed  te- 
gether?— He  oannot  justly  tell  the  time,  II 
was  about  two  or  three  months  before  he  went 
away. 

Did  he  mean  the fitat, second,  or  third  time? 
— ^It  was  two  or  three  months  befbre  he  went 
away  the  last  time  ? 

In  what  year  did  he  go  away  the  hut  time  ? 
[Let  him  look  upon  any  note  he  hath  to  refresh 
hfs  memory.]  [Acoordingly  he  looked  upon 
a  paper.]— It  is  the  S7th  of  April,  1696. 

Did  you  go  away  then  the  last  time  f-^r^mt 
.he  says  that  It  was  the  laat  time  he  left  hit 
service. 

How  long  befbre  that  did  yon  see  them  a« 
bed  together?— He  saya  it  was  about  two 
months  and  a  half  befbre  he  left  the  aernoe. 

When  my  lady  dueheaa  lived  at  Vattz-hal|» 
whether  he  can  name  anr  body  dae  that  waa  a 
servant  in  the  house  at  that  time  ?— Yea,  there 
was  one  Elianor  Vaness. 

What  servant  waa  she  ?— She  looked  to  the 
kitchen.  * 

Whether  he  haa  aeen  her  in  the  duunber 
when  the  duchess  waa  a«bad  there?— Yea,  vary 
often.  -^ 
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Umt  craie  «h6  that  wm  cook-maid  to  b^ln 
tbo  cbftaibev?^He  sajr*  Im  caniioi  tdl  the 
reaion  or  what  ba^Den  the  had  there ;  but 
there  the  wee  for  one  thinff  or  ether,  best 
IcDOWQ  to  hcnetf ;  he  doee  not  know. 

Whether  when  the  docheaa  was  at  Vans- 
hall,  any  relations  of  sir  John  Ctervauie  came 
to  her  there  ?— Yea»  they  wouhl  come  and  eee 
ber. 

Who  wece  they  ?-— Mn.  Brienae  and  Mrs. 
Judith ;  he  savs  he  does  not  remember  that 
Mrs.  Brienne  has  lain  there,  bvt  Mn.  Judith 
has. 

Where  it  was,  and  upon  what  occatkin  he 
met  with  Elianor  Vaoeas  ailer  he  carried  her 
orer  into  Holland  ?—!  met  her  in  Amsterdam. 
Whether  he  came  over  into  EngUnd  with 
ber,  and  upon  what  occasion  ?•— I  met  her  at 
Amiterdam ;  and  she  naked  me  what  busineas 
I  had  then,  whether  I  had  a  master;  and  I 
aaid,  no. 

When  was  that  ?— Abent  a  year  and  a  half, 
tohia  iMiifmbraace. 

Whether  he  came  over  with  her  the  last 
tine  ?--**Ye8 ;  he  came  over  into  England  with 
her  in  oompany , about u  or  seven  weeks  sinee. 
Whom  baa  she  been  since  he  came  into  Eng- 
land ?-^he  was  in  lodgings.  • 

Where? — He  put  her  into  private  iodginga, 
that  she  should  be  secure. 

Why  did  you  pot  her  into  privateMedgings  P 
•^Because  he  was  afraid,  in  the  droomstancea- 
that  be  is  now,  that  aoraebody  night  give  them 
some  affront,  or  do  them  an  mjnry ;  and  there- 
fiMca  he  thought  it  beat  to  be  in  soom  place  of 
aeourity» 

What  particnbtr  reaaon  had  he  why  he  aboiild 
take  private  lodgings,  or  have  that  fienr  upon 
him  .' — ^He  aays,  that  when  he  was  last  here, 
air  John  Qenuaioe  came  up  one  night  in  a 
great  pamien,  and  swore,  and  aaid,  aemcbedy 
would  betrsY  him. 

I  deare  be  might  repeat  that  again  f — 8ir 
Johp  Germaine  caaw  one  night  up  sleiia  and 
aaid,  that  Nicholas,  this  rogue,  wouM  betray 
him. 

Who  waa  thatP— He  saTt  it  waa  one 
Nicholas  Rosbett,  that  served  him  or  both,  he 
cannot  tell,  hot  be  wae  in  his  service;  that  he 
beard  these  weeds,  and  that  he  thought  in  theaa 
cifonmiAanoes,  the  seenreat  way  would  be  to 
take  private  bdgings.    . 

What  brought  him  into  England  the  last 
time?  WhetMr  he  was  spoke  to  to  come,  and 
lor  what  purpose  f — He  says,  that  about  two 
or  three  yean  ago  he  bap|ieoed  to  meet-with-a 
fiiand,  and  hedesired  him  if  he  heard  of  e  good 
nlaoe  (br  .him  in  England,  te  let  him  know  of  it, 
tor  he  wontd  ^d  nnd  serve  there  again. 

Whether  he  was  spoke  to  to  come  over,  or 
wna  Etianer  Vanem  spoke  to,  and  what  waa 
the  occasion  P— My  lord  aaked  him  if  he  woqM 
apeak  thnttmb,  and  do  bkn  any  norvke ;  and 
whether  he  would  bring  this  giri  ak>ng  witli  him. 
Wka  waa  it  that  apek»  to  hinP-^My  lead 
dike  and  my  kml  Howard. 
When  wasthatP— It  was  aboot  myear  agiw 
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Where 
London. 

Did  he  go  over  of  hie  own  aeoordy  or  was  be 
aent  into  HoHand  \  wko  if  waa  that  aeot  him 
over,  and  tbr  what  P — It  waa  a  Inendof  bie  ae- 
quaintanoe,  that  he  deaietdi  m  case  he  heard  of 
a  place,  to  send  for  him. 

Who  sent  for  Elianor  Vances  over? — He 
says,  that  after  he  had  proBMaed  my  lord  doke 
and  lord  Howard  to  speak  the  tratti  of  wkntbe 
knew,  the)'  deaired  hm,  that  if  he  met  wkb 
Elianor  Vaness,  to  desire  her  to  eome  over,  and 
speak  the  tmth  of  what  she  knew. 

How  kmg  after  did  yon  meet  witk  Eliaaer 
VaoemP— h  is  about  twelve  months  sinoe  I 
met  with  her. 

When  waa  the  fimt  time  that  he  speke  t» 
Elianor  Vaoeaa  about  her  coming  overto  speak 
the  truth  P— 1 1  is  about  a  yeer  sinoe. 

How  long  is  it  since  they  leaelved  to  come 
over  ? — About  twelve  months. 

Whether  he  was  aeqoainied  with  Elianor 
Taness  before  he  met  with  her  in  air  Jobo 
Germaine's  service  ?^-He  saya  never. 

You  say  yon  went  from  air  John  GenniiBe's 
service  in  Suflblk-street,  and  you  say  when 
you  came  to  him  again  he  lived  in  tlie  Cock- 
pit ;  did  you  find  Elianor  Vaneaa  there  then  ? 
— He  saya  ha  foond  her  at  the  Cockpit. 

When  be  waited  on  air  John  Germaine  in 
hie  chamber,  who  waited  on  the  dneheai  in 
her  chamber  ?— There  waa  one  Snaannah  Bar- 
rington,  and  Elianor  Vanesa. 

But  who  waited  upon  her  in  her  chamber? 
— Suaaonah  Banrington  did,  to  drae  her. 

Whether  be  had  seen  any  of  sir  John  Qer- 
maine*s  relations  in  the  chamber,  when  tbii 
lady  and  sir  John  Gcnnaine  were  a-bed  toge- 
ther P^Yes. 

Name  them.— 'He  aayai,  he  aaw  Mn,  Bri- 
enne and  Mr.  Daniel  Germaine  there. 

Did  you  eee  Mrs:  Judith  there  P— He  does 
not  remember  that:  he  enw  Mrs.  Judith  in  the 
room  while  they  were  a-bed  together ;  but  tbe 
other  he  hath  eeen  when  they  wei«  n-bed  tt»« 
gether,  but  at  different  times. 

Whether  ever  he  hnth  aeeo  the  duchess  st 
any  other  pbee  ? — He  haa  been  at  the  chapel 
with  her,  and  elsewhere. 

Where?— At  my  hnd  Peterborough's,  and 
in  her  own  houae. 

Crou  Examined, 

I  deaire  he  may  reduce  this  to  a  certainty, 
what  time  he  went  out  of  Eugland,  and  leok 
upon  bis  note  again.  [He  kwked  open  hiS' 
note,  and  it  was  dated  8th  February,  1699% 

How  long  after  thin  went  he  out  of  Eng- 
land^— *He  went  away  as  seen  as  the  wind 
maa  laeunraDle. 

Can  he  reej||||t  the  timeP-~He  sajra  it  vU' 
some  time  before  Easter,  for  became  mte  Hel- 


When  he  told  his  grace  the  doke  of  Norfoifc 
Md  lord  Howard  he  would  be  trae  to  them, 
whether  he  waa  in  any  secnce  at  thai  tiaie  P-^ 
No,  bn^«na.ia4ia  annnoa  at  thattim^ 
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How  loD^  had  he  been  out  of  employ  ? — He 
.  \uM  none  yet 

But  how  loog  had  he  been  out  of  employ,  or 
■ervice,  before  he  make  this  proposal  to  the 
duke,  or  my  lord  Howard?—- He  says, he  went 
away  about  the  S7th  of  June. 

la  it  the  same  year  his  paper  speaks  of,  that 
he  spake  to  my  lord  duke? — No,  it  was  not; 
he  spake  to  my  lord  doke  about  twelve  mouths 
•go. 

.  But  how  hNig  had  he  been  out  of  service 
when  he  spake  to  my  lord  duke  P    When  did 

•  he  leare  air  John  Germaine  the  last  time? — It 
is  about  three,  years  and  half  ago ;  it  will  be 
ibur  years  in  June  next. 

Has  he  been  in  any  senrice  since  th^  time  ? 
—No,  he  has  not. 

How  has  he  tired  since  then  ?^He  says  he 
has  something  of  his  own  in  his  own  country, 
up0n  which  he  mav  subsist  some  time. 

I  think  he  said,  ne  saw  sir  John  Germaine 
and  the  duchess  in  bed  together,  in  the  house 

•  where  she  now  lives  ?— Yes. 

•  Then  I  desire  he  will  tell,  if  he  knows  any 
.  ef  the  duchess's  servants  that  were  about  her 

at  that  time?— Yes,  he  does. 

Then,  that  he  will  name  them?— Henry 
Keemer. 

What  is  become  of  him  ?— They  told  he  was 
dead ;  and  there  was  Susan  Barrington. 

I  desire  he  will  tell  of  some,  of  the  servants 
that  lived  with  the  duchess  at  that  time,  be- 
.  aides  that  person  that  is  dead,  and  the  other 
which  is  gone  beyond  sea,  as  they  say  ? 

[Mr.  iHorthey  answered.  We  do  not'say  she 
is  fifone  beyond  sea.]— He  does  not  know  any 
other. 

Then,,  that  he  will  tell  what  month  he  saw 

them  in  bed  together? — He  cannot  remember 

,  the  fflonto,  or  the  dav ;  but  if  they  will  aak 

.  hiof  the  reason  why  he  remembers  it,  he  will 

tell  it  them. 

If  you  can  come  to  any  certainty  about  the 
:  time  of  the  year  or  the  month  P— He  cannot 

•  aay  the  mooUi,  or  any  particular  time. 

What  servant  he  saw  m  the  house,  or  who 
let  him  in  ? — He  had  hhnself  the  key  of  the 
lower  room,  and  could  come  in  when  he  pfeased. 
Whose  servant  was  he  at  this  time  he  speaks 
of?  Whether  he  was  a  servant  to  the  duchess 
or  to  sir  John  Germaine  ?*-He  was  servant  to 
air  John  Germaine. 

He  was  saying  he  could  tell  a  reason  to  fix 

the  time,  let  h(m  recoflect  himself  of  the  time  ? 

— ^He  cannot  remember  the  time,  but  be  came 

into  the  room  to  bring  a  clyster,  and  he  was 

..desired  to  stay  a  little  till  my  lad}'  dnohess  got 

up. 

That  he  may  be  positive  whether  he  had  a 

key  to  the  lower  room  of  the  duchesa's  house  ? 

•. — He  says  he. had  a  key  of  the  door  that 

goes  into  the  park,  and  he  could  come  into  tbe 

,  house  by  it ;  for  it  was  the  key  of  the  house. 

What  servant  was  it  that  brouffbt  him  up, 
.  for  that  key  only  let  him  into  tbe  lower  room  ? 
—Sometimes  Susan  Barrington,  and  sometimes 
.  Henry  Keemer. 
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What  ropm  the  lady  duchess  lay  in  ?— It  is 
a  room  that  looks  into  the  park. 

It  is  not  a  ground  room,  I  suppose  ?— No,  it 
is  up  stairs. 

How  many  stories?— He  cannot  tell  what 
decree  it  was. 

Being  asked  that  question  again  upon  tlie 
reading  his  depositions,  he  says  he  cannot  tell 
how  many  stories;  but,  if  you  please,  be  will 
describe  the  coming  into  the  room  as  well  as 
he  can. 

Describe  tbe  coming  into  the  room  ? — That 
as  yon  come  upon  the  left  haqd,  there  is  a  way 
to  go  into  the  duchess's  room ;  when  you  have 
paMed  the  tittle  chamber-door,  you  go  into  a 
place  full  of  china ;  and,  after  that,  you  come 
to  the  duchess's  bed-chamber.  On  the  other 
side,  going  op  stairs,  there  b  a  little  room, 
where  Susan  told  him  she  lay :  and  afterwards 
you  come  into  a  room  where  the  chioDuey  is, 
as  he  thinks,  on  the  right  hand,  and  he  thinka 
there  are  two  windows  tliat  look  into  the  street, 
he  is  not  very  certain  ;  and  in  the  room  upon 
the  left  liand  there  is  a  (toor  in^o  a  great  room^ 
and  from  that  great  room  you  can  go  mto  tfw 
lady  duchess's  mom.  It  was  so  at  that  time, 
to  toe  best  of  his  remembrance. 

How  many  rooms  are  there  upon  a  floor? — 
There  are  a  matter  of  four  rooms  upon  a  floor. 

Whether  he  has  spoke  with  any  body  that 
he  knows  is  acquainted  with. this  house  since 
he  was  examined  here  before  ?— He  says  he 
has  spoke  to  nobody  since,  that  has  given  him 
any  account  of  the  house. 

vVhich  side  of  the  park  does  tbe  window  of 
my  lady  duchess's  room  look  into  ? — ^Towards 
the  pond  where  tbe  brass  statue  is. 

Does  the  bed  chamber  look  towards  the 
brass  statue? — He  durst  not  go  to  look  out  at 
the  window  for  fear  of  being  discovered,  but  he 
could  see  the  water.  . 

Whether  he  knows  the  Horse- guards  ?—>Yea. 

Whether  he*  knows  Ariington  house? — Yes. 

Whether  the  window  does  look  towards  Ar- 
lini^on-house,  or  the  Horse-guards  ? — ^Hehath 
beeu  there  aeveral  times,  but  it  was  not  .his  bu- 
siness to  go  to  the  window;  but  when  he 
was  in  the  room  he  couM  see  the  water. 

Whether  he  coulil  tell  which,  way  the  win- 
dow looked  ?— He  did  not  live  in  the  house, 
but  went  there  sometimes  upon  messages ;  and 
when  he  was  there,  it  was  not  his  business  la 
go  to  the  window,  but  he  coukl  see  the  water 
when  he  was  in  the  room. 

Whether  the  window  was  on  that  side  of  the 
little  door  that  he  came  in,  or  on  the  otheraide  P 
» — Upon  the  left  hand  coming  in.    He  ssys  he 
has  explained  himaelf  as  to  the  entering  in,  and 
he  can  say  no  more  to  it. 

Was  it  one  or  two  pair  of  stairs  that  tbe 
duchess  lay  P— He  cannot  be  positive,  whether 
one  or  two  pur  of  stairs. 

Who  brought  him  up  that  time  he  brooghl 
the  clyster? — Susan  Barrington. 

Who  told  him  at  the  Cock  pit,  it  wu  the 
duchess  of  Norfolk? — Sir  John  Germaine,  her- 
sdf,  and  the  whole  houfe  toU  him  to. 
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bid  be  Wore  tl»t  litae  kMir  tt^  Anehtsi  r 

—No; 

Did  yt/t  Deter  Me  otber  Irdiaeo  tbmth  be- 
ndcstbisladv?— Ycf. 

Did  you  ireow  all  the  ttat  fhat  yon  taw 
tbere  ? — No  be  did  not  know  tbem  all. 

Wbethet  he  vfat  net  toM  the  reit  of  tbe  wo- 
men were  of  great  qaalitv  too  T — He  neter  w«s 
told  to,  nor  did  be  iniorin  biiBaelf  whether 
•they  were  or  oo. 

At  Vauxhall  and  at  the  Cock-^t,  I  thM,  W 
epake  at  If  he  undretted  tir  John  Genneine 
and  the  dochctt ;  whether  he  abdraeed  tfiete 
hofb  r^Not  the  ducheta. 

Whtt  yelLr  was  it  they  were  at  Vanhkll  ? 
—It  wat  Wore  he  iMt  to  Iretind,  end  «4V^ 
he  eatne  fhAn  f  reland ;  hot  he  canndl  nredtely 
ttfl  the  tiihe. 

Whether  he  hat  heen  in  any  tfemfee  Miee 
1696«  when  he  left  tir  John  ^rmiiAe^  f  — No. 

Whether  when  he  came,  about  a  year  ajro, 
Ifito  Engbuid,  there  wki  appficdtioii  made  to 
him  hi  order  to mitke a diacovery  f  erii^h^A^ 
bt  offbrM  or  hhnielf  to  niake  \t  ?— He  neVer 
did  offer  liinMeTr. 

Who  wet  It  thtt  firk  aAM  hifti  the  ({oerfion  P 
It  wat  my  lord  Howard. 

Where  did  yon  meet  iny  lord  floward  f  and 
tqMm  what  occitidnf-^He  tayt.  that  it  wte 
tnkt  pertoo  that  he  htd  addroted  himtelf  to, 
to  gei  him  into  tervice  here,  that  Irat  the  odea- 
#ioo  of  their  meetins:  together. 

vMyoit  kud^  the  lord  Howard  nefore  *-— No. 

Where  wat  the  phlce  they  tnet  ?^He  called 
Mh  to  hitlioiite. 

Vy  fami,  or  that  person  f— -Be  sayt,  that 
person  to  whidi  he  addretted  himtelf  to  get  a 
pkee,  toM  him  he  had  found  ene. 

N^me  thtt  pereonf— fUehardton. 

Where  doet  he  tire?-^I  don't  know. 

Were  you  aoqoainted  with  him  hefhreP<^ 

Where  htd  ^n  heen  acquainted  with  him? 
^-^  At  London ;  it  Is  a  wbman. 

Whether  he  can  ^leteribe  the  Moea,  or  the 
Ihrhitlii^  of  the  room.  Where  Iftris  noUe  lady 
tnd  air  Jdhn  Germaine  were  a-hed  together, 
where  the  litet  now  r«^He  aumot  remember 
toy  thihg  tof  the  (Virnfture. 

WVi  it  hed^  br  w^nscMed  f— 'He  Hyt,  he 
cdtanot  ten,  tnd  yet  wet  there  oflcn. 

f*ray,  Vho  was  the  elytter  ibrP— For  tfr. 
GerfaiaJTO. 

Where  wat  it  to  be  administered  ? — A-bed. 

Who  wat  ^-hed?— 'My  lady  dnchett  wat 
a-bed  too. 

MTas  it  to  be  adminitterpd  at  the  same  time 
at  be  and  the  duchess  were  a-bed  torether? — 
No. 

Was  the  duchess  there? — He  laid  the  ty- 
ring to  the  fire-iide,  tU  such  time  at  Ihe 
dochess  rote. 

Apothecariet  are  exact  in  point  of  lime  in 

making  their  b^na  ?— He  says,  I  composed  the 

elvster  myself;  but  be  did  not  compose  itat  the 

'flucb^s's  hoose,  but  at  Mr.  Germaine's. 

.    Did  yodttoy  with  air  John  Gemtaine  (IQ  all 
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watorer7_No;  tteMiitt  he  had  fiven  it 
him,  he  went  home  to  Mr.  Genanine^t  booae. 

Whether  hte  preMidt  le  aMtk  of  any  ether 
time  h^  ttw  the  dnebibi  fn  M  with  hhsal  her 
bonet  (a  Doke-etreet,  hnt  When  he  carried  hhn 
the  clyster  ?— Yet,  nV  lord,  he  «y«  be  hat. 

Let  him  tell  the  tietetnad  eiresnUaaoeB. 
—He  tnya,  he  eannot  very  well  lemtiiher  tbb 
tmiee,  but  be  had  someHoiee  b  wbiaii  Ihuii,  to 
bring  and  carry  lettera. 

When  wat  thtt  tiane  ef  the  clfslar  f-^t  wna 
tbovt  two  months  befhrebe  M  fhem. 

Waa  that  the  hnt  time  h^  enw  Ifaem  b^e* 
tbitr  r— That  waa  the  test  time. 

How  long  before  thtt  did  he  tee 
Mtherf—Long  befeia  that  time,  hi  the 
house. 

He  taye,  he  bat  seen  tir  John  Oermafiah  and 
the  daehess  In  bed  together  ^latwhere.  Did 
he  nef  er  see  ^em  in  B«d  awtther  al  the  Mii- 
bank  f — He  has  seen  IfaMalbere  two  or  three 
timet  a-bed  a>gether. 

When  did  vour  metier  order  yea  to  prepare 
a  dytterr— He  bed  order  to  c«Naaaad  wait  for 
Mr.  GertMnoe  at  the  daebeaa*t ;  and,  that  Mr. 
Germaine  commg  to  the  dbdiett^t  bile,  he  or- 
derdl  him  lo  bring  fbe  dyater  neatmeremg. 

At  what  lime  he  came  the  next  motaiBg  ?•«> 
fte  bad  er^  to  bring  it  at  9  o'eleek,  ai3l  be 
brought  it  at  the  anpowted  boor,  aed  waiM  m 
fbe  mtle  room  where  Bibtn  wat  till  be  waa 
oUledhi. 

He  aayt,  he  waited  fhr  air  Jeim  Oemaiae» 
by  hit  orders,  at  the  ducheta*t,  ontH  it  waa 
late;  which  of  the  ducheit't  aerrantt  did  he 
keep  eom|iany  with  ?— He  eaya,  berememheia 
very  well  it  wat  Mr.  Keemer. 

Whether  "that  time  that  he  Aiw  Mr.  Ger- 
maine and  the  dnchett  In  bed  together  ai 
Mill-bank,  if  it  waa  after  tlie  firet  time  be  wta 
tent  Out  of  Bngland,  when  the  bin  wat  depend- 
ing before  the  lordt? — It  wtt  after. 

What  year  dM  yoo  tte  them  a-bed  together 
at  Mill-bank  ?^lt  watt  day  or  two  belhreMre. 
D'Afentnt  died.  A  d^  or  two  before  ttaa 
died  Mr.  Germaine  eame  to  Mill-bank|  and 
dtoid  there  about  right  days. 

NicoiA  Mtomrn. 

DidKMTnoMs  OP  WnxuM  Batly. 

February  tS. 
{WiUiam  Btyfyswora.) 

Q.  Do  yoo  know  tir  John  Gameiae  aad  tire 
duchess  of  Norfolk  P—^.  Yee. 

Was  you  servant  to  tir  John  Germaina  P-^ 
Yes. 

In  what  capacity  P — Tltfee  yean  I  wore  liia 
lirerv,  end  three  years  I  wi^  his  steward. 

W  hen  did  tou  first  come  to  lire  whh  hinr  f 
-^Tliree  weeks  before  the  king  was  crowned^ 

Was  there  anv  eouTersation  net  Ween  &tr  John 
Germaine  and  the  duchess  of  Norfolk  P  Do 
ye  know  that  they  fired  together,  or  kept  com* 
psny  one  with  another  P--No ;  I  never  imew 
them  lire  together,  but  teen  them  keep  ooia- 
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pMy  ioffiAa,  hit  sew  imw  toy  i^civniljr  b«* 
ftwcea  th«iD» 

Where  saw  joa  tbero  in  company  togeib«i:? 
.<*!  aaw  Ihem  m  opinpaDjr  in  day  maalpr's 
'faottie. 

.  How  kme  ag»  ?—*Abaot  five  yeaif  ag9. 

Where  did  your  maiter  ma  lire?-rH(B 
lived  tbep  where  he  dfiiea  oow. 

Did  the  dnebeas  of  Norftdk  ef  er  lie  tfa<n»  ? — 
Medrer  to  my  knowledge. 

Whai  waa  the  time  the  uaoany  caaie  them? 
i-dQoin8u»ly  in  an  afUnMNip. 

How  often  haie  you  i^^an  hertiiafe?-T-T«9 
«r  Ihraa  tiniea. 

At  what  tiBie  did  atie  tiae  to  oooie?  ai^,  at 
what  tiaw  did  ahe  nee  to  go  away  r—Mbe  u^d 
to  «oaie  there  ahont  four  or  fire  o'clock  in  th^ 
attevnoen,  and  might  stay  tfiece  ahqiH  two  or 
thiee  houia. 

Ton  are  apon  your  joath,  and  pcftf  t^ll  whe- 
ther yoo  ever  aaw  them  in  hod  tegeuier  f—rBj 
all  tltot  ia  good,  I  nei er  aaw  then  in  M  tqgo* 
Iher. 

Did  the  lady  duchesa  use  to  cone  thilkfF 
■Malwd  Oir  iinma8ked?-^-8be  used  to  oome 
masked,  bat  pat  it  off  when  ^be  came  into  the 
home. 

Who  aaed  to  oome  with  her  ?— Tl^e  uwd 
to  com^  Kr.  Keemcr  with  hcT. 

What  company  ?  Did  no  other  ose  to  ooai.e 
with  her  to  aur  John  Oennaine'a  hooae  ?*- Yea, 
MMther  aerrant,  3Ir.  Carter. 

Who  waa  in  the  room  wilh  th^in  in^  John 
Oermaine'a  bouae?-T-Mr.  Keemer  8t»id  pqm- 
moaly  vritb  them  all  the  line  tb^  dio^di  ^d 
after  itianer ;  the  otiwr  terranla  and  I  yew  in 
the  next  nkom  to  thean  $.  and  commonly,  ^hen 
Iboy  had  oceaaioB,  they  woold  call  JH  r.  Keemer. 

Waa  tbeie  |io  other  aerraot  bat  Mr.  Keemer 
that  they  used  to  call  uponF-rY/ta ;  a  genU^- 
woanan/ Alfs.  Susan  Bamngton. 

Have  »oa  aeen  her  lately  ?— No,  not  tfieie 
aiz  months. 

Do  you  laMMr  if  your  aoaater  need  to  go  to  the 
duohess's  bouse  ?— Yeb,  f  hare  beard  so ;  but 
I  eannot  say  j»  positif ely . 

Did  you  ever  go  with  theoi  to  the  duchess's 
luinaeP — Jio;  bat  I  have  gone  with  them  as  far 
aatfae  Hosae-lcrry. 

When  waa  the  last  tioie  you  saw  them  togie- 
ther  ?-^I  cannot  teM;  I  have  bean  out  of  my 
maetar'a  aerviee  these  four  jeoia. 

How  kmghafbse you len your luaaler'aieri- 
▼ice,  do  ye  think  it  was  that  you  saw  tbem  tOr 
Ifpqthtr  ?*-^I  cannot  1^1,  but  1  think  it  might  be 
about  half  a  year. 

JHe  haa  gone  with  lua  maatsr  as  fitf  as  the 
Horse-ferry ;  pray  then  let  him  be  naked  wbei? 
Im  left  his  iioaater?^!  left  him  at  the  Horse- 
lenry. 

What  oadeni  did  ^onr  jnaater  giro  yojp  mhon 
^oa  left  him?^-^He  ocdend^  me  Ip  go  hone, 
mnd  •keep  the  bonae. 

Doyiekaow  whither  your  master  vai  0pne 
dicn^lV^  may  judoa  hit  yrent  to  thedioche«e» 
hut  il  cannot  awear  he  went  there. 


that  nifldht 
Did  voB 


I  Vw  wqpl  4^  for  turn  |p  Jlf.  Pm^ 
tl)e  duchy's  lO'f  an^.    . 

cloatbs  to  bim  r — In  a  bttlu  ^r^  gou)g  ^  ijj^ 
Powligg-alb^. 

Who  did  he  \m  withal  r-^  tpid  u^  )i# 
lured  Willi  the  ducWs ;  h^i  hp  yr^  ^  |iqjuu^ 
keepar,  md  herf  ^  p^^  there. 


^fif mer  came  ^  me  f^r  tbfii^. 
Pid  you  ^pppeben4  tl^at' 


ttm  9^  th^  duchM'a,  ([{f  1^ 

cannot  t|»U  wbf;ir^  he  v^ :  i^mf(9<i 
99|Siper  ^  nu9ctHfUy  ^  f  cfia. 

IVhiSU  l^ef»mqf  Q%vf(^  tp  yo^  i^r  Gfp|th«» 
«hi^  eawunt  did  K^  gife  you  ^^fxp  your  mftf^ 
^  waf  ?— W  gai^e  n^  ^ccmul. 

Whether  did  yoi^  ever  fte  the  ^<ih€V  ap^ 
your  aaanter  tMmier  ^t  §ny  ptber  g^ee  but  hip 
9Wi»  hottBQ?-r$e|r^r. 

When  you  carried  the  cloatbs  to  1^0(|er!a» 
did  your  maateir  lie  #t  home  that  nigjit  q^  j^ot  r 
-7-Sometiqnes  be  I|^ j  fit  home,  aaci  sometim^aa 
be  did  not :  many  times  |ny  ipiist^  has  been  9X 
the  docbew  of  Of  aaspue'a  trom  four'  o'clock 
i^\$  day  till  twelre  the  next. 

lUspeaf  it  again,  for  that  ie  fK^itMrial.— % 
I99ster  hfs  taf^n  bis  cbpu'  at  ^f»  9^n  back-doof 
at  four  o'clock  on  a  Saturdav,  ap|fl  not  c«|i%f 
home  till  Sunday  at  tweWe  o'cioc£ 

Where  has  yoiir  master  been  at  that  time, 
when  he  staid  out  all  night  ? — ^At  the  ducbeaa 
ol'  Ma^sariae'a ;  and  when  he  lost  Jiis  geld,  he 
baa  fent  to  me  for  more  gold. 

pill  h^  ever  sen^  fo  yoiii  f<y  apy  o)<Vths  wbe^ 
be  was  there?— Never.  ^ 

Do  yp  koow  w)iere  be  was  when  he  aeot  to 
yqu  fpr  clpa^?— No,  ipdeed. 

bo  ye  know  Nicholas  j^psier? — ^Y/n,  I  knoif 
biro  very  well ;  I  saw  him  here  just  now. 

Did  you  kpow  him  why n  be  Waited  on  sir 
John  Germaine?— Vea,  he  lucqeeded  mp,  and 
1  auoceedi^  b^m  agiup*.  , 

You  wfs  footman  w^  ybu  went  to  sir  Job^ 
Germaine:  wh^wf^Utf^f  ami,  vMf  t  yea^ 
d^  yQu  lea^e  uffypur  livfor,  and  aenre  hin^  aa 
bis  stawiirdPrrrl  pannot  tell.  « 

He  succeeded  hosier,  and  Hosier  snce^eded 
him:  Pryty  lotit be^^ske4him,at whattiniehft 
came  into  hip  ina^*a  lervue,  wbep  Ee.au^ 
^MMlpd  A^ttieafTr-lt  waa  ajlwut  the  same  timp 
that  the  triu  waa  here  before.  , 

How  i«W:WV  it  ere  Hwuer  retumeid  agaia 
todorr^air  JipK)n  Gerpiaiuef-- To  the  heatqf 
u)y  kpowle4g9>  it  W^  thrpe  years ;  iai  I  ro^ 
cetved  and  ivfidraoney  for  pay  master^.and  Bp^ 
mm  W4a«iv*y  all  t^at  ti|i|iB:  Hosier  will  not 
deny  it,  if  he  were  calledin. 

STouaay  that  ypu  suooei^  Hoaj^  at  thp 
time  when  the  tnal  waa  here  :  How  long  ^ 
ibce  Aot  ti^e.did  yon  letum  to  yonr  m^ 
Wlioeeff^Aj^  thaw  ivp^  before  the 
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wu  crowiwd  I CUD6  to  wj  mMtar,  um  scffcd 

bim  three  yeMr*,  and  wore  hie  lifery ;  and  he 

wae  pleesed,  efter  Mr.  Holier  went  away,  to 

make  dm  lay  oet  hie  money,  to  he  eaterer  Ibr 

him,  and  to  keejf  hie  gold  ;  and  to  the  best  of 

my  knowledge  it  was  three  yean  hcfore  Ni- 
cholas euceeeded  me  again. 
How  long  was  it  hefore  he  came  bade  again 

to  eerre  eir  Johu  Germaioe  f — ^Beibre  I  saw 

him  in  my  master'a  home,  and  that  he  took 

my  place  from  me,  it  was  three  yMin. 
Did  yea  not  see  Mr.  Hosier  in  England  be- 

Ibietltat  time  that  Yov  went  oat  of  your  maetet's 
eefYiee.r — ^No ;  I  beg  year  lordship's  pardon,  I 
will  reoolleet  my  memory  for  that ;  as  I  have 
a  soul  to  he  sa? ed,  now  it  is  come  into  my 
mud,  my  nmster  aent  for  N  icholaa  into  Holland 
nboQt  a  year  bemre  Nicholas  did  some  orer : 
My  master  told  me,  before  he  came,  that  he 
woold  send  for  Nichohtf  again,  and  that  I  and 
Nicholas  shookl  hare  the  charge  of  his  hoaee. 
Nicholaa  came  orer,  and  we  bad  the  play  at 
oar  own  house :  Nicholas  staid  there  sonie 
time,  bnthodid  not  like  his  hosraesa,  and  so  he 
went  Away  agam,  beeanaehe  oonld  not  hare 
all  the  money. 

.  About  what  lime  did  Nicholas  cone  into 
Bngfand,  after  thetrial  was  before  this  Hooaer 
•^l  cannot  reeolre  yoo. 

Had  yon  no  certificate  of  leaTo,  or  discbarge, 
when  you  left  your  master's  serrice  ? — No ;  my 
master  was  so  kind,  that  he  broogbt  me  im- 
mediately into  the  excise,  as  soon  as  I  was  out 


Fe(nieryS6. 
ITi/li'asi  fiay/ycioss*e||imiaed« 

Q.  When  yon  carried  the  deaths  to  sir  John 
Germaioe's,  was  it  the  time  when  you  wore 
his  lireiy  f-»il.  X  carried  no  deaths  to  him 
when  I  wore  his  livery. 

Had  yoa  no  disconrse  with  the  duchess's 
agents  since  Saturday  night  ?— No,  I  haTo  not 
seen  them,  nor  do  not  know  them. 

He  says,  he  saw  the  duchem  of  Norfolk  at 
the  Cockpit,  at  sir  John  Germaine's  house 
where  he  now  dweib-:  Pray,  recollect  your- 
self,-that  you  may  be  poeiti? e  as  to  the  time  ? — 
T  cannot  resolve  you  as  to  the  year,  it  is  so  long 
w^ ;  I  beliere  it  is  abont  five  years  ago. 

Can  yoo  be  positive  that  it  is  not  moreP— -To 
the  best  of  my  knowledge,  it  was  about  five 
years.  ^ 

Can  yon  he  so  for  certain,  that  yon  ca6  say 
it  was  not  more? — I  cannot  swear  it  was 
more,  butl  believe  it  may  be  five  years,  more 
or  leM. 

Yon  ny  jrou  saw  her  two  or  three  times 
there  :  Was  it  all  in  one  year,  near  the  mme 
time  or  month  ?  Can  yoo  reduce  it  to  any  oer- 
t^ntv  P — 1  believe  it  might  be  in  summer. 

All  in  one  summer  ?— Yea,  I  believe,  all  in 
one ;  to  the  best  of  my  knowledge  there  wm 
never  a  winter  between  the  time  that  1  mw-her 
first  and  last. 

Did  you  know  the  duchess  of  Norfolk  be- 
fore that  time  that  yoa  saw  h«  in 


Iter's  boose,  aii4  leek  hor  la  be  thodoelMHor 
Norfolk  ?— I  did  not  know  her  before  the  Iml 
here, 
you  know  her  any  timo  ofov  that  tvini, 
before  the  time  you  saw  her  in  sir  John  Ger- 
maine's boose  P — ^1  WW  net  sore  dmt  it  was 
she,  only  as  I  had  it  from  Mr.  Keemer. 

Then  you  do  not  oodertake  of  year  owa 
knowledge  to  say  that  it  vrassheP^I  cannot 
swear  that  it  was  she,  hot  aa  Mr.  JLeomor  told 
me :  I  do  not  know  whother  I  abouM  know 
her  now  or  not,  it  is  so  long  sinoe  I  saw  bar :  I 
believe  it  ia  flvo  yean,  if  not  more. 

Did  yoo  see  her  before  or  after  yoo  saw  her 
at  sir  John  Germaine's  houae  f— The  first  tinae 
they  toM  me  it  ww  she,  I  met  her  m  bar  oanch 
in  the  Pallasafi,  with  twoothar  gantlowamon 
with  her,  a  little  before  the  trial  waa  here:  1 
folk»wed  the  coach,  and  the  duchom  went  into 
eoaie  lady's  boose  in  Dover  street,  and  thej 
told  me  the  dochcm  wmtho  firrt  womnnthat 
went  out;  thia  ia  the  fim  lima  that  ever  t  mw 
her,  that  I  know  of,  till  soch  time  m  Koemer 
tuM  meitwwahe. 

Whether  do  yon  know  NicholMf-^ 
him  very  well. 

Can  you  tell  how  long  it  is  since  he 
laat  into  England  ?-^No,  ho  haa  been  here  two 
or  three  times  in  England  aiace  I  left  my 
master. 

How  hmg  before  this  cmminalian  saw  voa 
him,  or  spoke  with  him  ?— I  did  not  aaa  nim 
khove  thcae  thr^e  yean. 

How  hmg  before  yon  came  hither  m  a  wit- 
nem  did  yoo  oee  him  f — I  have  not  aeeo  him 
them  three  yean  ttll  1  came  hither  to  be  a  Wit* 
nesa,  and  did  admire  to  see  him  here,  thai  a 
man  that  had  got  hie  bread  under  hie  master 
should  appear  here  againat  him,  it  ia  so  on- 
grateful  a  thing. 

How  came  it  yoo  had  so  much  cuiioaity  aa 
tofoltowthedocbem's  eoachP— I  ' 


to  mtisfy  my  own  hnmoor. 

Do  ye  know  hmv  Nicbolm  Kvod  since  he 
wm  not  of  his  master's  service  ?— >No ;  I  never 
mw  him,  nor  had  any  aooaont  of  him  at  all, 
nor  have  seen  him  them  three  yean  till  oow.\ 

Did  yoo  know  when  Nkhoias  and  Elianor 
Vanen  went  oat  of  England? — ^No,  I  nevor 
knew  whan  they  vrent,  nor  when  thoy  camo. 

Do  not  TOO  know  what  bwinem  he  went  oat 


no  not  you  know  wnai  oasmem  ne  a 
of  Enghind  about,  the  time  you  teak  bis 
•— Iknowi 
Ispd  upon. 


he  went  oat  of  Eng* 


■  pIncoP 
orEnr- 


Did  beat  any  time  tell  yoa  he  wm  lo  get 
away  to  hide  himeelf  firom  coming  hither  P— 
No,  I  heard  not  one  word  from  him  at  the  tiaso 
of  hie  parting. 

What  reaaon  had  yoo  to  my  upon  the  first 
sight  of  Hosier,  that  he  wm  ungrateful  for 
coming  hither  P — ^I  ahooU  'think  myadf  an* 
gnlef ul  to  eat  a  gentleman's  bread  aeven  yenn^ 
and  do  him  all  the  apite  and  malice  I  ooiiU. 

Repeat  them  words?— I  shouM  thmk  myself 
vecy  ongraleftil  to  praseenle ;  if  I  ahoald  do 
any  harm  to  a  master  that  I  bad  aervod  m 
many  yean,  I  ahoidd  thmk  ngrmlf  vary  im* 
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gnUeTuli'let  Urn  tlunk  •f  UMulf  wktt  he 
pleases. 

He  added  some  ether  worde.— For  any  thing 
I  know,  it  is  apite  and  malice. 

Where  did  you  life  when  jroa  foUewed  the 
dttcheoi's  ooach?— At  Mr.  Gennaiiie's. 

This  man  is  a  witneBByaadaeia  Hosier;  let 
htm  explain  himself  what  he  means,  and  ir  here- 
in there  is  any  difference  between  him  and  Ho- 
sier, for  both  are  witnesses?— I  say,  I  shoold 
think  mysdf  rery  nngrateful,  if  I  woidd  do  any 
harm  to  a  man  wboae  bread  I  did  eat  so  hmgi 
and  had  sot  so  mocii  money  onder  him. 

What  barm  does  Hosier  do,  hcinff  a  witness 
against  the  diiehess  of  Norfolk  r  What  harm  is 
that  to  sir  John  Germaine? — 1  do  not  know. 

Do  ye  reckon  it  ungrateful  to  speak  the  troth 
to  the  pr^udice  of  a  master? — ^No,  I  wonkl 
not  sneak  an  ontroth  for  all  the  masters  in  the 
world. 

Where  is  there  any  fiiult  more  in  Hoaier 
than  in  yon  ?— I  know  not. 

Whether  did  Elianor  Vancsa  live  with  sir 
John  Germaine  when  yon  lived  there  ? — I  know 
not  who  ahe  is. 

This  woman  Jhat  was  here  as  a  witness  ?-« 
Yes,  she  Jived  there. 

What  time  went  she  away  from  sir  John 
Germaine*s  service.^ — I  know  not,  I  cannot 
tell,  indeed. 

(Signed)       Woxiam  Batlv. 

March  5.  . 
CooDsel  and  witness  being  called  in  for  the 
duchess  of  Norfolk  (and  the  Duke's  counsel  be- 
ing present)  the  examination  of  the  witnesses, 
taken  yesterday  in  short- hand  and  transcribed, 
were  read  to  diem,  and  snboeribed,  vis. 

Tbomas  Hawxswobtb  sworn,  deposed  as 
foltoweth : 

Q.  Do  yon  know  Elianor  Vaness?  And  did 
yeo  live  in  the  duchess  of  Norfolk's  fomily  ?— 
A.  1  came  to  lire  with  the  duchesa  about  Oc- 
tober, I69I9  and  left  her  in  September,  aboot 
two  yean  withb  two  months:  £lianor  Vaness 
lived  there  when  I  lived  there,  and  waa  cook- 
maid. 

When  did  she  leave  the  duchess's  service!^ 
About  the  beginning  of  Janoary,  or  the  latter 
«nd  of  December,  1691. 

On  what  occasion  went  shenway  ?— She  was 
toined  away,  to  the  best  of  my  remembrance, 
for  keeping  company  with  Dutchmen. 

Whmer  used  she  any  other  olBce  bat  in  the 
kitchen?  or  had  she  acoees  to  the  duchess's 
chamber  ?-^Never;  she  was  not  allowed  to 
come  any  higher  than  the  first  floor:  ahe  used, 
to  dein  that  room  next  the  atreet,  one  pair  of 
atairanext  the  door,  and  the  back  pariour  even 
with  that,  but  was  not  sufeed  to  comeinto  the 
duchess's  chamber. 

Who  waited  upon  the  duchess  in  her  cham- 
ber ?•— Francea  Kiiiffht;  she  was  constantly  in 
the  dncheas's  chamber,  and  used  to  warm  her 
hcd. 

Yea  say  that  VaMM  wai  iBoited  to  warn 


no  higrher  than  the  fiiat  floor  I  e^plaia  thatf^-u 
The  kitchen  ia-  under-ground  badcwaid;  that 
room  Vaaea*  cleaned  was  even  with  the  street, 
a  ground-room ;  the  laundry^maid  deanedlhe 
next  uair  of  stairs. 

What  was  the  humdiy-naid'a  name  ?--8a- 
san;  she  is  dead. 

Do  you  know  how  long  ?«— No,  * 

Did  you  ever  see  Vaness  in  the  docheos's' 
chamb^?— ^Never  in  my  life;  1  never  heanl 
ahe  waa  allowed  tecome  there. 

How  kmg  is  it  since  you  lived  with  tfan 
duchem?— About  six  or  seven  yeara,  or  very 
near  it. 

Do  yon  remember  the  bill  that  was  brought 
into  pariiimcnt  against  the  duchess^  while  yen 
livedthere?— I  cameto  the  dnohess the  Oo- 
lober  before  that  bill  was  brought  in. 

Was  Vaneaa  turned  away  before  that  ?— She 
was  gone  a  month  or  thereabouta  bctors  that. 

Do  ye  lemember  the  month  ?->T6  the  beat 
of  mv  remembrance,  it  was  about  the  latter 
end  of  December,  or  t  be  beginning  of  January. 

Was  there  any  stir  aboot  the  Dutch  foo^ 
soldiera  haunting  Vaness?— I  never  saw  Any, 
but  have  heard  the  servants  say  thev  did. 

Can  you  say  what  time  it  was?  Whether 
before  or  after  the  bill?— Before  I  beard  any 
thing  of  the  bill  she  was  gone. 

Cnm'tsamincd, 

Where  do  you  live  now  ? — ^With  air  Thomaa 
Barnaniiston. 

What  atation  were  you  in  when  yon  lived 
with  the  duchesa? — ^A  footman. 

Do  you  know  Hosier  then  ? — ^No. 

Where  did  the  dachess  live,  when  you  came 
first  to  her? — ^Upon  the  row  between  tlioHorM- 
fornr  and  Mill-bank. 

How  long  did  you  live  th^?— A  fortnight 
or  thereabouts ;  not  much  more. 

Do  you  know  where  she  lived  bofore  ?— Not 

Do  you  know  sir  John  Gkrmaine  ?  and,  on  the 
oath  you  have  taken,  did  he  ever  come  to  the 
duchess's  house  while  you  lived  with  her  ?— I 
never  saw  him  in  the  liouse ;  1  never  saw  any 
unhandsome  thing  by  the  duchesa  all  the  time 
I  lived  with  her. 

Did  Tou  never  aee  air  John  Geimaine  with 
her  ?— -No,  never ;  and  I  had  the  privilege  of 
the  first  floor  and  the  aeeond  floor,  and  helped 
torubtberoomsy  andaometimas  I  rubbed  the 


'^\ 


you  the  privikge  of  going  up  stairs  in 
the  ftiorning  ? — No,  it  waa  one  Peacock  that 
rubbed  the  room  abore  stairs. 

Diu  you  know  Vaneas  ?  Was  she  servant  la 
the  duchesa  when  you  lived  there  ?*-Yea,  ahe 


Can  you  be  poaitire  aa  to  the  time  of  her 
going  awa^f  ?— As  near  aa  I  can  tell,  it  was  in 


the  beginning  of  January,  1692.  I  came  in 
the  October  before,  and  ahe  wept  away  the 
January  following. 

Were  you  by,  when  she  waa  disdiaiged  ?*- 
No. 

Who  paid  her  her  wages  ?«*I  cannot  tdl. 
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DUyw  MfttneVoMi  fattt 

Bid  yott  attead  t  the  dwchwi*!  ghMabtr  !■ 
the aonAm f-'Nm  witM<ly ;  watookit  by 

tiinis* 

Did  yM  Btfrer  attaodl  falMrelMadNr  wtien 
th0  WW  a-bed  ?— No. 

Who  wtt  ilof  her  woowa  tfMft  oMeoded  in 
hardimiiberf— SoHn— -»FrMU»i  Kolfbty 
•od  fiuMB  BuringtOD. 

Wboodid  you  floeSonui  BorrlaglM  iMt  f-— 
About  flte  yean  ago. 

Did  the  eooalaolly  aUand  hi  Ibo  dachow^i 
cbambarf-  She  and  Mra.  ISjijgfat  earned  eeaii 
eoBtlaotlir  to  warm  the  bed. 

Bow  old  was  yon  wbea  yon  Hved  wkh  the 
iQeheii?*-Aboat  eighteen  yean  old. 

How  old  aro  yon  now  P— I  think  aboot  97. 

Tbomas  UAWKswoam. 

Joim  PfiACOCK  Bworoy  depoeeth  as  IbDowelh : 

Q.  Did  yon  Kre  with  the  doehoH  of  Nor- 
lUk  in  1691 P— il.  It  is  six  yeafa  oiooe  I  left 
iief'aerTice,  last  Janaary  or  thereabouts ;  I  Kt- 
ed  two  years  and  a  half  with  her,  or  there- 
abouts; I  came  m  August,  and  staid  till  Jann- 
ary  two  yeaia  Mowing,  or  thereabouts. 

Did  yon  live  with  the  dnchess,  when  the 


in  parii 
andafti 


Did  you  know  Vanem  f^^l  knew  one  whose 
jMino  was  ealled  Lena. 

What  was  her  busfaieBS  f — ^Below  stairs  in 
the  kitchen ;  I  never  saw  her  in  any  other 
room,  but  the  outer  room  next  to  the  street,  and 
f  was  there,  all  the  while  she  was  there,  and 
URer  ane  was  gone. 

Did  you  ever  see  her  in  the  dudies^s  hed- 
dM^nberP— No;  thewoik  die  was  employed 
about  was  dir^  vrork  ;  I  never  saw  her  deas, 
hut  nasty,  and  eonld  not  eat  ttievKtualaef  her 
uresBing. 

Was  yon  fliere  before  TaaessP — Yes,  I  was 
in  the  housesome  tiqie  before  her  grace caaM 
over,  lo  help  the  upholder^  and  to  oatry  look- 
fBg-jriasses  and  stands. 

yhen  did  she  come  over?— 49ho  came  to 
MiR-banlr,  but  I  know  mt  when  she  came 
wver :  BIy  lady  Fetubwongfa  ordered  ne  to  do 
whatldfd. 

vv  as  yon  as^wt  theie  to  the  duchess  bcrore 
ahe  cameover  f— I  never  saw  my  lady  ^oeheas 
iMrare  she  came  there,  except  some  years  be* 
vire  at  Drayton,  when  he  fived  wMi  her. 

Who  htre^  youf— I  came  (here  by  the  My 
l*eteriboruugh%  /irder,  end  had  my  victuals  at 
TBy  f  ord  Teteniofongfi  s* 

who  hired  you  P— I  was  not  hired  at  aN. 

How  long  did  yon  live  at  MiH-tei&P— I 
lived  about  two  years  and«  quarter,  or  aono- 
'what  more. 

What-was  your nroper  husinea^,  w%en  you 
lived  with  the  duchesa  ?--When  the  dudbess 
"Went  abroad,  I  ireut  with  dhe  coadi;  and 
^bm  she  suq^  or  dmed  «l  home,  I  laidHw 

ilhj 


^iM$^ Norfolk   [lan 

DM  jau  •sat  wan  ibava  stafaaP^Yaa,  I 
have  watted  above  stairs. 

Wl|a  wailsd  upau  the  ( 
her  P—Ffaacea  bight. 


Upon  your  aath,  did  yan'evcreaa  tfaia  wMBan^ 
Hdeiia,  g<a  krta  the  duahesb%  bed-ahanshar  P 

I  nevur  anaasaw  her  thesa  all  the  time  I 
slaidthsas;  . I  rubbed  the  bed-chamber  with  a 
Isng  mbbing«br«sh  ;   1  never  saw  har  thrvr. 


itsraashaanuia 
P-~Ysa;   ahe 


Do  you  know  at  what 
to  live  with  asy  lady 
aanM  while  I  was  there. 

Did  you  live  with  the  duahemhafoiu  aba 
cametolfillbaahP-.IIieedat  noother  place 
with  the  dncbsH,  but  at  Miibaah,  and  at 
Draytan. 

Da  you  know  how  Vanam  left  the  duabem'O 
service ;  and  why  P — Yes,  upon  compfauinia  ef 
diaarders,  and  her  lU  diaming  the  vfemak. 

What  disordersP-.Thers  were  bmu  aame  t# 
the  door  to  entire  for  bar,  Iwiaa,  or  nMso. 

Did  you  see  the  Maws  P^ Yes,  I  saw  ilia 
fellows ;  they  came  to  the  door  in  tlm  dusk  ef 
the  evening,  and  1  aeysinisd  the duohesa  with 
it,  and  told  her  grace,  I  did  not  think  it  aale 
for  her  heuas,  bacausa  1  had  tlie  ebarge  of 
silverepoQBs  and  fbiks. 

What  sort  of  men  were  they  P  Oneaftbom 
apnaarad  to  ba  a  fbot-ssMiar  iy  a  blue  coat. 

In  what  manner  was  she  put  away  or  Icfl 
the   house  P — Upon    these    complaints,    the 

__ess  said  she  would  tmu  her  away. 

Did  yen  hear  the  dueheas  say  ao  P— Yen. 

Wasthatbelbretholrialtttha Lords'  House, 
ar  afterP"— To  the  best  sf  my  rsmembiMne,  il 
was  befas  the  trial,  the  laHerend  of  Deocmher, 
or  the  beginning  of  January,  but  1  canoQl  be 
positive;  I  thuik  it  was  the  latter  end  of 
Decrmber.  • 

Did  she  ffo  away  baisfethe  tiisl,  ar  aolf — 
i  think,  bsiaro  the  trial,  but  1  am  aol  ante: 

of  theltial,! 


ef  that  f  ^  Yea,  I  am  aMw  of  it 


Yes,  at  the 

thercaak. 
Are  you 

itwasihe 
Do  you  know  Haiiseur  or  Nicola  P— -1 
You  lived  at MiM-baak two  yoaw ;   4oyo« 

know  no  ouehaMnP— I  neusrhaardlHsaM 

before;  1  bad  no  acquahrtaaea  with  hiaa, 

ever  saw  luai  about  house. 

CMn-£rasi»iKtf. 

Q.  WImnu  do  you  liaa 
Hunlingden;    I  bsaad  in  «  hause  tfa 

Mow  louff  have  yen  keen  out  ef 
Sver  dinee  1  -left  my  lady  dmdnas. 

nesr  da  you  Use  then  F— d  kaasd  iu  a 
C  Mlow  no  emfdoyuieut,  hut  4ioo  on  aigr 


Wear 


te  the  duehaas^s 


of  charity. 

When  came  you  ta  the  duelMars  aei 
iggflf— 4  asifud'ner  abauttsn  artmslse  y 
agoi  but  f  cannar 
itisaolongfanoa. 


f— I 


Mi  kb  iDmihmiifit  tL  Mwtet 


KrM  #ttb  ber  abont  MTa  yeifr  at  Draytim  id 
NoftliAttiptODiibire ;  I  w«tit  abioal  Nairettfeilels 
and  Maid  to  Lady-day  fMlbwmfir. 

How  long  was  tt  bdbre  yoa  came  to  ftft 
with  her  the  last  time?— ^-i  canDOttell. 

Yoo  my  you  came  to  live  with  ber  abont  two 
V^ri}  aatf  a'^arter ;  wbM  time  ^ai  thM^r- 
I  fMiiMI  tdt,  bat  thai  mhy  ht  ealnly  found  ;  I 
Uf  ed  #iih  ber  aboat  aix  years  ago,  or  tbm* 
abouts. 

How  \fh^  did  yoo  ieave  the  d^ditts,  itflet 
the  hearing  cafne  do  in  this  noble  bottsef  «*^1 
do  Dptliiiow ;  it  was  aboot  a  yearbbd  tbree 
^aartets,  or  two  yean,  I  cantoot  be  poealSYe-. 

Was  it  after  the  trial  began  P-^V^,  I  think 
the  trial  bejgan  in  Janitery,  and  it  Was  a  jreaf 
ftffeerhbe^on. 

GalMkit  you  be  poMtiie  what  time  ytittiaine 
to  live  with  the  duchen?— 1  -cattle  afbbut 
August  to  Mill -bank,  but  the  dddketo  wais  toot 
come  lb%n ;  but  the  Cfbtober  fbUotrftog  my  lady 
dnebess  came. 

Where  did  the  ducbesslhnetben  ?— I  do  not 
Itnow,  I  was  at  the  lady  PeterboroogbHi ;  I 
(lelped  ber  servants  to  catry  Ailigs,  abd  to  g«t 
things  ready. 

Did  yob  Know  where  fbedndiettolived  then  ? 
-—No ;  some  said  she  lived  In  Flaiklers,  othem 
in  Hfillaird,  and-some  in  France. 

Was  you  never  at.  Vauxball  while  the 
duchess  lived  ther^?-^I  was  never  th^re  While 
«ie  duchess  lived  thelie,  if  she  did  live  tfanet^. 

Was  you  tiever  there  where  she  did  five  ?— 
When  nobody  lived  there  I  have  seen  the  bottse 
where  ^e^  said  she  did  linie. 

Howhmgago  is  that  f^— I  know  not  how 
1  ongitgo,  rat  it  was  in  the  summer-time. 

How  caflfibe  yoo  to  take  notice  of  that 'house 
-rnnre  than  the  rest  of  the  houses  in  Vauxhall  ? 
Who  was  ft  told  yon  ttee  dncfaess  lived  there  ? 
—I  think  it  was  one  that  was      f 

Yoo  nid  the  duchess  went  sometimes  by 
water ;  did  yoo  goaloogwHh  her  tfttbat  tioie? 
— Y^  1  4^4  ^^^b  some  other  company. 

Was  yoo  ever  sent  to  the  house,  to  fetch 
goods  from  thenne  P — No. 

Who  went  with  you,  when  yea  Went  with 
the  duchess  there  ?— Oire  'Mrs.  Bouffler&,  arid 
two  or  three -other  fsdies. 

Do  you  know  sir  John  Germabie  ?— T  ne^er 
-saw  btm  but  in  his  coach,  as  lie  was  going 
along  the  street ;  I  never  saw  him  in  any  hoiise, 
or  any  cftber  place,  sitting  or  going,  but  in  bis 
coach. 

Was  y6u  nei^  at  his  hobse  ? — I  never  Was 
at  his  bouse,  nor  any  place  were  be  Hved. 

Yon  say  you  were  at  the  ducbeas'S  chamber 
to  mb  the  room  ?<— Yes,  1  was. 

Did  you  not  see  Vatiess  there  ?^No. 
,  Can  you  Udce  it  upon  your  oath  that  vou 
'ilevcr  'saw  her  there  r^—No,  I  never  saw  ber 
there ;  but  I  saw  ^usan  Barrington  fhtte. 

Wbatser^ce  did  Susan  Barrington  do'tliere  ? 
—She  helped  to  dress  and  undress  her  grace, 
and  to  mend  liofen,  as'I  thbk. 

When  saw  Von  ber  last  P — It  Was  abont  the 
•§tb,  l<kh,  Of  1  ith  of AttgtBit  hst,'at  the  Cteorge- 
ion  in  Huntingdoa.  ' 


A.  ]X  4YM. 


feo  yo«  IMW  witere  she  MwdUmi  f-49b« 
wtis  at  HttiillBgdoa  llienv  and  eame  with  Iba 
kdy  doeheis  to  lafcea  atage-iMaeh  for  London ; 
she  waa  aft  the  ^Qaorge-inn  4a  Hantingdea,  I 
tlMnk,  about  August  last. 

Vou  ssy  you  lived  at  the  duchess's  bouse 
nk  ilill-haoic,  liefbre  «bli  dvMbeto  came  Ibitber : 
did  Valiess  eame  With  ber,  or  was  obe  hired 
after  ?— 1  think  she  came  with  the  •dadbMi.    - 

I)o  TOO  know  wbeaee  the  dnohess  eame^ 
wbenswe  oameiberef— -As  1  have  beard,  abe 
came  from  VauzbaU :  when  my  hidy  dticbeia 
Wctit  tbitbcf  by  water  the  sotaimer  af&r,  I  waa 
told,  that  toy  lady  lived  at  iaoh  a  hOMa  in 
Vaushall. 

Did  not  you  kniw  t^iA  my  brtly  dtNJbess 
K^ed  atVaB«-b8nr-«l  never  hticw  my  lady 
daobess  till  she  lived  at  MMJbaak.  • 

What  aeoottnt  had  von  tit  4he  dacAieia*s 
boQse  where  she  was  tben?-*-Peop!e  said  Ae 
was  in  Plandets. 

IM  you  know  when  l^nessaaSM^  KvewiA 
^e  dnohess  P— <I  believe  aho'tama  la  live  with 
the  duchen  at  Mill- bank. 

Da  yeuknow  w^ieo  rfie  was  disVlmi^ged  of|t 
oTber  serriee  N--I  tbmk  it  waa  Ibe  latte^aad  ^ 
December,  or  the  beginafng  of  Janaary  ;  t 
Ibink  so,  hot  I  doii*t  fpeak  pasitiiraly . 

Was  yon  by  when  her  wages  were  paid  f^ 
No. 

Haveyou  ever  seen  her  smoe  ?^-No^  I  neter 
saw  her  from  that  hour  totMs^ 

Where  have  yaa  Hwd  since  yan  left  the 
lady  dnohess't  seiric^,  stHl  hawP  fawre yott 
tay  estate  ?— I  hAve  a  smrfl  matter  to  five  on  ) 
I  hve  nearfluBtmgdon,  1  wisbom  near  there'; 
ft  is  my  native  place ;  I  have  lfv«d*l)ietoe  tknfk 
four  or  five  years, H>r  within  sevan  miles  of  (bit 
place,  ortbMalxNits. 

Did  Vaaess  dress  the  doebesa'aifiaiiar,  wlM 
ahe  Bted  there ;  foic  it  seems  the  waa  net  good 
enough  to  serve  yon  P — Yes,  she  did  dress  'th% 
duefaesB^s  dinner,  but  I  did  not  care  to  eat  • 
victuals  of  ber  dresiiog. 

When  did  {yon  frst  comnlam  to  the  doohesat 
that  men  fblhiwed  Vaness  r  or  diat  yon -appre- 
hended danger  by  her  being  there  ?-^I«atfnot 
tell. 

Was  she  discharge  imiiiediaa^  after  tbal^ 
-4  think  ibe  wasdisMMdged  immediritdy  after 
that. 

You  say  there  were  aorae  dtbertaiids  ibat 
went  with  the  dnebess  to  Vauxhall ;  ean  you 
nenae  tbem  ?-^Mrs.  Maiahal,  and  samewbefs'; 
but  I  cannot  be  positive. 

Did  yon  know  VIrs.  BriAne?<^^o,  I  <iMver 
beard  -her  name  before. 

Did  the  duchess  eat  always  at  PetnlMroiigfh 
house,  or  MilK bank- house,  as  you  call  itr-;^ 
Sometimes  she  eat  abroad,  and  sometimes  at 
home. 

Who  dreswd  ber  Ywtoahwbeii'dba  eat  "at 
hoipe  P — ^Lena. 

What  do  YOU  meui  by  'IIQ14Nmk^bonie?-r 
'Peterborough^  himse. 

Who  did  ymi  hearsay  Aiedocfaess'1if«ddft 
that  house  at  Vauxhall  P-^^Vbe  ^diNdi«Bs.<w«k 


ISII]         li  WILUAM  IIL      ProeciA^  htkoeen  Og  Diife ^Norfolk  .  [I3I2 


going  bjwMriMrf  tol4llMldy«  tlifD»  UmI 
that  WM  Um  boQM  thm  bad  lited  at,  at  Vaox* 
hall;  and  walkiag  m  tka  gardeo  of  iba  aaid 
tMOMy  told  then  Mh  Joiua  Pkacock. 

PsANCEa  Kmiobt  fwom,  depoictt  a^  Moireth : 

ft  Hoir  long  have  yon  lived  in  the  doahcM 
•fNorfolk'alafliily?— J.  Twenty  ievcDjean» 


/ith  whom  did  yoo  live  all  that  tiraef — 
With  the  lady  ddcbeia'a  father,  the  lady  Pa- 
tevherangh,  and  the  dachew. 

DmI  you  live  wilh  the  ducheaa  when  ahe 
lived  at  Biai-bank  ?— Yea,  I  Uved  with  her  at 
her  firat  eooiing  there. 

Have  yon  bMn  with  her  ever  ainoe? — Yea. 

Did  yon  knew  Vaneaa  in  the  diichcaa'«  family 
nt  Mill-bank,  and  wbat  employ  had  ahe  there  f 
—Yea,  I  know  her  very  well ;  ahe  waa  in  the 


yon  nee  to  be  in  the  dochem'a  bed* 
Camber,  and  aboot  her  peraon  f — Yea,  I  was 
the  lint  in  the  morning  there,  and  the  kit  at 
night,  constantly. 

Did  yen  know  Slianor  Vanem  there;  and 
did  she  nso  to  oomo  into  the  duchen's  oham* 
herf    8be  never  eame  there. 

Where  need  ahe  to  enudoy  heneU?— In  the 
kitohett. 

Was  she  well  enough  in  cloaths,  deanly 
fit  to  oome  into  the  duchcm^i 


^■|UWK|l,    ■■11 

ohaoEuber  ?— No,  ahe  was  not. 

What  time  went  she  away  ;  and  upon  what 
aooountf— My  lady  nut  her  away,  becauae 
ooldicra  came  and  asked  for  her,  and  aent  for  her 
to  ale-houaea  about  ten  o'clock  at  night.  I 
went  up  one  morning,  and  ooropUined  of  her  to 
my  My  dnchsm,  and  told  her  Ihat  the  soldiers 
haunted  her,  asked  lor  her,  and  cent  for  her  to 
nle^hoofcaatten  o'clock  at  night:  and  my  lady 
duchem  said,  she  wouM  not  Mep  n  servant  that 
koptill  boors. 

Was  this  beibra  the  trial?— Ym ;  my  lady 
pot  her  awav  upon  my  speaking  thik 

Do  you  know  why  she  was  put  away  ?— 
Ves,  for  having  soldiers  haunt  her  company. 

Consider  well  what  yon  say  ? — Yes,  iny 
lords ;  I  speak  what  my  conscience  tells  me: 
•Hen  I  am  belbre  the  Ms,  1  must  sneak  truth. 

How  hr  can  yoo  recollect  yourself,  if  it  was 
before  the  trial,  or  not,  that  she  was  put  away  f 
--It  was  belwetbo  trial. 

How  long? — I  cannot  remember;  I  thinkit 
waaabonta  quarter  of  a  year;  I  cannot tidl 
emctly,  but  it  was  near  upon. 

How  near  was  you  to  the  duchem?  What 
was  your  employment  ?->I  hdped  to  get  her  to 
bed,  as  her  cnamber-maid. 

Did  Eliaoor  Vanem  never  undrem  her? — 
No,  neirer  in  this  world. 

Did  YOU  never  know  lier  come  into  the 
docbem^s  chamber  ?— Ncvtf  ,  never.  Ob,  &e  I 
never  mdeed. 

Do  yon  know  Nksholas  Hosier?— I  don't 
know  him :  there  were  |n«Dy  Mked  for  Mr. 
&eemer;  but  I  did  not  know  them,  ibr  he  has 
"wyacqoaintaiice. 


Did  yoo  know  Thomas  Hawksworth,  vour 
lellow  aervant? — ^Yes,  be  oamo  when  my  lady 
came  to  Mill-bank;  Mr.  Ptecock  eame  before; 
they  were  both  servants  together. 

Ffwutt  Knighi  crom^examincd.- 

You  my  you  lived  twenty^seven  years  aad 
upwards  with  the  duchem  and  her  mother; 
do  you  live  with  the  ducfaem  still  ?— Yea. 

How  long  b  it  since  yon  livrd  with  her 
mother  ? — Sher  th^  duchem  was  married,  I 
came  to  live  with  her  and  my  kmi  duke. 

Hare  tou  been  in  her  service  ainoe  P — ^Yet. 

After  the  duke  parted  with  my  lady  dncfacsf, 
where  did'she  go  to  Kve  ? — She  lived  at  Mtlt- 
bank,  and  no  wMre  else  that  I  know  of. 

Ctune  you*  to  live  with  her  soon  after  ber 
marriage  r  and  bare  you  lived  with  her  ever 
ainoe?  and  did  she  ever  live  at  Vanxhnll ?-«l 
never  lived  with  ber  at  Vanxhall. 

Then  yon  have  not  lived  with  her  ever  since? 
—I  have  lived  with  ber  ever  since ;  I  have 
taken  my  oath,  and  aa  near  as  I  can  tell  yoo. 

Where  did  the  duchem  live  before  she  came 
to  Mill  bank  ?-4Sbe  jived  at  VauxhalL 

Did  not  yon  live  with  her  there  ?^-No,  I 

broke  my  leg,  and  was  brought  to  htsr  mother*!, 

and  staid  thm  a  twelvemonth;  Mr.  Voters  was 

my  suiveoo,  he  can  tell  it.     1  came  heie  is 

,apeak  the  truth. 

Do  not  be  angary  .—No. 

Did  you  continue  with  the  dnchese  till  yoa 
broke  your  leg? — Yes,  and  when  I  broke  my 
leg,  1  went  home  to  her  mother's. 

nhen  left  you  the  duchem  after  ahe  parted 
with  my  lord  duke  ?— 1  left  her  at  Mill-bank. 

Do  you  know  the  question  that  b  asked  ? 
When  did  you  leave  the  duchem  after  sbe 
parted  with  the  duke? — I  know  no  such  qoes« 
tion  as  yoo  ask.  I  speak  the  troth,  aa  well  m 
I  can. 

Where  diif  my  lady  duchem  go,  when  yoo 
left  her  ? — I  went  away  lame,  and  coold  do  her 
no  service. 

Where  did  you  come  to  my  lady-  duchess 
again,  when  you  were  well  ?— At  Mill-bank. 

Was  you  ever  with  her  at  Vanxhall  ? — 1  was 
not  there,'  because  I  was  lame. 

Was  you  ever  at  Vauzhall?— I  told  you  I 
broke  my  leg. 

Was  you  ever  at  VacahaS,  oi;  not  ?— I  tell 
you  I  was  lame. 

Was  you  ever  at  Vanxhall  at  any  time  ?— I 
tell  you  I  was  bme ;  I  give  you  answer  to 
your  question.  I  tdl  theae  noble  lords,  that 
every  word  I  speak  is  truth. 

Bot  yon  are  swore  to  speak  the  whole  truth. 
—I  speak  the  truth.    Why  should  you  doso  ? 

Was  yon  ever  with  the  duchem  at  Vaoxball  * 
— I  was  not  able  to  be  there  widi  her. 

Was  you  there  with  her,  or  not  ? — I  wns  not 
able  to  go  thither. 

Was  you  never  there?^I  was  not  able  to  go 
thither. 

Was  you  never  there,  or  not,  with  the  du- 
chem ?— No,  I  never  waa  at  Vanxhall  in  my 
Ufe»  hot  at  MiU-bank  uA  Whitohall  1  hove. 
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EMbmonmlinii  ill  thisinttriiiiMtioA  wito  aH0if«d, 
iipM  readioff  mrer  tier  enmimfioB, Y«b,  I  ha? « 
been  there,  bat  I  dkl  not  stay  there.} 

Was  yon«far  therewith  the  (toobess,  or  tiot  ? 
«— 1  was  not.  there :  I  tell  you  1  was  not  there^ 
I  was  lam^. 

Was  yon  nerer  there  with  the  duchess  at  any 
time  ?-^No,  1  leli  yod  I  was  lane :  I  was  nerer 
there  with  the  dnefaess. 

Where  was  the  duqbess  befoi«  she  cama  to 
MiH-banlL  ?— That  I  cannot  tell. 

Wbete  was  she w4en yoo broke yodr  leg? 
-4>I  left  her  at  MiU^banfc  with  her  moUier. 

Where  did  yon  find  her,  when  -yon  eaaae 
again  P — I  fbnnd  her  at  her  uother*s: 

Cabnot  yoo  tell  where  she  was  in  the  mean 
«&me?^No. 

Wat  yon  nerer  told  by  any  of  tba  fbmily 
where  she  was  at  that  time? — ^No. 

l!nd  Vaness  come  to  the  dnchess  when  she 
fified  at  Mlll-baok  ?— Yes. 

Hdw  long  did  sbelire  with  her  after?— I 
cannot  tell;  bat  a  short  time.     ^  > 

Tfb  yott  know  Susannah  Barrtngfon  ?^Yes. 

When  did. you  see  her  last?»^Aboat  three 
iree|ts  ago. 

Vni6%  not  in  the  duchess's  sinribe  still  ? — 1 
wiH  tell  yoo  the  truth :  she  receired  a  letter 
from  Flanders,  acquainting  her  that  her  mother 
fras  d^ :.  she  was  very  ipuch  afiicted  with  it: 
and  when  the  duchess  came  in,  I  told  her  grace 
that  l^usan  had  received  a  letter  that  her  mother 
was  dead,  and  1  did  desire  my  lady  to  give  her 
leave  to  go  to  Holland ;  and  she  bb  there. 

.  Did  yoo  see  the  letter  ? — 1  saw  it. 

Was  it  from  her  mother,  or  from  her  sister  ? 
—Yes,  it  wss  from  her  sister,  that  her  mother 
was  dead. 

'  Was  Susatana  Barriiq^n  in  the  duchess's 
service  when  this  bill  was  depending?— No. 

Hoif  Ipng  is  it  since  yon  received  that  letter  ? 
— It  is  about  three  weeks  ago. 

How  long  is  it  since  you  went?-'*A  fortnight 
tQ-.day. 

Bid  you  see  her  any  time  these  three  weeks  ? 
— ^No,  no. 

Did  you  live  with  her  in  the  bouse,  and  did 
yon  not  see  her?— She  has  been  gone  about  a 

Do  ybn'know  IKEqi.  Judith  ?— No. 

bo  yon  know  Mrs.  BrianeP— I  have  heard 
Ksrname,  but  am  not  acquainted  with  her. 

Had  yott  any  discourse  with  Taness,  when 
she  came  to  Mill-bank  to  Kve  with  the  duchesr? 
— ^No,  I  never  liked  her  discourse. 

Dio  yon  ever  hear  the  duchess  say  that  she 
lived  at  Vauzhall  ?— N6. 

Do  you  know  sir  John  Oermune? — I  know 

hinibTsightv  .    . 

Did  ytni  ever  see  him  at  tfa^  duchess's? — ^No. 

Did  you  never  see  him  at  Mill' bank,  or  at 
)ier  house  here  ?— No,  my  lords,  never. 
'  Did  Taiiess  come  fdoog  vHAh  the  duchess 
whenisbe  came  to  Mrlt-bank  ?  orwas  she  hired 
afWr  her  return  ?-^8he.^came  after  her  r^m 
fb  JMHIl-bajDk.  -  " 

What  time  went  shft-  aviray  ?-«l  camiot  tdl 
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Ato  day;  thaft  is  a  ImiI  mtaatisn.  She  wsent 
away,  on  my  apeakiag  to  Mw  dobhasa,  that  aha 
was  haunted  with  bad  4XNDpaiiy. 

Did  not  aba  dress  the  dmiiev  when  tha 
daohen  dined  at  home  ? — ^Yaa ;  but  she  nevat 
dined  at  home  but  very  seMom. 

Cannot  you  t^  vnien  Vanasa  went  away  7 
— *Np. 

Did  you  know  Nicholas  Hosier?— -No  | 
I*  know  no  such  man.  There  were  many 
people  came  to  Keemer,  lord's  sairanla  and 
others;  I  do  not  know  sutdi  people. 

You  bave  beard  that  the  daobess  lived  al 
Vanxhall?— Yes. 

At  wbst  time  did  she  lira  there  ?«**!  caniot 
tell  you ;  I  was  sick'  in  bed. 

You  may  meollaei  about  what 'lime  waa  in 
^-I  was  lame  in  March,  tbis  month:  I  cannot 
tell  what  yean 

Do  yon  know  what  bouse  she  lived  in  ?-^ 
Yes ;  It  waa  one  sir  Thomaa  Ckoatenor'a:  at 
Mill-bank.  '• 

I  ask  you  what  lioosa  she  lived  ai  at  Vabx- 
hall  ? — I  know  not. 

How  came  you  to  know  the  ducbeas  lived 
at  VauxhatI  ?— You  ask  what  I  eannottell  jfou. 

You  dare  not  tell.— Yes,  I  will  tdl  the  Srntk 
before  all  the  Honse  of  Lords. 

You  said  she  fired  at  Vauxhall?— No;  I 
never  said  it. 

Whence  came  the  duchess,  when  she  came 
to  Mill-bank?— She  came  from  tha  place  she 
did ;  I  did  not  ask  her  the  qiieation  ;  I  dotbt 
not  be  so  bold. 

Cannot  you  tell  when  abe  eaaae  to  Blill- 
bank?  nor  from  what  place  dhe  came f— I 
cannot  tell  the  day  when  She  came.  I  do  not 
ask  from  what  place  people  come. 

When  did  you  know  sir  John  Germaine 
first  ?— I  saw  him  first  with  my  loid  doka 
there,  at  his  house  in  the  stjuare. 

Did  you  never  know  bim  keep  oompanj 
with  the  duchess? — ^No,  but  only  with  the 
duke  of  Norfblk  there ;  I  speak  in  the  presenoa 
of  God.  (iSgded)    Francis  Kmiobt. 

WiLUAM  WHm  sworn,  deposetb  as  foUoweth : 

,  Q.  Did  you  live  with  the  duchess  of  Norfolk 
for  some  Tears  past? — A,  I  lived  with  ber 
smce  the  first  week  of  the  first  trial,  about  six, 
or  seven,  or  eight  years  ago. 

What  care  was  there  takan  sboot  the 
duchess's  door  in  the  park  ? — I  generally  weift 
out  the  first  in  the  morning ;  t^  door  ttad  two 
bolts,  a  craas-bar,  and  an  iron  chalA  besides, 
these  I  unbolted  every  moraing,  and  imbarre#» 
when  I  went  out  early. 

Did  you  ever  hear  or  understand  that  Hasldr 
bad  a  Key  to  that  door?— I  never  knew  any/ 
thin^  of  it,  nor  koow  not  of  vrbal  use  it  cbuM 
have  been ;  for  he  could  not  oame  in  till  tha 
door  was  unbolted. 

Say  positively,  whether  e¥ar  yon  bare 
heard,  that  tbis  man  had  a  key  to  that  door  ?-^ 
I  never  beard  of  it* 

iMd  you  nerer  aee  bim  eome  in  at  Uial*dlK>r  ? 
—Yes. 

4P 
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h9  gviHT  Ml  M  vmH;  aM  to  OM  the  4oar 


dtf  1Mb  ^VoffA     [1S10 


torn  Ma  ia  Bolkuid,  m4  abe  tmte  a  tettar  i» 
be  carriad  bj  tiiia  OMB^  Imt  aiaiar,  to  srt  Ifaia 

Bdl,  to  carry  to  HoOand,  to  gal  the  flMoey,  at 


Did  TOD  lei  hoD  iaP^I  uMtMl  tba  dear, 
lalliimia. 


Did  yoa  ftid  thil  tb»  MB  iMd  to 
ftedy  to  tko  honae,  at  thai  doar,  byaay  k^f 
-—No,  I  aevcr  kae»  k. 

PTho  did  baoana  tof-^-To  8MBa  Barriof . 

tao. 

Did  yw  cvar  aaa  biB  abate  alMia  with  bar  ? 
— No ;  .be  aa«bl  eaaae  ia,  aad  I  aal  aaa  il< 

Did  tbe  doebevar  aarraata  aay  aay 
Ibat  be  bad  leave  aa 


?-/ 


witb  a 


bad  leave  to 

Did  tbcy  laH  yes  ia  tbe 
waa  al  liboty  to  ootae  iato  tbe 
hagr  r^No,  aevcr. 

Had  ye«  ever  aay  diaeawae  with  Baaier  P-- 
Iwaaoaaday  eoauBrfioaiCbaBfe,mDd  awl 
Kr.  L'Eatfaagn  aad^ia  HaaiernL*BafraMe 
toU  IM,  thaftbe iraa yi  of  tbe  gfip^  I  told 
bim«  that  tbe  beat  thiar  for  it  waa  burnt  daid; 
•aadbe*  aad  I,aad  Itaiar  weal  to  a  toven  io 
Bmithfleid;  aad  while  we  were  together,  H 

w  ^B^^^^^a^^^pea  ^BB^vp^B  ^aa^^p    aa^^a^^a^aaA    ^ww^^r  aaag^^ 

had  Bwd  him  ill,  tad  deeerved  to  be  ill 
Mr.  L'Eatraage  heard  thaaa  aad  aooM 
werdas  Mr.I/EstraagelaldiBe,  tbatheipofce 
to  thai  porpaaa,  he  waareaalvcd  tobe  rereaaed 
oThianHMtorr 

.  What  did  be  aay  of  bis  Baaatar  P-He  nid 
bia  marter  had  used  hiiD  very  ill ;  he  had 
BMay  thraataiag  worda  \  be  aaid  hia  maater 
was  aa  ill  aMa,  aad  deaemd  to  be  ill  uaed,  and 
the  tiBM  woold  eoBie  when  be  ahould  repeat  it 
Whea  did  be  aay  thcaa  wonlaN-lt  waa 
about  Bliebaeliuaa  two  yean  ago,  or  a  year 
«go,  I  caaaoi  tell  which. 

Crou-'Examinid. 

Q.  You  aay  you  lived  with  tbe  ducheaa  the 
firal  week  of  tbe  fifal  trial:  was  Vaoeas  there  at 
that  time  ? — A.  &3io  waa  gooe  before  I  came. 

How  hwg  P — I  caaaot  tell ;  I  aever  aaw  her 
tbaie,  to  the  beat  of  my  naaembraaoe,  but  have 
beard  there  was  soch  a  ooe  ia  tbe  fanuly . 

Did  you  know  Hoaierf — I  aee  him  oome  in 
attbeMcfc-door. 

Wboae  aervaat  was  be  thea  f — ^Tbe  fitat  time 
I  did  BOI know;  but  a  littieafter,  I  waa  told 
be  waa  air  John  Qermaiae's. 

What  occasion  had  he  to  come  to  the 
^ocheaa'f  boose  7— I  know  not,  bat  about  tbe 
boainma  of  the  letter. 

How  olWn  did  yoa  aee  him  thereP— Two  or 
^brae  timea,  or  move* 

With  whom  ^— With  Susan  Barnogtoo. 

What  waa  bia  busmam  with  hw?  About 
tbe  moneyt  u  she  tohl  me.    fle  went  akmg 


;  aba  aaiAalattor  by 
byoooM  other  Dulcbnaaa 
iato  HoUaad,  abaal  tbe  amacy. 

Did  be  aak  far  aay  other  a^nwit?'— Not  that 
Ikaawef. 

Did  yoa  see  him  above  ataim  witb  her? — ^1 
aever  saw  them  ia  aay  apartaeal  bol  tlmt 

tbe  Inadicr,  ii,  aear  Iha 


Do  yoa 


Do  yea  kaaw  whera  abe 
Iber  died  abool  tbe  lOtb  of 
laawberaUia  laaia;  aadshe 


Barriagton  f — I 

r^Herna- 
,  aad  then 
awayalber 


did  you  aaa  her  bsiP — ^I  have  sot 
her  thb  mKaigbt  or  moath,  that  I  kaaw 
of,  thai  I  caaU  diatimisb  bar  fiam  aaaHwr 
womaa,  esoaal  she  had  a  mask  on. 

How  loayaafcra  tbia  trial  aaw  yoa  hcrP— 
Abaol  a  fortnight:  abe  vave  aae  aa  armaant 
tballMr  mother  died  tbe  lOlh  of  Jaaaary  ia 
HoUaad. 

When  did  she  go  away  r^I  did  aol  take  ao* 
4ica  of  tbe  tinM  abe  weal  away . 

Did  you  know  Hosier  at  any  other  pkoe  bal 
al  tbe  lady  doehaaa'aP— Never,  boiaaibava 
aaaa  him  m  tbe  parkland  with  Mr.  L'Ealia^a. 

Waa  yon  never  with  him  al  sir  ioba  Oar* 
maine'ar — ^Neter. 

Doyouknowsir  John  Oerasaina?-- After  I 
had  lived  with  the  duchem  aome  time,  I  waa 
toUbyaaaaetn  tbe  atrael,  that  that  waa  bia 
ooech,  aad  bia  lively,  aad  that  he  waa  the  aaa 
that  there  waa  so  much  aoiae  about 

Did  you  never  aee  him  ia  the  dncliem'a 
houae  ? — ^I  never  «w  him  ia  no  part  of  my  kdy 
dacbesa'a  houae,  nor  in  no  apaitmenl ;  and  I 
am  the  only  man  tbalgoca  up  and  dowa  slaira. 

Did  you  aever  see  bim  in  the  duchem*s  oooi* 
-paay  at  aay  other  jilace? — ^No. 

Did  youGonstantly  lie  al  the  dochcm*a  houae? 
— When  the  duchess  was  last  al  Drayton,  I 
by  at  Richmood  two  or  three  ntghta. 

Did  yoa  lie  constantly  thm,  when  tfm  du- 
chess wss  there  P — I  waa  sick  near  a  moath, 
and  all  that  lime  1  lay  at  my  wife'a;  but  moal 
commonly  lay  at  the  ducliem's,  since  she  ia 
come  to  Duke-atreel  to  live. 

You  my,  you  need  to  epa^  tbe  door  in  tbe 
park  firatmamomiBg;  whaltimedidyottuaa 
to  open  it  at  ? — At  u,  aeven,  or  eight  o'clock 
in  a  morning;  there  waa  no  certain  hour ;  bul 
I  generally  opened  that  door. 

Did  you  ever  know  Haoseur  came  ia  al  any 
olbv  «Dor  bul  that?— -Yea;  one  wel  day  he 
came  in  al  the  atreel«docr,  before  the  porter 
aad  all  the  aervaata,  and  asked  for  the  aama 
woman. 

Did  he  never  aak  lor  any  other  body  ?— I 
never  heard  him  aak  for  any  but  Suaan  Bar- 
riutfton,  for  abe  waa  bia  oowitfy- woman. 

if  Nicfaoba  gal  m  al  the  park-door,  eaold 
not  he  gel  an  snuraP— If  ha  could  get  ia  al 
thai  door  ha  talka  ofy  be  eaold  aol  gel  mto  tba 
duchcm'a  apartment ;  Ibr  there  waa  a  room  be* 
iwiKl  that,  where  tbe  ptate  umI  jewels  Jaj»  Ibat 
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no  ksey  cooU  (ipM :  Att  if  he  oould  get  up  two 
pair  of  Bftairs,  he  ooold  notj^et  in  there. 

If  be  bad  a  key,  and  got  in  at  any  door,  contd 
notSosan  Barrington,  when  he  came  in,  with- 
out any  difficulty,  lead  him  round  the  bonse  f 
— 1  cannot  say  but  she  miffht ;  but  I  never  saw 
Mm,  but  -below  stairs  with  that  woman,  and 
then  he  went  awny  without  going  up  stairs. 

Did  you  nerer  see  him  briug  any  thing  to 
the  house?— -No. 

You  named  one  L'Estrange,  that  you  saw 
with  him  at  the  tarern,  what  is  he? — He  was 
niy  old  fellow-seirant  at  the  late  duke  of  Nor-* 
fohc's. 

What  discourse  had  yon  with  him  then  ?*— 
He  complained  to  me  of  his  being  in,  and  1 
gare  him  the  best  of  my  advice. 

What  thne  was  it  that  Nicholas  had  those 
threatening  words  against  his  master? — About 
ten,  deven,  or  twelve  o'clock  at  noon. 

How  long  ago  is  U  ? — I  cannot  tell  if  it  be  a 
year  or  two  years,  it  was  a  fittle  after  Michael- 
BMs ;  but  whether  it  be  one  year,  or  two  years, 
I  cannot  tell  ? 

Could  not  Mr.  L*Estrange  tell?— I  asked 
Mr.  L'Bstrange,  and  he  couM  not  tell. 

Whose  servant  was  Nicholas  then  ?— He  was 
AoMfy's  servant  then :  he  ruled  against  his 
toaster  at  that  time  for  turning  him  away. 

Did  you  not  know  who  was  his  master  a' 
year  or  two  ago? — He  told  me  he  was  out  of 
place. 

Did  you  not  know  him  to  be  nr  John  Ger- 
maine's  servant,  when  he  came  to  the  duchess's  ? 
— I  did  not  knpw  it  when  I  first  saw  him  and 
8nsao  tosether ;  bnt  some  time  before  he  went 
away,  1  heard  he  was  bit  servant. 

Bnt  you  say  you  did  not  know  rir  John  Ger- 
maine  about  two  years  ago  ? — I  did  not  know 
liim  so  as  to  speak  to  him. 

WuxiAM  Warn. 

Mattbew  Mac-Donnbll  sworn,  deposeth  as 

followeth : 

Q.  How  long  have  you  lived  with  the 
dotchess  of  Norfolk  ?—il.  Four  years  at  Lady- 
day  next. 

Jn  what  manner  was  the  door  going  out  to 

the  park  kept  ?  Had  any  body  a  key  to  it  tbat 

was  not  of  the  family?  Did  it  use  to  be  left 

open  ?— It  was  not  to  be  left  open ;  it  was  very 

'  unsafe  to  be  left  open ;  besides,  it  was  bolted 

and  locked. 

Was  there  particular  care  taken  of  that  door  ? 

—Yes ;   I  mysdf  bohed  it  very  often  at  night. 

Did  you  often  unbolt  it  in  a  morning  ? — ^Yes. 

Whether  or  not,  the  time  that  you  lived 
there,  did  you  know  any  body,  that  was  not  of 
the  family,  come  with  a  key  to  o|)en  that  door? 
—Never. 

Did  you  know  Hausenr,  or  Nicholas  ?  Had 
be  m  key  to  that  donr  ?— I  never  knew  it. 

Did  you  ever  see  him  come  in  at  that  door? 
«^l  opened  that  door  for  him  once  or  twice 
when  he  rnag. 

'When  wis  that? •^Tu uii «veu»g. 


What  dkl  he  come  about  ?— I  do  not  know  ; 
but  he  asked  for  Susan,  my  lady  duchess's 
servant. 

Did  you  evev  see  him  go  up  stairs? — I  never 
did  bear  he  went  up  in  my  life. 

When  he  asked  for  Susan,  did  he  go  up 
then  ? — No;  I  called  her  to  him,  and  1  never 
saw  him  go  up  stairs. 

Did  you  stay  with  him  all  the  while  Susan 
was  With  hin»?— No,  I  had  no  business;  1 
went  my  way. 

Was  Nicholas,  whe»  he  rung,  in  the  park> 
or  at  tlie  inner  door  ?— In  the  park. 

Crott  -  Examined, 

Did  you  know  whose  servant  Nicholas  was  i 
— I  did  not  know,  nor  I  asked  Boquestkins. 

How  often  have  you  seen  him  at  the 
duchess's  ?— Three  times. 

Did  he  always  ask  for  Susannah  B!arring« 
ton  ?— One  time  he  asked  for  Mr.  Keemer. 

Who  was  Mr.  Keemer?— He  was  the 
duchess's  servant 

Did  you  use  to  stay  widi  him?  or,  did  yoo 
leave  him  ?— No,  to  teU  you  the  plam  truth, 
I  thought  he  came  to  court  Susan,  and  dkl  not 
stay  With  him. 

fod  you  ever  see  him  up  stairs  in  Suaau^ 
room  ?— I  never  saw  him  there. 

What  employment  have  you  under  tli* 
duchess  ?— 1  am  her  footman. 

When  did  yon  seeSusai»laat  t— OBTuflsday 
ae'n*ni|[ht  in  the  momiui^ 

Notsmce? — ^No* 
*    Where  did  you  see  h»r  th«t?— At.  th» 
duchess's  house. 

What  became  of  her  after  that  ?-  She  saidi 
her  mother  died  latdy  in  Holland,  audshe  wae 
going  there. 

When  did  you  hear  her  say  so  ?-*-!  heard 
her  say  so  several  times  before  she  went  away  { 
a  month,  or  a  quiurter  of  a  year,  before  she 
talked  of  going  to  Holland. 

Upon  your  oath,  do  not  you  know  that  ahe 
is  at  the  duchess's?— I  know  not  of  her  beiqg 
there. 

Can  you  take  it  upon  yonr  oath  when  she 
was  first  wanting  ?— I  aaw  her  on  Tuesday 
se'n- night  last,  in  the  SBorning. 

Hpw  came  you  to  know  she  was  gone,  if  you 
do  not  know  the  time  whep  she  went  ? — ^I  did 
not  know  she  was  ^one,  till  1  went  home  fran 
the  house  here. 

Who  toM  you  she  was  gone?— The  ser- 
vants. 

She  was  there  when  you  came  hither  ?-#Oa 
Tuesday  morning  I  did  see  her. 

Has  the  duchess  another  in  her  siatioo?— - 
There  is  one  Mrs.  Cambell,  that  dcesfoa  my 
lady  ducheiB,  hut  slie  does  not  live  there. 

DM  she  use,  in  Susanna  time,  to  come  and 
drew  the  duchen?— Yes,  she  used  to  come 
sometimes. 

Has  the*  duchess  taken  any  body  tA  do  Su- 
san's work  ?— I  know  not  of  any. 

(Signed)       MATTHKw+MAc-Doiom. 
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»v  Mteifriw^TVtL'BaliiB^i  | 
her,  aa4  gavtf  fcg»«n  mceomm  ^ ' 
pntiraUn  brtveen  Wkne,  mmk  biis,  aad  > 
NirMa»;  ifctt  tanaif  tke  ^»>in^  »  the  g«te,  i 
tbey  wfM  taio a  uvrm t-^pnutr ;  tkai  be Wwi  t 
Wbrtr  AA^  Nm.Ijo«^  u!  .  tO}:t.<W  very  l«ii,  ' 
bmkeftDMiBcbekuMiiheeT'pca^aMl  eouU  not  \ 
m  vdi  Biiid  vbti  be  nid ;   bm  be  beard  bis  I 
ttie  hard  «MrUs  j^iicist  h^s  mftOer,  b«t  be  ewUd  j 
BOC  rraeotbrr  li^ai  be  k«Ml  be  vottU  be  v»-  > 
vcBfeU  Bpoti  b«  BuuftT  i  boc  be  wouU  rccni.  | 
krt  btnst.!.  maA^  iT  be  cvuU   leacuiba'.  be 
miiUa4.v  v^AibecDuU:    be  ttOd  »e,  be  bad 
brra  IB  tUe  Nort^iL  ^aaIj  . 
Did  rM  ask  Mr.  L*£s0u^  abaot  cb«  Mi- 
.'—Vet:    Mr.  L*£Mr«ce  uOm  Me,  beic- 
tbey  vcre  tofnbcr,  *.\A  b<Md  Ni- 
•fwab  verr  bard,  lU  «cr\i»  s^us^A  im  \ 
bitt  be  could  Boc  oe  pOMUrc  »ba  tbe^  ' 
bal  vbu  be  cpuM  r.  sueinbcr  be  «««ad 
Mak,  if  ibat  »«iqU  du  tbe  dncbcieaoy  service. 
Ha  ^enree  a*j  lad^  •'•cbcss  Mo«ild  (iie  bis 

He  wouid  apfcar. 
tb»/— li  «M  TtMaJay  or  W^- 
iji  IibiakiftvasWcdMidaj. 


acmvii 
MB,  and  be 
bnAhcrft.ibcj  Wtt^  oae 

Yihak  know  jo«  oftLb 
— Mvbori 

lai,  i'l  did  Ml  bMv  M  aiUr  nae  be  bad;) 
BTbaibMd  lold  M^ibji  be  faifd  a  4ca^  t» 
rmb  btf  ■mIb>»  aad  ibai  be  karw 
pid  aad  b«  jewafe  lay,  aad  bad 

bis  oMUrr  »aa  ai  fdaj.  er  eat  af  tovm  j 
left  tbe  ke^s  ai  ber  iKMoe. 

YoOT  boibMd  mU  T«a  ee  * ^Yc&.  ST 

butd  Ud  ate  Kiid  iar  cbis 
biB  la«  dTi^  vi»r4k 

Year  kiUad  bad  a  AM 
naa  ii  year  bntbind  toel  jao  aaf — ^H'bca  km 


Q.  IKd  ihelB^y  daebm  leO  yea 
L*EattaMnid?— J.  Yes;  tbet  rave 

afiL     ilewd.be 


How  km^  afa  »  tbatf— i 
ycaia  apo  ihi  carvDaaa*    i  vaaM  aai  aava 
year  kwddiipa  ibiok  my 
■as;   be  watfooiy 
tiv  cbaaging;  lea  pooadt  af 

Wbal  were  your  baibaMl  a  i 
•*Hc diarcd  aie  to  scad  lar  tbii  ■-■■-, 
ddivcr  tbaaetlui^abekftaiaybeuaa.  I 

;   he  caae,  aad  bad  eaaa  kera  ia  a 

toUaabeladleft 


laaktva  ar 


he  bcaH  his  SOT  be 


That  be 


if  be  bad  IM  ar  tbiae 


bid  9a^  let  bin 
Ike 


be  ooald  ay  ia  tha 


What  did  year  biaiaad  aiy  la  yaa?~a 
I  na  five  Nirbaht  the  keya^  aad  hid 


that?-.  A 


be  ready  to 
be  far 
Did  be  Iril  ^ea  be  WW 


at  aoy  ttaw,  if 


Did  vaa 

aiid  ^  biai  ?— Na.  aad 
;     I   only    toU    bis,    ay 
charfed  Mala  giW  bim  ibiiat  haja ; 
bartair  a  fwaal  may 


llaikcdaa  tether  witb 
Wbal  did  Nicb<»ias  say  ta  yaa?-~He 


Did 


tuae;    baS  be 
aa  that  I  dU  Bslaae  bia  Maia  lim  saw 
f— IthiakldU^batli  the  Meoe,  aad  thaa  be  idd  aa 
ve;  bat  belaak  aaaacioe  t»  I  caaae  t»  aaa  sh^  hot  ha 
he  voaU  Bst  he  thefVL 
Da  yaa  kaav  Mr.  La  Faaataaer^Yca.  I 

Isbeia 

Da  yao  kaavvbeiher  he  is  at  Draytaa  ?— I 

atDraTSBo. 
Did  ba  live  with  sir  Jobo 
»  '  'Ncvsi,  that  I 
yaa  Saaaa  Barriaftoa? — I 
;  batlthiak,Bsltbs 


MBl] 


andki$  JDuchesi^ffir  a  Dhorce, 


iuanoou 


lim 


M'DoBoel  nmy  be  enmined,  as  to  tbe  w^h- 
drawbg  witoeiBcs,  and  that  it  be  taken  in  writ- 
intf:    which  was  agreed  to,  and  he  examined. 

Tbte  the  duchess's  counsel  proceeded  to exa^ 
nuiie  other  witnesses,  and  their  e?idence  tak<»i , 
in  short- hand. 

HienS^n.  Pitts  beinff-caUedfor,  and  not 
appeari^if ,  WQliam  Go^rey  being  sworn,  said 
totUse&ct: 

I'  went  to  serve  Bfrs.  Pitts  on'  Friday  moro- 
ioff : '  when  I  oame  to  her  house  there  was 
ncwody.  A  woman  with  a  pitcher  of  water  went 
jilt :  i  asked-  her  for  Mrs.  Pitts ;  she  said,  she 
wim,  hot  At  home.  1  shewed  her  the  order,  and 
left  a  copy  6f  it  upon  the  table.  She  was  loth 
|o  receive  U ;  she  said,  the  lady  would  be  within 
quickly.  The  woman's  name  was  Olivet.  The 
last  ni^ht  I  went  again,  and  a  woman  came  out 
nnd.s^id,  Mrs.  Pitts  was  not  at  borne.  Thea 
•he  spake  in  French  to  me :  1  did  not  under- 
<tand  ftier.  1  left  a  note  for  her  to  attend  this 
day. 

Then  the  duchess's  counsel  prayed,  that 
flome  agreements  between  the  ai;^e  and 
duchess,  m.t694,  noay  be  r^  out  of  the  deeds 
Mecuted  fir  that  purpose  ^  which  was  agreed 
ito,  and  read  accordingly. 

March  5. 
Francis  Nbous  «wom,  deposeth  as  fbUowetb  t 

U.  I  desire  Mr.  Nevus  may  be  asked,  wbe« 
ihyt  the  ducb«M  of  Norfolk  did  not  send  some 
message  by  him  ?■  The  words  I  do  not  confine 
■him  to  ;  but  whether  the  message  sent  by  him 
to  mv  lord  duke  was  not  to  this  purpose ;  that 
notwithstanding  the  articles,  sue  desired  to 
know  from  bis  grace  in  what  manlier  she  shoi^d 
live ;  mud  that  she. would  be  governed  by  his 
directions? 

A*  I  think  it  was  much  about  the  time  of  the 

transaction  of  these  articles  the  duchess  sent  to 

me.  -  Mr*  Lougoeville  was  counsel  for  the 

duke,  and  sir  lliomas  PowyS"  for  the  ducbesi. 

,  Mr.  Longueville  took  what  car»  he  could ; 

and  when  they  came  to  talk  of  their  living 

separately,  I  tdok  it  only  to  be  au  apprehension 

9ud  fear  that  my  lord-  uuke  would  confine  the 

duchess  to  some  house.    My  lady  dnchess 

sent  for  me ;    I  waited  on  her,  and  she  ex- 

pccsKd  herself  very  sensibly  of  the  misfortunes 

•f  the  duke  and  herself,  that  such  differences 

.should  have  been  between  then ;  and  she  was 

desirous  to  let  my  lord  duke  know,  and  desired 

m€  that  I  would  let  my  lord  duke  know  it,  that 

.she  would  avoid  all  company  that  should  give 

him  any  offence,  and  that  she  would  not  so 

.  much  as  pay  a  visit,  but  where  he  liked.    I 

.aq[oainted  my  lord  duke  with  something  to  this 

purpose ;  for  she  often  said  to'  me,  more  than 

onoe  or  twiee,  that  if  she  happeaed  to  die 

before  my  lord  duke,  she  would  leave  him  her 

estate  i  ,and  I  know  I  have  said  so  to  my  hird 

duke. 

Whether,  from  that  time,  do  yon  know 
that  the  duke  sent  adV  message  of  complsiiat  to 
ibf^dpcbeK,  to  lh«  place  wim  sko  Um,  thut 


hewoiild  hafs  her  live  fai  any  other  way?— I 
knowDOtldiigoflhiitiiiailHr«   * 

Do  yon  know  wlielb^  my  Iwd  iaif[ib  ^er 
desired  hier  to  cooie  and  five  with  bunP«->l 
never  heard  of  any  sued  thing. 

Did  he  ever  send  to  her,  to  avoid  ainy  'oom«' 
pany  ? — ^I  never  heard  of  any  each  IbiQg. 

Whether  had  you  auv  directimis  to  atteoi 
the  dukie,  thai  he  would  give  way  in  a  con* 
troversy  ^Btween'tbe  duchess  and  a  noble  lord 
of  this  nouse,  whether  he  wouM  wave  his  pri- 
vilegef— I  have  ^reat  reason  to  desire  sir 
Thomas's  fovonr  m  this  matter;  I  know  not 
what  he  aims  et. .  1  was  called  ta  te  bv 
before,  to  speak  the  troth  as  to  the  natler  of 
the  privilege ;  Iknowjiotwhat  hemcaBsi^il. 

I  mesQ  it  onW  as  an  instance  of  a  dvil  osco- 
sage  between  tne  dnke  and  dnebces,  owning^ 
her  as  his  vriie,  and  that  this  was  n  mcsmffo 
that  bespoke  a  good  understanding  betweeb 
them  P— Will  jToy  h«Ve  me  to  give  an  anawer 
to  sir  Thomas,  my  brds  f  I  confess,  tbedkiim 
did  send  for  roe,  and  asked  me  how  the  settle* 
men!  -and  agreement  were  betwixt  the  dnke 
and  dneheas,  beoanse  of  this  matter  of  the 
privilege. 

I  did  not  mean  tbM ;  but  oolr  aa  a  lata  k* 
staace  ofthetluke's  owning  the  dacbess  se'farf 
-^When  the  duke  sent  for  me,  he  would  know, 
whether  by  the  agreement  he  was  obliged  ta 
let  her  have  the'  privilege  ?  I  said,  I  anderw 
stood  it  so ;  and  ttough.he  had  no  mind  to  do 
it,  but  as  be  had  waved  his  priritega,  in  the 
case  of  an  uncle,  he  would  do  itforkir. 

What  would  have  bet'o  the  conerqnsaaai  if 
the  duke  had  not  waved  hit  priitilOStP  Weald 
not  that  have  defended  her  from  a  suit?— Thai 
you  may  make  use  of  as  you  pleaae. 

Sir  Thomas  Fowy$.  1  would  ooly  make  this 
use  of  it,  ss  an  instance  of  kindness  between 
the  duke  and  duchess.  Faancis  Neoos. 

• 

After  the  examination  of  Francis  Negus,  ha 
being  before  sworn,  the  duchess's  counsel  de- 
clared  they  had  ^oished  their  evidence. 

Whereupon  the  duke's  counsel  desired  to 
call  a  witness  or  twOj^  support  Nicbuiss  Ban- 
seur's  reputation.  Then  William  Allen  was 
sworn  and  examined. 

WtLUAM  Allbn  sworn,  depoeeth  as  followetb: 

Q,  Do  you  know  Nicholas  Hansear.f*- 
A.  Yes. 

{low  long  have  you  known  him?— Three 
years. 

Did  you  not  know  him  before  thaltinif  ?-« 
I  knew  him  abbot  three  years  ago, 

Had  you  any  dealings  before  that  time  ?*— 
I  had  dealings  with  him  when  he  lived  with 
Mr.  Germaine. 

What  were  his  dealing  ?<— As  hon^  and 
fair  as  any  man  could  desire. 

What  office  bad  he  under  Mr.  Gsnaain*  f-r- 
Be  was  cook  to  Mr.  GermainO,  I  suppose* 

What !  was  ha  cook  to  him  ?— He  bought  io 
the  goods,  and  Jm  paid  naa  hooestiy  Ar  what 
heboaght   .       . 


Old  JM 


WiMie  M    y«a 
la 


r-la  8L 


wtav.    1  vked,  by  pactrt  bwil,  or  bow  ? 
nid,  by  feor-aei-    I  tbotisbk  abe  toU 


9mi  m I CMM  ■■■J. 

M  ATtBSW  ^- MaCOOBMEL. 


I  WW  fHBff  to  Mr.  Stnwfe's  h>«if,»d 

I MW  Mj  lord  Howard  of  Eocncfc  comb^  tbtt 

way,  aad  he  woal  to  the  door  oad  knocked.     I 

'   a|i  to  the  daor»  aad  a  girl  opeaed  the 

M T  lord  mtked  if  Mr.  Siriage  was 

aad fbe  aaownad,  jreo.    Tbea  I  went        a««c  t^ » ^   _-  __^^ _» >    ^r, 

tathedoor,  aad adud  if  Mr. Suaaca  »is  at       w^Z^^^l^JSZ^T 

■111  ■■■■■■■I    «*  k»  — --?„ _^        Was  tlMre  a  wvmam   caHM  vi 

•be  aaawcfcd,  aa,  ha  wast  away  oa  i  ^^^  ?— Yea. 

'  Did  they  eoBie  at  the  wae  tiaw  f — Tea. 

How  laag  «go?— A  fcilnight;  il  aajbe» 
■al  00  maeb. 

Hadthaythe  fibeity  af^  haaie,  talafca 
aoiiee  where  tfa^  were  f— They  had  Kbarty  t» 
fo  where  they  pkaoad. 

Did  they  go  abroad  aiaeo  they  eoM 
there?— IcaaaotieB;  aolloay kaawMga. 

Doyoa  know  whether  th^wcataat  of  the 
hooae  apoo  aay  occaaiea  f — Not  to  my  kaaw- 

Wbcre?lTo'iodgir'hfaD  la  laj  laid  dnke'a  *  ^mbo brooghl then  there?—!  doaot 
booae:  lamhiabovaehold-aleward;  heooB-l      Doyaakaow  whaaeethoy 
maadcd  aw  to  provide  lor  htn  ia  the  hoooe.      |     Did  yos  aDdorrtaad  where  thqr  Ms«i  ba- 

I  don't  dewre  yoo  ahonid  do  any  thiay  va*    lore  ?— Na»  I  aai  a  atiaami  to  thiB  bath  r  f 
to  BIT  Hvd  doke ;  bat  TOO  are  apon 


mylmdha 
(Signed) 

BiauaD  Mat  awam,  depooeth  m  feiiaareth; 

Q.  Do  yoa  know  Nkholaa  Hanaeer  ?— if .  1 
aercraaw  him  tOI  Soaday  Ibrtnight  laat 

Where  aaw  you  hioathen?— At  my  kMrd  doke 
afNorlblk'a.  1  bad  a  ooamuuid  fiiHO  my  kmt 
doke  to  take  bun  io  there. 


Qiagtoanr 

y oar  oath,  and  yaa 

viflfredyteUwhatl 


toR 


t  yoa  are  apoi 
&a  troth?-*] 


I 


UK] 


nnd  his  JhUktUffir  a  Dkaree, 


A.  D.  1700. 


'   l^DWAKD  Cotter  twoTDydeposeth  as  fM- 

loweth: 

Q,  Are  you  acnrant  to  the  dake  of  Norfolk  ? 
—A.  Yea. 

.  Do  Yoa  know  Nicholas  Hanseor  ? — I  did  not 
|(QOW  oim  bat  since  this  trial. 

How  lonff  ago  is  that  ?— Abont  a  fortnight' 

IX)  yoo  know  where  be  bad  been  before? — 
No ;  1  knew  nothing  of  him,  where  he  was, 
nor  vhat  he  was. 

Came  Helena  the  Dutchwoman  with  him  f 
-r-Yes,  the  woman  came  with  him  since  the 
trial ;  i  ne?er  saw  them  before. 

Did  yoo  neyer  know  them  go  out  of  dooii 
since  they  came,  but  to  this  hoose  ?•— Nerer, 
oo  where  else.  ' 

Who  brought  them  to  the  dnke's  ?— I  know 
not. 

Whence  came  they,  do  you  know  ?— I  can- 
not tell. 

Did  they  never  report  in  the  house,  whence 
they  came? — No,  1  never  heard  where  they 
tived,  nor  how  they  behared  themselves. 

Do  yoo  know  wnether  ever  any  reward  was 
given  them  ? — ^No. 

I  desire  he  may  be  asked,  whether  he  has 
tkpi  known  before,  for  some  time  past,  within 
t^  fortnip^ht  or  three  weeks,  more  or  less, 
meetings  in  Somerset  bouse,  in  order  to  this 
trial  ?«— The  thing  is  this ;  1  was  one  nijght  at 
tSoraerset  bouse  with  my  lord  duke,  betwixt  six 
and  seven  o^dock  ;  but  I  cannot  toll  how  lon|^ 
it  is,  whether  it  be  three  weeks  or  a  month ;  it  is 
no  more,  that  Fknow. 

What  were  you  there  abont  P— I  went  there 
with  my  lord  duke. 

Upon  your  oath,  was  there  any  thing  then 
done  ahere,  relating  to  this  trial  r— Upon  my 
oath,  I  dU  not  know  but  it  was  concermng  my 
lord  Howard  of  Escrick. 

Was  he  there  with  the  duke  ?^Yes. 

Did  you  know  who  they  went  to  f — ^No. 

Upon  your  oath,  do  not  you  know  whether 
they  went  to  Madam  Pttts,  or  no  ?— They  went 
to  some  hoose,  but  1  do  not  know  her  name 
they  went  to. 

Was  there  any  body  else  there,  but  my  lord 
duke,  and   my  lord  Howard?— -God  knows,. 
My  lord  duke  called  me  to  the  door,  and  sent 
me  on,  a  meamge ;  and  1  went  and  came 
eigain. 

*  Who  did  you  see  there  when  you  came 
ngain  ?— I  saw  none  but  my  lord  dake,  and 
another  that  I  did  not  know. 

Who  did  yoifsee  so  in  ?•— None  but  uiy  lord 
duke,  and  my  lord  Howard. 

finwARo  Cotter, 

• 

.  Francis  Huodlbstoms  sworn,  depoeeth  as 

followeth  3 

Q.  Upon  your  oath,  do  you  know  of  any 
mee^njgs  retating  to  this  trial,  that  hath  been 
withm  some  time  past  ?— il.For  meetings,  I 
know  not  any  thing  of  them. 

•Do  you  understand  the  question  ?— I  know 
notlmif  ofAny  meetings. 


[IffiS 

Have  yon  not  been  at  any.  place  where  aav 
thin^  has  been  done,  relating  to  this  tritf, 
against  the  duchess  of  Norfolk  r—1  do  not  ua- 
derstond  any  thing  of  the  trial.  I  know  no- 
thing of  the  duchess  of  Norfolk. 

Pny*  Rive  a  positive  answer :  Have  you  nol 
been  present,  or  do  you  know  of  no  meeting, 
rdating  to  the  proceedings  against  the  duchess 
of  Norfolk  ? — I  never  was  at  no  meeting. 

Who  do  you  live  xwith  ?-~l  live  with  tar 
lord  Howard. 

Was  you  ever  present  at  SomerMt-hoose, 
where  my  k>rd  Howard  and  others  met  P— I 
have  been  at  Somerset- hoose,  but  know  as- 
thing  of  any  conoems. 

Ih  you  Know  Vaness?— I  know  no  such 
person. 

Do  you  know  Nicholas  ?— <I  do  not  know 
him. 

Pray,  answer  positively;  Do  you  know 
one  Nicholas,  called  HaoseurP— I  know  se« 
veral  of  that  namev  but  I  know  not  who  yon 
mean. 

1  mean  one  that  lived  with  sir  John  Ger* 
maine. — I  know  him  not;  I  never  had  any 
conversation  with  any  body  that  lived  with 
sir  John  Germaine. 

(Nicholoi  called  in.) 

Q.  Did  you  see  any  such  man  as  appears^ 
here,  at  Somerset-house  ?-*-X  I  know  no  such 
man  as  is  called  Nicholas  Hauseur :  I  know 
several  called  Nicholas^  but  none  of  the  Hau« 
seors. 

Look  upon  this  man  ;  have  yoa  asen  him 
before  or  not  ?-^Yes ;  I  have  seen  him  twico 
or  thrice;  but  I  knew  not  who  you  meant 
before. 

How  long  is  it  since  you  saw  him  first?— 
About  a  fortnight  ago. 

Have  you  not  seen  him  at  Somenet-house  f 
—Never. 

Where  did  von  see  him? — ^In  Gerrard-straot, 

Was  that  all  the  nlaoss  you  saw  him  at?— I 
saw  him  no  where  «se. 

Whose  house  did  you  see  him  at  ?— At  m^ 
tain  Soames's  lodging. 

Did  vou  not  see  a  Dutohwomaa  there, 
one  Helen  Vaness  ? — ^Thens  was  a  woman  with 
him,  I  do  not  know  her  name. 

Did  you  not  see  her  at  captain  Sounea's  ?— » 
She  was  with  this  gentleman  there. 

Did  you  see  her  at  no  other  time  or  place  F 
— No. 

Who  else  was  there  then  ?  *—  Captain 
Soames,  my  lord  Howard,  and  one  or  two 
more.  I  was  but  at  the  door.  I  have  sem 
this  man  go  in.  I  was  but  a  footmaA  waitiqg 
at  the  door.  1  knew  not  the  oth^s  thai  wcm 
tliere. 

Did  you  know  no  more  that  were  there?** 
My  lord  Howard  was  in  the  house,  hat  I  know 
not  if  he  were  with  them. 

Did  you  ever  see  Helen  Vaneaa  before  that 
time? — I  have  seen  the  woman  since,  but 
never  saw  her  before. 

Did  you  never  see  her  any  where  else  ?— 

4 


1^  oMmd  bciMwilUmwB,  the  Mkvmc 
^iTbftiwpift  af  the 


BatioB,  read  to,  ud  tigiied  by  the 

day.  be  defimed  t»  «itbcr  ade.     That  thii 

Bcmie  wiH  pMcmploril j  proeead  ta  hear  the 

doka  of  Noi4blk*t  and  doehev  tf  NorMfc'a 

eAiMal,  to  aam  up  the  erideoee  en  both  «dia, 

eo  Friday  east,  aad  all  the  Lofda  anm 

loatledl. 


1517]         If  WILLIAM  nL     PrMBAtgiietmmHneDmbqf'Nmfolk     [ISB 

M^j^reraey  whei«abab«talthiiheoK|geief  i  niddaheb7llr.lltgni,thataheihooldaiwayt 
"  tMtaag,  ifaiKly  OMsply  wilh  all  ioch  orden  io  her  wav 

(Sgttad,)    PiAMCB  9  EvMUMnoKB.   ef  lina^  ami  eaefcrMttMo,  as  he  aboiild  think 

fit  la  appooit  VtihnAfimimg  whkb,  and 
without  et er  mftAfpag  aey  diaitiiftction  m 
or  with  yonr  PotiDopcr,  env  vwNWt  aiiy  mail* 
ear  of  potioa,  ar  previooa  procafdin^  in  the  eom* 
BMO  and  oHfoary  coofoe  tf  joatioa,  and  to  tdce 
from  yoor  Pctitamer  that  lq|al  trial  in  ^e  cc- 
cifaiaitictl  eoort,  which  kr  the  lawi  of  thia 
realn  (as  ahe  ia  adTiicd)  abe  is  entitled  unto, 
did,  on  the  10th  of  Pchnnry  kat,  exhibit  a  Bill 
in  the  Hooae  of  Pbm,  intxtnlcd,  *  An  Act  to 
«  disMlve  the  dnbe  of  Norfblfc'k  marriece  with 
■  the  lady  Mary  Moitlaont,  and  to  nwbie  bin 
*  la  many  agam/  Upon  which  the  proceed- 
ing were  ao  Tcry  ^oick,  two  witaeaaca  laldy 
brought  from  beyond  the  seas  bein;  Ihrtheith 
exaimnrd  aflainat  joor  Petitioner;  and  yoor 
PMitioaer  cSargad'^wMi  &ets  sappoeed  to  be 
oommitlcd  mai^  yean  ance,  and  long  before 
the  date  of  the  said  artidei,  rouM  not  be  pre- 
pared  to  make  iMr  defence  aa  the  wooU  have 
done,  if  the  proceeding  had  been  against  bcf 
aecordiagtolheknownlawsorthelaod.  Tlie 
placet  of  %bode  of  ihe  witaeaiei  J**^' 

discov 


LDrda,allera 


op,  the 
debate,  and  a  ditiaoo  of  the 
the  bdl,  by  a  mi^ty  of 


led  th^  Patitiaa 


in  the  Order, 
IfercAS. 


lypen  rwdmg  the  Petitiaaef  Mary,  docbam 
of  NofMk,  ah^ring.  that  by  the  Bill  now  do- 
pending  fbr  diaaolnng  the  marriage  between  the 
doke  or  Norflhik  aad  your  Petitiooer,  her  join- 
Ure  and  mairiage  agreemenit  aw  to  be  aH 

in  thePetitMitt  aaeutwu* 
cd,  and  prayin|f  lalte  heard  by  her  caonael, 
tonching  the  amral  daiow  and  intaraat,  and 
eereral claotea  in  the  BiH:  It  ia  ordered  by  the 
Lords  spirinMd  and  temporal  in  parliament  sa- 
sembM,  That  the  PetitioMr  shaB  be  heard  by 
her  toonad  te-merrow  at  elet en  of  the  dock, 
at  the  Committee  ef  the  whole  Hooae,  te  whom 
^^  ^  ™_?f^  w««iH*«h^  ^l^^fc**  jme 
•he  ia  to  produce  her  aaid  marriage  agicemest 
end  writh^  aa  hi  the  PrtitkNi  k  set  firth :  at 
which  time  the  dnke'a  oaaMd  oaay  be  prtaeot, 
if  be  think  fit.    MAtm.  JomeroM,  CI.  Pari. 

Upon  whidi  aa  Order  wna  made  tm  caonad 
te  prepare  a  ckmae  ihr  the  10,0001. 

The  4eehem's  eaonad  boring  rdoaed  to  join 
ia  drawing  any  danaa,  titeagh  they  adnted  a 
Vflltion  about  mejomtnreandatarnage  agrea- 
■wnt,  the  duke's  mepofed  a  danae,  to  whwh 
tba  Lords  added  a  few  words,  and  paaaed  it  aa 
in  theVm.  The  Bill  being  aent  down  to  tfm 
Commons,  the  dochem  preacntod  the  fdknr- 
ingPMfilioB: 

» 

To  fbe  HonoaraUe  the  Knigfata,  Citizens,  and 
DiiiiifBara_  in  Porlnmant  aasaoBbled. 

The  HoHBLB  PETITION  of  Mart, 

ofNcwrouu 


**  Bhewetb, 
** That  for  pottbigaB end  to  dl differenoea 
between  the  diike  of  rf oriUk,  jrour  Petitioner's 
hmhaiM,  aou  yonr  IVtitioner,  aarerd  artideB 
of  agraaqient  were  entered  into,  and  ezecnted 
io  April  1094,  by  the  said  ddke,yoar  Petitioner, 
aod  yobr  Pedtfciiei'a  hde  fbther,  the  eari  of 
PMerborongh,  wfaershy,  and  by  deeds  execoted 
ponoaat  tbereonto,  die  dnke  bed  his  then  do* 
abed  adfatftage,  aod  bnlb  fUty  enjoyed  the  be- 
vefit  tbareef :  That  yoor  Frtitioner,  aboot  the 

tothe 


against  her  bciog  yet  not  known  or  dttoyrered 
to  your  Petitioner:  Atid  your  Pedtioner  baring 
notice,  that  the  said  Bill  i«  passed  the  House  of 
Lorjb,  and  tent  down  ftir  the  concnrreaoe  of 
tUs  honourable  House, 

**  Your  Petitioner  prays  the  may  be  heard  by 
her  counsel  at  law  and  one  cinKao  against  tlie 
aaid  BtH,  before  any  proceedings  be  had  thereon 
bv  thia  honourable  IJoose:  ami  yonr  IVtitioucr 
sfcatt  pray,  dec  Mary  Norfolk." 


A  dav  being  appointed  by  the  House  of  Com- 
ror  the  Committee  to  proceed,  the  duke 
I  the  PapeiB  fbUowing  to  bo  published. 


DU&B  OP  NORFOLK'S  CASE; 


REASONS  FOR  FASsom  us  BUJm 

If  want  either  of  precedent  fbr  a  parflament- 
ary  dtroroe,  before  going  through  the  tedious 
and  ineffectual  OMtbodsof  Docitoio  ComOMuay 
ar  of  demonstration  of  fiict^  have  bitf  lecto  de« 
prired  the  duke  of  Norfolk  of  that  relief  against* 
Lis  wife's  adultery,  which  the  dirioe  law  d* 
bwB ;  the  late  stetute  noade  in  the  like  raae» 
and  the  coming  in  of  two,  who,  wbOe  the  duke'a 
former  Bill  was  dependii^,  had  been  aent  nwny , 
to  pretenl  that  diaeofery  which  they  nesrmalte  ; 
eannot  bat  be  thought  to  rsmore  all  otyctioda 
against  an  act  of  pariiameat,  not  only  fiir  the 
benefit  of  the  duke,  but  of  the  pnbuc,  aa  a 
meana  to  pieacite  tlie  bheritanoe  of  ao  great 
aa  olBce  sod  boooors  to  peraoos  of  the  trtte  re^ 
ligion. 

And  since  bidiop  Cocefis's  Argument,  in  die 
lord  Roaae'i  Case,  baa  made  it  erideal,  that 
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thosa  camos  vbiefa  ^f«ni  the  spiritoal  coarl 
iiv  this  matter,  are  but  the  remains  of  popery ; 
nothiDir  <s*^  ^  ^^^  requisite  to  eatiaiy  tbe  mwt 
0Gmpu!<rae  of  the  reformed  religion,  bnt  to  leC 
Ibe  duke's  .prc»o&  of  bis  lady's  adultery  in  a 
true  light 

The  reputation  which  the  ddchess  had  mai»* 
taiaed,  of  wit  and  discretion,  made  it  difficult 
for  many  to  beliere/that  she  could  be  surprized 
in  the  very  act  of  adultery,  as  had  been  lor* 
merly  proved.  And  though  it  then  appeared, 
that  one  Henry  Keemer  lived  with  the  aucbesa 
irhile  she  went  by  a  feiffned  name,  at  a  bouse 
hired  for  her  at  Vauxhallly  sir  John  Germaine's 
brother ;  and  that  Nicola,  who  then  lived  with 
sir  John,  used  to  receive  wood  sent  from  the 
duchess  to  sir  John's  hogse  by  the  Cockpit;  the 
withdrawing  of  Nicola,  and  carrying  with*  him 
the.  Dutch  maid,  eqiially  entntsted  with  the  se- 
cret on  sir  John'p  side;  left  bo  evidence  of 
their  constant  conversation^  but  Keemer  since 
dead,  and  Susannah  Bafringtoo,  who  had  the 
like  trust  from  the  diichess. 

Keemer,  though  very  unwiningly,  some 
years sinceconfessed  his  livuig  with  tlie  duchess 
•t  Vauxhall,  where  he  pretended  she  was 
obliged  to  conceal  heraeiC  for  debt ;  and  wliat 
share  Susannah  bad  in  the  secret  was  unknown, 
till  Nicola  ap|ieared :  Nicola  coming  into  Eng- 
land some  time  since,  in  expectation  of  a  ser- 
vice, expressed  his  readiness  to  discover  what 
Jlie  knew,  and  to  endeavour  to  brmg  with  him 
the  Dutch  maid. 

She  proves,  that  for  two  inonths  the  first 
pumpier  aAer  the  king  oame  for  England,  sir 
John  Gerroaine  and  the  duchess  lived  .together 
as  man  and  wife,  and  were  seen  in  bed  together 
by  her,  Mr.  Briane,  and  his  wife,  sir  John's 
sister ;  and  that  Nicholas  Hauseur,  sur  John's 
▼alet  de  chambre,  used  to  be  assisting  to  him  ; 
as  the  duchess's  woman,  Susannah  Barringtou, 
\vas  to  her,  at  going  to  bed,  and  rising. 
.  $he  proves  the  like  conversation  at  Vauxhall, 
and  the  duchess's  house  at  the  Mill- bank,  till 
the  duke's  £rst  bill  for  a  divorce  was  depend- 
ing ;  within  which  time,  Nicholas  Hauseur, 
by  sir  John's  order,  carried  away  her  and  Su- 
aanoah  Barrington,  with  intention  of  going  for 
Holland,  to  prevent  their  being  exainined  to 
what  they  knew ;  but  the  wind  proving  con- 
trary, they  could  not  go  till  the  bill  was  re- 
jected ;  an;)  then  sir  John  fetched  back  Su- 
jaooah,  who  was  most  useful  to  the  duchess ; 
but  Hauseur  went  for  Holland  with  Ellen. 

He  confirms  Ellen's  evidence  in  erery  par- 
ticular ;  and  besides  the  persons  motioned  by 
Ellen,  as  privy  to  sir  John's  lying  with  the 
duchess,  names  sir  J6hn's  brother,  Daniel. 
Nicholas  having  been  found  very  trusty,  bis 
master  sent  for  him  to  return   to  his 


▼ice;  and  gave  him  the  opportunity  of  prov- 
ing the  continuance  of  the  same  adulterous 
conversation,  at  several  timea  and  places,  from 
the  summer,  1693,  to  the  86tb  of  April,  ia06. 
He  swears  be*  had  after  his  return  to  sir  John's 
service  seen  them  in  bed  together  at  sir  John's 
Ikouse  at  the  Cockpit,  aid  »t  the  duchess's 
TOL,XUI. 


bot]se-Btilllin-balik,'and  whtere  she  now  lives; 
aivd  used  ih  be  letlnte  the  duiihess's  apartment 
by  Susannah  BaVringtouj  or  Keemer.  Not 
can  any  man  who  shall  read  the  testimonials 
given  Hr.  Hauseur  by  shr  John  ;  by  the  lasl 
of  which  it  appears,  that  he  served  hira  4ith<* 
fully  as  his  steward ;  reaionably  ijuestion  Hao* 
sear's  credit. 

Anotlier,  wbo  bad  been  advanced  by  sir  Johtt 
from  his  ibotman  to  Mr.  Hanseur'S  place*  and 
from  thence  to  a  good  ofiice  in  the  excise,  very 
unwillingly  confirmed  the  testimony  of  Han* 
sear  and  the  Dutch  mAid,  not  only  as  toihe 
time  of  their  going  from  the  serviee  of  sir  John 
and  the  duchess;  bnt  thoogii  being  no  fo- 
reigner, he  eould  not  so  easilyNbe  sent  away  to 
prevent  discovery,  and  theretbre  was  i|ot  let  so 
far  into  the  secret  as  Hauseur  and  the  Doteb 
maid ;  yet  he  swears,  the  duchess  used  to  come 
masked  to  bis  master^i  bouse;  that  he  baa 
gone  with  him  as  far  as  the  Hom-ferry,  to^ 
wards  her  house  at  the  Mill  -bank ;  that  then 
his  master  somethaes  lay  ant  all  night,  and  the 
next  morning  be  has  carried  linnen  aadeloatbe 
ibr  his  master  to  Keencr's  boase,  or  Keemer 
has  fetched  them  from  him:  and  this  he 
proves  to  have  been  amoe  the  rejecting  the 
former  bill,  and  about  five  years  since,  whea 
be  was  sucoeeded  by  Hanseur,  as  before  be 
had  fluecedded  Hanseur: 

Two  other  foreigners.  La  Fonatain,  who 
lived  with  sir  John,  and  wae  served  with  som^ 
mens  at  the  dachm's  boose  at  Drayton,  and 
Hugooee,  who  ran  away  from  the  lord  Ha<- 
▼ershsm's  since  eommooB  wai  taken  out 
afgaiost  htm,  seem  to  have  had  the  same  trust 
that  Hanseur  bad;  for  both  dedartd,  That 
nothing  should  oblige  them  to  belrsy  -  theit 
roaster's  secrets:  one  said.  No  eourt  could 
dispense  with  an  oath  of  secrecy;  and  botk 
declared,  they  wonid  immediately  go  beyond 
sea.  Summons  have,  been  taken  out  for  Mr. 
Briane  and  his  wife,  and  sir  John  Germaine% 
brother  (wbo  are,  or  lately  were,  in  town)  to 
oonfess  or  deny  what  Nicola  and  Ellen  appeal 
to  them  for;  and  it  Cannot  be  imagined,  that 
sir  John  should  chase  the  honour  of  being 
thought  to  have  to  do  witli  a  duchess,  before 
the  clearing  her  and  himself  from  the  tmputa^ 
tion,  by  bringing^  his  relations  to  disnrove  the 
charge,  if  what  is  sworn  to  be  witnin  thei^ 
knowled^  is  false. 

And  it  sir  Jofan's«vanity  should  prevul  wHk 
him,  at  least  it  is  to  be  presumed  that  his  rela^ 
tions  would  be  mora  just  to  him  and  the  lady, 
than  to  sufier  any  thing  to^pass  against  theia, 
which  they  could  with  truth  and  justice  prevent. 

But  since  none  of  thctai  appear,  the  world 
wil)  believe  their  absenting  more  than  a  thoofe 
sand  witnesses,  in  confirmatioo  of  what  Mr. 
Hauseur,  Ellen,  and  Bayly  have  fwom: 
whose  evidence  not  only  studs  untouched  by 
any  thing  offered  by  tbe  duchess's  witnessee, 
but  is  plainly  confirmed  by  them  in  tbe  prinoU 
pa]  pertSk 

This  being  the  nature  of  tbe  proofs,  it  i^ob* 
servablei 

4a 
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tail] 

1.  Thatlhore 
kind,  where  lbs 
greeter  ol^cctioDe  thaiiGia  W 

Tboiiffb  io  the  lalett  c«e  of  thie  •«»«• 
mt  iuliceovictiott  of  the  Udy's  ba?  iay  ohil* 
dren,  wbile  she  tive4  eepente  from  her  hos- 
hoiNla  end  the  meoBplioii  wee  very  mlenl 
vbooe  the  cbilgreii  were ;  jet  ihii  wee  b«t 
pnennipiMO,  end  thM  wio  wetkwied  by  the 

Cesoifeiftioii  ill  hkw  thet  they  were  the  hue* 
od's;  en^ec'iell^,  dnoe  there  was  aodiieet 
l^eof  of  the  low er^s  erer  lying  with  her. 

8.  Though  in  that  eaae,  by  reMOo  of  the 
bUerrel  of  periiMieot,  osd  feer  of  lbede«te 
ef  wilBeMHh  *  e«it  was  baguii  m  Doccenh* 
ConnMMW,  it  waa  taken  froni  thence  while  Ike 
etiit  waa  dapendiair ;  therefore  tjMt  waa  rather 
gn  ^ddeotion  againet  Bforeeiiing  in  pariiaoMsty 
than  an  aignnent  fcr  it. 

J.  In  that  ceae,  aeveral  witnaiMa  wera  tBH 
■uoed  at  the  ban  of  both  Hoiieei»  who  bad  not 
JNNRi  eanminnd  at  Doetora-ComnMitts  aor  any 
notice  givan  of  their  naiMa  beliMa  their  exa* 
minatioo. 

4*  It  afifwara  by  that  caee,  aad  the  pweent, 
that  the  eMmi  anyone  in  parliament  an  room 
aolemn  and  certain  than  thoee  of  the  apiritnil 
naort ;  which  depend  too  much  npOA  the  ho* 
•eety  of  the.regieter»  or  hie  defnty. 

5.  Before  tiMt  ceee»  pariiamenta  baveeitbcr 
broken  tbreugb  the  ruloB  wbioh  bind  the 
apintual  court,  ae  in  the  caee  of  the  doke  of 
^or^oik•  Biiai.  where  the  partiemcnt  ratt6fd 
the  amiriaga,  at  Uwfol  aeeording  to  God's 
law ;  tlioogli  protmded  aad  Mted,  by  reason 
cC  certain  decrees  and  eanons  oC  the  Pope's 
lew  ;  or  alee  bare  dimolved  a  msiriage  where 
tb/ne  bed  been  do  sppbcation  to  Dooton-oom- 
moos,  as  io  the  esse  of  Mrs.  Whsrlon,  who 
bad  been  roanied  to  Mr.  Campbell  x  and  yet 
there  bad  been  no  emmioatien  of  witneessa, 
bntwbaibadbeea  bsleratba  twoUomes.  9 
-jottS  W.  &  M. 

8o  iong  befera,  in  the  case  oMr  Ralph  8sd- 
ler«  upon  proof  before  the  two  boneee,  that 
kid V  badter's  former  hosbond  bad  deeerSed  her, 
nad  Jimmered  fur  four  yean  before  she  mar- 
ried sir  Kslpb,  the  paiiiament  legittOMlcd  her 
cbildrea  by  sir  Ralph.  37  U.  8. 

Vi  beress  oomc  ol^eet  against  the  passing  the 
bill,  as  if  it  would  countenance  a  jurisdiction 
in  the  House  of  Lords  to  examine  to  sacb 
matters,  in  the  first  tnstsnce  or  originally ; 
the  olgection  would  be  the  same  if  it  bad  be- 
nn,  as  it  might,  in  the  House  of  Commons ; 
but  in  truth  would  be  of  equal  force  againet 
most  prtTSte,  and  several  poblic  acts,  ooossion* 
)ed  by  the  ezaminatiaB  of  witnemea  of  notoriety 
of  fact 

Sinre  Uierefore  the  duke  has  ao  kmg,  and  so 
often  in  two  eadeavoured  to  be  freed  from  a 
M V,  paUicly  fomed  and  prm%d  to  have  lived 
with  sir  John  Gerroaioe,  aa  his  wife;  the 
duke's  former  dimppointment  cannot  bot  be 
powerful  atguinents  for  bis  speedy  obtsioing 
that  instjoe  which  the  spiritnalrconrt  cannot 
give  bio,  their  power  reacbiog  no  fiutber  thaa 


r>  mmMn^t  l^\mm  amDJkf^^orfia     [OBf 


byartaclm:  Bat  aa  ssna  aTlem 
viand  oinlory  thns 
tamed  tbia  iato  a  bo 
if  she  bet,  ar  a  pardon 

not  been  evidence  of  her  acting  aeaaedmg  to 

mtewctiso,  the  dnkn  wonld  have  bmied 

repsalad  af  the  former  i%wi«  ha  bad 

ivcd  f rem  her  \  bnt  jiaw*bapes,  sba  shall  wi 

apsroontinnelo  bear  the  name  of  bia  wifo^ 
nnt  him  in  danger  of  being 
anr  John  OermatnA  issaa,  ar 
the  cKpentation  of  learing  his  b 
tan 


bimar 


BISHOP  COZENB'S  ARGUMEin:, 

Paai>>wn,  TasrAmiLmr  ^raus  a  ii—mmua 
4ff  nu  Miaaisaa 

Beiog  the  substance  of  aevefal  of  bisbon  Co* 
seos's  speeches  in  the  House  of  liordsi. 
upon  the  Debate  of  the  Lord  Rom's  Caee. 
—Taken  from  original  papers  writ  in  tka 
Bishop's  own  band. 

The  qnestioaisindeMlsly  tobaspoloeBof, 
Whether  a  man  being  divorasd  firom  his  wtfo^ 
who  bath  coesmitied  adultery,  and  iacon^cted 
of  it,  may  BMrry  biraedf  m  another  wifo  or 
no,  during  the  life  of  her  which  ia  divaraedP 

The  place  in  8t.  Matthew  the  dtb,  repealed 
again  8t.  Matthew  the  19tb,  has  great  perspi* 
cnity:  If  it  be  not  Iswftil  for  n  lastt-Ss  put 
awar  bia  wifo,  and  marry  again,  encept  it  ba 
in  the  esse  of  fomiestion  (for  the  diM^laeing 
the  words,  by  potting  the  exception  before  the 
nsarriege,  camioi  altw  the  aeaea),  then  a  can- 
irmriu^  it  moot  of  necessity  follow,  that  if  iba 
wifo  be  put  away  for  fornication,  the  hmband, 
.by  the  tsnonr  or  Christ's  words,  is  left  foea  to 
marry  affsm ;  which  freedom  ia  not  nllowed 
totfaeadultremherMlf,  noraay  maa  elsatfiat 
shall  marry  her. 

fit  MaHK  aad  St.  Luke  basa  been  appos* 
ed  Io  St.  Matthew  ;  end  it  bm  bean  eaid,  theft 
Christ's  words  ia  St.  Matthew  did  not  pro- 
perly beleog  t^  Chriet's  dieeipleB,  ar  tha 
Christian  chureb,  as  the  vrords  in  8t  Mark 
aad  St.  Lake,  which  are  abeolule,  do ;  wbicb 
ba  eayiagtbat  neither  I,  nor,  I  tbmb,  no- 
body else  ever  beard  of  before :  For  Christ^ 
sermon  in  the  mount  wns  spoken  to  his  dis* 
dples,  snd  especially  belonged  to  Christians. 

It  is  desr  they  sreapeken  to  hb  dbdales ; 
for  he  mys  to  them,  that  they  are  the  suit  df 
the  earth*  and  ilie  light  ol  the  worid;  andtbm 
they  are  blessed,  '  when  thev  suflbr  peraecu* 
tien  for  hb  name's  mke ;'  wmob  no  man  wiU 
any  or  apply  to  the  Jews. 

It  b  true,  that  In  the  10tb  chapter  Sf  St 
'Matthew,  Christ  mmwers  the  Scribes  and  Pba- 
riseesi  who  came  to  tempt  him  with  tbeirqoea- 
tioo,  *  IVbetber  it  was  lawful  for  a  msn  Is  put 
away  hb  wifo  for  any  caasa,'  as  they  said 
Mosm  bad  ncrmittad  them  to-  do.  Bat  the 
■amwr  that  Cbrin  gare  timm>  «Th«titw«i 
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tttlMpMi  lMit*«i|f  fiB«»€HMof  adollnry,  K» 
men  Id  put  swav  tlieir  wfvM,  «ad  mtyry  Ano- 
Aer;'  wataruw  wfaieb  eoneoned  all  Cbrit- 
IhnMtD  obMrve^  ^erallar;  and  ibr  that 
iwuon  wtt  veosrdled  by  4il.  Biiub^ir. 

Ttie  words  In  (St.  If  ark  aad  St.  Lnke  are 
not  to  be  tabfii  abcolutatjr,  bat  to  be  nippfied 
and  understood  by  bis  wordainOt.  M«tth«vr,  aa 
in  nany  other  eaeea  is  oteiir ;  ▼».  tbetbief  imon 
tJie  cress,  baptism  in  the  naine  el*  tbe  Fbtner, 
Son  and  Boly  Ghest,  to.  whereof  many  in" 
istanees  may  be  Iffoiighly  as  the  destmctioD  of 
Ifiifeveii,  8pc» 

But  ftn*  Christie  words,  tbe  ezeeption  cob- 
firms  the  role,  and  mlbrs  a  ooncessioa,  that  in 
tin  esse  of  fomicalion,  the  paltiof  away  one 
wife,  and  marrying  Mother  Is  am  wed.  It  ia 
alike  wHb  divers  other  his  exceptieos,  whieb 
are  Arandfn  Scripture  r  F6r  brevity,  lwiM'in> 
Stance  in  this  one,  m.  *  Except  ye  repent,  ye 
shall  allUkewise  perish.'  Upon  which  text,  if 
I  or  soy  bishop  else  were  to  preach,  I  believe 
we  should  not  discharge  bur  duty,  upless  we 
sbotdd  tell  the  pe6ple,  t*bat  if  by  the  grace  of 
God  they  d^  repent,  they  shoal)  not  perish. 

The  exception  hero,  9i  fik  bin,  unless,  is 
parafld  with  tbe  1  Kings,  iil.  18.  *  None  were 
in  the  house  except  we  twain;'  they  two 
therefore  Were,- ethers  were  not. 

Such  exceptiMis  prooeedkig  from  natoral 
^oity,  are  tacitly  implied  In  laws,  thongb  pro- 
Bounosd  in  general  terms. 

Bnt  as  to  the  exception  here,  the  words 
«re  not  capaMeof  any  other  sense,  than  as  I 
baTe  observed ;  for  except  that  restraiat  be  re* 
^Nted  to  marrying  again,  tbe  sense  wookl  run 
thus,  Whosoever  pute  away  his  wife  commits 
sidalterf :  which  stands  not  with  truth  er  rea* 
eon ;  since  it  is  not  the  dismission  that  is 
adulterous,  but  tbe  marriage  of  anotlier.  It 
la  therefore  the  plain  drift  of  our  Safionr  to 
teach  the  Pharisees,  that  the  marriage  of  a 
second  Wife,  after  a  dismissiott  of  a  former, 
iipon  any  other  cause,  except  for  fomicalion, 
ir  no  less  than  adultery ;  mereby  inferring, 
that  upon  a  just  dismission  for  fornication, 
a  Second  msurriage  cannot  be:  branded  with 
cduHery. 

Besides,  the  Pharisee's  ^estwn  [Is  it  lawful 
for  a  man  tb  put  away  his  wife  fbr  erery 
cause  f]  was  not  withoot  a  plain  imfiJicatfon  of 
Kbertrto  marry  another ;  wbksh  our^Saviour 
wen  Knowing,  given  a  full  answer,  as  well  to 
what  he  meant,  aa  what  be  said ;  which  had 
Hot  been  perfectly  satisfactory,  if  he  had  only 
determined  that  one  part  conceruiny  dismission, 
and  not  the  other  concerning  marriage;-  which 
<ian^  if  two  evangelists  express  not,  yet  it 
must  be  fetched  necessarily  from  tfie  third': 
jance  it  is  a  sure  and  inefragable  rule,  that  aO 
four  Bvaagdlsts  mske  ut»  one  perfect  gespel. 

The  Rh^ists  and  college  of  Doway  urge 
for  tbe  Popish  doctribe,  Rom.  rii.  9.  The  woman 
wtiicfa  hatb  an  dusbaad,  is  bound  by  the  law 
tDheirhttUisti.dasloiigaslieHveth;  but, 

1.  This  ptaoe  is  |0  M  expoooded  bgr 
^iosda; 
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f.  filii  Fsai  hath  oa  a«x:asion  here  to  speak  of 
divorce,  batefiaarriage  whole  and  sound,  as  ib 
stands  by  God's  etdinanoe. 

9.  Be  spcaka  of  a  womui  who  is  tnder  her 
husband ;  so  is  not  she  that  is  divorced  fVaisii 
him. 

81.  Paul  ustth  this  to  his  purnose  of  tbe  ItW 
beiag  dead,  to  which  we  are  not  bound. 

Nor  is  their  doctrine  more  favoured  by  1 C^. 
vii.  10.  '  I^et  not  the  woman  depart ; '  as  b^iog 
io  her  chokse  whether  she  would  depart  or  nor; 
but  in  the  case  of  fbrnioatisn  she  was  to  depart, 
or  rather  be  put  away,  whether  she  would  or 
nat. 

The  bond  of  marriage  is  to  be  enqnired  inls» 
what  it  properly  is.  Being  a  cei»fh|psl  promiM  ' 
solemnly  made  between  a  man  and  bis  wi^, 
thai  each  <it  them  win  lite  together  according 
to  God's  holy  ordinance,  notwithststtdfi^ 
poverty  or  infirmity,  or  such  other  things  aa 
may  happen  during  their  lives ;  separation  trodi 
bed  and  board,  which  is  jiart  of  their  nroipisb 
so  to  live  together,  doth  plainly  break  that  paift 
of  the  bond  whereby  they  are  tied  to  live  io- 
l^ther  both  as  to  bed'aaMl  biuird.  The  dia- 
traction  betwixt  bed  and  board  and  the  bond.  Is 
new,  nefer  mentioned  in  the  scripture,  and  on* 
known  to  the  ancient  diureh ;  devised  only  by 
tbe  canonists  and  schoolmen  in  the  Latin 
ohdreb  (Ibr  the  Greek  church  knows  it  not)  to 
serve  the  pepe's  turn  tbe  better,  till  he  got  it 
establiMied  in  the  council  of  Trent ;  at  whtch 
time,  and '  never  befbre,  he  laid  his  anathema 
upon  all  them  that  were  of  another  mtad ;  for« 
biddin|r  all  men  to  marry,  and  not  to  make  any 
nse  of  Christ's  concession. 

Bed  and  board,  or  cohabitation,  bekMigtothe 
essence  and  substance  of  matrimony;  whidi 
made  Brssmus  and  bishop  Hall  aay,  that  the 
distinetk>n  of  those  two  from  the  bond  is  merely 
chimerical  and  fancy. 

The  promise  of  constancy  and  mutual  for* 
bearance,  if  it  binders  divorce  as  to  Che  bond, 
hinders  it  also  as  to  bed  and  board ;  and  because 
the  same  bed  and  tbe  same  table  were  promised 
m  the  marriage  contract;  but  the  promise 
does  not  extend  even  to  tolerating  adultery,  or 
malicious  doMrtion ;  which,  according  to  uod*a 
ordinance,  dissolves  the  marriage. 

^Our  Savieur  speaks  of  divorces  institutra 
by  the  Mosaical  law ;  bnt  they  were  no  other 
than  divorces  from  the  bond. 

The  fbrm  of  the  bill  of  divorce  among  the 
Jews  was  this.  Be  expelled  from  me,  and  free 
for  any  body  else.  To  give  the  bill  of  divorce, 
is  from  the  Hebrew  root  rro*  which  is  to  breok, 
or  cot  off  the  marrriage.  With  this  sgree  ^e 
ancient  canons,  councils,  and  lathers  of  the 
church. 

Cpncil.  Neocsesar.  &c  Eli|>.  forind  the  retam- 
ing  an  adulterous  wife.  Concil.  Eliber.  Anij^ 
lian.  Sc  Arelatens.  give  liber^  in  such  case  Io 
marry  again.  Clemens's  Constitution,  Ter- 
tuIUsn,  St.  Basil  In  his  cinons,  approved  by  a 
general  council,  sfe  for  marrying  again.  Coo- 
cil.  Yenet.  If  they  inarry  in  any  other  case 
than  foisicatioii,  tfiey  are  to  be  eoieommuni- 
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jfifcs  liberty  to  Ibe  iaooeMi  party  to 
after  divorce.  Cooctl.  Lolerin.  giree  leave 
for  the  ioaeceai  perty  efW  a  year  lo  marry 
agaiD. 

Coocil.  Leterao.  If  aoy  on*  take  anollMr 
wife  while  a  etiil  is  deipendug,  and  afterwards 
there  Im$  adirorce  between  him  and  thefiist,  be 
■MV  remain  with  the  aeosod. 

Lada&tius,  St.  Uierom  and  Epipbaoios,  are 
lor  aliowanoe  of  marriaire  allier  diroroe. 
Cbryao^ooa,  Horn.  19.  1  Cor.  7.  mys.  That 
the  marriage  is  dimol? ed  by  adnlicry ;  and 
that  the  husband,  after  be  balb  pot  her  away, 
la  no  Inoger  bcrhoiband. 

Theopbvlaot  on  the  lOtb  of  8t.  Lake  says, 
that  St.  Lake  muirt  be  iaierpreted  by  8t 
Matthew.  St.  Hilary  is  Ar  awiryiajr  afcaia, 
as  Dr.  Folk  sailh  upon  St.  ll»ttbi>w  the  7tb. 
The  easten  bishops,  ia  the  council  of  Fkirpooe, 
are  for  marrying  again :  Justin  Martyr  speaks 
«f  a  woman  giving  a  bill  of  diveroe  to  a  die- 
aolnta  buabaod.  without  finding  any  laoii  with 

At 

St.  Ambreee  saya,  a  man  may  marry  agaia, 
Jf  be  puis  ^way  an  adulterous  wife.     Tbeo- 
dorst  said  of  a  wife  who  violated  the  laws  of 
■Mmage,  lbe«elbf«  our  Lord  rsHuirm  the  bead 


'  tve  of  marriage  to  be  4iissoUcd. 


the  Greek  cburefa  to  tbia  day  allow  it. 
ErMmos,  Ci^ietaa,  and  ether  papists:  The 
civil  law,  and  the  laws  of  the  emperor  are  dear 
ibr  it :  and  the  ooustitolions  of  our  own  charcfa 
of  England,  in  the  time  of  U.  8.  Ed.  6.  and 
4|ueen  Elim. 

The  practice  of  the  EngUsb  church,  in  the 

'atat»  1  Jac  e.  11.  against  aecond  marriagce, 
divoram  are  execfited ;  and  in  Canon  107.  it 
IS  provided  iber  shall  not  marry  a^ain  ;  but  it 
is  not  said  sach  marjiages  are  void,  only  the 
caution  is  foHeiled :  Neither  doth  the  Canon 
apeak  of  such  separataena,  wherein  the  bond  ia 
broken,  as  it  is  by  fornication. 

Even  the  Canoo-hiw  allowa  marrying  again, 
in  case  a  woman  seeks  her  husband's  Ute,  and 
in  case  of  a^iond- woman.  Gratian  a^ys,  in  the 
case  of  adultery,  lawful  marriages  ought  not  to 
be  denyed.  In  the  oaee  of  an  incurable  le- 
jnrosy,  it  wu  the  advice  of  St«  Gregory  to 
Austin  the  monk,  that  he  that  could  not  contain, 
should  rather  marry.  BeUsrmine  owns,  that 
tbe  bond  of  the  marriage  of  infidels  is  dissolva- 

,Jde;  but  the  marriage  of  the  laithful,  and  of 
infidels,  is  of  the  same  nature:  and  Justinian 
a  Jesuit,  oonfesiies,  that  it  is  simply  kwful  for 
the  innocent  partv  to  marry  sjpain.  And  the 
Boniaa  dootors  allow  a  dissolutinn  of  tbe  bond 
of  marriagv,  if  tbe  parties  should,  after  con- 
anmniation,  transfer  themaelves  into  a  fi'iary  or 
nnnnery. 

The  Canons*  which,  in  the  case  of  sdoltery, 
f  rohibit  marry iog  in  the  life-time  of  the  guilty 
p^ivoo,  are  contrary  to  two  acta  of  parliament 
made  96  Hen.  8.  and  S  and  4  Edw.  6.  wherein 


to  the  laws  of  God,  or  thaSoiptnta, 
hiag*s  prerogative  soyal,  aad  the  alatuit  ■  ef 
ihialaBd:  thirty  two pcrsoaa  weee  la  review 
the  canoo*law,  m  which  raviewt  dmwa  «p  by 
mrhhishap  Craamar*  the  iaadoeat  psmoa  is 
peraulled  to  owrry  i^aia,  aeoardiag  ta  Chffial'a 

Jaw  aad  aaaoessiea. 

We  haveenmplea  af  aaoh  mani^eaia  H. 
4.  of  Fraaee,aad  H.e.er  Enghmd,  k»rd  Meaa». 
joy,  lord  Rich,  biahop  Thoraboraagh,  aad  di* 
veraeihem.  Aad  U  is  observable,  thai  ia  the 
caseofthenmrQuis  of  Northaoiptoo,  .5  Edw.  6. 
who  had  been  divovwd  for  hie  lady's  adultery, 
and  aarvied  aaetimr  belbia  aay  aet  of  partta* 
meat  made  eooeeming  it,  aa  ace  which  passed 
afterwards  (only  two  spiritual  aad  two  temporal 
k»rda  dimeoiing)  dedans,  he  bad  beaa  at  li. 
bertr  by  the  lawa  of  God  la  many,  aad  did 
lawfully  marry  another :  wheta  the  act  maai* 
festly  aopposes,  that  whatever  had  obtained 
for  law  till  that  tiaw,  was  void,  aa  being  ceo* 
tmrv  to  God's  law. 

1  be  moat  oonsitlerBble  men  of  the  refiwmed 
charcbes,  both  at  hoo^  and  abroad,  aseof  thin 
opinion :  Grotios  quotes  TertuUian,  in  wfaeaa 
time  it  waa  lawful  for  the  innnnam  party  lo 
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Lancelot.  Inatit.  Jar.  Can.  acknowledgcib 
that  divoree  ia  a  dissalmiiiu  of  the  marriage. 

Seklea,  who  is  not  likely  to  ciiotradict  tha 
laws  of  tbia  kingdom,  maintaineth,  that  mar- 
riaga  after  divorce  ii  to  be  allowed ;  aad  in  that 
particular  Dr.  Hammond  doth  not  contradiol 
him,  but  is  dearly  for  it. 

Tbe  opinioo  off  Amcnna  dcaervea  to  be  asi 
down  at  large :  i*  Marriage,  saya  be,  caaaot  bw 
dissolved  b^  men  at  their  pleaaore;  and  fbrlhat 
reaaon,  as  it  is  eoosiderod  simply  and  abaoluielyv 
it  b  rightly  said  to  be  indissolvable,  beaausa 
mairiage  is  not  only  a  civil,  but  a  divine  eon* 
junction  ;  and  ia  also  of  that  nature,  that  iicaa, 
not  be  dissolveed  without  detriment  of  either 
party :  vet  it  is  not  so  dissdvable,  but  it  may 
be  diasoTved  for  a  cause  which  God  appruvea  aa 
just ;  for  the  indissdvabilitv  waa  not  instituted 
tor  a  ponishment,  but  for  the  comfort  of  inno- 
cent persons;  and  it  admits  an  eiceptioBv 
wherein  God  ceases  to  ooopnn.  By  sdultery 
two  are  made  not  to  remain  one  flesh  t 
Hence  it  is  that  a  contagions  diseaae  ia  not  a 
cauie  of  dissolving  marriage.  By.adulti^ry 
tbe  very  essence  of  the  contract  is  directly  vio« 
lated ;  bat  the  contract  ceasing,  the  bond  da* 
pendingon  tbe  contract  necessarily  ceases.  Ip 
IS  sgainst  all  reason,  that  all  matrimonial  do* 
ties  should  be  for  ever  taken  away,  vet  the  bond 
or  obligation  to  Ihoae  dutiea  kboukl  oonlinue. 
Tbeworda  of  our  Lord,  Mat.  v.  3a.  and  xix.  0. 
have  no  distinction  or  limitation  of  the  putting 
away,  but  simply  and  absolutely  approve  of 
putting  away,  therefbre  they  approve  of  putting' 
away,  not  partial,  or  to  a  parucalar  purpoas, 
from  bad  and  board,  but  totd." 

None  are  aeainat  tbe  rdbrmed  divines,  hat 
Dr.  Howaon,  Mr.  Bunny,  and  Dr.  Prideaux. 

Dr.  Uowaon  waa  a  profamcd.  advenary  ta 
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Dr.  RaynoUff *  "who  wm  a  ijfreit  miniUmer  of 
the  chufoh  of  England  against  all  iha  poku  of 
poporyyand  particularly  in  tbic. 

br.  Taylor,  Utbop  HaU,  Dr.  Folk  are  for 
■eoo^d  marriages ;  no  authors  against  them 
bat  the  eaimoil  of  TreBl»  and  those  of  the 
<^iirch  of  Rome ;  whose  credit  is  only  sa?ed 
hy  thoee  of  our  church  who  agree  with  them. 

Upon  the  diffefence  of  explication  between 
8t.  Ambrase,  Origen,  and  St.  Austin,  a  new 
lund  of  diroroe  has  been  thought  of«  from  bed 
and  board ;  but  this  divorae»  or  name  of  a  dt« , 
?0TGe,  was  unknown  to  the  Jews  and  ancient 
Christians. 

I  said  so  mnch  befinre,  al  the  first  and  second 
leading  of  this  bill,  that  1  was  in  good  hopes  to 
have  Md  no  further  occasion  giren  me  of  an- 
■weringany  objections  against  it  now ;  but  see* 
log  divem  new  argaments  have  been  studied 
and  framed  against  it  since  that  time,  I  shall 
now  endeavour  to  satisfy  and  clear  them  all. 

1.  The  first  argument  against  it,  is,  that  the 
separation  from  bed  and  board  doth  not  dissolve 
the  bond  of  marriage.  To  which  i  most  reply, 
.  as  I  did  before,  that  this  is  a  distinction  whbout 
m  difference,  newly  invented  by  the  Canonists 
and  scbool-roco,  and  never  heard  of  either  in 
the  Old  or  New  Testament,  nor  io  the  tiroes  of 
the  ancient  fibers,  who  accounted  the  separa- 
tion from  bed  and  board  to  be  the  dissolution  of 
the  bond  itself. 

9.  That  first  instituUon  of  marriage,  that 
they  may  be  one  flesh,  is  by  adultery  dissolved, 
when  the  aduUersss  makes  herself  one  flesb 
with  another  man*  and  thereby  dissolves  the  first 
bond  of  her  marriage. 

3»  The  pttjection,  that  if  the  bond  be  dissolv- 
ed, and  afterfrenis,  if  the  nwn  or  woman  be 
reconciled,  they  must  be  married  over  again,  is 
no  necessary  consequence,  no  more  than  it  is 
io  a  person  baptized,  who  may  break  bis  cove- 
nant, and  renounce  bis  baptism,  and  yet  npoo 
true  repenbince  be  received  into  God's  fiivour 
by  virtue  eLthe  first  covenant,  without  any 
yew  bsptism.  Suppose  a  witch,  who,  they  say, 
niakes  a  compact  with  the  devil  to  renounce 
her  baptism,  should  afterwards,  by  the  grace  of 
God,  seriously  and  truly  repent  herself  of  the 
wickedness;  I  do  not  believe  that  any  body 
would  take  upon  him  to  baptize  her  again: 
And  if  a  priest  should  renounce  his  orders,  and 
turn  Tuik,  aod  yet  afterwards  repent  bimi  and 
retom  into  the  onurcb,  he  nefd  not  be  re*or- 
<lained  a  second  time.  The  case  will  be  the 
same  in  marriage. 

4.  1  ssid  heretofore,  that  tbe  Roman  doctors 
allowed  this  dissolution  of  the  bond,  when  the 
man  and  wife,  even  after  the  consummation  of 
marriage,  wonld  transfer  themselves  into  a 
liriary  or  a  nuoneiy ;  but  because  it  hath  been 
since  doubted,  that  no  authority  can  be  shewed 
for  this  particular,  I  shall  here  shew  it  out  of 
the  old  constitutions  of  the  church  of  £n|fland. 
.    **  And,*  in  the  case  of  religion,  that  is  the 


*  Prov.  Will.  Lyndewode,  sive  Const.  Aug. 
^l*^4bVerimillalBiuiasepareotur.  . 


teoe  nnderstandhig,  that  to  wH,  either  of  them 
betaking  themselves  to  religion  befiirs  carnal 
knowledge,  tbe  bond  of  marriage  be  duMOlved : 
But  if  both  enter  into  religion,  and  makeoolemB 
profession,  then  such  marrisge  is  dissolved, 
even  as  to  the  bond." 

5.  It  hath  also  been  saU,  that  if  the  bill  past,  it 
will  passagainst  the  church  of  £ngland ;  which, 
1  confess,  1  do  not  understand ;  for  the  church 
of  England  is  within  the  kingdom  of  Englaod  ; 
and  if  the  laws  of  this  kingdom  be  for  the  bil), 
and  have  declared  it  by  tbcassent  of  the  king, 
lords  sod  commons,  as  in  the  case  o|^  the  mar- 
quis of  Northampton  was  heretofore  dedaredt 
in  the  time  of  king  Edward  tbe  6th,  that  br  the 
laws  of  God  the  innocent  party  was  at  Nbertjr 
to  marry  again ;  certainly  the  spiritual  lords, 
as  well  as  the  temporal  and  commons,  mm 
bound  to  admit  it:  And  I  know  not  why  they 
should  be  called  the  church  of  Encrland  that 
join  with  the  council  of  Trent,  and  plead  so 
muck  to  uphold  it,  rattier  than  others  that  lom 
with  all  the  refonned  churches,  and  plead 
against  the  canon  of  the  choreh  of  Rome, 
which  hath  laid  an  anathema  upon  ns,  If  wo  do 
not  agree  with  them. 

As  to  tbe  supposed  inconveniences  that  wilt 
follow  upon  manying  sgain: 

1.  More  inconveniences  will  follow  if  they 
be  forbidden  to  marry  again. 

d.  Tbe  father  would  be  in  an  uncertainty  of 
tbe  chikiren,  if  they  should  retain  the  adul- 
teress. 

.  S.  There  would  be  danger  of  poisoning  or 
killing  one  another,  if  no  second  marriage  wwo 
allowed. 

4.  Where  the  parties  sboold  consent  to  new 
marriages  tor  their  own  iosts^  the  magistrates 
have  power  to  over-rule  such  practices. 

5.  If  they  be  kept  akegciher  by  divorce 
from  marrying,  it  wonld  occasion  the  innooeol 
party  to  sin. 


A  little  before  the  osain  oosstion  about  , 
ing  the  duke's  bill,  tbe  duchess's  agents  fiaad^ 
ed  about  this  pap^t  among  audi  as  thcj 
thooght  to  be  her  firiendat 

'      IBB 

CASE  or  MARY  Ducinss  or  NORFOLK. 

Upon  the  marriage  of  the  duchess  withiho 
now  duke  of  Norfoll^  m  tbe  year  1677,  her  la* 
ther,  the  late  earl  of  Peterborough,  paid  as  |iart 
of  her  portion  10,000/.  and  settled  on  that  mar- 
riage lands  of  near  1,000/.  per  annum,  theirs- 
mainder  of  which,  on  failure  of  iasoe,  wss  li* 
mited  to  the  now  duke  and  kis  heirs  for  ever  $ 
and  the  sari  after  his  and  his  Isdy's  death,  se- 
cured to  the  duke  the  forfeiture  of  DraytoOt 
worth  10,000/.  more  $  and  the  duke  leoeired 
also,  by  agreement,  1,000/.  per  annum  for 
twenty  years  out  of  the  earl's  estate,  besides 
very  rich  jewels,  plate,  and  other  things  of 
great  value,  which  the  duchess  brought  with 
her  into  the  doko's  fatnlly :    And  great  debts 
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kmtg  hum  qwrtwiani  ftr  the  im  mi^iikm 
dakt't  boooiir  and  his  Mrvioe,  while  he  eehe* 
lited  with  the  doehiei,  the  hath,  wiee  hie  ee. 
yyrertpe  ftos  bfr»  peid  Ihes  eiil  of  her  own 


Thmt  by  the  eTtI  end  malirioiw  iuinwitieBe 
ef  tbediieheet'e  eneoiiBei  the  ^ke  wee  |MBe« 
TeiM  OB  to  eerrj  her«  thee  e  Pralcetaet,  Mto 
IfVesoe,  end  put  her  iele  e  eMoealtr/  (where 
ahe  oeoid  not  be  edieitted  without  eheiifpaK  her 
lefigioB,)  and  left  her  there,  oo  great  aaea* 
nweei  of  aeudiDy  for  her  hone  iu  aehort  ttOMi 
and  eo  fm^^  with  great  (Sffnmmm  of  hied* 


That  a  ooaeidcpablelieM  after,  by  the  duke's 
•she  retnraed  into  Eogked,  and  Kred 


letiredly  at  Dravtou  in  Northanpteashire ; 


at  iDe  time  of  the  refokmoa  ahe  agaia  re- 
tired to  Fniaoe,  whrre  she  oonliaard  till  ehe 
heard  of  bar  father's  inpriseanient  ia  the 
Tawcf  ,  and  then  oaiae  back  to  Boglaad,  aad 
lit ed  privately,  tiU  her  laiber  eblaiaed  hie  h* 
berty,  when  ehe  ceme  honse  to  hiai. 

rritot  the  8th  of  January,  ]«01,  the  dahe 
vaa  prefaihd  oa,  by  the  iaetagatiea  of  her  eae» 
nies,  to  exhibit  a  bill  ia  the  House  of  Peera,  to 
Aaeaase  efleet  with  the  bill  now  depeadiag, 
and  ihfors  witacesee  were  eaiaMned  oa  be& 
tote ;  after  whioh,  ead  a  knig  eeieeaa  debate 
and  doe  ooosidcratiea  bad  by  UMir  kirdihias  of 
aad  whai 


hMdehiae  o^ 
ra  by  tLen. 


the  irth  of  Febraary,  they  were  ideeeed  to  le  • 
jeei  the  bill  without  a  eeoond  reeiling. 

Nelwithstoadiiv  whkb,  the  duke  wat  egain 
psof  ailed  eo,  tke  Md  of  Deeeiuber,  IdgS,  to 
axbibit  a  second  bill  ia  the  Hooee  of  Fane,  to 
the  aauto  edhct  with  his  wn^i  wbwh,  after 
aereral  debates,  was  the  td  of  Jaaaary  Mlew- 

aer  agaia  r>jeeted4 

Beese  tiuto  elkerthie,  aad  for 
all  diftreacea  betweea  then^  , 
■tode  to  the  docbees,  which,  atl^ 
tioo,  on  the  98Ui  of  ikpril,  16M,  were  "reduced 
lato  writing,  end  eiecnted  by  the  duke  and 

'  teeti  Aepeiaartls  of  whieh  estate  is  ia 
woids  Miowtog :  '' Wheieas  direrto  eea- 
hbetes,  fcanads,  end  eaito  of  aeve> 
lal  aaturto  have  for  eoaseliBBesiaee  besa  egi> 
toted,  and  continued,  b^weeo  the  seid  dnito 
and  the  eaid  ducbeae,  hie  wife,  dec.  onto  all 
which il is allaet held  fitting  (It  bong  opada- 
cible  to  their  respectire  quiets  and  eese)  to  boTe 
aa  end  pot,  and  the  like  wr  the  future  prrrent^ 
ad:  It  IS  therdbre  hereby,  end  by  the  parties 
to  these  preseali,  oodered  and  eg  feed  in  ima* 
mtf  fniowiag ;  whereby  the  dachees  eenreyed 
to  the  duke's  use  fhe^anor  of  Castle  Rising," 
te.  Aad  ahM)  the  said  duchess  and  her  troetees 
issigaed  their  infereet  in  a  coaaidcrsble  part  of 
the  manor  of  flhefield  in  Yorkshire  to  tne  nee 
af  the  saM  duke  ;  so  that  by  tbtoe  articles,  and 
Aat  deed  executed  thereupon,  tb«  duke  had  his 
then  desired  adrantogvs. 

That  after- the  execution  of  these  articles,  the 
duchem  sent  f<ir  one  Mr.  Negus,  the  duke's 
prtoctpal  genticRian,  and  eureesed  herself 
^— seHiSBof  the  adafotaaa  Of  thr  dtika  sad 


liegaa  eotoMtha  dahe, 
that  sho  would  avoid  aU  eanaaoy  that  ehouto 
giro  him  any  nfhacs ;  itod  tW  eh«  woubl' ao| 


ee  much  ae  pay  a  viat,  bat  wheea  he  liked 
which  Mr.  Nfgns  lately  teetified  helbre  tho 
Lorda,  aad  that  he  ■afsaiBtiid  tha  dahe  with 
it;  ae  also,  thai  ehe  had  eotcraltiMeataklhim, 
if.ehadied  fiiBi|She  tpoald  Jsaeo  tho  dahe  bet 


That  aetwHhstoadmg  the  said 
whereby  the-doka  aad  dactesaagread  to  live 
separately,  yet  withoat  hie  eigaiiPyiag  aay  dis- 
eatisftetbm  to  or  wiUi  the  dashesa,  aad  withoat 
any  manner  of  aotice,  or  previoue  ptaeaidiag 
ia  the  eemmua  aad  enhaary  cewiaeaf  jastkre, 
bat  by  takiag  ftom  her  thai  legal  ate  m  the 
oceleBiaetirai  court,  whieh  by  tho  hnra  oPtbii 
raaha  she  is  entitled  aato,  ho  did,  oa  tho  ICth 
day  of  Febraary  last,  oahibil  ia  the  Mouse  of 
Pmn  tho  biU  aow  depeodiag  tediesBiiisg  tbe 
duke'e  maiiiago  with  tbe  duthses,  awdfbr  eno* 
bliagbim  to  amrry  agaia:  upon  which  ibe 
pronsdiags  were  eo  very  qaick,  two  ioreigwei* 
(a  F^oaeh  footman,  aod  a  Dutoli  oookmaid) 
lotely  brought  front  beyood  eeo,  hoiag  fbrth^ 

ler,  cbargiaw  her  wmM 
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aad  hog  beteo  tho  tee  of  the  asid 
aad^ea  which  tho  two  fovwior  biMs 


it  wooimpeasibis  ftir  her  to 
atoke  her  defence,  as  she  might  haoo  doae  if 
the  proeertegs  had  beta  agaioet  her  aooerdhig 
to  the  kaownlawa  of  ftiis  laud. 

The  dachem  thonght  herself  aater  a  aeees* 
sity  of  cemplyiiig  with  alt  the  erdera  of  the 
Hooee  of  Piers ;  and  aoctsdiagly,  aa  well  as 
ehoooald,  made  her  defimee,  thoagti  hoe  thin 
a  week's  time  wae  allewed  hor  m  teag  it  \ 
aod  apoB  eaaauaiag  the  evidenceof  tha  duke's 
witaeama.  aeeay  csattadietieae  epp< 

appear  by 


the  Hi 

Far  Haasear  tho  ftiHamH  owesee,  tha  do- 
chses  wasatihe  Cockpit,  when,  on4  heftwe 

hooemototirowitheirJohnOefmahto;  aad, 
that  ho  osatMittad  theta  Ift  dayaaftmf  aadthat 
aller  tha  dashem  left  the  Coekpil  sho  woatto 


toair  Joha  when  the  dachem  waeal  VaaxhalL 

Haasear  oweors.  That  tho  6ih  of  Pehruaiy, 

1#9S|  ho  leftair  ^oha'a  eervice,  whea  tho  tnal 

was  iwAwwu  vw  VWBO  ■■■  siiwqbv  w  ■■rav 

aient,aad  after  lived  privately  six  or  eight 
waeks,  till  ho  aad  Vaaem  caaM  got  Ibr  Ad- 
iMd,  aad  arrived  thera  bb  the  Beeter  AMawiag. 

Aad  yet  ia  aaother  place  ho  swore,  ho  de- 
eiredleiwvtogo;  aad  afterwards,  that  ho  olsa 
waat  ftr  Hollsod  ae  eeen  as  thO  wiad  was  fhir. 

But  note,  all  the  ondeaee  wasdeeed  ami  or* 
demd  to  bosoanncd  op  the  iteh  of  Ftbiaary  | 
eo  that  he  aseded  aet  afteiwaids  totmvoooaei 
Aad  whereeo  ho  insiaaatm.  That  haaM  ▼•* 
nem  were  secreted,  aad  kept  from  bcmg  wit- 

urn,  ItMh  ■• 
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end  hk' thieheUfJinr  a  Dhfftte. 
over  Uioiigfct  on  wr  wit^ 


Haaieor  fweari.  He  reioroed  agtin  to  sir 
JoliB  in  mimBcr  1692,  being  often  eent  to  by 
eir  Jobn« 

IVbeKM  Bajly,  mother  of  the  doke's  #it- 
ncites,  eiretfe,  faie  did  not  retom  agnin  to  eir 
John  in  two  ycntt  mfter  be  went  away,  Bayly 
the  witness  tieing  all  that  time,  and  three  years 
before,  a  aenant  ro-the  house. 

Note  also,  That  this  very  somnier,  te9€,  to 
wit,  in  Easier  term,  the  duae  brought  his  ac- 
tion agaittsi  sir  J<^n,  which  was  tried  Mi* 
chaehBaat^rm  1698;  at  which  time  it  had 
been  more  likely,  if  sir  John  had  believed' he 
could  have  done  bhn  any  harra,  he  should  have 
kept  bim  in  Hdiand,  rather  than  have  sent  for 
liim  over,  especially  considering  that  this  ftl- 
iow  afterwards  swears  sir  John  swore  in  a  nge 
tills  fUfow  would  betny  htm. 

Uaosenr  being  asked>  who  sent  Ibr  Yaness 
ever? 

Bo  answered,  that  alter  he  had  nromised 
the  duke  and  lord  Hovrard  to  speak  the  truth 
of  what  be  kniftw,  they  desired  him,  if  he  met 
Vaness,  to  deshre  her  to  come  over,  and  speak 
the  troth  of  what  she  knew. 

And  berag  asked,  bow  hmg  af^  he  met 
VaneasP  answered,  about  twelve  months  since. 

And  bchig  asked,  when  was  the  first  time 
be  spoke  to  her  about  coming  over  to  speak  the 
troth  f  answered,  it  is  about  a  year  since. 

And  being  asked,  how  long  it  was  since  they 
resolved  to  come  overf  answered,  twelve 
months. 

Vaness  being  arired,  whether  she  was  not 
sent  for  Irom  Holland  to  be  a  witness  ?  an- 
swered, she  knew  nothing  of  it  till  eight  or  nine 
weeks  ago. 

Vaness  swears,  she  was  sent  away  on  ac- 
count of  the  trial. 

Whereas  Peacock,  Hawksworth  and  Knight, 
three  servants  of  the  duchess's,  swore  the 
duchess  turned  her  away  before  the  trial,  for 
keeping  eompaify  with  Dntch  aoMim;  and 
tbevdo  swear  a  new  cookmaid  before  the  trial. 

fianseur  swears,  he  had  a  key  of  the  door 
coing  into  the  Park,  and  could  come  in  when 
fie  wonld. 

And  yet  owns  he  knew  but  two  of  the  aer- 
Vants,'one  whereof  is  long  since  dead. 

And  also  the  duchess's  servants  «wear,  Ibey 
never  faeaiHl  any  body  had  a  key ;  and  that  if  any 
key  had  been,  they  must  have  known  of  it 
They -also  prove  the  abutting  up,  bolting:,  and 
chaining  the  door  every  night,  and  opeutn^  it 
every  morning)  and  but  one  of  the  servants 
remembers  ever  to  have  seen  him  at  the  door, 
and  then  be  rung  the  bell ;  but  came  only  to 
nee  a  countrywoman  of  his,  and  to  carry  let- 
ters lo  Holland^  and  brouefat  answer  back  to 
ber,  bat  was  not  adn^itted  beyond  the  passage. 

Hauseur  ahd  Vaness  swear,  they  saw  the 
duchess  and  sir  John  in  bed  togetlier  at  Mill- 
lank;- 

The  dncbesa's  woman  sworoi  she  has  pot 
tM-dnofaaia  Vb  bei^  mnl  talnn  bar  op  ovary 
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night  and  noming  aeveral  yean,  and  new 
saw  him  in  the  house.  And  two  others  swear, 
they  were  constantly  in  waiting  night  and 
mommg,  and  positively  deny  any  knowledgo 
of  any  snob  thing,  and  say,  tbey  never  aaw 
Hanaeor  there ;  and  that  Vaness  was  never 
admitted  up  atslns  aba  waa  so  dirty  a  creator^ 
•nrach  leas  to  dress  or  imdress  the  duchess,  aa 
sbe  pretended  often  to  have  done. 

Vanisss  swears,  she  could  not  tell  the  ptacea 
she  haa  been  at  these  abt  weaka  hM  past, 
wnereas, 

Mr.  May,  and  two  other  of  the  duke^s  ser- 
vants, swear,  she  haa  been  fourteen  days  in  the 
duke's  own  house,  with  the  full  liberty  of  tbn 
bouse. 

Vaness  being  asked,  whether  she  ever  told 
any  body  effSt  occasion  of  her  going  away  ? 
sbe  swore,  yes,  she  toM  it  to  a  great  many  in 
HoUand,  sod  not  here. 

Yet  being  afterwarda  a^ed,  whether  sbe 
ever  discovered  that  she  waa  aent  out  Of  the 
way?  she  swore  directly,  no. 

Thene  are  aome  of  the  many  plain  contra- 
dictions and  disproofii  of  these  evidences,  be^ 
sides  the  great  improbability  in  their  own  na- 
ture, in  s^eral  things  sworn. 

Bnt  it  is  also  to  mi  noted,  that  Hauaenr  left 
sir  John's  service  in  a  disgtist ;  and  so  it  is 
proved  by  Bavly,  another  of  the  duke's  wit* 
nesses,  and  that  what  Hauseur  swore  could  bn 
nothhig  bnt  spite  and  malice :  Yea,  it  is  proved 
on  the  dnchess'a  part,  that  he  swore  he  wotdA 
find  a  way  to  be  revenged  of  him,  and  that  per- 
haps it  might  not  be  long  first:  and  Mr. 
Strange,  Mrs.  Pitts,  and  her  two  maids,  who 
conM  have  deposed  very  materially  for  the 
duchess,  refused  to  appear,  though  often  sum- 
moned, being  peiaons  not  in  the  dncfaess's  in- 
terest or  power. 

This  Hauseur  has  been  out  of  place  eve^ 
since  he  left  siir  John's  service,  Apm,  96,  and 
is  so  still,  as  he  swears,  and  so  in  conaequendb 
likely  to  be  necessitous. 

Note  riso,  that  Hausenr  sweaia,  air  Johli 
gave  him  seven  guineas  to  pay  the  chargea  oF 
himself,  Vaness,  and  another,  which  were  or- 
dered to  be  kept  private  till  they  could  bo 
ahinped  off,  ana  also  finr  their  passsge  into 
Holland,  which  was  in  time  from  the  ftth  df 
Febmsry,  9^,  till  Easter. 

.  Which  does  not  look  like  a  bribe  for  a  aaeret  cC 
this  nature,  teing  hardly  sufficient  to  maintain 
three  people,  and  pay  tneir  lodgings,  Ibr  two 
months. 

Hausenr  would  be  thought  a  mighty  confi- 
dant, so  as  to  have  a  key  Jo  the  duchess'b 
house,  to  come  in  and  fo  out  when  he  plessetf, 
and  vet,  as  well  acquainted  as  he  pretended  tb 
be  with  the  bonse,  and  the  duchess's  bed  cham« 
ber,  he  could  not  tell  on  what  floor  it  was,  nob 
what  furniture  it  had,  nor  whether  wainscotefi 
or  hanged:  And  when  he  was  asked,  which 
way  the  windows  of  the  bed  chamber  looked  t 
he  trifled  in  that  question,  and  conduded,  bb 
could  see  the  water,  but  was  afraid  to  go  neif^ 
the  Window,  fiyr  ter  of  being  disodverSi ;  "bod 
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y«l  had  no  wruple  of  ooaung  islo  the  bome 
with  his  key,  at  any  time. 

Tlieae  things  boiog  obwrred,  it  moat  be  coo- 
aidered,  tbal  the  tacts-  now  in  efibct  cbar|{od 
againat  the  duchoM  ara  anggealad  lo  be  done 
many  years  since,  and  were  debated  and  oon- 
aideied  before  the  peerst  before  the  rejeetioo  of 
Ibe  two  first  biUSf  and  Umg  befoiv  \lie  agiee* 
meat  for  patting  an  end  to  all  eantroterMs  and 
dabatea.  Now  it  ia  very  bard  lo  |nit  the  duchess- 
to  aoroiMit  again  for  thoae  very  tela,  oaosider* 
ing,  that  after  eight  or  nine  years  many  people 
are  dead,  others  dispersed,  and  not  in  a  Utile 
time  to  be  found  oat,  and  circomstancea  of 
timea  and  places  {wbicb  in  the  nature  of  all 
these  eases  is  almost  all  that  is  left  to  diioovar  a 
falsity)  foroot. 

Tne  duohess  is  also  lUHler  the  nnavoidaUe 
neceasity  of  proving  a  negative  against  down- 
right swearing,  and  that  without  any  saatter 
introductory  ;  and  also  by  two  mean  servants, 
the  one  tamed  out  of  faier  place  for  keeping 
company  with  foot  soldiers,  and  the  other 
leaving  his  place  in  disgust,  beoanse  he  oouU 
not  have  the  play  money. 

Masters  are  alresdv  too  much  in  the  power  of 
their  servants :  and  if  ihey  charge  their  nMslen 
with  adultny,  felony,  and  even  treason,  it  is 
0ot  easily  in  tlie  poirer  of  the  master  to  defend 
himself  against  duwnri|(bt  swearing  ;  servants 
having  those  opportunities  of  the  knowledge 
of  times,  and  places,  and  company,  which 
cannot  be  denied  or  avoided,  and  which  others 
liare  not ;  whereupon  they  may  frame  and 
build  false  evidence^  and  many  times  are  of  ill 
principles  and  desperate  fortunes,  and  ut*  tern- 
pern  very  reventfcl'ul  ;  so  tbat  wlioever  turns 
away  a  servant,  lie  iiinhis  power  for  liis  estate, 
honour,  andweo  life  itself;  and  therefore,  for 
the  ssfcty  and  freedom  of  familiea,  in  other 
countries,  they  are  not  permitted  to  be  evidence 
against  their  nuston,  in  any  matter  criminal 
wliatsoever. 

Note  also,  tbat  the  duchess  thinks  she,  as  an 
£nglish  sttl^ectY  hss,  by  Ma^^oa  Cliarta,  the 
same  right  to  a  trial  in  the  legal  and  ordinary 
way  of  justice,  as  the  rest  of  the  king's  suIh 
jects,  especially  cousiilering  that  there  never 
yet  waa  in  £af|;land  one  precedent  of  a  bill  ex- 
hibiled  in  parliament  to  dissolve  a  marriage  at 
the  first  instance,  without  any  previous  pro- 
ceedings in  the  ecclesiastical  courts,  (whioh  in 
these  cases  is  tlie  Uw  of  ibe  land)  and  not 
above  five  or  six  bills  in  abuve  600  years  ever 
passed  to  dissoUe  marriages,  or  make  second 
marriagea  ffood,  even  after  there  had  been  a 
divorce  in  the  spiritual  courts,  and  those  bills 
too  incases  generally  ivhere  the  husbands  were 
without  any  recrimiDation. 

No  impediment  appears  why  the  duke  should 
Jiot  have  enileavoured  a  divorce  at  law  before 
he  bad  attempted  a  bill  to  dissolve  the  ooar- 
yiage ;  for  any  application  to  the  legislature 
ibr  trial  of  matters  of  private  right  is  improper, 
because  there  are  proper  judicatures  that  give 
that  remedy  the  law  allows. 

To  aafc  any  thiogof  thelegiskture,  in  piivtte 


betwcea  party  and  party,  beyond  what 
the  known  laws  m  force  give,  seems  to  be  iai« 
proper;  becauaa, 

1.  It  M  to  osako  a  law  ia  cae  pwasa's  caie, 
which  is  not  the  bw  in  another's. 

9.  It  ia  to  retrospect  aatienst  ood  after  the 
ftict,  to  augmeot  or  alter  the  peaahy.  Our 
laws  are  oertam  and  known,  that  pcfsoas  nsy 
coafbrm  their  actioiia  to  them. 

9.  The  courts  aad  forms  of  law  are  e^oally 
the  anIgeolB  right  with  thekw»  aadlhesppli- 
catioo  lo  tha  legiaUture  lafcaa  away  all  tbst 
right  of  form  and  cbaigiag ;  whcrm  a  oer* 
tamly  in  time  to  answer,  and  exceptioosts 
witnesses,  aad  other  legal  defeacea  of  the  isei, 
caaaoi  be  denied  the  meanest  sabjcct. 

The  ooasequence  that  abort  and  aumosry 
ways  of  proceedings  auiy  have  on  the  seule- 
ments  of  estate*  aad  femilics,  may  be  very  <lsii- 
geroua;  aad  though  the  duke  of  Norfolk'^  bill 
pamed  the  Hoiiae  of  Peers,  yet  a  grsat  number 
of  the  Pears  both  spiritual  and  temporal,  co* 
lered  their  peoleat  agaiast  ila  paaaing,  and  ibdr 
reasons  for  it 

It  ought  lo  bono  pt^udioelo  thedocbca, 
that  the  next  heir  preaumptive  to  the  duke  doth 
not  yet  appear  to  be  a  Protcetant;  becsow 
when  a  bill,  which  hath  lately  pamed  both 
Houses,  is  become  a  law,  it  is  not  likely  tbH 
nobks  family  will  be  without  a  Pruleslaot  atths 
head  of  it. 

If  any  of  the  witnesses  fbrroeriy  examioedos 
the  liiU  in  1699,  be  now  again  produced,  it  ii 
humbly  apprehended,  that  as  iLe  validity  <f 
their  testiuiony  they  theh  gave  wss  touUj 
overtlirown  by  a  greater  number  of  witnesiei, 
so  it  will  be  again,  though  under  tha  dasadvaa- 
tage  of  the  gtaat  distance  of  time. 


PaOCXIOIMOS  IM  THE  HOUSB  OV  COMMOHf. 

March  19,  1700. 

The  ivadtng  the  bill,  for  iliaoolvii^p  the 
marriage  of  the  duke  of  Norfolk,  tbe  second 
time,  and  bearing  counsel  aa  well  on  the  belittf 
oftbedttohcas  against  the  bill,  asoa  behalf  of 
the  duke  for  the  bill,  being  the  order  of  Uie  day, 
before  the  counsel  was  called  in,  lo  preveotUii 
incoavanieiice  of  people  crowding  iolQ  th« 
Mouse^  the  House  made  an  oroier,  '*  TbsU 
none  but  the  counsel,  .solicitors,  and  par- 
tiea  ahoiikl  be  called  in,  and  that  tlie  wii- 
nesses  should  have  notice  to  attend  witlMUt, 
ready  to  he  called  in,  if  the  House  should 
think  fil 

It  waa  also  intimated,  That  if  the  duke  and 
duchess  did  think  fit  to  come  into  the  Houce, 
they  should  be  accommodated  with  cliairs,  that 
being  a  respect  shewed  to  the  nobility  wb^ 
they  come  into  the  Hotise, 

And  then  the  counsel,  and  solicitors,  sad 
parties  of  both  si«lea  were  called  in :  and  first 
llie  bill  was  read  to  tbem. 

And  then  the  lady  duchess's  Petition  w;J 
read. 

The  ooiuMel  that  appoorad  mmh  »  Tbooau 
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cmd  hit  DuekeUtJor  a  Divorce. 
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PowjTB,  Mr.  0odd,  Dr.  Pinfold,  for  the  du«  I  ciued  of  lO  hi^h  a  crime,  tod  of  so  great  coo- 
chess.  ^  MC'^d*.  ^J^^  ^![-  Northey,  Mr.   sequence  to  the  party  accused,  to  be  heard  to 
4.       >  ««    ^. .......  .  it;  and  though  perhaps 'we.  may  with  reason 

enough  find  faalt  with  the  tedious  proceedinga 


Atwood,  Dr.  Oldish,  for  the  duke. 

And  Mr.  Speaker  thaii  spake  to  this  efiect : 

*  Mr.  Speaker, '  Yon  are  berte,  1  see,  counsel 
ton  both  sides.  The  House  have  ordered,  that 
ray  lady  dochpss  should  be  heard  according  to 
the  prayer  of  her  petition ;  and'  my  lord  dnke 
had  likewise  an  order  to  be  heard  to  make  good 
bhi  bill.  I  think  the  petitioner  is  to  be  heard 
first,  to  make  good  the  allegations  of  her  peti- 
tion;  and  when  the  House  have  heard  you 
both,  as  to  that,  they  will  consider  whether 
they  will  proceed  to  hear  the  allegations  of  the 
bill  made  out 

Sir  ThomoM  Fowyt,  Mr.  Speaker  ;  with  yonr 
favour,  Sir,  1  am  of  counsel  with  the  petitioner, 
the  duchess  of  Norfolk,  against  this  kill  that  is 
now  before  you  ;  and  1  befieTe  I  may  say  with 
some  assurance,  that  this  bill  in  the  manner  it 
is  now  brought  before  you,  is  the  first  that  ever 
was  attempted  in  this  honourable  House.  It  is 
•Sir,  true^  that  sereral  years  ago  this  bill,  or  an- 
other of  the  same  nature,  was  attempted  twice 
in  the  other  House,  and  as  often  rejei^Nl ;  but 
it  is  as  true,  at  last  it  does  come  from  thence 
hither,  but  not  without  a  protestation  there  ;  and 
I  humblv  hope  that  you  will  take  notice,  that 
ftts  is  a  bill  of  diTorcc  in  pnrllament,  in  the  first 
instance  without  a  prerions  prosecution  to  ex* 
Mniiie  the  fact  in  any  of  the  ordinary  courts 
that  haTe  authority  in  these  matters. 

It  lis  a  bill  not  only  to  divorce  the'  duchess 
upon  a  very  short  warning,  who  hath  been  a 
wife  twenty- three  years,  but  to  render  her  infa- 
mofis  to  all  posterity  by  actof  parliamMt,  which 
1  account  to  be  the  greatest  misfortune  possible 
to  befal  any  person ;  and  at  the  same  time  it 
takes  from  her  the  legal  trial  of  the  Act  whereof 
she  is  accused,  and  which  she  hath  a  right  to 
by  the  laws  of  the  land,  sore  as  much  as  the 
meanest  subject ;  and  which  we  don't  apnre- 
bend  she  has  in  any  wise  forfeited ;  nor  is  tuere 
any  reason  assigned,  why  his  grace  has  not 
been  pleased  to  proccNBd  in  the  ordinary  course. 
I  hope,  Sir,  you  will  take  notice  also,  that  this 
b,  in  truth,  nothing  but  a  suit  between  party 
and  party.  It  is  merely  a  cause  matrimonial 
between  husband  and  wife,  b^fa^  originally  in 
the  House  of  peers ;    and  as  hitherto  the  be- 

S'nning  of  causes  between  party  and  party,  in 
at  House,  hath  been  strongly  opposed,  so  I 
hope  it  will  be  thooght  reasonable  to  do  so  al- 
ways, because  it  deprives  the  subject  of  that 
legal  defeace  due  to  him  by  the  law  of  the 
land.  If  this  was  always  complained  of,  when 
the  proceedings  were  in  a  judicial  way,  surely 
it  is  a  great  deal  worse  to  begin  there  a  private 
-cause  between  party  and  party  in  the  legisla- 
tive way.  I  can  see  no  manner  of  difference 
with  respect  to  the  loss  of  those  great  advanta- 
ges the  party  is  intitled  to,  only  this  seems 
rathcv  to  be  the  moet  against  reason. 

Sir,  this  b  a  summary  proceeding  with  a 
witness.  Il  began  but  the  t6th  of  February, 
and  but  a  week's  time  givea  to  the  party  ac- 
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m  some  courts,  where  appeals  and  writs  of 
error  are  justly  due,  as  where  property  b  well 
fixed,  it  must  neetls  be  reasonable :  I  say,  from 
various  causes,  though  suits  in  the  ordinary 
courts  are  very  tedious  ;  yet  I  am  sore  a  sum* 
mary  way  of  proceeding  without  dne  warning, 
or  any  certain  way  of  making  defence  by  any 
known  rules,  and  without  oatn,  as  here  with- 
out appeal,  without  any  possibility  of  retrieving 
the  matter  again,  with  great  submission ;  an4 
if  this  must  te  for  all  that  one  has  in  the  Worid; 
such  a  summary  way  b  a  very  terrible  thing. 

I  would  be  glad  any  one  would  make  it  nb 
own  case,  and  think  with  themtelvcs  how  they 
should  like  it,  if  their  life,  estate  and  all  they 
had,  were  put  upon  such  a  summary  way  of 
proceeding.  It  b  true,  in  some  kmgdoms, 
where  the  government  is  arbitrary,  th^  pro* 
ceedings  are  summarily,  and  most  commonly 
they  go  together :  and  if  we  were  In  a  place 
where  the  judges  were  infallible,  and  them 
were  no  false  witnesses,  and  truth  could  be  dis- 
covered at  an  instant,  a  summary  way  would 
be  best ;  but  since  men  are  fallible,  smce  there 
is  passion  and  partiality  in  the  world,  sim^  of- 
tentimes there  is  notorious  detections  of  per* 
jury,  and  several  things  are  difficult  tabe  db« 
closed,  and  require  a  reasonable  time  for  ez»- 
mining  into  facts ;  fium  thence  it  b  that  there 
are  settled  courses  for  determining  aH  ques- 
tions in  England  between  party  and  party; 
and  there  are  known  rnlea  and  good  methods  for 
the  reUevittg  against  any  ill  judgment  that  b 
given. 

Whatever  yon  may  think  of  thb  particubr 
case  of  the  michess  of  Norfeik ;  the  example 
b  of  mighty  consequence  to  all  parents,  that 
perhaps  msike  hard  shift  to  give  their  daugh- 
ters eoQSlderable  portions,  and  may  tbhik  they 
havetanarried  them  well,  and  made  provisioii 
for  them  and  their  children :  I  say  it  will  be 
hard,  if  their  daughters  should  be  sent  borne  to 
them  npon  a  fortnight's  warning,  and  that 
witnesses  should  be  examined  against  them 
without  their  having  notice  so  muoi  as  of  the 
placesjof  their  abode:  and  a  thing  should  bd 
determined  before  toe  witnesses  can  be  well 
known :  and  it  must  be  agreed  to  be  of  ppreat 
consequence  to  all  collateral  heirs,  if  mamagef 
are'so  eanly  and  suddenly  set  aside  Ibr  want  of 
issue;  which  1  find  to  be  one  of  the  causes  aa-^ 
signed  fbr  thb  bill,  and  that  it  might  be  in  a 
summary  way,  perhaps  before  they  can  well 
hear  of  it.  I  am  sure,  this  is  a  matter  of  too 
great-temptation  to  be  put  upon  men  that  may 
grow  weary  of  their  wives,  and  desire  a  better 
fortune,  or  desire  change,  or  may  be  moved  by 
a  thousand  reasons  we  cannot  think  of,  to  re- 
vive old  (|uarreb,  and  think  of  things  lohgsinou 
passed,  if  you  will  see  such  a  •precedent  of  di* 
vorcing  in  such  a  summary  way. 

Thb  b  sure  of  infinite  concern  to '  us  In 
higher  matters.    A  bill  of  dif  oroe  of  a  woma« 
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Ibe  Mood,  and  takes  awm J  hM  life,  aad  the 
does  verr  fittk Ics:   for  I  find,  acoorJiiy  t» 
tiiebUl,ttblo  foHeil  ber  joiiilaie,  to  Muse 
lierper«Hheomi|itlicrrep«tatMNi;  aadtbaofli 
it  leave  ber  hfe,  it  m  left  with  ifi&niT«  which  ia 
woTM  than  lieath  ;  and  io  a  caae  of  thia  hagii 
momeia,  sore  jou  wii  be  caieM  bow  yoo 
ahcr  the  cootk  oftiiala.    I  bcaaecb  yoo,  Sr, 
will  not  the  reatoa  be  tbo  sane,  that  a  biO  of 
aUaioder  may  be  broogbt  against  a  man,  and 
that  witncsMi  again«t  hini  may  be  fetched 
from  bnrond  tea,  triiicb  be  bad  Ibmerly  dis- 
chan;e(f  from  bis  service,  and  pot  the  other 
side  lo  provo  what  is  alwayv  very  diflicult,  the 
negative,  to  make  his  defeooe,  which  most 
needs  raqoire  a  reasonable  time  for  ilie  making 
oat  of  drcumstanoes,  and  bving  evideoce  to* 
fetber?    Where  will  be  the  d'iffcrence  between 
proceeding  against  a  man  for  hift  life  wiibout  a 
trial,  and  pruceeding  agaiust  a  woman  for  her 
jointore,  wnera  her  name,  famtly,  and  repoU- 
tion  is  concerned,  and  perhaps  her  children, 
tfie  legitimacy  of  whom  muel  oome  in  4pics- 
tion ;  and  in  a  case,  where  the  person  by  no 
behavionr  of  hers  hath  forfeited  sadi  a  trial, 
Mr  the  penon  that  profeciites  this  bill,  cannot 
ahew,  that  be  bath  been  ohstmeted  in  his  pro- 
ooeding  in  the  ordinary  way  ?  I  neod  not  take 
noiioe  of  what  every  body  Imows,  that  we  have 
n  happy  ooutitittion  if  we  can  keep  it ;    every 
nan  can  call  his  wife  his  own,  aiM  his  estate 
hia  own,  because  it  cannot  be  taken  away  hot 
by  legal  trial ;  but  if  you  will  go  into  thepe  ex- 
traordinary rciorts,  when  the  coorts  and  the 
law  ia  open,  witboot  any  previous  preparations 
for  that  matter,  by  having  a  lair  examination, 
diat  the  party  cannot  say  there  is  a  surprixe,  I 
know  not  where  it  will  jeod ;  and  though  in  one 
emo  it  may  be  desirable,  that  there  AonM  bo 
an  extraordinary  relief:    hot  will  this  go  no 
fhrther?  Can  any  body  say  that? 

That  which  we  find  in  Magna  Charta  m  not 
to  be  forgot,  where  there  is  so  moch  care  in  the 
several  instances  of  it  for  the  preserving  of  pro- 
perty, and  the  right  of  trials,  «  Uuod  nuUns 

*  dertmatnr,  nee  aoper  eum  ibimoi^  nee  super 

*  eum  mittimus,  nisi  per  legale  jodidttm  parium 
« snorum  vol  per  legem  terrB.' 

Why,  in  this  case  the  ecdesnstical  law  is 
fef  terrs.  And  if  that  be  to  be  taken  away 
witboot  any  reason,  why  may  not  the  law  in 
•ny  other  case? 

Wo  have,  perhaps,  in  time  of  great  emer- 
gency and  public  difficnkiea,  had  lome  extra- 
ordinary laws  grounded  on  extreordinary  rea* 
tons  i  Init  now  we  are  in  a  time  of  settled 
peace,  when  there  may  boajustdeteriniuation 
According  to  the.  bw  of  the  land,  I  cannot  aee 
•oy  reaaon  for  this  proceeding,  no,  not  io  this 
pnrticnbr  case. 

I  would,  Sir,  with  your  fovonr,  take-notice 
of  those  few  instances  of  this  kind,  that  have 
been  in  England  by  act  of  parliament,  and  io 
what  nianttcr  they  faiTepioceedod* 


There  have  notnansoi  harAy  mxmmoL bnn- 
diod  years;  I  think  I  mny  rhilrngf  them  oyi 
the  other  sidr  10  shew  so  great  a  anrfMr,  but 
thoae  I  have  I  shall  oooie:  but  they  proceeded 

than  this  has  dsne. 

It  k  true,  where  ncnons  have  had  a  fhir  ferial 


and  sentence  final 
and  where  tbo  party  as  to  the 
concluded  acoordii^  to  the  law  of  the  famd  ; 
when  all  this  hath  psmed,  ssmo  iiMtiiirf 
thcfo  have  been,  thai  aAerwardi  an  act  of  par- 
liament has  passed  to  airengibcn  the  acBleaoe, 
and  to  carry  it  farther  than  the  ecclesiastical 
court  wiiraltow,  even  to  thediomiving  the 
marriage,  and  enabling  the  innocent  person  to 
marry  anin ;  bm  yon  wiU  find  all  tlMae  nets 
are  founded  and  bodt  npen  the  aentenoeof  dionn 
coons,  and  recite  those  scBteooes  as  a  grent 
iodueement  to  the  pnriog  of  those  acts;  nnd  I 
crave  leave  just  to  take  notice  of  those.  Tlie 
firet  we  find,  is  that  made  io  the  case  of  the 
marquia  of  Nortbamplon,  which  was  in  5  E.  6. 
He  was  married  to  a  daughter  of  thooarlof 
Essex,  and  she  eloped  from  him»  and  was  nm- 
secuied  in  the  ficclfnisstiral  conitBy  nnd  there 
was  sentence  againit  her  of  divorce.  Thn 
marquis,  from  hence,  took  upon  him  fo  many 
a  daughter  of  the  kirdCobham;  andaAerfov 
years  marriage  of  her,  he  obtained  "kn  ad  n4' 
parliament  to  ratify  the  aecond'  marriago  ; 
which  act  recites  a  aettlfement  of  divoivo  ia  the 
ecclesiastical  court. 

This  look  its  rise  from  examinatioo  ■'^'*M^'«*gr 
to  law ;  and  that  act  of  pariiament  ia  niOHndiii 
upon  it,  and  recites  it  aa  a  previoas  flsattcr  no* 
cesmry  to  induce  that  act. 

The  next  that  follows  was  the  frmoos  case  of 
the  lord  Roes,  afterwards  end  of  Rntlanil, 
though  there  perhaps  was  as  great  a  notoriety 
of  foot  as  can  be  pretended  io  this  case,  and  he 
did  not  stand  impeached  of  any  immodest  be- 
haviour ;  but  even  iu  that  case  the  divorce  by 
the  act,  follow*^  a  divorce  in  the  rorlrriantinsl 
court,  and  ibat  pasMd  with  such  di£Bonlty,  4b«l 
it  was  tour  years  in  hand ;  it  began  in  aixty-aix, 
and  was  not  passed  till  seventy :  I  have  a  oopy 
of  it,  and  it  says.  That  feraamnch  aa  Mannora, 
commonly  called  lord  Ross. 

And  it  proceeds  thereupon  to  enable  him  to 
marry  again ;  but  this,  Sir,  oonid  not  be  hot  ly 
two  wu  of  pariiament  beudea  the  8en|Mioe  m 
the  ecclesiastical  court ;  for  ho  first  got  that 
court  to  declare  the  children  ilk^gitimate,  and 
then  in  the  year  (70)  the  parliament  passed  thin 
act. 

I  know  of  no  other,  till  we  come  to  a  caon 
that  happened  within  oor  memory  ;  it  is  the 
case  of  a  person  of  great  worth,  and  1  hope  It 
will  give  DO  ofience  when  1  cite  the  preoodent. 

It  was  the  ease  of  Mr.  Lnkenor,  who  hWl 
been  grossly  ahuaed  by  has  wife,  by  etopfmont 
and  open  adoliery ;  but  the  act  he  obtained 
went  DO  farther  than  to  disable  the  children 
bom  wbile'sbe  lived  in  0|ien  adultery ;  and  that 
act  recites  a  sentence  of  divorce:  Ibareaenpir 
of  it,  and  1  crave  tavel  may  road  a  few  KiMi 
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«f  it ;   it  recites  that  Mr.  Lnkenor's  mSe  had  i 
cloned  from  her  husband.  I 

There  was  ind^d  a  f  amoas  case  not  long  ago,  ' 
«f  a  lady  that  was  taken  away  by  force,  and 
pretended  to  be  married,  and  an  act  of  parlia- 
nient  came  aflerwards  to  dechire  that  marriage 
nail  and  void ;  but  even  there  was  a  proceeding 
at  law  with  a  witness.     The  person  that  had 
<been  concerned,  was  actually  indicted  and  exe- 
cuted ;  it  was  not  there  to  make  a  divorce,  and 
80  it  had  been  a  vain  thins^to  have  gone  into 
.the' spiritual  court,  where  there  was  no  mar- 
riage ;  for  it  was  only  a  law  after  the  fact  de- 
claratory by  way  of  caution,  to  give  the  more 
satisfaction  that  that  marriage  was  null  and  void. 
'  Sir,  the  last  I  know  of  ^and  it  may  be  proper 
Ibr  you  to  observe  how  quick  these  people  come 
lifter  it)  was  that  of  a  noble  earl,  that  did  obtain 
last  parliament  an  act  for  divorcing  him  and 
iiis  lady :  it  is  the  case  of  the  earl  of  Maccles- 
field ;  but  in  that  case  it  will  be  proper  to  take 
notice  to  vou,  that  there  were  previous  proceed- 
.ings  in  the  ecclesiastical  court ;  there  was  a 
lib^l  exhibited  against  her,  a  charge  upon  her, 
and  witnesses  examined,  and  she  had  a  fair  op- 
porlnnity  of  making  her  defence ;  there  was  a 
i^^^ar  ^d  a  long  proceeding  against  her,  and 
a  prosecution  of  ner,  in  order  to  a  sentence  of 
excommunication;   and  then  there  came  the 
earl's  petition  into  the  House  of  Peers,  setting 
forth,  that  there  had  been  such  a  proceeding^  as 
tljis,  and  that  she  stood  in  contempt,  having 
been  prosecuted  as  far  as  that  court  could  go : 
After  an  examination  of  witnesses,  in  all  the 
jc^es  I  hav^  heard  of  a  divorce  by  act  of  par- 
sliament,  there  have  been  proceedings  in  the  ec- 
clesiastical court ;  this  was  the  way  of  former 
time,  hut  now  we  are  beginning  where  the  mat- 
ter ought  to  end. 

And  now  the  first  application  is  to  that  place, 
wherein  all  these  instances  (as  I  think  it  ought 
tiCf  be)  was  the  last  resort. ,  It  is  true,  this  me- 
thod may  not  please  the  duke,  for  we  know  his 
^race  is  in  baste  for  cutting  the  kuot  asunder  at 
once,  by  the  legislative  power ;  but  I  .hope, 
u)M>n  these  precedents,  you  will  think  it  more 
•reasonable  it  should  be  at  first  untied,  or  at 
least  loosened  by  a  judicial  proceeding.  If  you 
will,  I  do  not  see  how  in  justice  the  parliament 
can  deny  the  like  remedy  the  next  sessions  to 
any  otiier  that  may  be  in  the  like  case ;  it  may 
be  in  worse,  for  here  is  no  pretence  of  any  spti- 
rious  issue.  Can  the  parliament  of  England, 
whence  we  take  our  measures  of  justice,  deny 
the  like  remedy  in  justice  to  any  others  that 
are  in  the  like  case  ?  What  is  it  that  guards  you 
from  an  infinite  application  of  this  nature,  but 
requiring  persons  to  take  the  ordinary  coarse 
first,  and  to  come  round  about'  to  the  parlia- 
ment, as  the  last  remedy,  to  carry  the  sentence 
Serhaps  farther  than  the  ecclesiastical  court  can 
0 :  but  if  persons  can  come  up  directly  hither, 
I  am  apt  to  think  your  lobby  will  be  crowded 
with  petitioners  of  this  nature  the  next  sessions ; 
though  the  sessions  now  are  long  and  frequent, 
tnis  single  business  may  be  so  great  as  to  ob- 
stinct  all  other  business ;  I  am  sure  a  commit- 


tee for  aduHery  would  have  a  fiill  cmpbyment. 
^  Let  it  be  considered  how  strange  it  would  be, 
if  some  poor  man,  npon  this  precedent,  shall 
come  and  make  application,  and  tell  you  b« 
stands  in  neeil  of  such  a  bill  from  the  condition 
of  his  family ;  that  his  wife  plunders  his  house, 
sells  bis  goods,  and  lives  in  adultery,  and  pfays 
this  matter  may  be  examined  in  a  summary 
way,  because  he  is  not  able  to  go  through  the 
costly  course  of  ecclesiastical  courts,  and  be  fa- 
voured with  a  divorce;  would  not  this  poor 
man's  case  seem  to  have  the  like  justice,  or 
possibly  more  ?  And  vet  if  such  a  mean  man 
should  come  with  so^  a  petition,  perhaps  it 
would  look  strange ;  but  yet  in  justice  there  ia 
no  respect  of  persons ;  the  Uw  in  England  ^ 

*  unum  pondus  et  nna  roensura ;'  and  if  this 
should  be  done  in  the  case  of  a  great  and  rich 
man,  and  not  for  a  poor  man,  tney  may  say 
what  has  been  said  by  some,  *  That  our  laws 
'  are  like  the  spider's  web,  which  only  bold  the 

*  lesser  insects.' 

Shall  those  that  expect  the  best  fortunes  and 
greatest  advantage  by  marriage,  not  undergo 
the  bad  fortune  of  marriage  too  ?  I  am  sure  if 
this  be  so,  it  is  a  privilege  of  peerage  never 
thought  on  before. 

You  may  see,  Sir,  by  this  bill,  how  prece- 
dents ^rdw  upon  you ;  at  first  in' the  case  of  the 
marquis  of  Northampton,  it  was  hard  to  get  aa 
act  atler  a  divorce:  so  it  was  in  the  case  of  ny 
lord  Ross ;  the  last  sessions  in  the  case  of  the 
earl  of  Macclesfield;  it  went  farther  there,  be-* 
cause  there  had  heea  a  previous  proceeding  in 
the  ecclesiastical  court,  and  his  lady  had  ob« 
stvucted  that  sentence,  that  act  passed  before 
sentence ;  but  now  we  are  come  to  have  it  done 
without  so  much  as  a  trial  to  get  a  divorce  in 
the  ecclesiastical  courts ;  to  have  all  passed  at 
once  in  a  summary  way,  It  will  be  but  to  {ge^" 
tion  the  parliament,  and  aU  shall  be  determined 
without  a  possibili^  of  being  re-beard. 

I  knovjr  nothing  can  be  said  on  the  other  side 
with  good  reason  (unless  that  which  I  heard  in 
another  place),  why  they  should  not  go  to  the 
ecclesiastical  court,  which  is,  that  those  courts 
cannot  divorce  dviecti/o  matrimony  ;  therefore 
it  would  have  been  a  vain  thing :  this  mar  be 
a  good  reason  for  them  to  eome  to  you  alter* 
wards,  but  it  is  no  reason  for  them  to  come  here 
at  first,  unless  they  would  say  atdiesametime^ 
that  every  thing  ought  to  be  begun  In  parlifir 
ment,  because  it  is  possible  every  thing  nav 
be  brought  to  the  House  of  Peers  at  last :  will 
they  say  that  all  ^ectments  ought  to  be  begun 
originally  in  the  House  of  Peers,  because  aTter 
the  pai'Ues  have  been  at  great  charge  end 
trouble  in  the  courts  below,  tbey  may  he 
brought  thither  by  writ  of  error  at  the  last  f 
This  would  have  oeen  a  good  expedient,  in  > 
cause  lately  where  a  deed  was  tried  over  ana  over« 
if  the  persons  concerned  in  so  many  verdict^ 
bad  once  thought  of  having  b^^n  in  parlui- 
ment  to  have  'bad  it  settled,  whether  il  was  a 
just  deed  or  no ;  if  this  be  the  rule,  it  would  be 
well  it  were  known,  and  made  to  be  the  law  of 
the  kingdom;    for  that  law  will  he  alwaya 
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reckoned  bird  wliich  »  naifo  to  omcim,  if  it 
ma^  not  be  bad  in  another ;  the  law  of  Eng- 
land doet  ffo  throughout,  and  if  it  be  law  lor 
one  it  is  for  another.  1  have  hot  one  tbiof 
nora  to  lay  before  you,  and  that  seems  worthy 
of  your  consideration,  bcaiidea  all  that  1  have 
•aid.  ' 

You  #beer?e  the  bdl  is  general,  withont  re- 
•traint  of  time  and  place,  or  description,  or  cir- 
cnmstauces  relating  to  the  fact:  now,  Sir,  I 
must  take  leave  to  acquaint  you,  that  so  long 
•go  as  April  169  i,  Ins  grace  the  duke,  who 
complains  of  this  matter,  as  if  some  niisiortune 
hail  befiillen  him,  having  made  former  com- 

Slaintii  and  attempts  for  obtaining  what  he  now 
e&ires,  did  at  last  in  April  1694,  not  auddenly, 
but  by  advice  of  counsel,  with  his  frienda  about 
biiii,  after  a  lon^  time  of  agitation,  come  to 
Articles  with  his  wife  ihe  duchess ;  of  which  I 
crave  leave  only  to  read  the  preamble. 

Tbe  articles  are  between  his  grace  the  duke 
cfNoi  r  Ik  and  the  £arl  of  Peterhorough,  and 
locites,  dtc. 

It  i}i  tiierefore  determined  by  the  parties,  and 
au;;ree<l  as  followeth ;  and  thereupon  the  arti- 
cles proceed  to  settle  every  thing  between  the 
dkike  snd  duchess  to  his  own  satisfaction,  and 
according  lc»  his  own  desii^:  his  grace  hath 
reaped  the  benefit  of  those  articles',  by  having 
received  a  great  sum  of  money;  and  the 
duchess  parted  with  her  interest  m  that  great 
And  noble  manor  of  Slieffield ;  his  graceliath 
had  all  that  he  on  his  part  was  to  have,  and 
hath  executed  abundance  of  deeds,  pursuant  to 
bis  agreement.  Now  if,  after  all  thia,  there  be 
A  prospect  of  farther  advantage  by  another 
marriage,  that  will  not  move  you  to  give  him  a 
liberty  for  a  departure  from  so  solemn  an  agree- 
nent ;  in  what  a  condition  are  people  that  hare 
purchased  their  neace  as  the  duchess  has,  if 
they  may  have  liberty  to  go  back  beyond  thia, 
tor  the  lull  has  no  stint  ?  Surely  all  rcooncilia- 
lioo  between  men  and  their  wives,  and  all  acta 
itowards  them,  and  all  acts  of  kindness,  are  to 
be  favoured  ;  and  matters  of  a  divorce  are  of 
An  odioos  natui'e,  and  not  to  be  encouraged 
after  such  composure  of  differences,  and  recon- 
ciliation. We  have  instances  of  some  thst 
have  taken  their  wivesi  again,  and  lived  oom- 
Ibrtably  afterwards  ;  surely  it  shall  not  be  in 
Ibeir  power  to  go  back  and  say,  Pray  let  us  be 
divorced  ;  it  is  contrary  to  the  use  of  all  acta 
of  pardon.  What  is  tlie  end  of  sjl  acts  of 
iMurliaineot  of  general  pardon,  and  all  atatutea  of 
limitation,  but  to  ease  people  in  such  a  caae  f 
For  it  is  impoosible  that  any  person  can  be  able 
to  defend  their  actions  nine  or  ten  years  ago  ; 
they  canttof  keep  tlieir  witnesses  aJiv^,  and 
therefere  the  bw  hatli  often  limited  a  jtime, 
beyond  which  persons  shall  not  go  back :  and 
Miia,  we  think,  the  duke  hath  done  by  articles, 
and  surely  they  are  oonclusive  both  before  God 
And  onn. 

I  shall  say  no  more,  but  that  T  do  not  appre- 
bend  the  aation  will  be  in  any  great  danger,  if 
;tbe  duke  do,  betwixt  this  and  the  next  scasioii, 
jproce^  ID  the  ordinary  come,  and  prtfArc 


matters  againal  aootker  aasBiaii  ^  1  Am  mre  it 
iaofgreatoooaequeooe:  noaiaitOAAdea^bnt 
we  bAve  a  good  oooatitutioA ;  but  if  it  is  m  the 
cose  of  a  particalar  person  to  bo  broken,  sach  a 
breach  in  this  constitution  may  not  bo  very 
easily  recovered. 

I  bope  this  cause,  that  is  precipitAted  bera 
out  of  tjme,  and  before  tboee  preparationa  were 
nnade  that  have  been  in  all  other  cases,  shall  be 
remitted  to  its  proper  place,  where  her  grace 
will  give  the  duke  a  meetiiig,  if  they  be  not 
before  tbnt  time  reconciled. 

Mr.  Dodd,  Mr.  Speaker,  I  deaira  the  farour 
of  a  word  of  the  same  side.  These  bilb  are 
not  common ;  1  think  there  are  not  aborc  three 
tnstancea  to  be  foiud  in  the  recorda  of  this 
kingdooB. 

This  billiato  dissolve  a  marriage  Aftertwenty- 
three  years  continoaoce,  and  that  ooi  upon 
so  many  daya  notice  as  there  baa  been  yean 
of  the  marriage,  for  to  oer? e  the  particular  pur« 
poses  of  one  person :  it  is  a  law  after  the  sop- 
posed  fact  committed ;  the  law  ^houM  go  first, 
and  the  fact  follow ;  it  is  not  a  general  .law  for 
all  the  people  of  England ;  as  such,  it  would 
have  been  another  coosidentioo :  there  u  no 
occasion  for  a  particular  law,  it  b  a  bill  from 
the  Lords,  and  in  a  little  tine,  for  what  1  know^ 
the  fiords  will  prescribe  to  it.  There  ia  not  one 
of  these  billa  for  a  commoDer,onleasin  any  lord 
Ross*s  case,  who  was  of  a  noble  foaiily. 

It  is  not  pretended  by  this  bill,  that  the 
duchess  hath  had  any  apurioua  iasue,  tboiHph 
that  was  the  circumstaocea  of  one  of  tho  wila 
that  did  pass,  and  that  was  a  material  cireom- 
stance  in  the  case ;  and  that  u  not  allcdged 
here.  These  bills  are  not  to  be  made  use  of, 
but  upon  eztraordiuarv  oocaaioo,  and  the 
utmost  extremity,  and  tiU  then  I  hope  such  bills 
shall  not  he  niade  oae  of;-  and  we  think  the 
proceeding  upon  this  bUI  in  this  caae,  will 
appear  much  liarder ;  for  it  is  the  first  instaoce  of 
this  nature,  when  there  haa  been  no  proceedmg 
in  any  court  whatsoever,  to  convict  toe  duchess 
of  this  offence,  no  citation  all  thia  while  in  the 
ecclesiastical  courts,  where  the  duchess 
hare  an  opportunity  to  make  her  defence. 

.If  thoae  courts  nave  juriadiction  in  any  one 
thing,  it  is  in  case  of  matrimonv :  If  tbia  was 
brought  into  thoae  courts,  the  oncbcaB  wonld 
be  allowed  to  make  her  defence,  not  only  by 
way  of  recrimination,  but  examination  o^  wit- 
nesses ;  a  commission  might  be  bad  to  ex* 
amine  witneases  beyond  sea,  if  th^  bad  any 
witnesses  there,  or  in  the  country ;  sho  might 
appeal  to  a  superior  court,  and  thence  to  the 
delegates  :  These  are  all  proper  defoncea  that 
the  law  allows,  that  there  may  bo  no  •urpriso 
upon  the  party ;  and  if  iiuored,  be  may  bo 
righted  in  another  place :  Tbcae  prooeedinga 
we  think  are  necessary  to  go  before  a  bill  of 
this  nature,  for  then  tne  net  would  bo  plain  | 
and  if  the  ducbesa  bad  been  conrided  ja 
this  manner,  as  to  the  foci,  we  most  not 
hAW  bpened  our  mootba  againat  it. 

By  the  same  reanon  that  a  bill  ia  bioogbt  to 
dMSolfetbiaBtma|;f|iAf  litlktiQM  jAoaiAjf 
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have  a  bin  to  Bunry  peo|de:  Be  iteiwct«d  for 
such  and  tucli  reasons,  sach  persons  shall  be 
mairied.  This  would  be  a  much  readier  way 
in  case  of  contracts,  than  any  proceedings  in 
the  ecclesiastical  courts.  And  though  they 
may  say  the  law  of  England  takes  notice  of 
coutraots  of  matrimony,  as  well  as  any  other 
acts,  thai  is  no  answer ;  for  the  fact  is,  whe- 
ther there  is  any  contract  of  matrimony,  or  no ; 
and  so  it  is  here,  whether  my  lady  is  guilty  of 
the  crimes  charged  here  in  the  bill ;  and  for 
this  she  ought  to  have  a  proper  trials  and  ought 
to  be  called  to  an  account  in  the  ordinary  me- 
thods of  the  law ;  and  then  it  miglit  be  proper  to 
carry  the  sentence  farther  than  those  courts  can. 
1  hope  you  will  be  Tery  tender  of  making  a  new 
*  precedent ;  and  I  do  not  know  of  any  btil  before 
this,  to  oonrict  a  woman  of  a  supposed  crime ; 
then  this  is  the  first  bill  of  this  nature,  and  you 
will  consider,  whether  you  will  makO  a  pre- 
cedent of  it  or  no.  Though  this  before  you  is 
the  case  of  a  great  and  honouvable  person,  yet 
your  justice  will  be  the  same  if  it  should  happen 
that  any  other  man  in  the  kingdom  should  be 
in  the  same  circumstances,  and  willing  to  slip 
over  all  trials,  whereby  the  person  accused 
might  have  an  opportunity  of  making  her  just 
defence,  as  is  the  case  of  this  noble  lady,  who 
is  harrie<l  on  allker  twenty-three  years  mar- 
riage to  a  determination  in  as  many  days  in  this 
extraordinary  manner. 

I  hope  tnerefore  you  will  not  proceed  in 
a  bill  of  this  eztraoiidioary  nature,  of  which 
there  is  not  one  instance  to  be  given,  where 
▼ou  have  begun  to  examine  a  supposed  crime, 
but  you  have  always  left  it  to  the  determina- 
tion of  the  law  in  the  ordin&ry  course ;  and 
we  think  it  ought  rather  to  be  so  in  this  case, 
because  it  is  not  pretended  by  the  bill,  that 
there  is  any|8top  put  to  their  proceedings  there; 
there  is  no  absence  of  witnesses,  no  incapacity, 
but  bis  grace  may  proceed  there  to  convict  this 
lady  of  tne  crime  be  supposes  her  guilty  of,  and 
ohe  will  there  have  her  jnst  defence  ;  and  till 
tlien  there  is  no  crime  tor  you  to  judge  upon, 
and  I  hope  you  will  think  fit  to  rgectthis  bill. 

Dr.  Pmfoid,  Mr.  Speaker,  I  desire  to  speak 
a  few  wonis  as  to  the  ecclesiastical  law,  which 
is  a  part  of  the  law  of  England  as  much  as  any 
other,  for  our  law  does  not  receive  *  majus  et 
*  minus ;'  and  the.  ecclesiastical  courts  have 
been  settled  for  several  ages,  and  are  governed 
by  such  rules  which  every  subject  has  a  right 
to.  Sir,  this  bill  is  to  dissolve  the  bond  of  mar- 
riage, and  to  give  leave  to  marry  again  ;  and 
I  crave  leave  to  shew  the  House  what  our  ec- 
clesiastical constitutkms  are  in  that  case,  and 
how  tender  they  have  been  in  that  point,  and 
how  those  constitutions  are  grounded  upon  the 
canons  and  decrees  of  councils. 

The  cases  where  the  bond  of  marriage  is  to 
be  dissolved  are  but  few,  and  they  arise  before 
marriage ;  it  is  in  the  case  of  a  precontract  or 
nonage,  or  consanguinity,  and  there  the  bond 
is  broken  by  the  sentence  of  the  judge,  and  the 
person  hatb  liberty  to  maity  egejn »  but  for 
irhat  omnca.aftenrafds,  wbetncr  il  be  the  case 


of  adultery,  or  any  thing  else,  the  law  eccle- 
siastical, which,  as  I  said  before,,  ia  part  of 
the  law  of  England,  hath  been  very  careful  not 
to  dissolve  the  marriage. 

The  48th  eanon  says,  if  any  layman  shall 
put  away  his  wife,  and  marry  another,  he 
shall  be  excommunicated  :  That  was  the  sense 
of  those  early  «lay s ;  and  sure  they  did  not 
think  it  an  indifferent  matter  because  they 
punished  it  with  so  heavy  a  punishment.  So 
It  was  in  the  council  of  Aries,  S14,  and  there 
it  was  decreed,  that  if  a  man  took  his  wife  ia 
adultery,  be  should  be* forbidden  to  marry. 
There  what  was  to  be  done  ?  Counsel  should 
be  given  him  not  to  marry  while  she  lived* 
though  she  was  an  adultfess. 

And  in  the  council  403,  tlie  Nei^politao  evan« 
getical,  apostolical  council,  it  was  decreed. 
That  if  a  man  was  divorced  fh»m  his  wife,  or 
a  wife  from  her  husband,  there  they  were  not 
to  marry,  but  should  remain  unmarried,  or  be 
reconciled. 

And  in  the  African  council,  canon  lOS,  there 
it  was  provided,  That  they  who  were  divorced, 
whether  it  was  a  husband  from  his  wife,  or  a 
wife  from  her  husband,  they  should  remain  un- 
married. This  was  the  sense  of  the  aocieni 
canons  and  councils,  aud  this  is  received  into 
our  ecclesiastical  constitution.  In  the  15th 
year  of  the  reign  of  queen  Elizabeth,  in  the 
chapter  of  divorces,  it  is  said,  That  upon  ■ 
sentenoe  of  divorce  there  must  be  an  admo- 
nition, and  a  prohibition,  that  the  party  shall 
not  marry  again. 

And  in  the  year  160S,  in  the  beginning  of 
king  James's  reiffu,  there  was  a  farther  pro- 
vision made  to  keep  them  from  being  mar- 
•  ried  again,  and  that  was  this.  That  they  should, 
give  bond  and  security  that  they  should  not 
marry  again ;  this  is  certainly  our  ecclesiastical 
constitution,  and  grounded  on  the  sense  of  the 
ancient  canons. 

Now  it  remains  to  shew  some  advantage  tbia 
would  have  had :  If  she  bad  had  the  trial  which 
of  common  right  is  due  to  the  meanest  subject, 
she  would  have  had  the  advantage  of  chal- 
lenges, which  she  cannot  have  here ;  for  here 
the  evidence  must  drop  from  the  witnesses' 
mouths,  who  are  foreigners,  and  have  been  long 
absent ;  there  they  must  give  an  account  of 
themselves,  which  here  hath  not  been  done  by 
any  body.  The  lady  might  have  given  her  ex- 
ceptions to  those  witnesses,  and  had  a  commis- 
sion into  Holland,  to  have  examined  how  these 
witnesses  behaved  themselves,  and  whether; 
these  persons  were  to  be  believed  and  credited : 
here  she  would  likewise  have  liberty  to  give  an 
account  how  this  design  began.  I  do  now 
speak  with  respect  to  the  duke,  but  I  do  say  it 
does  seem  to  have  begun  a  year  and  a  half  ago. 
She  would  likewise  have  bad  the  advantage  of 
a  thorough  reconciliation :  and  here  are  some 
deeds  in  1694,between  the  dnke  and  the  duchess, 
which  1  hope,  if  the  House  will  uke  an  ae- 
connt  of,  will  have  its  due  effect ;  she  wonkl. 
likewise  have  had  the  advantage  of  an  appeal, 
the  oommon  right  of  the  solgeGi,  and  gronnded 


upon  ffood  reason ;  and  in  cue  Ihera  tiad  been 
A  neglect  in  the  ftret  inaCanccf,  the  party  may 
be  righted  in  another  place. 

By  this  bill  slie  ia  debarred  of  the  adralitaffe 
of  recrimination,  to  which  she  hath  a  right,  lor 
the  text  law  is 

And  the  text  law,  de  dhortiis^  were  the 


charge  most  true,  which  we  do  not  admit ;  yet 
if  she  can  prore  the  same  thing  against  her  hns- 
band,  the  fanh  of  one  most  be  set  against  the 
fiinh  of  another,  and  he  cannot  hate  the  adran- 
tage  of  his  prayer. 

I  shall  repeat  onl  v  one  thing  more,  and  that 
is  the  case  quoted  already  of  the  earl  of  Mac- 
desfleld ;  hot  in  that  caae  the  lady  withdrew 
herself  fire  or  six  dsvs  before  sentence ;  yet 
there  the  lord  Macciesfleld  had  all  her  de- 
fences, and  even  her  recrimination,  and  had  a 
lime  to  prore  it ;  there  was  publication,  and  a 
day  set  down  for  sentence ;  but  she  spun  out 
the  time  till  the  narliamcnt  was  ready  to  rise, 
and  then  my  lord's  friends  ad? ised  him  to  be- 
gin in  parliament ;  and  when  the  Lords  were 
aoqnaiolied  of  my  lady  Macclesfield's  standing 
in  oontenapt  of  tne  court,  and  she  was  prose- 
cuted so  nr,  that  she  was  almost  ready  to  go 
to  prison  for  her  contempt,  then  the  House  of 
Lords  did  thuk  lit  to  receive  my  lord  Maccles- 
field's bill,  and  not  before ;  hut  before  my  lord 
Hacdesfield  brought  his  bill  in  parliament, 
there  was  nothing  remained  to  be  done  in  the 
eocleaisstical  courts  but  sentence :  and  1  hope 
for  all  tliese  reasons,  you  will  not  proceed  upon 
thti  bill. 

Mr.  8eij.  Wright.  Mr.  Speaker,  I  am  of 
oouumI  for  the  duke  of  Norfolk,  who  is  your 
suppliant  for  this  bill,  for  redress  against  the 
hmest  injury  that  can  be  offered ;  the  rights 
ofnis  roarriage-lted  have  been  invaded,  and  be 
comes  for  that  relief  here,  which  no  other  court 
can  afibrd  him  ;  for  the  leaned  doctor  on  the 
other  side  tells  you  pUinly,  from  the  canon 
law,  that  there  can  be  uo  divorce  a  vinculo  ma- 
irimonii  in  their  courts :  now  to  send  us  to  a 
court  for  relief,  that  they  tell  us  before-hand 
can  give  us  none,  is  in  effect  to  tell  us  we  shall 
haTe  none  at  all. 

The  bill  is  founded  upon  the  suggestions  con- 
tained in  the  first  three  or  four  lines  of  the  bill, 
that  the  duchess  of  Norfolk  hath,  for  divers 
TMrs,  lived  in  separation  from  the  duke  her 
nnaband,  and  bath  had  unlawful  familiarity  and 
adulterous  conversation  with  sir  John  Ger- 
maine,  and  is  guilty  of  adulter jr  on  her  part, 
and  bath  broken  the  bond  of  matrimony :  tnose 
are  the  reasons  for  which  the  duke  desires  this 
bill  may  paas ;  it  is  for  the  adulterous  conver- 
sation of  the  duchess,  not  for  one  single  act, 
but  a  continual  series  of  the  like  acts  for  many 
years ;  Ibr  we  shall  not  give  only  one  single 
act  or  instance  in  evidence,  but  pruve  thia  con- 
versation for  several  years,  beginning  in  1687, 
and  carried  on  to  tlie  latter  end  of  1695. 

It  hath  been  objected,  that  this  is  the  first  in- 
stance of  a  divorce,  the  first  bill  of  this  kind, 
where  there  has  been  no  proceedings  in  the 
-oititital  court:  that  it  is  the  first  bin  of  this 
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kind  we  den;^ ;  but  thai  ^ere  have  heen  no 
proceedings  m  tlie  spirhual  court,  we  own ;  for 
the  earl  of  Macclesneld's  was  the  same,  to  all 
intents  aiMl  parpoass,  as  thia  is;  for  though  it 
b  true,  they  had  been  in  the  sphitual  court, 
yet  it  ia  as  true,  they  came  here  into  parlia- 
ment befere  any  sentence  in  the  sptritmd  court : 
now  to  what  purpose  is  it  to  go  mto  the  spiri- 
tual court,  and  not  to  stay  for  me  determination 
of  that  court,  if  the  judgment  of  that  court  is  to 
hsve  anv  weight  in  the  case  of  the  «arl  of  Mac- 
desfieid  ?  It  is  true,  they  had  been  there  and 
examined  witnesses  on  one  side  with  all  prect* 
pitation,  yet  would  they  not  stay  for  a  sentence 
there,  but  quitted  their  own  proceedings,  and 
came  to  the  parliament.  Now  I  do  take  it, 
that  they  had  better  never  been  there,  than  to 
have  come  away  before  sentence;  for  when 
they  were  in  the  spiritual  court,  and  were  pro* 
ceemng  there,  to  leave  that  court,  shewed  rather 
a  mistrust  of  their  owu  case.  But  it  was  no 
objection  in  that  esse,  that  it  was  taking  it 
away  from  the  jurisdiction  of  the  spiritual  court. 
We  do  not  come  to  you  for  any  tning  the  spi» 
ritual  court  can  grant  us ;  for  that  court  goes 
no  farther,  if  the  fact  be  proved,  than  to  make 
a  separation  a  menta  tt  thoro^  but  the  bonds  of 
marriage  is  to  be  continued  still :  now  with 
submi$si()n,  tliis  is  to  punish  the  innocent  in- 
stead of  the  guilty:  what  would  the  duchess 
desire  more,  thsn  to  be  separated  from  the  bed 
and  board  of  her  husband,  and  be  lefl  free  to 
accompany  sir  John  Germaine  f  But  we  go 
further,  for  we  come  to  the  parliament  to  dis- 
solve this  msrringe  fi)r  that  which  is  allowed 
by  several  learnra  writers  to  be  a  justifiable 
reason  for  so  doing,  for  adultery  committed  by 
the  wife :  it  is  expressly,  that  a  man  shall  not 
put  away  his  wife,  except  in  case  of  foniica- 
tion ;  this  text  plainly  ailowa,  that  in  case  of 
fornication  a  man  might  put  away  his  nife ; 
but  the  Popish  canous  the  doctor  has  naroeil, 
have  put  a  construction  upon  it :  say  they,  you 
shall  put  her  away ;  but  now  ?  She  shall  be  re- 
moved from  your  bed  and  table,  but  you  shall 
not  marry  another.  Then  thev  say,  there  is 
no  uret!edeot  of  a  bitl  of  this  kind,  but  there 
hatn  been  a  previoua  prosecution  in  the  spiri- 
tual courts.  I  apfree  tne  marquis  of  Nortbainp* 
ton's  case,  that  that  act  does  recite  the  proceed- 
ings in  the  spiritual  court:  but  that  case  is 
stronger  than  this,  for  there  the  marquis  of 
Northampton  had  married  even  in  the  teeth  of 
their  canon  law,  and  comes  aftewards  an  act 
of  pariiament  to  make  this  marriage  good,  and 
there  the  divorce  was  no  ingredient  upon  the 
passing  of  the  bill :  but  the  parliament  enacted 
the  marriage  to  be  lawful.  In  my  lord  Koiis's 
case,  there  is  no  meotion  of  any  divorce. 

I  appeal  to  the  Journals  of  your  own  ilou^ies 
for  that ;  but  notwithstanding  the  divorce,  the 
whole  matter  was  examined  over  again,  wit- 
nesses were  examined  both  in  the  House  of 
Lords,  and  here  upon  the  first  bill  which  was 
brought,  which  was  to  illegitimate  and  bas- 
Urdize  the  children ;  and  the  witnesses  proved, 
thai  my  lord  Ross  and  his  lady  had  not  lain 
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together  for  a  kmg  time,  tnd  thti  ahe  hod  ko|yt 
componT  ivitb  otCen ;  so  that  the  parlmment 
did  not  found  the  hiU  upon  what  bad  been  done 
upon  the  dirorce. 

1  appeal  to  your  own  memoryt  that  in  the 
earl  of  Macclenield's  case,  there  was  no  use  at 
aU  on  that  side ;  the  bill  was  brooght,  that 
there  had  been  proceedings  in  the  spiritual 
court,  nor  is  there  any  such  thing  recited  in  the 
bill,  but  only  an  express  downright  charge  of 
adultery ;  nor  was  it  proper  for  them  to  have 
mentioned  any  proceedings  in  the  spiritual 
court,  since  they  ware*!  ihvX  prosecution ;  but 
we  on  the  other  side  insisted  on  it,  as  a  reason 
why  the  parliament  should  not 'proceed  in  it,  it 
being  to  take  upon  them  an  original  jurisdic^ 
tion ;  but  we  were  then  answers  by  a  learned 
gentlemaa  against  this  bill,  that  it  was  in  vain 
to  go  |here,  for  they  could  not  give  the  remedy 
that  might  reasonably  be  expected.  I  beg  the 
favour  to  mention  a  case  or  two,  where  divorces 
have  been  in  pvliameat,  and  there  have  been 
no  procecdingain  the  spiritual  court;  one  of 
them  was  the  case  of  Mra.  Kaieht,  who  was 
married  ifrfra  rnmn  nmhUtt  to  Mr.  Goodwin. 
Every  one  knows,  that  a  mania^  ti;^  unrun 
nubitei  is  a  good  marriage ;  and  if  the  woman 
be  above  nine  years  old,  she  shall  be  endowed ; 
and  yet  notwithstanding,  for  some  irregular 
prooeedinga,  without  gomg  into  the  spirit oal 
court,  tbey  came  into  parliament ;  a  bill  was 
passed  9  by  which  thb  marriage  waa  dissolved  $ 
and  I  think  it  is  expressly  enacted,     . 

That  she  shall  not  marry  till  sudi  an  age. 
This  goes  farther ;  for  here  I  am  sure  the  doc- 
tor would  have  explained,  and  told  you,  if  there 
had  been  reason  to  dissolve  the  marriage,  they 
couM  have  done  as  great  a  feat  in  the  spiritual 
court ;  that  thev  could  have  examined  wit- 
nesses upon  oath,  and  could  have  told  you 
whether  there  was  proper  evidence ;  yet  the 
parliament,  without  any  regard  to  what  they 
could  do,  would  assert  their  own  jnrisdiction. 

The  case  of  Mr.  Wharton  was  mentioned  on 
the  other  side ;  and  therefore  I  need  not  say 
any  thing  to  it :  there  was  nothing  of  divorce, 
nor  needed  any. 

They  say  this  bill  begins  where  it  is  proper 
for  mattera  of  this  nature  to  end ;  and  that  after 
we  have  taken  a  turn  into  the  spiritual  court, 
and  travelled  three  or  four  years  there,  then  it 
will  be  fit  for  the  judgment  of  parliament.  I 
would  know  if  thev  had  been  seven  years  in 
that  court  (and  perhaps  if  they  come  there,  we 
shall  not  get  out  sooner)  to  what  use  the  exa- 
mination of  that  court  would  be.  This  house, 
I  presume,  wouM  not  let  those  depositions  be 
read  here,  especially  if  the  witnesses  to  their 
fiicts  were  living. 

They  say  this  is  a  very  summary  way  of  pro- 
ceedings it  may  be  too  quick  for  the  duchess  ;* 
but  you  may  be  pleased  to  consider,  that  there 
was  a  bill  brought  into  the  other  House  some 
yearn  ago,  and  rejected ;  upon  what  terms,  that 
will  rest  upon  us  to  shew  you  by  and  bye. 

But  the  matter  was,  the  witnesses  that  proved 
the  &ct,  was  sent  oot  •f  the  way  by  the  duohess 


and  sir  John  GerDBaiae*  when  things  were  m^ 
der  an  examination ;  and  we  hope  a  matter  of 
this  nature  never  shall  be  baffled  by  keeping 
the  evidence  oat  of  the  way. 

We  toM  them  k>ng  ago,  who  the  witnesses 
were ;  they  were  tbe  duchess's  servants,  such 
as  they  thought  fit  to  entrust. 

They  say  thn  bill  deprives  the  duchess  of 
her  trial ;  1  hone  nobody  thinks  the  parliament 
will  pass  a  bill,  without  due  examination  of 
witnesses,  and  legal  proof  of  tho  fact;  if  sn, 
what  matter  is  it,  whether  tlie  proof  be  made 
before  tbe  parliament,  or  some  inferior  court? 
If  the  duchess  be  guilty  of  this  crime,  we  come 
here  for  relief,  which  the  spiritual  court,  the 
doctors  tell  you,  cannot  give  us;  sinoe  the 
duchess  hadi  broke  the  Iwnd  of  matrimony; 
we  come  to  you  to  dissolve  that  marriage^  and 
I  hope  we  shall  have  it. 

The  doctor  hath  insisted  on  one  tiling,  that  I 
think  is  very  extraordinary :  he  tdls  you,  by 
the  rules  of  their  law,  if  the  woman  can  raert* 
minate,  and  prove  her  husband  guilty,  in  such 
a  case,  they  must  set  the  fault  of  one  against 
the  fault  of  the  other. 

I  wish  the  doctor  could  have  tokl  you  tha 
(^ence  had  been  equal,  that  the  injury  to  fii* 
milies  had  been  equal ;  a  ntfan  by  his  lolly  of 
this  kind  brings  no^iirious  issue  to  inherit  the 
lands  of  his  wife,  but  a  woman  deprives  her 
husband  of  any  legitimate  issue ;  for  when  she 
converses  in  this  manner  with  another  man^ 
the  issue  may  be  equally  looked  upon  lo  be  that 
man's,  if  not  more,  and  his  lady  hath  kept  this 
conversation  ever  since  th^  year  1687,  and  left 
the  duke. 

One  thing  is  farther  objected,  and  they  insilt 
upon  certain  articles  of  agreement  in  ninety* 
four;  and  the^jr  read  to  you  the  preamble  of 
them:  why,  Sir,  the artioes,  if  they  eone  lo 
be  read  through,  I  am  sure  it  won't  amomit 
to  what  tbey  pretend ;  it  does  not  amonnt  to 
this,  that  the  duchess  might  use  her  body  as 
she  pleased ;  there  is  no  agreement,  that  she 
should  live  after  her  own  pleasure,  indeed, 
ahe  was  to  have -the  use  of  her  houshold  goods* 
and  servants,  and  Uve  %vhere  she  pleased ;  hot 
that  will  not  justify  her  in  her  way  of  living. 

Then  to  tell  you,  these  arc  matters  of  mtf 
standing ;  tbejr  are  so,  and  of  a  long  conn«* 
nuance ;  for,  if  my  instructions  prove  true,  we 
shall  prove  ihis  scene  of  adultery  fur  piatter  of 
eight  years  successively,  and  that  by  servants 
that  were  privy  to  the  intrigues,  who  were  sent 
away  to  Holland ;  but  no  sooner  was  the  bill 
baffled^  but  the  man  was  sent  for  again,  and 
the  same  conversation  continued  that  was  be* 
tween  the  duchess  and  sir  John  Germaine  be- 
fore he  left  England. 

'  The  same  was  continued  after  he  came  back 
to  his  service  in  ^1691) ;  only  they  were  some* 
thing  more  cautiousi  and  people  were  not  ad- 
mitted so  familiariy  to  see  them  in  bed  together 
in  (1699) ;  and  so  it  continued  till  1695. 

They  mentioned  the  Statute  of  limitationsi 
which  was  to  put  an  end  to  frivokms  ami  vexa« 
tious  actioiM :  how  they  can  apply  it  to  tki* 


1S60]         19 WDLUAM  IIL     ProeeeAigi kiwemikeDmie ofNor/Uk     flSSG 


,  lounol  Me;  beeamt  a  aMnriiaM  not 
bring:  frivoloui  and  vexAtkHM  actions  after  a 
IcMB^  (Kstapca  of  tiaui,  tboicfbra  a  man  shall  not 
Goa»|)laia  wbco  be  hath  rsceired  the  gi^atcst 
iDJory  that  can  be  done  to  mankind. 

8ir»  they  are  kind  to  os  ajgain,  in  reeom- 
mending  it  to  the  duke  to  go  into  the  spiritual 
court  tdl  the  next  sessions ;  bat  we  think  we 
are  in  jiroper  method  beret  lor  that  relief  which 
tho  spiritual  eourt  cannot  iprant ;  and  since  we 
Jiaye  so  good  reason  to  oome  here,  if  we  prove 
the  fact,  I  hope  this  high  coort  will  not  send 
away  a  complaint  of  this  natnre,  withoat  soch 
rslisf  as  suitable. 

Mr.  Noriluy.  Sir,  I  am  of  the  same  side : 
1  would  beg  leare  to  say  this :  As  to  what  the 
coonsel  have  said  in  rebtion  to  the  evidence, 
titat  there  were  three  witnesses  examined  upon 
oath,  in  the  House  of  Peers,  before  the  bill  did 
pass  there ;  sod  1  believe  they  are  aware  of 
that,  and  that  when  yon  hear  our  witnesses, 
there  will  be  no  answer  to  be  given  on  their 
Me ;  and  indeed  the  witnesses  they  brought, 
were  so  far  from  contradicting  our  witnesses, 
that  they  did  really  confirm  &m.  Bnt  that 
is  not  tlio  case  now,  what  oor  evidence  is,  or 
whether  it  be  fit  for  yon  to  believe  them,  that 
will  be  when  yoo  have  heard  them ;  and  for 
the  matter  of  the  time,  that  you  cannot  take 
notice  of  neither,  till  yon  hear  our  evidence. 
But  this  I  may  say,  we  shall  bring  a  man  that 
wilt  speakio  within  four  or  five  years. 

But  the  matter  they  apply  themselves  to, 
which  is  material,  is,  whether  it  is  proper  Ant 
yon  to  proceed  on  tlys  bill,  that  is,  to  give  such 
a  relief  as  we  desire,  by  dissolving  this  msr- 
liage  7  And  in  the  next  place,  whether  this  be 
a  proper  time  to  ssk  this  favour  ? 

For  the  first,  the  learned  doctor  lells  yon,  it 
is  not  proper  at  any  time  to  do  it,  for  he  would 
have  the  canon  law  govern  here,  aa  it  does  in 
their  courts.  But  the  counsel  on  the  other  side 
have  cited  you  several  precedents  where  it  hath 
been  done.  In  the  Case  of  the  marquis  of 
Northampton,  the  second  marriage  was  con- 
trary to  the  canon  law,  and  yet  that  marriage 
was  confirmed  according  to  God*slaw.  And 
thb  IhU  is  to  relieve  against  the  canon  law. 
-  Now,  whether  we  are  here  in  a  |>roper  time ; 
sir  Thomas  Powys  has  said  a  great  many 
things,  which  may  be  proper  to  many  other 
purposes.  One  argument  was,  because  the 
witnesses  cannot  be  upon  oath ;  but  that  we 
know  will  not  prevail  in  this  place.  In  the 
next  place  they  except,  because  this  proceed- 
hug  is  in  a  summary  way.  I  would  know  of 
them,  whether  there  is  not  the  same  objection 
to  all  proceedings  before  a  jury,  that  tliey  have 
no  notice  w  list  witnesses  will  be  produced  ? 

Then  in  the  next  place  tbey  oring  a  great 
argument  for  the  reatal  of  some  of  these  bills, 
tmt  there  have  been  a  sentence  in  the  ecclesi- 
astical courts.  Now,  it  is  true,  tliev  have  been 
io  in  some  of  those  oases :  But  I  beg  leave  to 
observe,  that  in  the  case  of  the  marquis  of 
Northampton,  the  bill  was  not  to  confirm  the 
aanleno^  or  to  eoahla  then  to  marry,  bm  to 


deliver  tbeariNit  of  tha  banda  of  tbe 

tical  courts,  who  said  it  waa  not  lawful  in  ihac 

case  to  marry,  for  they  were  ownieci  befeic 

1  hef  leave  to  say,  thai  ia  the  ease  of  my 
lord  MittclesfieM,  there  waa  no  notice  in  ise 
bill  thai  came  down  to  yoo  of  noy  |aroeeedinos 
in  the  ecclesiastical  courts :  And  1  take  tba 
to  be  the  reason,  because  thera  was  no  aeoieoi^, 
though  where  there  was  a  aentcnce,  they  hU 
good  reason  to  take  notice  of  it.  And  I  think 
there  is  as  much  certainty,  end  as  good  grooD^ 
to  proceed  on  this  bill,  aa  in  the  ocEer  case,  fcr 
the  witnesses  have  been  afavndy  ocamhiediB 
the  House  of  Lords.  In  the  cone  of  my  M 
Ross,  there  was  no  regard  to  the  detarminssioa 
of  the  ecclesiastical  couita,  as  •  gyidc  to  tbe 
pariiament;  and  it  waa  looked  upon  as  of  as 
consequence,  for  tha  witneases  were  r  ismiwi 
again. 

It  is  true,  when  we  came  beloro  joa  witboet 
soch  a  prooeedinjr,  we  came  under  Ihia  di&id- 
vantage,  yon  wm  be  aoe^  to  esfwct  a  plaiacr 
and  fuller  proof;  but  for  that  we  will  oader- 
take  to  make  the  foot  so  plain,  tlial  they  cannot 
give  the  least  pretence  to  anawer  to  it. 

We  are  here  asldttg  that  vfe  cannot  havesav 
where  else:  their  great  design  in  delay,  soil 
that  we  have  learnt  from  the  civilian,  who  tdb 
you,  their  methods  sre  very  grave  and  deiibe- 
rate,  and,  that  they  may  have  a  eommisskin  to 
examine  witnesses  beyond  aea ;  nod  that  is  w 
enquire  how  their  own  servants  bare  lived  be- 
yond sea. 

As  to  what  snr  Thomas  Powya  wuoU  have, 
that  is,  that  we  should  go  into  ttie  spiritml 
court,  and  apply  onrselvca  here  again  next  ses- 
sions, I  do  not  think  the  legislature  will  send  ss 
back  to  ask  that  in  the  apiritnal  coort  which 
both  have  snbmitted  to :  For  after  the  doks 
had  miscarried  in  the  relief  he  sooght  by  aas 
tber  bill,  by  the  duchesses  sending  tbe  witosans 
out  of  the  way  ;  why,  truly,  after  that,  to  pre- 
vent any  proaecutioo  in  the  spiritnal  cowl,  tbe 
duchess  submitted  to  a  separation  by  artidtt, 
and  that  was  alt  the  duke  ooold  have  pretended 
to  by  the  ecclesiastical  law  :  We  follow  her 
upon  that,  and  come  to  enforce  that  separatioo. 
And,  to  inake  it  effectual,  and  forthat  wbidi  we 
humbly  hope  will  be  thou^t  bnt  joslioe  to  tba 
duke,  that  is,  to  be  delivered  ftom  thb  wtfo, 
and  to  have  liberty  to  marry  again  ;  we  tbisk 
there  is  no  occasioo  for  delay,  and  that  nobody 
can  be  hurt  by  a  precedent  that  carries  relief  is 
this  nature,  and  deliver  us  from  a  law,  wbick 
in  the  days  of  popery  was  pot  upon  ns.  Upta 
the  wliole  matter,  I  hope  yoo  wtll  think  thai  ws 
are  here  very  properiy  for  relief,  and  that  ws 
shall  have  the  favour  to  call  our  witnnses. 

Dr.  Oldisk.  Bir,  tbe  great  olyrtioo  againit 
the  passing  of  this  bill  was,  becanse  wilneses 
bad  not  be^  examined  in  the  proper  coot.  It 
is  very  ^rue,  generally  speaking,  in  ossei  it 
ought  to  be  so ;  but  here  is  n  very  great  excep- 
tion to  that  rule,  and  which,  I  tfink,  cannot 
admit  of  an  answer,  and  that  ia,  the  notoriety  of 
the  fact ;  and  in  that  case  they  btsin  with  ese^ 
ctttioo.    Aodif  tbatbeao,  libmilbercnevfr 
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WM  a  clearer  demoDStratioD  io  the  world ;  for 
when  formerly  the  duchess  came  lo  give  in  her 
answer  in  the  Bouse  of  Lords,  to  the  charge 
as^inst  her,  she  did  declare,  that  in  the  year 
89,  or  thereabouts,  she  went  oot  of  Engnind, 
and  tarried  ttiree  vears,  and  retdmed  about  the 
time  of  the  revcIatioD.  And  it  does  plainly 
appear  there,  beyond  all  qaestion,  that  she  was 
at  Lsmbeth,  and  went  nnder  the  name  of  the 
lady  Beckman,  and  was  attended  by  one 
Keemer,  who  went  then  by  the  name  of  Good- 
roan..  Besides  this,  there  are  witnesses  that 
speak  to  particular  facts.  Now,  I  say,  here  is 
that  which  amounts  to  demonstration;  and 
where  there  is  a  notoriety  of  fact,  thai  is  an 
exception  but  of  the  general  rule,  and  it  is 
proper  to  begin  witli  execution. 

There  is  an  exception  to  the  general  councils 
and  canons  that  oave  been  mentioned,  tliat 
there  shall  not  be  a  divorce  d  vinculo.  Sir,  I 
say,  it  was  an  ecclesiastical  constitution,  which 
was  against  the  law  of  God ;  and  it  is  demon- 
stralily  so ;  for  where  our  Saviour  says,  that  a 
man  shall  not  put  away  his  wife,  except  in  case 
of  fornication ;  it  is  plain,  that  in  case  of  forni- 
cation he  may. 

There  is  another  thing  insisted  on,  and  that 
is,  that  there  was  a  reconciliation  between  the 
duke  and  his  duchess.  It  is  true,  a  reconci- 
liation should  drown  all  thinjyfs  before  that  time ; 
hut  when  the  law  takes  notice  in  case  of  a  re- 
lapse, that  does  rtcrudiKtrty  it  rubs  upon  the 
old  sore,  anil  then  that  which  was  bemre  laid 
asleep  is  brought  again  upon  the  stage,  and 
will  return  with  greater  vengeance.  And  we 
bare  plain  proof  of  her  living  in  the  same  man- 
ner since,  as  before. 

But  tbey  woold  insinuate  to  you,  that  in 
case  there  was  a  trial  in  the  ecdesiasticsl  court, 
there  might  be  a  recrimination ;  but  there  must 
be  a  compensation,  which  cannot  be  thought  in 
this  case  $  for,  I  think,  in  this  case,  under  fa- 
vour, (here  b  no  comparison.  I  do  not  think 
they  are  paria^  for  it  is  impossible  for  the  hus- 
band to  do  that  injury  as  the  wife  may ;  for  she 
may  bring  a  bastard  into  the  family,  and  then 
the  estate  does  not  go  according  to  the  law  of 
God  and  nature,  for  every  body  desires  his  own 
blood  should  succeed  him. 

Sir  Tho.  Powyt,  Sir,  I  shall  say  but  very 
little.  But  three  or  four  tbin^  have  been 
mentioned  on  the  other  side,  which  they  offer 
as  if  they  conceived  them  to  have  great  weight, 
and  yet  they  seem  to  me  as  very  capable  of 
being  answered ;  and  I  crave  your  favour  to 
doit 

Tbey  have  gone  much  upon  the  proofs  that 
they  are  ready  to  make,  and,  I  think,  not  very 
properly,  because  we  speak  against  their  pro- 
ceeding upon  this  bill ;  but  I  am  sure  it  turns 
upon  them :  For,  according  to  theif  own  shew- 
ing, they  are  very  well  prepared,  to  proceed 
in  a  regmar  course,  for  they  have  their  wit- 
nesses ready,  and  nothing  does  obstruct  them. 

Mr.  Seg.  Wright  mentraned  a  thing,  which, 
I  must  confess,  I  was  surprized  in  ;  for  when 
I  told  him,  be  oouU  not  find  ^ny  precedent  or 


such  a  bin  aa  this,  witboot  a  previous  proceed- 
ing in  the  spiritual  court;  Mr.  Serj.  Wright 
said,  it  was  quite  otherwise ;  and  to  sliew  you 
it  was  so,  be  cited  two  cases  where  there  was 
no  marriage.  Now,  I  always  understood,  a  di- 
Torce  must  be  in  any  case  wliere  there  was  a 
marriage,  for  the  case  of  Mr.  Knights,  that  waa 
very  lately :  That  was  the  case  of  an  infant, 
who  they  pretended  to  have  married  infra  anmtm 
nubiUs;  and  therefore,  savs  be,  the  declaring 
of  that  marriage  to  be  nun  and  void  by  act  of 
parliament,  was  a  divorce.  Ttie  other  was  the 
case  of  Mrs.  Wharton,  which  was  no  marriage 
neither,  for  marriage  must  be  hy  concent,  and 
that  was  a  force :  and  that  he  fancies  to  be  a 
case,  where  there  was  a  divorce  too,  without 
proceeding  in  the  spiritual  court ;  and  yet,  of 
his  own  shewing,  it  was  no  marriage. 

Another  thing  I  am  much  more  surprized  at, 
we  insisted,  that  they  would  not  shew  an  act 
for  making  a  divorce  without  giving  the  party 
an  opportunity  to  make  a  defence  ;  and  the 
doctor  says,  in  common  cases  it  ought  to  be  vo  s 
and  they  cited  the  earl  of  Macclesfield  we  first 
mentioned,  and  the  doctor  told  you  the  pro- 
gress it  had,  and  that  there  was  a  full  and 
regular  proceeding,  of  great  length  of  time ; 
and,  that  my  lady  Macclesfield  had  all  her  wit- 
nesses examined,  and  my  lord  prosecuted  her 
to  an  excomrouoi<!ation,  which  is  in  effect  a 
sentence,  for  it  is  in  our  law  asin  cases  of  out- 
lawry. This  lie  calls  a  precedent  wherein 
they  proceeded  to  get  an  act  of  parliament, 
without  a  previous  proceeding  in  the  spiritual 
court. 

He  tells  you  in  the  next  place,  That  not- 
withstanding the  divorce  in  the  case  of  my  lord 
Ross,  the  parliament  did  examine  witnesses  ; 
it  is  true,  tbey  did,  for  I  don't  think  they  will  so 
entirely  pin  their  faith  upon  those  proceedings, 
as  to  have  no  other  satisfaction.  But  will  he 
therefore  say  they  took  no  notice  of  it,  when  it 
is  the  Foundation  and  ground  of  the  bill  ? 

He  tells  you  in  Uie  next  pUce,  that  the  crime 
does  not  seem  equal  between  the  one  and  the 
other;  and  so,  in  some  sort,  they  ridicule  tlie 
doctor's  notion  of  recrimination.    But  I  ap« 

Crebend  the  doctor  is  right  in  it  a  for  it  woold 
e  hard  if  a  man  should  marry  a  ^foung  woman, 
and  give  her  an  ill  example  in  his  own  family, 
(I  do  not  say  it  is  this  case)  and  bring  her  ac-. 
qoainted  with  loose  and  ill  company,  and  by  bis 
exampleor  provocation  lead  her  into  the  sane 
offence ;  would  that  man  deserve  to  he  rewarded 
with  a  new  wife,  and  another  portion,  because 
bis  first  wife  bad  only  followed  his  example  P 

They  say,  the  ofience  is  not  equal,  because 
the  man  brings  no  children  into  the  family. 

I  doubt  it  happens  oftentimes  to  them  that 
go  abroad,  that  toev  bring  home  that  to  their 
wives  which  sticks  longer  by  them  than  their 
children. 

Then  to  come  and  say,  the  articles  cannot  be 
of  any  use  to  us  at  all ;  and  to  imagine  that  wo 
use  the  articles  so,  that  the  duchess  m^ht  be  at 
perfect  liberty  to  live  in  adultery ;  I  wonder 
how  that  conceit  hath  followed  him  hithaiv 
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wh«o  we  told  bfin  we  b«d  not  toeh  a  iboogbt  | 
as  to  lire  in  adultery,  bat  thev  to  direct  her  to 
Mto  wparato ;  and  to  we  uscdtlKm,  as  99  an- 
awer  10  that  part.  We '  used  them  likewiw  as 
an  act  of  total  oblivion  and  remiision  of  anv 
thing  beyood  that  time ;  and,  I  hope,  to  sncn 
purpoees  they  shall  be  thoag;ht  sacred. 

Now  I  beseech  vou.  Sir,  on  the  whole  nnat- 
ler,  hare  they  00  toe  other  side  said  one  thing 
hot  what  does  totally  tend  to  bring  all  oases  ^ 
adoltery  immediately  before  y oof  Hare  they 
distingttished  this  csm  from  the  case  of  any 
other  person  P  And  then,  if  they  hare  not,  I  do 
»ot  see  from  henceforward,  that  aoy  but  fools 
will  go  to  the  ecclesiastical  courts  for  relief: 
For  says,  the  Serjeant,  they  cannot  gire  them 
a  final  relief,  and  enable  any  person  to  marry 
again,  and  therefore  let  nooody  think  to  go 
there  again ;  but  here  is  a  relief  to  be  had  worth 
a  man's  haring.  But,  I  hope,  we  sbdl  hare 
^  benefit  of  the  law,  as  it  is,  till  yon  think  fit 
to  alter  it,  and  then  you  will  erect  M>me  jnUica- 
tare,  whore  people  may  hare  their  trial.  Now 
Iberelbre  the  ai^uroent  goes  too  tar,  or  it  ar- 
gues nothing  at  all ;  because,  if  there  be  any 
ibing  in  it,  it  goes  to  take  away  the  proceedings 
«f  those  courts  totally. 

But  though  those  courts  cannot  do  all  that 
these  gentlemen  desire,  they  can  do  what  is 
▼erypreper  tobedone;  they  can  examine  wit- 
nesses, and  pronounce  sentence,  and  gire  the 
party  a  full  opportunity  of  knowing  the  aoco- 
aatidii  and  accusers ;  and  then  the  cases  we 
hare  mentioned  hare  had  the  aid  of  an  act  of 
parliament. 

9ir,  we  hare  spent  a  great  deal  of  your  time 
already ;  I  hope,  since  you  see  what  use  they 
make  of  the  Isst  precedent  of  my  lord  Hacdea- 
lleld,  where  he  did  proceed  to  an  excommnni- 
calion.  Now  from  thence  they  argue,  that 
you  should  proceed  originally  in  this  case. 
When  Is  the  time  to  make  a  stand,  but  in  the 
first  case  ?  and  then  no  man  can  complain  of 
any  bjury.  If  you  grant  this  to  my  lord,  I 
fhmk  injustice  you  cannot  denv  it  to  any  other 
that  stands  in  need  of  it.  I  befiere  there  nerer 
was  the  like  before ;  and  therefore,  I  hope,  you 
will  put  a  stop  to  it  here. 
'  Mr.  IMJ.  The  gentlemen  on  the  other  side 
hare  told  tou,  that  our  Sariour  hath  said,  That 
po  man  should  put  away  his  wife,  except  for 
Ibmicatioo.  It  is  true,  the  text  is  so  ;  but  he 
eannot  shew  yon  any  text  wherein  our  Sariour 
ssys,  That  the  man  may  marry  again,  though 
he  mi^^ht  put  his  wife  away.  Another  thing 
was  said,  as  to  thejproceeding  in  the  ecclesias- 
tical courts;  Or.  Oldish  says,  there  is  to  be  no- 
thing but  execution  where  there  is  notoriety  of 
^  fact ;  and  here  the  fact  is  notorious,  and  there- 
fore you  may  come  up  to  order  execution ;  but 
that  IS  a  stran^re  doctrine  to  our  English  consti- 
tutron.  Would  they  hang  one  first,  and  try 
him  afterwards  f  That  would  make  work.  Let 
the  fact  be  nerer  so  notorious,  yet  it  is  the 
right  of  all  the  people  of  England  to  hare  a 
legal  trial;  and,  I  hope  you  will  not  interpose 
*^"  there  bath  been  a  regular  trial  in  another 
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Thea  Sr  Tkomat  Pomyt  oflered  to  prodtioe 
the  artkleBi  but  they  were  not  admitted. 
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Then 

osiltoeoftlM  whole 
dnkeefNeilblk'abiU. 
toektheehair  of  the 
Heme.    A»dthe 
called  m,  and  the  hiU 
Mr.  Nerthey,  of  ooooicl 
the  eridenee  thus : 

Mr.  Northty.  I  am  of  eonnsel  for  th«  duke 
of  Norfolk.  1  aball  not  trouble  you  now  (be* 
cause  I  think  it  not  fit)  to  say  any  thing  foic  the 
bill,  for  that  you  hare  approred  ofi>y  commit* 
ment  of  the  fill,  and  declared  it  to  be  a  reaaoa- 
able  and  just  relief  aninst  the  duchen,  fhr  the 
adultery  charged  in  tae  bill.  I  shall  not  qiend 
any  of  your  time  in  aggrarating  the  crime  of 
adultery. 

But  that  which  is  incumbent  on  his  grace's 
counsel  now,  is  to  lay  before  you  the  proofs  of 
the  fact  suggested  in  the  bill ;  and  the  fiicto  to 
be  peered  are  the  introduction  of  the  bill.  That 
the  duchess  has  lired  for  dirers  yean  in  wtm 
paration  from  the  duke,  and  had  unlawful  fa« 
miliarity  and  adulterous  donrersaUon  with  sir 
John  dermaine ;  and  for  that  fhct  we  will  call 
our  witneeBcs. 

And  our  evidence  will  make  this  out  to  you, 
as  plain  as  it  is  possible  to  expect  a  matter  of 
this  nature  to  be  prored. 

Howerer,  I  think  they  have  mamiged  ttiioga 
in  that  manner,  as  we  shall  be  able  to  gire  as 
plain -a  proof  of  these  fiicte  as  mi^^ht  be  expect- 
ed of  those  acts  which  are  in  their  own  nature 
most  public.  Uowerer,  in  the  nature  of*  the 
thing,  there  were  but  a  few  persons  to  be  in* 
trusted  with  it,  and  those  were  generall  v  ser* 
rants,  who  had  attendance  on  the  ducness's 
person.  We  shall  produce  you  serrants  both 
of  the  duchess  and  sir  John  Uermaine  ;  and,  I 
hope,  it  cannot  he  an  objection  that  they  are 
serrants  ;  for  to  o^ect  to  them  for  that  reason, 
is  to  say,  you  shallprorethe  ^t,  butyou  ahall 
have  no  witnesses ;  for  these  are  nets  that 
cannot  be  proved  bat  by  such  as  were  con- 
cerned with  the  duchess. 

For  our  eridence,  it  will  fhU  out  to  be  this  ; 
The  duke  and  duchess  were  married  iu  the 
year  1677,  and  they  lired  together  till  about 
the  year  1685  :  And  then  the  duke  haring 
some  account  of  her  oonrersation  of  this  nature, 
they  did  part,  and  afierwards  she  came  to  lire 
e|»«'iily  with  sir  John  Germaioe ;  for,  in  May 
1689,  the  witnesses  will  give  you  sn  account, 
tliat  for  two  months  together  she  lodged  with 
sir  John  Germaine  at  the  Cockpit ;  and  they 
lived  there  asT  man  and  wife,  as  the  witoesses 
phrase  it.  During  the  time  the^  lired  there, 
there  was  a  near  relation  of  sir  John  Ger- 
maine*s,  Mr.  'Daniel  Germaine  his  brother,  eod 
Mrs.  Biiane  his  sister,  did  frequently  come  to 
the  house ;  and  two  of  the  witnesses  were  fVe« 
quently  in  the  room  while  they  wert «  bed  to* 
gether. 
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4AMr  two  hMMlM  tiBM,  the  diMbeiis  thought 
fit  to  b«  A  little  more  privotOy  awl  it  was  fftrtii 
out  f  he  'Was  ^dq  to  France :  but  m  tratb  she 
ranored  lo  Vaazhall,  to  ahoose  Ibat  was  taken 
bv  sir  John  Germaine's  brother,  and  went  by 
tteAdaaeofniyhMiy  Becknan;  andahelired 
there  two  years  sucoeenfely ;  Boi  sir  John 
CummoB  OBBio  there  fraqaently,  onoaor  twine 
a  a  week,  anid  ky  there  it  nghtodttrinnf  that 
iiaiek  Wd  hare  tsro  witncssee  that  did  attend 
tb^doehese,  ao  weU  as  at  the  Coelnit ;  one  of 
than  is  BUenar  Vaness,  who  was  hired  by  sir 
John  Gennaine's  sbter,  and  fired  with  the 
dnchMsat  the  Cockpit  two  OBoaths.  We  hare 
a  seosnd  witness,  one  Hosier,  who  was  with 
au*  John  Germaine  at  the  Cockpit  fifteen  days 
before  the  doehess  went  to  Vauxfaall ;  and  af- 
terwards be  went  to  Vauzhall  when  riiereniOTed 
there^  and  staid  with  her  all  the  two  years. 

These  are  both  foreigfners^  and  Dutch  peb* 

{>1e,  and  it  wsa  reasonable  enough  to  expect 
breign  witnesses,  when  an  £ii^ish  duchess 
had  a  tbwign  galbmt:  they  are  such  as  he 
thooght  fitto  entrust  abcat  her. 

Alter  she  had  lired  two  years  at  Yanxball 
(this  biings  her  to  the  year  1691)  she  remoTed 
hotee  again  to  her  house  at  Mill-bank,  and 
there  sir  John  and  she  were  frequency  toge- 
thor.  andha?e  been  seen  a- bed  together. 

llus  brings  us  to  the  time  when  the  duke 
baThi||^  an  account  that  she  hail  this  oonrersso 
tion  with  sir  John  Germaine,  brought  a  bill  into 
the  House  of  Peers  for  a  dirotce  ;  but  it  hap- 
pened that  the  duchess  and  sir  John  GermaiDe, 
to  avoid  the  coodemnatiotB,  kept  the  witnesses 
oat  of  the  wav,  and  afterwards  caused  them  to 
be  sent  into  Holland. 

The  woman  staid  abroad  till  abont  three 
montha  ago,  bat  the  roan  retarned  beforp  into 
air  John  Germaine's  service  ;  and  he  will  give 
you  an  account  of  ff hat  observations^  made 
there,  lor  the  familiari^  oootiaued  between 
them  then.  He  was  admitted  into  the  room 
where  they  used  to  be,  and  he  will  give  you 
an  account  how  be  hath  seen  them  freauently 
together  ;  and  he  brings  it  down  to  wimin  the 
year  169A. 

We  have  another  witness,  one  William  Bayly, 
who  likewbe  was  a  servant  to  sir  John  Ger- 
mainej  and  came  into  his  plaee  when  Hosier 
went  beyond  sea.  He  is  an  unwilling  witness, 
because  he  bath  been  prefer^  by  sir  J4>hn 
Germaine ;  bnt  when  be  was  upon  his  oath  in 
the  other  House,  he  did  give  an  aecouot,  That 
while  be  coiitinaed  ip  sir  John  Germatne's  ser- 
vi^,  notwithstanding  this  public  reproach  in 
1605  and  1696,  she  frequency  came  to  sir  John 
Ckrmaine's  house  with  one  STeemer*  whom  she 
had  ^reat  confidence  in,  and  one  Susannah 
Bamngton,  I  tlnnk,  yet  in  the  duchess's  ser- 
vice. And  this  Mr.  Bayly  will  give  you  an  ac- 
count, that  his  master  was  often  from  home ; 
and  when  be  was  so,  he  used  to  carry  his  linen 
to  this  Keemer,  who  was  the  duchess's  servant, 
or  this  Keemer  would  come  to  him  for  it  i  and 
this  will  bring  it  down  to  1696.  There  are  ae- 
voral  wttoesses  to  oonfirm  this ;  hot  we  tbinki 


with  antaiaiioB^  after  the  decheii  had  been  ao 
aecused  in  the  House  of  Lords  of  such  a  f^mi- 
Karity,  any  evidence  of  a  conversation  betweea 
them  afterwardsi  is  as  much  as  a  tboosaod 
witnesses ;  for  no  woman  that  valued  her  repo^ 
tation,  having  been  aoeuoed  as  she  was,  would 
have  had  any  conversation  with  sir  John  Ger- 
dMine  afterwards.  But  we  do  not  want  oir* 
eamstanoes  to  sapport  the  evidence  of  iact ;  wn 
have  as  phiin  evidence  in  this  ease,  as  can  be 


expeeted  in  a  case  of  this  nature.  We  will 
spend  ao  more  of  your  time,  but  befg  leave  to 
call  our  witnesses. 

Mr.  AiwBwL  8ir  Rowland  Gwyrnie,  please 
lo  favour  dm  with  a  few  words  on  the  same 
side ;  1  shall  not  nrioHipend  the  time  of  the 
eommittee  in  repeating  any  thing  ssid  by  Mr* 
Northey ;  I  shall  only  observe,  that  tlie  wit- 
nesses. Hosier  and  Vaneas,  say.  That  Snsannah 
Barrington  was  privy  to  this  adulterous  con- 
versation :  and  tms  Susannafi  Barrington  has 
withdrawn  henelf  since  the  Bill  was  depending 
in  the  House  of  Lords. 

It  is  further  proved,  that  Mr.  Daniel  Ger- 
maine and  Mr*  Briane'a  wife  were  in  England 
bitely,  and  that  these  were  privy  to  the  same 
oonvematisn. 

Then  the  witnesses  were  ealled  in  one  by  oaci 
and  interpreters  allowed. 

The  witnesses  that  were  examined  before  the 
Committee  of  the  Commons  uere  Blfena  Va- 
ness,  Nicholas  Hosier,  William  Bayly,  and  Ann 
Read. 

But  all,  except  Ann  Read,  were  examined  in 
the  House  of  Lords,  and  their  evidence  there 
being  at  large  set  forth,  the  reader  is  referred 
to  the  same*  The  evidence  of  Ann  Read  is  as 
follows  s 

Ann  Read  beuig  asked,  whether  she  had  ef^ 
seen  the  duchess  go  to  sir  John  Germaine^s 
bouse,  and  when  f  says,  That  aboot  April  169S, 
(which  was  soon  after  the  duke's  bill  had  been 
rejected  in  the  House  of  Lords)  she  saw  the 
duoheas  of  Norfolk  go  in  a  chair  to  sir  John's 
boose ;  that  the  door  was  immediately  opened 
upon  her  chair's  beioiff  set  down,  and  she  Went 
into  the  boose  with  her  mask  off. 

She  lieing  asked,  whether  she  had  seen  sir 
John  come  to  the  duchess's  Imnse,  and  when  P 
says.  She,  Within  a  twelve-month  last  past,  or 
thereabdbts,  followed  him  to  the  ducbciars 
house,  about  three  o^the  clook  in  theaftemooBi 
and  that  she  did  not  see  him  come  out.   * 

Alter  the  witnesses  were  examined  on  tlln 
part  of  the  duke  of  Norfolk  for  the,  bill,  sir 
Thomas  Po^wys,  of  counsel  with  the  dachess  of 
Norfolk,  being  called  upon  to  make  defonce, 
spake  to  this  effect :  ^ 

Sir  Thomat  Poa^yc.  I  a)En  at  a  loia,  Sir,  and 
under  sotue  kind  of  a  surprize,  because,  as  far 
as  I  apprehend,'  ymi  call  upon  us  lo  make  onr 
defonce.  i  hope  in  a  case  of  such  moment  as 
this  is  (and  it  may  be  there  cannot  be  greater), 
and  since  yon  are  pleased  to  take  this  case  out 
of  the  usaal  way  of  trials,  and  to  try  it  in  the 
Brst  instanoe^ywi  will  be  plMsed,  that  we  shoold 
be  foody  and  fifolarly  heard.  AndafaicaitvMi^ 


issn      12  wnxiAM  m. 

Hm  bill.  Chat  «e  riMuld  kMe  a  tiaft  10 


iibal  m  9kmh0tij  tetmmj^  lo 
•ar  lUfeoce.  This  hath  apaal  «a  wc  hom  al* 
tcady ;  and  I  am  aart  tha  mjtBmtm  that  bate 
haao  atimhifH  bavajivcB  taah  taricty  of  as- 
avcfo,  that  it  doth  alMd  a  gfoat  deal  la  bo  aid 
toit.  WohavolibowiieagoodaaajrintMBHa 
lo  bo  esamiacd,  bot  I  am  te  fiaai  pt  ny  wiin 
aaj  thia^  lo  ddajr  it.  We  bad  a  woob'o  tiaw 
allowed  lit  io  the  Hoooo  of  I>ifdb«  bat  thai  if  ao 
role  for  yoa,  aod  ira.  do  not  cnoet  it 
Bat,cfeo  while  we- arc  at  thia  bar,  a 
Iron  a  very  worthy  ■■■ibw  givea  di  Soialli- 
ganee,  opoo  oifrht  of  thiaoooh-maid,  of  a  nat- 
ter that  will  driane  her ;  and  he  will  be  laady 
la  aaka  it  oot,  that  die  was  toracd  away  lor 
beiaf  a  ooomkni  thief  io  Hdlaad ;  aad  thcpa- 
tbrr,  Sir,  yoo  mm  how  tine  ia  ntonny  m 
yoiat  of  aecideata  that  do  happen ;  and  1  can- 
not make  our  defeace  now. 

Tboreapoo  the  eonooel  withdtow  ;  and  the 
eommitteo  harinc  oonridored  of  tho  dcaae  of 
the  eooniol  iur  the  docbon  to  have  tine  al- 
lowed then  to  nake  their  defince,  wan  of  opi- 
nioo,  that  tha  eoono«l  ohunhl  naeeod  then  to 
make  their  defence ;  and  caadln  ware  afdtved 
lobabronghtin. 

And  the  caooaH  beia^  cillod  in  again,  mr 
Rowland  Gwynne  benff  in  the  chair  of  the 
committee,  acquainted  then  with  the  detemi- 
natiou  of  thenommitlee. 

Then  oir  Tbonaa  Powys  oboerved  npon  the 
evidence  that  had  ben  niven,  and  imiated,  that 
the  evidonee  given  beffon  the  Connittce  of 
Conmona  diiT  differ  fron  tho  evidence  given 
by  then  npon  oath  n  tho  Hooae  of  Lorda ; 
and  offered  to  prodnoe  the  exaninntkm  of  the 
aaid  witneaan  upon  oath  in  the  Hooae  of 
liorda.  And  an  objection  being  made,  that 
anch  enninaiMNi  onght  not  to  be  read  in  that 
caae,  n  evidence  befon  thia  connittaa;  the 
•ooaael  withdraw,  and  tha  conauttca  con- 
•ideiad  of  the  aaid  olyeotion,  and  were  of 
opinion,  that  the  nid  depoaitwoaahoold  oot  bo 
lead. 

And  the  comael  being  nUed  in  agaia,  were 
acquainted  with  it,  and  that  if  they  had  any 
witnetaea,  aiVa  mto,  to  encounter  their  evi- 
dence,  they  night  prodace  them. 

feiir  2%Qmm  Powyn  Sir,  by  thia  reaolation 
my  dieat  ia  deprived  of  that  defence  I  tbonglit 
IcouU  have  made  lor  her;  bot  I  aobmitto 
Cbenlcaawe  of  the  Connitm. 

w.^vom/.  TheeaaminalionaintheHoon 
of  Lorda  were  ao  lately,  that  it  ia  an  eaay  thing 
■or  tha  adicilora,  who  were  by,  to  give  an  ao- 
•ount  of  a  contrariety  in  the  evklcnce,  if  there 
were  any. 

A  MtmUr.  Whether  you  have  any  other 
ovidence  to  offer,  bot  aa  to  thia  point  t 

Sir  Tko*  Ptmyi,  All  our  evidence  wonUtend 
lo  contradict  thcae  witneaan ;  andifthevead- 
ng  of  thoae-dopoaitbna  will  not  be  allowed,  we 
Mat  abide  y«tur  pleaaun,  and  anbnut  it  to  you. 


wearanady 


Banri^gtan,   the 


th« 


yniiany. 

Wa 
iin.rfiM»aad 

pfe|nagB« 
teat  I  iMt 
have  Skewin 

•ad 
not,  that  w«< 
laankaantloTM 

Mr.  AhoooJi 
dweheaa'a  waann,  privy  to  tha  whale 
tiaa,  ia  pravad  n  have  bean  with  bar 

1 WM  bnavht  nin  tha  Ho«n  of  Lorda. 

A  MmUr.  Whether  ha  fan  ana  KviovwH. 

n  n  produce,  that  ha  can  nake  good  haa 

SnrTVPbwpa.  Sir,  if  yon  espeot  an  aaawer 
by  no,  I  an  aaaurad  thn  we  have  witneaan  ; 
but  if  I  cannal  bring  than  people  againat  then- 
aelvca,  if  I  cannot  bring  Nicholn  againat 
Nicholn,  I  deanair  of  doing  any  goad,  if  1  bring 
a  thenand  otner  wilneaaea  agaiAat  hin :  and 
tharafon  1  pny  thia  &vonr  of  you,  that  ainee 
it  ia  your  plennre  that  thia  evklenae  be  noc 
allowed,  yon  will  not  make  a  bad  conatmetioo 
of  it,  that  I  do  not  pvooeed  to  anke  a  defeane  to 
thia  bill;  fcr  I  cannot  truly  do  it,  nnkn  i  bad 
aone  other  ioatroctiona  iron  ny  obent,  but 
ahall  defeat  her  expoolation  to  peocoed  upon 
the  other  part  of  the  com,  ainoa  what  wo  bnit 
npon  whh  good  authority,  n  we  thonght,  ia 
not  thought  fit  to  be  ndnitted. 

Sir  R,  GryanOi  8far,  you  ara  at  libevtT  la 
ga  on,  if  you  have  any  thmg  mare  lo  ny,  thaii 
that  you  cannot  proceed  wituoot  further  dinn- 
tiona  from  your  client. 

.  A  Member.  Whether  they  have  any  tfiingn 
offer  in  the  deftnce  of  the  dochen,  upon  thn 
crime  ahe  ia  charged  with ;  ibr,  1  believe,  it  lo 
a  aew  thing  for  theconnael,  when  their  client  ia 
charged  with  a  crime,  to  nv,  they  cannot  da- 
fend  ner  onlen  they  go  andaah,  whether  they 
ahall  defend  her,  or  no  ?  If  they  have  aay  thioi^ 
lo  ny  in  herdefence,  we  ahall  be  ready  to  hear  it, 

SirJL  Gwynne.  Sir  Thomaa  1'o#ya,  ha\e 
ymi  any  thiog  more  tony  ? 

Sir  Tko.  Pmpy$.  I  cannot  but  repeat  what  I 
have  abeady  nkl,  that  1  would  be  gUd  to 
make  the  beat  defeucethia  caae  may  liear ;  and 
I  may  my^  I  have  dafeaded  It  twice  with  venr 
good  aucoan,  and  thia  ia  a  third  tine ;  and  1 
would  onke  the  beat  defence  thia  one  would 
bnr  now.  And  I  nraat  own  la  you,  that  ilie 
coorw  of  our  evidence,  we  did  pvopoae  lo  our- 
aelves,  ia  w  iinr  broke,  by  the  firat  dctermion- 
tion  you  were  pleaaad  to  make,  that  I  caoaot 
venture  npon  the  rest  of  ibe  deli^aoe,  if  ao  be 
your  picaane  be  not  to  admit  uf  thia  mattec. 


ISttQ  Ptoeeedugs  t^^iiutStr  Wtiu  miUamt.  A;D.  liSWS. 


[1570 


Hir  H'  Gttynni.  Yon  may  by  any  Mlioiton 
or  AgeuU,  that  were  preseut  When  theae  wit-> 
neasea  were  examtnetl  in  the  Ilouae  of  Lorda, 
prove  what  they  awore  there.    . 

Mr.  Dodd,  We  apprehend  you  have  alraadj 
deterrometl  the  nnatter,  and  we  cannot  now 
meddle  with  it ;  bnt  if  I  apprehend  it  aright 
from  the  chair,  it  ta  yonr  opinion,  that  we  may 
produce  the  aolicttora  and  a^nta,  to  f^ve  an 
account  of  what  waa  awom  in  the  Hooae  of 
Lorda.  Now  we  are  under  thia  diaabiKty  by 
your  fletermjnaiion,  that  we,  rvlyiog  upon 
what  yon  haye  determined  against  us,  are  not 
prepored  with  our  solicitors,  or  others,  to  give 


evideBoeof  tint  natter,  bat  hi  a  lim^lkkie  they 
will  be  able  to  give  an  account  of  whar  was 
then  awom. 

Mr.  Atwood,  It  aeems  they  want  to  be  taught 
tbetr  lesaon. 

And  then  the  Counsel  withdrew,  and  the 
Committee  proceeded  upon  the  Bill  clause  by 
clause,  and  went  through  it,  and  ordered  the 
same  to  be  reported ;  which  was  done  accord* 
ingly;  upon  which  the  Bill  passed.* 

•  « The  dnebess  afterwards  married  tn* 
John  Gemabe,  bart.''    Former  Edition. 


410.  Proceedings  against  Sir  William  Williams,  bart  for  the 
Publication  of  Dangerfield's  Narrative :  36  Charles  IL* — 
7  William  III.  a.d.  1684— .1695. 


An  Imformation  a^nst  Sir  Wiluam  Wilp 
LiAMs,  for  Printinif  and  Pobliabing  a  sedi- 
tions Libel,  reflecting  npoo  the  Duke  of 
York,  the  King*a  Brother. 

Rex  v.  Williams.    Trin.  36  Car.  2. 

Midtl.  $$.  Quod  WiUielmna  WilUama  nu- 
per  de  Westm'  in  Com*  MjdU'Ar'  ezbtens  homo 
pemitiosua  et  seditiosus  ac  inachinana  et  false 
inalitiose  et  seditiose  intendens  pacem  et  comm* 

*  Mr.  Wynn,  in  his  learned  *<  Argoment  upon 
the  Jurisdiction  of  tbe  House  of  Commons**' 
p.  31,  notices^  that  the  <;  Bill  of  Riehts,  after 
enumerating  among  the  ioTasions  of  the  con- 
stitntlon,  '  the  prosecutions  in  tbe  court  of 
King*S' bench,  for  matters  and  causes  cognisa- 
ble only  in  parliament,'  declares,  *  that  tbe 
freedom  of  speech  and  debates,  or  proceedings 
in  parliament,  ought  not  to  be  impeached  or 
<|uestioned  in  any  court  or  place  out  of  parlia- 
ment.' "  And  he  says,  *'  That  this  declaration 
applies  specifically  to  the  cases  of  the  prosecu- 
tions of  the  Speaker  and  Sergeant  [Topham] 
will  be  evident,  when  it  is  obsenretl,  that  jdo 
other  oases  bad  occurred  in  the  reigns  of 
Charles  S,  or  James  8,  where  it  bad  been  at- 
tempted to  question,  in  any  other  court  or  place,, 
the  freedom  of  proceedings  in  parliament."- 

It  iaobsenrable  (though  I  recollect  not  to 
have  met  with  the  obserration)  that  the  Honse 
4>f  Commona  appears  to  hare  been  desirous  that 
tbeBillofRignts  ahould  abolish  all  iiiforma- 
tiona  in  tbe  court  of  King's- bench. 

On  January  S9,  1688-0,  that  House  ap- 
pointed a  committee  (of  which  Mr.  PoUexfen, 
air  Georee  Treby,  sir  Edward  Set  moor,  Mr. 
Finch,  sir  William  Williams,  sir  Robert  Saw- 
yer, Mr.  Sommers,  Mr;  Eyres,  and  other  emi-* 
nent  persons  were  members)  **  to  bring  in  ge- 
neral Heads  of  such  things  as  are  absolutely 
neoeaaarv  to  be  considered  for  the  better  aeoor- 
jug  our  Ueligioo,  Laws,  and  Liberties." 


tranquillitat'  fanjns  Regn*  AngP  ioquietare  mo- 
iestare  et  perturbare  ac  oeditiOneiti  discord'  et 
malevolentiam  int'  diet'  Dora'  Regeni  nunc  et 
subdit'  snoa  hojus  Rego'  Angl'  facere  morere 
exdtare  et  procarare  necnon  serennissim'  et 
exoelletttisaim'  princlpem  Jacobom  ducem 
Ebor'  et  Alban'  unicum  fratrem  diet'  Dom' 
Regis  in  maztmum  odin'  contempt'  ct  vHi. 
pendin'  cum  dicto  Dom'  Regeet  ligeis  et  fidd* 

subdit'  ipaius  Dom'  Regis  indocere  ac  inferro 

■  ■  ■     ■  -  --.  ■ 

On  the  aeoond  of  February,  air  GeofgeJVeby 
reported,  That  the  oommittee^had  agreed  upon  >% 
several  Heads,  which  he  read  in  hia  plaoemid   ^^ 
delivered  in :  after  aonie  amendments  mralNM  *^ 
some  of  them  they  were  agreed  to  by  tha 
House.     The  twenty -second    bead  ia  '*  In* 
formations  in  the  couil  of  King's* bench  to  ho 
taken  away." 

On  the  fourth  of  February,  it  was,  aiiMmg 
other  things,  referred  to  the  same  committee 
"  to  distinguish  sttch  of  the  general  heada  as 
are  introductory  of  new  lawamim  those  whicli 
arc  declaratory  of  ancient  rights."  Id  the 
afternoon  of  the  7th  of  February,  sir  Geom 
Trcby  accordingly  made  a  report,  in  which, 
among  the  practices  which  are  declared  to  be 
"  utterly  and  directly  contrary  to  the  known 
laws  and  statutes  ana  freedom,  of  this  realm," 
is  enumerated  the  *'  causiiig  Infonoationa  to 
be  brouel^t  and  proaecutecT  in  the  court  t)f 
Kinff's-bench,  for  matters  and  causes  cog^ 
nizaoleonly  in  parliament:"  and  among  tSa 
new  laws  bv  which  it  waa  proposed  and  adriaed 
to  provide  ror  making  a  more  firm  and  perfect 
settlement  of  their  rMigion,  lawa,  and  liberties, 
and  for  remedy  of  sevml  defects  and  inoonve- 
nieiicea,  one  was  **  for  taking  away  Inlbrma* 
tions  in  the  court  of  King's-bencb ;"  and  to 
this  report  the  House  agreed. 

Ultimately  the  suppressioa  of  Informationa 
in  the  Kiog's-bench  was  not  specifically  intro- 
duced into  the  Bill  of  Righta,  but  it  aeems 
probable  that  it  was  out  of  tMirtfoles  eoncem- 
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prcd'  periaplcDd' pfrfioead'  el  «l  cftd'  ndi- 


iDfT  wbicfa  the   two  Hoaset  diMgiecd,  «i4 
which  were  ilieriiMwl  m  the  ooofcreacee  be- 


JVtriid^fi  ^joW  fir  ir«.  IfiMtmu      [ISR 

Mid*yini  W.  W.  MM  «e  MoMiikiMo 
Ke^'  Don'  Ceroli  Seciwdi  Boae  Regie  Ae^l* 
te.  M,apii4  Fteeeh'fleMU  MertiM  HI  CeaiM 


■latate  dorui^  ite 


1  yieyeei.     'ine  uoaee  oi 
Lords,  it  feeoDe,  indeed  ol^jeotod  eHofelher  to 


the  eUuee  recitiiig  the  pitwecatioa  of  Inlbaee- 
tiooe  in  the  Kii^'B*bcDch,  for  metiers  eog- 
mxehle  eoly  b  periiamfet,  dec :  they  alledfted 
thet  they  Sd  net  ful^  e|ipvehciid  what  was 
neeot  bv  it*  nor  what  ineiatioeB  there  had  beeo 
of  it«  wniob  therefore  they  deaired  ought  be 
explaioed  if  the  Comnoiia  aboold  thinh  fit  to 
UMet  farther  eo  it.  The  Cominooa  answered, 
that  they  thought  it  a  very  high  gneraooe  and  a 
niattcr  of  the  greateat  ooner^oence  to  the 
LaedOi  and  lo  tbeoiaeUea,  thet  Betters  and 
caoate  oo^ninable  ooly  in  i^ariianieot,  shoukl 
be  drawn 'into  esamiontion  in  inferior  conrta. 
Hee  Commooe  Joomals,  Febmary  8,  11, 19. 
On  the  last  of  which  dnye  air  WiHap  WiUiaaBs 
was  added  to  the  BMongers  of  theoeafereuoe,nnd 
he  reported  the  proeeedings  upon  the  free  oon- 
lerence  which  was  had  on  that  dey,  ahhoogh 
Mr.  SoBUDers  had  reported  the  prooeedinge  of 
the  erdinary  confereooe  which  had  laken  piaee 
on  the  ssme  day.  It  sppeers  aa  if  the  two 
Booses  had  aiUosled  by  e 

upon  the  wdMsct 


Aooordng  to  Mr.  BArrlMlea «« the  attorney 
genersl's  power  of  filing  Inmnnations  ex  cffieiOf 
» t»  be  boitowed  from  the  civil  law,  where 
ta  alwnye  n  p&rti  mithliqme^  or  public 
.*'    Ohs.«Bl¥csl.pn«er. 

In  a  Kcent  Case  (Ri*x  r.  Mary  Jones  and 
another,  Mich.  Term,  6S  O.  3,)  that  most  up- 
right and  learned  magistrate,  Mr.  Justice  Bay- 
ley,  seemed  Is  be  of  opinioa  that  Mr.  Atior- 
iiey'e  power  of  filing  Infbrmstkms  er  cjficio 
was  sometimes  exercised  rexatiottely. 

The  oncstion,  Whether  comrnhmeiits  by  a 
Itoose  or  porfiameot  may  be  examined  by  a 
court  of  law  f  hat  been  frequently  agitated.  See 
the  Cases  of  csptatn  Streater,  t d.  5,  p.  305,  of 
ftichard  Thompioo,  vol.  8,  p.  1,  of  Benjamb 
Flower,  i«  d.  1799,  tfie  recent  Case  of  sir  Flran- 
ds  Bordei^  and  the  other  casea  and  aocborities, 
narticulatly  the  learned  iaresti^tions  of  Mr. 
Ilargrare,  tbereb  referred  to.  In  f  uL  5  of  this 
ColmstioD,  p.  948,  upon  a  motion  tbr  a  Halieas 
Cforpus,  it  was  held  by  Newdigate,  a  Conmon- 
wealth  jodge  of  B.  R.  that  a  prisoner  coounitted 
by  the  parTiameat  oodld  not  be  discharged  by 
an  inferior  court.  The  ftrQowing  Report  of 
Ktchard*8  Caw.  It  Car.  S.  B.  R.  I  hare  ex- 
tracted from  1  Keble  871, 884,  887.  the  same 
cnte  is  shortly  «od  ill  reppcted  in  air  Thomas 
Raymond  1«),  1  Let.  125,  Biderf.  S65. 


The  OoMo  of  i#rds 

•  and  deliferod  the 
alAMMiolribBhhB, 
haM 


eederad  him 'to  be 


and  after  the  Honae 


paid, and  eecarity  girea  lo  appear  the  aeslscs- 
aions;  which  ^sr  cerieoi  is  iUi^al*  and mch 
order  oaaaei  be  axcoulsd  alVerwanb.  But  by 
Hydo  chief  jnitice,  the  chaaceilor  ef  oaarse 
may  oaaee  their  ardom  lo  he  executed.  But  by 
Twisdea,  he  muBt  hare  a  special  order  from  Uw 
Uouee  to  execBle  their  oiders.  But  by  ILteUv 
and  Hiadham,  the  Hoone  of  Leids  m  nst like 
other  courts,  but  is  whott  v  delenwned  by  pre- 
regation,  and  ocaseth  till  taa  next  eesBsn.  And 
80  was  Strsaler's  Case,  [Bee  it  asalMMre  relerred 
to]ooUabeaaCeipaal6&4:  ho  was  delivend, 
the  pariiament  bemg  determined,  agaiasi  whiob 
be  spake  those  woAs»  for  which  m  was  csa- 
mitted.    Idjomator. 

<«  The  rstam  of  the  Habeas  Coram  waa,  that 
he  was  oonmitled  March  97  to  tba  Fleet,  tiU 
fees  paid,  being  takea  iala  cnsUHly  hw  Lee, 
Berjcaat  at  Arms  of  the  House  of  Lordt ,  (net 
saying  whea  but  only)  by  their  order  doled  II 
Feb.  Coleman  SKoeptadibr  the  incerlniaty;  it 
doth  not  napssr  whnt  tha  fbss  are,  aer  who 
ehould  be  judffo  of  them.  Alee  the  «samut- 
meat  ia  not  00^  for  feea,  but  till  eecaii^  gifCB 
lo  appear  tha  aext  aeaaioni.    Adjomatur. 

««The  parVament  by  prorogation  is  giuat 
ended :  and  were  the  priaoner  committed  for  a 
contem^  the  court  might  m  coDTonient  thne 
hare  bailed  him.  Bat  here  the  wont  of  the 
day  of  the  taking  la  material,  being  in  tbe 
koowtedgeof  theSerieantat  Arms;  iherelbra 
it  shall  be  pmomed  the  tskiag  was  afVer  tbe 
riaag  of  the  parliament,  which  court  oomisti  of 
King,  Lords,  snd  Commons ;  at  which  time 
all  the  privileges  «f  each  |iatticolar  Home 
cease,  and  each  prorogation  is  a  new  parlia- 
ment ;  and  the  bill  twice  read  before  must  now 
be  besrun  anew;  and  thcrafbre  we  cannot  bail 
bim  till  the  next  parliament,  but  the  party 
might  to  be  dieebarged.  Pkriiament,  Br.  8q, 
and  4  Ifiat  1  H.  7.  SO,  in  Flowerdieu'i  Caw. 
By  Windham,  recogautance  taken  by  parlia* 
nicnt  is  fruitlem  by  their  sessioo,  but  lOdgineot 
given  there  is  delegated  to  the  chanceiior,  being 
as  a  thing  finished ;  but  this  is  but  prooe». 
And  by  Twisden,  iu  att  one  whether  lie  were 
taken  sitting  tbe  parliaroent,  or  afler,  fpr  ibst 
is  but  a  contempt  Is  them,  whicb  thLi  court 
may  discbaige :  and  in  Ciienye^  Caae,  is  ihia 
very  pariiament,  1  heard  it  dedand,  that  wbii- 
erer  is  done,  must  at  tbe  next  promotion  he 
begun  anew,  except  in  rrrer,  where  mtrtftan 
may  be  reloraable  at  the  ocxi  aeaaioaB,  being 
grounded  on  judicial  rroord.  But  tbia  iabet 
matter  of  contempt,  whirl t  \^  diicharsedby  the 
sessioo  of  pariianicnl.  Hyde  chief  jait4ce»  99 
Ed.  3.  9S,  determines  this  .Case:  and  onaei 
in  onlnibos  concurred  clearly  that  -he  ought 
to  be  discharged.? 

Bee  the  Trial  of  Robert  Fraacoa,  ftni  fbr 
tha  aaanler  of  ThomM  Oai^(«vfieM,  and  tbe 
Nota  theialD,  voL  11,  p.  SOS,  of  thisOoMictiM. 
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in  Com*  Blidd'  Vi  el  Armis,  &c.  falso  midte 
iDJdsle  uequit*  malitiose  scandaloee  .sedUioee  et 
diabolice  pro  Lucto  sao  proprio  iDprimi  et  pub- 
iicari  eausavit  et  appuDCtoarit  auoddam  ialsum 
•candaloaom  seditioaam  et  detamator*  libell' 
intitahit'  *The  Inforination  of  Thomas  I>aii- 
*  gerfeilfl  gent.'  in  qao  qoideno  libello  iot*  at' 
tontioet*  protit  te^uitar.  The  Information  of 
Tbomaa  Daneerfeild  getii.  About  the  montha 
September  or  October  1679,  when  Mra.  Cellier 
and  mytelf  (pred'  Thomas  Danfj^erfeild  in  in- 
formal3one  pred'  mentionat'  innuendo)  waited 
on  mf  lord  Peterborou|^h  (Henricum  Comit* 
Peterborough  innuendo)  to  be  introduced  to  his 
hiebness  the  dnke  of  York,  bis.lordship  inquir- 
ed of  me  (prefat'  T.  D.  innuendo)  if  the  lady 
Powis  bad  giTen  me  (pred'T.  B.  iterum  innu- 


(pred*  Ducem  Ebor'  innuendo)  ordered  Mrs. 
Cellier  and  mjielf,  in  the  hearing  of  my  lord 
Petevboroogh,  who  was  privy  to  \\\e  whole  dis- 
course, to  be  tery  careful  of  what  we  (pred* 
Thomam  Dangerfeild  et  Magistram  CelUer  in- 
nuendo) communicated  to  the  persons  who 
were  to  be  the  witnesses  in  that  new  Plot^  lest 
we  (pred'  Tliomam  et  Magistram  Cellier  inoa- 
endoj  should  be  caught  in  the  subomatioii,  and 
so  bring  a  terrible  odium  upon  the  Catholics, 
and  make  ourselves  (pred'  Thomam  et  AIups* 
tram  Cellier  innuendo)  uncapable  of  anv  fur- 
ther service :  After  this  the  duke  (pred'  Ducem 
innuendo)  informed  us  (pred'  Tfaoman^  et  Ma* 
gistram  Cellier  innuendo)  that  in  a  month  or 
two's  time,  the  commissions  would  be  ready, 
but  ordered  us  (pred*  Thomam  et  Magistrsim 


endo^  any  directions  bow  to  discourse  the  duke  I  innuendo)  in  tlie  mean  time  to  bring  our  part  to 
(precl'  4uoob'  Ducem  Elior'  innuendo)  I  fseip-  hour  with  the  commisuoners;  and  particularljr 
sum  pred*  T.  D.  innuendo)  replied  she  (pred* 


dudssam  Powis  innuendo)  had :  then  he  fpred' 
Com'  Peterborough  innuendo}  desired  to  know 
what  they  were,  upon  whicn,  I  (pred' T.  D. 
innnendo)  shewed  his  lordship  a  little  book,  in 
trhich  was  contained  a  scheme,  and  the  pre- 
tended discovery,  which  I  ^red'  T.  D.  innu- 
endo) had  made  in  the  Presbyterian  Plot, 
trbtoh  book  bis  lordship  caneAilty  pemsed,  and 
finding  some  omission  therein,  he  (pred'  Comit' 

Eeterboroogh  innuendo)  ordered  me  (pred' T. 
K  innnendo)  to  write,  while  his  lordship  did 
dictate  to  me  (seipsum  T.  D.  innuendo)  those 


ordered  me  (p'd'  Thomam  innuendo)  to  find 
out  some  persons  (as  there  were  enough  sure 
amongst  the  Catholica,  as  well  as  eUewhere) 
which  were  fit  to  be  trusted,  and  that  shoaid 
accept  of  such  commissionsy  which  should  be 
delivered  to  them  by  a  oerson  appointed  lor 
that  purpose,  but  not  to  oe  known  to  them  to 
be  any  other  but  a  Presbyterian,  so  that  whan 
occasion  should  require,  they  might,  together 
with  those  which  we  (pred'  Thomam  ct  Ma- 
gistram Cellier  innuendo)  then  had,  be  ready 
to  swear  in  the  Plot,  and  that  the  Praabyteriaoa 
were  raising  forces  against  the  king  and  go- 


^ords,  videlt',  that  the  Presb^erian  party  in-  i  vernment,  and  had  j^ven  out  commissiona  to 
tended  1p  make  an  insurrection  in  tne  north,     that  purpose;  and  m  order  to  this,  1  (pred* 

Thomam   innuendo)  did  in 


and  so  to  join  with  an  army  of  the  Scoti:  Im- 
mediately after  this  his  loi-dsbip  took  os  (pred' 
T.  I>.  et  Margaretam  Cellier  in  Jnforroatiooe 
pred'  silit'  meutiooat'  innuendo)  into  the  duke's 
closet  (pred'  Ducem  Ebor'  innuendo)  at  White- 
hall, where  we  (pred'  T.  et  Magistram  Cellier 
innuendo)  both  kissed  his  band  (manus  pred' 
JacObi  Duels  Ebor*  innuendo)  and  me  (pred' 
T.  innuendo)  he  (pred'  Ducem  Ebor'  innuendo) 
took  from  the  ground,  for  I  (pred' T.  innuendo) 
was  kneeling ;  then  1  (pred*  T.  innuendo)  gave 
{lis  highness  (pred'  Ducem  innuendo)  the  afore- 
fnentioned  little  book,  which  he  (pred'  Ducem 
innuendo)  after  some  short  perusal  thereof 
thanked  me  ({ired'  T.  innuendo^  for,  and  also 
for  xtny  diligence  for  the  Catnolic  cause,  and 
did  advise  me  (pred' T.  innuendo)  to  go  on,  and 
wished  p[ood  success  to  all  my  undertakinffs, 
adding  m  these  very  words  (viz.)  That  Uie 
Presbyterian  Plot  was  a  thing  of  most  miehty 
consequence,  and  if  well  managed,  would  be 
very  cooducible  to  the  safety  of  the  Catholic 
oaose,  and  1  (dictum  Ducem  innuendo)  do  not 
question  but  tlie  effects  of  it  will  answer  your 
ttpectation,  especially  in  the  northern  parts, 
where  I  (pred'  Ducem  innuendo)  am  well  as- 
iured  tho  m^or  part  of  the  gentry  are  my 
(pred'  Ducem  innuendo)  friends,  and  have 
given  sufficient  demonstration  of  their  affec- 
tions 10  oie  (prod'  Ducem  innuendo)  as  also  of 
Iheir  intentions  to  prosecute  this  Presbyterian 

£lol  to  the  utmost,  for  they  are  no  strangers  to 
od^lgn:  Itnmediately  after  this  his  highness 


some  short  time 
at\er  procure  one  Bedford,  Curtis,  Grev»  BiU« 
Hopkins,  and  others,  to  accept  of  such  comr- 
missions  when  they  should  be  ready,  who^e 
business  in  the  mean  time  was  to  spread 
reports  in  the  coffee  houses,  that  the  Po- 
pish Plot  was  a  contrivance  of  the  Presby- 
tecians,  &c.  Now  for  our  (pred'  Thomam 
et  Magistram  Cellier  inuoeiiclo)  encourage- 
ment in  the  prosecution  of  that  snam  plot,  the 
duke  (pred'  Dncem  Ebor'  innuendo)  promised, 
that  he  would  take  care  that  mon^  sbould  not 
be  wanting,  but  ordered  us  (p'd'Tbom'  et  Ma- 
gistram Cellier  innuendo)  to  use  all  the  expedi- 
tion the  thing  would  allow,  to  make  a  disco- 
very thereof  to  the  king's  attorney:  after 
which,  the  duke  (p'd*  Ducem  Ebor*  mnoendo) 
said,  the  Catholic  party  would  he  eased  of  the 
charge,  in  r^;ard  he  (pred'  Ducem  inouemlo) 
was  sure  it  would  he  defrayed  some  other  way : 
then  the  duke  (pred'  Ducem  innuendo)  made 
divers  vows,  snd  bitter  execrations,  to  stand  by 
us  (pred'  Thomam  et  Magistram  Cellier  innu- 
endo) in  the  thing,  and  eng^ed  on  his  honour 
to  be  our  rewarder,  adding,  that  such  consi- 
denU>le  services  were  not  to  be  alighted,  and 
further  promised,  that  to  wht-io  lot  soever  tl 
should  happen  to  be  imprisoned,  aocording  to 
their  fidelity  and  stediastoesa  in  the  caiiio,  ao 
mueh  the  more  should  their  reward  bo  <M'- 
mented,  and  that  all  oaro  poasiblo  sboold  jkb 
used  to  support  and  preserve  them,  hi|i  pKlh- 
cularly  desuing^ine  (pred*  Thomam  ionuewlo) 
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to  k«f  opte  the  eouraawMii  ud  >cdv  chtwrtcr 
which  hv  bigfaneM  (p*d'  Duoem  Ebor'  iaiiiiai- 
do)  had  bcinlof  me,  all  wbidi  I ,  (prcd*  Thomam 
iooueodo)  promiaed  to  do,  whereupon  we  (pred* 
Thomain  et  Magislimiii  CelUer  inniicndo)  «rith- 
drew  to  the  lord  Peterborougfa'a,  where  we 
(pred'  Tbomam  et  Maffiatram  Cellier  inoa- 
Mdo)  oootiniied  till  bia lordship  (pred*  Com' 
Feterboroogh  ionaendo)  bad  lotrodaoed  rir  Ro- 
bert PaylOD  to  the  duke,  which  being  dooe,  his 
kwdihip  left  them  together,  aa  he  (^ed'  Com' 
Ptterboroogh  iDOuendo)  said,  and  came  to  os 
(pred'  Tbomam  ct  Magisf  ram  Cdlier  iumendo) 
where,  amongst  other  diaeooraa,  hblordahip 
(pred*  Com'  Pelnborotigh  inoneodo)  told  me 
(peed*  Tbomam  bouendu)  I  bad  a  greatoppor> 
tnnity  to  make  myfbrtooe  wbat  1  would,  mv- 
self,  if  f  (pved*  ^Tbomam  iteram  laQuemlo) 
would  but  mlow  the  advice  of  his  master  the 
duke  of  York,  who,  aa  hb  birdahip  aaid,  would 
oertaioly  be  my  fcim[  io  a  very  ahoct  time,  add- 
ing, that  1  (prod'  TlMimaro  ionueudo)  must  be 
rnohite  iu  my  uodertakings,  for  said  be  (pred* 
Comit*  Pcterboiongb  inuacodo)  the  duke  (pred' 
l>Qeem  Ebor*  mnuendo)  much  affects  reaolo- 
tioo,  but  bates  mortally  tbe  tinioroua  mau; 
then  I  (pred'  Tbomam  ionuendo)  aoawerad  bia^ 
lordship  (pred*  Comit*  Peterborough  iDDuendo) 
that  I  (pred*  Tbomam  innuendo^  Talaed  not 
my  life,  prorided  to  loae  it  would  be  servicea- 
ble to  the  duke's  interest,  at  which  expression 
he  (prod'  Comit'  Peterborough  innuendo)  seem* 
ed  fully  satisfied,  and  from  that  time  called  me 
(pred' Tbomam  innuendo)  eanlaia  Willougbby, 
and  at  our  (p*d'  Tbomam  et  Magistram  Cellier 
innuendo)  coming  away,  his  lordship  (pred' 
Comit'  Peterborough  innuendo)  gave  particular 
order  to  bis  serrants,  that  at  what  time  soever, 
day  or  nigbt,  either  Mrs.  Cellier  or  myself 
(pred'  Tbomam  innuendo)  ahoolif  come  to 
apeak  with  his  iordsbip,  we  should  be  forthwith 
admitted,  and  then  we  (pred'  Thomam  et  Ma- 
gistram Cellier  innuendo)  parted.  Some  short 
time  after,  I  (pred'  Tbomam  innuendo)  went 
to  wait  on  his  lordship  (pred'  Comit'  Peterbo- 
rough innuendo)  ftt>m  the  ladjr  Powis  at  mid- 
night, to  d^ire  him  (pred*  Comit'  PeierboroAgb 
ionaendo)  to  move  tbe  duke  (pred*  Ducem 
Ebor*  innuendo)  to  get  me  (pred^  Thomam  to- 
Buendo)  with  all  expedition  to  the  king,  for 
then  1  was  ready.  About  four  days  after  this 
his  kmbhip  sent  fer  me,  and  took  me  (pred' 
Thomam  innucodo)  to  the  duke  (pred'  Doceni 
Ebor*  innuendo)  again,  who  waa  in  his  ck»et 
•I  Whhehall,  and  the  duke  (pred'  Ducem  Ebor' 
innuendo)  lold  mo  (pred'  Tbomam  innuendo)  I 
moat  prepare  mysdf  to  wait  on  tbe  king,  to 

S've  hia  majesty  a  more  particuhur  acoount  of 
e  Presbyterian  Pkit,  than  wbat  the  little  book 
made  mention  of,  which  book  the  duke  (pred' 
Duoem  Ebor*  innuendo)  said  he  had  given  to 
the  king,  and  that  ho  (pred'  Ducem  Ebor*  in- 
traOMky  had  ao  ordered  tbe  matter,  that  I 
<pMl'  Thonaoi  ionaendo)  should  be  f  omisbed 
witfk  awMj  to  enable  me  in  the  proaecutisii 
thcveor;  hot  hia  higbncm  (predict*  Ducem 
^bot*  niMBdo)ehaiged  me  fb  canaider  well 
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my  olonr,  befora  I  (prad*  Thamtm  ionneodo) 
waited  mi  tbe  king ;  then  tbe  doke  (pied'  Du- 
cem Ebor*  innuendo)  toM  me  (pre^*  Tbomam 
innuendo)  1  bad  gaioed  by  my  dilig«Bee  a  good 
reputation  among  tb«i  Uatbolics,  and  tint  I 
(p'd'  Tbom'  innoendo)  should  blghlv  naarii  by 
mr  aervioes  to  that  eaosoy  adding,  loot  I  (p'J* 
Thorn'  iooueodo)  should  in  a  short  time  see 
the  Catbolic  reUgioo  flonriah  in  these  king- 
doms, and  heresy  lam  up  by  the  roots,  aod 
that  he  (pred'  Dnoem  Ebor'  innModo)  bad 
beard  of  tbepropaaal  which  had  been  made 
me  (pred*  Tbomam  innnendo)  by  the  lerdi 
Powia  and  Arondfl,  aboot  taking  off  tbe  king 
(Seieniasim'  Dom'  aoatr*  Ksgmm  innneniiu) 
and  of  my  refusal,  aa  also  of  what  I  (pred' 
Tbomam  innnendo)  had  aeoepted  tonobiug  my 
lord  Sliaftesbury,  and  of  all  my  troBoactioos  in 
tbe  Presbyterian  Plot,  saying,  in  those  wonU, 
(vix.)  If  yon  (prod'  Tbomam  Dangovftild  in- 
nuendo^ value  the  religion  ^on  nrolcos,  my  io- 
lereat  (Interesse  nied'  Doois  Ebor*  innucodo) 
as  you  sav  yon  do,  and  voor  own  future  hap- 
piness, take  my  advice  (Ad? iasment'  pred'  Du- 


ds Ebor*  innueodo)  and  depend  upon  my  bo- 
Bonr  and  interest  lor  yoor  advaneemont.  You 
look  like  a  man  of  coorage  and  wit,  therefore 
lem  discoivse  mav  aervo  with  you  (peod*  Tbo- 
mam innuendo^  than  another,  so  that  if  yon 
will  but  move  by  the  meoaurca  which  1  (pred' 
Dnoem  Ebor'  innnendo)  will  give  you  (pred' 


Tbomam  innuendo)  you  shall  not  oidy  esmiie 
with  safety,  but  be  rewarded  aocordmg  to  the 
grcatnen  of  your  actions;  Io  all  thia^  (preii' 
Thomam  ionneodo)  replied,  I  (pred'  Tbomsm 
innuend<0  would  stand  and  fall  m  tho  4efeoce 
of  the  Roman  Catholic  rdigion  and  hia  hi^b- 
nett*8  service  (servitium  pred'  Duds  Ebor*  io- 
nuendo) and  was  not  a  little  concerned  for  my 
refusing  to  kill  the  king  (Serenissiroum  Domi- 
num  nostrum  Resem  innnendo)  wliom  I  (peed' 
Thomam  innuendo)  was  then  well  satisfied  by 
my  ghostly  father,  stood  condemned  aa  ao  he- 
retic ;  but  tbia  1  (pred'  Tbomam  innuendo)  did 
offer,  that  if  his  highnem  (pred'  Duoem  Ebor' 
inouendo)  would  command  me  (pred'  Tbomim 
innuendo)  to  tbe  attempt,  I  would  not  fail,  ci- 
ther to  aocompliali  it,  or  lose  my  life,  upon 
which  the  duke  (pred'  Ducem  Ebor'  innuendo) 
gave  me  twenty  guineas,  and  said,  if  I  (pred' 
Thomam  innnendo)  would  be  but  vigorous  io 
what  I  (pred'  Thomam  ionuendo^  bad  uuder- 
taken  already,  he  (pred'  Duoem  Ebor*  innoeo- 
do)  would  so  order  it,  that  my  life  shooM  not 
be  in  the  least  danger,  adding,  in  these  words, 
(viz.)  We  are  not  to  have  men  taken  in  such 
dariog  actions,  but  to  have  them  make  an  ef- 
fectual dtspatch  and  be  gone,  upon  which  I 
(pred'  Thomam  innuendo)  took  my  leave. 
Some  short  time  after  tbia,  when  I  (pred'  Tho- 
mam innuendo)  waa  r^y  to  convev  tbe  letten 
into  eolonel  Mansel's  chamber,  I  (pred'  Tbo- 
mam innuendo)  went  to  the  hirdPeterboroogfa, 
who  brought  me  to  the  duke  (pred'  Ducem 
Ebor*  hmnendo)  to  whom  I  told  how  f  (pred' 
Thomam  innnmido)  was  ready  to  fix  tbe  let- 
ter! io  the  coloDel's  chamber,  to  which  bin 
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#rtfMtf,  r(pr««F  ^MkuAn  iimii«mio)'«MsniiftM 
iHlaX&,  ttttit  l'(ip«i»inTbtfiiMn»it«rainfftiDiMMdo) 
Mg^  be  hnpoirered  tO'ulBktf  a  M^eHM  ^ntlMt 
OfHik,  IHbe  nfltiAe,  fbf  Mid  ttiD  d<iK«  (f>riNf  Da- 
cAB  Bbor' iteroMi  nitotMb(to)  itotliesK  w^rds; 
{Ht.)  Stnte  1  Qired'  mc^iA  Ebpr*  h«rum  iil^ 
nveiMfo)  Mw  yoa  (|»red*  ThottMbi  il^ufti  iiimi* 
€iido^  n«t,  the  lady  f^<mii  ha«  iiitbnAed  rt« 
(prea'  Daoem  Ebor*  itercm  iDDoendo)  that 
mertvfe  alniD^aDce  of  letlenr  and  WimMet 
Mdy,  ao  that  it  is  now  high  time  to  begin  ;  hf 
this  tim^  there  waa  somd  great  mancoine  to 
^ait  atk  ft^e  duke,  so  t  withdrei^.  inout  fbui' 
dafytf  lAsi^lHBl,  wh«a  i  (ipMim  Tt^AnM  Ban* 
gaifiaftf  iterant  immeiido)  had  been  yeawny 
carsctUy  with  Mr.  Secretary  Cpfentry  for  a 
Warrant,  and  could  not  prerail,  J  (ipsuin  Tbo- 
nuitti  ilehhn  inAu^ndo)  w^nt  to  the  lord  PMer- 
hhtwtfflt,'  aMdid  ^Iteire  hib  lordship  to  ibake 
ippiealinu  to  the  duke  (pred'  Dbceni  fibor' 
iteroni  ioBoendo)  to  nae  aome  meana  for  a 
warnlot,  to  wbicii  hia  lordship  (pred'  Comit' 
^(H^rbpro'Of^fi  ii^bii6bdo)  atis#er«cf|  it  M^s  my 
AfritihcM  waa  not  a  wahant  jfraiftted,  end  that 
the  duke  (prdat'  Dneenr  Ebor*  ittram  ionoen^ 
do)  #a8  sensible  of-  any  nesJectinff  to  make  an 
•ffidariV  an  that  now  faemed'  j^eem  Ebor* 
innoendoV  dio  begin  to  doubt  mv  courage. 
I^tofiiiaif  Da^giiHIeld  in  Cotttempf  lii^uftrhu- 
jM  Rtfg'  ifc4jf)'  ittanifest'  itt  malum  ^*^)|>ium 
Mlln'  mei*  in  falf  Cs^ir  ]DelhM|iTeti'  ae  eonlntf 
pMmn  d(G^  Dbni'  Bjigh  uuiic  CofDnf  ft  Dfg-* 
nilat*  siias,  8tc.  Unde  idem  Attorn*  didC*  Dom* 
llM(isrAu)te6eflft6nrt'  pro  eod^to  Dom'  Hege 
p^  i(d¥l^^entu',-  See.  £t  modo  ^cificef  die 
YtMni  ph>l'  post  GfMf  Sanete  Trin*  tsto  «o- 
tfM'^rtff'  eoraiV  Doni'  Rege  apud  We#tm' 
v<*A'  pred*  Wiltielmus  Wiltiamb  pef  SiAmtlera 
.  Maftxmrc  )(ttorh'  am)^  et  habito  auditu  iiii^r- 
tMlioil'  pred'  dici;r  tfotA  fpsb  K6n  hiMdit  mro<l 
Dom'  Rex  nunc  ad  information'  pred*  16  CuP 
Dote'  Retrii  nunc  hie  re^^mleri  rcflt  ant  de- 
bekt  ^[Uhi'  dilfeit  qood  matenb  in  eadeA  fiAfbnfoa^ 
tfohe  mMtibtta^  eidem  Williehnor  WlllianMr  tA 
fifrma  pred'  rMpoiit  in  pMHiamento  H  tMtr  id 
OttP  Dbm*  Regis  msike  hie  audii^  ^t^rfihiiltl 
a<Aee  ei  idem  Wiflielmus^WrlHami  attei^iuadils' 
^f  Ijegem  dt  Constietiid'  Parlidmeftf  ftu- 
I*  AttM*  Prok>cotor  doibitfs  CdihiAmi*  it 
if  Assembhef  pro  tempore  extsttett' 
(M«b'  huJosmodlPisiffiameDt'lsecutidan^  officii 
atli  (febihim  ut  mroifttd^  ejuidem  domos  d^bet  H 
Mmper  cotisueTit  loqur  Sfguare  et  |iiiUicarA 
af  probesa*  Aaglice  pnHtdtedingt  dicf  don^ns 
Aratn'et  i^  tiUi  mttdo  et  fbr^A  oteaf  fpse[K»- 
iMdern'Oomimmes  sf  e  ssseihblat^  toM  sl^aM 
at  publSfiiire  ordinatYoHt  Quodq;  quefim  loeiitid 
dlgiiaftl^tfeu  {tobHcatioaltcojus  process' eiusdi^ni 
dbmns'  Oomm'  per  pred'  Piotoeotor  jtrxtA 
cHklln'  dttjiot^  Oomm'  Itl  foiina  pred'  fdct  secon- 
diam  L^^eth  et  Cmnnetud'  PaHiameht*  sunt 
cetir  et  iiiettt  eoHmdiA'  Comih'  sic  in  ParHa- 
rtettt'  AssefdWat  et  tit  eoP  locufio  kiffAdtib 
ft  ptibKca^b  er  ttoti  ut  Act*  sen  fttt'  bmu9> 
AbdfProlocuitor'  prOiir*  s^ritb*  attee))*'  et*  CJapt' 
foemht  Cteodq;'  hojusm<Kii  FfOMOldk'dtl  hdr- 
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jiilmddl  fMsmliHii»  ^iMidiMke  sM  pnKltetftidn^ 
p^  ipsonr  ioxta  ordfn'  eohMra'  CoiMii'  in 
Pirffatnetlf  asSeiAbhit'seden'  P^rliAm«m'  tllf 
Act' in  cRqfia*al'€ttr' sWe  Bed  q(uocuD<p,  pre- 
ten)iMuH'  ftf  pslrfiamertt'  rei^Mindere  non  diebd 
Ei  iileu  W.  W.  tdtei'ius  dicit  quod  qut^f- 
dbm  Parihmnent'  DMb'  Carblf  Spcundtnup* 
Regis  ^ngl',  9et,  p'  rpsom  nnj^  Regem 
MHto  mod<y  somttfontf '  aif  fAetlfoand^  apud 
We«tm»  pred''  It.  die  Octobf  Anno  Regn* 
di*t'  nntf  Regis  3t.  p'  dW^filiM  Prorojjatiott* 
dMithmal'  ftift  ridelf  apftd  W^stm'  pred'  us^ 
W.  ditem  DeWbr»  Anno  Reg'  *ct»  mjper  Regis 
5«.  qtio  q^dfertf  srt.  dfe  ChHbbf'  Pbr1ia"menf 
iD'  aptid  Westnl'  pred^  tent'  ftiit  et  iUdem  al^ 
eb9m  di^  d^;  tO*  diem  Januter'  Ailno  Regn* 
ditot'  nuper  Regit  3«.  stipradfet^  contii^oavit 
Meif  Qoodq*  nten  W.  W.  ante  pred'  1/  did 
OcfotM«  Anno  ^1.  snpMttf  scSficet  dce!m6 
die  Oettobrii  Anno  9r,  siJ^jnuflW  aAnd  Civit* 
CebtH^  in  Com'  <jusAim  C^it*  debito  mo(l6 
etectus  fnit  un'  CtVin'  pro  diet'  Ciyftate  Cestri^ 
isr  eodem  Parliait^nt'  deserrititr'  et  postei 
seiKcef  p'cf  decimo  septittao  die  Ottobris  AAn« 
Regn'  dii6t'  miner  Regisr  31.  sAprad'  afatkd 
Wcstm'  pred'  idem  IT.  If.  sic  elect'  ^It* 
roocTo  t^tom'  fdit  un*  Cifium  pro  pred*  Cititati 
Gestrie  iff  parthtmento  111  deserrnui^'  ptoutper 
retbm'  ind^  in  Cur'  Ganceftar'  zipisii  Westttl* 
pred'  (fe  Reconfo  remaneh'  pTehida  liquet  d 
anpkfstet  dttrhn'  fotto  tempore  Ptrllafm'enr'  ilt* 
tnem  W.  W.  fnit  et  remsAs^it  uii'  tomtf 
in  Modern  Piir)fament(/  Quod^^,  fd^iA  W.  tT, 
tfd  pred'  Session'  Parliament  tenf  pifcr  |^ro^ 
lotion'  ut  prefuftur  Apud  W ^sirA'  pre^  dfeio 
Vtcesimo  pnmn  die  Olctt^tWlb  Annb  3t.  su- 
ptadief  apiid*  Westrt'  pred*  d\&Wio  mcVdo  eliJcf 
at  conatitin*  ^if  Pi*oiocuMr'  pro  Cbmnranfbtti 
in  edd^m  PariiUmento  assemblat  ^t  ^t  orolondf- 
tor  pro  Coipi^Quibus  iii  Parfitimenf  iN'  itssem* 
Mai'  Idem  W.  W.  coirtimiavtt  osm  di^ohitioh* 
^nferdem  Parliamettti  quodc};  in  eadem  I^Mi6lf 
Parlianiehti  pred*  dd  mchoition'  ejilsdl^nlf  f^* 
i^n'  Yiddt'  vicMm<r  prime  die  Oetohris  tftopi^ 
didt'anud  Weatm'  pred'hieft)  Dom'  ilim*  mt 
«l!oeftrfuit  tnhcBomiois  dt  CocMuiimdif  lA 
Parljameiho  ill'  assedkUif  ad  p'sequeod'  uHei 
norem  exammanonem  uonsptrBuOu  iiiigiicB 
the  piof,  cum  ArTctii  et  jtikpiThiaJi^  InquisiBonift 
et  eia  adtntac  M  ibideih  ditirquod  ifM  non  00- 
taVit  ^{pbdm  n^;  i^sOa  sedtaf*  jjVioiiSq;  thmtv' 
riii  lit'  ntf^getettr.  Et  idert)  W.  W.  ikHerii^ 
dteitqtuMi  in  tfaiAfrmSe^s^n'  ParKam^taf  supfa<f 
que  apdd  Vf^itA'  pred'  dmtittuaril  u^;  de** 
cinm*  diem  Jamiar'  Ai^  Regn'  dief  ttup'  R^ 
32.  sntofaditto  ntrad;  domus  PsfiiaVhenf  ilnni 
in  p'medtition' di6f  di^ectHniire(lirtfciiy  lltt]/ 
Regik  sIVictani  H  impaHittl'  InquisifHm'  dt 
ittentTonaf  Cotr^iratlon'  de  et  conc^meA'  I 
tttfp'  Reg^  ff^&6rant,  Et  sup^C  IdqnMon^  9f  U 
eatfem  Sds^on'  Partiamentf  supradict'  pred' 
Thoma^  Dangerfield  in  informatidn'  ff^S'  sn* 

euB  spetHdcaf  pred'  Lib^Iium  intitufbl' '  Thd 
^rmfatibnofThomas  DangeHlMgftntteman/ 
ut  rerdm  Infbrmbtidb'  suam  de  Conspirations 
pred*  iam  DbmiMli  P&rliameAt'  (eodeiti  ParTiiC- 
itoanf  fai  dOfflo  Ma  Hj^tid  WAsfiMr  pred*  Atteuv- 
4T 


Kitf  «rt  varifteM  ad*  or  qao  ■mark  p'4' 
*  foil  per  ijMoai  W.  W.  ut  PkolQculor  Damns 
Comm*  in  PiuliaiiMl*  Antaibkl*  p'  0f4ia' 
comadin*  Cooyn'  ia  dono  mm  awr  inhUt'  at 
wdeo' PlulkiDciil' ill' a  aoa  olii' ?d  ft]i»  modo 


▼d  ad  alioood  oliod  tflopw  idn  W.  W.  pd* 
iodic' s  buoMant  Rax  Dane  od  lafonBOtaoa' 
prod'  in  Car*  diet'  Dom*  Begisaaac  hie ros- 
poodcri  vditaat  debeat," 


Tbtf  Cms  mm  oigMd  oo  boMT  of  ar 
WiUioa  WiKns,  by  m  IMcrt  Alkyn,  wba 
oppotiB  la  hare  volaotoered  his  iwittiaef  is 
tba  cttodoflt  of  the  oaoea,  at  one  which  coq* 
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Ual')  oapor  Soer'naii  tvaan  cxyhait  ol  doGbar- 
•rit  aood  ibides  vooordot'  fuit  et  cxiit'  proot 
per  Iteoord  iode  ini'  Ijteeord'  PkrlioflBeoli  ro- 
noocn'  pleoiot  opporet  qoain  CoatiaaBib'  j 
Bqp'  Aiiffl'  bi  eodeon  ParJiamfnto  hi  dono 
aiia  apud  Weelin'  pred'  AMemblat'  ad  barraa 
aoadem  dooius  Maiob'  aoia  profmia  exhiboit  at 
delibeimTitt  £i  poat  prrd'  exhibilioo*  et  dcliber* 
otioo'  iode  dictta  C^mna'  oi  prafertur  acilicet 
ad  eandeoi  Seaaieo'  Farliamcat'  aopradict'  did' 
Commonea  higoa  Bcgn'  Aogt'  ia  PorUameal' 
illo  ia  pred'  domo  aoa  apod  Weatna'  pred'  Ao- 
oeoiblat'  Ordinar  or*  qood  dicta  Infimatio  dicti 
Thonae  Daogerfidd  ioier  al'  InfocoiatioBca  oale 
tone  exhibit'  Aaglice  •  giToa  ia,'  od  barram 
eiuadem  domaa  tangcn'  pred'  Conopiratiao' 
loret  impraaa'  Anffhce  '  ahooU  be  prioted'  tex- 
ialen'  prioa  proect'  Aaglice  '  reroaed,^  et 
aigaat'  p'  p'rolocotor  eorundem  Couiaii')  et 
qood  ideoa  Pndocoter  aooaiaarct  et  appoactn- 
oret  perooaaa  od  infonaatiao'  prod'  inpriniead' 
per  qood  idem  W.  W.  (eodem  W.  W.  durma' 
tot'SeaaioD*  Parltamear'  aopradict'  nao  Comm' 
ia  eodem  PftHiameoto  Aaarmblat*  at  Pndoca- 
lor  Domaa  Comm'  ill'  at  prefertar  exiatea')  ia 
proeacatoo*  ordia'  pred'  ut  Prolocator  Domaa 
Comm'  pred'  poatea  et  daroo'  eadcm  Scaaioa' 
Fariiamooti  nred'  acilicet  10  die  Norembria, 
Aoao  Rcga'  diet'  Domiai  nuper  Reffia  32.  aa- 
wad'  opad  pred'  Paroch'  Soacti  Martiai  ia 
Clampb  ia  oicio  Com'  3Iidd'  pred'  laform- 
atioa'  dicti  Thomo  Daagorfidd  eiidem  Com- 
muaib'  hujoa  Rega'  Ao^l'  ut  p'ferlor  exhi- 
bilam  perlegit  et  aigna?  it  appooeado  aomea 
Willielmi  tVillimma  Proloculoria  Domua 
Comm'  pred'.  et  adtuae  et  ibidem  appaactoavit 
Thomam  Newoooabe  et  Hearicum  HiUa  (ad- 
tuae T^pographoe  dicti  Dom'  aaper  R^g^) 
ad  impnmeod' dictam  Ioformatioo\p'd'Tboaie 
Daagorflold  juxta  pred'  Ordia'  ooruadem 
Comm'  et  Officii  aui  debitimi  £t  aaperiode 
dicta  lafbrmatio  predicti  Tliome  DaogerfieM 
poatea  et  daraa'  eadem  Seaaioo'  Parliamenti 
adlioet  10  die  Nofennbria  Aaoo  Rcga'  Dom* 
super  R^na  98.  auprodido  impreaaa  fait  per 
aoadem  Tlioaiam  Newoombe  et  Ueoacum 
fiilla.  jttxu  ordioem  pred' .videlt'  apod   p'd' 


FarooL*  Baocli  Martiai  ia  Campb  que  qoidem 
appoaitio  oominia  WilUdmi  Willioaia  Proloco- 
lor*  Domaa  Comm'  p'd'  et  appuactaalio  pred' 
Thooie  Newcomba  et  Heoria  Hilla  ad  in^pri- 
nead' dictam  laformatioa'  p'd'  Thome  Daoger- 
fioU  juxtx  ordia'  eoroadio'  Comm'  ia  eoSem 
Seaahio*  P^liamonti  aoprad'  at  p'fertur  aaaem- 
bbt'  per  ipaam  W.  W .  m  forma  ji*d'  facU  auut 
oadem  Cayaaatioet  oppuactuatio  impreaaiooiaet 
poblicotioaia  LibelK  pred'  ia  p'd'  lofermaUou' 
p'd'  Attora'  Dom'  Hegb  geaeral'  meolionat' 
nade  idem  W.  W.  |ier  eoodem  loforoiatioa' 
wgpioa  impetit'  exiatit  Abei^;  hoc  qoid  idem 
W.  W*  eat  Cut'  de  p*miaa'  in  dicta  loforma- 
tiona  p'd'  Attorn'  Dom'  Regie  general'  apec' 
oaper  p'd'  9  diem  Nor embr'  in  eadem  Infonno- 
tioBe  ^pet'  vel  od  aliqood  tempua  pool  eaodem 
Seaaion'  Pkrliameot'  p'd'  vd  ante  eoodem 
'aut  olit'  ?ei  alio  modo quam  p'ut  idem 
^iperiaa  pladtondo  aUegavit  £t  hoc 


ha  woo  at  that  tiaie  reaideot  in  the  couatrjf, 
and  had  ao  eotirely  retired  from  the  prdeaaioa, 
that  ho  woa  oblaged  to  borrow  a  gowa  la  appear 
ia  eoort.  For  thie  iafonaatiea,  1  am  iadahled 
10  the  fcindaem  of  Mr.  Williama  Wyaa.  wh« 
paaacaaed  aome  letten  from  A  Rolvft  (bj  as 
ualbrtaaata  accideot  they  ha?a  heca  homed 
lately),  apoa  the  aobieel. 

SIR  ROBERT  ATKYNS'S  ARGUimnr .• 

The  loimaatioo  token  aia^y  by  ilaelf, 
(withoot  the  Defeodoat'a  Plea)  roataina  a  Tery 
aerere  and  heavy  ehaigo  ia  it,.agaiaat  ti!e 
dafeadoat,  aet  out  with  the  liigheat  oggrava- 

*  From  a  Troet  printed  in  1689.  intitlcd, 
'<  The  Power,  Jariadictioa,  ond  PfiTilem  oT 
<*  Parlioaiaati  oad  the  Aatiquity  of  ihaHoaoa 
^  of  ComBMma  aaaerted :  oocaaionad  by  oa 
**  lafbrmotion  in  the  King'a-heach,  by  tha 
'^  Attorney  General,  ogoioat  the  Speaker  of 
••  the  Uooae  of  Commoaa.  By  air  Robert 
•«  Atkyna." 

Ia  the  eaae  of  the  EJag  ogoioat  Wright,  6 
Term  Rep.  393,  it  waa  oriKuod  in  anpport  of  a 
motioo  for  a  criminol  iarormatioa  aigoiost  a 
bookaoller  for  priotiag  oad  pobliahiur  a  ReooA 
of  the  floooa  of  Commoaa  [which  Report  bad 
in  hgX  bean  jmnevioualy  prioted  by  order  of  tha 
Houae,]  redectiog  on  the  choracter  of  Mr. 
Home  Tooke^  tbot  the  Houae  of  Commoaa 
theiaaelf  m  were  nut  juati&ed  ia  directifl|^  or 

E'ving  o  aanction  to  the  publication  of  the  li* 
1;  or  at  oil  eveota  they  had  ao  legal  autho- 
rity to  direct  or  aanction  (be  pubTicotioo  of 
moUer  tho(  omounta  to  a  libel  on  oay  iadivi- 
dual,  beyond  on  ontry  on  ita  own  Journab,  or 
for  thq  uae  of  the  memberi  of  the  Houae ;  but 
e? en  if  they  posaeaaed  auch  an  extraordinar j 
power,  the  Houae  baring  in  that  inatoace  only 
directed  an  cntiy  oo  ita  own  Journab,  and  or- 
dered the  printing  (by  their  own  printer)  of  oo 
mony  oopieaof  tbu  Report  aa  were  aufficient  for 
the  uae  of  the  membera  of  the  Houae,  thot  did 
not  |[i?a  the  defendoiit,  o  stronger,  the  right  of 
printmg  ond  circuloting  copies  of  it,  ao  oa  la 
rurniftb  him  with  o  legal  defence  either  to  oa 
action  for  domagoa,  or  lo  oa  mformotba  pr  ia* 


13813       '  for  publishing  t>angerfidfsNarralive.  A.  D.  16^5. 
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• :  afidtbis  against «  gentlemanof  the  pro-  I  and  that  the  defeDifant  maj  be  the  aodwr  and 
ion  of  the  law,  and  one  who  bath  had  the    composer  of  this  libel,  as  well  as  the  pnbKsber. 


tiODS 

Ibssi 

faonoor  to  be  Speaker  of  sereral  parliaments. 

We  may  observe  in  this  Information  the 
worst  of  adjectives  or  epithets  fastened  upon 
the  defendant :  it  stiles  nim,  a  pernicious  and 
seditioas  man.  It  charges  him  with  the  worst 
of  actions ;  sc.  stirring  up  of  seditioir,  disturbing 
the  peace  of  the  kingdom,  endeavouring  to  pro- 
care  ill-wiil  between  the  lane  and  bis  subjects ; 
and  to  bring  the  duke  of  York  into  contempt 
with  the  king  and*his  subjects ;  and  with  the 
printing  and  publishing  a  false,  scandalous, 
seditious  and  infamous  libel.  These  crimes 
and  actions  are  set  out  in  Mr.  Attorney'^  Infor- 
mation with  the  worst  bf  adverbs ;  and  with  a 
mat  heap  of  tbero  together ;  vis.  That  these 
tfainp  were  done  by  the  defendant,  fakely,  un- 
lawfully, unjustly,  wickedly,  maliciously,  scan- 
daloosljr,  seditiously  and  devilishly.  And  to  add 
(if  possible)  to  all  this,  it  is  charged  to  be  done 
oat  of  one  of  the  basest  principles :  out  of 
malice ;  and  for  one  of  the  most  sordid  and 
odious  ends,  viz.  For  his  own  lucre. 

It  rosT  further  be  obtjerred,  That  the  Infor- 
mation does  not  alledge  or  affirm,  that  there  is 
tiny  such  person  in  the  world  as  Thomas 
Dangerfield  (though  it  mention  the  name*,) 
nor  mat  any  such  person  did  ever  frame  or 
draw  np  any  such  scandalous  aod  libelloos 
book  or  information,  as  is  mentioned  In  Mr. 
^  iftttomey's  infiirmation.  But  (for  all  that  Mr. 
\Attomey  shews)  the  name  of  Thomas  Danger- 
lieid  may  be  but  a  feigned  or  borrowed  name, 

dictment  for  a  libel.  The  House  of  Commons 
were  not  justified  in  making  the  Report  in 
question,  inasmuch  as  it  reflected  on  innocent 
indi  vidnals.  It  is  the  undoubted  right  of  every 
subject,  who  is  accused  of  a  crime,  to  be  tried 
by  a  jury  of  the  country ;  and  as  it  appeared 
on  the  former  part  of  the  publication  in  ques* 
tioD,  that  Mr.  H,  Tooke  bad  been  acquitted  by 
a  jury,  it  was  a  foul  libel  on  him  to  sav  that  he 
was  j^ilty  of  the  crime  of  which  he  had  been 
acqnttted.  Ami  it  was  mentioned,  that  in  this 
case  of  R.  v.  sir  W.  Williams,  where  an  infor- 
mation was  filed  against  the  defendant,  who 

\  bad  b^n  speaker  of  the  House  of  Commons, 
lor  publishing  a  libel,  *^Dangerfield's  Narra- 
tive,*' it  was  determined  by  this  court  that  the 
defendant   was  not   iiistined    in   publishing, 

.though  he  had  pobltshed  as  speaker,  and  by 
order  of  the  House  of  Commons.  This  deter- 
mination still  remains  in  force,  notwithstanding 
imveral  attempts  in  parliament  to  get  rid  of  it; 
and  sir  Robert  Atkyus  in  bis  *'*  Treatise  on  the 
Power,  Jurisdiction  and  Privilege  of  Parlia- 
ment,'' vindicates  the  legality  of  this  determi- 
nation. This  decision  therefore  proves,  that 
the  House  of  Commons  themselves  cannot  jus- 
tify the  publisliin^  of  auy  matter  reflecting  on 
an  innocent  individual. 

But  by  lord  Kenyon  In  giving  judgment, 
•'The case  of  R.  v.  sir  W.  Williams,  which 
was  principally  relied  npon,  happened  in  the 
vrerst  of  times :  bat  that  b«  do  relation  to  the 


And  ohe  would  not  imagine,  upon  reading  Mr. 
Attorney's  information,  that  any  thing  of  these 
matters  thus  charged,  iias  ever  transacted  in 
parliament :  bat  Mr.  Attorney  gives  them  ano- 
ther date,  both  of  time  and  place.  He  does  not 
lay  the  scene  at  Westminster,  but  at  8t: 
Martin's  in  the  fields,  and  he  times  it  to  the 
year  1683,  whereas  there  was  no  parliament  in 
that  year.    This  was  warily  done. 

Thus  th^  case  stands  u)ion  Mr.  Attorneys' 
information,  aad  sluiuld  it  be  left  here,  it  would 
be  a  woeful  case  with  the  defendant ;  but  as 
Solomon  says  in  his  Ph>verbs ;  the  first  in  his 
own  cause  is  Just,  then  comes  the  other  party 
and  enquires  mto  him«  The  plain  English  ojf 
which  is,  as  we  used  to  say,  *  Une  tale  ui  good 
till  another  is  told. 

The  Defendant,  in  his  Plea^  s^tea  the  matter 
truly  and  fully,  and  tells  us,  that'.there  is  no- 
thing true  in  this  Information  exhibited  affainal 
him,  save  only  that  there  was  such  an  Infor- 
mation of  DangMeld's,  but  that  the  defendant 
was  none  of  the  author.  It  was  drawn  up  and 
delivered' into  both  houses  of  parliament,  ilrst 
to  the  Lords^  upon  oath ;  and  there  Ordered  to 
be  entered  in  their  Journal :  and  afterwards  de- 
livered at  the  bar  of  the  House  of  Commons. 
And  that  the  Defendant,  being  Speaker  of  tlia 
Commons,  he  examined  that  Infbrroation  of 
Dangerfield's,  and  dhected  the  printing  Of  it : 
but  it  was  all  done  in  time  of  parliament,  and 

ordered  to  be  done  by  the  House  of  Commons. 

-  -  - ■ — 

present  case.  There  the  publication  was  the 
paper  of  a  private  individoM ;  and  under  pre- 
tence of  the  sanction  of  the  House  of  Com-^ 
mons,  an  individual  published ::  but  this  is  a 
proceeding  by  one  branch  of  the  Ic^^atuTOt 
and  therefore  we  cannot  enquire  into  it  I  do 
not  say  that  cases  may  not  be  put  iiv  which  w^ 
would  not  enquire,  whether  or  not  the  Honie 
of  Commons  were  justified  in  any  particniar 
measure,  if,-  for  instance,  they  were  to^  send 
their  seijeant  at  arms  to  arrest  a  counsel  here 
who  was  arguing  a  case  between  two  indivi- 
dnals,,  or  to  grant- an  injunction  to  stay  the  pro- 
ceedings here  in  a  coihnion  action,  undoubted- 
ly we  should  pay  no  attention  to  it  But  tbe 
Keportin  question,  being  adopted  by  the  House 
at  toige,  is  a  proceeding  of  those  who  by  the 
constitution  are  the  guaraians  of  the  liberties  of 
the  subject ;  and  we  cannot  say  that  any  part 
of  that  proceeding  i«  a  Kbd."  And  Grose,  J. 
added,  «<  It  muatbe  remembered  that  that  [the 
case  of  sir  W.  W.j]  was  declared  by  »  great 
authority,  to  be  a  disgrace  to  the  country.^' 

It  m  remarkable  that  in  this  case  of  Rn 
V.  Wright  (8  Term  Rep.  p.  994)  the  Reporter 
fepreaeots  the  leained  persons  who  argoed  in 
support  of  the  application  for  an  Information 
to  have  stated  that  air  Robert  Atkyns,  in  this 
Treatise  on  the  Power,  Jurisdiction,  and  Privi- 
lege  of  Parliament,  vindicates  the  legalit?  of 
the  determination  of  B.  B.  in  sir  Wilitem  WiU 
iMma's  case. 


19B0f  imUAAiiniL 

Byi^ovn^wecitbeFhuL,  all  tlMi«aMqr 
aiyectife^  apil  uotoward  advertis  are  thrown  on, 
ami  the  4lefeiHiafit  cleared  from  the  malice. 
Nor  la  it  trqe  that  is  aaid  io  Mr.  Attorney  *a  In- 
formation, to  be  done  for  the  defendant*a  lucre. 
He  dill  it  out  of  obedience  to  tbe  parlian&ent  | 
and  be  denies  that  he  made  any  nroiit  by  it, 
but  accnrdjifig  to  tbe  order  of  tbe  Houjie ;  tho 
profit  ol*  the  printiogr  was  to  X>angecfieid.  And 
f^l  this  is  ouofe^ed  by  tbe  demurrer. 

The  plea  consists  of  these  parta :  matter  of 
ftct,  matter  of  record,  and  matter  of  laar.  It 
begins  witji  matter  of  Jaw ;  and  aets  down  Ih^ 
law  and  cuatom  of  parliament    Then  he'  does 

Erne  tbe  matter  of  fact,  and  of  record,  and 
gs  tliem  -home  to  that  law.  He  tells  na, 
I,  for  certaio,  there  was  suehn  thing  as  a 
l^opish  Plot,  sod  that  it  was  a  desperate,  horrid, 
devilish  plot.  And  here  all  the  hitter  adjectives 
mtd  adverbs  would  have  been  well  beatowed, 
rather  tliao  open  the  Speaker  of  that  parini* 
ment ;  whiqb  parliament  with  such  admirable 
^eaJ  iind  courage  did  prosecute  some  of  tbpfM 
fdotters. 

He  sets  forth,  tli^t  the  lord  SlalR>rd  was  in 
parliament  conviot  before  the  Lords  of  high 
lieason,  committed  io  that  plot ;  and  he  was 
convicted  at  the  proaecotion  of  the  Commofts, 
accordiogto  the  Jaw,  and.cuiiom  of  parlia- 
meat.  He  says,  that  the  king  in  his  Speeqb 
to  ihe  Lords  ^Dd  Commons,  charged  them  to 
make  a  further  strict  and  impartial  enquiry 
after  this  plot.  Then  the  plea  tells  ns.  They 
did  acGoniio(>iy  make  an  impartial  enquiry, 
and  divers  others  were  thecenpon  convicted  of 
that  plot. 

It  now  appears  plainly,  |hat  all  that  is  con- 
tained  in  this  filea  waa  not  only  done  during 
the  parliament,  hot  by  the  parliament  itself ; 
jmd  that  the  defendant  only  acted  as  Speaker. 
And  it  is  worth  the  remeaiUeriDg  too,  Uiat  there 
has  been  another  pavliamentsitice,  namely  that 
at  Ozfofd.  And  though  all  that  was  done  by 
him  in  the  parliament  at  Westminster,  was  then 
very  well  known  and  i^wMmbered ;  and  though 
he  wen  so  pernicious  and  seditious  a  man,  in 
the  opinion  of  Mr.  Attomej^'s  information,  yet 
the  wmid  had  a  belter  opinion  of  him,  for  he 
was  ohoeen  Speaker  agam,  in  thatlaUer  parlia- 
jpaent,  and  his  majestv  approved  of  him. 

•it  last,  the  defendant  conoludea  bis  plea  to 
Uioiuriadiction  of  this  court :  viz.  Tliat  what 
hehad  so  acted,  being  acted  in  parlian^ent  time, 
imd  by  order  of  parUameot,  he  deinands  the 
Judgment  of  this  eoort,  whether  they  wiU  take 
«anuaaoceofit. 

The  Attorney  General  demurred  to  it. 

The  sn^iact  matter  of  tbia  record  iq.a  ?ery 
large  field,  vis.  The  Power  and  JurisdioUon  ol 
Parliament,  and  yet  I  shall  here  but  a  nanoir 
path  to  walk  in.  It  is  a  very  nioe  and  tender 
point:  it  is  my  oaoe,  as  it  waa  heretofose  with 
those  that  were  to  uodeigo  the  oM  Saxon  triql 
by  fire  ordail  (per  lerrum  eandena)  if  I  trcMl 
aside  and  make  a  wropg  step,  I  may  do  myself 
amiwshief.    Boi  by  the  grace  of  M»  1  akatf 


pocasioQofoaenQetothoaeahorejne;  t^orf^t 
on  the  other  band,  sbaQ  I  'he  nantii^  in  ,wt 
dvty  I  owe  to  th^  kingjdom'a  oana^  t  ahatt 
fpeak  my  imnd  fircely  ii^  it,  and  leave  the  aoccfp 
to  God.  And  while  I  mvm  ai]gne  for  tiielxine- 
dom  of  actingin  parlian^mt,  and  apeak  Igr  ibe 
Speaker,  and  endeavour  to  maintain  tJveir  liglaa 
and  privileges,  I  ma v  justly  daim  that  tirdtfiarT 
and  reasonable  pcivikjge  ior  mjrsell^  tlwai  if  I 
happen  imawares  to  misplace  a  word,  oi  ^o  he 
misappreha[)ded  in  what  I  any,  I  may  hnve  the 
uberty  instantly  to  e9cpla^l  mysj^f.  And  }.  take 
myself  to  be  ubder  tlie  protection  of  fh&  Jair, 
while  1  aigue  the  lav. 

>  In  argnJDg  this  case,  I  shall  make  three 
poiots,  or  lay  down  these  three  poaitioBa  ; 

1.  That  what  is  done  in  thia  case,  i«  <hme  in 
a  coume  of  justice,  and  that  io  the  highest  court 
of  the  nation  (the  parHament)  and  aocovdang  to 
tbe  law  and  custom  of  parKament. 

>.  That  however,  tiiat  which  is  done  in  this 
ease,  is  not  to  be  imputed  to  the  defendant,  who 
acted  in  it  hot  as  the  servant  or  minister  of  At 
pariiament,  though  in  a  very  honoumbie  station. 

8.  That  these  being  matters  transafltcd  in 
parliament,  atad  by  tbe  parliament,  this  court 
hfthe  KJng's-beneh  ought  not  to  take  coon- 
saace  of  them ;  nor  hatb  it  any  jmiadicdoo  la 
judge  or  determine  of  them. 

As  to  the  firat,  I  ahallframe  tbia  ^Umm: 
No  indictmept  or  aethm  lies  for  what  is  done  in 
a  course  of  juatioe,  or  in  a  wav  of  \fg9^  po- 
ceeding.  But  what  haa  been  mnie  hjr  ihe  de- 
fendant, and  ^y  the  Hppse  of  ComaBonain  ihia 
caae,  hath  been  dona  in  a  cooraa  Qfjustioe,and 
in  a  way  of  lagal  nrooeedinga,  and  thai  in  tha 
highest  court  of  tne  nation.  Tbecaiore  what 
h^uh  been  here  donot  ia  neither  aulyoet  to  an 
action  or  indictment. 

I  shall  first  prove  the  mi^  prqpnaitina; 
That  no  indictment  or  action  lias  for  ndiat  ia 
done  ip  a  course  of  juatioe.  • 

The  reason  of  the  law  ia.  That  the  law  and 
courts  of  law,  and  justice,  and  rcfpediea  agaiMt 
wrong,  ought  to  he  free  and  open ;  and  ^oaasa 
must  he  frighted  nor  diaoonragcd  from  f  Iq^al 
prosecution  of  his  right. 

To  prove  this,  I  shall  makebokl  to  cila  the 
opinion  and  authority  of  a  town-ckiii.  Thf 
report  of  it  is  in  the  tUly  l$cripture,  the  trneit 
and  highest  report.  U  was  the  opinion  and 
advice  of  ihe  town-elerk  of  Athena.  \)re  read 
it  in  the  Acts  of  the  ApQatles,and  it  instant^ 
stilled  and  ouieted  a  miflhtjf  oproar,  it  had  le 
much  wetgnt  in  it.    '  If  any  man,'  fi^s  he, 

*  have  any  matter  against  another,  the  law  4^ 

*  opep,  aokd  there  ara  deputiea ;  let  th^,*  sayf 
he,  *  impLoad  one  another.' 

Thepartaeatoaauitinhiw,  theconii^l,  t)^ 
attorney,  the  fvitnaas,  the  officers,  Ihe  jury*  mt 
all  under  a  protection  of  iha  law  Ipr  what  ih^ 
do  or  aay  i&  the  proteo^lmn  of  a  anit  in  law,  or 
any  legal  proccadiag. 

I  Kill  put  some  (aw  caaasanitfed  to  «veiy  4aa 

ff  ihnp^imwia  tlmMmr^  j^rtpif  'm^9^ 


^il^tW  ioe,«At  AMI  pf  4b9  MAtaD,  ii  toliel  be  shall  be  proftectfiA/^pMivi^  /m  «^t«)ii  0f «lii«r 
linpnsoaed,  till  the  fijcpt  nuOMr  of  Ibe^itfO^  h^  1  Aar  lor  it.  Tha  ii  ji  fMwK  th^t  Bi»y  cmmi 
Jbi^oneilit  iitfolbe  0O9rt.    Whip  o«iavii«»r  ^ar|  m»f^  ^vm. 


c«9e ;  i|o4  ^  is  all  Abe  jMiQMbjpM^pt  itbst  A|ie 


a#l«p4er. 

£ir  jB.  C«k^iii4M8ax|Kisi^flpon4biest«t. 
ia  Aws  :«il  lofflit.  dtt,  .fls^  Xhnl^tbis  efeel.  ez- 
lenils^ij^toeiBkiaatt^iGiidisbuiden.  JkjpAik 
l4«e,#s)is  be,  jf  #0y  jouui  \m§  an  ^H^  '^ 
mnvden^r^cehber^  ^gain^  eaj  jif  Uie  peers  ef 
the  realm,  altEoagh  the  cbfu^  be  ^ike,  fA 
^bidl  110^  ,lhe  4»«rr  tia«e  AD  juriiw  ^e  aftwdalis 
Jif  agMtiifiif.ii^ither  stihe  oomiiion  bur,.Bor  by , 
abin i{tat. p^'  tW.  1, QfWMy  lOlhflr  Jttit  ior Aoy 
micb  uppeftU  oor  i^  mmiiitg  iUe  maiter  of  it 
(to  beitrU^,  either  to  eounsfil  or  attonm>  or  £ir 
jyeaMng  tbe  swe Jo  cyi<ieiice.to  a  jury . 

ICuMM  ftbelor4Beaiichaii\p?s  case,  18  H.  7, 
KeUwi^,  ^6,  AT,  »0.  %  Biobard  qrofis  anejl  | 
a.|¥^t  wfiDt[[ig»y  liaise  4fie«l8  against  the  lord 
Beaachamp:  The  lord  Beancbamp  sues  sir 
Aicbard  Crofts  in  an  iUstiDn  De  Scandalis  Ua^- 
Aaia(n».iipQn  ^he  statute  of  £  A.  iS,  c.  6,  frribis 
jriander,  iocbi^ving  him  vith  £bTg^y.  Keble, 
of  QQimsel  ior  fiie  iocd  B.  admils,  nal  at  the 
«pmiQ0nJav  .no  aotion  did  ^Ue/ortbb  slander, 
it  being.in  a  cQune  of  lejgti  pcooeeding'.  But 
Keble  was  of  opinion,  that  this  slalnte  ef  t  A. 
fi,  did  j^re  the  action  .ioaoob  a  case,  Iboa^  it 
ivere  a  aUnder  occ;a8ii]ined  by  a  anit.  But  by 
Brian  and  the  Mst  of  the  coast,  4he  action  Be 
fikand.  MagpnfitiiBD,  d^d  notiie  iojf  such  aahin- 
der,  Iboogb  the  malter  of  ilJvere  Adae,  because 
ii  tis  JD  prosecution  of  a  ianpliil  suit.  With  ibis 
agrees  Beoltatt  ai^  Ghtphaai's  case  ia  ioslie^ 
ioiiQS?sBep.461,.and  Weslon'scaae,  Grol.  Jao. 

fiir  £.  Coke  pvts^e.dilferepae  in  bisiid  Inst, 
before  cited .  If  a  man  |irefer  a  bill  in  4he  Star. 
pban|ier  against  a  ffnat  peer,  and  «liarflfe  him 
untfa  ioEgery  nr  iM^ocy,  no  action  DeSkand. 
Magnat.  li«,  itJieingia  a  legal  opoceeding,  and 
ID  a  matter  vrherein  thai  court  had  Jt  iurisdlic- 
IM.  Butifin  audi  aJttUip  theater  Chamber 
a  peer  be  accused  ibr'^lony  (wdiich  that  cquft 
bnh  nalbingto  do  with,  norjio  jurisdiciion  in) 
Ibis  <saya snr S.  Coke) baa  not  the  laoeof  a 
legal  {iroeeeding,  and  shall  not  excuse  a  atian  tn 
ad  adiaQ  Be  Scand.  Magn.  sir  Bicb.  Buck* 
Ws  caae,  4  Bep.  14,  Cro.  Bhs.  980,  the  same 
case.  Yet  where  Iheee  is  but  a  mi^ake  of  the 
jurisdicliod,  if  ibeauit  be  onoe  well  <KMDmeneed, 
some  little  irregulaalies  in  the  proceedings 
abali  not  expose  them  4d  the  action  Be  Scand. 

agpD.  as,  if  a  man  bring  an  appeal  of  murder, 
Ihrottgh  the  ignorance  of  4ne  parUr,  or  his 
eiesk,  or  attocney,  it  is  made  retnmbiein  4be 
OommoD  Pleas,  .adiuulbey  haaeiio  jurisdic* 
iioo  in  it:  yet  ac^aetioo  Be  Bcaod.  llagn.  lies 
fiirilhis,4he  suil  being  well  begun,  and  it  being 
in  ibeABUnre of  a  faraMaoit.  IBe smfu sir  M. 
Cake.  ^ 

.  lo  ikn  eaaaii^  a AannasHoS'nlaadiiur  Hmt  -bis 
dient 


It  .was  Abe  caae  of  jurHao-  NoDotipgii  as* 
Qwder  ef  I/ind<m,  M. « lac.  Ceo.  i».  M,  in«* 
B.  Bal.  Bimak  bmagbt  ma  action  fip<{n.tb( 
case  for.siandgr^ga«astairJl»ii.  for  cay  ing^ 
Abeid.  Bs«»k,4blil  hfi  hU  oMamttted  ^eiom. 
ikkM.^\n4idJip9d^^yt»^afilkHi^^g 
aemaaa  cnnn^or M  Jar,  and  isaa  rflaiaafl 
aaainst4hfc  pi.  fimok^  and  at  AhaAnal  in  giauMp 
or'ssndeace  ito  tte  ^ory,  Im  did  indeedapeu^ 
IhoscwNDds;  biil^aversedihailbcynereaertii- 
acDi  Ao  ihe  aMMBr,iBad  wens  paii  oiF^is  inttow* 
tion.  It  was  resolTed  upon  a  demjirrsv,  Thai 
the  plea  was  good,  the  ftprds  bain^  paatioent, 
ibttnghlhey.w»refislse«  AadtbeseiaAliirtber 
raaaon  4Bivto  kf  ibe  /oeqn  in  A»k  nape,  vie. 
ihe«Qi|iaa[i|ttar  not  tOibeapakaniHit  of  aMt«> 
lice.:  a^  no  ac^sofAhis  sost,  nor  willaay 
indjrtment  of  tUa  Tfi^'^if  Ge,  unlsas  fhsirir  be 
maKae  in  iha  ^eftndant ;  and  vAiere  Ib^iu  ia 
any  josti6able  occasion  of  .apaakvig  .words  thai 
a  mania  diadkwcge  of  his  faction  ar  calling  ia 
lad  .bflf  the  aniyast-jiialler  of  discooase,  aa  a 
pmacher,  or  pleMor,  or  tbeiiibe,  to  jpeak  Fwds 
jn  auqh  etmt ;  it  abidl  be  psasumed  ibey  4rsaa 
not  spd^  i>ttt  i»f  malice. 

in  4he  caae  of  aa  Ai^omey . 

Sir  £.  eokein  hb  Sd  Inttit.  in  hbiwpsaitiau 
of  the  Stat,  of  Ax^/i^  super  GbaiElaa,  Sg.£.  i, 
jC.  10,  tells  us,  'Sbat  ia  the  Y/ery  neact  year  aQar 
the  making  Of  thatuttat.  via.  29  K.  I,  Will,  de 
Weaton  brought  an  Action  ofConspiiacy  ia  ibp 
&h^*benob,  againat  William  of  Bempewett, 
parson  of  Newton,  and  John  of  Maiden,  papaan 
of  Askafhy,  lor  causing  the  flaintiff4o  be  cited 
bsloBe  Ibeandidaaoon  of  iincol^  lor  a  treepas^ 
wkatva  he  had  been  iioqatttad  in  the  kingia 
nonrt.  dcbn  of  Maiden  plewM,  Tbatbcwaa 
«  Gomasanis  Adsoealua  prq  suodsa^o/  and  so 
justified  as  an.altomey ;  and  il  waa  feand  Ika 
pamoa  was  Commoaia  Adracatos,  and  ao  ^ 
guilty  of  thecqaspirai^. 


in  the  qaae  of  a  Witness^  Far  what  Wsms 


aa  a  witoeip,  er  lor  what  is  nasd  againslkioBy 
dpsahle  faim  Aam  beuMf  a  witness,  or  la  4sfce  air 
bis  credit,  no  actioa  ofslander  will  "lie. 

86H.  6, 14.  inanacttQoefeonspoa<v,eaa 
cf  Jthe  dsfiwdanta  justified  aa  baia^  a  witflbe,«» 

Crok.'jac.  #8fi.  in  the  Eing^a  bench,  Wan- 
ton against  Boboect,  ia  aa  action  lar  ahoider. 
There  wee  a  suit  in  the  spinUpal  court,  aail  4ba 
plaintiff  that  bcoujirbt  the  action  af  slander,  waa 

'  produced  aa  a  witnen  io  that  cause,  aad  ibi^ 
defendant  in  ihat  suit  in  the  apritpal  oouH,  put 
in  eacsations  agaiast  hia»,  That  lia  had  beea 
peryureo,  and  tMrefbrf  eagbt  net  to  be  need  aa 
a  wi^esB.  Tbereopoa,  Weston  the  iHtneai^ 
bceuf^tfalaactMm  for  that  slander.    AndidUt 

.acgumsttlB,  the  whole  oomt  'lield,  tiiat  llw  mh- 
tion  of  akipder  did  oat  lie  4br  this  manoer  eff 

and  not  eg  aia/icia. 


! 
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rdUe,«irtlwnAtyorilwkmf  MdtCMe:  For 
if  a  mtii  bend^eet  19  Ml  Mtioo  r«r  h,  it  wHI  be 
m  OMMM  tlMH  trMMM  sImII  be  MiMCh«rcd,  and 
BM  will  not  aspoM  tbsnmJfw  to  aotiolli,  by 
UMilfiiMf  flscb  duoofctioi. 

J.  HoufffatM  boM  tbo  MlioB  #OttM  sot  Ke 
upon  an  ^pBOcamaa  fmand ;  for  bjr  that  tba 
paity  ia  not  Mqntlcd,  but  mav  W  iMiieied 
again  aad  ooavielad.  Bat  be  boMs,  tbat  if  be 
be  indioiad,  wad  opoo  trial  *  LigitiiDO  moiio  ac* 
*Hwalata«,'  tbcn  oe  iAmII  ha?e  wn  aetkw  opMi 
the  caie,  in  natttre  of  a  coMpifacy ;  fbr  DO«r 
beif  afaaolotehr  aoqnittod  and  cleared  of  the 
aocnntion«  and  nevur  ean  be  iudielad  ag;am  for 
tbat  partienlar  faet. 

XtedderidfB  ag reel  with  Hougbten,  and  pota 
tbii  caee ;  If  an  aelien  of  compiraey  be 
breoffbt  against  antan,  Ibr  indicting  the  fiain- 
tiiTof  treaion,  tlie  delendant  may  idead  ipe- 
cially  (and  tbat  b  tbe  lafcel-way  of  pleading) 
tbat  ne  beard  tlie  plaintiff  ipeifc  eucb  and  eaA 
ireaaonable  words,  and  that  be  theieopen  com  • 
plained  to  a  jostioe  of  peace,  who  oqnmitted 
tbe  plaintidr  npon  it,  and  this  (sa  ja  be)  shall 
excnse  bin. 

lipy,  Chief  Justice,  inclines  too  agaiaet  tbe 
action,  and^veaa  strong  reason,  becanse,  says 
be,  it  is  mtspfision  to  ooncealit ;  and  yet  if  we 
aUow  of  this  action.  It  shall  be  dangerons  toe 
to  disoorer  it,  so  that  the  defendant  does 
« Lnpnos  aoribos  tenere.'  And  so  the  jod^- 
ssent  was  arreised* 

Bot  we  fiod,  that  soon  after,  when  the  jndgve 
of  that  ooort  were  changed,  the  saoM  ptahMHT 
bconght a  new  action  for  the eanie cause:  And 
it  wns  adjudged  Ibr  thepUmtiff,  that  the  ne- 
tion  would  be;  but  the  jadges  acknowledged  it 
was  the  first  precedent.    I  suppoee  it  was  upon 

elding  net  guilty.  Perbape  the  court  uiiglit 
e  been  of  another  opinion,  had  the  dmn- 
dent  pleaded  epedaliy,  and  justified,  according 
to  the  opinion  of  judge  Dedderidge.  Tbe  case 
is  Cro.  Car.  15 ;  &;  Lateh.  79. 

The  allowing  of  aneh  actioae  of  coaspiracy, 
or  upon  tbe  case,  or  of  indictments  or  infor- 
mations for  what  is  sud  or  dene  in  a  courve 
of  justice,  and  especially  br  way  of  dioeovery 
of  treasons,  would  prote  era  mischievous  .con- 
seouenoe ;  and  woidd  be  an  occasion  of  mul- 
tiplying actioos  against  the  parties  to  tbe  suits, 
against  counsel,  theatlomcys,  the  witnesses,  and 
so  suits  would  bednfiftite.  Asintblsprssentcene, 
sboold  an  action  be  i4iudged  lo  lie  against  the 
defondant  imr  wbalhe  has  acted  by  authority  of 
parHament,  whata  multitude  of  aetioea  ureuM 
be  stirred  up  by  it?  If  tbe  Bpeeker  be  liable  to 
this  infonnatiea  for  what  he  haa  done :  by  the 
same  reason  he  weidd  bclisbletotheaethHiii4>ff 
tbe  several  great  pemone  that  aressid'to  be*de» 
foined  by  im  printing  of  Daagerfield'e  Nar- 
rattve.  And.  if  the  Speeker  be  haUe,  who  act* 
ed  but  by  command  of  ethera,  and  m  their 
minister,  how  much  more  would  aN  theee  per- 
sons be  liable,  by  whose  command  he  eo  acted  ^ 
And  how  many  narratiTea  have'  there  been 
printed,  wherein  arvefnl  grmt  persana  were 
seferaly  iiiitJladeay  nndliew  maw  voCm  of 


*  Ina  Writof  Conspimcyi  Oneefthede- 
ibndants  pleaded,  that  be  waa  one  of  the  in- 
Actors,  jodgmcnt,  «t  0ctio.  And  the  plea  is 
allowed,  iO  H.  6»  5. and  38. 

Nay  though  it  be  not  in  a  ceurse  of  juotioe, 
in  a  suit  of  law,  yet  jf  a  man  be  in  the  doing  of 
his  duty,  and  in  diftcharge  of  bia  fondioa  and 
his  lawfiil  calling,  and  in  discoursing  of  a  sub- 
ject proper  for  bis  function,  and  enforcing  of 
erery  man's  duty  of  avoidiiig  of  any  sin,  and  in 
pufinit  of  it,  telle  a  etory  which  he  takee  up 
vpon  trust,  and  does  not  know  it  to  be  fohe, 
end  it  prove  atlastto  be  ntlerly  untrue,  and  aa 
innoeent  person  is  highly  slandered  by  it,  yet 
lie  shall  not  be  subject  to  an  action  of  elaadcr 
for  it.  Tbe  occsaion  of  speaking  aball  deer 
him  fiem  the  malice,  without  which  the  action 
will  not  lie. 

.  In  the  Book  of  Martyrs,  written  by  Pex, 
there  is  astory  ofene  Oieenwood,  who  uved  in 
Sufl<dk,  that  be  had  peijursd  himself  before  the 
bishop  of  Norwich,  in  tsstitying  against  a 
martyr  that  was  burnt  in  queen  Mary's  time: 
and,  Mys  Fox,  this  Greenwood  afteiwards,  by 
the  just  ittdgment  of  God,  had  bia  bowJs 
lotted  in  him,  and  so  he  died. 

This  story  by  Fox  in  bio  Book  of  Martyrs, 
wsa  utledy  fake  of  Mr.  Oieenweod,  and  after 
the  piittting  of  that  Book  of  Martyrs,  Mr. 
Greenwoodwas  living  in  that  very  same  parish. 
One  Prist  a  parson  happened  to  be  preaented 
to  the  living  of  tbat  parish  where  this  Mr. 
Greenwood  thea  dwelt ;  and  97  Efis.  in  one 
ef  his  firet  eermens,  happened  to  iuToigb 
against  the  sin  of  peijory  ;  to  which  hie  text 
didlesdbim;  and  tbe  better  to  deter  the  peo- 
ple from  tbe  sin  of  peijury,  be  Udd  this  story 
out  of  Fox's  Book  of  Maityra,  and  named  the 
very  man  Mr.  Greenwood ;  and  Mr.  Green- 
wood hiamelf  was  then  in  the  church,  and 
heard  this  story  told  of  himself,  but  the  preacher 
knew  it  not,  but  thought  the  story  to  be  true. 
Greenweoil  brings  an  sotionof  slander  against 
Prist  tbe  prsaoher;  and  upon  tbe  trial  of  the 
cause  before  tbe  L.  C.  J.  Wmy,  the  case  ap- 
pearing to  be  thua,  be  directed  the  jury  to  find 
for  tbe  defendant,  for  that  it  appeared  it  was 
not  done  out  of  malice:  And  C.J.  Popham 
affirmed  it  to  be  good  hiw,  it  being  a  matter 
delivered  after  his  occasion,  aa  matter  of  story. 
This  case  is  cited  by  sir  £.  C.  in  sir  Henry 
Mountagu's  caoe^  before  mentioBed.  Creek. 
Jac.  f.  90.  With  this  agreea  the  case  of  the 
lord  Cromwd,  agaiast.Deony  a  vicar,  4  Rep. 
19,  b.  In  an  action  de  Scand.'Magn. 
.  There  is  a  casein  many  drcwmstances  of  it 
moch  resembling  our  case^— It  wee  the  esse 
between  Smith  and  Crasbaw,  and  others,  M. 
90  Jao.  in  the  King's  bench,  in  sir  Jeffi*. 
Palmer's  Rep.  315.  An  action  upon  the  caw 
is  there  brought  ugainst  the  defendants,  for 
maliciously  causing  the  plaintiff  to  bo  indicted 
of  treasoQ ;  upon  which  indictment  the  grand 
jury  found  an  ignoramus.  To  tbisactioo  tbe 
(l(;(eodaots  pleaded  not  guilty,  and  were  found 

uiti^ .      it  wasimoved  in  urrest  of  judgment ; 

iMb  K>  accuse  ens  tor 
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the  ISkt  Mton  htfe  there  been  printodP  So 
thftt  Ihere  wouMarife  a  moltitnde  of  eiiha. 

la  air  Drue  Dmrie'a  case,  6*Re(*  74.  The 
jastioeainjudffiog  of  that  caae^  give'  a  rery 
good  rule  and  caution:  thejr  say,  That  judges 
ought  to  have  good  ooonderation  in  aU  cases 
depending  before  them,  not  only  of  the  present 
eases,  but  also  of  the  oonsequences,  what  ge- 
neral prejudice  may  ensue  upon  them  either  to 
the  king  or  sulpect.  The  case  before  you  ^*- 
eeediogiy  requires  that  oonaideration.  The  pre- 
judice to  the  king  will  be,  that  he  will  not  be 
safe,.for  by  this  means  men  will  be  discouraged 
from  discovering  treasons.  The  sub|ects  will 
receive  priejudice,  by  the  mnltitude  of  snits 
that  will  arise  by  it  This  may  suffice  io  be 
said  in  maintainmg  ^e  first  proposition,  That 
uoinformstion  or  action  lies  for  what  is  said  or 
done  IB  a  course  of  justice. 

The  minor  proposition  is.  That  wliat  is  here 
done  by  the  defendant^  in  this  case,  was  done 
ia  a  course  of  justice,  and  in  a  legal  proceed- 
ing, and  that  in  the  highest  court  of  the  nation, 
^in  the  court  of  narliament)  and  done  accord- 
ing to  the  law  ana  custom  of  parliament  This 
I  must  make  out  in  the  neact  place. 

In  the  makm^  this  out,  1  am  under  a  ne- 
oes^ty  of  speakmg  of  the  tsanscendant  power 
of  the  high  court  of  parliament,  and  1  must  ss- 
aert  these  positioos  following.     ^ 

X,  Thai  the  House  of  Commons  was  ori- 
ginally, and  from  the  first  constitution  of  the 
nation,  the  representative  of  one  of  the  three 
estates  of  the  realm,  and  a  part  of  the  parlia- 
ment. 

2.  That  what  is  done  by  either  house,  ac- 
cording to  the  law  and  usage  of  parliament,  is 
properly,  and  in  the  judgment  of  law,  the  act  of 
the  whole  parliament :  And  that  what  concerns 
the  one*  must  of  necessity  concern  the  whole ; 
not  merely  by  consequence,  but  by  an  imme- 
dtata  concernment,  as  being  on»and  entire. 

3.  That  what  hath  been  acted  in  our  present 
case,  by  the  defendant,  as  Speaker,  and  by  the 
House  of  Commons,  whose  minuter  be  was. 
and  bv  whose  command  and  order  he  did  what 
be  did,  was  done  according  to  the  lawt  and 
usage  of  parliament. 

As  to  the  first,  That  the  House  of  Commons 
was  from  the  first  constitution  of  this  kingdom, 
a  part  of  the  parliament.  There  has  been  An 
opinion,  that  bath  been  stiffly  maintained  by 
aome  divines,  and  others  of  late,  that  the  House 
of  Commons  originally  were  no  part  of  the 
parliament,  at  least  not  as  no#  elected,  and 
ooosbtittgof  knights,  oitioons  and  burrases; 
but  that  their  beginning  was  in  the  40tii  year 
of  king  Henry  S,  when  that  king  had  given  a 
total  overthrow  at  the  battle  of  Evesham,  to 
Symon  Montford  earl  -of  Leicester  and  the 
harona.  And  that  to  baknce  the  power  of  the 
hnroos,  that  king  caused  the  knights,  citizens 
and  boigesses  to  he  chosen,  and  to  mskea  parb 
of  the  parliament  And  from  henoe  some  un- 
quiet inoovating  writers,.  *  quorum  res,  et  spes 
€X  adttlatione  pendent;'  and  who  would  destro 
foundations,  and  remove  oor  amMBt  1 


marks,  and  the  andent  and  just  limits  and 
boundaHes  of  power  aod  authority ;  persons  of 
necessitoas  estates,  or  of  greedy  and  amUtSons, 
appetites,  which  drive  them  upon  devising  how 
to  do  some  acceptable  service  to  those  that   , 
nsaintain  them :'  or  at  the  best  out  of  unsettled 
judgmests,  and  too  much  zeal,  which  carries 
them  to  a  contrary  extreme.    These  men  con-* 
dude,  that  therefore  all  the  power  and  privilege , 
the  House  of  Commons  claims,  is  not  by  pre-' 
scription,  but  that  they  depend  upon  the  King's 
royal  will  and  pleasure,  and  bad  thdr  original 
by  bis  mere  concession,  and  not  by  andent' 
inherent 'rigfht,  nor  original  constitution,  and 
therefore  may  be  resumed  at  pleasure. 

It  was  One  of  the  Articles  against  Dr.  Man- 
waring,^  in  the  parliament  3  Car.  1.  for  whish' 
he  was  impeached  by  the  Commons,  and  sen-* 
tenced  by  the  Lords  In  parliament ;   that  to 
snb^ert,  scandalize  and  impeach  the  good  laws' 
and  government  of  this  realm,  and  the  autho- . 
rity  (^the  high  court  of  parliament,  and  to 
avert  his  majesties  mind  from  catting  of  parlia-  * 
ments,  and  to  alienate  his  royal  heart  from  his 
people,  be  did  in  his  sermons,  and  in  his  books 
printed,  endeavour  to  persuade  the  king :  Uiat' 
ius  majesty  was  not  bound  to  observe  the  laws 
of  the  realm  coneeming  the  rights  and  liberties 
of.  the  subjects :  that  authority  of  p^iament, 
was  not  necessary  for  raising  of  aids  and  sob-' 
sidies.    His  sentence  was  imprtaonment  during 
pleasure,  and  but  1,000/.  fine  for  this  high 
ofitoee,  not  20,000/.  as  hath  been  of  hite  times. . 
He  was  to  acknowledge  his  diences,  as  it  should 
be  set  down  by  a  committee  in  writing  at  the 
bars  of  both  Houses.    He  was  suspencMd  from 
his  ministry;    disabled  to  preacn  at  court; 
his  books  were  to  be  called  in,  and  burnt  in 
London  and  both  the  unirersities. 

Power  limited  by  law  is  safest  It  may  be 
thought  *  Potestas  minor,  sed  tntior  et  dlutur- 
nior.  Ea  demnm  tuta  est  Potentia,  qua  viri- 
bus  suis  modom  imponit' 

To  encounter  these  new  and  upstart  opinkms, 
I  shall  mention  an  author  or  two,  whom  'all 
aober  men  reverence,  that  are  of  a  contrary 
judgment  to  these  neir  authors.  And  they  are' 
eitMT  eminent  lawyers,  or  divines.  And  1  iun 
the  more  encouraged  to  do  it,  because  his 
roigesty  that  now  is,  hath  Ufoa  several  ocoa- 
SKMis  been  pleased  graciously  to  dedare,  that  he 
holds  pailiamenta  to  be  the  best  mediod  for 
healing  the  distempers  of  the  kingdom,  and  tbe 
only  means  to  preserve  the  monarchy  in  credit . 
at  borne  and  abroad ;  and  be  promises  to  rnk 
the  people  by  tbe  law. 

Halei,  that  solid  les(me«]  divine,  in  his  Gdden 
Remains,  cites  Baldus  for  it :  *  Digna  vox  est 
Majestate  Regnantb,  legibus  alligatvm  prin- 
dpem  sc  profiteri,* 

And  learned  Honker,  that  grtet  champion 
for  the  diadpline,  and  for  the  rites  koA  ceremo- 
nies of  the  church,  in  his  Becks.  Polity, 
deKveis  his  opinion  qoite  ooutrary  to  tbceo 
time-serters.    Vtg.  97.  *  All  publie  govern- 


r 


•  See  vol.  3,  p,  335,  of  this  CdlMtion. 
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•vidM^  to  hvn  arneo*  from  Mibente  Mtrieev 
flopwrilmlioii  a'kid  oocopofliUoo  beiween  omb- 
Tbal  conipontioo  sigoifiet  tiie  laws.'    Ami, 

atf .  Ipo  toys  farther,  *  Thai  the  aowef  of 
'm%  Ucfm  to  ooipflMuid  the  wbok  ptiltlie 
■Dcifiti^  of  eieop  beloopi  f^^9^y  ^^  ^  ^'"^ 
ciit|»iocietiea.^ 

What  can  be  aaid  moie  io  coofuAitipa  of  th^ 
bo6k  Upat  fooi  bj  the  name  of  air  Rob.  Fil* 

^n^e  ifoke  of  #itteaaberf ,  al-tho  eomoi]  bei4 
at  Worvaei^  when  other  priacet  diaeounH  of 
ipiaiiy^  yrrfitcgei  aod  ooo?enieoces  of  th^ 
lordsliipa  and  ternloriaa,  opfnly  pcolealcd  it  Id 
b»  bvgreateat  felickv,  that  he  could «  »  aperto 
« qamiMsatiB  wmaiibditoniB  auonin  domire. 
« Noo  eaKinMiari jaculiih  occ area/  fcd. 
.  lahair  fortlier  add  onlv  tlie  jadaMMtt^  of 
Me  or  two  of  dor  meat  nm&M  and  leaf  d 
jndpea  oQAoerpiDg^tbit  itiaif^. 
.  Foittaoa,  thai  wai  firak  Jord  dlief  jdMioe, 
ind  alMwarda  \qt4  eNfeie^or  i»  the  r^m  of 
fiTOt  kif  hbc^erUeat  book. id  coroawudatiaQ 
or  th«  Ui^B  of  EDflapd»eiffi*iBa  thia  dbclHae. 
«  jU  tatela^K  legia,  ooNiloraai,  ae  doranl  Gor- 
noram  el  hoBoraiir  'eredoa^  rex  ett;  £i  ad* 
haM  M«a|>tfM  ai  po[lBlo  eflaaaai  i^  babM.' 
,  Sr  £.  Coke,,  in  hia  It  Rep.  64*.  delivered 
^uropiliioQfjreery  ia  the  Caie  of  Prohibitioiir,' 
he^r  ibo  kiof  and  the  lorda  of  the  doaneel ; 
Where  ihere  uraam  warm  debalta  between  the 
jucfgpw  aad  Dr.  Btneroft,  arehbiihop  of  CwA^ 
terbttry .    4od  whm  m  B.  C.  delWered  for  hn#r 

£1  ^ith  the  clear  eoaaenl  of  all  thejoitioni  of 
^mI and  boroMrOf  the  eicheqtier.  jhid 
?ere  air  £.  C.  aayo,  it  wae  tfreatly  nM^rellcd' 
a  thai  th<  arehbiihop  durit  wfomr  the  kiof  , 
hat  the  king  had  an  abaohile  pother  and  ao- 
Iherilv  |>y  the  wAtd  of  Ood  tt>  detenniue  wllat 
canaiw  he  pleaud  in  hie  tfwn  peraon. 
.  iiad  it  is  adoirable  to  ohaer?e  with  nbat  r 
true  and  honeat  oourafe  that  grare  chief ^ioaliee 
wr.B.  0..|iaawered  the  kingf  himaelf  m  fHat 
debate,  When  the  )do§  waa  pleaKd  to  ady, 
It  f^B  trqaaaa  lo  alBmi,  that  the  kin^r  war 
nAderlhelaw:  Threhief  jnatiee  anawered  him 
wkh  (hiftwordaof  an  ancieotiodge,  and  aotfaor 
of  oor  bw  (that  ia,  out  of  Bradon)  That  thd- 
kio^wdaanbDeoet  Lege.  And  FIbtayahw- 
thereof  m§r  itaeiewt  anthortf  in  dnr  ecihiee, 
iMtbwordnte  the  aame  effect.  Thtrdoctrihe 
diiSBfi  from  aaannot*  oar  kte  nwtio*  m  the  Ser- 
jomi^'a  rjto|ji. 

Xaottna  iw  mO'  AniHnaf  girea  wiin  enocHdiit 
commendatioD  of  two  of  the  bear  of  the  Roman 
eaanem^  Nerra  antf  IVajrfU:  *  Reboiim  ib- 
aaotabikn  .  mfaouernnt,*  iib^iom  et  hbtt- 
talem.'  And  that  tfblhbr  #eH  oba^rvea  it  alf 
the  trae  cate  and  condition  of  a  people,  and  m 
Baan>90vy  conaeyiente : '  dnrihia  viiiulitf  pnriler 
aninbertaAe.' 

Tbii*diae0ni«h  of  tain^  mtr^  atfenrto  aome  to 
WadiifKaikm^  bat  n man cah netel-  bareif 
jualer  oecaAon  fdtit  than  no^,  aod npon  thia 

I  BMke  tint'  my  a|Hilouy , 


v^af  prandnrtner)  m  bar  manaiMife  dt  Ae 
Powvei^TrBaMn«  wlncn  pfwma  if  nm  mertf 
aeiitmaMe.  « Tbeie  ia  a:  thoe/  Mth  Khg 
JaoKav  *  when  no  man  onght  to  kecff  Stance. 


It  hath'  nave  he  *  been  erer  heM  ara  tfen^rtf 
mie  in  an  wett*  goferned  oommen-wHdlbi^ 
whether  Chriatian,  9€  Bihnidka^  Thnif  when 
eithw  tiiew  ven|gion«  or  ihetr  fcinw«  or  tbeif 
eoontrj  waa  hi  any  extrame  basanlv  no  fg&oi 
oonntry-man  ougiit  tMO  to  with*hinM  ^MMf 
bin  totijnie  or  his  banAaenOfdinij^  ttf  hhf  eaHhig 
or  faenity,  frotif  aidinv  Id  re  pet  the  mjoiy,  re^' 
preaa*  the  i  lolcnee,  and  afcnipe  the  giiilf  u^on 
uie  aothora.' 

'Fa  auppwt'  thn  pn#er  and  prMi*fe  ef  fbe 
Honan  Ov  OonfRVDnay  en  beiH|g  an  eaManm  nnt 
of  the  pnriiannnt ;  it  in  aoadimety  nneMOry  la 
make  it  odt  agmoat  thean  mnnraimAf ,  that  the 
HoQse  of  Commooa  hate  etef  bven  a  part  of 
thn  parlimnent^  if  ad  Aar  Acy  warn  lon|^  berore 
1 4t9  H.  9*  Or  otberwfatf  they  are  nnt  prtMi* 
ribnanr  their  power  and  pfffii^i^ini  OM^eajny 
thenr  bat  ofrrwtr. 

D/f^ty  pnvilei^  in  by  pitMBri^iMi'  iliyn  Oe 
M9  Dier,  M.  0a,  df awd.  m  TivwinnAfd^aCme, 
which  I  shaJI'lMr^  oneaaioM  »  mtntlbto'idni^ift 
largw  bnfvfv  r  nnre  Mn#«  ^ton  w  tnn  atRDC, 
Biar.fol*.  to,  in  thnedte  of  WMONI  ibd  M-' 
hanty  It  la  hnMy  fbat'n  nNm  caMMC  pretetibe  (o 
an  incident  or  appendant,  not  Inwied  to  ivy 
newer  or  amhnriiy  #hem  tlk«  prih^pbl  tbio; 
bnCh  not hflifr a*  perpetnat  eontinnnhiee.  jnei^- 
mm  where  thn  begnming^  er  ^  miN|^  ia-  fanann, 
there  can  be  notliin^  bM5n|^dg  tn  it  by  pf^ 
acription. 

Ineneeff  onii  iitelting»drrf^i»d  ITdaa^  of 
f/oflMMtta'  m  an  AfMNaa  or  tBMMrn,  mnfln  mea* 
nMi'  Or  ftniiT  nnnletfear  an  iiaw  nnciifti  ann  tiff> 
donMad  ngnt  and  nHiOffwnen*  mw  afRfics 
wnb  tnknn  at  it^Md  tMywiafen  Md^  itbawTCiNi 
betiiff  if  they  had*  aaid  tnalr  pii^Kges  were 
derifOd  IVom  tlie  gmcn  and  pnnniiakm  of  the 
Kmif  aniTma  nnenmM^. 

N<iw  I- ihnll  elenrfy  pM^  Mttltene  Pmmi 
a»4  Fritilegiea  were  tme^  thdiP  ancient  ritbt 

Sail  nmeniBn^Qi     wwntcn  nivycaiiwii  bc  miie^ 

^ai  Hebae,  or  thn  OomniOnr  by  tifeif  r^pre- 
aentattTe,  have  been  erer  9e«m  Ae  bepnetiif 
of  the  ^d^ranmiT  #  pMt  and  nMNob^  of  tbe 
pntiMnent*.  I  nnir  pv^stn'  if  <mt  of  ^fHsnt  an^ 
tfaentto  auibbrtrof  Ae  Iki^,  biilwiana  and  anti- 
qmiiwf,  and  by  a  mtrtuMdn  w  reMMflf  and  by 
drfeta  nela  m  anrttAnent,  whteh  artf  ill  the 
ioHaof  ptnof  tMtettnbninji<|neifkmof  ibii 

The  MirnMr  of  UK  JondMi,  of  #tt«9h  keek 
air  B.  Ookeanyr,  That  moat  of  if  #m  wrhtei 
belbretfaeCnnyiEtt  (an  ippedra  by  the  1M* 
itnelf )  'Phar.  fiorn^,  i  htemid  Ann,  added  nmcft 
mH  in  Ae  r^of  E.  t,  Hf  thia  Mirronr  of  tbi 
Mliiber,  &  r,  a.  3,  it  id  aidd,  thnt  khig  A^rti 
ordnlnnil  lot  a  pefrpetnm  twagn,  Thnt  twie^  i« 
the  year  or  oftdnH,  if  need  be,  the  pdmrai«id 
abmiM  ame«bk».  Ahd  to  let  you  aenof  whom 
that  ptrlinmenrdkl  conihit,  be  iMIa-  na  in  the 
nune  eheptnr  by  ^ilram  the  Inn^  if^tit  Adi 
mnidei    lrkr(AJ«'ke^An0agd«erAiPgi><^* 
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dMed,  Thai  BO  km^  idiooM  chnfehis  money, 
por  impair  it«  qor  infaance  it,  nor  ttake  WBf 
money  but  of  silver,  witbout  the  anent  of  tM 
liprds  and  *  all  the  CommoiM.'  . 

Sir  £.  C.  in  his  Preface  to  the  9tb  Rep.  leUa 
na,  That  tenants  in  ancient  demesir,  becafase 
by  their  tenor^  they  were  bound  to  plow  and 
hnsband  the kiogfa  deflsesnes,  befm  the  Con* 
qoeat :  And  in  the  Gonquefor's  time,  bad  diveri 
jiiiTilagesy  wbicb  they  claimed  by  preioriptioo ; 
and  anoDg  others,  Not  to  eontribale  to  tbo 
Wanfea  of  the  kughte  of  the  abire. 

Now  the  privilege  most  be  as  aneiebt.  as 
their  tenure  aad  service,  for  their  privifege 
oc^ea  by  reason  of  (heir  service,  aud  tfteir  ser- 
Yioa  is  known  by  all  to  be  before  the  Conquest, 
In  the  time  of  Edward  the  Confessor,  «nd  in 


and  for  the  noC&oriCjr  of  tt^it  is, to  be  met  #ith 
in  the  imjierial  laws  of  Justinian  the  Romaii 
eiD|ber6r,  and  fhb  hat  of  Cfte  Roman  eAnperors. 
Bven  in  the  fery  tezf  of  the  civil  law,  it 
vnlkm  the^etymology  of  Testamentum  ,  ■  fix 

*  eo'  appellatur'  sayo  the  text,  '  quod  teslati* 
'  memia  est.'    *  AUusibne  quadam  etymoto* 

*  {fica- Ottendit  relet Tocis  oonvenientiam,'  saya 
Vraiurin  hts  eomosent.  ibi.  970.  *  Nomen  ai 
^  officio  oohveaienter  habet*  And  Vinius  sayi 
further,  *  fistqoe  hujnsmodi  allusiva  deriFandi 
'  ration  omntbilsitoctoriboaadflftodmn  tmrnKans. 

*  In  jodo  Venustas  deleetats  qnaiis  cat  ilia 
'  Ciceronian  Fides,  ^ia  fiat  quod  dictum  est.* 

And  sir  R,  C,  it  may  be,  was  prompted  ta 
this  etymob  Mn  tkki  ancient  author,  the 
Mirrour  of  Just,  who,  in  flie  pkoe  I  before 


the  time  of  the  Conqueror.    Anditisesrpressly    citad,  e.  1,  sect.  S,  though  he  did  not  expressly 

faid  by  this  learned  and  reverend  judge.  That  -      " 

these  tenants,  in  ancient  demesne,  claimed  this 

by  prescription ;   and  it  could  not  be  so,  if  the 

wsffes  of  the  knghls  of  th^  shire  had  begun 

>vithin  memory  of  man,  or  of  any  record. 

Therefore  it  dearly  follows,  that  koignU  of  ibe 

abire  to  serve  in  parliament,  and  the  paying 

wages  to  them  for  their  service,  has  been  time 

out  of  mind,  and  did  not  begin  49  H.  3,  for  that 

is  within  time  of  memory  in  a  legal  aense. 

The  same  ar^ment  is  used  by^a  learned 
lawver  and  antiquary  Mr.  Lambard,  in  hia 
Arcnioo,  or  Commentary  upon  the  Courts  of 
Justice,  tbi.  57,  and  939,  and  945,  where  be 
maintains  that  the  parliament  was  used  in  the 
Saxons  time,  and  tnen  consisted  of  the  king, 
Lords  and  Commons,  as  in  the  time  of  king 
Ina.  anno  719.  He  docs  aflirm.  That  bur- 
gesses  were  chosen  to  the  parliament  before 
the  Conquest,  ibI.  957,  958, 965. 

Littleton's  Tenures,  sect.  164,  says.  That 
the  ancient  towns  called  burroughs,  be  the 
most  ancient  towna  that  are  in  England,  for 
the  towns  that  now  are  cities  or  counties,  in 
old  time  were  burroughs,  and  called  borroughs, 
for  that  of  such  old  towns  came  the  burgoses 
to  the  parliament* 

Sir  £.  C.  in  his  Comment  upon  tbis^text  of 
Littl.  1  lost.  110,  saya  it  is  oaUed  ParUa- 
meutwiif  because  every  member  of  that  court 
ahonld  Parier  id  ment.  Many  preteodera  to 
learning,  take  upon  them  to  censure  sir  £.  C 
for  this  and  some  other  like  etymologies,  as 
being  ridiculous. 

Let  me  do  right  to  that  learned  in  the  law, 
aad  (which  is  more)  honest  and  worthy  chief 
justice,  who  lives  in  his  useful  works,  and  in 
(that  great  blessing  from  God)  a  numerous  and 
Bonrishing  posterity.  It  is  true,  mmtum  is  an 
ordinary  termination  of  divers  words  of  the 
nemer  gender,  and  so  it  is  (if  we  will -be  strict) 
in  the  word  parliamentum.  But  give  me 
BaaTO  to  say,  if  it  be  ridicutous,  he  is  not  the 
forst  nor  the  greatest  that  hath  been  guilty  in 
thia  kind ;  nor  is  it  any  proof  of  illitemteness, 
nor  to  be  charged  only  upon  the  proleasion  of 
the  common  law,  as  it  it  were  an  absurdity  pe- 
culiar to  us.  For  the  antiquity  of  tbe  like  e^mo* 
logy,itiaof  aboyeathoaaandyearsstaiidtnf ; 
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mention  the  word  parliameat,  yet  apeafcinff  of 
it  under  another  name,  he  telb  na  what  meir 
proper^  is,  viz.  *  A  parier  la  ment' 

Tbua  much  by  way  of  dij^ression,  for  tha 
vindication  of  that  honour  of  our  profession^ 
sir  £.  C.  to  whom  not  only  his  own,  but  all 
posterity  are  fiighly  oUlgOT,  especially  our 
profesaion. 
The  Register  of  Writs,  foi.  961.  *  Qn6d  ho<- 
mines  de  antique  Dommico  non  contribuaal 
expenais  Militum  ad  Parliamentum  wnienti* 
iim.'  .Thia  is  the  title  of  the  writ 
Tbewrititself  runs  thus,  viz.:  ^Menstrsv^ 
runt  Nobis'  says  the  king  *  Homines  et  Te- 
nentes  de  Maneno  de  8.  quod  enim  de  anti- 
que Dominion  Coronse  Angfliie,  ut  dieit«\ 
quod  licet  ipai  et  eomm  Antecessoreo  Tentetea 
de  eodem  Manerie  k  tempore  quo  m>n  extat 
memoria,  sem|ier  hactenua  qnieti  esse  eon* 
suevertmt  de  expensis  MiKton  ad  ParHa* 
menta  Nostra,  vel  Progenitoraii^  Noatroruaa. 
Regum  Anglis,{»ro  Communitatedioti  Coon* 
tatus,  venientium,  &c' 
M.  11   H.  4,  Fitzh.  avowry i  Pladto,  59>, 

iwhkhiBsaidtobathe  Arstoase  in  our  Year 
^ooks,  conc«nrin^  wagen  to  knights  of  the 
ahfare)  in  a  replevin  tbe  defoodaat  avows  as 
nnderstaariff,  1^  virti|s  of  n  iSert  /ocios,  to  levy 
the  wages  of  the  knights  of  the  slur^ ;  and  ha 
took  his  diiMss  in  a  to>Vn  called  Wotton.  Tre- 
main,  for  theplaintifF,  pleads  in  bar  to  the 
avowry,  that  W.  temps  u'oot,  6cc.  never  paid 
to  tbe  wages  of  the  kuiehts  <^  the  sbire;  and 
so  issue  is  joined  upon  uiatpreseription. 

M.  14  H.  8,  Rd.  3,  in  tbe  Year  Book,  by 
Fiaeuz  Ch.  J.  The  parliament,  sai^s  he,  con- 
aists  of  the  king,  the  lords  and  the'Commons^ 
and  they  are  by  tbe  common  law  one  body 
corporate.  Now,  that  they  cannot  be  at  tha 
,  oommen  law,  but  by  prescnptioo. 

I  shall  now  proceed  to  prove  it  by  several 
records  of  parliament,  that  the  Commons  haye 
ever  been  a  part  of  tbe  parliameot,  as  ooostitutad 
at  this  day,  of  knights,  citizens  and  burgesses. 

Ex  Rotnlo  Parliamenti,  anno  51  £.  3« 
Membr.  5,  num.  45.  Mr.  Pryn's4th  part  of  a 
Register  of  ParliamenUry  Writs,  fol.  316,  ia 
sir  Rob.  Cott.  Abr.  it  is  too  shaft;  but  atfan-ge 
in  Mr.  P»'y  n,  as  before  cited* 
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Th«!i«  ii  a  PMitum  of  the  Commoiis  to  the 
kinir  in  French.  * 

Item,  For  thtt  of  CbniBon  Bight  (wfaiflh  b 
the  iUDo  with  the  ComnMNi  Lw,  in  the  hm- 
ffoageoftheaott  of  porltomflBt)  of  the  reolia. 
Of  e?ery  ooontj  of  Eoffhuid  then  were  and  are 
ohoRo  two  penone  to  he  at  the  paHhunettt,  fiir 
the  oommona  of  the  ooiiiitic8,'hesHii«  the  vre- 
latea,  duiceB,  earia  and  hareoa,  and  each  aa  held 
hy  barony ;  and  betidea  ciliea  and  horreogha, 
who  ooght  to  choM  of  theoMelfca  anch  aa 
are  to  answer  for  them.  Aad  inch  aa  are 
choeen  for  the  cpuatiea  ooght  to  have  then* 
aecostomed  wage!,  and  to  nare  write  to  the 
aherifia  to  levy  mn. 

They  pray  that  it  he  ordained  Ibb  preflcot 
parUamentt  that  the  wagca  be  levied  of  ali  the 
•coromoDB  of  the  covntiei,  aa  well  within  fran- 
chises aa  witbont,  ezoeptittg  within  citiea^and 
boroughs,  and  excq>ting  of  thoae  thatare  svm- 
moned  by  writ  (meaning  the  barons)  and  their 
tenants. 

.    Resp,  Soit  fiut  oome  derant  ad  este  um  en 
jeest  Case. 

This  waa  in  the  tine  of  S.  'S,  who  waa  hot 
(he  fourth  king  in  succession  from  that  H.  S, 
in  whose  rei^n  onr  new  anthora  would  have 
oor  knighta,  aticcns  and  hnrgeases  to  have  their 
original. 

And  the  king's  Answer  to  the  Petition  of  the 
Commons  admita  the  matter  of  the  Petitkw  to 
be  true,  and  refers  to  ussge  in  former  times. 

In  the  same  fborth  part  of  Mr.  Pryn's  regis- 
ter,  fol.  643,  &  U.  4,  rot  pari.  nam.  7 1*  and  78. 
On  the  behalf  of  Rich;  Chedder,  esq.  menial 
•srvant  to  The.  Brook,  knight  for  Somerset- 
shire. TheCommonspetitiooedt  That  whereas, 
*  After  the  custom  of  the  reahn,  all  the  lords, 
imight^  citisens  and  buifpemea,  with  their 
aervanta  coming  to  |»arliament,  by  the  king's 
writ,  in  coming,  going  and  letoming,  are 
mder  yonr  royal  protection,'  &;c.  And  this 
Petition  waa  anawcKd  by  the  act  in  print 

We  may  note  from  hence,  that  tneir  privi- 
lege, and  therefore  much  more  their  being  a 
part  of  the  high  ooort  of  pariiaoMnli  it  waa  by 
«nstom  of  the  realm. 

I  would  note  further  (since  1  shall  have  oe- 
caaion  to  use  it  for  another  very  material  point) 
that  this  custom  (though  the  then  preariil  oc- 
casion for  the  mention  of  it,  waa  from  the 
oervant  of  a  memher  of  the  Commona  Honae ;) 
yet  it  is  ailedged  as  one .  entire  coatom  for  the 
whole  parliament,  via.  all  the  lords,  knights, 
oitiseos  and  burgesses.  They  are  all  hut  one 
body,  one  ooort ;  and  their  iwhto  and  privileges 
we  entire,  and  not  some  for  the  Unrda,  and 
•ther  f(ir  the  Commons  j  hot  it  la  a  joint  privi- 
Iwkn. 

Prom  hcoee  it  follows,  you  cannot  invade 
Ihe  privilege  of  the  one  Hooae,  but  yon  invade 
both. 

Etsiog,  in  bis  Treatise  of  Pariiaments,  fol. 
146.  it  is  also  io  sir  Roh.  Cott  Abr.  fol.  43:1, 
hut  not  so  full. 

In  the  time  qf  the  same  king,  5 II.  4.  num. 
74, 


Hm  Commona  pray,  Thai 
m§f  to  the  onstom  of  the  vpalm,  the  lords, 
knighta,  citineaB  andhorgeases,  eoDBiiiff  to  jar- 
hamenty  ooght  not  .for  ony  debsilg,  £c  to  W 


It  is  said  to  be  tfie  eoBtom  of  the  whole 
(that  ia,  the  same  with  the  ooainion  hw) 
and  it  is  made  to  be  one  endre  coatoBB,  both 
for  the  Lards  and  CommoiM ;  and  this  is  for 
freedom  of  dehatea,  and  not  the  aaoM  with  the 
last  that  I  dted,  thongh  in  the  aame  year. 

39  H.  6,  rot  pari.  nmsi.  9,  mo  ilie  heUf  of 
Wr.  Clerk,  boi^.  of  Chippenham  in  Wiltshire. 

And  17  E.  4,  rot.  pan.  nam,  36,  on  the  be- 
half of  J.  at  Will,  cit  for  Exeler. 

In  both  theee  csaes  (though  oposi  oeeaska 
of  two  parikniar  aftendMrs)  yet  tbe  whole 
House  of  Commons  petitioned. 

And  the  petition  on  the  behalf  of  Wr.  Clerk, 
rona  thna;  *  That,  whereof  time  that  o»ao*f 
mind  is  not  to  the  oontmry,  it  hath  been  used,* 
&c.  and  then  sets  forth  their  privile^. 
.  The  petition  of  the  Commons  on  the  hehtV 
of  J.  at  WiU.  is  in  these  worda,  vis.  *  The  free- 
dom of  which  Commona  hath  ever  afore  tfats 
time  been,  and  oweth  to  be,  that  the  knights  of 
the  shirCyCitigens  of  the  cities,  and  herons  of  tbe 
cinque  ports,  called  to  any  of  Uie  parliaments 
of  your  noUe  progenitors  f among  otlicr  lifaer- 
tim  and  firanenises)  have  nad  and  used  priri- 
lege^  that  any  of  them  ahookl  not  he  aftacbed 
by  their  persons  or  goods  in  their  oooiin^ » 
any  anch  parihunent,  their  ahidii^,  nor  idsm- 
ingto  their  proper  homes,*  &c. 

Their  freedom  had  *  ever*  been ;  then  it  £4 
not  be^n  first,  nor  had  they  theniaelvea  tbeir 
beginning  in  49  H.  S. 

And  *  oweth  to  be:'  then  it  was  not  of  mere 
grace,  and  by  permission,  but  of  rig^ht  it  oo^t 
so  to  be. 

And  two  acto  of  pariiament  paaaed  .opon  tboae 
two  petitions,  which  confirm  the  truth  of  those 
aumestions. 

And  another  thing  I  would  ohaerve,  wfaicb 
does  naturally  and  easily  fiow  fram  these  re- 
cords, and  ia  vary  oaefni  to  oa,  viz.  That  ibe 
CooMnona  palitioiiing  to  have  these  freedovQs 
aUowed  thra,  does  nothing  derogate  finom  their 
right  to  thoae  libeities  and  franchiaes,  nor  is  oo 
aigmnent  to  prove  them  to  be  mere  emnnslioBs 
of  royal  fovoor ;  for  the  humhie  way  of  ad- 
draa,  by  the  Commons  to  the  idng  co  bave 
thek  rights  maintained,  la  made  nae  of  by  our 
novdiato,  to  prove  they  were  granted  from 
time  to  time,  merely  by  the  kin^*a  grsce. 

1  am  for  from  condemning  this  humble  wi^ 
of  snltjecto  addressini^  to  their  eovereigD :  it 
becomes  the  duty  of  suhjechi,  and  ia  doe  to  the 
mi^jestyof  a  king,  to  have  all  decent  reverence 
ahewn  s  but  I  wooU  not*  have  ill  nse  nmle  oif 
their  humility,  to  deprive  them  of  their  rights. 
It  wss  (as  I  uke  it)  the  obeervation  of  Cecnr, 
in  his  commentary,  of  the  temper  oftbeoM 
Britaiiia,  ^  Jam  domiii  ut  pareant,  non  ut  nr- 
viaul.' 

In  that  famous  case  of  Thomas  Thorp,  ^* 
Speaker  of  the  Commonsy,31  Ujen,  6,iiiun.  ^ 
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there  are  the  very  woidi  of  tb^  Betitioii,  at 
Jarge  set  forth,  io  Uie  foufth  rtf,  of  Mr.  Pk'jrfit 
ibl.  644.  Thorp  was  taken  io  eMCQtioii,  at 
the  suit  of  the  duke  of  York.  Theirhole  Heaae 
of  CoronMNiB  petitioned  to  ha?e  their  Speaker 
restored  to  them:  and  their  petition  is  in  these 
words :  '  By  oonmon  custoniy  time  oot  of  me* 
mory  of  roan,  and  ever  afore  these  times  need^ 
in  every  of  the  parhaments  of  the  kine's  noUe 
progenitors,'  &c.  And  so  it  proceew  to  de- 
clare the  nriviiege  of  the  Conmons. 

I  woold  observe  also,  out  of  these  three  last 
ncords  of  parliament;  that  when  any  breach 
4»f  .privilege  beiel  bvt  a  aingle  member  of  that 
House,  aa  that  of  Walter  Clerk,  and  J.  at  Will. 
ibm  whole  House  thooKht  itself  oeneemed, 
and  the  wh<de  House  petitioned ;  sapecially  la 
thb  last  case  of  Thomas  Thorp,  their  Speaker, 
to  whom  the  d.  of  York,  was  no  friend.  Thia 
will  be  useful  to  my  second  noint 

Hitherto  1  have  prssentea  yon  wHh  records 
cf  parliament,  as  bein^  the  moet  proper  proof 
of  the  riffhts  of  psrlMment,  much  beyond  the 
leportsof  our  histoitana,  fipom  whom  our  mno- 
Tators  fetch  most  of  their  aigumebta-  I  shall 
now  offer  you  some  records  out  of  an  interior 
court,  one  of  the  four  ooniti  of  Westminster- 
tially  thai  is,  oot  of  the  Exdieqiier:  but  thev 
are  judicial  seoords,  adjudged  ny  the  when 
court,  by  advice,  with  all  &e  jodgea  of  both 
hencbcs,  to  confirm  the  same  point. 

M.  1«  £.  4,  and  H.  13  E.  4,  in  the  office  of 
the  pleas  in  the  Ejmheqoer,  mentioned  br  Mr. 
Pryn,  in  bis  fourth  part  of  his  Register  of  Fm*- 
liameat  Writs,  fd.  75t. 

In  aplea  of  debt  by  Donne  aninot  Walsh. 
Walsh  was  menial  aervant  to  Henry  earl  of 
Essex, and  besoed  out  bis  vnit  of  pnvileffey 
and  the  writ  under  the  great  seal,  was  of  uiis 
tenure :  viz»  '  Cum  secundum  cansaetndinem 
in  regno  hactenus  obtentam  et  apprabatam, 
Domini  Magnates  Milites  Comitstnum  noCives 
•t  Duigtnses  Civitatom  et  Burgomm,  ad  Fsr- 
liamenta  noatra  ▼enieniea,  ac  eorum  Familiarea 
mione  alieious  TVanagrsiisionis'  (and  so  nro* 
coeds  to  enumerate  other  sorts  of  aotiona)  '  oum 
■iein  pariianMBtis  nostris  morentar,  arrcstari 
not  impladtari  minima  debeant,'  &o.  . 

And  then  the  writ  mentions  thet  action  of 
Mit,  bconght  ^(ainst  Walsh,  menial  aervant  to 
the  earl  of  Essnc,  in  that  prssenl  pariiaraent, 
*  ¥obis  mandamns'  (says  the  king  by  that  writ 


of  pDvikf|pe  to  the  Wons  of  the  Bapobeqiner,) 
*  qnod  siitaest'  Thoae  words  do  not  raer  to 
the  cnslom  set  forth,  nor  to  the  law  uponf  it, 
Init  to  the  allegatibn  in  the  writ  of  matter  of 
Act ;  vis.  That  Walsh  the  defendant  was  me- 
nial servant  to  the  earl  of  Essex. 

And  then  the  defimdant  does  by  way  of  plea, 
ffronnded  upon,  that  writ,  apply  the  wnt  to 
niqaself  ;  and  avers,  that  he  is  the  same  panon 
mentioned  in  the  writ ;  and  avers,  that  he  was 
Uie  menial  esrvant  to  the  earl  of  Essex,  and 
then  demands  aUowance  of  his  privilege. 

The  pfaantifTin  that  anittraTeraco  the  custom 
and  piivikge  alledged  in  the  writ  (aa  to  the 
kmag  impleaded)  hot  adiyita  it  as  to  the  fiea- 


dom  from  arrest.  This  traverse  is  in  the  ns- 
tnre  of  a  demurrer;  for  it  is  '  Qusestio  Juris, 
ad  qoam  respondent  Jvdices  non  Juratoniti.' 

*  Et  super  hoc  viso  et  prslecto  brevi  pra- 
dicto,  per  Barones,  &&  Habitoque  arisammta 
Josticiarionim  Domini  R^s,  de  utrm|oe  Bao- 
00  in  hae  parte.  Quia  videtor  praefaiis  Baro* 
uibus  de  avisamento  Justiciariorom  pnedicto* 
mm ,  quod  talis  •habetnr  et  habebatur  coosoetudo, 

2ood  Magnates  et  Milites  Comitatoum,  ao 
rivea  et  Burgrenses  Civitatom  et  Burgomm  ad 
Parliamentum  de  Somonitione  Regis  venientes, 
ae  eorum  Faroiliares  B^tiooe  alicujus  Trans- 
gressioob,  ike.  dum  sic  in  Pariiamento  momi- 
tor,  capi  aut  arrestari  non  debent.'  (But  tnen 
th^  adjudge  that  the  privilege  does  nold  only 
against  arresting  their  persons,  but  not  against 
the  sniog  them.) 

This  strongly  proves  the  point  I  have  in 
hand,  That  the  House  of  Commons  have 
their  privilMres  by  custom,  and  therefore  the 
House  itsdroouhl  not  have  ito  original  within 
time  of  memory,  aa  49  H.  3  is,  in  a  legal  un« 
dantanding. 

^  It  is  very  useful  farther  to  observe.  That  the 
singk)  and  sole  occasion  of  this  record  wst 
from  the  privilege  of  the  peers,  from  the  aoio^ 
a  menial  seivant  of  a  peer.  No  man  denies 
bat  the  peers  have  ever  been  a  part  of  the  par- 
liament: nay,  onr  new  modellers  of  the  go- 
vernment would  have  the  parliameat  to  consist 
only  of  the  king  and  lords. 

And  yet  it  is  said  to  be  a  Joint  Oastom  Ibr  tba 
Commons,  as  wdl  as  for  the  Lords,  hy  express 
and  particolar  words.  Why  did  they  not  hy 
the  custom  lor  the  privilege  of  the  Loras  ooly, 
that  might  have  eerved  lor  that  present  ocea* 
SMW,  mich  was  about  the  pnvilege  ibr  a 
mteial  aervant  of  the  then  earl  of  Essex  f 

But  the  custom  was  an  entire  custom  ftr 
bothHouaes:  tlus  proves  them  to  beco«ta> 
neons,  and  tvrhis  by  birth  and  original. 

All  this  is  by  the  judgment  of  all  the  twelve 
jodgea,  in  a  judicial  prooeeding:  and  it  takes 
in  the  opinion  of  the  chancellor,  who  issued 
out  that  writ. 

The  other  record  of  the  same  court  is  en- 
tered H.  IS  B.  4,  rot.  7,  (inter  Ryner  et  Con- 
sin,  keeper  of  the  wardrobe  to  the  king,  in  an 
action  of  debt  too ;  and  there  the  delendaoa 
claims  bis  privilege,  not  as  aervant  to  the  king, 
but  as  servant  to  Thomas  St.  Leger,  knight  of 
the  shire  for  Surrey. 

And  the  writ  of  privaege  sets  forth  the  same 
entire  cnslom,  both  Ibr  liorda  and  Commons' 
(though  the  occasion  was  here  firom  the  Com-' 
aaons  only)  aad  the  court  of  Exchequer  gives 
the  like  judgment,  as  in  the  former  case,' by  ad- 
vice too,  of  all  the  judgea  of  both  benchea. 

The  nest  record  I  shall  make  use  of,  shall  be 
that  of  £.  S,  which  ia  a  most  invincible  proof 
that  the  knights,  citiaens  and  burgesses  have 
originally,  and  before  49  H.  3,  constituted  thi 
House  of  Commons,  and  have  ever  been  a  part 
of  the  parliament. 

The  burgesses  of  St.  Albans,  in  their  petitioa 
to  the  king,  say,  That  they  •  sent  oosteri  Bor" 
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JcnsM  Begni  ftd  PftriiftneotiuB  BegWi  p«r 
uos  Combui^nacs  lUM  veoirt  debemat,  proot 
retro-adit  temporibos  fenire  caaMWfennt, 
tcm  tempore  Domioi  Eilvanli,  nopcr  Rcgfis 
ADgtic,  Patrie  Regis'  (which  moel  be  £.  1,) 
*  et  proffeDttoruRi  snorom*  (which  muei  be  ub* 
derauiod  of  the  progeniton  id  theplnrel  nQaber 
of  £.  1,  for  he  meinioiia  the  thco  king  E.  S, 
efterwanb)  so  thai  of  neecanty  it  roost  take  in 
king  Heo.  S»  and  hie  bther  king  Joha,  at  the 


Aad  thb  eomputatioo  nottch  exoeeda  the  data 
giren  to  the  Houae  of  Coomiooa  hj  thee 
authora,  viz.  49  H.  3. 

Aad  thea  the  PctitioD  deaeenda  lo  the 
tion  of  the  then  kiag'a  time,  m.  B.  9.  *  tem- 

*  pore  Donioi  Regie  qui  nunc  esft,  aemper  aala 

*  installs  pariiamentum.'  And  the  Petition  oom* 
plains  of  the  sheriff  of  Hertfordahire,  who  bj 
the  a*ibot'a  procuring,  rafuaed  to  smnmoD  that 
IwroDgh. 

The  answer  hr  the  coaofd  ia,  *  ScruleBtnr 

*  Retuli,  6cc.  de  Cancellaria,  si  tenporibtis  pre- 
'  gfenitorum  regis  bargenses  pnedicti  soishenl 
*■  reirire,  vel  non.* 

This  answer  admits  the  general  naage  of  bur* 
gesses  to  he  chosen  for  dirers  beroo^^  in  the 
times  of  the  king's  progenitors ;  Ibrit  is  afaanrd 
to  think,  that  that  needed  any  seareh  of  the 
Rolls  in  Chanoery,  but  the  asarch  was  to  be 
only,  whether  tliat  particohur  bonragh  of  8t 
Albans  was  one  of  those  ancient  boreiughs  that 
had  used  that  privilege,  and  had  a  right  to  it, 
which  would  appear  by  the  fioUsy  and  ratnma 
of  write  of  summons. 

'  The  record  laya  thenaaga  for  the  borongh  to 
have  been « semper,  ante  uatana  parliaaBentum  ;* 
aa  that  the  usage  had  been  from  ever. 

lo  the  Rolls  of  Parliament  11 H.  4,  num.  d9, 
cited  by  Mr.  Prvn,  in  his  Brevia  ParUaroenta- 
ria  RediviTa,  fel.  185,  there  la  a  Petition  of  the 
Commons  in  French,  reciting  th(  stat.  of  7  H. 
4,  c.  15,  which  statute  (as  the  Petition  says) 
waa  niaile  for  the  preaenrin<^  the  ft-anohises  and 
liberties  of  the  election  of  koighta  of  the  shire, 
med  lhroui(hoot  the  whole  realm,  aad  by  the 
king's  progenitors  from  parliament  to  parKa- 
meot,  time  out  of  mind  obeerved. 

I  will  now  pnt  the  court  in  mmd  of  soaMtaela 
of  parliament,  that  fully  prove  thb  point. 

The  atatute  of  6  K.  9,  pari.  9,  c.  4.  (in  a 
ttme  when  parliamenta  were  not  ao  much 
valued) « it  is  thereby  enacted,  hy  aasent  of  tha 

*  PK«hrtes,  Lords,  and  Commons,  that  all  per- 

*  aona  and  commonalties,  which  shnnld  have  a 
'  aummons  to  pariiaaBent,  ahooM  oome  ftoai 

*  thenceforth  to  parfiamanta  in  the  manner  aa 

*  they  were  boonden  to  do,  aud  had  been  ac- 

*  customed  of  old  times ;  otherwise  they  should 

*  be  amerced  aa  of  oki  timea  h4d  been  aactis- 

*  tomed.' 

Rot.  Farl.  9  H.  5.  para  9.  nma.  10.  Thk  ia 
feft  out  of  air  Rob.  Cott  Abr.  That  act  dedarea, 
that  the  Comouins  had  ever  been  a  member  of 
the  parliament,  and  that  no  statute  or  law  oauld 
be  made  without  their  assent.  1  will  net  spend 
^  in  citing  those  leaned  antifuaviea,  or  hia* 


IsriaM;  aa  m  Henry  ipilMMi,  Bede's  Ecel. 
Hist,  oar  fimans  Wridwi,  nor  learned  Camden, 
wh» hy  gaosral  wotda,  used  ia  theSaxoo  times» 
for  the  aaseoabliag  of  pariiamenta,  though  ,mat, 
by  thai  naase,  iMrave  the  GewoMna  la  he  a  pait 
ar  then ;  hul  they  da  not  prove  the  Coasasona 
to  be  ao  aledad,  and  lo  oansist  af  knights,  dd^ 
MMi  and  buigesass,  aa  iadeariy  ptorad  by  the 
raootda  I  have  akeady  afiaiwd. 

The  pariiaaent  in  the  Saxon  tinea  waa 
styled,  *  CouMaaaa  ooncUinas,  lam  dimi  qmtm, 

*  papnlL'  And  tbelaws  warn  asada '  per  com* 
'  mane  eaaoilian,  as  stscnsum  omuuea  epis^ 

*  oopar*  el  princtpnoi  praaerwm  oaaaituai,  et 
'  ownMim  sapicatum  asniar'  et  populor*  laiiBa 

*  regni  et  pap«U  ooBaaalua.'  Kmg  Edwawd 
theConfeasor  camftrmcd  the  Sason  lawa,  and 
nsade  new,  aavs  Laabett  in  his  book  DePriaasi 
Aaglor.  Liegitas,  c.  8,  foi.  189,  and  there  it  ia 
said,  all  to  ^  done  *  k  vsge,  baronihus  et  popn* 

*  hi.*  Theae  general  words  canaot  be  under* 
atoed  otherv^ise,  than  to  include  the  CominonsL 

And  so  *  lotius  regiu  assaoauet  omnium  asti- 

*  pnbtiooe  et  jndwiu,'  eaya  Mr.  Saldaa,  a 
judgment  waa  given  oanoaming  Lnnfraak,  anb* 
bishop  of  Canterbury.  Tho  atatute  of  Ma|pa 
Charta  waa  made  and  oonirmed  9  H.  S,  which 
waa  forty  years  belbie  this  new  dale  oH  the  asi* 
giaal  of  tlie  House  of  Commooa,  via.  49  H«  ^ 
And  it  appears  hy  aeveral  atatutaa,  that  lAagm 
Charts  was  made  *  0eeommnnicaneilbregai* 
eaya  one  statute:  *  Per  commnne  assent  de  tol 

*  le  realm,'  eaya  analher.   *  Per  la  Row,  Peen^ 

*  at  Cammonce  da  le  terre,'  aajfa  another. 

It  is  worth  the  while  to  cxamiiia  the  graonds 
of  their  opinioa,  and  it  wil  appear  hcrar  weak 
they  are.. 

These  new  authasa  aArm,  that  the  Haana 
of  Comasens  began  lo  be  admitted  aa  a  part  of 
tha  parliament,  not  till  49  H.  3.  Their  raaaan 
ia,  beoaose  (ss  Mr.  Pryn  says,  in.  his  Plea  for 
the  Loffde  fol.  189,  and  in  his  prelitfe  tosir  SU^ 
bert  Cott.  Abr.)  the  firat  writ  of  sammena  nf 
any  hnights,  ckisona,  and  hnryasasa  now  «x> 
taal  is  no  ancientcr  than  49  H.  4,  dotao  to  and 
11.  And  from  thence  ha  eaneindea,  tiMt  it  ia 
naflal  appatant,  thellhe  Comasena  had  na  phMe, 
nor  voies  hy  elaelian  in  parttainent,  befoee  tha 
and  of  the  rsign  of  H.  8,  and  sir  Robert  Filmer 
is  hi  like  manner  peeitive  in  it  in  hie  hook,  catted 
The  FraehoMofa  Grand  Inqneat,  foL  18,  aad 
they  both  eito  Mr.  Helden  and  Camden  and 
other  Icacaad  anthers,  and  Mr.  Di^gMe  in  bia 
Origiaca  Juridacialea,  fol.  18,  foibws  them  in 
it.  It  is  true  Mr.  tehlen  in  ha  Titftsa  of  Ho. 
aour,  fol.  717,  towaida  the  end  ef  that fot  daaa 
tahe  aotioe  that  the  fira  roll  that  Ihey  §n4 
exUiit  ia  that  of  48H.  8,  for  the auaMSOninff  of 
the  Comroens  bv  way  of  election  ;  hot  ha  doea 
not  thenee  conclude,  (aa  those  new  authasa  do) 
that  this  was  the  fast  tiaie  that  the  Consaimna 
caaae  to  the  parliaiaaat  hy  Bfoatiea. 

But  ia  ether  plaosa  of  hia  ksattied  beak,  he 
does  strongly  intiasate  his  oainian  to  ha  thai  tha 
Comasena  did  very  aaaisnMy  aad  lang  before 
49  H.  8,  make  aa  cseential  pait  ef  the  pnilia- 

'  toils  bmin  what 
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form  thftjT  ^ere  funiinoQed,  snd  wben  they  firaC 
b«gBD  lo  be  liistiiif^uMhed  from  the  Barones 
Majoees,  Seidell  liimself  teems  much  unre- 
solved. 

Learned  CamdMi  does  indeed  date  the  eri^- 
nal  of  the  Commons  as  a  part  of  tlie  pariia- 
lueot,  and  «s  now  elected,  frohi  49  H.  8,  Hoi, 
IS  of  his  BritanQia,  in  the  edit,  at  Lood*.  An. 
1600.  But  let  us  take  notice  open  what  an- 
Ihority  he  does  it.  He  says  be  has  it '  «c  satis 
'  antiqiio  scriptore,'  bat  he  names  not  bis  au- 
thor. 

Mr.  Belden  ibi.  TIS,  says,  be  eouid  nerer 
meet  with  that  author,  and  professes  be  ^ves 
little  credit  to  that  relation,  but  aeknowledg^ 
.there  bad  be«i  a  great  change  in  the  constitn- 
tion  of  tlie  parliament,  but  supposes  it  long  be- 
fore 49  H.  d,  viz.  in  the  time  of  that  kmg's 
^ther  (king  John)  and  that  it  was  done  by  a 
law,  though  the  law  be  lost,  as  many  roln  of 
pariiament  were, .  wherein  those  laws  were 
entered. 

And  the  distinetion  of  *  Barones  Majores  et 
Minores'  he  supposes  was  made  by  act  of-  par- 
liament, about  tnetime  when  the  great  charter 
of  king  John  wan  made  at  Runny  mead,  vis.  17 
Johannis.  By  which  Charter^  some  of  the 
Barones  MajoreS  were  severally  to  be  sum- 
moned to  parliament  by  special  writs.  And  «ll 
other  tenants  in  capite,  or  tenants  by  knigblB 
service  were  to  be  summoned  by  a  general  sum- 
nons  directed  to'the  sheriif  of  every  county. 

By  this  conjecture,  it  should  seem  that  the 
oonrt  of  parliament  before  consisted  but  of  one 
hoase.or  astombly.  And  it  is  f^enerally  held, 
that  at  the  6rit,  from  the  beginning  of  tlie 
veign  of  IVilltam  the  first,  till  that  charter  of 
kin^  John,  all  tenants  I'fi  eapUe  had  a  ni^^bt  to 
sit  in  parliament. '  For  says  Mr.  8ekleo  fol. 
704,  medio  fblii.  Tenere  de  rege  in  capite, 
and  to  be  a  ba«on,  and  to  have  a  right  to  sit  in 
counsels  or  conrts  of  judgment,  are  synoni- 
rates.  Tbnt  great  charter  of  king  John,  says 
Selden,  was  made  by  the  king  and  his  barons, 

•  et  liberos  homines  totiiis  regni,'  and  that  it 
seems  first  made  the  distinction. 

Bat  Mr.  Selden  does  by  no  means  leave  it 
to  H'.  S,  or  bis  son  E.  1,  or  to  any  other  king 
at  any  time,  to^send  his  special  writ  of  sam- 
mons  to  such  of  the  barons  only,  *  quibiis  ipse 
'  rex  digoatus  est  brevia  summonitioois  din- 

*  gere;'  as  Mr.  Oamtlen's  nameless  author 
taught  him^  and  from  Mr.  Camden,  Mr.  Pryo, 
sir  Robert  Fifaner,  and  Mr.  Dugdale  take  it 
up,  and  so  propagate  that  error.  So  that  this 
new  fbncy  is  wh^ly  grounded  upon  the  credit 
of  that  uncertain  writer,  whom  Mr.  Selden 
could  never  meet  with,  and  to  whom  be  gave 
too  credit.  The  argument  upon  this  subject, 
begins  fbl.  701,  in  Mr.  8elden*s  Tit  of  Honour, 
and  is  continued  to  fol.  718.  Now  the  argo- 
ment  taken  f^Moa  the  rolls  of  summons,  wbiob 
are  not  extant  befbre  the  time  of  49  B .  3,  is  of 
no  weight.  For  by  the  same  argument  it 
might  be  proved,  that  there  was  no  parliament 
from  the  time  of  49  H.  d,  til^  98  ,£.  1,  for  there 
is  no  roll  nor  bo  other  tcstiBony '  left  of  a  siub- 


mons  for  My  fcsHgfats,  dtbeas  a»d  Imrgesscs, 
ftom  49  H.  8,  tiff  fi3  £.  1.  And  yet  we  Lnow 
there  were  no  less  than  fourteen  parliaments 
between  these  times. 

Tber  mvf  as  well  argae,  that  there  were  no 
acts  of  parliament,  nor  no  parliament  till  9  H. 
9,  when  Magna  Charta  was  made,  because 
there  are  no  rolhi  ni  them  till  that  time. 
Whereas  it  is  beyond  all  dispute,  that  there 
were  parliaments  and  acts  of  parliament  long 
before,  as  4  Will.  1,  when  the  bishops  were 
brougbt  in  to  hold  by  barony,  (as  Mr.  Selden 
conceives)  and  some  in  H.  1,  and  others  yet 
extant  in  history,  yet  the  rolls  of  them  are  tost. 
Th»  b  observed  J»y  the  lord  chief  justice 
Vanghan,  in  his  Rep.  fol.  356,  in  the  case  of 
Thomas  and  Sorrel. 

In  the  next  place,  these  late  autbom  proceed 
farther  in  their  error,  and  maintain  that  tbe 
Commons  had  no  further  power  in  miriiaraent, 
than  wbst  the  king  and  the  Lords  admitted 
them  unto. 

And  sir  Robert  Filmer,  fol.  40,  allows  net* 
tber  Lords  nor  Commons  any  power  but  by 
tbe  king's  bare  permission,  and  thus  they  ara 
growing  in  their  invaaons  against  the  court  of 
parliament,  and  impeach  one  first,  and  the  other 
will  follow  more  easily. 

And  sir  Robert  Filmer  further  holds,  the  le- 
gislative power  rests  solely  in  the  king,  and 
fol.  39,  he  hath  these  words,  *  But  the  truth  is.* 
saith  he,  *  the  liberties  and  privi^ges  of  both 

*  Houses,  have  but  one  and  tbe  self-same  found- 
<  ation,  which  is  nothing  else  but  the  mere  and 
'  sole  grace  of  kings.' 

And  doctor  Heylin,  in  his  Life  of  archSisbop 
Laud,  fol.  91,  denies  the  privileges  of  parlia- 
ment to  be  tbe  peoples'  birth -rignt,  but  holds 
them  not  otherwise  exercised,  than  by  tbe  grace 
and  goodness  of  the  Idng. 

Mr.  Pryn,  isir  Robert  Filmer,  and  Mr.  Dug- 
dale, ky  great  stress  upon  tbe  diversity  t^at  la 
in  tbe  writs  of  summons,  between  the  summons 
for  the  Lords,  and  the  summons  for  the  Com- 
mons. 

That  to  the  Lords,  say  they,  is,  *  super  ne- 

*  gotiis  prasdictis  tractaturi  vestrumque  consi- 
'  Hum  im'pensuri.'  But  that  to  tbe  Commons, 
is,  say  tbey,  only  '  ad  faciendum  et  consenti- 

*  endum  his  quie  tunc  ibidem  de  communi  con- 
'  silio  dicti  regni  contigerint  ordinari.' 

It  is  true,  that  for  many  years  of  late,  that 
distinction  hath  been  so  used  in  the  samnaons, 
but  not  constantly  so. 

As  to  this  point,  I  will  cite  Mr.  Dugdale's* 
and  Mr.  Pryn*s  own  books  against  their  own 
opinion. 

The  very  first  writ  of  summons,  which  as 
tbey  say  is  now  extant,  for  the  summoning  of 
the  Commons  by  election,  viz.  49  H.  3,  runs 
in' these  words,  *  Nobiscum  ac  cum  pnedictis 
'  prBMset  magnatibus  nostris  super  |n«mi8Sts 
^  tractaturi  atque  consilitmi  impensun.'  Dngd. 
Orig.  Jur.  p.  18. 

Tbe  writ,  *  De  expeusis  Militum  qpi  vcne* 

*  runt  ad  Parliaroentum  venientibus,'  says  that 
writ,  *  usque  ad  Westmonasterium  ibidem  de 
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*  dWerM  niyciii  lobSiCBm  tnetalork.'  8m 
Mr.  Pryn'f  4Ui  partof  a  RegisMrof  Parib* 
mentWhtObl.  8. 

Id  Mr.  R>ley*t  Ptacite  P«riiaaeiiUriti,  it 
appean,  that  u  tbe  auoMDOiia  to  the  temparal 
l>orda,  fol.  318,  wai  « ad  traotandum,'  and  ao 
likewise  tbe  tummont  to  the  prelatot,  foL  819, 
•o  alflo,  fol.  380,  it  is  eotecea  in  theM  wervby 
'  Maodatum  fait  singulis  Vice-eomitihiia  ptf 

*  Angliam  quod  de  quoUbet  oomitalo  duoa  mt* 

*  liles,  et  de  qualibet  civttate  duos  cit«s,  ei  da 

*  qooUbet  burgo  duos  Bor^tises  eligi  etad  dio* 
*tuni  Parliameatuni  leuire  liiocreiit  ad  tnct- 

*  andam,'  &c. 

Id  the  same  book,  fol.  570,  an.  Id  £•  fi,  thera 
is  mentioD  of  a  writ  of  suromooa*  for  knights 
oat  of  Walce,  to  a  nariiainent  at  York,  *  ad 

*  tractandnm  et  oonsuium  impeDdeaduni.' 

In  Mr.  Pryn't  Brevia  Parliamentaria  Redi- 
viva,  fol.  S74,  there  ie  the  very  indenture  re^ 
tamed  by  the  sheriff  of  Norfolk  for  Great  Yar* 
mouth,  *  ad  tractandaro,  cont ulendum  el  ooo» 

*  aentiendum.*    31  E.  3. 

Aod  fol.  68,  of  that  book,  another  writ,  <  de 

*  ezpensis  militnm,'  18  £.  9,  reciting  the  cante 
for  which  tliey  had  been  summoned  to  the  par- 
liament, viz.  *  ad  tractandam,*  &c. 

And  in  the  same  book,  fol.  145,  it  appears, 
that  18  £.  3,  tbe  writs  to  tbe  sberiffii  for  ehos- 
ing  knights,  mentioned  what  their  work  was  to 
be,  in  these  wolhls,  viz.  *  Nobisenm,  cum  pne* 

*  latis  et  prooeribos  pnedictis  super  diversiB  et 

*  ardois  negotiis  nos  et  statom  regni  nostra  spe- 

*  daliter  tangentibus  tractaturi  et  anum  consi- 

*  liuro  impensuri.' 

And  foL  147  and  149,  tbe  like  words  in  the 
writs. 

And  fol.  177,  the  indenture  returned  by  the 
aheriff  of  Wiltshire,  recites  their  trust  in  the 
same  words,  and  pursues  the  words  of  tbe  writ 

And  976,  and  383,  and  381,  indentures  re- 
tamed  from  Reading,  Briitol,  Londo^  mA 
the  same  words.  And  ib.  fol.  178  and  179,  and 
S91forWind8or,aDrf365.  So  that  in  tbe  icigwi 
of  seven  several  kings,  and  those  of  the  UMMt 
ancient  kings,  there  was  no  each  distinction  in 
the  writs  of  Bummooi. 

Another  aigument  oaed  by  these  laCe  authors, 
to  prove  that  the  whole  |K>wer  and  all  the  pri- 
vileges  of  the  House  of  Commons,  are  not 
from  the  original  constitution  of  the  gaven- 
tnent,  (as  I  affirm,  and  I  hc^  have  proived 
they  are)  bat  of  a  Ister  original,  and  oy  the 
mere  grace  aod  indulgence  of  prineta  (aa  in- 
deed they  must  be,  if  the  House  of  Comssona 
began  within  memory)  is  taken  from  the  words 
and  phrases  of  our  historians,  who  have  writ- 
ten since  the  coming  in  of  the  Normaaa,  and 
ascribe  the  making  of  laws,  and  all  the  detar- 
minations  aiid  decrees  in  matters  of  judicature, 
and  all  the  actings  of  the  ancient  pariianents 
before  the  time  <3'  tbe  Normaa^  to  the  fcify 
and  Lorda  only,  ezclusi?e  to  the  CoouDona, 
and  that  the  Commons  had  no  part  in  them,  tiN 
thistimeof49H.3. 

And  they  ground  this  opinion  upon  the  form 
'<  penning  of  our  ancient  acta.oC  psriiamtiitt 


wbidi  secM  by  vw  woras  ef  tlwre  to  be  mcfa 
oaocsssians  or  oor  former  kings,  and  to  have 
prseeeded  only  fveas  their  ny allioiinty,  saNl  at 
their  sole  will  and  pleasure. 

And  they  conftrm  themselvci  in  that  opi- 
nion, firoHi  observing  the  oaum  used  in  the  be- 
ginning  ef  parlaasMnts,  when  the  speaker 
oMkes  wa  hmride  petitiens  to  the  kmg  for  the 
gnntiag  ef  them  freedom  from  arrests,  and 
ueedeoi  of  speech. 

Now  to  disoaver  tha  falsity  of  these  grounds, 
and  the  weakness  of  these  arguments,  taken 
from  tbe  warda  aad  phrases  used  by  our  hitto- 
nans,  1  sbaU  shew  that  ear  Usloriane,  who 
have  written  since  the  tioM  of  tbe  coming  in  of 
the  Normans,  and  have  translated  the  Sason 
annsia,  have  in  these  translations,  instead  of 
the  Ssian  titlea»  used  the  titles  that  were  never 
in  use  before  their  own  times,  wbicb  titles  used 
itt  the  filanas*  limes  had  qoito  different  wai* 
ficationa  firon  thn  titles  used  p  the  times  of  thn 
timnslatofs. 

The  title  •  earl,' for  example,  is  nsed  m  the 
penning  of  the  8a»n  lawa  (aM  among  those  of 
Athelotan)  as  we  may  see  by  Mr.  I^mbert  in 
bis  book  Ue  Priscis  Anglor.  Legibus,  and  the 
title  '  oomea,'  came  in  amen^t  us  since  from 
the  empire;  and  signified  a  different  thing  from 
eari.  Now  oor  traoslatocs  miataking  those  two 
titles, '  carl'  and '  eomes,'  to  signify  the  saoM 
thing,  wherever  they  met  with  earl  in  the  an- 
nals cmT  tbe.Sasons,  they  have  rendered  it  oomee 
in  their  translations :  and  whatever  in  those 
timea  was  done  by  earls,  and  whatever  power 
the  earls  then  used,  is  by  our  translators  aa- 
crihed  to  ear  oomites,  who  are  therefore  also 
called  carls,  when  in  truth  they  had  different 
signifioationa,  and  weredifferentm  their  powers, 
m.  Belden  takes  notice  of  this  error  in  oar 
Norman  or  £nglish  translators  pmoerding 
from  their  iffnonnee.  Bat  liom  this  error 
fobe  osnolnsiena  have  been  raised,  and  folsn 
mtaames  taken  in  onr  discenwes,  eoneemiog 
the  power  of  the  peers. 

Sir  H.  8pelman  obeervta  the  same  error  in 
oor  translators,  hi  rsnderiof  werda  and  titlea, 
*  Non  k  more  Sssculi  antiqwona,'  botnooarding 
to  the  titles  used  ia  their  own  tinMs,  when  many 
timea  they  signi6ed  different  things.  JVbMis, 
says  Mr.  Mcfen,  in  the  Sazona'  time%  denoted 
every  gentleman. 

Now  becauee  ne6i/tf,  ia  e«r  tioMa,  jsgannal 
)y  restrained  to  pears,  whom  we  call  the  nobi- 
lity, oar  new  writers,  as  Mr.  Pryn,  and  sir  Ro- 
bert Filmer,  end  eeveral  ethera,  aserihe  all  to 
the  earia  and  barans  and  other  peers  of  our 
timea,  which  they  read  in  the  traaslationa  of 
the  Sunn  aanala,  to  be  acted  by  tboae  that  are 
called  nMla  in  those  annals.  Although  iq 
troth  in  these  Saxon  times,  they  were  actod  by 
themiddlssortof  persons,  aa  well  aa  by  thoae 
of  the  highest  aofi  of  dignity  under  the  king. 

Theee  translalan  mined  our  new  aothois,  for 
the  Norman  writers  translate  the  word  thanes 
into  baranes,  and  dtose  new  aotbors  of  oars, 
whstever  they  iad  in  these  tranriationa  to  he 
related  of  thn  bnranei,. they  limit  itaa  apeeop 
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bar  toomr  present  btroiii»  and  to  aieribe  all  ja- 
didal  power  antieDtly  used  in  pariinmcnl  to  the 
barons  only.  And  tney  bring  thoee  biatorians 
and  translatora  for  a  proof. 

For  ejoimple,  the  Saxon  title  tbaneB*  was  in 
tbe  Saxon  times  applied  to  all  lorda  ef  oiaBnon. 
Bui  the  trans latdrs  of  the  SasDon  aunab,  trans- 
slating  tbe  title  thanes,  into  baroMi,  onrin-' 
noTsiors  apply  all  that  in  Saxon  writers  is  said 
to  be  done  by  the  tbaaes,  that  is,  all  lords 
of  mannors,  as  pecnliarly  belonging  to  the 
power  of  the  barons  in  onr  times. 

Hence  it  is  that  sir  £.  Coke  canlaons  us 
against  taking  reports  of  law  from  historians : 
in  his  prefiu^  to  the  Sd  Rep.  be  calls  it  Chro« 
nicle  law.  v 

Tbe  word  haro  was  not  in  use  in  England 
till  the  Normans'  times,  and  the  root  ef  it  (as 
Mr.  Selden  and  Camden  and  sir  U.  Spelman 
teach  as)  is  from  the  Northern  lanenage  6am, 
which  signifies  the  male  sex,  as  when  we  put 
cases  of  baron  and  feme ;  or  it  signifies,  *  a 
freeholder*  hence  come  the  words,  conrts  baron. 

'  Nomine  Baronagii,'  says  Camden,  Bliz. 
Edit.  Load.  An.  1600,  fol.  137, '  omnes  quod- 
^amniodo  Regni  Ordines  continebantnr.'  It 
comprehended  the  ^fentty  as  well  as  the 
prreatest  persons.  Alter  this  manner,  Godwin 
in  his  Roman  Antiquities,  speaking  of  the 
Rotnan  nia^ristrates,  translates  the  words  tri- 
umviri  CapituUs  into  three  High  Sberifis,  but 
this  affords  no  argument,  that  what  was  done 
by  the  Triumviri  among  the  Romans,  may 
therefore  lawfully  belong  to  the  power  of 
high  sheriffs  among  us. 

And  so  the    words  *  Proceres,  Magnates^ 

*  Optimates,  Nobiles,'  and  such  like,  were  not 
in  the  writers  of  tbe  Saxons'  times  restrained 
to  men  of  the  highest  rank  then,  such  as  onr 
earls  and  barons  are  now,  but  to  all  persons  of 
the  better  sort,  though  not  of  the  higbest  rank, 
not  only  to  Patricians,  and  those  of  the  Sena- 
torian  order,  but  to  those  also  that  were 
'  Eqoestris  ordiuis.'  Excluding  none  but  the 
*.  Ignota  capita,'  or  *  sine  Nomine  turba,'  such 
as  the  Romans  styled  *  Plebeians.'  Magnates^et 
«  Proceres,'  are  said  to  make  the  stetuto  'of 
Mortmain,  but  we  all  know  that  the  parlia- 
ment that  made  it,  consisted  then  of  king,  lords, 
and  conimons. 

The  great  charter  made  17  of  king  John,  ap- 
pears by  tbe  body  of  the  charter  itself  to  bare 
been  made  *  per  Re^m,  barooes,  etliberos  ho- 

*  mines  totius  Regni ;  so*  that  it  is  most  plain 
it  was  not* made  uy  the  king  and  the  barons 
only,  as  Mr.  Selden  obserres  in  his  Title  of 
Honour,  fol.  709,  and  there  he  refers  to  the 

*  Close  RoUe  17  Johannis  dorso,  memb.  Hil.' 
Yetk.  H.  S,  speaking  of  this  meeting,  calls 
it  <  Baronagiam  AngUn,'  and  rot.  clause.  98 
H.  S '  Pars  unica  membr.  13,  dorso,'  it  is  called 

*  Parliamentom  de  Runni-meade  ,  quod  fiiit 
<  inter  Dominom  Regem  Johannem  et  barones 

*  suos  Aoglie.'  «  .       '       - 

As  for  the  other  gross  mistake.  That  the 
power  of  making  laws  rests  only  in  the  king, 
(as  sir  Robert  FUmer  would  have  it,)  whieh  he 


prores  fima  die  titles  of  acts  of  paHiameot, 
and  the  forms  of  those  acts  beins  oy  way  of 
charter  and  grant  from  our  kiagii  in  andeot 
tioMS,  as  that  of  Magna  Charta.  *  Dominns 
'  Rex  Concessit ;'  and  the  sUt  *  de  donis  oon* 
<  ditaonahbos,  dominus  Rex  statnit,*  sore  he 
was  no  lawyer  that  used  thb  argument,  and  hn 
never  read  the  Prince's  ease. 

Nor  sir  S.  Coke,  S  Inst,  nor  shall  I  need  to 
labour  in  the  eonf utotion  of  this  ermr,  the  faf- 
lacy  of  it  being  so  wdl  known  to  every  maa 
that  wears  a  gown.  As  for  that  stat  ot  Mag. 
Char,  wheral^  the  lung  only  seems  to  speak, 
and  all  that  is  ordained  by  that  staL  run» 
in  the  language  of  the  lung's  conoessious 
only ;  yet  welmow  the  stat.  of  15  E.  3,  c.  1, 
which  confirms  it,  says  ol'  it,  that  it  was  or- 
dained by  the  king,  lords  and  commons.  Thn 
stot.  of  S8  £.  1.  c  8,  and  c.  13,  hath  thete 
words,  Tiz.  *  The  king  hath  granted  unto  his 

*  people  that  they  shall  have  election  of  their 

*  sheriffs  every  year,  if  they  list'  One  would 
take  this  to  be  a  most  gracious  liberty,  and  an 

Sh  condescension  if  it  should  be  granted  now 
kys. 

And  our  iimovators  would  be  apt  to  conclude 
from  the  vrords  of  this  act  and  from  the  pen- 
ning of  it,  that  the  people  once  had  this 'migh- 
ty nrifil^  merely  as  a  boon  fh)m  the  kioH^^ 
ana  by  virtue  of  his  grant.     Whereas  thereTi 

I  nothing  more  certain  and  clear  than  that  the 
freeholderB  (who  are  often  called  l^e  people, 
and  are  the  true  proprietors  of  the  nation  and 
land)  had  originally  and  from  the  very  first 
constitution  of  the  nation^  the  election  not 
only  of  all  sheriflb,  but  of  all  other  magis- 
trates  civil  or  militarv  that  had  any  authority 
over  them  aider  the  sing;  so  that  they  had 
a  mighty  freedom  in  the  very  oonstitotton  of 
the  nation,  and  this  overthrows  idl  the  wild 
fiincies  of  sir  Robert  Filmer,  and  Dr.  Heylin, 
and  some  later  doctors,  as  if  all  were  deriTed 
from  mere  grace  and  bounty,  and  many  other 
deductions  mighthe  made  from  the  knowkdga 
of  this. 

The  freeholders  had  originally  the  eleetkni 
of  the  conservators  of  the  |>eace,  who  are  be- 
come out  of  date  by  introducing  our  present 
justices  of  peaee,  who  have  their  power  not  by 
the  election  of  the  freefaoklenh  or  are  they  of 
their  nomination  (as  anciently)  but  nominsted 
by  the  king,  and  have  their  power  by  special 
commission  under  the  great  seal;  and  how, 
and  by  what  means,  and  in  what  tempered 
times  this  came  about,  and  that  this  finedona 
was  gained  from  the  frediolders  of  England, 
you  may  read  in  Mr.  Lambard,  in  his  Rirenar- 
eba,  fol.  16, 19,  SO,  147.  It  was  done  by  act 
of  parliament,  in  the  beginnuig  of  £.  3, 
and  in  his  in&neyy  when  his  mother  Isabel 
ruled  ail. 

Tlie  IbeeholderB  originally  and  from  all  an- 
tiquitT  did  likewise  bv  writ  at  the  oounty-courS 
styled  in  pleno  Folkmote  chnse  the  Here*, 
tocbii ;  \f  hai  were  those  ?  That  sounds  hlto  a 
stranjfo  word.  I  will  imitate  our  Norman  or 
Engtash  tmslatoraki  the  tianslatian  of  thtf 
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Sixmi  annab,  tad  vctdmt  H  niM  iIm  Eiiirib 
■tjle  ;  yon  may  by  that  rale  call  ibaba  ni<4i 
ttaoteaanta,  or  deputy  UeulcnaBli ;  IW  llw 
SaxoB  lawn  teH  you  Cbcir  duty  or  odtoe,  Ibay 
wore  tho  *  Daetoret  txeioitna.* 

Uoa  LaAb.de>prMeit  Aagkr.  Legibai>  m  bar 
ob.  do  Halaroobiia,  foK.  147. 

AU  these  gpreat  offioan  were  elMMea  by  Ibo 
fioeboidera  a«  our  knigbts  of  tbo  elitro  arat  and 
aa  eoroaera  and  verdorera  (ffHrmorly  aMR  of 
gfoac  power)  are  olioeea  by  writ  al  tba  oounty 
court  to  this  day. 

Thaw  wore  mi^fhty  powara  aod  fraedoiw, 
a»d  aivjoyad  by  the  people  aa  aaciealty  aa  aoy 
af  our  records  laaoh,  and  are  more  authenuc 
proofii  than  tbe  wrttinffa  of  hiatoriaaa,  and  beat 
ahew  tbe  nativa  freedom  that  tbo  people  bad 
by  the  andont  oooatitiicion  of  our  gofanmieat, 
eoatrary  to  all  Ibo  now  doetrinea  of  oar  lata 
writers^  and  prora  that  the  pri?  il^ea  and  free- 
domt  we  yet  enjoy  are  not  mare  emanaliona  of 
rayal  fafoar,  aa  oar  novaliata  woald  impose 
upon  tts. 

Seasir  E.  Coke  to  tbia  parpoae.  9.  Inst.  174, 
and  558. 

I  oookl  name  aomo|p*eot  moo,  that  have 
lately  uaed  tbe  aaroe  knipiiago  in  booka  pub* 
lished  *  sub  ma^i  nomini^  umbra.'  Bractoa, 
who  li?ed  in  the  tisae  of  U.  3, 1.  1,  o.  1.  fbl. 
It  affirms  '  Lsgtsvigorem  babet  ^iequid  do 

*  oonaiiio  et  consansa  manatmn  at  Neipnb. 

*  ooosmooi  sponaiona  ^aotboritaaa  mfia  pr»> 

*  cadenie)  j  usto  fuerit  doAaitam  et  approbatam^" 

la  tbe  last  place,  thai  homble  and  aMdaal 
way  of  tho  peoplo^a  addressing  to  tbcir  sove- 
vsign  either  for  the  makiag  of  laws  (wbieb  baa 
ban  very  aooieM)  or  for  grantiB|f  of  prifiteijpm 
(aa  tbe  Speaker  of  tbo  Commona  bam  af  lata 
jaara  done)  it  sbewa  indeed  great  refen?mM^ 
and  I  do  not  in  tbe  ieaal  disKko  it ;  and  it  bo- 
Ibo  migesty  of  tbe  pimeo  to  bo  so  ad- 
~  to ;  but  let  it  not  bo  asadoaa  atyuaseal 
Ibst  either  tbo  lawa  tbeffaopon  made,  or  tho 
nnfils|asao  aHawod,  are  pmmisaa,  am' 
ly  of  favour,  and  may  be  refused  them. 
1  waiiM  be  loth  to  pay  wagaa  and  to 
laia  at  my  ohargea  every  one  that  sty  lea  bim- 
aalf  mT  bomblo  sorrmM. 

1a  ibat  act  of  parbameal  iatitiiM,  IV IM- 
Haoof  Ragbt,thotiiloearrecmaad^bliaail- 
aali;  3  Cm.  t,  Ibo  Loi^l  and  Cammsas  paii- 
tbo  bag,  bat  it  was  for  their  rigbta  and 
Mt  for  any  aaw,  bat  tbr  tbsir  aa- 
n|(btaaMl  priTilcges,  and  yel  tbey  alyla 


Iw  Iba  title  af  tbm  aat  (tbo  PaiiliMi  of  Rigbt) 
i«a  olim  iasoQiabiiea,  so.  iaii|ierimM  at 
*  Labertss^  aro 
ia«  mist 

la  tha  atat  af  Pmamara,  fft  B.  3,  Iba  Caaa 
Bsuns  prated ;  thov  are  fond  of  tbe  waad,  aad 
I  oommeod  it  ••  tliem ;  bat  tbe  ward  wwwssd 
by  tbe  igans Catsebrcsis  as  tbe  irbihia  crfl 
it ;  mM  moparir,  as  apaaam  by  tbo  salseel 
mamsrartbainstthailoHowa;  wbal  wasii^l 
■mg%  that  they  sapvayMf  Tliey  piaycd  (says 
ibat  Mi>  Ibm  afaa  iba     ' 


to  lbs  rs^BN  the  brng  MffH  Md  it  bsnsd  by 
his  oalb,  witb  tbo  aoaord  of  bis  pespis  ia  bit 

?irbaamat,  ttmreof  to  asake  remedy  sod  Uw. 
he  peers  are  here  iaohided  in  tho  people ;  » 
that  tbe  word  pmyod,  bad  il  beea  asad  t»  my 
other  tfaaa  tba  hmy,  had  ajgnified  mmomtHttcd, 
daalarad,  ar  raprsaaaiedk 

TWa  pravaa  toar  wbara  the  traaamadeut 
power  of  tbo  logisjatnra  ia»  aad  that  tbe  eier* 
ciaa  of  it,  iboagli  it  bo  free  aad  aot  salgeet  w 
coerciaa,yetitianot  at  will  aad  plaarow  ia 
the  exercise  of  it,  bat  guided  by  rales. 

Aad  Ibowh  tb^  Speaker  does  (upoa  his  bctsg 
approved  of  by  tbo  king)  nsake  it  his  haaiUe 
petitioii  to  have  liberty  of  speceb  allowed  the 
Commons;  from  whence  Dr.  Hey  lie,  sod  ar 
Rob.  Filmcr,  and  othera,  infer  tkfat  the  Coifi. 
amoa  e^joy  that  liberty  omrely  by  tbe  kiog's 
grace  aod  fhvoor;  yet  tbey  are  ckarly  n- 
swcred  by  tbe  woids  that  aecompany  tbat 
homblo  petitMo,  he  prays  they  nay  be  sUowcd 
tbst  freedom,  as  of  ngh't  and  ooslom  tbey  bavs 
used,  aad  all  their  aadeat  and  jost  privilr^ 
and  libertiaa.  So  tbat  tbia  from  Ibo  Speskef  is 
alao  a  petition  of  righL 

Norts  this  rsquest  of  tbe  Speaker's,  aocimt  io 
the  uss  of  it,  if  we  amy  believe  Mr.  Hakewet, 
in  his  Treatise  of  the  manner  of  Enacting  Su- 
tales  ia  Parli^iieDt,  fol.  136. 

Thooma  Merle,  speaker,  34  H.  8,  tbo  finl 
that  ia  reeoided  to  heva  made  petition  for  free- 
dom of  spceeb. 

1  hope  I  have  suffieMndy  made  it  oat,  tbsl 
tbe  HoQso  of  Commeas  ss  a  meoriwr  of  tbe 
high  court  of  parliament,  are  not  of  ao  Uir  n 
anginal,  as  49  H.  3,  but  have  been  aa  andcal  as 
the  aatioo  imelf,and  may  in  tbesrnae  of  Jahsi 
CsBsar  in  bis  Comment,  be  aocoaqled  aami^ 
tbe  ab-origines,  and  that  tbey  bare  had  a  per* 
petaal  beiag,  Io  speak  in  tbe  hmgm^pe  of^  the 
law,  '  tempa  dont,  &c.  k  tempore  cojus  cm* 
*  tnrii  nmmoria  boasimim  mm  eziatit,*aad  that 
tbey  are  therefore  eapaUa  by  law  (together 
with  tbe  reMof  tbe  three  estatea  ia  parinuaeoi) 
to  prescribe  aod  cbdm  a  share  in  alt  paftiamm« 
tery  pawam  and  privilqpm ;  I  da  not  mesa  se> 
in  caoiaDelioa  aith  thooe  oUmt 
%&^  wbicb  they  ooold  not  otberwiae  legili  v 
e  done,  if  their  ocigmal  aad  caanmeaccawai 
eoold  have  been  sbosm. 

1  sbaM  ia  tbe  next  pkea  eodearov  to  make 
il  ovidaal«  that  tba  Ibrea  estates  of  porlismem 
am  ooo  entire  body  and  cavparatioo  ;  and  thM 
all  their  pawata  aad  privikgca  m  %km  tight  of 
tbcm,  aad  iaiba  tide  mtbem,  are  inbre,  *per 
«  my  el  par  mat,'  and  balaoKiiy  to  the  wbsle 
body  of  ibe  psriismial,  tbm^  in  tbe  eaewiw 
of  Aaaa  pawam»  mi  simetimm  in  ibeasim  ti 
I  ibew  SR  dtmgmibrid,  aad  m  tbe  pra^^ 
af  their  pawma,  tbey  aie  m  mmmj  thiagi 
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la|»ot  if  eaaHy  farokeo  when  Brat  the  hand  is  ,  lege,  and  so  allowed  by  the  jodsmient  of  that 


brof  en«    If  this  be  well  considered,  the  oonse- 
.quence  of  this  case  will  be  better  understood. 

It,  concerns  the  defendant  only  by  name  and 
more  immediat^ljr,  but  in  the  ri^bt  and  near 
consequence,  it  is  now  roost  evident,  tbat  it 
nearly  concerns  the  House  of  Lords:  this  in- 
£>riQati6n  of  Mr.  Attorney's,  like  a  Terr^t  moius, 
or  as  tbat  gfreat  blast  would  have  done  (had  not 
Almighty  God,  in  his  infinite  goodness  to  this 
nation,  prevented  it)  shakes  the  foundation  of 
both  houses,  and  reaches  to  all  future  |>ariia- 
meats ;  it  friffbts  me  to  speak  what  may  be  the 
effects  of  it,  if  it  should  prevail  and  be  stretched 
to  the  utmost*  '  I  am  far  from  saying  or  think- 
ing it  is  so  intended.  But  who  knows  how  far 
a  single  precedent  will  be  made  use  of  in  times 
to  come? 

All  the  estates  in  parliament,  are  all  called 
by  one  common  name,  as  Commune  Conci- 
Jium  Begni,  Magna  Curia,  they  are  one  body 
politic,  M.  U  H.  8,  foh  3,  in  the  Year  Book, 
Xwhich  I  cited  before  to  another  purpose);  it  is 
said  by  Fineux  Ch.  J.  that  the  parliament  at  the 


•emmon  law  consists  of  the  king,  lords,  and 
.Commons,  and  they  are  (says  he)  liut  on^  body 
corporate. 

This  proves  likewise  (what  1  before  argued) 
that  the  Commons  at  the  common  law  (which 
is  ab  initio)  were  a  part  of  the  parliament. 

In  the  case  of  Ferrers  outof  Crompt.  Jorisd. 
of  Courts,  fol.  8,  9, 10,  (for  I  keep  witbin  my 
jNPoper  element,  and  move  in  my  sphere,  and 
cite  authors  of  our  own  science  of  the  common 
law)  H.  the  8th,  called  before  him  the  lord 
^chancellor,  the  judges,  the  Speaker  of  the  House 
of  Commons,  and  others,  and  thus  expressed 
himself  before  them,  yiz.    That  be  was  in- 
formed by  bis  judges,  that  he  the  king  as  bead, 
and  the  two  houses  as  members,  were  knit  to- 
gether in  one  body  politic,  so  as  whatsoever  of- 
fence or  iiuury  (during  time  of  oarliament)  is 
offered  to  the  meanest  member  of  the  house,  is 
to  be  judged  as  done  to  the  kiog's  person  and 
the  whole  court  of  parliament.    And  sir  fid- 
ward  Mountague  the  Ld.  Cb.  J.  then  present, 
confirmed  all  that  the  king  bad  said,  and  it  was 
assented  to  by  ail  the  rest  of  the  judges.    Now 
if  you  bruise  or  pierce  the  huids,  (and  the 
House  of  dommons  may  well  be  compared  to 
the  bands,  for  they  have  been  the  liberal  hands, 
and  the  hands  feed  the  head)  the  bead  and  all 
the  rest  of  the  body  most  quickly  be  sensible. 

In  Trewinnard's  Case,  Dier.  60,  and  61, 
the  privilege  of  the  Commons  upon  this  very 
account,  is  termed  the  privilege  of  the  parlia- 
ment, and  the  judgment  given  in  that  case  by 
the  House  of  Commons,  is  there  said  to  be  the 
judgment  of  the  most  high  court  of  parliament. 

The  statute  ofl  Jac  c.  1,  says,  the  parlia- 
ment is  ^  the  whole  bodv  of  the  realm.' 

By  the  two  records  tnat  I  cited  before  out  of 
the officeof  pleas  in  the  Exchequer,  12 £. 4, 
it  appears  in  two  several  cases  of  privilege,  the 
one  concerning  the  Lords,  and  the  other  con- 
cerning the  Commons,  in  both  cases  the  privi- 
lege was  laid  and  daunad  aa  one  entire  privi- 
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court,  by  advice  of  all  the  judges  of  both 
benches. 

The  Speaker  of  the  House  of  Commons,  by 
the  rolls  of  parliament,  (which  are  the  most 
proper  proofs  in  a  thing  of  this  nature)  is 
termed  the  Speaker  of  the  Parliament,  so  it  is 
in  the  roll  of  1 R.  2,  in  sir  Robert  Cotton's  Abr. 
fol.  155,  it  was  io  the  reign  of  a  king  that  was 
no  lavoorer  of  parliaments. 

Sir  John  Bossey,  Speaker  to  the  Parliament, 
sir  Robert  Cotton's  Abr.  20  R.  3,  num.  14 
and  15. 

51  E.  3,  num.  87,  sir  Robert  Cotton's  Abr. 
fol.  151,  sir  Thomas  Hnngerford,  Speaker  of  the 
Parliament. 

And  so  is  the  Speaker  of  the  Com mons  st? led 
in  the  case  of  Ferrers,  in  Crompton's  Jurisd.  of 
Courts,  fol.  8,  0, 10,  (before  cited.) 

In  the  statute  ef  6  H.  8,  c.  16i  the  cledcof 
the  House  of  Commons  is  called  clerk  of  the 
parliament. 

In  the  case  of  Godsol  and  sir  Christ.  Hey- 
don,  12  Jac.  in  B.  R.  in  serieant  Roll's  Rep. 
fol.  It  was  affirmed  by  sir  £.  C.  that  in  ai|- 
cicDt  time  all  the  parliament  sat  iopetber,  and 
the  separation  was  at  the  desire  of  the  Com- 
mons,  notwithstandiog,  says  he,  they  are  hot 
one  House :  and  he  further  affirms,  that  ha 
had  seen  a  record,  SO  H.  1,  of  their  degrees 
and  seats. 

Having  made  it  appear  that  the  parliament 
is  one  entire  body,  and  therefore  mutually  con- 
cerned in  powers  and  privileges  as  to  the  right 
and  title  of  them,  though  divided  sometimes  lia 
the  exercise ;  1  shall  proceed  brieOv  to  show 
what  those  powers  are,  in  onler  to  tne  proving 
that  what  in  our  case  is  Charged  to  be  done  by  ' 
the  Speaker,  by  order  and  command  of  the  par- 
liament^ (for  so  I  may  now  affirm)  is  pursuani 
to  their  power  and  jurisdiction. 

The  parliament  bath  three  powers  :  1.  A 
legislative,  in  respect  of  which  they  are  called 
the  three  estates  of  the  realm.  3.  A  judicial, 
in  respect  of  this  it  is  called  Magna  Curia,, or 
the  high  court  of  parliament.  S.  A  counsel- 
Uq^  power,  hence  it  is  called.  Commune  Con- 
cilium R^i^ni.  For  the  proof  of  these,  I  sbaK 
cite  some  tew  antiqoaries,  but  chiefly  some  au- 
thors of  our  profession  of  the  law,  and  those  of 
the  best  authority  with  u^.  I  shall  mention 
them  without  observing  any  exact  method,  be- 
cause divers  of  them  extend  to  more  than  one 
of  these  dislioct  powers,  apd  some  of  them  re- 
ler  at  once  to  all  of  them. 

Sir  Henr;|r  Spelman  in  his  Glossary  Tit.  Ge- 
motum,  which  was  the  old  Saxon  word  for  a 
parliament,  foi.  361,  '  Convenere,'  sayji  he, 
*  Regni  Principes  tarn  Episcopi  quam  Magia- 
'  tratus,'  there  are  those  that  now  make  np  the 
House  of  Lords,  «  Liberiq;  homines,'  there  are 
the  Commons,  what  ii  their  proper  work  and 
power  ?  *  Consufitur  de  communi  salule,,  d* 
^  pace  et  beUo.'  This  proves  them  the  Com- 
mune Concilium  Regni. 

Learned  Camden :    '  Quod  Sazenes  plim. 
« Witteoa  OooMt  dm  Futiamentaai  nole  did- 
4X 
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<  ID08,'  as  to  thetr  ^lower,  *  Somiuaa  ct  &• 

*  cro-nnctam  auihoritatem  babet  in  l^gibttaf»> 
«  rendis,  interpretaodia.  efc  in  omnibua  qu«  ad 
^  rdpubl.  tnlutein  speelaot.'  Thii  shcwa  Ibeir 
Iceislatnre. 

The  Mirror  oi*  Justicei,  (ibis  it  an  antbority 
in  law)  c.  1,  fol.  $,  says,  Parliamanta  were  b- 
stitoted  '  Pur  over  ct  terminer  ;*  this  is  tbe 
aapreme  court  or  Oyer  and  Terminer.  The 
court  of  King's-bench  is  said  to  be  abofe  all 
courts  of  Eire  or  Itinerant ;  and  if  tbe  King's- 
bench  be  atljourued  into  any  oonnty,  where 
tbe  Eire  is  sittiD|ir»  ^^e  Bira  ceases,  '  In  pne- 

*  sentia  Majoris/  &c. 

But  this  court  is  abo?e  tbe  King's-bencb  and 
all  courtt  of  Oyer  and  Terminer.  TheKing^ 
liencb  is  the  highest  Eire,  but  this  is  faooord- 
ing  to  Solomon's  hyperbole)  higher  than  tl|e 
hiffh«t. 

But  what  is  the  proper  sulgect  of  tb«r  Oyer 
and  Terminer  f  Our  ancient  author^  who  wrote 
name  part  of  his  book  before  the  ooiiquest,  telk 
QSt  their  work  is  to  hear  and  determine  *  lea 

*  plaintes  de  tort  te  roy,  de  la  reign,  et  de  leur 
«  enAns,'  (the  hug's  children)  so  that  tbey 
nake  an  impartial  enquiry,  hot  says  dor  au- 
thor farther,  *  De  enx  specialment  de  qiieaz 

*  torts  lun  ne.  poit  STcr  antrement  common 
** droit,'  this  flics  very  Ugh  to  prore  their  ju- 
dicial power.    I  foriiear  to  English  it. 

It  is  the  proper  work  of  this  sopreme  court, 
to  deal  with  soch  delinquents,  as  are  too  high 
Ibr  this  court  of  the  King's- boieh  or  other  or- 
dinary courti.  Against  whom,  through  their 
poteoc  V  or  mighty  interest,  common  right  can- 
not be  had,  it  roust  be  understood  in  ordinary 
courts.  And  tbe  writing  and  printing  of  this, 
was  nerer  token  to  be  a  scandal  to  the  goyem- 
Vient  or  to  tbe  justice  of  tbe  nation.  For  the 
author  speaks  in  the  person  of  the  king  himsdf, 
and  telb  us,  that  tbe  high  cooit  of  parliament 
is  armed  with  a  power,  able  to  cope  with  and 
qoeD  the  most  insolent  offenders. 

When  the  Great  Judge  oC  all  the  earth  cornea 
to  make  inquisition  lor  bhiod,  and  to  esecote 
judgioent  by  the  hands  of  this  high  court. 

*  Tiie  lofty  looks  of  man  shall  be  humbled,  and 

*  the  haughtiness  of  men  shall  be  bowed  down 

*  and  made  low.'    To  discourse  of  this  jodg- 
nent,  will  make  a  FsbTiz  tremble. 

We  bare  often  heard  it  confidently  said  from 
the  pulpit,  That  our  faiws  are  Bfce  the  spiden' 
Fcbs,  which  catch  the  little  flies,  but  the  great 
•nes  break  through  them.  Now  it  is  quite 
contrary  with  this  great  court,  this  great  court 
encounters  only  wiih  great  offender.  It  is 
like  the  imperial  eagl^    *  Aijnila  non  capit 

*  Bluscas,'  it  leaTcs  them  to  this  and  other  m- 


fcrior  courts,  but  that  tokca  to  task  the  *  Am- 
*  malia  Majora.' 

In  that  great  case,  Rot  Pari.  40  B.  S,  num. 
7,  king  John  had  resigned  up  the  crown  of 
England  to  the  pope,  by  tbe  hand  of  Pandol- 
phus  bis  Impale,  and  sordid)^  submitted  to  take 
tbe  crown  at  |iis  hand  agam,  at  a  yearly  tri- 
bute. 

la  tbe  reiga  of  oar  mMc  kiDf  Edward  the 


Srd,  the  DMle  demanded  his  rent  and  an  the 
rears.  The  prelates,  dnkcs,  counts,  barons, 
and  commons,  resolfcd  that  aeHher  the  km^ 
nor  any  other,  coold  put  the  realm  nor  the 
people  thereof  into  snbieetioo,  *  sans  I'm*  at 

*  de  ens.'     This  intiBBnles,  that  with  their 
joint  consent  the  crown  may  be  diapeoed  of. 

This  was  the  highest  rssolntkm  in  law,  m 
one  of  the  highest  pointo  in  faiw,  cooceming^ 
the  kmg^  chum  of  an  absototo  power,  and  fai  a 
time  when  the  pope  waa  in  his  beif^ht.  Aad 
tbe  Commooa  join  in  the  rcMtatioa,  both 
against  the  pope's  and  king  Joha's  pretence  to 
a  despotic  power. 

8far  Tho.  Smith,  who  was  a  secntary  of  stole, 
in  his  Commonw.  I.  9,  c  «,  Ibl.  50, 51,  '  In 

*  Comitib  Pariiaflteniariis  pMita  est  ornnn  ab- 

*  sototat  potestatis  vis,'  (taking  m  the  king  m 
the  head  of  then^  aa  it  ought  to  be  understood) 
this  shows  where  te  rightful  absolute  power 
under  Almighty  God  is.  And  amoiig  other 
Magnalia  be  teUs  us,  « Inearti  Juris  Contro- 

*  veraias  dirimunt.'  This  shews  their  trans- 
cendent judicial  power;  they  determine  the 
greatest  disputes  and  doubto  in  law.  They 
wonld  quickly  dedde  thia  dtepsto  and  contio- 
▼eray ,  were  it  once  beibre  thci^  withoot  afg«- 
noent 

This  appears  to  be  the  proper  basiness  of  a 
pariiameot,  eren  from  the  writ  of  sumroona 
both  to  Lords  and  Commona,  (for  they  did  cot 
anciently  differ  in  any  thing  material,  as  I  haTc 
abundantly  shown  already)  they  are  *  I>c  Ar- 

*  doia  Rcgni  tractitore,  et  CondKom  impeii- 

*  ders,*  here  la  their  counselling  power.  Ac- 
cording to  that  e^oitoUe  rule,  *  Quod  omnen 

*  tangit,  ah  omntbua  tractari  debet' 
Their  legislative  power  is  most  deariyoet 

out  by  Bracton,(a  judge  in  the  time  of  Hen.  3, 
in  wtaoee  totter  tOMa  oar  iunoraton  would 
have  the  House  of  Commons  to  begm)  I  died 
him  beibre ;  *  Legis  rigorem  hafaet,'  wys  be, 

*  quioquki  de  Consilio  et  de  Consensu  itfsffoa- 

*  turn  et  RcipttbL  communt  Spomiooe  (antbori- 

*  tote  Rem  pneccdente)  jnsto  fuerit  definituni 

*  ct  approbatum,'  5  B.  4,  num.  11.  The  re- 
cord there  uses  too  grom  a  word.  The  Com- 
mona, says  the  roll,  require  the  kmg,  it  ahonid 
have  been,  made  it  tbeir  reonest  to  the  king, 
and  the  lords  accorded,  that  Ibor  apecial  per- 
sons should  be  removed  out  of  ttie  kiog*a 
house. 

This  in  some  aces,  aa  in  tbe  reisn  of  R.  t, 
wouM  have  hem  ttioaght  a  very  high  presump- 
tion, and  a  saucy  thing  (to  speak  in  the  ton- 
ffuage  of  the  pulpit,  and  preaa  too  from  a  late 
Cambr.  Dr.  and  a  chaplaw  in  ordinary,  if  the 
title  of  the  print  may  be  credited,  but  said  to  be 
printHt  by  tbe of  that  university.    A 


saucy  thmg  with  tbeir  proftne  and  unhallowed 
hands  topresume  te  meddle  in  a  thing  so  sa- 
cred, liius  saya  the  late  printed  sennon.) 
But  it  was  a  sacred  or  consecrated  thmg  in- 
deed in  this  roH  of  pariiament  mentioned.  One 
of  the  Ibor  required  to  be  removed  out  of  tbe 
king^s  bouse,  where  be  was  a  domestie,  waa 
as  teaathM  the  king's  coeftmor.    And  it  waa 
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^ot  19  the  mfpk  of  a  R.  $,  imr  H.4f  bot  of  H.4, 
one  of  our  wiiest  and  moBt  actife  valiant  Vmg^ 

But  it  maj  be  thouffht  that  theie  foor  per- 
sons were  ij\  some  desperate  Popish  plot  of 
lulling  the  kiog^,  as  the  roar  we  have  hnrd  of, 
were. 

No,  the  kiny  himself  wiH  resolve  that  doobt. 
That  noUe  king  said  in  answer  to  it,  <  He 

*  knew  no  cause  wherefore  they  should  be  re- 

*  moved,  hut  onlyibr  that  they  were  hated  of 

*  the  people.*  And  yet  that  great  king  charged 
those  fonr  to  depart  fromnis  house.  This 
proves  their  counssUing  power. 

I  might  enumerate  a  vast  multitude  of  Ani- 
malia  Majora,  no  small  flies,  that  have  in  seve- 
ral ages  been  catched  in  the  net  or  web  of  an 
cnqmry  made  by  the  Hou^  of  Commons,  who 
fish  only  forsuch  greater  fish,  such  as  we  call 
the  pike,  who  by  oppression  live  upon  the 
■mailer  fish,  and  devour  them.  The  Commons 
to  that  end  fish  with  a  net,  that  has  a  wide  and 
large  mesh,  such  as  lets  go  the  small  fry,  and 
oompasses  none  but  those  of  the  lai^est  size.> 
Such  as  the  lord  Latimer  in  the  time  of  £.  3, 
an.  50,  such  as  Michael  de  la  Pool,  earl  of  Suf- 
folk, and  lord  chancellor,  jn  tO  R.  8,  Thomas 
Arundel,  arehbishop  of  Canterbury,  31  R.  9, 
.  and  such  like ;  William  de  la  Pool,  duke  of 
Suffolk,  28  H.  6,  who  were  all  impeached  by 
the  House  of  Commons  in  several  parliaments. 

And  1  myself  hare  aeon  a  lord  chief  justice 
of  this  court,  while  he  was  lord  chief  justice, 
and  a  learned  man,  1^  leave  from  the  House  of 
Commons,  pleading  before  that  House  for  him- 
aelf^  and  excusing  what  he  had  done  in  a  trial 
that  came  before  them  in  the  west,  whereof 
complaint  was  made  to  the  House.  And  he 
did  a  with  that  preat  humility  and  reverence, 
and  these  of  \m  own  profession  and  othera, 
were  so  far  his  advocates,  as  that  the  House 
desisted  from  any  further  prosecution. 

In  the  hte  act  of  13  of  his  now  m^esty, 
Ihr  aafoty  of  his  royal  person,  there  is  a 
provieo  for  the  savmg  of  the  just  antient 
freedom,  and  the  privOege  of  either  of  the 
Houses  of  Parliament,  or  any  of  their 
members,  of  debating  any  matters  or  hunness, 
which  shall  be  debated  or  propounded  in  either 
,6f  the  said  Houses;  or  at  any  conferences  or 
<^mmittees  of  both,  or  either  of  the  said 
Houses ;  or  touching  the  repeal  or  alteration 
of  any  old,  or  the  preparing  any  new  laws ; 
or  the  redressing  of  any  public  gnevances.  I 
observed  but  now  out  of  Xrewinn.  Case  in  the 
lid.  Dier.  that  the  judgment  of  the  House  of 
,  Commons  in  a  case  of  the  privilege  of  that 
Hpuse,  IB  that  report,  is  oJled  a  judgment  of 
the  most  high  court  of  parliament ;  which 
provea  they  are  not  without  a  judicial  power. 

3  ^.  6,  sir  Bob.  Cott.  Abr.  fol.  S74.  The 
great  case  between  the  earl  of  Warwick  and  the 
earl  Marshal  for  precedency,  fol.  576,  was 
determined  by  the  King, '  By  advice  and  con« 
sent  of  the  Lords  and  Commons }'  and  yet  one 
would  have  thought  that  a  caae  of  preoedency 
between  two  peers  ahould  hare  been  a  pecu- 
liar of  the  l(iordi. 


In  the  case  of  1 H.  7.  intlw  year  bookf ,  fol. 
4,  about  reveraiog  of  Attainders,  it  Ja  advised 
by  all  the  judges,  that  those  knights  and  others 
of  the  House  of  Commons,  should  not  sit  ini 
the  House,  till  the  act  for  reveml  of  their 
Attainders  were  passed.  And  the  reason  ts» 
that  it  is  not  convenient,  that  such  as  were 
attaint  should  be  judges ;  (and  it  inight  have 
been  added  in  their  own  case)  so  that  attainting 
by  bHl,  or  reversing  attainders,  though  by  bill, 
is  most  properly  a  judicial  act,  and  tha 
members  of  the  House  of  Commons  are  ac* 
knowledged  to  be  judges  in  that  case  hy  all  the. 
mdm,.  and  by  that  statute  of  Q  H.  8.  c.  16. 
wnicn  I  mentioned  before  to  another  purpowi 
the  Journal  of  the  House  of  Commons  is  eallM 
areconl. 

I  have  formerly  observed,  but  to  another 
purpose  too,  that  the  writs  of  summons 
aacientiy  for  decting  knights,  dtisens  and 
burgesses  to  parliament,  did  direct  them  in  their 
duty,  that  they  were.to.mect*  ad  Consulenduna 
et  consilium  impendere,'  though  of  late  yeara 
this  has  been  omitted,  and  now  advantage  is 
taken  of  it 

Let  us  in  the  nest  place  examine,  whether  ths^ 
matters  acted  in  this  case  by  the  douse  of 
Commons  be  warranted  by  these  powers  of  tho 
parliament,  and  have  been  done  inpunuaiioeof 
those  powers. 

And  upon  examination,  we  shall  find  ther 
have  done  nothmg  but  what  they  had  a  fuli 
power  to  do,  and  what  is  agreeable  to  tl^e  law. 
and  usage  of  parliament 

It  ia  set  forth  in  the  pies,  (and  admitted  by 
the  demurrer,  but  we  all  know  it  to  be  troe^ 
that  there  was  an  horrid,  devilish,  and  Popish 
plot  The  enquiry  after  which,  and  the  search  •^ 
ing  of  it  to  the  bottom,  and  discovering  sll  the 
accomplices,  was  *  Negotiom  Arduum,'  and  it 
d^  *  Begem,  ei  Statum  Regni  speciafiter  tan- 
gere,'  according  to  the  wnt  or  summons  to 
pariiament. 

For  the  plea  tells  us  the  design  of  it,  vis.  to 
kill  the  king.  Sdly.  To  subvert  the  govern- 
ment and  the  laws,  to  suppress  the  true  re- 
ligion, and  to  destroy  the  professors  of  it. 

The  plea  shows,  that  one  great  lord  was  con- 
victed of  it  by  impeachment  of  the  Commons, 
and  attainted  before  the  Lords.  The  king's 
speech  shows  there  was  n^  of  further  enquiry, 
and  that  it  was  not  as  vet  thoroughly  done,  nor 
himself,  nor  the  two  Houses  safe  \  and  the  king 
charges  both  Houses  to  make  an  impartial 
enquiry.  The  word  impartial  im^rts, .  thera 
might  be  some,.great  persons  concerned,  that 
might  be  apt  to  bOiavoured. 

And  the  plea  shows  that  both  Houses  aocord- 
ingly  made  a  striot  and  impartial  enquiry  after 
the  conspiracy. 

All  this  appears  plamly  to  be  the  proper  work 
of  a  pariiament,  and  his  majesty  himself  was  of 
that  judgment,  and  charged  them  to  do  their 
duty  in  it. 

And  the  enquiry  is  the  most  proper  bbainsss 
of  the  House  of  Uommons . 

For  this  reason  they  are  sommonly  styled 
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The  Bm6  In^ncik  of  Che  iialiMi«  tboagh  air 
Robert  Filmer's  bold  wntiog  temu  them  to  bj 
way  oI'diminntMMiuidl  oootempl,  (m  if  cnqiiiry 
were  ibeir  bigbett  work). 

This  enqoirv  of  tbeirt  ■  neoenary  in  «  m^ 
fenrieucy  to  ftft  the  aeYeral  high  power*  of  that 
highcoort  Namely,  in  order  to  their  le^- 
lature,  or  to  the  exerciae  of  tiietr  power  of 
jadicatnre. 

Courts  that  hare  power  of  Oyer  and  Ter* 
miller,  and  to  panith  •great  aad  enormoiia 
crimes,  are  elill  by  ibeir  eommianoiien  armed 
with  a  power  of  empannelliDg  gimnd  ioqaeata, 
to  make  eoqutfies  in  order  to  their  ezcrciie  of 
their  power  of  determiniog. 
'  Or  it  may  be  in  order  to  their  coamelliBg 
power,  for  remof  al  of  great  offioera  or  fiivoritcs, 
whereof  I  have  giTen  an  instance,  and  the 
parliament  Rolls  and  Jomnals  are  full  of  them. 

But  BliU  they  first  make  enquiry.  They 
enquire  among  themselves,  and  every  grand 

{'uryroaa  by  bis  oath  is  to  impart  his  know- 
edge  in  any  thing  material  to  his  fellows.  Bat 
the  most  eflectual  eiMoiry  is  most  probably 
from  without  doors ;  and  without  such  enquiry, 
things  of  great  importance  may  lie  concealed. 

And  the  defendauts  plea  shows  some  good 
effect  of  that  enquiry.  Divers  ^ere  convicted : 
and  one  Thomas  Dangerfield  delivered  in  an 
Information,  and  that  upon  oath,  and  first  to 
the  Lords'  House,  so  that  it  did  not  begin  with 
the  Commons ;  but  if  it  were  so  infamous  and 
mahcious,  why  did  not  the  Lords  ngect  it,  and 
commit  tlie  informer  and  punish  him?  No, 
they  received  it,  and  entered  it  of  record  in  their 
Jouraal.  The  reason  was,  it  was  done  in  a 
eourse  of  legal  proceeding,  they  could  not  re- 
ject it,  being  the  proper  court  of  justice  for  a 
thing  of  this  nature.  And  the  king  had  given 
it  them  in  charge  to  enquire.  Nor  do  they  by 
receiving  of  it  give  it  anj  coimtenanoe  or 
credit.  Then  why  should  it  be  so  hefaioua  a 
tbtnff  in  the  Hoose  of  Commons,  more  than  in 
the  Lords  P  Let  us  remember  still  they  are  but 
•ne  body ;  and  though  they  sever  themselves 
for  their  better  dispatch  of  their  great  affairs, 
and  distribute  the  work  amongst  them,  yet  the 
power  by  which  they  act,  is  entire. 

But  why  should  any  man  divide  and  sever 
those  that  are  entire  P  It  concerns  the  Lords 
equally  with  the  Commons. 

But  how  comes  it  to  concern  the  Speaker  of 
the  Commons  so  highly  above  the  House  itself, 
who  acts  merely  as  a  minister,  and  by  com> 
Biand  of  the  Etouse ;  but  that  I  reserve  for  a 
point  distinct. 

But  pei'ha])s  it  may  be  allowed,  that  what  is 
done  by  either  House,  in  receiving  Danger- 
field's  InformatioQ  and  entering  of  it  in  their 
Journals  is  parliamentary  enough.  But  the 
offence  aud  scandal  arises  first  upon  the  pub- 
lishing of  it  in  print.  Now  a  word  or  two  to 
that. 

Let  us  consider  how  public  tliis  information 
of  Dao};erfield's  was  before  the  printing  of  it. 
It  was  made  very  public  by  being  delivered  at 
the  bar  of  the  Lords,  the  jaigli  court  of  parlia- 


ment; and  indeed  an  oomts  of  joitienoaglitto 
be  open  and  of  easy  resort. 

Tne  Inftrmation  of  DangerfieM  ia  flitt  made 
a  reoofdoftbaiciNWt,andtoaco«rtofrecord 
any  nenon  amy  raaort,  as  air  £.  C.  teBa  nt  in 
hia  Pivftcc  to  dw  9d  Rep.  and  thai  it  was  the 
ancwnt  law  of  England,  and  ia  aodedaKd  bv 
a  general  act  of  tiariiament,  46  £.  8,  c.  whidi 
though  a  general  kw  n  not  in  the  printed  hook 
ofStatotea,  aa  I  observed  of  another  genenl 
and  naeAd  not  of  parliamest  before  (however  it 
oomestopaaa)inthatactof4fiE.  3,theCon- 
mono  prayed  that  a  record  of  whataoevcr  is 
done  in  the  long's  court,  ou^t  in  reason  to  re- 
main there  for  perpetual  evidevce  for  all  per- 
sons. Aad  they  complain  that  of  lale  the  court 
had  refused  to  suihr  the  people  to  search  and 
to  have  ezemphfications  for  evidence  against 
the  king  or  to  his  disadvantage.  Therefore 
they  pray  that  search  and  exemnUficatkm  b« 
made  to  any  persona  of  any  record  whataoever, 
though  it  concern  the  king  or  any  other,  and 
tuake  a^nst  the  kinff  or  any  other.  And  the 
answer  is,  *  Le  Roy  le  voet.' 

But  then  it  was  made  more  public,  by  bein^ 
delivered  in  at  the  bar  of  the  Hooae  of  Com- 
noons,  which  ought  to  consist  of  about  50O 
members,  who  are  supposed  to  come  from  all 
parts  of  the  kmgdom :  so  that  this  was  made 
very  publici  before  this  publishing  of  it  in 
print. 

Let  me  observe  bytbe  way,  that  this  amhor 
of  the  informatioo  fThonMs  Dangerfield)  was 
not  sent  for  by  the  House  of  Commons,  but 
fat  any  thmg  that  appears,  spniies  himself  to 
the  H[ottse  <w  Commons,  as  he  nad  before  done 
to  the  Lords,  of  his  own  accord,  so  that  this  b 
for  ftom  malice  or  ill  design. 

The  Commons  order  it  to  be  entered  in  their 
Journal,  among  other  informations  that  had 
been  given  them.  And  besides,  they  order  tiiis 
and  several  others  to  be  printed. 

The  offence  and  scandsl  is  supposed  by  Mr. 
Attorney's  information  to  begin  here:  what 
need  was  there  of  printing  itP  I  wish  we  could 
hear  the  House  of  Commons  answering  for 
themselves  to  this  point :  they  could  (it  may 
be)  give  a  better  account  of  it,  and  a  sufficient 
reason  for  the  printing  of  it.  But  let  it  be  ob- 
served, they  barely  cause  it  to  be  printed.  They 
do  not  flrive  any  attestation  or  credit  to  it,  but 
leave  all  that  hear  or  read  it,  to  judge  or  believe 
as  they  think  fit.  They  do  not  make  it  their 
own,  by  printing  it  without  mention  of  the  true 
author,  tnev  stile  it  the  Information  of  Thomas 
Dang^eld,  as  indeed  it  was;  they  do  not 
adopt  it  their  own,  as  they  had  done,  had  they 
left  out  the  name  of  the  author. 

Nay  the  author  himself  had  delivered  it  in  a 
course  of  justice  and  in  the  highest  court  of 
justice,  i.  e.  betbre  the  Lords  in  pariiament. 
If  it  were  a  libel  and  slander,  why  did  the  Lords 
receive  it,  and  cause  it  to  be  entered  of  record 
as  they  did  P  Why  did  they  not  rather  reject 
the  inlormation  and  punish  the  author  P 

If  it  were  no  crime  in  the.  author  to  deliver 
it  to  the  Lords,  were  it  true  or  tUse,  why  shoidi 
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it  be  a  crime  to  print  it  as  b«ug  his^  and  with 
his  name  ? 

Whether  the  matter  of  that  information  .were 
true  or  false,  yet  what  is  done  by,  the  House 
of  Commons  and  by  the  defendant  as  their 
^Speaker,  iaall  trne,  that  is  that  Thomas  Dan- 
gerfield  had  drawn  up,  and  was  the  aothor  of 
such  information,  and  this  was  true.  By  the 
statutes  that  punish  the  reporters  of  fake  news, 
the  penalty  is  but  imprisonment,  till  the  first 
aothor  be  'brought  forth,  and  that  is  done  in 
this  case.  [See  the  1st  St.  in  such  cases  of 
reporting  felse  news,  viz.  W.  1,  c.  S4,  the  re- 
porteris  only  to  be  imprisoned  till  be  have  found 
out  him  of  whom  the  word  was  moved.  So  is 
S  R.  9,  c.  5,  the  Stat.  DeScandalis  Magnatum. 
So  is  12  R.  9,  c.  11.  Dier,  155.  The  lady 
Morrison's  case,  Crok.  Jac.  162,  butnaorefollv 
in  Marshe's  actions  of  slander,  fol.  19,  90.  If 
an  action  of  slander  be  brought  for  reporting 
what  another  had  said  slanderously,  the  plea 
in  bis  declaration  must  aver  that  A,  did  never 
80  report:  the  defendant  may  plead  that  in 
truth  A,  did  so  report,  and  it  is  a  good  plea,  by 
Tanfield.  Leonard's  Ren.  1,  p.  987,  in  an  in- 
dictment upon  the  stat.  or  W.  1,  c.  S3,  and  9  R. 
9,  c.  5,  for  reporting  false  news,  it  was  found 
billa  vera  as  to  the  defendant's  reporting  the 
false  news,  but  as  to  the  *■  maliciose  et  seditiose, 
*  Ignoramus,'  and  the  defendant  therefore  dis- 
'  charged.] 

The  author  is  avouched,  and  his  name  is 
printed  with  the  information,  and  it  is  upon 
record  in  the  Lords'  House,  and  he  in  person 
did  present  it  to  the  Lords. 

Resides,  if  there  can  be  any  just  reason  or 
occasion  assi^ed  for  the  printmg  of  it,  it  shall 
never  be  ascribed  to  malice  or  ill  design,  and 
without  malice  atiedged,  this  informatioii  lies 
not.  Nor  can  a  thing  so  dishonourable  as  ma- 
lice aod  ill  design,  be  decently  or  justlv  con- 
ceived or  objected  against  so  great  and  grave 
an  assembly:  Why?  It  is  the  body  of  the 
whole  nation.  And  can  a  whole  nation  be  in 
reason  suspected  to  harbour  malice,  and  to 
have  a  design  against  the  common-weal,  that 
is,  against  tliemselves  ? 

There  may  most  probably  and  justly  be  this 
in  the  case,  to  induce  the  prmting  this  narrative 
or  information  of  Dobgeriield.  The  plot  was 
▼ery  desperate  and  dangerous,  it  was  not  yet 
fully  discovered  and  searched  to  the  bottom. 
They  were  commandetl  by  the  king  to  search 
further  into  it.  Besides  it  was  the  proper 
work  of  the  House  of  Commons  so  to  enquire, 
as  they  were  the  grand  inquest 'of  the  nation. 
Here  wfisbne  positive  witness  already  thaf  had 
sworn  to  these  particulars,  before  the  highest 
cwurt  of  justice,  where  the  great  persons  con- 
cerned in  it,  sate  themselves  as  members  of  the 
Lords'  Hbuse.  But  one  witness  alone,  though 
it  were  sufficient  to  make  an  accusation,  yet  it 
was  not  enough  to  make  a  conviction ;  in  high 
treason  the  law  requires  two  at  least.  The 
House  of  Commons  could  not  in  duty  and  con- 
science to  the  king  and  kingdom,  pass  it  by  or 
let  i(  sleep.  - 


thoogfa  bniffom  one  man, 
might  possibly  have  given  cotna^  to  another 
person  or  more  than  one  to  testify  to  the  same 
particulars,  if  there  were  any  more  that  knew 
them  to  be  true,  who  were  unwilling  to  be  the 
first  in  the  discovery,  not  knowing  biit  they 
might  stand  smgly  in  it :  but  finding  the  dis* 
covery  already  made  and  swem  to,  might  then 
think  it  thehr  dutv,  and  be  encouraged  to  ap- 
pear also  In  it,  when  it  might  probuily  be  of 
effect  and  amount  to  a  legal  testimony.  "The 
difiicully,  and  the  danger,  and  discouragement, 
lay  upon  the  firsfinfofmer. 

This  consideraUon  might  induce  the  House 
of  Commons  out  of  a  sense  of  their  duty,  to 
make  a  further  and  impartial  enquiry  as  his 
majesty  had  commanded  them,  to  make  it  yet 
(if  possible)  a  little  more  public  in  order  to  a 
fuller  proof:  and  printing  is  but  one  way  among 
many  other  of  publishing  or  enquiring  into  any 
matter.  And  o£  late  years  enquiry  by  printing 
has  been  a  most  frequent  practice,  and  we 
meet  with  it  every  week,  and  it  is  become  the 
most  ordinary  way  of  making  enquiries,  which 
run  into  all  parts  of  the  nation.  And  the  print- 
ing of  public  proceedings  at  trials,  has  been  ge- 
nerally of  late  practised  by  the  courts  of  li^w, 
or  bv  the  judges  of  those  courts,  or  by  the 
chief  df  them. 

But  what  has  made  this  Information  of  Dan- 
gerfidd's  more  public,  than  Mr.  Attorney  Ge-> 
aeral's  preferringthis  Information  against  the 
defendant  Mr.  Williams,  for  causing  it  to  be 
published  in  print?  Had  it  not  Men  thus 
awakened  again,  it  might  have  slept  in  sflence, 
and  have  been  buried  in  oblivion.  TufituB  the 
Roman  historian,  tells  os  in  bis  Annals,  In  the 
life  of  Nero,  of  one  Pabridus  Veiento,  who  was 
accused  for  uttering  slanderoos  speeches 
against  the  lords  of  the  senate  and  against  the 
priests,  in  certain  books,  which  he  termed 
Codicellos,  which  in  our  dialect,  is  the  same 
with  Ttbels  or  little  books.  Nero  would  have 
the  hearing  of  the  cause  himself,  and  he  was 
convicted  before  him,,  and  was  condemned  to 
exile,  and  his  books  were  sentenced  to  be  burnt. 
Tacitus  observes,  that  before  this  sentence  for 
the  burning  of  the  books,  there  was  little  notice 
taken  of  tliese  books,  and  few  there  lirere  that 
read  them :  but  when  once  it  grew  dangerous 
to  read  them,  then  they  were  much  sought 
after.  But  the  rery  opening  of  that  Informa- 
tion of  Dangcrfreld  here  in  this  great  court, 
and  in  so  great  an  audience,  which  was  of  nce 
cessity,  and  occasioned  by  Mr.  Attorney's  In- 
formation that  recites  it,  though  Mr.  Attoinev 
never  intended  this  ill  consequence,  hath  maiWt 
the  matter  of  it  as  public  as  possibly  can  be. 
And  it  must  be  observed,  that  it  never  yet 
came  so  far  as  to  a  trial,  nor  to  have  an  igno- 
ramus found,  much  less  to  an  acquittal  modo 
legitimo,  in  which  case,  according  to  the  opi- 
nion of  some  judges,  an  action  of  conspiracy, 
or  upon  the  case  for  a  slander  will  not  lye,  as 
not  teing  ripe  for  it  till  an  acquittal :  by  the 
same  reason  it  is  not  ready  for  an  Informatjooi 
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tlw  SUM  ID  bollL 

Bat  it  nay  periiaiw  be  tbooflit,  tliat  ht  re- 
spect of  fSbmpcnmu  oonoemrd  m  H,  this  wm 
too  hM  a  fliffhty  and  loo  bold  an  adempl,  and 
tlMt  tbe  hei^t  and  emintiice  of  aonie  penooa 
nay  eiempt  then  firon  oonnoD  jortiee,  aod 
iron  the  ^wer  even  of  a  parliament. 

In  anawcr  to  which,  I  would  oheerfe,  that 
oome  lawp  are  more  cmcially  levelled  affatnet 
the  hwheit  eobfocts.  By  the  statute  of  W.  ], 
c.  5,  me  }aog  fbihids  that  *  nol  hanle  homme,' 
BO  bii^  or  £Toat  nan,  open  ^^min  of  yrievons 
Ibrleitnrei  mstnib  eletliotts,  bat  elections  ought 
to  be  free.  The  like  may  be  observed  in  the 
aiatiite  of  W.  1,  c  S5, '  Des  hemes  hommcs/ 
te.  And  the  grsater  the  persons  are,  if  they 
are  in  the  rank  of  salgeets,  they  most  be  suli^ 
Jeetto  the  king's  laws,  and  they  are  the  more 
proper  ftr  Che  nndertaking  and  enoomter  of  this 
hkA  court.  It  wiH  not  be  *  Impar  congrcastti.* 

1  cited  belbre,  die  Mirror  of  Jtfsttices,  c  1, 
p.  9,  where  h  is  said,  that  pai&ments  were 
onfadned  for  to  hear  and  determroe  in  such 
wrongs,  and  against  such  persons,  especially 
against  whom  otherwise  common  right  cannot 
be  had.  1  wiH  dte  no  historians  to  prove  what 
hath  been  dene  in  antient  times  within  this  very 
kingdom,  of  this  natore  against  the  highest 
subfoots.  I  will  keep  stiU  withm  my  own 
Bpliere,  and  cite  none  hot  aothoritiea  m  law. 
Xsd  so  keep  myself  in  the  way  that  betongs  to 
me,  and  sa  doioff,  I  am  under  tbe  protection  of 
this  court  and  of  the  law,  and  may  rdy  upon 
the  perfbrmaace  of  that  bleassd  promise,  *  He 
will  keep  thee  in  all  thy  ways.'  There  mnst  be 
n^  respect  of  persona  in  doin^  justice.  The 
great  Judge  Off  all  the  world  givei  it  as  a  rule, 
and  himself  gives  the  example^  '  Godis  no  re- 
spocter  of  peieoBs.' 

The  king  WIS  planed  to  charge  both  Roosss, 
to  make  a  eirictimdimpartid  enquiry.  I  shall 
cite  two  aotheritin  in  lawt.  that  oome  tnthis 
pomt  Thelbstii  in  cnwofabrotber  and  heir  ap- 
parent too,  apd  of  a  person  that  did  after  suc- 
ceed in  the  crown.  Aing  Richard  the  1st  in 
h»  Magna  Curia.  '  petw  sibi  Judicium  6eri 
do  Comite  Johanna  fratreauo  oui  contra  fideli- 
telam  ^am  ei  joimrerat,  PeMus  contra  eum 
com  immico  soo.Rege  Praacine  inierat.*  That 
was  ^  oAmoe  chamd. 

It  may  pomibly  be  objected  that  t^e  king 
himself  complained.:  True,  but  be  complains 
Id  the  proper  judioatnre :  This  proves  their 
power.  Hunt's  ArgomentsforBbhops,fol.  80. 

But  wjiat  did  the  high  court  do  opou  that 
complaint  f  They^  pronounced  a  very  severe 
aenlenee,  though  it  were  but  in  the  nature  of  a 
mean  prooen  to  make  him  oppear,  and  an- 
swer. 

Sold.  Tit.  of  Hon.  fol.  707.  The  Lords  erder 
or  adfudge,  that  if  John  eari  of  Moreton  did 
not  appear  within  40  days  after  summons, 
•  Jodicaverunt  Comilem  Johannem  demeruisw 
Bqpsum.* 

Cot  me  remember  yov  of  a  stronger  and 
higher  case,  and  I  have  it  out  of  an  author  hf 


the  taw  too.  Cranpl.  Jmiad.  ufCooili,  is  b;i 
Chapter  of  the  Court  of  the  King'a^broch.  b 
n  case  of  •  Corpus  eua  Cannu'  Wbiddn. 
oneoftbejndgesof  theooBrt,  csledn  caKtJi; 
did  happen  in  tbe  time  of  Gnaeoign,  Ch.  J.  r. 
the  reign  of  king  U.  4»  Caneuigii  oomaucfi 
the  prince  of  WalSB  (who  was  aftrerwaids  «r 
king  H.  the  5th,)  to  prison  for  endcavoufuf  w 
take  away  a  prisoner  from    tbe   bar  of  dM 


fijng's-baicb,  and  the  prince  Iraaihly  sobcB:: 
ted  and  went  top' 
it,  commended  it. 


_  IJ  SOOCB: 

ted  and  went  to  prison,  and  die  ki^gumriB; 
commended  it. 
If  the  King's-bench,  beiiig  m  inferior  coet 


to  that  high  conr^  might  eoar  ao  higb»  bow 
much  more  tbe  higheet  court  of  the  nslo, 
where  the  king  ats  m  the  ezakntion  of  bis  96. 
and  is  in  bis  greatest  splmMlor  f  The  kkrg  a- 
deed  b  presumed  in  law  to  be  in  this  cosrt. 
which  makes  tbe  stile  of  its  iMnooeedi^gs  tp  be 
*  Coram  filegey'  and  some  of  our  In^  b? e 
bsen  said  to  have  sate  here.  Bat  tbe  ktsg  if  ia 
his  high  court  ofparliament,  *  per  ^iMk^ftiMm 
as  B.  8,  one  of^the  higbeat 


_  mwl  most 

lute  of  our  kings  said  in^the  cnee  of  Femn, 
(which  I  cited  before  to  anotber  point,)  Hsi 
he  vm  informed  by  hia  judgea,  (who  wenrifl 
then  present)  that  be  in  no  tiine  atood  so  hi|k 
in  his  state  royal,  as  in  the  time  of  pariiaoMDi. 
Then  if  we  oonsider  the  person  whom  tbe  Cb. 
J.  Gascoign  committed.  He  wna  a  oontiooia^, 
setded  fixed  betr,  and  then  prinee  of  Wals. 
whose  chair  now  stamls  ▼acnnt  in  the  Lords* 
House  in  time  of  parliament^  end  aftenrwis 
this  prince  of  Wales  proved  a  renowned  kisfr. 

*  Nesdt  Impcrare  qui  ncacit  obtemperue.' 
The  Sacred  Soiptares  tsU  u,  that  the  '  ber 
dtflereth  nothing  from  m  servant.'  I  bot 
my  also  from  a  snlnect,  *  until  the  tine  af> 
pomted  of  the  Patherii^  Gal.  4, 1,  3. 
.  What  would  the  anther  of  tbe  Senas 
preached  before  the  University  have  said  is 
these  cases  that  I  have  cited  ?  He  woold  hart 
called  them  unwarrantable  prooeediogs,  Mai 
would  have  affirmed  that  tbe  persons  thus  pi«- 
needed  against,  were  too  sacred  to  be  toucbc^ 
with  such  uohidiowed  hands.  This  htah  bea 
tbe  boM  ianguagefrom  the  pulpit  aod  the  preai, 
if  the  title  of  the  book  be  true  from  a  Csmbr. 
Dr.  *  Oblitos  profcssioiiis  sqk,  qme  nil.  nisi  km 
*  snadet  et  juatum.'         • 

And  the  author  while  he  was  guilty  of  gm 
flattery  on  tbe  one  hand,  was  not  afraid  to  m 
into  tbe  other  eztrsme,  cmT  speaking  evil  of  dig- 
nities on.  tbe  other  hand,  of  one  of  tbe  thret 
estates  of  the  realm,  of  the.  r^reseotative  of  tbi 
great  body  firbereof  be  himself  makes  but » 
smaH  mconsiderable  atom).  [80  called  1  £li(. 
c.  3,  4  H.  8,  c.  8,  the  House  of  CoauooM 
called  tbe  Bononrable  Hooae  in  the  Prtiiioo  bf 
Ridi.  Strode,  which  is  part  of  the  acL] 

We  know  from  oertam  and  undoubted  hitt** 
ries  of  our  own,  that  in  the  time  of  king  H.  &, 
greater  persons  in  the  account  of  tbe  law  chaa 
tne  prince  of  Wales,  snd  yet  but  sabiects  of  tbe 
king,  have  been  brought  to  trial,  and  that  befm 
loros  commissioners;  and  however,  hi  othrr 
lespeds  their  casss  might  bo  very  hard,  j«i  a 
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wu  ocrer  doi|bted  but  tb«y  were  talject  to  the 
law  aad  justice. 

Now  to  proceed  to  my  eecoiid  pointy  wherein 
I  thall  be  brief,  viz.  That  however,  the  matters 
charged  in  the  Attorney  OeneraFe  lofonnation 
are  not  to  be  imputed  to  the  defendant  in  this 
case :  he  bein?  but  the  minister  or  mouth  of 
the  fidose,  ana  acting  only  by  their  order.  He . 
is  frequently  in  the  parliament  records  styled 
the  mouth  of  the  House  whose  &|peaker  he  is. 

Mr.  Hakewell  in  his  Treatise  of  Parliaments, 
fol.  900,  among  the  catalogue  of  Speakers,  be- 
gins with  Petros  de  Motmtf.  whom  he  makes 
Mpeaker,  44  H.  3,  of  the  House  of  Commons, 
and  he  cites  the  register  of  St.  Albans  tor  it, 
fol.  207,  where  it  is  said  thatPetrus  de  Mount- 
ford  Vice  totius  communitatis  consented  to  the 
judgment  of  banishment  of  Adomarde  Valence 
hishop  of  Winchester,  and  sir  Robert  Cotton 
a(Sfrees  with  Mr.  Hakewell  in  this  point.  Mr. 
Pryn  in  his  preface  to  sir  Robert  Cotton's  Abr. 
is  of  an  opinion  by  himself,  that  *  tota  commu- 

*  nitas'  signifies  the  whole  lAronage.  But  it  ap- 
pears by  the  body  of  the  letter  there  written, 
that  '  communitas*  is  distinguished  from  the 
'  majores.*    Sir  Robert  Cotton's  Abridgement, 

6  £.  3,  fol.  12,  in  the  upper  part,  it  is  said,  the 
liords  and  great  men  by  the  mouth  of  sir  Henry 
Beaumont  Mr.  Hakewell  in  his  aforesaid 
Treatise,  speaking  of  William  Truasel,  says, 
the  Commons  answered  by  bis  mouth  :  13  *E. 
S.  9  R^  2,  numb.  16,  sir  Robert  Cotton's  Abr. 
fol.  174.  The  Commons 'return  their  Answer 
to,  the  king  by  sir  James  Pickering  their 
Speaker.  17  R.  2,  numb.  17,  sir  R.  C<^  Abr. 
653,  The  king  advising  with  the  Commons, 
concerning  a  peace  with  France,  return  their 
Answer  by  sir  John  Bussey  th^ir  Speaker. 
Mr.  Hakewell  in  his  book  before  cited,  fol.  305, 

7  H.  4,  says,  that  sir  John  Tiptbft,  while  he 
was  Speaker,  signed  and  sealed  the  deed  of  en- 
tailing the  crowo  with  these  words,  '  Nomine 

*  totius  communitatis.' 

Mr.  Elsing  in  his  Treatise  of  Parliaments, 
fol.  135,  tel»  us,  that  what  was  spoken  by  the 
Speaker  is  entered  in  the  rolls,  as  spoken  by 
the  Commons.  , 

But  take  what  is  done  by  \he  defendant  to  be 
bis  proper  acting,  yet  be  acting  only  as  a  mi- 
nister and  servant  to  the  high  court  of  pariia- 
ment,  by  tlie  ordinary  rules  of  law,  in  cases  of 
officers,  he  is  not  suable,  nor  aoy  way  punish- 
able for  it. 

This  is  resolved  in  the  countess  of  Rutland's 
ease,  6  Rep.  54,  and  the  same  case  likewise  re- 
tried in  Moor's  Rep.  765.  That  an  officer  or 
minister  executing  process  which  is  erroneouriy 
awarded  (as  where  a  capias  is  awarded  against 
a  peer)  the  officer  is  to  be  excused ;  for  be  roust 
not  dispute  the  authority  of  the  court,  but  obey. 
And.  in  that  case  the  secondaries  of  the  Comp- 
ter, and  the  Serjeants  in  London  were  exciued 
and  held  not^gudty  of  any  ofience. 

So  in  the  case  of  the  Marsliaffsea,  10  Rep. 
76,  where  the  distinction  is.  If  the  oourt  have 
f^urisdictioD,  the  officer  is  excused  though  the 


process  be  erroMous.  <  Qni  jiMNt  judieai  tli- 
<  quod  feccrit,  boh  rhklUtt  doto  malo  feciM# 
*  quia  parere  neoesse  est.* 

Keilwey  99«  i  med.  by  Bmdoel,  and  the 
lord  Dier  in  OVewiDiwrd'f  Case,  fol.  60,  U 
Where  a  writ  of  privilege  in  ease  of  a  partit- 
mentpinan  arrested,  is  mpted,  where  it  oosfat 
not  to  be ;  and  the  sheriff  by  virtue  of  thai 
writ  discharged  thepefsoo  arrested.  Yettha 
sheriff  (saith  that  case)  b  not  obaigeaUe  in  an 
action  for  this :  *  Farere  necesse  est.'  What 
that  necessity  is  we  may  see  in  that  ciee  of 
Trewianaid,  Dier  <b.  61,  k  med.  if  the  sheriff 
refuse  to  ezecoto  the  writ.  And  as  a  fair  warn- 
ing to  sheriffii  and  other  officers,  not  to  resist  or 
disobey  the  commands  and  orders  of  the  Hoosa 
of  Commons,  the  kird  Dier  mentions  what  pii* 
nbbmeot  was  inflicted  upon  the  sheriffs  of  Lon- 
don, in  the  case  of  Geo.  Ferrers.  They  were 
committed  to  the  Tower  for  their  oonlempi  in 
not  letting  a  narliamentman  taken  in  exeoo- 
tioo,  logo  at  urge,  when  the  Serjeant  al  Aroaa 
of  the  House  of  Conmoos  came  for  hioa- with- 
out a  writ  Nay,  the  lord  Dier  says,  in  tha 
latter  end  of  that  case  of  Tvewinnard,  that  if 
the  parliament  erred,  (he  speaks  it  of  the  House 
of  Cfomnions)  yet  there  is  no  deftuk  in  the  she- 
riff. When  the  late  king  being  in  penon  ia 
the  House  of  Commons,  and  sitting  in  4ba 
Speaker's  chair,  asked  the  then  Speaker,  Whe- 
ther certain  members,  whom  the  king  named* 
were  then  in  the  House  ?  The  Speaker  an- 
swered readily  and  wisely,  and  with  a  good 
presentnessot  mind  (which  arose  firoi|i  the  g^ . 
nius  of  that  House)  *  That  be  bad  neither  eyea 
*  to  see,  nor  tongue  to  speak,'  but  as  the  House 
was  pleased  to  direct  bim. 

3.  As  to  the  last  point ;  That  for  mattom 
done  in  or  by  the  parliament  (as  tbematt«m 
in  our  case  are)  neither  the  King's- iiencb, 
nor  any  other  court,  but  the  oourt  of  parlia- 
ment itself,  can  by  law  take  oognixanoa*  of  it. 
This  is  the  great  point  of  the  case, 

I  shall  first  ofier  to  prove  it  by  Reasons,  and 
then  I  shall  back  and  enforce  those  reasona  by 
many  authoriiies,  and  those  of  the  higbest  sort. 

1  Reason.  The  parliament  gives  law.to  this 
court  of  the  Kiqg*s- bench,  and  to  all  other 
courts  of  the'kingdom ;  and  therefore  it  is  ab^ 
aurd  and  preposteroiw  that  it  should  reeeiva 
law  irom  it,  and  be  subject  to  it  The  greater 
is  not  judged  of  the  less. 

8.  The  jiaHiament  is  the  immediate  court 
for  examining  the  judgments  of  tlie  court  of 
King's-bench,  and  if  they  be  erroneoas,  they 
reverse  them ;  and  if  this  oourt  shoohl  against 
law  take  upon  them  to  proceed  in  this  cauae 
and  give  judgment,  the  parliament  when  it 
meets,  no  doubt,  will  aei  it  aside  aa  erroDaoot: 
and  no  roan  does  in  the  least  doubt  but  they 
have  power  to  do  it,  and  there  is  aa  little  donhl 
but  they  will  do  it ;  therefore  it  is  wholly  in 
yain  for  this  oourt  to  take  cognisance  of  it ;  and 
it  cannot  be  reversed  elsewhere,  it  being  in  a 
matter  of  jurisdiction.  See  tha  statute  <^f  Sf 
EliB.  c.  8,    The  preamUa  reeitingy  that  aira^ 
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atCNti  judgfBtoti  gifm  in  the  &iiif|^t*beoch  are 
•  only  to  be  reformed  by  the  high  court  of  per- 
liameot ;  which  court  of  perliwDeot  was  not  io 
•ihoie  daye  tfo  oAen  boldeo,  as  io  ancient  time 
it  ImkI  beeo :  neither  vet  in  respect  of  the 
graatcraflUrs  of  the  realm  could  they  well  be 
cooeidemd  of  and  deleruiined  in  parliament,  &o. 
[1  Jac.  c  1.  The  like  words.] 

There  ia  an  exception  of  erron  thai  oon- 
.oerned  the  jurisdictiou  of  the  RingVbench ; 
tboaa  remain  as  before ;  and  in  the  errors  that 
are  referred  to  the  JudTss  of  the  Common  Pleas 
and  barons  of  the  Exdieqiier,  by  27  Ehz.  c.  8, 
the  juriadiclioaof  the  paiiiameot  is  to  examine 
them,  &c. 

S.  This  court,  as  all  the  courts  of  common- 
law, -judge  only  by  the  onlioary  rules  of  the 
commoa4aw«  But  the  proceediunfs  of  parlia- 
neat  are  by  quite  another  rule*  The  matters 
ID  parliament  are  to  be  discussed  and  determined 
by  the  custom  and  usage  of  parliament,  and  the 
ooiuae  of  parliameot ;  and  neither  by  the  ciril, 
nor  the  common-law,  used  in  other  courts. 

4.  The  judges  of  this,  and  of  the  other 
courts  of  common  law  in  Westminster,  are  but 
assistants  and  attendants  to  the  high  court  of 
parliament:  and  shall  the  assistants  judge  of 
their  suaeners? 

5.  The  high  court  of  parliament  is  the 
dernier  resort,  and  this  is  generally  affirmed 
and  held ;  but  it  is  not  the  last,  if  what  they  do 
may  yet  agaiu  be  examined  and  controlled. 

6.  The  parliament  is  of  an  absolute  and  un- 
limited power  in  things  temporal  within  thb 
nation. 

I  shall  now  proceed  to  Authorities  that  are 
full  to  tliis  poiut,  and  do  second  and  back  those 
reasons  that  I  hawe  offered  ;  wherein  I  shall  not 
observe  ahy  method  by  redudof  or  ranking  of 
them  under  these  reasons  that  I  hare  offered, 
because  souke  of  the  authorities  justify  several 
of  these  reasons,  all  at  once. 

That  the  parliament  bath  the  highest  and 
most  sacred  authority  of  any  court ;  that  it 
hath  an  absolute  power ;  tliat  it  is  the  highest 
court  in  the  realm,  is  acknowledged  by  our 
inoet  learned  and  gravest  writers  and  histo- 
rians; for  I  would  not  wholly  omit  them, 
though  I  do  not  ueed  them  ;  but  I  rely  only, 
and  put  all  the  stress  of  my  proofs  and  argu- 
menta  upon  my  authorities  in  law. 

Cambtlen  in  his  Britannia,  *  Summam  et 
*  aacrosanctam  Autboritatem  habet  Pariiamen- 
^tum.'  Knigliton,da  eventibus  Anglis,  1.  1, 
fo.  3681,  col.  1,  S.  He  calls  it  the  highest 
ONirt  of  the  realm.  So  it  is  called  in  Trewin- 
nard's  case,  in  Dier  60,  61.  Sir  Thomas  Smith 
in  his  Common«wealth  of  England,  I.  9,  c  f , 
do,  50, 61.  *  In  Comitus  Parliamentariia  poaita 
:est  omnia  abaolutse  potestatis  vis.' 

Sir  R.'  Cotton  in  his  Posthuma,  edit,  at  Lond. 
pag.  345,  cited  by  Mr.  Prju  in  his  preface  to 
air  Robert  Cotton's  Abr.  The  parliament  con- 
trolls  all  inferior  courts,  and  all  causes  of  diffi- 
culty ;  '  cum  aliqna  dubitatio  emergit,*  refer  it 
to  the  parliament. 

'^o  shew  Ihfir  power  and  jnnsdiotios  vpon 


erroneous  proceedinffs  in  odttr  coarli,  by  au- 
thorities in  law,  whien  eonfirms  one  of  my  rea- 
sons. 

In  Trewnmard's  ease,  it  is  said,  that  thoQ^h 
the  parliament  err,  it  is  noe  reversible  in  any 
other  court :  this  is  spoken  in  a  case  where  the 
then  occasion  waa  upon  a  judgment  giveo 
onlyr  by  the  House  of  Commons,  in  a  case  ot' 
privilege. 

Agreeable  to  this  is  91  E.  3,  fo.  46,  Br.  Abr. 
Tit  Error,  plsc.  65,  in  the  latter  end  of  that 
case,  aud  7  H.  6,  Br.  Abr.  Tit  Error,  plac.  68, 
bv  Cottesmore,  and  1  H.  7,  fo.  19,  Br.  Error 
plac.  1S7.  Error  io  parliament  shall  be  re- 
versed in  parliament,  *  et  non  aliler ;'  for  there 
b  not  an  higher  court.  1  U.  7,  fo.  19,  20. 
By  all  the  judges  in  the  Exchequer-chamber 
for  a  judgment  in  the  King's- bench,  error 
must  lie  sued  in  parliament ;  and  as  the  parlia- 
ment bhall  correct  the  judgments,  so  tbey  are 
to  correct  the  judges  that  give  corrupt  and  dis- 
honest judgments.  These  are  the  words  and 
the  opinions  of  the  lord  chief  justice  Vaugban 
in  his  Reports,  fo.  139,  in  Buabei'scase.  Sudi, 
says  he,  m  all  ages  have  been  comuiaioed  of  to 
the  king  in  the  Star-chamber,  (which  is  a 
court  now  dissolved  by  parliament)  or  to  tbc 
parliament.  He  there  mentions  many  Judges ; 
those  44  that  were  hanged  in  king  Alfred 'a 
time  before  the  conquest,  for  corrupt  judg- 
ments ;  and  those  in  the  time  of  £.  1,  &.  3,  aod 
R.  S,  for  their  pernicious  resolutiMssc  be 
voQchea  the  joomals  of  parliament,  and  in- 
stances in  the  judgment  of  Ship-money  in  tbe 
last  kmg's  time,  and  the  particular  judges  im- 
peached*. 

Sir  E.  Coke,  in  his  19  Rep.  fol\64,  tbe  words 
are  spoken  by  sir  E.  C.  but  ^aa  that  Rep.  saya) 
with  the  clear  consent  of  all  the  Judges.  •  The 
king  hath  his  court,  that  is  to  say,  in  tbe  vpper 
Hooae  of  Parliament,  in  which  be  with  his 
Lords  is  ^e  aoprerae  ^udge  over  nil  other 
judges.  For  if  error  he  m  the  Common-pless, 
that  may  be  reversed  ia  the  King'a-bencb ; 
and  if  the  ooart  of  Kidg'a-bench  err,  that  may 
be  reversed  in  the  upper  House  of  Parliameat, 
by  the  king  with  the  assent  of  the  Lords.' 

Now  though  this  is  spoken  of  tbe  Lord»' 
House  Only,  yet  it  must  he  again  remembered 
that  tlie  parliament  (as  I  proved  before)  is  one 
entire  body,  and  that  their  power  in  the  right 
of  it  is  entire,  though  aa  to  the  exercise  of  it 
it  is  distributed  into  parts»  and  is  divided  :  nor 
can  the  House  of  Lords  exercise  any  power  as 
an  House  of  Parliament,  or  as  a  court  for  er- 
rors, without  the  Hooae  of  Commons  be  k 
being  at  the  same  time.  Both  Houses  must 
be  prorogued  together,  and  dissolved  together ; 
like  the  twins  of  Hippocrates,  they  live  and  die 
together,  and  the  one  cannot  be  in  being,  with- 
ont  the  other  also,  at  the  same  time  be  m  being 
too. 

9  Inst  408.  Matten  of  difficulty  were 
heretofore  usually  aiyoumed  to  pariiament ; 
but  (says  he)  it  is  now  diaosed. 

•  See  vol.  6|  p.  999|  of  this  CoU^oo. 


I,  is  to  forbear  gpoioff  to  jodgment  till  the 
cadue  be  ab^wed  before  the  killer  tDd  bis  parlia* 
tneot,  whether  it  ought  to  be  judged  treason  or 

That  tilts  court  proeeedi  by  the  ordinary 
rulcf  of  the  common  law  ;  but  that  high  court 
of  [terli&meai  proceeds  not  by  that  law,  lot  bv  a 
law  peculiar  to  that  high  court,  which  is  called 
'  Lex  et  Oonsuetudo  rariiamenti,'  and  connsta 
in  the  customs,  usages,  and  course  of  parlia- 
ment ;  and  therefure,  this  court,  nor  no  other 
inferior  court,  can,  for  this  very  reason,  judge 
or  determine  of  what  is  done  in  parliament,  or 
by  the  parKameot.    • 

If  this  court  should  take  npon  it  to  proceed 
itf  aucfa  mses^  it  would  justly  be  said  of  it  as  % 
thing  very  irregular.  *  Metirisequemq;  rao 
<  miHlulo,  ac  p^e,  yerum  est.' 

Sh*  Rob.  Cott.  Abr.  80,  R.  3,  nu.  14, 15.    ' 

8tr  Tho.  Haxey  delivered  a  billio  the  Com- 
ffnons  ill  Parliament,  for  the  honour  and  profit 
of  the  king,  and  of  all  the  realm,  complaining 
of  the  outrageous  expences  at  the  king's  house, 
and  namely  of  bishops  and  ladies. 

Hefe  the  Camb.  Dr.  I  have  before  men- 
Honed,  would  take  occasion  again  to  complain 
of  tbesaucinete  of  this  bill. 

K.  R.  9  wfts  offended  with  the  Commons  for 

'preferring  thi9  bill  to  the  king ;    for  it  seems 

thejr  had  entertained  this  information  from  a 

particular  band,  (as  was  done  in  our  case  from 

Dan^erfield)  and  they  proceeded  upon  it. 

-  KrR.  8,  said  it  was  an  offence  against  his 
dignity  and  liberty,  and  said  be  would  be  free 
therein. 

And  'sir  John  Bussev,  the  Sneaker  to  the 
parliament  (as  that  roll  of  parliament  calls 
nim)  is  charflred  to  dedaro  the  name  of  him 
who  exhibited  that  bill. 

By  this,  it  appears  the  king  could  not  take 
iioticeof  what  wasdoneiii'tfaeCmiinoiii'  Homei 
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or  delivered  to  them,  but  by  the  House  itseU; 
and  that  is  oae  of  the  kura  and  cosloRia  of 
parliament ;  and'  yet,  no  doubt  but  k  <wa9 
well  known  to  every  member  of  that  House, 
and  yet  it  came  not  to  the  ktofl>'«  knowledge. 

Nu.  16.  The  CommooadeHTeredtothe  king 
the  name  of  the  exbtbiler,  which  was  sir  Tho^ 
Haxey. 

Nu.  17.  The  Commons  afterwards  came 
and  submitled  thVmselvea  to  the  king,  and 
craved  pardon,^  andllMi  king  exeawd  them.    « 

Nu.  8S.  Sir  Tho.  Haxey  was  a^udj^  by 
parliament  to  die  fts  a  traitor.  The  king  wad 
offended,  the  Commons  forsook  the  «iliibiteri 
and  submitted,  and  the  Lords  adjudge  bin 
guilty  of  treason.  This  seems  to  be  a  strong 
case  against  the  liberty  and  the  privilege  of  the 
House  of  Commons,  (but  it  seems  olr«bg&'fa«Mt 
it  should  be  made  treason ;);  but  it  is  sttanger  | 
rspeeially,  if  it  be  snppooed  this  sir  Tboc 
Haxey  was  k  member  of  the  House;  one  would 
have  thought  he  should  have  been  udder  a  pro- 
tection and  special  pririlege.  But  I  take  lilm 
to  be  no  member, 'for  he  Is  afterwaidi called  sir 
Tho.  Haxey,  clerk ;  and  graduates  in  the  uni* 
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And  9  ImI.  599.  Comte  at  vaffiattoey  pro- 
fa\y  complain  lo  the.parliament. 

4   Inst    In  the  Chapter  of  the  court  of  the 

Klog's-beDeh^  errors  4n  the  Ktng's-bencih  in 

mattem  Ibat  eeaeern  their  juT«sdietk»n,  and 

other  cases  there  excepted  m  tho  act  of  87 

Eirx.  cap.  8.  cannot  be  rerersed  but  in  the 

bigii  court  of  parliament 

•  4  Inst  fol  67.  There  is  a  court  erected  by 

the  statute  of  14  £.  S.  cap.  5.  stat  8.  For'  re- 

dresa  of  delays  of  judgments  in  the  king's  great 

eootta,  consisting  of  a  prelate,  two  earls,  and 

two  barons,  to  be  chosen  in  partiament  by  that 

itatste.    If  the  case  before  tnem  be  sodimcult, 

t<Mt  it  may  sot  well  bo  determined  without 

assent  of  the  parliament,  (it  does  not  say  by  the 

House  of  Lords  only)  then  shall  the  tenor  ot' the 

record  be  brought  by  the  said  prelate,  earls  and 

barons,  ihto  the  next  parliament,  and  there  a 

fimdjodgment  shall  be  firiren. 

*Si  ouBcuvum    et   difficile  sit    Judicium, 

*  ponantur  judiciain  respectn  uso;  magnam  cu- 

*  riam.'  Rot.  Pari.  14  E.  3.  Num.  ok.    Sir 

Jeffery  Stanton^  case. 

'  85  £.  8.  cap.  8.  The  chapter  of  Treason  in 

the  8  Inst.  fol.  81.  The  judge  or  court  io  some,  yersity  andlhoseio  orders7  were  .usually  dignN 
^         •_  ._  «__i-  ?  •  ^  ^fii  .L_    ii^  with  the  addition  of  sir;  and  it  is  not  yet 

quite  out  of  use  in  the  university. 

1  find  by  Mr.  Pryn,  io  hiis  nlea  for  the  Lords^ 
fol.  845,  thst  in  the  next  king^s  reign,  H.4,  the 
Commons  exhibit^  a  ipethion  on  the  beltalf  of 
sir  Tho.  Haxey,  (for  he  was  not  executed,  tbb 
archbishop  of  Canterbury  took  hiba'inlo  his 
protection,  being  a  clerryman;)  and  the 
Commons  in  their  petition  Arm,  thatlke  judg- 
ment against  sir  Thomas  Hoxey,  for  deliTeriB|f 
in  this  Dill  to  the  Commous  in  parliament,  was 
against  right,  and  the  course  that  had  been  tised 
before  in  parliament,  in  destruction  of  the  eds^ 
toms  of  the  Commons.  ^ 

Here  note,  That  the  right  and  course  of  pari> 
liament,  and  the  customs  of  the  Commona,  are. 
mentioned  as  synonymies. 

Upon  this  petition  of  the  CdnMBOU,  the  jndg^ 
ment  is  atQudged  to  be  null  and  vokl.       ^     ' 

But  this  could  be  aJDudged  no  where  bdt  in 
parliament,  for  it  concerned  the  right  and  pri- 
vilege, inid  the  customs  and  course  of  tbb 
parlument. 

1  H.  4.  no.  91,  In  air  Rob.  Cott.  Abr.  tbb 
record  says,  sir  Tho.  Haxey,  clerk,  pardolird, 
and  the  judgment  reversed,  and  he  restored  to 

»U*  .  .      .' 

This  case,  in  rerr  many  circumstances,  suita 

with  the  case  of  Dangerfidd,  and  in  man^, 
with  our  present  case.  Ours  is  in  the  case  df 
an  heir  apparent  or  prtsuroptive.  But  k 
greater  than  the  heir  is  here,  in  this  case  of  sir 
Tho.  Haxey,  namdy,  the  then  king  himself.  • 
.  But  1  cite  it,  principally  to  prove  one  of  my 
reasons  and  argumenta  to  the  third  point, 
namely,  that  there  are  riglits  and  customs  that 
are  peculiar  tb  the  high  court  of  parliament; 
and  that  there  is  a  law  calledrthe  course  of  par- 
liaments, and  it  may  be  obierred,  that  the  cn*> 
toms  of  the  Commona  are  the  law  and  oourwof 
parliamfeBti   .         .  ^ 
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vwiciUTniil^  with  one  oucmtm  uMftlBMOT 
^t  of  tbit  caie,  tluil  000  of  tbe  Ift  WB  or  CMtoOM 
of  poriwBuoot,  it,  tfaot  DO  oMaUr  it  to  puUbh 
■I  the  coiMrt,or  cloowbcw  obmil,  wbot  it  dono 
ia  the  Homo  of  CoauMot,  but  it  on^t  to  mo- 
coed  from  the  Hoooo  tlHlf,  and  no  oUwr, 
(wbkh  it  another  orgnnottt,  to  pro? c  thai  no 
other  inlerior  ooort  can  coqohe  iiitOf  or  hear  or 
4ot<rmii>o  of  their  doiogi)  for  no  notioo  can  be 
lakes  of  what  ihof  do,  uolattiit  eooM  1^  thrir 
owo  leiatMMi  and  atoooveiy* 

IVt,  I  ay,  whieh  eotwofo  with  thii,  is  aao* 
tlMT  roll  of  parliamcat  of  ihatnoMo  lung,  H. 
4;  m.  t  H.  4,  ttii«  11.  The  Goomhooi  re* 
fwre,  that  ta,  toqiiMt  the  kiaf ,  thai  he  would 
iMii  giro  an  car  lo  anv  nntme  rrporta  of  the 
Coauaoiia'Hoaae,  ontil  the  tine  nugbt  try  the 
awio;  and  thai  tine  b  whan  the  Comnooa 
apply  to  the  king  io  it,  and  not  before.  Wbero- 
vnto  the  king  granted ;  which  allows  it  to  be 
the  law  and  conne  of  the  pariianent. 

4  Inei.  fol.  15.  Everr  court  of  justice,  ays 
sir  £.  C.  hath  niUn  and  costons  tor  its  dirac- 
lion.     80  the  high  oouri  of  partianoot,  *  de 

*  suis  prapriis  kgibni  at  conaaetudinibos  oon- 
'aistit.' 

Again,  sir  £.  C.  in  bis  Select  Cases,  printed 
1677,  foL  63, 

Note,  ays  be,  the  prifilege,  order,  or  ens- 
ton  of  pariiamcnt,  citber  of  the  Upper  Houa, 
or  of  the  Houa  of  Gemnona,  belongs  to  tlie 
delerounation  only  of  the  court  of  pariiaincnt. 

And  there  be  atcs  two  precedents  for  it. 

The  ftrsi  that  of  97  H .  6,  in  the  controreny 
hoiwoea  the  caris  of  Arondd  and  Deronsbire, 
ibr  Meosdency :  the  king,  by  adfice  of  the 
Lords,  referred  it  to  the  judges  lo  exanine  and 
to  report;  not  finally  to  determine  a  jndga  of 
the  case,  bnt  a  aaistants  to  the  Lonb. 

The  judga  saweied,  Thai  it  wa  a  matter 
of  parliamoit,  and  behinged  to  the  king  and  the 
Lords  10  determine. 

One  would  think  this  werea  stnnge  answer 
jof  the  judges,  to  deny  their  advice;  were  they 
not  assistants  to  the  Lords  in  matters  of  hiw  ? 

The  true  reason  of  their  declining  to  give 
their  adrioe,  is,  it  wa  a  caa  abore  tbem,  and 
not  to  be  determined  by  the  ordinary  rula  of 
law,  and  tberelbre  out  of  their  element  ■  Q,u« 

•  rapra  nos,  nihil  ad  noa.*  Therefore  their  an- 
swer was.  Thai  it  wa  a  matter  of  parliament, 
.aud  bdongad  lo  the  king  and  Lords,  but  not  to 
ib?  jiidga. 

tfai«  b  a  r«iolatio&  of  all  the  judga  in  the 
▼cry  point ;  thoogh  this  piiticuUr  caa  con^ 
cerned  only  the  I^rds,  being  a  matter  of  pre- 
cedency between  two  lords ;  yet,  a  I  bare 
proved,  tlie  parliament  is  one  entire  body,  and 
are  mutually  oonoemed  in  their  powers  and 
privileges. 

The  other  caa  mentioned  by  sir  £.  C.  is 
that  of  Tho.  Thorp,  the  spaker  of  the  Com- 
moa,  31 H.  6,  taken  in  execution  at  the  suit  of 
tbe  duke  of  York,  dnrmg  the  recea  of  the  pai^ 
Uament.  We  have  it  at  large  in  the  parlia- 
ment roll  of  31  U.  6,  num.  25, 96,  S7, 28. 
.    Tha€ommo&8|  at  the  opening  of  the  next 


of  partiiaMnIt  re%ncsi  the  kng  and 

Lords,  to  restore  their  Speaker  to  them.  The 
jndga  being  deoaanded  of  their  counael  there- 
m;  (note,  it  wa  nothing  boi  their  advice  aaked,) 
It  wa  alier  nature  dcTiberation,  they  answer- 
ed, *  It  wa  not  their  part  to  judge  of  tLe  pnr* 
*  liament,  which  may  judge  of  tbe  law.*  Note, 
the  resan  to  judge  of  the  law,  sinifia  they 
are  the  supreme  court  to  judge  what  is  law, 
and  what  is  not.  And  to  ju^^  of  the  lew, 
likewia  signifia,  thai  they  can  judge  whether 
a  law  be  good  or  not ;  in  order  to  approve  of 
it,  and  to  enact  it,  or  to  repeal  a  law.  [Mr. 
Pryn,  in  his  Plea  for  the  Lords,  calls  this  a 
famous  memorable  caa,  and  ays  he  wa  then 
chief  baron.3 

This  is  in  a  caa  thai  concerned  the  privilege 
of  the  Comnoa  and  their  Speaker ;  and  yci 
they  nj,  that  judging  in  this  caa  were  tt» 
jodgeof  tbe  parliaroent:  this  intimata  too» 
that  the  parliament  judga  by  other  rala  than 
thoa  of  tbe  common  law.  And  it  is  the  com- 
mon law  b  tbe  proper  element  of  the  jndga  of 
tbe  courts  of  Westminster -ball. 

Thb  b  a  second  realution  of  all  the  jtidgtn 
in  tbe  very  point. 

Mr.  Hakewel,  in  bb  Tratia  of  the  Manner 
of  Enacting  Laws  in  Parliamept,  fol.  125^  rs» 
ports  this  case  of  Thorp  at  large. 

It  b  time  now  to  come  to  higher  aotboritia, 
thai  b,  to  resolutioos  of  pvliameni  in  thb 
point. 

And  fiist,  the  resolution  of  the  Bona  of 
Commons  in  maintenance  of  their  own  right, 
or  at  least  a  daim  of  their  eight ;  I  have  it  ont 
of  an  author  that  b  very  far  from  being  a 
friend  lo  the  Houa  of  Commona ;  and  it  is  a 
clergyman  too.  I  man  Dr.  Heylin,  in  the 
Life  of  archbishop  Laud,  fol.  89.  He  reports, 
that  the  Houa  of  Commpns  made  a  proCesta- 
taon  in  1631,  against  all  impachmcnts,  other 
than  in  tbe  House,  for  any  thing  there  said  or 
done. 

Let  me  present  you  with  tbe  like  daim 
made  by  tbe  Lords,  which  seems  lo  run  aome- 
thing  in  the  form  of  an  old  act  of  parUameni. 

In  sir  Rob.  Cott.  Abr.  1 1  R.  S,  nnm.  7.  la 
that  parliaroent,  all  the  Lords,  a  well  spiritual 
a  temporal,  being  present,  claimed  tneir  li* 
bcrtia  and  franchism ;  yiau  That  all  weighty 
matters  in  the  same  parliament,  which  sm>oM 
be  aflerwsrds  moved,  touching  the  peers  of  tbn 
Und,  ought  to  be  determined,  judged  and  dis- 
cussed by  tbe  oonra  of  the  pnrliameni,  and  not 
by  tbe  civil  law ;  nor  yet  by  the  common  laws 
of  tbe  land,  used  in  other  more  oonits  of  the 
ralm. 

The  which  claim  and  liberiia  tbe  king  moat 
willingly  allowed  and  granted  thereto  in  full 
parlbment,  ays  tliat  rolL 

Now,  a  I  have  before  proved,  the  libertia 
and  franchisa  of  tbe  parliament,  in  the  right 
of  them,  are  entire,  aiid  dne  to  both  HooaeBt 
for  both  make  up  tbe  parliament. 

Mr.  Selden,  in  his  Title  of  Hoiiour»  ays. 
That  a  thing  granted  in  full  parliaawt,  a^gm- 
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"Now  for  an  act  of  parfiamcDt  fall  io  the 
point,  and  then  1  can  go  no  higher. 

It  was  in  the  case  of  Richard  Strode,  one  of 
the  burgesses  for  Plympton  in  Devonshire,  in 
the  parfiament  of  4  H.  8,  for  agreeing  with  the 
Commons'  Honse,  in  patting  out  bills,'  as  it  is 
reported  there,  which  seems  to  resemble  the 

?nnting  or  publishing,  mentioned  In  our  case, 
'hose  mils  so  pat  ont  were  against  the  abuses 
of  the  tinners,  who  were  a  great  and  numerous 
body  of  men ;  who  by  these  bills  toott  them- 
■eWes  to  be  scandalized  and  slandered.  [Pryn's 
Plea  for  the  Lords,  fol.  401,  at  lai^e.] 

After  the  narliament  was  risen,  tbts  Richard 
Strode  for  what  he  had  so  done  in  parliament, 
was  presented  and  found  guilty  in  the  Stannary 
courts,  and  condemned  to  fbrfeit  40/.  (a  mode- 
rate fine.)  He  was  for  this  imprisoned  in  a 
dungeon,  withiu  a  castle,  and  feu  with  bread 
and  water. 

^  When  the  parliament  met  again,  he  peti- 
tioned the  parliament  for  remedy,  and  that  the 
judgments,  had  ag^ainst  him  and  the  executions 
might  be  made  void  ;  which  was  done  accord- 
io^y  hy  act  of  parliament.    [4  H.  8,  c.  8.] 

And  it  was  further  enacted,  That  all  suits, 
accusations,  condemnations,  executions,  fines, 
amerciaments,  punishments,  passed  or  bad,  or 
thereafter  to  be  passed  or  had,  upon  the  said 
Strode,  and  to  every  other  person,  that  was  in 
that  parliament ;  thus  far  it  is  a  private  and 
particular  act,  but  the  reason  of  this*,  and  the 
luatice  of  it  extends  to  all  like  cases ;  but  then 
It  goes  farther,  *  or  that  of  any  pariiaraent 
'  hereafter  shall  be ;'  for  any  bill,  speaking, 
reasoning,  or  declaring  of  any  matter  concern- 
ing the  parliament,  to  be  communed  or  treated 
of  (these  are  very  large  and  general  words)  be 
utterly  roid,  hxi  of  none  effect.  And  it  goes 
farther  yet,  '  And  that  any  person  vexed,  or 
troubled,  or  otherwise  charged  for  any  cause, 
as  aforesaid,  shall  hare  an  action  of  the  case, 
•gainst  every  person  so  Texing  contrary  to  this 
orainance,and  recover  treble  damages  and  costs.' 
Here  now  is  an  action  given  against  one,  for 
tfltat  they  shall  do  in  a  course  orjustice.  But 
It  is  because  it  is  suing  in  an  inferior  court  that 
has  no  jurisdiction  in  the  matter.  This  act 
takes  away  all  jurisdiction  in  such  parliament 
cases, 'from  all  other  courts.  1  know  that  in 
the  case  of  Densnll  HoUis  fsl^erwards  the  k)rd 
Hollis)  Mr.  Selden  and  others,  3  Car.  1,  ihe 
judges  beiag  consulted  upon  some  questions 
propounded.  Ret.  That  that  act  of  Strode's, 
was  a  particnUr  act,  aUd  extended  to  Strode 
bnly ;  anid  no  doubt  it  was  a  particular  act  in  a 
mat  partof  it,  and  in  that  part  extended  to 
Ibrode  only. 

'  But  if  the  judges  meant  that  no  part  of  that 
jact  was  a  ganerd  law,  then  1  must  crave  leave 
to  say,  l.That  their  opinion  was  extrajudicial ; 
it  was  delivered  upini  their  being  consulted 
with  aboot  questk>n8  propounded  to  them,  and 
tfaersfbre  hath  not  that  we%ht  And  I  must 
take  the  liberty  to  appeal  to  the  very  words  of 
Uro  statute  itsaif,  ano  to  any  man  of  reason  and 
koBctty,  to  Hit  Jus  icaaoB  arigbt,  that  thaU 
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read  tbem  %  and  I  mu^  offer  some  reasons 
against  their  opinion,  and  cite  some  good  au- 
thority in  that  point,  and  then  leave  it  to  this 
court  to  judge  of  it 

The  words  and  persons,  and  time  mentioned 
in  the  latter  part  of  that  act,  are  general.  It 
speaks,  indeed,  first  of  Strode  in  particular ; 
but  then  it  hath  these  words  '  every  other  per- 

*  son.'  It  mentions  that  narliament  in  parti- 
cular ;   but  then  It  proceeds  to  speak  of  *  any 

*  parliament  that  thereafter  shall  be.'  Then 
the  things  also  are  general  that  the  act  extends 
to,  not  only  to  indemnity  Strode  for  what  he 
had  said,  or  done  in  parliament;  but  then  the 
indemnity  extends  to  every  other  person,  *  for 
'  any  bill,  speaking,  reasoning,  or  declaring  of 

*  any  matter  oonceming  the  parliament' 

liie  words  of  the  royal  assent  to  this  bin,  are 
such  as  are  constantly  used  only  to  general 
acts,  viz.  *  Le  Roy  veut ;'  whereas  to  a  parti- 
cular act,  the  royal  answer  is,  *  Soit  droit  lait 

*  al  parties.' 

And  tins  act  of  4  H.  *8,  is  enrcAed  as  general 
acts  use  to  be.  But  a  private  or  Ewrticular  act 
is  always  filed,  but  never  enrolled ;  for  this 
latter  distinction  we  shall  find  it  in  the  case  S3 
H.  6,  fol.  17, 18,  for  authority  in  tbisquestiou^ 
sir  E.  C.  in  his  4th  Inst.  fol.  19,  boMs  this  act 
of  4  H.  8,  in  the  latter  part  of  it  to  be  a  general 
act. 

It  is  indeed  commonly  said  *  Boni  judicls  eat 

*  ampliare  jurisdictionem.'  But  I  take  that  to 
be  better  advice  which  was  given  by  the  lord 
chancellor,  (sir  Francis  Bacon,}  to  Mr.  justice 
Button,  upon  the  swealiog  him  one  of  the 
judges  of  the  court  of  Common  Pleas ;  that  he 
wonld'take  care  to  contain  the  jurisdiietMMi  of 
the  court  whhin  the  ancient  mere-stones  with* 
out  removing  the  mark. 

I  find  but  one  resolution  in  all  onr  booki; 
that  I  can  meet  with,  that  seems  te  make 
aj^ainst  us  in  this  point,  and  maintains  a  jurie* 
diction  in  this  couft,  for  a  misdemeanor,  or  con- 
spiracy supposed  to  be  done  by  some  particular 
memberaof  the  House  of  Commons,  in  the 
House  in  time  of  pariiament  It  ia  reported  by 
Mr.  justice  Croke,  in  his  Reports  of  the  time  of 
king  Charies,  fol.  181 ;  but  it  is  morefhlly  re- 
ported in  a  late  book,  entitled  Memorials  of  the 
English  affairs,  set  ont  by  a  learned  lawyer, 
and  the  son  of  a  judge  \  and  it  is  the  case  that 
I  lightly  touched  upon  but  now,  that  of  Mr. 
Hollis,  Selden,  dec. 

The  ofience  chamd  upon  Mr.  Denzill  HolUa 
(who  wav  afkerwar£i  the  lord  Hollis,)  Mr.  Sel- 
den, sir  John  Ellmtt,  sir  John  Hobartand  direrg 
other  pariiament  men,  was  for  a  force  used  upon 
the  then  Speaker,  sir  John  Finch  (afterwards  (ord 
keeper)  in  keeping  him  in  the  Sneaker's  Chatc 
against  hia  will,  when  he  wonra  have  left  it  ; 
and  pressinig  him  to  put  a  question,  which  thii 
king  had  forbidden  him  to  pot  For  this  sup- 
posed offimce,  afWr  the  parhament  was  dis- 
solved, these  paritament-men  were  first  oon« 
vened  before  the  council  where  they  refined  to 
answer  the  charge,  it  h&ag  for  matters  dona  ia 
nariiuiifeiilk' 
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Then  the  jndra  had  qiicidoM  propM«M 
io  them,  to  which  ihey  gare  their  reiolutioDf, 
that  for  things  dooe  not  in  a  parliamentarj 
way,  a  parliameot-man  may  be  punished  alter 
Ibe  paiiiamenl  ia  coded,  if  ne  be  not  punished 
iBparliaaieot ;  otherwise  as  just.  Crake  said, 
'  There  would  be  a  failure  of  justice ;  but,  that 
regularly,  he  cannot  be  compelled  out  of  par- 
liament to  answer  things  done  in  a  pariiaotent 
in  a  parliamentary  ouurse.' 

This  answer  seems  to  be  very  oracular,  for  it 
fesolres  that  a  parliament-man  shall  not  answer 
for  thiugs  done  in  parliament  in  a  parUameutary 
bourse.  If  it  be  done  in  a  pariiameotary 
coufse,  what  occasion  can  there  be  to  answer 
for  it  T  But  who  shall  judj^e  what  is  a  parlia- 
mentary course,  but  a  parliament  P  Notjut'gea 
of  the  common  law ;  for  the  parliamentary 
eoufse  differs .  from  the  roles  oi  the  common 
law.  But  they  refusing  to  answer  at  the 
council  board,  were  oommitled  doae  prisoners 
to  the  Tower.* 

Afkr  llufl  air  Robert  Beatb,  the  kipg*a  at- 
lomev,  preferred  an  informatioo  in  the  Star- 
chamber  against  them,  that  was  not  proceeded 
10.  The  lord  keeper  was  under  oifficulties 
.nhout  it,  says  the  author.  The  iodgetof  the 
SLioy's- bench  were  tooonsoU  with  the  rest  of 
the  judges  in  granting  a  Habeas  Corpua  for 
bailing  the  prisoners.  Thereat  of  the  judges 
Fonld  hear  arguments,  so  ti  waa  pnt  off,  and 
jlelayed,  (as  oor  author  reports  it.)  At  last  an 
informatioa  waa  «3chibited  against  them  in  the 
fCing^s-bencb.  The  defimdants  pleaded  to  the 
jurisdiction  of  the  ooart ;  their  plea  was  over- 
rufed,  and  they  refusing  to  plet|d  o?er,  judg- 
ment was  entered  by  « nihil  dicit/  and.  they 
fined  and  imprisoned. 

Mr.  just.  Croke,  at  the  hitter  end  of  these 
Bepoiti,  givcathis  further  account  of  that  ease, 
Ibat  afterwards  in  the  parliament  17  Oar.  I, 
It  waa  resolved  by  the  House  of  Commons, 
that  those  pariiament-men  ahouid  have  a  re* 
l)om|iense  for  their  damages  sustained  for  the 
femoes  to  the  cemmoawealth  in  the  parlia* 
inent,  3  Car.  1.  If  a  judge  hath  thought  fit  to 
report  this,  it  may  be  as  fit  for  me  to  mention 
k,  I  take  that  to  be  the  first  precedent  or  re- 
volution given  in  any  case  for  what  was  done  in 
parliauiem,  and  it  aiands  alone  ;  I  have  beard 
df  none  since  that  neither.  It  seems  to  be  di- 
rectly against  the  proivision  made  by  it ;  at  is 
clearly  within  the  equity  and  reason  of  it, 
Stffode'aact.  Iwish  Icoaldnotaaytbatcvan 
ihose  times  of  3  Car.  1,  were  not  Au  of  tron^ 
Ue.  It  appears  mueh  by  the  difiionlty  the 
judgea  seemed  to  be  at  in  the  proceedinga  of 
ibat  case  ;  this  i letracts  ronch  from  that  v»> 
tieration^  that  otherwise  is  justly  due  to  a  reso- 
lution so  solemn  as  that  of  ail  the  judges.  [The 
Besolution  of  the  Commons  in  Trewinaard*s 
Case  is  called  the  jndgnent  of  the  moat  high 
coart  of  Mriiament.  If  it  bad  tMoen  dear 
tiiat  the  Kioff's^beach  eeohi  have  punished 
i|,  they  would  have  begon  with  it  there,  bnl 

«  Bee  YoL  3,  p.  S94»  of  tliia  ColtoQtioa. 


they  tried  the  omimI  aiMl  the  Star  nhawhwr 
fim.T 

The  lord  chanceiler  Bacon  in  hie  prsfeoml 
book  of  the  advancement  of  learning,  dislikes 
all  precedents  that  tasto  of  the  times ;  and  ad* 
vises  that  precedents  should  be  derived  fitMi 
good  and  moderate  tiroes. 

The  onljr  rrasop  that  I  find  given  for  thai 
proceeding  in  the  case  of  Denaill  uollis,  is  that 
gtveu  by  Mr.  jnst.  Croke,  via.  That  other* 
wise  there  would  be  a  failure  of  juatice. 

This  reason  roust  be  funded  either  tfpoo 
the  infrequeocy  of  parliaments,  or  open  aa 
opinion  that  |»arliainenta  will  be  partial  in 
of  their  own  members* 

As  to  the  firvt  of  these  (the  long 
between  parliaments,)  this  under  favonr  ougfal 
to  be  no  reason,  especially  to  come  from  ft 
judge's  mouth,  (f  have  a  great  boaonr  for  lb« 
memory  of  that  reverend  judge)  who  mnat 
needs  know,  and  ought  to  assert  it,,  thai  by  the 
law  parliaments  ought  to  he  very  frequent,  and 
jud|[e8  oujfbt  to  take  part  with  the  law,  and  to 
maintain  it. 

Before  the  conquest  (as  it  is  nntroly  called) 
by  the  law,  parliameota  were  to  be  held  twice  % 
year,  as  appears  by  king  Edgar's  laws,  c  3,  in 
Lamb,  de  priscis,  6cc 

And  tho  Mirror  of  Justice,  o.  1,  sect  3»teUA 
us.  That  king  Alfred  ordained  for  a  perpetual 
usage,  that  twice  in  the  year,  ^and  it  need 
were)  oftener,  the  seniors  or  earls  snouM  aassm 
hie  ibemselves  at  London  to  speak  their  minde. 

And  it  is  reckoned  among  the  abnaions  (as 
they  are  there  termed)  of  the  eomuMMi  law  | 
That  whereat  pariiaoMilts  ought  to  be  twice  io 
the  year  for  the  salvation  of  the  souls  of  tres- 
passers (and  at  London  too)  that  they  are  there 
but  very  seldom,  and  at  the  pleasure  of  tbm 
king,  for  subsidies  and  collections  of  treasura. 

And  by  the  statute  of  4  £.  3,  e.  14,  parlfia- 
ments  ocght  to  be  once  a  year,  and  ofiener  (jii 
need  be).  I  have  heard  a  civilian  in  the  House 
of  Commons  give  this  conetnietion  to  that  shorl 
act,  that  the  words  (if  need  be)  thoold  refer  to 
the  parliaments  bemg  (onoe  a  year)  as  wefl  aa 
to  the  words  (and  ofteaer)  and  I  never  heard 


that  any  man  was  of  that  opinion  but  himsalf  | 
hut  I  remember  he  hlmselr  hiuffhed  when  }m 
spoke  it,  hut  he  was  more  laughed  at  lor  thai 
ndicolous  cxpesitioB.  And  shouU  thatasiiw 
be  put  upon  it,  it  would  make  tba  law  a  wmj 
ridicuh>na  thing  indeed,  for  then  the  abort  of  i| 
wouU  be  tbb:  That  wa  aheuld  have  a pariia* 
meat  when  there  is  need. 

But  to  rofoto  that  6uicy,  there  ia  anothec 
•tatnto  of  the  ssmo  king's  nme,  namely,  36  S. 
3,  c  10,  which  aays,  That  for  sedrest  of  divam 
misohiefc  and  grievaaces,  whiob  dally  happen* 
it  is  accorded  mat  a  parliament  shall  be  hoidsa 
evei^  year,  witbont  ai^  sneb  rattnotioa  (ji 

And  by  the  act  of  13  Car.  fi,  c  l,these^eto 
aie  dedaied  |o  be  in  fi>rGe.  And  ferther,.  it  ia 
dedaiedand  enaotol^  That  the  hnhliag  nf  fm* 
Haaaeats  shall  not  ha  dieonntinnedahafa  mm 
yeen  at  the  noet. 
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.  Now  lio«r  can  moy  miiD  ny  in  d«fiaiiM  of 
these  lawi.  That  there  can  be  any  lon^  ditooft- 
tiauaoce  of  parfiameota  F  His  now  mipcsty  baa 
heeB  pleased  graciously  to  deolaro  bit  resoUi- 
tioD  often  to  meet  hu  people  in  parliatiienla» 
and  in  the  word  of  a  king  there  is  pow^r.  Nayi 
we  hate  the  king's  oath  for  it,  for  he  is  sworn 
to  obserFo  the  law ;  and  *  eadem  pnesomitur 
*  esse  mens  regis  qa«  legis ;'  and  it  is  an  high 
prcauiDption  for  any  man  to  thinki  or  say  other- 
wise. 

For  that  other  croinid  of  that  reason  given 
by  Mr.  justice  Cru»,  viz.  That  there  would  be 
a  failure  of  jostico,  if  offences  oommittsd  in 
psriiament  were  not  punishable  in  the  Kiug's- 
bench;  namely)  because  parliaments  ^i  be 
partial  in  cases  of  their  own  niembers.  This 
carries  with  it  a  very  high  reflection  upon  that 
great  and  solemn  assmblyj  to  entertain  a 
thought  S9  mean,  and  so  dishonourable  of  the 
supreme  court  of  the  nation,  that  the  court 
which  is  to  correct  the  errors  of  all  other 
courts,  and  ia  the  last  resort  of  the  nation,  that 
tbey  ahould  be  guilty  of  iiyustioe  and  par- 
tiality. No  man. that  is  a  lover  of  his  coun- 
try, or  a  ftiead  to  his  own  true  and  honest  in- 
terest, wyi  harbour  a  dishonoorable  thought 
of  that  great  assembly. 

I  am  apter  to  think,  that  the  reporter  of  thai 
ease^id  mistake,  when  he  chaiged  thai  worthy 
and  r^verfnd  jndge,  Mr.  just,  Uroke,  with  tlie 
offering  of  that  for  a  reason.  I  find  the  moot 
reverend  of  our  judges  i^pepking  with  the 
greatesi  reveienoe  of  thai  supreme  court.  Be- 
sides, the  learned  lord  cbier  justice  sir  Bdw. 
Coke,  who  often  eipresses  his  great  veneration 
for  them,  hear  what  the  chief  just  Brook,  and 
just.  Pondera  say  of  that  assembly,  in  Plowd. 
Comment,  in  the  case  of  Bill  and  Grange,  foL 
175,  a.. towards  the  lower  end  of  thai  foKo, 
« Injustice'  (sur  they)  <  may  not  benrescMiied  of 
\  a  parliamenl.'  And  in  the  earl  of  Leioester's 
case,  in  the  same  comment,  fd.  398^  towaidv 
the  end  of  the  foho,  *  The  parliament  ie  a  coturt 
'  of  very  high  henoor  and  justice,  of  which  do 
'  man  ought  to  imagine  a  thing  dishonourable.' 

I  do  a|pree,  that  an  oflence  committed  in  par- 
liament, IS  a  Veiy  high  offenoe  ;.  but  the  higher 
it  is,  the  more  proper  it  ii<  for  their  judicature ; 
and  that  oonrt  la  armed  with  a  power  to  puvish 
the  highasi  ofeoces,  and  the  highest  offendem. 
But  to  take  it  out  of  their  hands,  and  to  make 
it  determinable  in  any  other  court,  is  a  dispa- 
ragjement  tor  that  graveand  supreme  court.  We 
easily  agre^  that  a  parliament  may  err,  for  they 
are  not  mfallible;  bnt  the  law  hath  provided  a 
temedy  against  those  errors,  and  a  way  tore- 
/orm  them'  A  subsequent  parliament  may  re* , 
form  the  errors  of  a  preceding  parliaanentv  aa  I 
have  proved  by  several  anthorities.  Bot  lo  say 
they  will  bo  partial  or  oiyusl,  or  corrupt,  or  do 
fmy  thing  out  of  malice,  is  to  raiae.a  scandal 
upon  the  whole  nation,  whoae  repraeentittive 
they  are. 

I  will  make  no  difficulty  to  afirm,  That  if 
any  ofl^uiee  whatever  b6  oomilitted  hi  the  par- 


was  aoeonnled  a  force  or  riot  in  ihe  case  of 
l>enBiU  HoUia  and  Selden,  and  others  oonwiil* 
led  upon  the. Speaker)  it  ia  an  high  infringe^ 
ment  of  the  right  and  privilege  of  MriianQeii% 
for  any  person  or  coort  to  take  the  least  notice 
of  it,  tiu  the  House  itself  either  has  punished 
the  oflenderi  or  leforred  them  to  a  due  or  pro* 
per  oornie  of  punishment.  To  do  othcrwiieb 
would  be  to  make  the  highest  eourt  an  oftadera 
and  to  eharpe  them  with  in^pistiee. 

Nay,  their  right  and  privilege  eo  far  extendi^ 
that  not  only  what  is  done  in  the  very  House 
sitting  the  parliaoient^hal  whatever  is  done  re» 
lating  to  them,  or  in  pursnanee  of  their  order» 
during  the  parliament,  and  sittmy  the  parlia- 
ment, is  no  where  «laa  to  be  punished,  but  hj 
themselves  or  a  aucoeediug  parUamenly  u* 
though  done  out  of  the  Houeey  as  in  the  oumti 
Ferrlrs. 

If  any  shall. imagine,  as  Mr.  Prvn  doea^  and 
othen,  that  of  later  times  the  parumen^  have 
encroached  more  poiver  than  anoiently  be- 
longed  to  them,  I  nave  already  aiifiwered  this 
ol^^eetioa,  by  shewing  how  large  ^  power 
they  exercised  of  mcI  :  And  esc  what  ip 
further  mentioned  in  Lamb.  Arohion  #7,  vii» 
That  king  H.  8,  was  told  by  hie  Lords  spiritmd 
and  temporal,  that  of  ancient  time  the  creating 
and  deposing  of  oil  the  jttdgwaiid  great  eftoera 
belonged  to  tbe.parliam^t. 

I  do  not  deny,  hut  some  seit  of  ontom  bw 
th^m  made,are  no  kNiger  in  foraa than  while 
the  parliament  siU;.  mH  then,  whet  ia  dstte 
after  the  parKament  is  risen,  is  nel  In  he  said  to 
be  done  by  their  order,  for  then  it  oeesea  to  ba 
their  order:  Thia  must  he  understood  of  aiai* 
terto  etecotory,  not  as  to  thinga  eaceuled  hj 
their  order  during  parKamfnt 

However,  thia  ease  of  Oeosili  Holtts  eanea 
not  home  to  our  present  .4Mae,  but  it  ia  wooder« 
fully  short  of  it:  Thia  wee  an  offenee  chpitfed 
o^ly  upon  some  particular  memhera.;  asMlil 
cannot  be  denied,  <  bgt  particular  persona,  esvs 
in  the  parliament,  may  miademsan  themeettea, 
and  they  are  to  be  punished  hy  the  parliamsn% 
hot  no  where  eke. 

But  in  onr  ease,  that  whieh  makea  tbeefr 
fence,  and  for  whiidi  the  infomation'is  brought 
by  the  king's  attorney,  ia  what  14  dMM  by  the 
whole  Houae  of  Coounona,  nod  by  Tiime  ef 
their  eirpresa  order.  Allhpiigh,  aa  1  have  a|w 
leady  observed,  the  information  itself  deea  set 
expressly  own  it,  yettbe  demuner  to  the  de»' 
fondant's  plea  (which  aem  it  all  forth)  does  meat 
plainly  avow  it.  And  this  I  am  aura  ia  withoel 
any  eoloer  of  preOBdenl,  and  neeer  wan  •■!» 
templed  tn  this  time.    • 

Ir  any  man  will  eyteanate  or  justify  this  way 
of  proceeding,  by  aaying,  that  this  was  net  tor 
any  thing  done  in  the  Houea,  bet  a  mattes  done 
out  ef  the  Houae ;  vis.  the  fsialhigand  poh* 
liahiag  was  abroad  in  the  prislmg-hoaaa,  and  hi 
the  Streisand  spreadinif  fhemabrsad  thvaugio* 
oat  the  kingdom;  yet  thia  will  not  aahre  ir^.for 
the  A^foedant  did  what  hedid  aa  Hpnshit.  and 
net  ie  his  privets  eapad^.  Aaditwao^ 
by  Older  «  the  whola  ttouis  and  iiltiDf 
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imiliuDMit ;  to  that  this  inforaitttton  doct  di- 
V«ct1y  qnettioQ  the  pftrinittent  itself,  ind  ir- 
raigns  their  power  and  actinirs;  lor  1  hare 
Iblly  firoyed,  that  what  the  derendant  haa  done 
is  W  hii  act,  biit  indeed  the  aetinp  of  the  whole 
Home  of  CooftmoBte.  And  I  have  abo  proved, 
that  the  two  Homes,  aa  to  the  rt^t  of  the 
power  that  they  datin  and  use,  is  hut  one,  and 
they  are  entire,  tiiough  they  roay  divide  in  the 
cxefciae  of  that  power.  Gto  that  it  is  a  matter 
ef  the  higfaeat  ooncerament  to  the  nation  that 
poaathly  ean  he. 

6ir  K.  Coke  in  hit  fomih  Inat.  in  hia  Chap- 
ter of  the  High  Coon  of  lUiament,  mentions 
two  cases  only,  and  aoroe  other  beginninga  of  a 
proaeention  against  atich  as  ab^nted  them- 
^rea  from  parliament,  and  departed  fma  it 
without  liceiiiee ;  but  they  had  no  eflect,  aa  he 
affirms,  but  only  agamst  six  timorous  burgeaaas, 
^where  thirty- nine  members  were  informed 
•gaiDsl)  who  *  ad  redimendam  vemtionem,* 
cuhmitted  to  fines ;  but  he  could  not  find  that 
ever  the?  paid  any. 

The  first  of  the  two  caaea,  ia  that  of  the 
liiahop  of  Winchester,  it  ia  in  the  Year  Book 
«f  3  B.  9,  M.  18  and  19,  Pits.  H.  Abr.  tit 
Coron.  plae.  161.  And  be  affirma  that  thoae 
Are  aH  the  caaea  that  he  ean  find  cencem- 
iog  thir  matter.  The  adt  against  the  bishop 
waa  by  original  writ  in  the  K.tngVbench, 
and  h  ehwgea  him  Vith  a  tre^iass  Md 
caotMiipl  in  dcnartuig  firum  the  parliament 
without  the  king's  lioence. 

The  bishep  there  pleada  (aa  the  dcfendafit 
doea  in  fbia  caae)  to  the  juriadiotion  of  the 
court.  *  Bt  dfasit  quod  si  qnb  eoruM'  (speaking 
•f  the  Lorda  of  parfiaonent,)  « deliq[Uerit  er||;a 
«  Dommnm  Begem  in  Parliamento  aliquo,  m 
<  parfianenlo  ddwt  corrigi  et  emendari,  et  non 

*  alibi  in  minori  ouria  quam  in  PHrliamento. 

*  UndaiMii  intendit  quod  Dominua  Bex  veKt  in 
**  euria  hie  de  hujuaiDodi  tranagreaaione  et  con- 

*  tmptu  ihctia  in  Parliamento  responderi.' 

Blola  the  plea,  aalo  the  oflenoe,  iavery  go* 
aaml,  net  only  raatrained  to  the  oflenoe  or  ah* 
•entingfrom  the  parliament,  but  to  any  treapass 
«r  cAnee  in  parfiament.    Si  fail  deUfuerit. 

Awl  it  would  be  a  little  improperlo  call  ah- 
vanee  num  parfiament,  oflence  comautted  m 


CrliamcBt,  for  it  la^a  like  the  quite  contrary : 
t  in  a  juat  aenae,  any  oAnce  committed  by 
rtdating  to  the  parliament,  Jhon^ 


-done  out  of  the  Houae,  ia  termed  an  oflenoe  m 
•yuffiaasaut.  8o  printing  any  thing  by  order  of 
^aHiammty  though  it  be  done  and  executed  in 
«Milker  plMa»  yet  it  may  he  aaid  to  he  dkme  by 
Ike  partiaaaat,  and  in  parliament,  if  it  be  by 
Ihair  order,  iad  in  timeof  parfiamenl. 
-  W«  nay  note  farther,  tnatthii  is  a  proaecn- 
^tiott  only  againal  ene  particular  peraaii,  for  a 
fartiealar  eftiiee  and  oooteropt  charged  upon 
toa.  But  m  oorcaae,  the  pioaacntiuii  la  agamat 
ekeipery  Spaaketef  the  partiament,  andia  ki 
wftct  m  yreaauitiun  against  the  parliaiiieBt;  for 
it  ia  agasMl  him,  for  what  he  did  by  eonmand 
efpiittuaml,  aid  ottiiig  the  parin- 


And  (bough  the  Attorney- Genieraf  replied  to 
the  bishop's  plea,  that  the  king  mu^t  sue  ii^ 
what  court  no  would,  yet  the  bishop  rejotna 
upon  him  and  maintains  his  former  plea,  and 
there  it  resta;  ao  that  as  sir  E.  Coke  observes. 
That  the  bishop's  plea  did  atend  and  iiras  never 
over-ruled,  agreeable  to  the  reaotutiotts  of 
'filrmer  times.  So  this  J.  may  daim  aa  an  au- 
thority on  our  side. 

And  though  Mr.  Pfowden  the  lawjrer  [4  Inst, 
fttl.  17],  to  the  like  information  put  in  against 
him  and  others,  1  and  SPhiKp  and  Mary, 
pleaded  that  he  remained  continoatty  from  the 
beginning  to  the  end  of  the  parliament,  and 
traversed  the  abaenoe,  wherrby  he  passes  hy 
the  advantege  of  the  plea  to  the  jurisdiction, 
yet  this  is  no  authority  aj^tnst  us,  for  he  might 
think  fit,  *  Renundare  jori  pro  ae  infrodocto,' 
having  so  trtie  an  occasion  of  deariog  him- 
aelf  from  that  acandaloua  impntetioo  <7  betne 
absent  from  doing  his  duty  in  parliament,  vrbicfi 
certainly  ia  a  very  high  breach  of  trust;  and 
he  might  be  impatient  of  lying  under  it,  and 
therefore  thought  it  beat  lo  traverse  it  to  dear 
hia  repotetion  in  that  point;  yet]  muat  can- 
Urn  I  should  never  have  advised  it,  nor  waa 
there  any  further  proaecntion  agafaat  him. 

I  will  mention  but  one  moat  excellent  record 
more,  and  it  is  a  record  out  of  the  Farliameot 
Rolls,  97  £.  3,  num.  9,  air  Robert  Cottoo*a 
Abridgment,  and  with  that  I  will  oooclade.  f 
take  it  to  be  very  pertinent  and  I  am  amwit  ia 

Among  the  petitions  of  the  ComBBona,  one  is; 

They  pray  the  kmg,  that  he  will  require  the 
archbbbop  and  all  other  of  the  clergy,  to  pray 
lor  the  peace  and  good  government  of  the  land. 

And  for  the  king^a  good  will  lowaida  the 
Coromona. 

The  king'a  anawer,  is, 

The  same  pnyelh  the  king. 

And  I  wish  with  all  my  heart,  it  weiw  the 
CoBBflBon- Prayer. 

I  have  but  one  prayer  more  to  make,  and 
that  ia,  that  tbia  conn  will  afiow  tke  defes- 
dant'a  pU 


Thia  Caae  is  reported  in  9  filhower,  471. 
Comberhacb,  18.  The  fUhming  ia  8hewer*a 
report  of  it: 

Thi  Koie  e.  Wiuxuia. 
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Information  for  publishing  an  ii 
libd,  called  '  Dangerfidd'a  Narrative.* 

«<  The  defondant  pleads,  that  by  the  law  and 
eostoma  ofBngHmd,  theCbeaken  of  the  Hboaa 
Hi  Comasona  nave  signed  and  puUbbed  the 
acta  of  the  Houae,  &c. 

**  Mr.  Attorney  Oemermi  demure. 

**  Mr.  Jenct  waa  beginning  to  aigue,  and 
took  aome  ezo^tiona,  as  that  ne  doea  not  aver 
the  libel  in  the  wfbrmation  and  that  in  the  ptea. 
tohe  the  same. 

**  L.C.J.    Wo  wm  not,  m  such  m  caae, 
the  fwMity  ef  wjfc  «  idW 
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finnt  pka:  lei  us  betr  what  they  have  to  say 
for  it. 

.   «  Mr.  Pollexfcn  begaD,  « The  court  of  par- 
'  liament,  &c.' 

"  L.  C.  J,  Court  do  you  call  it?  Can  the 
order  of  tht  House  i>f  Commooa  iustify  the 
scandalous^  infamous,  flagitious  Hbel. 

•«  Mr.  FolUrftn  then  said,  '  I  hare  no  more 
•  to  say,  kCn 

'<  £.  C.  J.  Let  judgment  be  entered  for  the 
king. 

^'  And  afterwards  Mr.  Williams  was  fined 
10,000/.,  and  upon  paTnient  of  B,000i.  of  it, 
satisfaction  was  acknowledged  upon  record." 

He  also  gires  the  following  note  of  the  Case 
of  lord  Peterborough  against  Williams: 

Load  PBTBBBOftOOOB  9.  WiLLUMS.  • 


A.  D.  1695. 


*'  Seandalum  Magnatum  on  the  statute' of 
S  Hich.  9,  c.  5,  for  punishing  *  Dangerfield's 
\  Narrative  :*  the  defendant  pleads  the  same  plea 
as  he  did  to  the  information  in  the  king's  name ; 
but  a  demurrer  being  thereto. 
'  "  It  was  argued,  that  the  declaration  was 
ill,  and  that  there  was  nothing  of  slander  in  it 
upon  the  plaintiff,  for  they  had  a? erred  none, 
but  only  set  forth  the  whole  pamphlet  with  an 

*  in  quo  quidem  libello  di? efsa  falsa  et  scanda- 

*  loss  contindntur,'  and  mention  none  in  parti-, 
cnlar,  which  Mr.  Pollexfen  urged  to  be  naught 
'  "  And  the  Court  doubted  it. 

'*  But  the  general  opinion  of  the  Bar  was, 
that  such  their  doubt  was  not  on  the  point,  but 
in  favour  to  the  defendant,  to  gain  him  time  for 
a  compromise;  (it  being' thought  that  he  had 
paid  sufficient  before  for  that  offence)  for  the 
manner  of  declaring  seems  good,  and  if  upon 
the  whole  it  appear  to  the  court  there  was  any 
kiatter  scandalous,  the  action  lies,  if  otherwise 
pot. 

'  '*  And  it  was  afterwards  agreed,  as  1  was 
informed. 

'*  Note,  In  Seandalum  Map^atom  no  costs 
are  to  be  giren  the  plaintiff,  though  a  rerdict 
bi  for  him." 

.  '  •  ' 

As  to  sir  Robert  Sawyer,  aee  the  Case  of 
sirThomls  Armstrong,  toI.  10,  p.  105,  of  this 
'  Collection,  and  particularly  the  passage  cited 
from  Mr*  Hargrave,  p.  117. 


Under  Mr:  WiHiams  Wynn's  penmssion,  I  in- 
sert from  the  Appendix  to  his  **  Argument 
upon  the  Jurisdiction  of  the  House  of  Com- 
the  following  passi^ : 


)i 


.  *<  The  Demurrer. being  allowed  by  the  court, 
^'plea  in  bar  was  pleaded  by  Mr.  Williams, 
nearly  similar  to  the  plea  to  the  jurisdiction, 
thus  over-ruled ;  but  this  last  plea  was  after- 
wards withdrawn,  and  judgment  went  by  de- 
fault. Afineof  lOfOOOI  was  imposed  by  the 
court  of  Kong's-bench ;  but  James  a,  afUr- 
W4u:dB|wmitted  %000/.  of  i^  aoa^xiog  this  sin- 
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gular  condition,  that  nothing  should  be  givea 
to  any  of  the  courtiers  who  bad  been  employed 
^  solicit  this  abatement. 

**  Upon  examining  the  notes  and  papera  of 
sir  William  WilU^pnay  I  find  that  the  above  was 
not  the  ooIt  prosecution  that  be  was  exposed 
to,  for  the  discber|^  of  his  duty  as  Speaker. 

**  The  same  miormation  of  Dangerfield, 
which  accused  the  duke  of  York,  abo.  oon- 
tained  charges  against  the  earl  of  Peterborongbt 
and  that  nobleman  oommenoed  an  action  tor 
Seandalum  Magnatum,  against  Mr.  WiUians» 
for  licensing  the  publication  of  the  information  ; 
and  also  seven  others  against  the  prinim  and 
booksellera  who  had  printed  and  sold  it* 

«*  To  this  action  Mr.  Williams  put  in  m  plea* 
similar  to  that  in  the  former  ease ;  butthedaa* 
poaition  of  the  court  of  King's-bench  had  al- 
ready been  found  so  hostile  to  the  allowance  of 
any  privilege  of  parliament,  that  it  was  thonght 
most  advisable  to  compromise  the  matter,  and 
James  8,  who  had  been  gratified  by  the  early 
payment  of  Mr.  Williams's  fine  of  8,000/.,  in- 
terfered to  induce  tord  Petefbomugk  to  aooepi 
150/.,  which  was  paid  to  him  in  satisfactioa» 
and  a  noh.  proi .  was  enteied  on  the  rolL 

*<  Moch  surprise  has  been  expreseed  at  the 
failure  of  three  different  bills,  which  wem 
brought  into  parliament  in  1680,  1000,  and 
1695,  to  reverse  the  judgment  given  in  tlm 
King's-bench  againsi  Mr.  Williama.  It  ban 
been  seen,  that  ttie  Bill  of  Rights. lefiert  to  tkin 
caae,  as  one  of  the  offences  by  which  James  S 
had  forfeited  the  crown,  and  the  House  of 
Commons  had  expressly  declared  the  judg- 
ment to  be '  illegal,  and  subversive  of  the  fne- 
'  dom  of  nadiament.'  (July  18,  1680.)  It 
does,  therefore  appear  inconsistent,  that  this 
very  judgment  should  have  been,  sufered  t» 
continue  unreversed,  and  the  illegal  fins  which 
had  been  imposed  on  the  Speaker,  unnspaid. 

"  To  account  for  this,  it  is  neoessary  to  look 
at  the  oifcnmstances  of  the  times,  and  the  oa»- 
dncttben  adopted  by  parliament,  in  similar  in- 
stances. 

<«  Among  the  difficulties  which  pressed  upon 
4ie  new  government,  afler  the  Revolution,  that 
of  raising  money  wss  the  principal,  and  narlta* 
mert,  dii^usted  with  the  imfusion  of  king 
Wiliiam-s  grants  to  his  favorites,  wasM  into 
the  opposite  extreme  of  pmmony,  even  in  in- 
stances where  the  national  justice  called  for  m 
more  liberal  proceeding. 

<*  We  shall  find,  ia.oonsequence,  that  then 
was  no  disposition  to  make  peeunianr  ooo^mh- 
sation  to  any  of  those  who  had  suflered  ille- 
gally during  former  reigns,  unless  a  fundi .  in- 
dependent of  the  p^iblic  purse,.  ooul4  be  ibnnd 
for  that  purpose. 

"  With  a  view  to  supply  this,  a  biH  for  the 
attainder  and  confiscstion  of  the  estates  of  the 
deceasedchapcellor,  kid  Jefferkn,  was  bsongbl 
in,  and  an  intention  wu  entsciaiiied  of  fining. 


m  m 


,  *"  It  anpearf,thi^  in  these  difievent  actions, 
lord  PeterDoroagh  actually  reooverqd  and  re* 
ceifed  abore  6,700/,  besides  oost»."  ;  .    . 


***imm%mmntsm  toils  lie  brragbt  om 
Um  fint  DoCier  uf  il»  and  my  uwwer  to  hin. 

«• « Tbco  proposed  br  hw  ioH  RmooU,  ond 
aooniiiiouUy  docted  by  tbe  Uouto. 

*'  *  And  oeattdoy  uomond  hy  tkekiaff. 

*'*%.  Bui  of  llocHoofidd  viU  iMUtye,  rtiU 
I  refined  tbe  ohaife  imtiowhip  of  CheAer, 
boooQie  I  wonM  uon  m  tboant  to  do  aoy 
thing  ibot  migbt  aeeni  to  inciuie  agiiooi  tlie 
istorcit  of  the  CoBi'oaf  M  thot  tnut. 

■«  *  S.  1  Dorer  hod  any  place  io  kioff  Chorlct 
Il.'stkae.  I  never  oouffat  ooy.  I  did  Dot 
seekthifl.    I  do  oppool  to  oil  tbe  OMflobers,  if 


ever  I  ■MBf'oned  this  le  oey 
««  <  4.  I  wo»  but  twioe  witli  k'g  Chorieo^ye 
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is  diffinent  yofottioui,  ell  tbeoe  who  were  es- 

eoplod.froai  Ibe  oet  of  iodefnoity. 

••  The  Dttttiol  effect  of  tbiowoo,  le  oeite,  nel 

enly  tbe  peroooo  cxoofited,  bet  oil  their  coo* 

■oxioDo,  io  oppooitioo  to  every  biN  for  tbe  r»- 

nvMol  of  proeoediogo,  which  were  likely  le 

entail  fioevBJary  ooapenoatHNi  to  the  poi^ 

egKrieved  %  and  thio  eooibinatiett  wae  ftrong 

ooeogfa  (porticularty  m  the  HeoMof  Lorda)  to 

Ihv6w  out  every  biA  of  thio  nalnre.    The  at* 

laioden  of  Rooeoll  and  Sydney  were  indeed 

Mforoodt  boeanio  no  npplication  could,  in  thooe 

Boieiicoa,  be  Boado  Ibr  eoweenwilion ;  but  the 

hill ferroveniib  the  M|aedy  iUegol ontlawiy 

nf  tir  Thoaaa  imelronff,  eonaiined  a  daan^ 

dkeolinf  that  the  own  ofifttOOOl.  of  which  his 

ftwMly  bad  been  deprived,  abonid  be  mpoid  to 

them  ent  of  the  eMateo  of  hio  judge*  and  pro- 

oecnten,  end  woo  loot.   A  bill  poned  the  Howe 

ef  Ceoiinonoi  ibr  ehoi|>ing  the  heiro  of  lord 

Jeflhiieo  with  the  repeyoMnt  of  14,760/.  which 

he  had  ealerted  mm  Mr.  Prideonx,  ot  the 

condition  of  pardon  for  a  ohaiigo  of  trteoon, 

and  laid  not  in  the  pnrohooo  ef  on  cotale,  yet 

even  Ihio  woethfown  cot  by  tbe  Lords. 
**  Upon  the  aamegronndsof  ebjeetion,  it  In 

ytebnbie  thai  the  bifh  Ibr  the  levcfonl  ef  the 
jwlgnionl  againot  sir  Wm.  Winiamo  were  loot. 
M  It  wao  origiaally  propoood  by  these  bills, 

that  the  ineef8,000/.  should  be  repaid  Io  sir 
W.  WiiUaass  by  the  Kacbeqncr,  and  afterwards 
Co  the  Bxche^er  by  sir  Robert  Mawyer,  who 
hnd  fliett  the  information  ogainst  him.    Sir 

llobortwa8,-hi  oonso^nenco;  boord  ogahMtthe 
hillt  both  in  pettun  and  by  connsel,  ami  though 
passed  by  the  Uonoe  6f  CemoBOns,  hi  1405,  it 
ihihMl  in  die  House  of  Lords. 

•«  On  this  occasion,  Sir  WilKam  Willihms 
made  a  spoeeh  in  Tindicoiion  of  himself,  tbe 
noms  ef  which  still  remoin  among  his  pipers. 
<«  I  trast  that  i  am  net  misled  by  the  par- 
tfalityef  a  descendant,  in  thinking  the  bisfo- 
lienl  matter,  which  thm  defence  contains,  snffi- 
cisnMy  <onris«a  le  josliiy  me  in  giving  an  ex* 
tract  from  it* 

«•  After  statittg  proofs  of  the  diHerenl  fadto 
in  hb^ose,  vin.  Ineerderef  the  House,  9th 
November  10liO»  that  the  Inlhrmetionsef  Dan- 
tfwffltld'  and  others  abeuld  be  pemoed  nnd 
staid  by  the-Bpenher,  oad  printed  by  such 
printers  as  he  should  nominate,  and  that  Dan- 
gnrMd  shenM  hnve  the  beneftt  reoolting  there- 
from ;  the  printing  of  Ihe  Information  during 
the  oitthig  of  pofiiament }  Dangerflcfd*8  ac- 
hne»ledgnienl  ef  his  haelng  reerivcd  theemo* 
htmenlt  tbe  prooeeotton  commenced'  by  sir 
Rebsrt  flhwyer,  and  tbe  pleadnigs  Iherem  al- 
psae^  BRCMisneua     i~ne  notes  proceee  tens  * 

**  *  Aspersion — That  I  was  in  eenfederaey 
^wtth  kieg  Charles  the  second,  to  diicorer  ihe 
-nscretsefthc  Oom*ons^  when  inthecbame, 
««nd  approved  by  him  non  oneh  terms,  con- 
» certnd  bjf^sir  Riebofd  Maosn. 

**  *  1.  Bir.  PrancR  CbarielDu  will  prove  how 
« t  was  Arst  thought  upon  to  beflb^ker,  two 
<*dayebefbretheMMeling4PthtpariiaBent,  Slit 
•  October  1480^  •  in-  i 
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iscond :  the  Sd  time  I  refused  to  go  to  him. 

**  *  6.  My  reward  is  my  prosecu9*oo,  fine, 
and  twn  years  defence  ef  the  Commons. 

**  *  It  io  my  glory  1  have  left  a  record  for  tbe 
rights  and  fraedome,  of  parlm'ta.  In  thia 
proceeding  posterity  will  iosttfye  me. 

'*  *  J  look  upon  this  as  iBe  gkiry  and  honour 
of  myselfe  and  Ikmily, 

"  *  And  submit  it  to  the  wisdoms  of  tbi^ 
House,  to  dispose  of  it  as  thcw  shall  Uiioke 
fitt. 

'<  *  f  have  pleaded  a  plea,  which  wiU  defend 
itseire  to  posterity. 

**  <  I  hare  been  condemned  iUmHy.  1  hsTo 
p*d  6,000/.  to  ye  crown,  OMustiy  ag't  law. 

" « 1  have  paid  it  for  the  Com'ons  offing- 
land. 

*'  *  If  I  bad  betrayed  all^  or  some  of  ye 
Com^uos ; 

*«  *  If  I  bad  submitted  to  the  iaforoBa^'ioo  ; 

'* '  If  I  bad  tamely  yielded  and  oonfesoed  » 

*^ «  It  had  been  better  ^vith  my  estate, 
*  But  worn  with  my  repiiia^*itin. 
'  I  value  much  more  your  rights  and  my 

*  own  honor,  than  I  do  my  estate. 
«' « Tbe  money  I  may  recover  ogains^ornel 

*  want ; 

Tbe  dislmnor  had  been  irrecoverable. 

It  is  part  of  my  honor. 

That  I  am  thus  exposed  by  my  prose- 
cutors, with  the  same  riolonc^,  with  the  same 
tooloK,  wiA  the  same  amiunnce : 

•I  *  And  if  they  had  the  same  judges,  I  moot 
expect  the  same  jndgm*^  •  •  e  « 
•  «  •  •  «  It  Is  not  my  kttsH 
ness  now  to  recriminate.  I  will  not  imitate 
sir  RobH  Sawyer,  in  hie  method  of  defending 
himoelfe  by  recrimin'on. 

u'«  Consider,  if  ye  9  thingo  td^jeoled  Io  mm 
were  true;. 

*' *  1.  That  ye  information  was  printed  by 
my  order,  after  ye  riseing  of  ye  parPnrt: 

••*9.  If  DangerfisldbaanolhadtbebeiMfit 
of  thisinform'n: 

'« •  How  (does)  thb  araile  shr  RobH  Bswyer 
npon  this  recora  of  the  infbrm*n  f  my  plen 
and  demnrr  on  his  p*C,  and  del^d  the  jnd^mt 
ffiren  ag^  ye  priviledge  and  rights  and  free- 
oome  of  proceeding  in  pariiam*t. 

<*  *  Let  me  be  the  rilest  of  men  tbst  sate  in 
that  ehaire,   doeth   that   mend  ar  Bob*t 
%  ome  tipoQ  this  judlpst  f 
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*< '  This  is  \o  JQStifye  ye  proceeding  and 

*  judgm't  of  ye  court  or  RiDgVbench  ag't  ye 
'  Coid'ods  by- a  sidewind. 

'*  *This  IS  tossy,  ye  Com'ons  coold  not 

*  order  printing,  and  the  speaker  ought  not  to 

*  obey  tnem  or  their  eitler. 

(^  *  This  is  to  bring  the  priviledffe  of  ye 

*  Com'oos  into  question  in  West'r-hali. 

«  <(  And  to  mdke  those  courts  judge  of  the 
*<  priviledges  of  pari'mt,  and  consequently  of 
**  parPmt,  and  to  sett  bounds  to  their  proceed- 
*^  mgs  and  debates,  and  to  make  Westm'r-hall 
•*  superior  to  parFmts."  " 


Proceedmgs  for  the  reyersal  of  the  judgment 
against  sir  William  Wllliaals  were  had  so  early 
^r  the  Rerolution  as  July  10,  1689.    See 
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Commons'  Journals  of  that  date.  Afler  that 
period,  farther  proceedincrg  were  Jiad  at  inter- 
rals  until-  the  2l8t  of  February  •IdQS-^,  on 
which  day  the  House  of  Lords  read  the  second 
time  a  Inll  which  had  been  sent  up  ftcm  the 
Commons,  iotitled,  **  An .  Act  for  reversing  a 
Judgment  giren  against  sir  William  Williams, 
lor  what  he  did  as.  Speaker  of  the  House  of 
Commons,  and  foe  asserting  the  Rights  and 
Freedom  of  Parliament."    And 

Die  Veneris,  ^1  Fcbruani, 

Ordered,  That  the  said  bill  be  committed  to 
a  Committee  of  the  whole  House,  on  Thurs-' 
day  the  87th  day  of  this  instant  February,  aL 
ten  o'clock  in  the  forenoon. 

AAer'which  I  do  not  iind  any  frrther  entry 
respecting  it. 


^mtdl^^»m 
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411.  Proceedings  against  John  Earl  of  Melfout,  JofiN  Earl  of 
MiDDLETouN,  Ricliard  Earl  of  Lauperdale,  and  several 
others,  for  Treason  and  Rebellion, '  inticing  the  French  King 
to  invade  their  Majesties  Dominions,  and  remaining  subject 
to  the  French  King  :  6  William  &  Mart,  a.d.  1694.  [Now 
first  printed  from  the  Records  of  Justiciary  at. Edinburgh.] 

king  James,  and  g[ranted  warrand  to  the  said 
lord  advoeat  to  insist  in  and  follow  furth  the 
said  prooes  against  the  saids  haiH  persones. 

Their  majestie's  adrocat  pnidaccd  the  erf* 
minall  letters  of  treasone  dewly  execiite  against 
them,  upon  tbreeseore  dayes  waiming,  by  a 
purse? ant  and  tnmpet,  with  tbeir  majealiei 

minions  :*  Do  hareby,  with  adriee  and  consent 
of  his  estates  of  parliament,  statute  and  ordain, 
That  none  of  the  subjects  within  Ibis  ki8|;don« 
wicfaout  express  leave  from  their  majesties,*  or 
their  privy  council,  presome  lo  eo  to  the  king- 
dom of  France,  or  any  of  the  dominions  sub* 
ject  to  the  French  king,  after  the  first  day  of 
June  next  to  come ;  or  being  already  in  the 
said  kingdom  of  France,  or  countries  foresaid, 
presome  to  stay  or  abide  therein  after  the  iirst 
day .  of  August  next,  without  expripsa  leaye 
from  their  miyesties  or  their  privy  oonnctl, 
under  the  pain  of  treason.  And  further,  it  is 
statute  and  ordained,  that  none  of  the  snbjects 
of  this  kingdom  presume  without  authority 
foresaid,  to  correspond,  keep  intelligence,  or 
have  commerce  by  letters,  with  any  uerson  re- 
siding within  the  said  kingdom,  or  dominions, 
atVer  the  date  hereof,  under  the  pain  of  beinjg 
puriished  as  corresponders  with  declared  trai- 
tors, and  that  this  act  continue  and  stand  in 
foree  Hurin|^  this  war,  and  no  loneer :  As  also 
that  it4ie  without  any  prejudice  of  any  former 
acts  made  against  treason  or  treasonable  cos- 
respoadences,  or  the  punishment  of  sock  as 
have  already  iaciuredthe  pniM  thereof.*^ 
4Z 


CcRU  JosnciARiJB,  S.  D«  N.  ^t^ogis  et  Regine, 
<  Tenta  in  Preetorio  Burgi  de  Edinbui^h, 
vigesimo  tertio  die  mensis  Julii  millesimo 
sexcentesiroo  nonagesimo  quarto,  per 
honorabiles  viros,  Adaroum  Cockbum, 
de  Ormistoune,  Justiciarife  Clericum,  Do- 
minum  Colinnm  Campbell  de  Aberuchill, 
Magistrum  Davidera  Hume  de  Crocerig, 
Domiiium  Joannem  Lauder  de  Fountan- 
ball,  Magistrum  Archibaldum  Hope  de 
Rankeillor,  et  Magisti^om  Jacobum  Fa)- 
oonar  de  Phesdo,  Commissionarios  Justi- 
ciarji  diet  S.  D.  N.  Regis  et  Reginee. 

Curia  legitime  affirmata. 

The  said  day  their  maiestie's  advocate  pro- 
duced ane  Act  of  Cooncifi,  dated  the  19tB  in- 
stant, approveing  his  causing  raise  and  execute 
letters  of  treasone  befor  the  saids  lords  against 
the  persones  mentToned  in  the  following  Act 
of  adjoumall,  as  being  in  France  or  haveing 
bein  there  contrair  to  the  late  act  of  pallia^ 
meot,*  and  as  corresponders  with  the  bite 

*  K.  William  and  O.  Bfary's  first  parlia- 
ment, April  18, 1^3.    Chap.  8,  Sees,  4. 

Act  agaimt  corresponding  with  France, 

**  Our  sovereign  Jord  and  kdy ,  the  king  and 
oueS&'s  majesties^  considering  that  this  king- 
dom being  now  in  a  state  of  war  with  the 
French  king,  is  in  great  and  immineiit  danger 
from'  correspondeiiGiiss  with  persoBS  n  his  oo- 

¥0L.  XIII. 
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cMt  of  annes  dispU^,  toood  of  trampel,  and 
ludng^  other  soleiunities  pecewir,  at  the  M«r- 
cat-crosB  of  Edinborarh,  |»ear  and  aboar  of 
Leith,  as  heinff  oiit  ofthe  kingdome. 

The  said  S^Ly  Juha  earle  of  Melfort ;  the 
rarie  of  Hiddletoone ;  Richard  earle  of  Lau- 
derdale ;  Btr  William  Wallace,  of  Crai|rie  ;  air 
Adam  Blair,  of  Carberrie  \  Alexander  M'Leaii, 
late  oommisaar  of  Arvyle  ;  Alexander  Robert- 
oone,  of  Strowan  ;  Mr.  John  Johnatooe,  bro- 
ther to  the  earle  of  Aanandale :  Mr.  Alex- 
ander Maitland,  brother  to  the  earle  of  Lau- 
derdale ;  Maxwell,  of  Orchjreardtouiie  ; 

Mr.    Thomas  Wallace,    of  Elderslie ;  

Urahame,  younger,  of  Duntroon ;  Alexander 
Trotter,  brother  to  the  laird  of  Mortounhall ; 
Mr.  Andrew  Hay,  eone  to  the  deoCiat  Mr. 
Thomas  Hav,  aometyme  clerk  to  the  prifT 
councill  of  fiwotland  ;  Mr.  Charles  Kinnaira, 
brotlifcr  to  the  lord  Kinnaird ;  David  Lindsay, 
secretary  to  the  earle  of  Mellfurt ;  oollonell 
Thomaa  Buchan,  aomtyme  deai|rnad  lieot. 
generall  Buchan  ;  oolk)ndl  — ^  Cannon,  sir 
Charles  Caimey,  oiherwayes  designed  major 
generall  Caime^ ;  captain  Andrew  Itotherford, 
aomtyme  captein  in  Dumbartounes  regiment ; 
captain  Patrick  Auchmoutie,  captam  — 
Deans,  captain  — —  M*Adama,  captain  — — 
Hath? en,  lehtenant ;  Isaack  Threrald,  lei?- 
leoanl  George  Skeein ;  leiTtenant  John  For- 
rester, leivtenaut  *-^  Auchmoutie,  ensigne 
Alexander  Innes ;  leivt^ants  Daniel  and  John 
Beanea,  ensicrne  William  Sloran  ;  eoaign  Ro- 
bert Maxweu,  leifteoant  George  Hemnseed, 
ensign  William  Ramsay,  aomtyme  in  Hodges 
regiment;  ensign  Alexander  Sandilanib, 
flometyme  in  Wauchop's  regiment;  cnsigpe 
Laoienoe'Drummond,  of  — — ;  enaign  Wil- 
liam Meinzies,  brother  to  — ^—  leivtenant  Pa- 
trick Auchmouty ,  aomtyme  in  the  Soots  guarda; 
captain  Robert  Somerrill,  captain  William 
Davidaon,  letrtennant  William  Maine,  leivten- 
nant  Samoell  Whynrahame,leivtennant  James 
Henrysone,  leiftenant  Samnell  Maxwell,  leiT- 
tcnnant  William  Maxwell,  «08me  Robert  Su- 
therland, eusigne  Alexander  Sinclair,  ensigne 
Charles  PlOoun,  ensigne  John  Riddell,  lei? ten- 
nant  John  Bell,  somtyme  in  D'Oflerrall'a  regi- 
ment ;  ensigne  William  Innea,  in  D'OffefTHl's 
regiment ;  ensigne  William  Lyoui  in  D'Ofler- 
refi'a  regiment ;  leinennent  Joseph  Brodie, 
William  and  Hugh  Sutherlaods,  nepbeus  lo 
naior  geaerall  Sutherland  ;  Walter  Nisbet, 
•one  to  Alexander  Niabet,  of  Craigintinnie ; 
William  Sinclair,  aone  to  dctseiat ._  Sin- 
«faur,  of  Dune ;  Cbarlea  Learmonth,  aone  to 
the  deceiat  Learmonth,  baillie  of  Bdinborgfa; 
Thomaa  Clerk,  brother  to  the  deoeist  maater 
William  Clerke,advocat;  Robett  Kinloch,  of 
— — ,  master  William  Pearsone,  aooe  to 
Pearsone,  aomtyme  miniater  at 


line ;  Mr.  Da?id  Drommond,  attendant  on  the 
ewrle  of  Melfort ;  Alexander  Niabet,  aone  to 
■  Niabet,'nMrehant  in  Gbagdw ;  and 

Jamea  OawakI,  somtyme  chaplaioeto  the  lady 

Hacket; Cnthfirt,  aone  to 

Ciitbcit,pro?oatoflAvtnicas;  iirJamnMoiil 


;  captain  Patrick  Gra- 


Kmerie,  of 
me,  cantaina  Robert  and  William  Chatrters. 
captain  John  Ramsay,  leiftenoanl  coUonell 
Rattray,  leiTtennant  collooell  CMyphant,  lei?* 
tetmant  colkmell  Douglan,  Robert  Stewart, 
agent  in  Edtnboivb  ;  ensigne  John  Menziea, 
aone  to  ■  Mei 

John  Gordone; 
brachmont ; 


enxiea,  of  Comrie;  tnajor 
—  Hamiltoune,  of  fil- 
Carmichaell,  of  Bd 


brme ;  captain  Jamea  Mnrray,  brother  to  Steo- 
hope,  leiTtennant;  Jamea  Murray,  captain; 
John  Li? ingstone,  cafitain ;  leiTtennant  John 
Creichtoune,  the  captain  of  Clan  RonaM ;  cap- 
tain Robert  Dunbar,  the  laird  of  Mddrum,  air 
John  M*Lean,  of  that  ilk ;  sir  £neas  Bl'Pher- 
sone,  Alexander  Tait,  akipper  in  Leiih,  called 
Wh^te  Alexander;  Alexander  Tait,  skipper 
there,  called  Black  Alexander; Ir- 
vine, of  Stapletoune ;  captajne  — ^  Mair, 
being  of  tvmea  called  to  have  compeared  befor 
our  saids  lords,  the  said  dav  and  place,  in  the 
hour  of  cause ;  there  to  nate  underlyen  the 
law  for  the  crymca  of  treaaone  and  lese  majes- 
ty oomitted  be  them,  in  sua  far  as  bis  majcslie 
iMfiing  ingadged  in  a  just  and  necesaar^  wnrr 
affajnst  die  French  kmg,  for  the  mabunance 
of  the  rehgione  and  liberties  ofthe  people.  Tbe 
haill  fornaroed  peraones  being  nattre  Soots- men, 
and  borne  subjects  of  the  realuie,  cootrair  U> 
their  naturall  duty  and  alledgiance,  did,  in  the 
monetlis  of  June,  July,  August,  and  remanent 
monetha  of  tlie  year  aixteen  hundred  and 
eighty  nvne,  upon  the  firvt,  second,  third,  or 
ane  or  other  of  the  day  es  of  ane  or  other  of  the 
saida  monetbs,  and  upon  the  first,  second, 
third,  or  ane  or  other  of  the  davca  of 
the  monetha  of  Janwary,  February,  Mardk, 
or  ane  or  other  of  the  monetha  of  tbe 
year  1690,  1691,  169S,  1693,  and  Janwaiy, 
February,  March,  and  Aprile,  1694,  moat 
treasoneabty  and  undutyfnily  ryse,  amljoyne 
in  armes  and  open  rebellioiie  with  tbe  French 
kin^  and  his  forces  and  armes  against  his  ma- 
jestie  and  hia  gofernmeut,  and  their  natire 
ooontrey,  did  intyae  the  French  king  and  his 
forces  to  iuTsde  their  ro^jestiea  dominiooeSy 
and  to  ouarrell  and  imnunge  their  rovall  power 
and  antWilae,  and  right  and  dtle  to  thecronne, 
did  fight,  restat,  and  oppose  their  majeatica 
foroea  warring  againat  the  French  king,  ia 
FUndera  and  elaewbere,  particularly  at  Loudca 
Stonekirk,  att  and  near  Mens,  and  Namure, 
&o.  did  aid,  abait,  aasist,  keep  correapoodenc« 
with,  gi?e  help,  redd,  and  counctll  to  their  ma* 
jeatics  enemiea,  and  the  enemies  of  the  Pro* 
testant  religMNie,  and  their  natiTe  eoiintrejr, 
went  to  and  have  remained  within  the  kinff- 
dome  of  France  and  dominiones  subiact  to  tSe 
French  king,  ever  aince  the  dayeaapecifled  in 
the  act  of  parliament  past,  in  May,  1693, 
and  to  tbia  very  day,  without  leave  from  their 
majesties  or  the  privy  councill,  as  they  who 
were  lawftilly  cited  upon  threcaoore  dayea 
waiming,  att  the  Mercat  croaa  of  Edinbnigh, 
pear  and  aboar  of  Leith,  by  a  porsevant  an4 
trumpeter,  with  their  mi^eatias  coat  of  anaca 
diapiaycdiand  nwingotfaer  wlmmitmnf  f  fiMi'i 
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to  hare  found  sufficient  caation  and  imvertie 
acted  in  the  books  of  adjonraall  for  their  ap- 
pearance before  the  saids  lords  this  day  and 
place,  in  the  hour  of  cause,  to  hare  nnderlyen 
the  law  forthe  crymes  above  mentioned,  laufuU 
tyme  of  day  bidden,  and  they  nor  none  of  theoa 
cnterand  nor  appearand,  the  lords  justice  clerk 
and  commissioners  of  justiciary,  therfbre,  be 
the  mouth  of  James  Guthrie,  macer  of  court, 
decerned  and  adjudged  the  haill  forenamed 
persones,  and  ilk  ane  of  them,  to  be  denunced 
our  aoveraigne  lord's  and  lady's  rebel  Is,  and 
ordained  them  to  be  putt  to  the  home,  and 
all  their  moveable  goods  and  gear  to  be 
escheat  and  inbrou^ht  to  their  majesties  use,  as 
outlawes  and  fugitives  frae  their  majesties 
lawes  for  th^  crymes  above  specified,  which 
was  pronunced  for  doome. 

April  SO,  1695. 

The  said  day  anent  ane  petione  given  in  to 
the  saids  lords  be  sir  James  Stewart,  his  ma- 
jesties advocat,  roakeand  mention;  that  where 
m  ane  justice  court  holden  be  the  saids  lords, 
upon  the  SSd  day  of  July  last  bypast ;  John 
earte  of  M elfbort,  John  earle  of  Middletoune, 
Ritchard  earle  of  Lauderdale,  sir  Wm.  Wal- 
lace, of  Craig^e,  sir  Adam  Blair,*  of  Carberrie, 
and  90  others,  were  declaired  outlawes  and  fu- 
gitives, for  not  corapeiring  before  the  saids 
lords  of  justiciary,  for  their  goeing  to  and  ra* 
maing  within  the  kingdome  of  France,  after 
the  1st  day  of  June,  1693,  contrair  to  the  eight 
act,  fourth  sessione  of  his  miyestie's  current 
parliament,  and  for  several  other  treasonable 
crymes  committed  be  ^hem  in  manner  men- 
tioned in  the  lybell,  raised  against  them  ther- 

*  See  his  Case,  yo\,  19,  p.  1207. 


anent,  and  in  the  act*  of  adjournal  pssf  thempon, 
and  the  haill  persones  above  named  and  men- 
tioned in  the  said  act,  being  by  his  majestie'a 
appoyntment  cited  or  to  be  cited  befor  the  es- 
tates of  parliament,  most  of  them  (and  all  that 
are  cited)  to  underlye  the  law  for  the  treason- 
able crymes,  committed  be  them,  and  the  rest 
as  witnesses;  and  his  majestte  being  willing 
that  the  |)ersones  iodyted  should  (untiTl  they  ba 
found  ffuilty)  hare  free  liberty  and  allowance  of 
defeodrag  themselves,  and  that  neither  they 
sbould  be  precluded  from  proponeing  ther  de- 
fences, nor  the  witnesses  to  be  cited  against 
them  rendered  incapable,  through  their  being 
rebells,  fugitives,  or  at  the  borne ;  and  that 
therfor  all  the  saids  persones  as  weell  pairties 
as  witnesses  may  be  relaxed,  ad  hunc  effectum 
allennarlie,  that  they  may  have  Dersonam  standi 
in  ;»i/icto  before  the  parliament,  but  prejudice  to 
his  majestic,  of  any  casuality  or  benifitaifalleii 
to  him  throw  their  rebellione,  therfore  craving 
the  saids  lords  would  be  pleased  to  grant  re- 
lazationeto  the  haill  persones  above  mentioned, 
cited  or  sisted  as  pairties  or  witnesses,  ad  hunc 
effectum,  that  they  may  have  personam  standi  ta 
judicio,  but  prejudice  to  his  majestic  as  aforsaid. 
The  lords  commissioners  of  justiciary,  bar- 
mg  considered  the  petitione  above  written  givea 
in  be  his  majestie's  adrocat,  they  allow  rdaxa- 
tione  to  be  exped  for  John  earle  of  Melfbrt,  and 
the  haill  remanent  persones  above  mentioned 
ad  hunc  efectum  allennariy,  that  thev  may 
have  personam  standi' in  judicio  befor  the  par» 
liament,  and  that  the  persones  accuseil  may 
propone  ther  defences,  and  those  called  as  Wit- 
nesses may  be  capable  to  appear  and  depone, 
but  prejudice  to  his  majestie,  of  any  casualitjr 
fiidlen  to  him  throw  their  being  declared  fi^- 
tivesy  or  at  the  borne. 
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ty  are  most  strictly  and  severely  prohibit,  and 
particukrly  by  the  act  of  parliament,  Jamei 
ffirst,  pari,  first  cap.  3,  It  is  statute  and  or** 
dained,  that  noe  man  notourly  or  openly  rebel! 
ag't  the  king's  persone,  under  the  peine  of  for- 
feiting of  lifo,  lands,  and  goods,  ami  by  the  act 
James  Sd,  pari.  6th,  cap.  19,  It  is  ordained 
that  none  rebell  against  the  king's  persone  or 
aothority,  and  who  soe  makes  sick  rebellione,  to 
be  •  punished  after  the  quality  and  quantity  of 
sick  rebellione,  by  the  advice  of  the  three  es* 
tates ;  and  if  it  happens  any  within  the  realma 
openly  or  nottourly  to  rebell  against  the  king*, 
or  to  make  weir  against  the  king's  leidges, 
ag't  his  forbidding,  in  that  case  they-  are  to  be 
punished  after  tbe  quantity  of  the  trespass ; 
and  by  the  act  James  9,  par.  6tb,  cap.  24,  It  is 
statute,  tt^a^  if  any  man  committ  or  doe  treasone 
agaioM  the  king's  perwne,  or  his  majesty,  or 


Coau  JusTfcuaiii  S.  D.  N.  Regis,  tenta  in 
Pretorio  Buifri  de  Edinburgh,  dechno 
quarto  die  mensis  Juntj,  1697,  per  hono- 
nbiles  viros,  dominoe  Colinum  Campbell 
de  Aberuchill,  Davidem  Hume  de  Croce- 
rig,  Joanem  Lauder  de  Fountainhall,  et 
Jacobum  Falconar  de  Phesdo,  Commis* 
sionarios  Justiciarii  diet.  8.  D.  N.  Regis. 

Curia  legitime  affirmata. 

JL  HE  said  day  anent  the  criminall  actione  and 
cause  intended,  and  depending  b^Tor  th^  saids 
lords,  at  the  instance  of  bis  majesties  advocat, 
against  &ennetb  earle  of  Seaforth,  makeand 
nenlione,  that  where  by  all  laws  divine  and 
humane,  and  by  the  laws*  and  acts  of  pariia't  of 
this  kingdome  and  constant  practiqe  therof,  the 
arymof  of  treasone^  rebellione  and  lese  roajcs- 
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ryHM  in  fdur  •f  varr  ag«infl  luin*  or 
kny   that  bei  committed   treaaone,  or  that 
liupplies  tliem  io  halp,  rad  or  coonciU,    or 
that  stbfia  the  bootea  of  thrai  that  aio  ooo- 
Tict  of  treaaone*  and  holda  tham  against  the 
hioff,  or  that  atufia  houaea  of  their  owa  id 
furtnering  of  the  kioga  rebelWi  ahall  be  pn- 
aished  as  tray  tors ;  aoid  bjr  the  fifth  act  pari, 
first,  Cha.  Sd,  it  b  dedaured*  that  it  is  and 
ahall  be  high  treaaone  to  the  aul^jecta  of  thia 
Idogdome,  or  any  aumber  of  them  more  or  leaa 
upon  any  ground  gr  protest  whataomever,  to 
ryse  or  continew  in  aiines,  tb  mantain  any  fiortSi 
atrengtha  or  garriaonea,  to  msJ^e  peace  or  warr, 
or  to  make  any  treaiica  or  leaguea  with  for* 
raigne  princes  or  states,  or  among'  themaelrea, 
without  bis  majesUea  speciall  authority  and  ap- 
probatione  first  interponed  thertOi  and  all  thor 
maieaties  subjects  are-dischaiged  to  ofier  u^on 
any  pi^lezt  whatsoerer  to  attempt  the  deemg 
of  any  of  these  things  hereafter,  ooder  the 
peine  of  treasone ;  and  by  the  9oA  act  of  the 
second  sessiooe  of  the  saifie  parliament,  it  is 
atatute  and  prdained.  That  if  any  peraooe  or 
persooea  ahall  heirafter  plott,  contryre  death 
and  destruction  to  the  kings  makatie,  or  to  de- 
pry  re,  depose,  or  suspend  him  from  the  style, 
honour  and  kingly  name  of  the  imperiall  crouno 
of  this  realme,  or  any  other  of  hia  dominionea, 
or  to  leyy  warr  or  take  ^p  armea  againat  hia 
nuyeatie,  or  any  commiasionat  by  him,  or  ahall 
intyse  any  strangers  or  others  to  inrade  any  of 
bis  majesties  dominioncs,  every  such  persona 
being  legally  convicted,  shall  be  decerned,  de- 
claml  and  a4judged  a  tmytor,  and  suffer  for- 
faulture  of  lite,  lauds  and  ffoods,  as  in  caaes  of 
high  treasone ;  and  laatly  by  the  tnd  act  of  the 
first  scssione  of  this  current  parliament,  it  ia 
declared  to  be  high  treasone  in  any  of  the  sub- 

jccta  of  this  kingdome  by  wryteing,  speaking, 
er  any  other  manner  of  way  to  diaowne  quar- 
rell  or  impugfne  their  majestiea  royall  power 
and  autliority,  or  right  and  title  to  the  crown : 
Nevenhelesse,  ic  is  of  verity  that  the  said  Ken- 
neth, earle  of  Seaforth,  shakeiog  off  all  fear  of 
God  and  regaird  to  their  ma'ties  and  their 

'  lawes,  being  suspected  as  diaaffected  to  the 
late  happy  revolutione,  and  tbempon  put  imder 
and  arreiat  at  London,  in  the  year  168d,  untill 

Senerall  m^jor  M'Kay  became  baiJl  for  him, 
id  upon  one  or  other  of  the  dayea  or  moneths 
of  the  said  year  breakeyour  baill,  and  run 
&way  and  repaired  to  the  late  king  Jaroee  then 
in  Irctland,  wadging  warr  agamst  their  majes- 
ties, and  continued  there  dureing  that  rebel- 
lione  untill  that  in  the  end  of  the  year  1689, 
the  said  earle  landed  in  the  Lewes,  and  from 
thence  came  to  the  ffort  of  island  Donald,  be- 
longing to  hiinaelf,  where  heoontinned  for  se- 
▼erall  moneths,  keeping  intelligence  with  ge- 
neral! roiyor  Bucban,  who  was  then  in  armea  in 
open  rebellion  a^*t  their  majesties  in  this  king- 
dome,  commandmg  a  party  of  about  fyve  hun- 
dMl  horse,  with  whom  he  pivpoaed  to  have 
joyned,.at  least  have  assisted,  or  at  least  have 
appeared  in  armea  with  him  in  the  foresaid  re- 
keUione,  ffi^r  acGooi|i|iahiog  whertof  toe  soon 
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aa  the  aaid  earle  gott  intdUgenoe  of  the  said 
general]  majors  march,  then  he  did  convocai 
or  cauae  oonvocat,  or  were  otherwavea  assist- 
ing' to  the  oonrocating  in  armea  of  the  fensible 
men  in  the  oountieys  of  KiotaiU,  Lochcarroo, 
Locbdsb,  and  other  plaoea  pertaining  to  or  de« 
pending  on  him  and  hia  other  vassalls,  followen 
or  depnidera,  within  the  shyre  of  fioos  or  else- 
where^  ly  keaa  the  a^a  personea  and  others  (Us- 
affected  to  the  government,  did  assemble  and 
repaire  in  armea  to  the  aaid  earle  aa  their  head 
and  chiftain,  at  least  they  being  1,500  less  or 
more,  and  in  a  aort  of  a  camp  he  waa  therra 
preaent  with  them  in  armea,  commanding,  aa- 
aiatinff,  or  otherwavea  abaitin^  them,  againsC 
or  atleaat  without  tbeur  migeatiea  spedaU  au- 
thority and  apnrobatiooe  first  therto  mterponed  ; 
and  particularly  uooii  ane  or  other  of  the  dayea 
of  theraonetha  of  March,  Apryle,  May,  Juncp 
Jnly,  Auguat,  Septnaber  or  October,  in  the 
year  laOO,  and  att  or  about  a  nlace  called  Achel- 
trie  near  to  Brand,  and  in  other  nlacea  near  to 
the  laird  of  Coulb  house  in  the  abyre  of  Ross, 
the  said  earle  waa  there  in  armea  with  the 
aaida  rebeilioua  company,  who  had  coUoura 
diapUyed,  and  he  went  under  the  title  of  ooat- 

3neaa  of  Seaforth,  &o.  major  generall  to  king 
amea  ffiircea,  or  was  othirwives  with  ^ 
threatniug  destruction  to  all  that  owned  their 
m:ucstiea  government,  at  least  be  waa  in  armes 
in  manner  forsaid,  without  their  miyestiea  au- 
thority and  approbatione,  and  when  by  reasone 
of  major  generall  M'Kaya  audden  march,  Bu* 
chan  waa  necessitat  to  retire  with  his  horse  to 
the  highlands,  the  aaid  earle  not  having  gott 
hia  man  togithar  to  joyne  with  Buchan,  yet 
continued  his  camp  with  the  forsaid  rebelis, 
daylie  oonvocating  and  increaseing  their  num- 
her  during  some  dayea  that  general!  major 
M*Kay  continued  att  Invernesa,  waiting  upon 
the  coming  up  of  theii:  m^esties  forces  from 
the  aontb,  wherby  the  generall  major  discorer- 
ing  the  aaid  carles  obatinat  rebellione,  and  ap- 
prehending that  he  might  withdraw  with  those 
m  armea  with  him  to  the  inacceasible  high- 
lands, and  joy  ne  with  the  other  rebells  there  in 
armea,  he  upon  the  SOth  day  of^Augost,  1690 
years,  or  therabout,  gave  commissiones  to  the 
laird  of  Balnagowan,  and  major  George  Wish- 
art  and  others,  to  attack  with  the  foroea  ap- 
poyvlsd  to  them,  the  saida  carles  countries  of 
Asam-Locliglan  and  others,  and  to  destroy  the 
aame  by  fire  and  sword,  which  personea  hav- 
ing marched  to  thaae  pairta  in  obedience  to  the 
saida  cmnmissiones,  the  inhabitants  of  these 
coontreys  being  then  in  armea  with  the  said 
earW,  did  leave  and  deaert  hirai  which  occa- 
aioned  the  diasolving  of  his  camp,  and  the  lorocs 
that  were  witl)  hira  forced  him  to  send  some  of 
his  friends  pairtly  to  the  generall  major  and  pairt- 
ly  to  those  coftimissionat,  as  said  is,  to  stope  their 
hostility,  wherewith  the  said  earle  was  threat- 
oed,  and  being  thua  deserted  and  brought  to  ex« 
tremetiea,  and  not  till  then,  he  delyvared  him- 
aelle  when  he  could  doe  noe  better,  to  the  aaid  ge» 
nerall  major,  bjr  all  which  theaaid  eaHes  wicked 
and  erill  practicei  he  ^as  goihy  of  the  cryns 
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of  treasAne,  lese  mijesty,  feditbae  and  itKiog 
in  arm^  against  their  majeitiea  gOTtrnineot, 
at  least  airt  and  pairt  therofi  and  tberby  he  hca 
incurred  the  painea  of  treaaone  and  rebdlione 
via.  the  forfkulture  of  life,  landa,  and  estate,  and 
ought  and  should  be  pnnished  therwitb,  to 
the  example  and  terror  of  others  to  doe  the 
l^ke  m  tyme  comebg. 

Which  criminall  actione  and  cause  being 
oft  and  diverse  tymes  called,  was  continued 
from  dav  to  day  till  this  day,  and  the  samyne 
being  tnis  day  called,  compeired  sir  James 
Stewart,  bis  m^esties  advocat,  as  pursuer  on 
the  one  pairi,  and  on  the  other  pairt  compeired 
Mr.  David  Forbes  advocat,  and  gave  m  ane 
act  of  councHi  for  deserting  the  ^et,  wherof 
tbe  tenor  foUowes : 

At  Edinburgh  the  18th  day  of  March  1697.' 
Tbe  lords  ef  his  majesties  privy  eouncill, 
having  considered  his  majesties  letter  direct  to 
them  of  date  the  first  day  of  March  instant,  au- 
tborizeing  and  requyreing  them  to  sett  tbe 
earle  of  SSeaibrth  att  liberty,  who  as  he  is  in- 
iatmtA  hes  rendered  himselfe  prisoner  to  the 
garrtsone  at  Inverness,  and  east  himselfe  upon 
his  majesties  mercy,  upon  sufBcient  bale  to 
live  peaceably  and  appear  when  called  for,  and 
recomends  to  the  lord  advocat  not  to  insist  in 
the  criminall  process  against  the  said  earie, 
during  his  majesties  pleasure,  they  doe  hereby 
give  order  and  warrant  to  the  govemoor  of 
the  garrison  of  fort  William,  and  in  his  absence 


to  the  next  co  vmaodiiig  offioer  thtie,  to  sett  the 
said  Kenneth  earle  of  Sealbrlfa  at  liberty  furth 
theiof,in  nspeet  be  bes  givea  bend  and  Ibond 
■ttffieient  caiitkme  acted  in  the  books  of  his  ma- 
jcitieB  priv^  oouDcill,  that  he  shall  live  peace- 
ably imder  and  with  all  submissioBe  to  the  pre- 
sent eovemment  of  his  majestie  king  William, 
and  that  he  shall  dot  net,  consult,  or  oontryve 
any  thing  In  prejudice  thereof,  nor  shall  not 
ooBveise,  nor  oorreqiond  with  any  rebelis,  and 
that  he  shall  appear  before  the  saids  lords  of 
his  majesties  privie  conndll,  whensoever  he 
shall  be  called  or  i^uyred  theito,  under  the 
penalty  of  two  thousand  pounds  sterling  in  case 
tie  shall  transgress  m  any  pairt  of  the  pre- 
misses, and  recomends  to  sir  James  Htewart 
his  majesties  advocat,  to  desert  the  dyet  in  tbe 

firocessoftreasone  presentiv  dependmg  at  his 
ordships*  instance  against  tne  said  earle,  before 
tbe  lord  justice  general!,  lord  justice  clerk,  and 
lords  commissioners  of  his  majesties  justiciary, 
-and  not  to  intent  nor  insist  in  any  new  process  of 
treasone  against  the  said  earle,  until  1  his  ma* 
jesties  pleasure  be  furder  knowen  therein,  the 
said  earle  having  given  bond,  and  found  cau- 
tione  in  manner  forsaid,  extracted  by  me. 
Sic  Suhicrihitury  Gift.  Zelliot. 

Tbe  lords  commissioDers  ef  justiciary,  con- 
(brme  to  the  above  written  act,  and  by  consent 
of  his  majesties  advocat,  deserts  the  dyet  sim- 
pliciter  egainstthe  earle  of  Seaibrth,  whereupon 
his  procurators  asked  and  took  initnuaenti. 


413.  Proceedings  against  Mr.  Alexander  Pitcaikne,  a  Minister 
of  the  Church  of  Scotland,  for  High  Treason,  and  disowning, 
quarrelling,  and  impugning  of  his  Majesty's  Royal  Power  and 
Authority,  and  Rights  and  Title  to  the  Crown :  9  Wij-liaii 
III.  A.  D.  1697.  [Now  first  printed  from  the  Records  of 
Justiciary  at  Edinburgh.] 


Cimu  JusTiciARUB,  S.  D.  N.  Regis  tenta  in 
Pretorio  Buigi  de  Edinburgh,  vigesimo 
npno  die  mensis  Norembris  1697,  per 
honorabileB  tiros  DominosColinum  Camp* 
bdl  de  AberuchiU,  Dafidem  Hume  ue 
Crocerig,  Joannem  Lauder  de  Foun* 
tainhall,  Arcbibaldum  Hope  de  Rankeil* 
lor,  et  Jabobum  Falconarde  Phesdo^  Com> 
raissionarios  Justiciarii  diet.  S.  D.  N. 
Regis. 

Curia  legittime  affirmata. 

Iniran* 

Mr.  Alexander  Titcaim^  minister  at  South - 
rooaldshay,  now  prisoner  in  tbe  Tolbuitb  of 
Edinbni^h. 

X  OU  are  Indyted  and  accnsed,  at  the  in- 
itanee  of  sir  JauMs  Stewart,  his  mi^cstifp  ed* 


Tocat  for  his  highnes  intemt,  and  by  specaall 
warrant  of  the  lords  of  his  majesties  pnyj 
eouncill,  that  where  by  tbe  second  act  or  tht 
first  session  of  this  current  parKament,  intitul- 
ed Act  Recognoscing  his  Majesties  royall  au- 
thority ;*  it  is  declared  to  be  high  treeeone  in 

*  Act  recognuing  iheir  3'tqje$t^^s  IRoyal 
Authority, 

«<  The  Estates  of  Farlianent  cenaideriDg 
that  the  king  and  qaeen%  majeetiea  have  ae* 
oepted  of  the  crown  of  this  realm,  tendered  to 
them  by  the  meetmg  of  the  Bstalee  in  their 
Claim  of  Right,  dated  tfie  11th  day  of  April 
last,  and  aoeming  thereto  have  sworn  the  oath 
appointed  by  law  to  be  taken  by  all 'kings  ami 
queens  ef  this  reelmy  before  they  exeree  their 
regal  power:  thereihrs  the  Batatas  ef  Pl^rlia* 
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may  of  theml^ecls  of  lh»  kingdome  by  wryle- 
iogy  •pnldng,  or  any  other  maooer,  woy,  to 
dtsowDO,  quureU,  or  impogac  hit  wuifeitiM 
royill  power,  or  onthoiity,  or  right  mmI  title  to 
tboorowne :  NofertheleeM,  it  ia  of  vertie  thot 
yow  •hofceuig  olf  all  fear  of  God,  and  icgaird 

•f  the  whole  aul^icoli  of  thia  kiofdoa  Mfaro* 
aoBlad  by  them,  do  henby  aoNrt,  reoag»iBf» 
and  ackoowledge  their  mueatica  royal  power 
and  aatfaority  over  the  taid  ski|[dois,  ano  their 
undottbtod  right  and  title  to  the  imperial  crown 
thereof:  like  an  their  m^ieatifa,  with  adviee 
and  ooBMBt  of  the  eaid  Estataa  of  Parliament, 
do  declare,  that  it  ia  high  ticaaoo  in  any  of  the 
anbieclB  of  thia  lungdoan,  by  writing,  apcnking, 
or  any  other  manner  of  way  to  diaown,  qoarrel, 
or  impugn  their  mi^^e«Uea  royal  power  and  an- 
thority,  ornght  and  title  to  the  crown.  And 
further,  their  miyeatiea,  with  ad? ice  and  con- 
tent fbreaakl,  do  ttatnto  and  ordain.  That  the 
Oath  of  Allegiance  hereunto  anUoined,  thall 
be  awom  and  aubacribed  by  all  ^he  membeia 
and  deikt  of  parliament,  and  by  all  other  per- 
toot  nretenriy  in  public  trfitt,  ct? il  or  military, 
or  who  ahall  bo  hereafter  called  to  any  public 
troat  within  the  kingdom ;  and  do  hereby  re- 
treat and  retcind  all  preceding  lawa  and  acta  of 
parliament,  in  to  far  at  they  impote  any  other 
oatht  of  Allcgianoe,  Aipremaey,  DedaratHNW 
and  TeBta»  excepting  the  oath  de  Fideli," 

At  to  thif  itatnte,  Mr.  Laing,  rol.  4,  p.  9S7, 


M  iiie  oatha  to  gOTemment  merely  prnfetmd, 
it  in  Englaiid,  to  be  fiutbfol,  and  to  near  true 
aOegianee  lo  William  and  Mary ;  without  an 
acknowledgment  of  their  lawful  title,  or  right 
to  the  crown.  To  relief  e  the  aemplea  of  the 
conecitntiont,  a  dittinctioo  between  a  king  dt 
futo  and  a  king  de  jure^  waa  thoa  hnn^ely 
introduced ;  but  there  were  lew  Jacobitet,  who 
hesitated,  by  the  groasest  ecpiivocation,  to  ac- 
cept the  oatha  to  3m  government,  which  they 
meant  to  overturn,  oikI  to  twear  allegiance  to 
William,  whom  they  had  contpired  to  de- 
throne." 

By  chap.  G,  of  the  fourth  tettion  of  the  firat 

Klianient  of  king  William  and  queen  Mary, 
ml  le,  1693)  iotitled,  '  Act  tor  taking  the 
<  Oath  of     ' 


Allegiance  and  Annnnce.* 


<c 


Foratmocfa  aa  the  impoaing  and  taking  the 
Oath  of  Allegiance,  and  the  Awurance,  enacted 
in  thit  cnrrent  parliament,  as  hereto  subjoined, 
will  be  a  further  aecurity  to  the  Protestant  re- 
ligion and  their  msjestica  govemmeot,  in  this 
pretent  exigence:  therefuro  the  king  and 
flueen't  majettica,  with  adviee  and  content  of 
mo  fittalea  of  Parliament,  ttatute  and  ordain, 
that  the  aaid  oath  of  allegiianoe  be  awom,  and 
the  tame  with  the  foretaid  atturance  be  anb- 
■cilbad  by  all  noUennen  and  their  ekiest  tout 
being  past  twenty-one  yeara  of  age,  and  by 
alt'  persona  in  offices  and  placaa  of  poblie.trutt, 
OTU,  eodeaiaaticalandaulitaryv"   And  the  act 


to  the  kiwet  of  thit  kingdome.  did  in  ane  or 
other  of  the  dayea  of  the  moneths  of  the  yeara 
1695  or  1696,  preaching  in  your  Sooth  km  of 
Sonthronahlihay,  or  tome  other  kirk  in  theae 
bounda,  openly  and  traiterously  aay  and  averr, 
Thatking  Wuliam  waa  a  viDluioiit,  and  a  lyr- 

containa  trveral  clauaet  for  enforcing  tuck 
twearing,  and  snbtcriptiona  by  pertqps  in  ge- 
neral. Among  those  daotet  are  the  fbllowug 
that  **  they*'  (the  penoot  enomeratiHl  in  the 
act)  '*  and  all  other  persons,  whether  above 
ranked  or  not,  who  ahalft  not  twear  the  said 
oath,  and  subocribe  the  same,  and  the  At- 
turance, thall  not  be  allowed  to  keep  any 
borsea  above  an  hnndred  merkt  price,  uor  any 
aort  of  armt,  more  than  n  walking  aword ;  cer- 
tify iUg  anch  at  shalt  be  found  to  have  honea 
and  anna  oentrary  to  thia  proHsion,  either  in 
their  own  or  in  the  keepwgof  othert,  that  both 
the  owner  and  the  keeper  ahall  incur  the  penalty 
of  one  thousand  flserkt,  the  one  half  to  the  ia- 
former,  and  the  other  to  their  migeatiea ;  and 
their  majeatiea  with  content  fbrMaid,  autho- 
riaea  and  impowera  the  h>rdt  of  privv  council, 
to  take  tuch  further  effectual  met  bods  for  dii- 
arming  thete  persont,  and  aeiaing  of  their 
horaea  above  the  foretaid  value  aa  they  thall 
judge  ncceaiary :  aa,  likewise,  they  iropower 
the  council  to  call  before  them,  all  or  any 
heritort,  or  other  persont^  whom  they  thaU 
think  fit,  whether  above  ranked  or  not,  and  to 
pot  the  aaid  oath  and  amnrance  to  them,  and 
u  caae  of  their  refuial  to  proceed  agaiott  them 
by  fining,  coofinmff,  impntonment  or  banish- 
ment, at  they  thallaee  cauae;  the  fine,  if  they 
be  heritor!,  to  be  the  double  of  their  cem  or 
anpply  ;  and  further,  (if  the  council  shall  think 
fit)  not  exceeding  a  year'a  valued  rent,  and  for 
others  not  heritort,  the  third  part  of  their  es- 
cbeatable  gooda,  by  and  attoor  the  other  penal- 
tiet  contained  in  the  thirty*etglit  act  of  the 
tecond  teasHMi  of  this  current  parliameot.** 
The  Oath  of  Allceiance,  (•  I,  A.  B.,  do  sin- 

*  ceraly  nromiae  and  swear,  that  1  will  be  fatth- 

*  fol,  and  bear  true  allegiance  to  their  majes- 

*  ties  king  William  and  queen  Mary')  had  been 
eiiaiUed  by  tlie  *  Act  reixienizing  their  Ma- 
« jetty's  Royal  Authority,*  firit  pariiament  Wil- 
liam and  Mary,  aem.  1,  (June  5, 1689)  ehap.  9. 

The  Atturance  had  been  enacted  by  the 

*  Act  for  Security  of  their  M^rttict  Govem- 

*  ment,'  firtt  pariiament  Willmm  and*  Mary, 
aeaa.  9,  (April  95, 1690)  chap.  38.  in  the  act 
befbre  us,  (tew.  4,  chap.  6)  it  it  given,  with 
anroe  ^ight  variatMua  from  the  original  for- 
mnlary,  aa  fbltows : 

**  I,  A.  B.,  do,  in  the  sincerity  of  my  heart, 
atsert,  acknowledge,  and  declare,  that  their 
majettiet  kinff  WitTiam  and  queen  Mary,  are 
the  only  lawful  undoubted  tovereignt  of  thit 
realm,  aa  well  de  jurt^  that  is  of  right,  king^ 
and  queen,  as  de/aeto,  that  is,  in  the  uusseseion 
and  exercise  of  the  goveruroeni :  atid  therefore 
I  do  ttucerely  and  faitbtully  promise  and  en- 
gage, that  I  wilt  with  heart  and  hand,  life 
and  gtoda,  maintain  and  defend  thair  majettiet 
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nnom  truytor,  who  had  put  away  the  righte* 
OU8  kiog,  or  words  to  this  effect  or  parpose ; 
which  being  a  manifett  disowniog,  quarrelliDg, 
and  impugneiiig  of  bit  raaiesties  royall  power 
and  aatnority ,  and  riffht  and  title  to  the  crowne, 
you  are  therfore  guilty,  airt  and  pairt  of  high 
treasone,  whi^h  being  found  by  the  knowledge 
ofane  inquest,  you  ought  to  be  punished  by 
loss  of  life,  lands,  and  goods  to  the  etample  and 
Iferror  of  others  to  coramitt  the  lyke  in  tyme 
comeing. 

Sie  Subicrihiturf       Ja.  Stbwabt. 

Pumur, — ^His  Majestie'i  ad? coal  (  sir  Pa- 
irick  Humtj  soUicitor. 

Procurators  in  defence.'^^kt  David  Thoira, 

The  Loids  oontinaes  the  dyet  till  Wednesday 

title  and  gofemment,  against  the  late  king 
James  and  nis  adherents,  and  all  other  enemies, 
who,  either  by  op^  or  secret  attempts,  shall 
disUirb  or  disquiet  their  mi^iesties  in  the  pos- 
session and  exercise  thereof," 

Mr.  Laing  (Bist  vol.  4f  p.  Sd9)  speaking  of 
Ibis  Test,  says :  "  Bjf  a  new  assurance  to 
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next,  ai|d  grants  capttone  for  apprehending  the 
absent  witnesses  against  that  dyet. 

December  1, 1697. 

Intran* 

Mr.  Alexander  Pitcaime  minister  at  South 
Ranald  Shay,  indyted  and  accused  for  treason- 
able speeches. 

Pnnuer.^Sit  Jamet  Sieamri^  his  majestiet 
adfocat 


Procurators  in  defencc^Sk  Damd  J%oirs. 

Tlie  lords  commissioners  of  justiciary  with 
consent  of  his  majesties  advocat  deserts  the 
dyet  siropliciter,  and  ordaines  the  pannali  to  be 
sett  at  liberty. 

Sic  Subser^bUur^   J.  Falconar.  I.  P.  D.  C. 

government,  the  distinction  between  a  king 
dejure  and  a  king  de  facto  was  abjured." 

I  believe  that  this  is  not  6trictly  correct.  I 
do  not  find  that  the  swearing  to  the  assurance 
was  required  by  either  the  38th  act  of  the  2nd 
sets,  or  the  sixth /ict  of  the  fourth  sess.  of  king 
William  and  queen  Mary's  firvt  parliament 
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